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Case No, 5,S40. 

6AREY V. JOHNSON. 

12 Cranch," 0. C. 107.] 1 

Circuit Court, District of Columbia. Dec. 
Term, 1814. 

Beatisg' Slave— Trespass Vi et Armis sr Mast 

TEK, 

Trespass vi et armis, will lie for the master 
against one who beats his slave, although there 
Bhould be no loss of service. 

Trespass vi et armis for beating the plain- 
tifif s slave. 

THE COURT instructed the jury that the 
plaintiff might recover if the defendant un- 
necessarily, and without. sufficient provoca- 
tion, beat the plaintiff's slave, although the 
plaintiff did not prove any damage by loss 
of service. . 



Case No. 6,241. 

GAREY v. UNION BANK. 

■ [3 Cranch, C. C. 91.] i 

Circuit Court, District of Columbia. Dec 
Term, 1826, 

Depositioxs Taken- bv Codnty CommissIoneb. 
A "county commissioner," in the state of 
Ilhnois, is not authorized to take depositions 
? oA^r,*^^ Dudiciary act of September 24, 1789, 
8, *^" ti fc>tat. tS}, to be used in the courts of 
the United States, 

In equity. 

Mr. Taylor, for defendants [the Union 
Bank of Georgetown], objected to a deposi- 
tion, purporting to be taken de bene esse .un- 
der the thirtieth section of the judiciary act 
of 1789, which authorizes such depositions to 
be taken "before any justice or judge of any 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

IOfed.cas. — 1 



of the courts of the United States; or before 
any chancellor, justice, or judge of a sif- 
preme or superior court, mayor or chief mag; 
istrate of a city; or judge of a county court^ 
or court of common pleas of any" of the Unit- 
ed States." The deposition was taken be- 
fore a county commissioner of the state of 
Illinois, who is a judge of the county com- 
missioners' court, whicli is a court of record 
composed of three judges, called county 
commissioners, who are elected by the peo- 
ple and bold their offices for the term of tsvo 
years. They bold four sessions a year, and 
tbeit jurisdiction extends to all matter con- 
cerning the county revenue, and the county 
tax. They grant licenses for ferries and tav^ 
ems, and other licenses. They have jurisdic- 
tion in all cases of roads, canals, toll-bridges, 
and many other cases appertaining to county 
government and police; and have power to 
issue all kinds of writs and processes neces- 
sarj' to tbe execution of their jurisdiction, 
3 Griff. Law Reg. 412. 

THE COURT (nem. con.), rejected the dep- 
osition, being of opinion that the county com- 
missioners' court was not one of the courts 
described in Act Cong. Sept 24, 1789, § 30 
(1 Stat 73). 



Case Wo. 5,S41a. 

GAREY V. UNION BANK. 

[3 Cranch, C. C. 233.] i 

Circuit Court, District of Columbia. 
Term, 1827.2 



Dec. 



Bills and Notes — Agreement with Indorseb 
TO Pkoceed against Maker. 
1. If the defendant, indorser of a promissory 
note, believing that he has a good defence at 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in 5 Pet (30 U. S.) 99.J 
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law, is induced to confess judgment, by the as- 
surance of the plaintiff's attorney-at-law, that, 
if he did so, the plaintiff would immediately 
proceed to levy, by execution, the amount there- 
of from the maker, who, he assured the de- 
fendant, had sufficient property in the county to 
satisfy the same; and if the plaintiff after- 
wards refuses so to proceed against the maker, 
although requested so to do, and the maker be- 
comes insolvent, a court of equity will decree 
a perpetual injunction. 

[See note at end of ease.] 

2. Quaere? Whether the answer of a cor- 
poration aggregate, under its seal, not ex- 
cepted to, and responsive to the allegations of 
the bill, is such evidence for the defendant that 
the court cannot decree against it, unless con- 
tradicted by one witness corroborated by others, 
or by the circumstances of the case. 

Bill in equity [by Garey's executrix] for a 
perpetual injunction, to stay proceedings at 
law upon a judgment confessed by the de- 
fendant at law, the present complainant 

The bill, filed December 2, 1819, states that 
the complainant's testator was indorser of 
Merrill's note, discounted by the Union Bank 
of Georgetown. That, after the testator's 
death, the complainant was requested, by 
the attorney-at-law of the bank, to confess 
judgment on the note, and was assured by 
him that, "if she did so, and did not dispute 
lier liability on the note, the bank would 
jmmediately proceed to levy, by execution, 
the amount thereof from Merrill, who, he 
assured her, had suficient property in the 
county to satisfy the same," and advised her 
"that she would thus be saved from her 
liability for said debt,"' and "prevailed upon 
her to make no defence to tlie suit at law, 
but TOluntarily to confess judgment." That 
she tlien had "a valid defence against the 
said suit, the plaintifE not having made the 
due and legal demand, and given the due 
and legal notice, so as to bind the indorser 
thereon;" "that the said attorney of tlie bank 
well knew the same," and made the said 
propositions to her, to prevent her from con- 
testing the suit That Merrill had then, and 
for some time afterwards, in Georgetown, 
suflicient property to pay the judgment, and 
that it might have been recovered by execu- 
tion, which she repeatedly urged the bank 
to issue, according to the agreement upon 
which she confessed the judgment But the 
bank continued to indulge the said Merrill 
for a long time, and permitted him to leave 
the district and take away with him all his 
property, and have taken no effective meas- 
ures to recover the money from him, and he 
Is now insolvent That the bank threatens 
to issue execution against the complainant 
&e. The prayer of the bill is, "that the said 
judgment may be opened, and the complain- 
ant be permitted to make her defende agamst 
the same, or such other order may be taken 
therein as the court shall direct" and for 
subpoena and injunction against further pro- 
ceedings at law, on the judgment against the 
complainant; and for general relief, "ac- 
cording to law and equity." 
The answer of the bank, unaer its corpor- 



ate seal, avers that the money was loaned 
entirely upon the credit of the complainant's 
testator, Everard Gai'ey. That the judgment 
was obtained against the complainant at 
December term, 1817. It denies that the 
attorney of the bank persuaded the com- 
plainant to confess the judgment and 
promised if she would do so, that the bank 
would immediately proceed to levy, by execu- 
tion, the amount from Merrill- It denies 
that the bank ever directed or authorized its 
attorney to hold out any inducements to the 
complainant to confess the judgment, or to 
make any such persuasions and promises as 
are set forth in the bill. It denies that the 
complainant had any valid legal defence, and 
avers due and legal demand and notice. It 
denies that Merrill had, at any time, after the 
judgment unincumbered property whereon 
execution could have been levied, and out of 
which the judgment could have been satis- 
fied. It denies negligence in recovering the 
money from Merrill, and indulgence to him 
without the.knowledge and concurrence of the 
complainant It avers that the bank offered 
to assign to her the judgment against Merrill, 
before he left the district, which she refused 
to accept 

The evidence consists of the answer .of the 
banlc, and the depositions of Daniel Renner, 
David English, James A. Magruder, G. Cloud, 
and E. Riggs, all taken on the part of the 
complainant 

Daniel Renner testifies, that before Llerrill 
left the district he, at several times, at the 
complainant's request applied to the board 
of directors, of whom he was one, to issue 
execution against Merrill. That no answer 
was given by the board, or, if any, it was to 
this effect that they were not bound to press 
Merrill; that the complainant if she pleased, 
could pay the judgment and could then 
adopt such course as she pleased. 

James A. Magruder testifies, that, accord- 
ing to the best of his knowledge and belief, 
Mr. Wiley was the attorney of the bank at the 
time of the confession of judgment and that 
it was then known to the bank, that many 
suits against indorsers for trial at that term, 
were in jeopardy in consequence of the then 
late decision of the court, as to the insufll- 
clency of the demand and notice on the 4th 
instead of the 3d day of grace. That he un- 
derstopd from Mr. Wiley that he was re- 
quested by the bank, or some of its officers, 
to adjust all such cases, and get judgments 
confessed by the parties, so as to avoid such 
defences being made by the indorsers. That 
he, Magruder, was requested by Mr. Wiley, to 
call on several of the indorsers, and among 
others, on the complainant with a view to 
make such adjustment; and did advise her 
to see Mr. Wiley, who was friendly to her, 
and would not advise her to do any thing 
that was against her interest That there 
was much apprehension among the banks, at 
that time, that defendants who were indors- 
ers, would become acquainted with that decl- 
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sion'of this court, and dispute tlieir cases 
■on that ground. 

David English, cashier of the defendants' 
hank, testifies that the suit was in Mr Wiley's 
hands. He does not know whether the deci- 
sion was before or after ttie judgment against 
the complainant, hut that it alarmed the 
, bank as to their cases against indorsers. Hfc 
-knew nothing of the supposed agreement 

B. Riggs deposes, that he was one of the 
•directors of the bank. That application was 
made, in behalf of the complainant, to the 
board, to call on Merrill for the debt, and to 
press him for payment. The reply of the 
board was, that Merrill was not then able 
to pay, but was about to remove where he 
would probably make money, and would be 
more able to pay; but that the complainant 
might, if she chose, pay the money to the 
bank, and have the judgment assigned to her; 
but the majority of the board did not feel 
themselves compelled to distress Merrill by 
complying with her request. One or two of 
tne directors thought it ought to be done, but 
there was no division at the board. He did 
not know any thing of the supposed agree- 
ment, nor does he recollect that there was any 
defect in the manner or time of demand and 
notice as to tfiis note. 

G. Cloud deposes, in answer to leading in- 
terrogatories, that he recollects a conversa- 
tion between the complainant and Mr. 
"Wiley, on the subject of her confessing the 
judgment, and that he understood, from the 
conversation of both of them, that if she 
would agree and confess judgment, she was 
to be cleared, and the money to be made out 
of Merrill's property, as he (Mr. Wiley) said 
that he had ascertained that Merrill had 
property sufficient to satisfy the debt, that 
was clear of incumbrance, and that it was 
expressly on those conditions that she con- 
fessed judgment. That he heard the com- 
plainant tell Mr. Wiley, that he had promis- 
-ed her that if she would confess judgment 
on the note, it would be better for her, as he 
would have the execution levied on Merrill's 
property, and it would clear her froin pay- 
ing the debt, as Merrill had sufficient prop- 
erty that was clear of incumbrance- He 
(Wiley) admitted that he had told her so, 
.and that the fault was not in him, but in 
the directors of the bank. He (Mr. Wiley) 
further said, that he did not think she was 
in danger of paying the debt, for he thought 
they would get it out of Merrill. He Imows 
that Merrill had considerable property in 
possession, which he moved with him from 
Georgetown; but as to the title, he knows 
nothing furthei; than that he heard Mr. 
Wiley say, that it was clear of incumbrance, 
and that he had sufficient to satisfy the 
judgment. He heard the complainant tell 
Mr. Wiley, she never would have confessed 
judgment if he had not told her that he 
would clear her, by instantly levying on 
Merrill's property, and that she verily be- 
lieved that it was in his power to have exe- 



cution issued at his will, which he admitted. 
That the reason assigned by Mr. Wiley for 
not can-ying the agreement into effect, was, 
that the directors of the bank would not 
suffer the execution to issue, as they knew 
their debt to be safe, and did not wish to 
break up Merrill. That the complainant fre- 
quently applied to the directors of the bank, 
as well as to Mr. Wiley, to have execution 
issued before Merrill left Georgetown with 
his property. He (G. Cloud) frequently went 
to the bank, and to Mr. Wiley, upon this 
business for the complainant, but they would 
not suffer the execution to issue. 

Mr. Coxe and Mr. Jones, for complainant 
Mr Swann, for defendants. 

THE COURT (OliANCH, Chief Judge, 
contra) decreed a perpetual injunction. 

GEANCH, Chief Judge. Th.e agreement 
(to levy execution upon the property of Mer- 
rill, immediately after the judgment), is 
averred in the bill, denied in .the answer, 
and averred by G. Cloud in his deposition, 
to have been confessed by Mr. Wiley, the at- 
torney-at-law of the defendant, since deceas- 
ed. In general, if the material averment of 
the bill be positively denied by the answer, 
and be proved by one witness only, the court 
cannot decree against the answer. It is said 
to be only oath against oath, and there must 
be something to turn the scale., But slight 
circumstances of corroboration have been 
considered sufficient for that purpose. 

The circumstances which are supposed to 
be sufficient to turn the scale in the present 
ease are, 1st That the answer of the bank 
is not on oath, but the bill is. 2d. That the 
complainant repeatedly urged the bank to 
issue the execution against Merrill. 3d. 
That Mr. Wiley wa^ the attorney of the 
bank. 4th. That the bank knew that many 
suits against indorsers were, at that term, 
in jeopardy, in consequence of the then late 
decision of the court resjiecting what were 
since called the 4th day protests. 5th. That 
Mr. Wiley informed Mr. Magruder, that he 
was instructed by the bank to adjust all 
such cases, and get judgments confessed, so 
as to prevent such defences being made; 
and that Mr. Magruder was requested by 
Mr. Wiley, to call on^several of the iudorsers, 
and among others, the complainant, with a 
view to make such adjustment; and that 
he advised her to see Mr. Wiley, who, he as- 
sured her, was friendly to her, aad would 
not advise her to do any thing against her in- 
terest 6th. That there was much apprehen- 
sion among the banks, at that time, that de. 
fendants who were indorsers, would become 
acquainted with the decision of the court 
and dispute their cases on fliat ground. 

1. I do not know that it has ever been de- 
cided that tlie affidavit of a complainant to 
an injunction-bill, gives any weight to his 
cause upon the final hearing. It is required 
only as the ground of injunction, and, I be- 
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lieve, is. never considered as evidence at the 
hearing, althoxigh the answer may not be 
upon oath. The reason why an answer in 
chancery, is evidence, is, I apprehend, not 
merely because it is upon oath, but because 
the complainant has required the defendant 
to answer, and has thereby made him a wit- 
ness, and is bound to receive his answer as 
true as to those facts which he has called 
upon him to answer, unless the complainant 
can prove it to be false. If a defendant's 
answer be not on oath, the plaintiff, if he 
wishes to avail himself of that circumstance, 
must except to the answer on that ground. 
If he does not except, but files a general rep- 
lication, I apprehend the answer, so far as 
it is responsive to the allegations of the bill, 
is -as valid evidence for the defendant, as if 
it had been upon oath. If he calls upon a 
corporation aggregate to answer, he must re- 
ceive the ansjVer in the only way in which 
such a corporation can answer, namely, by 
its common seal. In a moral view, perhaps, 
such an answer would not afford as strong a 
presumption of truth, as an answer upon 
oath, because it has not the same legal and 
religious sanction; but as it regards tlie 
complainant, it is to be taken as true, until 
disproved, because it is his own evidence, 
called for and produced by himself; and as 
such it must be regarded by the court The 
answer, therefore, having denied the agree- 
ment alleged in the bill, it is incumbent up- 
on the complainant in the present case, to 
prove it by at least one witness corroborated 
by other evidence. 

2. The first circumstance supposed to cor- 
roborate the testimony of G. Cloud, is, that 
the complainanc' frequently m*ged the bank 
to issue the execution against Merrill. The 
witnesses who testify to that fact, do not 
eay that she urged it on the ground of an 
agreement, or that ^he ever informed the 
bank of the agreement. Mr. English, the 
cashier, and Mr. Riggs, one of the directors, 
deny that they knew any thing of such an 
agreement Mr. Renner, another of the di- 
rectors, through whom the application of the 
complainant was made to the board, says 
nothing of the agreement, in his deposition 
•taken by the complainant Mr. Riggs says 
•that the refusal to comply with the' com- 
plainant's request, wafe by a inajority of 
the board; that one or two of the directors 
were in favor of it If that was the case^, 
and there had been such an agreement, it is 
natural to suppose that it would have been 
urged- as a reason, to induce the board to 
issue the execution against Merrill. If it was 
not urged, there is strong ground to infer 
that it did not exist Mr. Renner, who made 
the application to the board, must have 
known it, if it existed; at least, it is strange 
if he did not If there had been no such 
agreement, still it would have been natmral 
and probable that the complainant would 
urge the bank to issue the execution against 
Merrill, as he was the principal debtor. Her 



doing so, therefore, without any allusion 
whatever to such an agreement, does not 
necessarily raise an inference, that such an 
agreement existed; nor can it be considered, 
as a corroboration of G. Cloud's testimony, 
on that point; on the contrary, the inference 
is clearly the other way, and instead of cor- 
roborating his testimony, tends strongly to 
diminish its weight 

3. The circumstance of Mr. Wiley's being 
the attorney of the bank, can hardly be con- 
sidered as corroborating the testimony of ]Mr. 
Cloud, because it is a fact not disputed. The 
fact to be corroborated, is the agreement 

4. It is supposed to be a corroborating cir- 
cumstance, that at the time of the supposed 
agreement, the bank knew that many suits 
against indorsers were at that term, (the 
term in which the judgment was confessed, 
namely, December term, 1817,) in jeopai-dy, 
in consequence of the then supposed recent 
decision of the court, that the demand of 
payment of a note, on the day after the 
third day of grace, was insufficient to charge 
the Indorser; and that Mr. Wiley was in- 
structed 1)7 the bank to adjust such cases, 
and get confessions of judgment from in- 
dorsers, so as to prevent their making such 
defence; and that Mr. Magruder was re- 
quested by ]Mr. Wiley, to call on several of 
the indorsers, and among others the com- 
plainant, with a view to such adjustment, 
and that he advised her to see Mr. Wiley. 

These facts depend upon the testimony of 
Mr. Magruder, who does not swear positive- 
ly; he was sworn only to testify according 
to the best of his knowledge and belief; 
and it appears that he must have been mis- 
taken as to dates, because the judgment 
against Mr. Garey was confessed in Decem- 
ber term, 1817, and the decision of the court 
which caused this, alarm to the banks was 
not until the 11th of June, 1818, in the case 
of Beeding v. Pic [Case No. 1,227]. All the 
supposed corroboration, therefore, arising 
from the alarm of the bank at that decision^ 
fails, and leaves no consideration for such 
a contract as is supposed to have been made, 
nor any such motive for Mr. Magruder's call- 
ing on the complainant. I do not see, there^- 
fore, any evidence corroborating Mr. Cloud's 
testimony. That testimony being thus un- 
supported as to the main fact, could not if 
it were in itself unexceptionable, prevail 
against the answer. But his deposition ap; 
pears to be the testimony of a willing wit- 
ness, answering to leading questions, with^ 
out cross-examination, and his character 
wholly ubknown to the court* It consists' 
only of the confessions of Mr. Wiley, the at- 
torney of the bank, in conversations with the 
complainant at divers times, after the con-* 
fession of the judgment He has not stated 
any circumstances of time or place, when 
and where he heard those conversations, ex- . 
cept that they were between the years 1814 
and 1820. The conversation which he re^ 
lies on, was evidently after the confession of 
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Judgment, and after December term, 1817, 
and after the bank had refused to issue ex- 
.ecution against Merrill. And he makes Mr. 
Wiley contradict himself, by admitting that 
It was in his power to have issued the ex- 
ectition at his will, and yet saying the fault 
was not in Lim, but in the directors of the 
.bank; and assigning as a reason for not is- 
suing it, that the dh-ectors would not suffer 
it to be issued. Sir. Wiley died early in 
,1819. For these reasons, I cannot say that 
the contract is sufficiently proved to author- 
ize this com't to deprive the bank of the 
benefit of its judgment at law, or that it is 
unconscientious in the bank' to enforce it 

THE COURT, however, as before stated, 
decreed a perpetual injunction; and -the de- 
cree was affii-med by the supreme com't, 5 
Pet [30 U. S.] 99.3 " 

[NOTE. Upon appeal by the Union Bank of 
Georgetown tni& decree was affirmed bv the 
Bupreine court, Mr. Justice Thompson deliver- 
ing the opinion, in which it was held that the 
agi-eement by plaintiffs' attorney to malie the 
hmouut of the note 'from the drawer fell within 
the scope of his general authority, and was 
binding on the plaintiffs in this suit The plain- 
tiffs having failed to proceed by esecution 
against the drawer of the note, and having 
suffered him to remove with his property out 
of the reach of process of execution, the de- 
cree perpetually enjoining proceedings on the 
judgment confessed by the administratris was 
duly affirmed. 5 Pet (30 U. S.) 99.] 



GAREY V. UNION BANK OP GEORGE- 
. TOWN. See Case No. 5,241a. 

GARFIELD (CAIN v.). See Case No. 2,293. 

GARITY V. OCEAN TOW BOAT CO. See 
Case No. 13,175. 



, Case Wo. 5,S4S. 

GARLAND v., BOWLING. ■ 

[Sem'pst 710J i 

■' Circuit Court D. Arkansas. April, 1855. 

, Rescission op Coxtract— Placing Parties in 
Statu Quo. 

1^ Befo.re a contract can be rescinded, for 
any cause whatever, the parties must be placed 
in statu quo. 

•;2. Where a person had purchased slaves, and 
given a note therefor, on which judgment was 
obtained at law, the vendee cannot enjoin the 
collection of it on the ground that the negroes 
were unsound, if he still retains the possession 
of them. 

' 3. A person cannot hold the property of an- 
other and refuse to pay him for it. 

■ Bill for injunction, before DANIEL, Cir- 
cuit Justice. RIN.GO, District Judge, hav- 
Ihg been of counsel in the case, did not sit 

' 3 The fact that the judgment was confessed 
five months before the decision of this court, 
which was assigned as the motive for making 
tpe agreement with. the complainant, did not 
appear in the transcript of the record sent to the 
supreine court 

' 1 {Reported' by Samuel- H. Hempstead, Esq.]- 



. -The bill was brcught to enjoin a judgment 
at law, rendered in the circuit court on the 
2oth of April, 1845, in favor of the defend- 
ant [William Bowling, as administrator of 
William J. Bowling,,. deceased], and against 
the complainant [Josiah Garland], for 1,626 
dollars and 25 cents, on the ground that it 
was part of the purchase-money of five slaves 
sold by William J. Bowling, deceased, to 
complainant; on the 7th of December, 1843, 
for $1,000, and wliich slaves were warranted 
to be sound and healthy in body and mind, 
and slaves for life; that the said slaves were 
unsound and diseased, and not worth as 
.much as they were represented; and that-tbe 
judgment ought to be perpetually enjoined. 
Prayer for injunction and general relief.' The 
bill did not offer to return the negroes, or 
place the parties In statu quo; and it clearly 
apj)eared from the proof, that the slaves that 
were living, two having died, remained in the 
possession of the compljlinant, and no wish 
was expressed on his part to surrender them 
and rescind the contract 

A. Fowler, for complainant 

A. Pike and P. Trapnall, for defendant 

DANIEL, Circuit Justice. The proof takeu 
in the case is not sufficient to show that the 
slaves were unsound at the time of their 
purchase as alleged by the complainant in his 
bill. This is a ground to be made out by him 
clearly and satisfactorily before he could, be 
entitled to relief in any aspect of the case. 
And having failed In that respect lie could 
not in any event succeed. But there is an- 
other objection which is fatal to his claim to 
relief. It is that he still holds the slaves in 
possession, and does not offer to surrender 
them, or to place the parties in statu quo." 
His object appears to be to enjoin the col- 
lection of the purchase-money and retain the 
negroes. Such conduct a court of equity can- 
not sanction. If lie desires to rescind the 
contract for any cause whatever, and is en- 
titled to do so, he is bound to restore to the 
adverse party what he received from him. 
This is demanded by the rules of equity and. 
fair dealing, and is without exception in the 
forum of conscience. He cannot hold the 
property of another, and refuse to pay for 
it; and as it appears by the evidence that he 
retains the possession and claims the slaves 
as his own, and does not offer to surrender 
them, it is not only a complete ,bar to relief, 
but very significant evidence that the slaves 
are not so valueless as the complainant has 
alleged them to be in iiis bill. 

The injunction granted in this case must 
be dissolved, the bill dismissed with costs, 
and the defendant remitted to his judgment 
at law, and execution to be issued thereon. 
Decreed accordingly. 
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Circuit Court, D. Maryland. Oct. IS, 1850. 

Slavery — Reclamatios op Fcgitive -onder Act 
OF Sept. IS, 1850 — Character of Proceeding 
— Method of Proof— Aothesticatiox of Will 

— COMPKTEXCY op WITNESSES— CONTINUA^JCES — 
PllESUMPTIONS. 

[1. In a proceeding under the act of Septem- 
ber IS, 1S50 (9 Stat. 462), a person claiming 
as executor and legatee of the master, from 
whom the fugitive is alleged to have escaped, 
cannot prove title by a will or letters testa- 
mentary, not authenticated before any judge 
or magistrate of the state from which the es- 
cape was made, either in the manner prescribed 
by that act or by the judiciary act of 1790.] 

[2. "Where the person claiming the fugitive 
has not taken his title papers and the deposi- 
tions of his witnesses before a judge or magis- 
trate of his own state, and had them certified 
in the manner prescribed by the act of 1850, 
his only alternative is to prove the necessary 
matters of title, ownership, and escape in the 
court before which the fugitive is brought, ac- 
cording to the ordinary rules of evidence; and 
paper title may be dispensed with if possession 
and escape are shown by witnesses.] 

[3. In such case the proceeding is civil, and 
not criminal, in its nature, and the right of 
property must be proved according to the rules 
relating to evidence and witnesses which pre- 
vail in other suits to recover property; there- 
fore a party in interest is incompetent as a 
witness,] 

[4. A son of the master from whom it is al- 
leged that the fugitive escaped is not a com- 
petent witness, when it appears that such mas- 
ter has since died, and there is no competent 
evidence before the court as to the disposition 
of his property; for in such case a son is pre- 
sumably a party in interest. Nor is it compe- 
tent to examine the son on his voir dire to 
show that he has no interest.] 

[5. The statute having provided a plain and 
easy method by which the claimant may per- 
fect his proofs es parte beforehand, if he fails 
to do so, and, after causing the fugitive to be 
arrested and brought before the court, is then 
unable to establish his title by proper evidence, 
the court will not grant him a continuance, 
even until the next day, for the purpose of sup- 
plying his previous omissions, but will at once 
discharge the alleged fugitive from arrest.] 

[6. Title in an executor or legatee can be 
shown by oral evidence only by proof that he 
had the fugitive notoriously in his own posses- 
sion as a slave; but where it is in proof that 
the fugitive escaped from the person under 
whom the executor or legatee claims, then the 
title of the latter can only be shown by the 
will, properly authenticated.] 

[7. There is no presumption that a son of one 
from whom a slave escaped, and who has 
since died, would, by virtue of the relation- 
ship, have title to the slave. The presumption 
only goes to establish an interest] 

Henry Garnett "was before the coiirt on a 
warrant issued on the affidavit of Thomas 
Price Jones, of Cecil county, Maryland. The 



affidavit set forth that the claimant was the 
executor and residuary legatee of Benedict 
Jones, deceased; that Heni-y Garnett be- 
longed to the estate of Benedict Jones; that 
he was held to labor for a term of years, 
and that said Henry had run away from his 
owner, as long ago as the year 1842. The 
prisoner was brought before his honor, Jndge 
Grier, on the afternoon of the preceding 
day, when, on motion of William S. Pierce, 
Esq., one of his counsel, the hearing of the 
case was continued until the following morn- 
ing at nine o'clock. 

David Paul Brown, Charles Gibbons, Rob- 
ert P. Kane, and William S. Pierce, for 
prisoner. 

Hugh Tener, for claimant. 

Before GRIER, Circuit Justice, and KANE, 
District Judge. 

GRIER, Circuit Justice. We will proceed 
to hear the case of Henry Gai*nett, an al- 
leged fugitive. The claimant will proceed 
to show his right to our certificate, imder 
the act of congress of September IS, ISoO. 

Mr. Tener,— I submit to your honors, two 
wills. The first will is the will of Margaret 
Sanders, which was made upon the 29th of 
December, 1838. The second is that of Ben- 
edict Jones. 

Mr. Gibbons,— I call yomr honors' attention 
to these two wills. You will find that they 
are not so certified imder the act of congress, 
as to make them admissible in this case. I 
believe there is only one mode by which the 
record of one state can be admitted in evi- 
dence in another, and this is provided for 
by the act of congress of 1790 [1 Stat. 122]. 
Tour honors will find, upon examination of 
these papers, that they contain simply a cer- 
tificate of the register of wills. (The sixth 
section of the fugitive slave act was then 
read by the counsel.) 

Judge GRIER.— We are bound to know 
the seal of every one of the United States. 
Are these papers under the seal of any court? 

Mr. Tener.- Yes, sir— imder the seal of the 
orphans' court, Cecil coimty. 

Mr. Gibbons,— These ai*e no more than let- 
ters testamentary, issued on the 17th of 
July, 1849, of com'se not made out in accord- 
ance with the recent act, and in fact not 
authenticated according to the act of 1790- 
We do not now know whether this person 
is really the executor of this estate or not, 
and I think the parties should be allowed 
no latitude, but should come fully prepai'ed. 

3klr. Tener.^[ do not offer the will to prove 
that Mr, Jones is the executor or Benedict 
Jones, but that he is the residuary legatee. 

Judge GRIER.— That renders the objec- 
tion still stronger. Benedict Jones is dead, 
and the present claimant must show that he 
is the owner himself, either as executor or 
legatee. The party has not pursued the 
com-se laid down by the act of congress. It 
has pointed out a very simple way. He 
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might have taken his witnesses before a ma- 
gistrate and established his claim, and sub- 
mitted the "whole proof of ownership; and 
then nothing would have been left for us but 
the proof of identity. If he will not go to 
the expense of employing counsel and tak- 
ing the proof which the act provided for, 
but puts himself upon other proof not so 
taken, he must establish his claim according 
to the ordinai'y legal principles of evidence. 
The party has not pursued the proper course; 
he should have taken his witnesses before 
some judge or justice of the peace, and have 
taken his depositions ex parte with regard 
to these matters of title, ownership and 
escape; then there would have been nothing 
for us to do but to prove the identity. Where 
a person has not attempted to follow the 
law laid down for his own advantage, we 
(Cannot relax the rules of evidence for him. 
With regard to the first paper, there may 
have been a seal on it— there is something 
like a seal with a horse's head on it The 
law has pointed out a plain way, by which, 
if a person chooses to follow, he can bring 
all the evidence, both of title a:nd escape, 
before us, leaving nothing open for us but 
the question of identity; but here the party 
has not taken the plain course, and these 
wills cannot be received. 

Mr, Brown.— It is important, this being the 
first case, that the whole manner of pro- 
ceeding should be clearly determined. 

Judge GRIER.— I will give every man his 
rights here, with regard to nothing but the 
law of the land; and I will, if in my power, 
enforce it against all opposition, 

Mr. Tener.— According to this sixth sec- 
tion, the deposition is to be taken by the 
judge or commissioner before whom the 
fugitive is brought. 

Judge GRIER— You might have brought 
your witnesses all from Maryland here and 
taken the depositions before us, or you 
might have gone before some officer there, 
and made all the proof of ownership or es- 
cape before him; or you may do the same 
thing in effect, if you can produce the wit- 
nesses before the court here. 
Mr. Tener.- We have got these witnesses. 
Judge GRIER.— Very well. 
Mr. Tener.— I ofCer the will of Benedict 
Jones, because the seal of that court is con- 
clusive as to the competency of the proof. 

Judge GRIER.— This is a point just decid- 
ed by the court This has not been done in 
pm-suance of this act It would have been 
so easy for you to have gone to a judge or 
justice in Maryland and produced this be- 
fore him, and have had it all certified by 
him and proved under the seal of the court. 
This would have been good and sufficient. 

Ml". Brown.— It is precisely like the requisi- 
tion of one governor upon another, leaving 
only the question of identity. 
Judge GRIER.— Yes, 

Mr. Tener offered a certificate to' prove 
that the magistrate who signed cei*tain affi- 



davits, was a magistrate of the state of 
Maryland. 

Judge GRIER.— These papers are evidence 
for all they can prove. 

Mr. Tener.— I will offer evidence of par- 
ties in court at the present time, who knew 
this man to be a slave. 

Judge GRIER.— If you can show that he 
was there in the possession of this plaintiff, 
claiming him there, and known notoriously 
as his slave, as a horse is known as the 
property of a man here, very well. 

Mr. Tener.— We can show that he.belonged 
to Benedict Jones. 

Judge GRIER.— Suppose that is true, you 
must show that some living man owns him 
now, to whom he can be awarded. If you 
can show that he was ever in the posses- 
sion of this plaintiff, you can dispense with 
paper title. The title does not necessarily 
appear upon record, but proof of notorious 
ownership, will be received. 

Mr. Tener.— We will prove that this man 
was the slave of Benedict Jones, and es- 
caped in 1842; that Benedict Jones has died, 
and we offer these letters testamentary as 
prima facie evidence that T. P. Jones is 
executor of that estate. We have witnesses 
in court who know the fact of his being 
the executor. 

Judge GRIER.— These papers (certain affi- 
davits before magistrates in Maryland) are" 
received in evidence. (Mr. Tener reads pa- 
per.) 

Richard Semans sworn. Examination in 
chief by Mr. Tener.— "I live in Philadelphia; 
did live in Cecil Co., Md.; I left there last 
February a year; I knew a negro boy named 
Henry; it was said he was a slave. He 
was in the employ of Benedict Jones and 
Thos. Jones; they claimed him as their slave. 
I knew him eight years ago, at the time he 
left I was born in Kent county and re- 
moved to Cecil county. I first became ac- 
quamted with Henry in 1838; he was then 
in Mr, Jones' employ, to the best of my rec- 
ollection; it was said he belonged to him, 
and I was under the impression that he did. 
I can't say how long he continued in Mr. 
Jones' employ. In 1842 he left the employ 
of Mr. Jones; he belonged to the estate of 
Benedict Jones; when he escaped he was in 
the employ of Benedict Jones, and said to be 
his slave, and to the best of my knowledge 
was so. I have seen the man who has been 
arrested, and he is the same Heniy; I bave 
no doubt about it. Benedict Jones died since 
I have been in the city. It was said this 
man was a slave for a term of years; I can't 
say how long. I heard he was to be free 
in time. Heniy was seventeen years old at 
the time of his escape; he was reputed to be 
so. At the time he left Mr. Jones his term of 
service had not expired. He was not set 
free by Mr. Jones." 

Gross-examined by Mr. Brown.— I am twen- 
ty years old on the 2olh of next January. 
I first knew this boy twelve years ago; I was 
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then not eight years old. I lived on the ad- 
joining farm; I never measured the distance. 
I never knew him in Kent cotmty ; I moved 
into Cecil county in . 1837. I am not re- 
lated or connected with Mr. Jones, the claim- 
ant; we were neighbors and friends. I 
can't say that I knew Henry, prior or subse- 
quent to 1838, as residing with anybody else. 
I knew him to be a slave of Mr. Jones. I 
was informed by Mr. Benedict Jones that he 
•was held for a term of years, and not for 
life. I can't say when Sir. Jones informed 
me this; as near as I can recollect it was in 
1840. I got the information from Mr. Jones 
when he was speaking to my father, and I 
fiad hold of his hand at the time. It was at 
Benedict Jones' house. I can't say if I ever 
heard him speak on that subject before or 
since. He was asked the question if the boy 
belonged to himself, by my father, and Mr. 
Jones said he did for a term of years. I 
have no recollection that anything was said 
as to the duration of the term; I don't 
know if my father asked him how long; I 
can't tell how my father happened to ask if 
he belonged to him, I didn't inquire. 
■ Question.— How do you fix 1840 as the time 
of the conversation? 

Witness.— Because, as nearly as I can recol- 
lect, that was the time. It was after the 
flection of Gen. Harrison; I can't say wheth- 
er it was before the inauguration or not- I 
last saw Henry in 1842 at Mr. Benedict 
Jones'; X was not in company with my fa- 
ther. I was at work on the farm with him. 
Except the conversation referred to in 1840, 
in which he was said to be a servant for a 
tenn of years, I have had no conversation in 
particular with anybody on that subject to 
my recollection; I recollect no conversation 
definitely but that. That was the ground on 
which I say he was a slave, and also from 
hearing it from the family in general, from 
his sons, and hearing him say it himself, and 
seeing him in the possession of this man. 
He was called ilr. Jones' slave, and I was 
always under the impression from them that 
he was a slave for a term of years, and at 
that time. I never heard for how long; 
since he has left, I have heard. I continued 
to live in Cecil county till two years ago, 
next Februai'y. B. Jones died since I came 
to Philadelphia, within the last two years. 
I. have not seen Henry since 1842, till he was 
brought here yesterday. He bears a mark 
on his right cheek by which I can identify 
him. There is none other, except a familiar 
face; I recognized him as being the man. 
I remembered the mark on his face since 
3842, and spoke of it before I saw him yes- 
terday, and I directed my attention to. it the 
fil'st thing when I entered the room. I was 
In the company of T. P. Jones, Edward 
Semans, and another Mr. Jones. There was 
a doubt on my mind as to its being the per- 
sop, at the time I entered the room, and I 
esipressed that doubt to Mr. Thomas Price 
Jones; I said I could not say it was, him, 



till he was brought to the light. I did not 
say at first that I did not think it was the 
man. Nobody spoke to me before I exam- 
ined him with regard to the sear on his face; 
I spoke about it before I saw him, to Messrs. 
T. P. and J. W. Jones, Sir. Edward Semans 
and Mr. J. C. Ferguson. That was before the 
claim was made. It was night before last, 
at about S o'clock, at the lied Lion Hotel; 
the negro was not arrested then, I don't 
live at the Red Lion Hotel, but went there to 
see my friends, the Messrs. Jones. They 
had called at my place of business in the 
afternoon; no papers were exhibited to me 
there; there was no conversation to me on 
the part of these gentlemen about marks; I 
remarked to tliem that the scar was on his 
face, -and that I should recognize him by it; 
the scar is on his right cheek, between the 
cheek bone and the nose; I had no knowledge 
of the cause of the scar; I can-ied that im- 
pression with me since 1842; there was no 
other mai*k; he is not a very dark, nor very 
light man; I should say he was a medium. 
Mr. Jones told me they were in pursuit of 
him; he said he knew where he was, but I 
didn't ask him where. I can't tell how 
many colored people were in the employ of 
Mr. JTones in 1838; I can't tell what marks 
were on them, except one who had a cut foot, 
and it left quite a scar; I knew of the acci- 
dent. I never inquired as to the cause of 
this mark on Henry; it appears to be a cut, 
but I can't say what it is; I can't say if it 
was on him from 1838; I noticed it before 
1842, but how long I can't say; I never spoke 
to him about it; I have not been written to 
in relation, to him since I have been here; I 
don't recollect having been spoken to in re- 
gard to him between '42 and the present 
time, I have been to Cecil county twice a 
year since I moved here. I have not, to 
my recollection, spoken of him particularly 
then, I have had no direct conversation about 
him while there. 

He-examination.- I had worked some three 
years in company with Henry, to and fro, 
not constantly, so that I had every oppor- 
tunity of becoming acquainted with his per- 
son. 

By Mr. Brown.— Benedict Jones had two 
sons, T. P. Jones and John Ward Jones, and 
three daughters; the Messrs. Jones present 
are his sons. 

John Ward Jones, sworn. Mr. Brown.— I 
have an objection to make to the admission 
of this witness, and that objection must re- 
fer to the position of the case as it is thus 
far ascertained by the court. There are no 
documents before you that affect the ques- 
tion I am about to propound; as the case 
stands upon the testimony of the witness 
just examined, it is alleged that this prisoner 
was a s.ervant for a term of years to Bene- 
dict Jones. It is proved also by him tliat 
the witness now in the witness box was a 
son of that Benedict Jones; I object to the 
examination of this, witness on the score of 
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incompetency from interest 'The deaith of 
Benedict Jones is proved, and for aught that 
appears in the course of the testimony, this 
man is one of the parties interested. 
. ilr. Tener.— The party before you has no 
interest in the matter, and his examination 
on his voir dire "will satisfy the court. I 
talie it that even the claimant here, Thomas 
Jones, is a competent witness to prove the 
identity of this person, for this is not lilie a 
civil case, where a man brings an action of 
trover for lost property, but it is in the na- 
ture of a criminal proceeding, and the claim- 
ant may take hold of his property wherever 
he may find it, as a man who is the owner of 
any chattel can come into a court of criminal 
jurisdiction and swear to the ownership of 
that chattel and claim it there. But this 
man is a son of Benedict Jones, but has no 
Interest in his will. The party in interest is 
T. P. Jones, who is the residuai-y legatee un-. 
der the will. , 

Judge GRIER.— The will is not in evidence. 

Mr. Brown.— There are two modes of ob- 
jecting to a witness. We may for want of 
any other proof, examine him upon iiis voir 
dire, but to examine him upon his voir dire 
after having established his interest is to 
make him a witness against the character of 
the objection. 

.Judge GBIER.— You need not argue that, 
Mr. Brown, that is of course a matterof every- 
day practice; as to the rules of evidence they 
must be the same as in other cases. I did 
issue- this warrant upon the affidavit of a 
pai*ty in interest, it being in the nature in 
the first place of a criminal proceeding, but 
when he is brought before us, and we are to; 
investigate the question of property as well 
as identity, we have two parties before us 
with their rights. It is like two persons 
claiming the same goods; this man is his 
own goods, if I may be allowed the expres- 
sion, and stands here upon his rights. The 
same rules will govern us here, and we wiU 
receive the same evidence as we would, if 
the question were of a cow or a horse in- 
stead of a human being. I shall not insist 
upon pretences of doubts, where there are 
none in my own mind; but then the same 
I'ules of evidence which govern in other prop- 
erty must govern in this. You have thus far 
shown that Benedict Jones was the owner of 
a slave for a term of years; he died, and 
the title to the property has gone somewhere, 
and prima facie, the children, are interested 
in the estate of the deceased. 

Jlr. Tener.— I perceive that the- chief diffi- 
culty hinges upon the certificate to this will, 
ajad were that difficulty removed, the will 
would be competent evidence and would 
show the whole interest in this matter. I 
have just been informed by Mr. Jones, that 
at the time he left Cecil county, it was impos- 
sible for him to find the proper officers to 
make tlie certificates,; they were not there; 
"but if your honor will remand the prisoner 
until to-morrow morning, I will engage to 



have' the prbper certificates here, certifying 
to this will, I think your honor will accede 
to this. Your honor knows from the state of 
feeling on this subject, that the moment it is 
known, that a claimant is pursuing a fugi- 
tive, that moment the fugitive is secreted and 
escapes and there is no opportunity to get 
him. I would not ask for further time if 
we had not produced some evidence before 
you. I think we have shown that he was 
the slave of Benedict Jones, and escaped, and 
that one of these parties is the son of B. 
Jones, and that he has an interest in this 
man of some shape or other. To prove what 
his interest is, we offer evidence which your 
honors decide is incompetent; and we ask 
for time to produce the proper certificates. 
It was probably thought by the counsel in 
Cecil county, that it was enough. 

Judge GBIER.— He might have gone be- 
fore a judge in Cecil county, and had every- 
thing done in form. 

Mr. Tener.— I am informed by Mr. Jones, 
that when he left Cecil county, he went in 
search of the judge and he was not at home." 
Judge GRIER.— There has been eight years' 
delay in this matter and there was no such, 
hurry that he must come off without seeing 
the judge. He could iave had it all done' 
before a judge or justice of the peace; this" 
might have been certified under seal, and ev-. 
ery thing could have: been regular. The mar-.' 
shal is liable in the sum of one thousand dol- 
lars,- no matter how great the. force to res- 
cue him, he is liable till he delivers him in. 
Maryland, for- one thousand dollars. I knew 
the excitement this arrest would cause, and" 
I was determined, that if he made good his 
case, I would at all expense carry out the re- 
quirements of the law. 
'jMr. Brown.— I understood this application 
on the part of the learned counsel to be for a 
postponement of this case. He selected his. 
own time, his own place, made his own prep-; 
aration, attempted enforcing his own law, 
and now, after all these opportunities thus 
afforded, he asks for a delay. I begin by, 
saying to the learned counsel and to all oth- 
ers. in a similar dilemma, "be certain you are' 
ready before you begin;" that is essentially 
necessary. What have they done? The" 
coimsel offers, first, documents that he ad- 
mits not to have been regularlj^ autnenticat- 
ed; he offers them to you as evidence in this 
judicial proceeding, having restraint upon lib- 
erty. Why is all this? Why .offer this docu- 
ment if he knows it- is wrong?- The act of 
congress authorizing your honors to sit on 
this question does not make you captors of 
fugitive slaves; does not require you to cour 
vert your court room into a prison till the 
party is ready to make good his claim. It 
all depends upon the actual establishment of 
this claim, and the law does not contemplate 
the continuance of the man in prison lill: 
somebody can establish his want of liberty. ' 
If the slave himself applied to your honors ' 
fpr.continuaneej it would be with. difficulty 
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tiiat lie -would obtain it, yet he is summoned 
here at their own time without any prepara- 
tion on his part at all. They have had two 
or three days, and as many months and years 
for all I know; they might have come before 
your honors fully prepared. Why, then, will 
you give them tliis extension? Is there any 
reason for it? Is the right of the respondent 
to be entirely disregarded? If they can con- 
tinue it till to-morrow, the same principle 
would authorize them to continue it a week, 
and with an acquiescent court they might 
continue it for a month or a year; and this 
man is to be held in bondage here, to show 
that they are entitled to hold him in bondage 
there. Your honors will do a great good by 
holding a tight rein over this proceeding; 
give these men to understand that if they 
prove their right you will enforce it; give 
them to undei-stand, however, that they are 
to prove it, and to come ready, and not like 
the foolish virgins, with no oil in their lamps, 
when it is their business to enlighten us. 
Your honors will not be required to strain a 
point to give them an extension of time. I 
remember a case before his honor Judge 
Kane; when three o'clock had arrived, the 
claimant suggested that the hour of adjourn- 
ment had arrived, and the judge said, "I am 
here to determine this question, and I shall 
not shut my eyes on the subject; you are 
bound to come prepared; you are not pre- 
pared, and I will not relieve you; settle the 
question now." They were not prepared and 
the man was discharged. Your honor has 
spoken of resistance to the law; I know you 
know me too well to suppose that I have any 
refractory disposition; my application now is 
that the law may be enforced, but their ap- 
plication is to modify it; I will not say that 
they may steal a victory, but that they may 
get it in an irregular way. You have done 
the poor man whom we represent a great 
wrong, if you suppose he would resist the 
law. His liberty is not to be efEected by an 
insurrection, and not only has he been wrong- 
ed, but the gentlemen who have thought 
proper to help him have been wronged, if It 
is supposed they would connive to a rescue. 

Judge GRIEK.— I said that I had reason to 
believe there were emissaries abroad at- 
tempting to get persons to resist the law. 

Mr. Brown.— It will be found that, let men 
conti-ive as they will, there is a supervising 
power who will shape our ends, rough-hew 
them as we will. I conceive it to be a great 
blessing that this matter was brought before 
one of the first tribunals of the country, and, 
I ask, will you give these persons time? The 
result would be an application on our part 
for time, and so the matter would go on. 
There are two sides to this question. Your 
honor has spoken of rebellion against the 
capture of fugitive slaves, but there is a re- 
bellion to capture those who are not slaves. 
Will your honor give them time? If you do, 
it will be a precedent which shall last for all 
time to come, and it is a precedent that will 



pass into the hands of every subordinate in- 
dividual occupying your places, and they wul 
build their indulgence on what you now do. 
I ask you, therefore, upon this ground, that, 
being the highest court known to the law, 
you can decide the case, and give the influ- 
ence of example to affect all other tribunals, 
to which a similar application may be made. 

Mr. Tener.^This claimant has rights here 
as well as this respondent. The respondent's 
rights were listened to upon yesterday, when 
he applied through the gentlemen who then 
represented him for an extension of time till 
this morning. That was granted to him by your 
honor. The gentleman says that the princi- 
ple which would justify extending the time 
till to-morrow, would justify extending it a 
week or a month, but I only ask an extension 
tin to-morrow, and then if the evidence is 
not full and conclusive .before you, in addi- 
tion to what has been presented, (for I think 
that from the evidence presented we have 
made out a case strong enough to warrant 
the marshal in holding this person till the 
time we ask for has expired.) The law con- 
templates the marshal's holding the person 
in charge. 

Judge GRIER.— There is a difference here 
between the plaintiff and defendant The 
one has had his own time, and could have 
had his proof all ready, while the other is 
brought here without any preparation what- 
ever. 

Judge KANE.— A difficulty occurs to my 
mind in the claimant's own reason for the 
grant of a postponement. More than the 
time which he now asks, and within which 
he tells us the proof can be perfected, has 
elapsed since the capture of this prisoner. 
You have had the time, and you could just as 
well have perfected the proofs within that 
time as you can now if a continuance is 
granted. 

Judge GRIER.— He has had the choosing of 
his own time, and he has had eight yeai-s to 
do it in; and since this act was passed he 
had plenty of time to have it done in order. 
The law has pointed out a plain road, and 
the party was warned yesterday, as far as 
I had a right to warn him, to be prepared. 

John Edward Ferguson sworn. Examined 
in chief by Mr. Tener.— I live in Cecil county, 
Md., about six miles from Mr. T. P. Jones' 
residCTice. I suppose I have lived there 
about 22 years. I knew Benedict Jones, the 
father of T. P. Jones. I think he died in 
June, *49. 

Mr. Tener.— Who acted and does still act 
as executor and administrator of his estate? 
(Question objected to by counsel for pris- 
oner.) 

Judge GRIER.— The farthest I will go is 
this— If the man, as executor, had this man 
notoriously as a slave, it will be received in 
evidence. But you have got him away, and 
the man who owned him is dead, and you 
cannot do this now. 

Mr. Tener.~If we show that this man is 
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notoriously the executor of Benedict Jones, 
and claims all of bis property, then lie can 
claim this part of his property. 

Judge GRIER.— If you want to sliow a ti- 
tle, without the evidence of possession as ex- 
ecutor, it cannot be done but through the 
will, and that properly proved. 

Mr. Tener.— He would have a title as the 
relative. 

Judge GRIEE.— No! he would have an in- 
terest, but there is a difference between inter- 
est and title. 

Examination of witness continued:— I can 
say that I knew this boy Henry. I know 
nothing about him. 

Edward Semans sworn. Examination in 
chief.— I live in Philadelphia. Have lived in 
Cecil county, Maryland. I left there about 
five years ago, in January, '40. I moved 
there in the winter of '37. 

Judge GRIER.— I would suggest to the 
counsel, if it is worth while to take up time, 
till you have filled up this hiatus. If you 
can only prove that he was the slave of a 
man who died in '49, and cannot fill up this 
hiatus, there is no use to take up the time 
with it 

Mr. Tener.— Will your honor refuse our ap- 
plication for time till to-morrow morning? 

Judge GRIER.— I am compelled to do it 
Tou have had your own time; the law has 
made your course very easy. He might have 
made out his case ex parte, but has failed to 
do that He has had this man arrested, and 
yesterday morning at nine o'clock he was 
warned so far as the judge had a right to 
speak on this subject and I told him to em- 
ploy proper counsel. This man is in the pos- 
session of the marshal here, at a risk of one 
thousand dollars every minute^ If I put it 
ofiC for him last night, it was because he was 
brought here without any preparation; he 
must have some rights, and it was no very 
great relaxation to put it off to court hours. 
My only difficulty was the risk of the mar- 
shal, as the laws of Pennsylvania deny us 
the privilege of holding this man in custody. 

Mr. Gibbons explained the way in which 
the law referred to came to be passed. 

Judge GRIER.— "We have only to say now, 
that the party has failed to make the neces- 
sary proof, and that the prisoner has a right 
to be discharged, and is discharged. 



Case mo. 6,S44. 

The GARNET. 

[3 Sawy. 350.] i 

District Court, D. California. June 8, 1875. 

Right op Master to DiscnABOB Seaman fob 

MlSCONDOOT. 

Where the first mate of a ship, before leav- 
ing the home port, became so intoxicated as to 
be disobedient insojent to the master, and neg- 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



ligent in his duty; Held, that the master was 
justified in discharging him, while in the home 
port, for that one offense. 

Libel to recover damages for an imlawful 
discharge. 

D. T. Sullivan and James Crittenden, for 
libellant 
Andros & Page, for claimants. 

HILLYER, District Judge. The libellant 
shipped on board the Garnet on Friday,. 
April 2, as chief officer, at fifty dollars per 
month. On Saturday the Garnet, then lying 
at her wharf, was hauled off into the stream. 
On that day, before the beginning of the voy- 
age, the. incidents which led to the libellant's 
discharge happened, and the first question is, 
wheiiier the conduct of the first mate was 
such as justified his discharge, he having 
been discharged by the master on Monday, 
the fifth of April; for if the discharge was 
right the libellant has no case, and the con- 
sideration of the other questions is needless. 
Making due allowance for the quality of 
some of the evidence given "by the seamen on. 
behalf of the claimant— the contradictions in 
their statements, being mostly on points not 
essential— enough appears by a very decided 
preponderance of evidence to show that the 
libellant on Saturday, was so much under 
the influence of liquor that he was stupid and 
unfit for duty. 

Before the conclusion of the argument this, 
was admitted by libellant's counsel. When 
the ship hauled off, the master, owing to the 
mate's condition, was obliged to do much of 
his duty. When left that afternoon in 
charge of the ship he omitted many things 
which it was his duty to do, and in the even- 
ing when ordered by the master to go down, 
and stow the provisions out of the water, 
which was leaking from a water cask, he re- 
fused to go, saying the provisions were all 
right He was also guilty of using foul and 
disrespectful language to the master. 

Admitting the mate's drunkenness, counsel" 
for libellant argue that the neglect of duty, 
disobedience and disrespect were caused by 
the mate's taking too much liquor, and that 
for this single offense the master may not 
lawfully discharge him. 

Curtis says that the spirit of the English 
and American tribunals has been not to as- 
sign specific offenses for which a mariner, 
under all circumstances may be discharged;; 
but it is laid down, generally, that the mas- 
ter may discharge foy a legal cause, not for 
slight or nominal causes, and certainly not 
for a single offense, unless of a very aggra- 
vated character, thus leaving the master's- 
justification to depend upon the degree and 
nature of the mariner's misconduct under 
all the circumstances of the case. The sta- 
tion of the party and the nature of his duty 
are always to be kept in view- Merch. Seam.. 
149, 150. 

Thus the dismission of a cook or steward^ 
when fomid incapable from drunkenness,. 
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may be ratified with more latitude than that 
of mariners. Black v. The Louisiana [Case 
No. 1,461]. 

- In deciding upon the legality of this dis- 
charge, then, the fact that the lihellant was 
<;hief officer must be kept in view; also that 
he was discharged before the beginning of 
the voyage and in a home port. That there 
is an important distinction between a dis- 
charge in the home port before the Yoyage 
has commenced, and one afterward in a for- 
eign port, before the termination of the voy- 
age, is, I think, perfectly plain to every mind. 
Clearly, when it appeared that a mariner, 
after weeks or months of faithful service, 
had baen discharged and his wages claimed to 
be forfeited, the courts would require proof 
■of more aggravated misconduct than when 
the seaman had been discharged in his home 
port before the voyage had begun. But in 
this case the misconduct happened on the 
day after the libellant shipped, .before the 
yoyage had begun, and before two .days' wa- 
ges had been earned. True, the con,tract had 
been made and the master was bound to ful- 
fill it, unless the misconduct of the mate was 
such, as under the circumstances,, justified 
the master in discharging him. 
• The office of first mate is the second in im- 
portance on board a ship. During the ab- 
sence of the captain. or his inability from 
sickness, his duties devolve on, his mate, and 
the importance of having a sober, faithful 
and competent man in this place can "hardly 
be exaggerated. The lives and property on 
board may all be dependent upon his skill 
and competency. What is. said in, the cases 
tending to establish the doctrine that a sea- 
man ought not to be discharged for one act 
of drunkenness, disobedience or neglect of 
duty, it seems to ,me is not applicable to the 
case at bar. In those cases the seaman had 
been discharged in a foreign port after long 
and generally faithful service, and the lan-r 
guage of the courts should be read in the 
light of the facts of the case in which it was 
used. The present is very different from 
such cases. 

On Saturday, the master left the ship in 
■charge of the libellant, and was absent about 
three hours. On his return he finds the libel- 
lant stupid through liquor, the ship in disor- 
der and the provisions uncared for. His re- 
monstrances, his inquiries and his censure 
ai'e met by Insolence and foul language and 
his orders with disobedience. No court, I 
think, can say that under these circumstan- 
ces the master was bound to go to sea with a 
chief officer who made such a beginning as 
this, and wait for another act of drunken- 
iiess or disobedience; or to try any experi- 
ments with a man who at the outset dis- 
played the character this man did, while he 
would at the same time be risking the safety 
■of the ship, its cargo and crew. On the con- 
trary, he would have failed in his duty to 
the owners and to all the interests intrusted 
to him had he allowed the libellant to re- 



|;iO Fed. Gas. page 12] 

main as' chief officer, and commenced the 
voyage with him. Courts of admiralty, says 
Judge Lowell, are not very severe with sea- 
men who happen to get drunk once or twice, 
especially if they are off duty. But the first 
officer has a much higher responsibility than 
the crew and must be proportionately care- 
ful in his conduct; and if he fails when left 
in command the master is justified in visit- 
ing such an offense with a severe punish- 
ment- The Eldorado [Case No, 4,327]. In 
that case the mate's discharge in Liverpool, a 
foreign port, was justified because he got 
drunk when left in charge of the ship. 

I consider the master of the ship Garnet le- 
gally justifiable for the discharge of the libel- 
lant. 

The libel, therefore, is dismissed with costs. 



GARNETT, Ex parte. See Case No. 13,494. 

GARNETT (LISBBRGER v.). See Case No. 
8.383. 



Case Wo. 5,S45. 

GARNETT v. MACON et al. 

■ . ' [2 Brock. 185; 1 6 Call, 308.] 

Circuit Court, E. D. Virginia. Nov. Term, 
1825. 

Executors and Admin i&tratous — Scbjectixg 
Land to Payment of Debts— Covenant Plead- 
ed AS A Release — Joint Decree — Settlement 
op Moiety by One — Trustees — Sale to Ex- 
clude Debts— Specific Performance — Inade- 
QDAcr op Price. 

1. To -sustain the vendee's allegation that the 
contract was abandoned by implication, the 
conduct of the vendor ought to be such, as to 
justify a reasonable man in believing that he 
acquiesced. 

2. In equity, whether the lands be charged 
by the will, or the bond, of the ancestor, cred- 
itors must exhaust the personal estate before 
they can resort to the lands. 

3. And, in such case, a decree against the ex- 
ecutor is not conclusive, but prima facie evi- 
dence only, against the heir or devisee. 

[Cited in McLaughlin v. Bank of Potomac, 
7 How. (48 TJ. S.) 229.] 

4. To avoid circuity of action, a covenant 
may be pleaded as a release; but it must be 
a covenant between those parties only; and if 
it contains no words of release, it will not be 
construed such, unless it gives the covenantee a 
right Of action which will precisely countervail 
that to which he is liable; and unless, too. it 
was the irtention of the parties that the last 
instrument should defeat the first. 

[Cited in Durrell v. Wendell, 8 N. H. 372; 
Berry v. Gillis, 17 N. H. 13: Robinson v. 
Godfrey, '2 Mich. 414; Morgan v. Butter- 
field, 3 Mich. 618.] 

5. Parol substitution of a third person lor 
one of several obligors, does not release the 
rest.' ■ . ■ . 

6. If there be a joint decree against the ex- 
ecutors of two persons, and a creditor receives 
a moiety of the debt from the representatives 
of one of them, and covenants not to levy the 
residue of the decree upon the estate of that 
one, it does not discharge the representatives 
of the other. ' 

1 [Reported by John W. Brocltenbrough, Esq.]: 
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7. "What release to one will discharge the' 
rest of several obligors; and e contra. 

S. It is the course of a court of equity to 
decree, in the first instance, against the party 
who is ultimately responsible; but this is done 
only where the parties are before the court 
at the time of the decree, and their several lia- 
bilities are clearly ascertained. 

9. The court of chancery has established it 
as a rule, that where ther charge is general, the 
purchaser is not bound to see to the application 
of the purchase-money. 

10. But if the trustee sells with the avowed 
purpose of excluding the debts of him who 
created the trust, the purchaser voluntarily as- 
sisting him in it, would not be secure. 

11. And if he have notice of a debt before he 
pays the money, he may be affected if he pro- 
ceeds with the purchase. 

12. If the executor sells a chattel, specifical- 
ly devised, to a nerson who. knows there are no 
debts, the purchaser takes the property subject 
to the bequest. 

13. Both on principle and authority, a specific 
performance will not be decreed at the instance 
of the vendor, unless his ability to make a title 
be unquestionable. 

[Cited in Brown v. Cannon, 5 Oilman, 182.] 

14. For, if no incumbrance be communicated 
to the purchaser, or known to him to exist, he 
must supoose himself to purchase an unincum- 
bered estate: 

15. And, therefore, his objections to taking 
i-4.»°®l^ °°* ^^ confined to eases of doubtful 
title, but may be extended to incumbrances of 
every description, which may embarrass him 
m the full enjoyment of his purchase. 

[Cited in Irvin v. Bleakley, 67 Pa. St. 26.] 

16. The English court of chancery has never 
laid do«'n the broad principle, that time was 
never important: on the contrary, the present 
doctrine there is, that where time is really ma- 
terial to the parties, the right to a specific per- 
formance may depend upon it; and the same 
doctrine prevails in the courts of the United 
otates. 

17. jiltHough mere inadequacy of price is not 
a sufficient ground for a court of cquitv to re- 
fusfe its assistance, yet if an unreasonable con- 
tract be not performed according to its letter, 
equity will not interfere. 

IS. And there is no difference between a 
"contract, unreasonable when made, and one 
which becomes so afterwards, if the applicant 
be m fault. - ^ 

■ ^^^ ^^? principle is, that a very great change 
m the value of the article is a serious objection 
to a decree fo/ a specific performance, where 
the Vendor is m fault, as it may affect the ar- 
rangements of the vendee for a compliance with 
the contract. 

[Cited in Tufts v. Tufts, Case No. 14,233.] 

"William Garnett, as executor of Richard 
Brooke, exhibited his bill in the superior 
qourt of chancery, for the Eichraond district 
of Virginia, against William H. Macon, John 
Campbell, an absent defendant, and others, 
setting forth, that the said Richard Brooke, 
devisee of George Brooke, empowered his 
executors to sell his real estate; and that the 
pilai'ntiff, as executor, had, on the 10th of 
June, 1818, sold a tract of land, called Manta- 
plke, to the defendant, Macon, who paid part 
of the purchase-money, but had since re- 
fused to fulfil the contract, alleging that the 
land Is subject to the payment of a debt 



which Carter Braxton owed to Robert Camp- 
bell, and for which George Brooke, wliose 
will charged his lands with the payment of 
his debts, was security. That there was no 
just cause of apprehension, as a detail of the 
circumstances would show. That Braxton's 
debt was the balance due upon some bills 
of exchange drawn by him, in July, 1768, 
and secured by a mortgage upon thirty 
slaves, and two tracts of land called Broad- 
neck and Foster's, both which tracts Robert 
Campbell afterwards released; and subse- 
quently thereto, to wit, in 1775, William Ay- 
lett and George Brooke, without any knowl- 
edge of the release, executed an obligation to 
Robert Campbell, binding themselves to 
stand securities for whatever sum Braxton 
owed him; but that obligation being after- 
wards lost, they, on the 15tb of December, 
1775, entered into another, under seal, which, 
reciting the loss of the former, bound them 
to pay the debt then due. That, in August, 
1777, Robert Page, by indorsement on the 
obligation, substituted himself in the room of 
Aylett, with the assent of Robert Campbell, 
but without the knowledge of Brooke. That 
Braxton, in 1779, made a deed of trust to in- 
demnify Page and Brooke, and a mortgage 
in 1792, but Page released part of the sub- 
ject That George Brooke died in 1781 oi: 
17S2, and Robert Campbell in 1791. ■ That, in 
1794, the defendant, John Campbell, as as- 
signee and representative of Robert Camp- 
bell, brought suit, in the high court of chan- 
cery, against Carter Braxton, Robert Pagef, 
and Robert Price, the executors of George 
Brooke, to have the mortgages and trust 
deeds carried into effect; but, the heirs and 
legatees of George Brooke were not made 
parties to the cause. That Page died, in 1794 
or 1795, subsequent to the commencement of 
the suit, wbich was revived against his rep- 
resentatives. That the defence made by 
Braxton, Page, and Price, was usury, and 
the act of limitations: both which points 
were decided against them by the chancellGrj 
who decreed the executors of Page and 
Brooke to pay so much of the debt as the: 
mortgaged subjects should prove insufficient 
to satisfy: which decree was affirmed by 
the court of appeals, and the cause sent back 
to the court of chancery for fm-ther proceed- 
ings. That the defendant, Campbell, ha^ 
ever since been pm'suing the representatives 
of Page only, without taking any steps 
against Price. That George Brooke's, estate 
is not liable, as well because the obligation 
of Brooke and Aylett does not bind their 
heirs, as because the debt was not the prop- 
er debt of George Brooke, whose responsi- 
bility for it ceased by Robert Campbell's re- 
lease of the lands; by the acceptance of 
Page in the room of Aylett; by the defend- 
ant, Campbeirs, failure to pursue Price; and- 
by the release of part of the indemnity sub-' 
ject by Page, whose estate ought, conse- 
quently, to bear the whole burden. That the 
plaintiff was therefore able to make a good 
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title; and that the contract ought to be per- 
formed by Macon, 

The answer of Macon admits the contract 
of the 10th of June, 1818, and says that he 
paid ^4000 of the purchase-money in antici- 
pation, and bought wheat from Bagby for 
the purpose of seeding the land: during all 
which time he Imew nothing of the claim of 
Campbell, or of George Brooke's wiU, but 
supposed Mantapike to be free from incum- 
brances, except a mortgage to Young, which 
was represented of no gi*eat amount, and was 
to have been paid off by the complainant be- 
fore he made a deed for the land, although 
it is still unsatisfied. That the first informa- 
tion which the defendant had of Campbell's 
■claim, was in the latter end of 1818, from 
Govan the agent, and that he immediately 
applied to counsel to investigate the title, 
who discovered the charge in Brooke's will. 
Upon which the defendant, finding himself 
involved unexpectedly in a lawsuit of inter- 
minable length, with numerous parties, aban- 
doned the contract, and gave notice of it to 
the plaintiff by letter of the 16th of Decem- 
ber, 1818. That the plaintiff neither return- 
ed an answer, nor apprized the defendant 
that he should insist upon the contract, until 
the institution of this suit, several months 
afterwards, but, on the contrary, kept pos- 
session of the land, paid Bagby for the 
wheat, and never tendered a conveyance: — 
all which, the answer insists, released the 
defendant from the contract In his amend- 
ed answer, he said that, after the purchase, 
he advertised a plantation for sale, to assist 
In paying for it; but gave over the idea up- 
on discovering Campbell's claim; since which 
Mantapike had fallen greatly in value, and it 
would be ruinous now to complete tlie con- 
ti-act. The original subpoena, which issued 
on the 26th day of December, 1818, was not 
executed: the bill was filed in June, 1819, 
and the writ was served upon Macon in Jan- 
uary, 1820. On the 18th of June, 1821, the 
chancellor, taking the bill for confessed 
against Campbell, who knew nothing of the 
suit, and declaring his opinion to be, that 
the substitution of Page for Aylett released 
Brooke from his obligation, and that the 
heirs and legatees of the latter had still a 
right to contest the debt, as they were not 
parties to the suit in the court of appeals, de- 
creed a specific performance of the contract, 
and directed an account of the profits of the 
land from the 1st of January, 1819. But it 
being afterwards discovered that Keith, an- 
other British subject, represented him as the 
assignee of Robert Campbell, the plaintiff re- 
vived the suit against him, who filed a bill 
in the circuit com'fc of the United States, 
against the plaintiff and others, to subject the 
Mantapike land to payment of Campbell's 
debt, and, by petition under the act of con- 
gress, removed this cause, of Garnett &e. v. 
Macon and others, into the same court, where 
he appeared and put in his answer, which 
was received, and, of course, set aside the in- 



terlocutory decree of the chancellor. While 
the cause remained in the com*t of chancery, 
the agent of Campbell, upon receiving a 
moiety of the debt from Page's representa- 
tives, gave them a discharge, with a reserva- 
tion of Campbell's rights against the hairs 
and representatives of Brooke, as to the oth- 
er moiety. The answer of Keith relies on the 
dea-ee of the court of appeals: insists upon 
the obligation of Brooke and Aylett, which 
it contends was not impaired, either by Rob- 
ert Campbell's release of the lands, as the 
obligation was given to procux*e it, and the 
release was of record wJien the obligation 
was made; or by the substitution of Page 
for Aylett, which was collateral nudum pac- 
tum, and gave no time; or by any of the oth- 
er transactions referred to in the bill and 
proceedings; asserts that proper steps had 
been taken to obtain payment of the decree 
of the court of appeals, but the same had 
proved abortive, as none of the mortgaged 
property could be found: denies that the 
plaintiff can make a good title until Camp- 
bell's debt is paid, but claims satisfaction 
out of the proceeds, if performance of Ma- 
con's contract is deei'eed. 

The exhibits consist of— 1. A copy of the 
record in the suit of Campbell against Brax- 
ton, Page, and Price, which contains Bi ax- 
ton's mortgage to Robert Campbell; the ob- 
ligation of Brooke and Aylett; and th3 sub- 
stitution of Page, which is without a seal, 
■and expresses no consideration. 2. The re- 
leases by Robert Campb3ll, in May and Sep- 
tember, 1773, of the mortgaged lands. 3. The 
agreement of the 10th of June, 1818, between 
the plaintiff and Macon, which stipulates that 
the plaintiff should sow the land that year 
with wheat, for the defendant, the latter 
furnishing tiie seed; and that part of the 
purchase-money should be paid on the 1st of 
January, 1819, at which time Macon was to 
receive possession, and give a mortgage on 
the land for the other two instalments. 4. 
Macon's notice to the plaintiffs that he had 
abandoned the conti'act. 5. Richard B.ookea 
two mortgages to Young and Gaines, that is 
to say, one to indemnify them as sureties for 
his administration of William Brooke's es- 
tate, and the other to save them harmless as 
his sureties upon an injunction to a judgment 
obtained against him by Price as ex-eeutor 
of George Brooke. 6. Sundry releases from 
the representatives of Young and Gaines, pro- 
cured since the institution of the suit, and 
most of them of very late date. 7. A copy of 
the settlement of Richard Brooke's adminis- 
ti'ation of William Brooke's estate, made in 
the latter part of the year 1824, showing a 
balance due to the estate. 8. A copy of 
George Brooke's will, which contains this 
clause, "after my just debts are paid, &c." 
Subsequent to which it devises Mantapike 
to Richard Brooke. 9- A copy of Richard 
Brooke's will, which empowers his executors 
to sell his lands and distribute the proceeds 
among his own legatees. 10. A copy of Ma- 
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con's advertisement in tlie newspapers (soon 
after liis contract witli Garnett), offering an 
estate in Hanover for sale, in consequence of 
the pnrcliase of Mantapike, wliicli lie discon- 
tinued upon abandoning the contract Smith, 
who wrote the contract, proved that Garnett, 
on receiving payment of the first instalment, 
was to malce "a full and complete title" to 
the' land, to Macon, who was to give a mort- 
gage on it for the other two instalments. 
That Macon was ignorant of Campball's 
claim; and, when he afterwards mentioned 
the information he had received from Goran 
to Gamett, the latter admitted that he knew 
of Campbell's suit at the time of the sale, 
but had not told Macon of it, because he sup- 
posed it was abandoned, as no process had 
been served upon him. The other witnesses 
proved that Garnett admitted, since the con- 
tract, that he was to make a perfect title, and 
obtain a release of Yoimg's mortgage. That 
the seed wheat had been purchased by Ma- 
con of Bagby; but that Garnett had paid for 
It, used it, and kept possession of the land, 
which had fallen very much in value since 
the date of the contract 

Mr. Stanard, for plaintiff. 

The case involves three questions: 1. 
Whether the vendor can make a good title? 
2. Whether he has abandoned the contract, 
or forfeited his right to a specific execution 
of it? 3. Whether the fall in the value of the 
property bars the plaintiff's claim to relief? 

The only objection urged against the first, 
Is Campbell's debt But that claim, whether 
due or not, has no influence. For, if it be 
Bot due, then there is no pretext for resist- 
ance on the part of the defendant: and, if 
it be due, bat the charge left ineffectual 
through the supineness of the creditor,^ it will 
not obstruct a specific performance. 

The last proposition will ba first examined. 
In all cases of general charge, a sale, before 
any suit by the creditors, defeats the charge: 
for it makes the proceeds personalty in the 
hands of the executor, and exonerates the 
laud in those of the purchaser, who may in- 
sist on a conveyance, without regard to the 
creditors. 1. Because he is entitled to the 
property from the moment of the contract; 
for that creates such an interest in the land, 
that the law gives an action for non-convey- 
ance, and equity a bill for specific perform- 
ance. He has, therefore, law and equity both 
on his side; and that constitutes perfect 
right 7 Ves. 274; 11 Yes. 55i. Whereas 
general creditors, who neglect to put the sub- 
ject into the custody of the court, have no 
interest in the land itself, but an equitable 
claim only, depending upon the solvency of 
the personal estate, and which can never be 
rendered effectual until that is discussed. 2. 
Because, in consequence of this doctrine. It 
has become a settled rule, that, if there hi no 
suit depending, the sale can never' be over- 
reached by the charge, unless the purchaser 
be bound to see to the application of the pur- 



chase-money; which is the only test with re- 
spect to the validity of the sale. But the pur- 
chaser is never so boimd, unless there be a 
lien; the objects specified; or the property' 
impounded by a suit Sugd. Vend. 367, 313; 
6 Ves. 654; IMadd. 352. Such are the rules, 
even where the will dU-ects, in terms, that 
the land shall be sold; and the argument is 
a fortiori, where the charge is a mere creature 
of equity raised out of indefinite words, of no 
effect at law, and only commensurate to an 
end, which may be served as well by turning 
the creditors upon the proceeds. Macon's 
right to the estate, then, cannot ba d3Sturb:d, 
as the charge was general, and no steps had 
been taken by Campbell to enforce it For 
the suit in the com*t of appeals hud no effect, 
because the decree was against the executor 
only, and the bill did not seek to charge the 
land. But, if all this wei-e less clear, 'the 
claim of Campbell would be no impediment 
to relief. 1. Because, if the release of Broad- 
neck and Foster's was before the making of 
the obligation, Brooke was deceived, as he 
was not apprized of it; and if it was after- 
wards, as it probably was, that alone was a 
discharge in equity. 2. Because Page was 
substituted in the room of Aylett, without the 
consent of Brooke, who was consequently ab- 
solved, as a different associate was imposed 
upon him. 3. Because Campbell's agent re- 
leased Page's representatives, which dis- 
charged the whole obligation, especially as 
Page had given 1ip part of the indemnity 
property, without consulting Brooke, whose 
secui-ity was thereby lessened. 4. Bscansa 
Campbell did not pm-sue Price, but suffered 
the personal estate to be wasted. 

The result is, that the plaintiff can make 
a good title. Which leads to the inquiry, 
whether he has abandoned the contract, or 
done any thing to forfeit it? Neither has 
happe^ed. He has not abandoned it Be- 
cause the suit was commenced immediately 
after the defendant's offer to relinquish, and 
has been constantly pursued ever since. He 
has not forfeited it Because the plaintiff 
proceeded, without delay, to get up the in- 
cumbi-ances, and has the legal estate now at 
command. 

The third question Is clearly with the com- 
plainant— 1. Because the estate belonged to 
Macon from the time of the contract, and the 
vendor had nothing to do with future contin- 
gencies. 2. Because it is like the annuitant's 
dying before he receives any thing, or an ex- 
orbitant price given for property; neither of 
which, unless there be fraud or surprise, will 
bar specific performances. 1 Brown, Gh. 156; 
3 Brown, Ch. 605; 1 Cox, Ch. 428; 3 Ves. & 
B. 187. It follows, that as the plaintiff can 
convey a good title, there is nothing to pre- 
vent a specific execution of the contract 
Gibson v. Patterson, 1 Atk. 12. 

Mr. Call, for defendant. 

The validity of Campbell's debt is estab- 
lished, both by the decree of the court of ap- 
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peals, and the evidence. By the decree: 1. 
Because the executor represents the person- 
al estate, and is the proper parly to sue and 
he sued respecting it. Co. Litt 209a; 2 
Saund. 137b; Id. 72o. 2. Because, in collat- 
eral charges, judgment against the principal 
is conclusive, vmless fraud be shown, as the 
debtor (who is the executor in the present 
case) is the proper person to contest them. 3 
Term R. 374, 877; 1 Wash. [Va.] 33; Skin. 
586; 1 Bq. Cas. Abr. 315, pi. 2; Finch, Free. 
198. 3. Because there is privity between the 
heir and executor; for the case of Mason v. 
Peter, 1 Munf. 437, proceeded upon an er- 
roneous principle. Co. Litt 282a; 10 Coke, 
93b; 1 Mod. 225; 1 Maule & S. 364; Plowd. 
439. 4. Because it is substantially a judg- 
ment in rem; for whenever the sentence is 
against the proper person to prosecute or 
defend, the right is ascertained, and cannot 
be drawn into question again. 4 Brown, 
Pari. Cas. 718; Cro. Car. 167. By the evi- 
dence: 1. Because the obligation has not 
been weakened by any of the events insist- 
ed on by the plaintiff's counsel: Not by the 
substitution of Page, for that was not only 
nudum pactum, but collateral in terms, and ' 
disturbed nothing. 8 Term B. 168. Not by 
the release to Page's representatives. 1. 
Because there was an express reservation of 
the right to pursue Brooke's estate. 2. Be- 
cause the release of part of the indemnity 
property, by Page, did not injure Brooke; 
for his rights were not affected by it. 3. 
Because neither Aylett nor Page, as between 
them and Brooke, was bound to pay moi-e 
than half of the debt; and, consequently, 
when the representatives of Page paid a 
moiety, the discharge given to them was of 
no prejudice to those of Brooke. 6 Ves. 803; 
1 Marsh. 603. Not by the failure to pursue 
the personal estate of Brooke. 1. Because 
Price could not be proceeded against unto, 
the mortgaged subject had been discussed; 
and he died before the pursuit was over. 2. 
Because, delay in pressing the personal es- 
tate does not discharge the heirs. 1 Anstr. 
112. That the obligation does not bind the 
heirs is unimportant, because the will sub- 
jects the land to payment of the testator's 
debts, and that In question was the debt of 
Aylett and Brooke. For the correspondence 
shows, that their undertaking was to be the 
price of Campbell's release of the mortgaged 
lands. The consequence is, that Macon was 
not bound to complete his purchase. For 
such contracts are always upon the implied 
condition, that the vendor has a good title 
(2 W. Bl. 1078); and Smith's deposition, 
which may be used to rebut the plaintifE's 
equity (1 Cox, Ch. 406; 1 Yes. & B. 527), 
proves that a clear title was part of the actual 
bargain In this case. But the plaintiff can- 
not make a title, 1. Because- the contract 
was not carried into effect before Macon re- 
ceived notice, followed by a suit, that Camp- 
bell claimed satisfaction out of the land, and 
It is. not material, if no conveyance has been 



made, whether the notice and suit be before 
or after the contract; for, in either case, 
any further proceeding with the purchase^ 
amounts to collusion between the executor 
and the purchaser. 2 Vern. 116; l Eq. Cas. 
358, pi. 4; 3 Brown, Pari. Cas. 5; 9 Mod. 418; 
5 Ves. 722. 2. Because Garnett did not act 
under the chai"ge in George Brooke's will, but 
professed to proceed imder that of Eichard, 
which was fraudulent as to the creditors of 
George, and, therefore, the plaintiff could 
neither convey, nor the defendant obtain, a 
sure title under him. 3. Because all the nec- 
essary releases have not been procured, for 
the creditors of William Brooke are inter- 
ested in the mortgage to Young and Gaines, 
as Richard Brooke died indebted to that es- 
tate, and Price's judgment still binds the 
Mantapike land. 4. Because, if it be true, 
as Insisted, that Keith's suit can never be 
tried, from the impossibility of convening the 
parties, that circumstance is an additional 
argument for the defendant, as it keeps the 
title in perpetual suspense. But It is not ti'ue, 
for. whenever the pei'sonalty cannot b3 con- 
veniently discussed, the court will pi*oceed 
forthwith against, the real estate. D'Aranda 
V. Whittingham, Mos. 84." If, however, the 
.title could now be rendered valid, Macon 
would, nevertheless, be released. 1, Because 
there was an improper concealment: for the 
plaintiff did not inform the vendee of Camp- 
bell's suit and Brooke's will, although Smith's 
deposition proves that he had notice of the 
first, and his connexion with the estate must 
Jiave apprized him of the second. Coop. 33$; 
18 Ves. 10. 2.. Because there was not only 
actual inability, at the time, to convey the 
legal estate, but just cause to believe that the 
title would be disputed, and a pm-chas^r is 
never bound to take a litigated title, bscausfe 
it is a species of maintenance, and may in- 
volve him in controversies with third perton-s, 
who ought not to be imnecessarily drawn into 
litigation. Sugd. Vend. 158; 2 Schoalfs &. 
L. 553, 560; 2 Ves. & B. 148; 16 Ves. 274; 1 
Jac. & W. 547; 5 Ves. 187, 647; 14 Ve^. 517. 
3. Because it comes too Jate, for the purchaser 
is not bound to wait an unreasonable time. 
10 Ves. 606; 4 Ves. 689; 5 Ves. 730; 1 East, 
627; 2 Mer. 140. - And the cases which speak 
of ability to convey at the moment of the de- 
cree as sufficient, must have been cases of 
formal obstruction only, for whenever dange.' 
of eviction is to be apprehended, the pur- 
chaser is not boimd to complete, especially in 
this country, where expensive improvements 
win necessarily be contemplated, and where 
the opinion seems to be, that the vendee, upon 
eviction, can only recover his purchase-money 
and Interest, without regard to expsnditm-es. 
[Hepburn V. Auld] 5 Cranch [9 U. S] 276, 
279. 4. Because the conduct of the plaintiff 
amounted to abandonment, for he did not in- 
sist upon performance, but paid Bagby for 
the wheat, kept possession of the estate, de- 
layed do file his bill, and was unusually neg- 
ligent with regard to the service of his writ. 
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All this afforded a presumption that the 
abandonment was acquiesced in, and justi- 
fied Macon in turning his attention to otlier 
objects. 4 Brown, Ch. 331, 471, 497. But, 
in no event ought tlie defendant to pay inter- 
est, for the profits go against it, as Garnett 
was in possession without being able to make 
a good title. 2 Taunt 146. 

Mr. Hay, on the same side. 

The contract must be considered as aban- 
doned by both parties; for Macon expressly 
relinquished, by letter, which ought to have 
been promptly answered, and some decisive 
step taken, by the plaintiff, to show that he 
Insisted on a fulfilment of the agreement. 
But nothing of that sort happened; for no 
deed was tendered, nor any demand made 
of that part of the purchase-money which be- 
came payable in January; and although a 
subpoena was taken out at an early period, 
the bill was not filed for several months aft- 
erwards, nor the writ served for, more than 
twelve; although Garnett, in the mean time, 
had sown and reaped a crop of wheat upon 
the land. Under these circumstances, Macon 
had a right to presume that his abandon- 
ment of the contract was accepted, and to 
give himself no further concern about it. 4 
Brown, Ch. 469; 5 Ves. SIS. It is incumbent 
on the vendor to make a clear title, and to 
be able to do so when he contracts; for the 
purchaser cannot be compelled to take a 
doubtful one, or to wait an unreasonable pe- 
riod for. adjustment of difficulties respecting 
it 2 P. Wms. 201; 5 Ves. 1S9;*16 Ves. 273; 
2 Ves. & B. 149. Under this view of the 
subject, Campbell's claim justified Macon's 
refusal to perform. For it was a well-found- 
ed claim: 1. Because the decree of the 
court of appeals had established it; for the 
case of Mason v. Peter, 1 Munf. 437, is not 
law, as it turned upon the notion of a want 
of privity, which is completely refuted by 
the authorities already cited; and, in the case 
of Mayo v. Bentley [4 Call, 528], the court of 
appeals decided that a judgment, confessed 
by the administrator, was conclusive against 
every body. 2. Because the release of 
Broadneck and Foster's was purchased by 
Aylett and Brooke, with the obligation given 
by them; and, therefore, it does not lie in 
the mouths of their representatives to say, 
that it was not the debt of the obligors, 
against their own covenant founded on a full 
consideration. Nor is that obligation in any 
manner impaired. Surely not by the sub- 
stitution of Page, for that was collateral, 
and could, at most, operate as an additional 
security; but, as it had neither seal nor con- 
sideration, it possibly had no operation at 
all. Nor did the release to Page's representa- 
tives affect the obligation; for the right to 
pursue those of Brooke was reserved; and 
the case Ex parte Gifford, 6 Ves. 805, de- 
cides that an express release to one, upon 
payment of his proportion of the debt, does 
not discharge the rest of the obligors. The 
IOfed.oas — 2 



debt, then, is not only stiU due, but has been 
shown to be the debt of Brooke and Aylett; 
and, therefore, it is expressly, within the 
charge created by the will upon the land. 
But if Campbell's claim had not been so well- 
founded, Macon would still have been at lib- 
erty to resist tie contract 1. Because it had 
been decided, by the court of appeals, that 
the claim was just; and he could not have 
delivered himself from embarrassment by 
paying the money either to the plaintiff, or 
to Campbell; for, as he had received notice 
that the debt would be asserted against the 
land, he would have proceeded at his peril 
to pay to the foi-mer (Sudg. Vend. 530); and, 
if he had paid to the latter, he would have 
run the risk of having to pay it over again, 
tf the contract should be preferred to Camp- 
bell's claim, or that claim should not be es- 
tablished. 2. Because the primary liability 
of the personal estate threatened to protract 
the contest to an immeasurable length, so as 
to keep him in perpetual suspense, and put it 
out of his power either to go to market with 
the property, or to dispose of it among his 
family: a difficulty to which he ought not 
to have been exposed; and, as specific per- 
formance is discretionary with the court, the 
jurisdiction should not be exercised against 
an innocent purchaser, brought into the di- 
lemma through the fault of the vendor; es- 
pecially as Mantapike has greatly depreciat- 
ed, and Macon, who was diverted from his 
efforts to sell the plantation in Hanover, 
which has since fallen in value, must make 
great sacrifices to raise the purchase-money. 
However, it is useless to insist any farther 
upon these points, as the mortgages given by 
Richard Brooke have not been completely 
released, and Price's judgment still binds 
the land. For those incumbrances put it out 
of the power of the plaintiff to make a good 
title, and therefore he is not entitled to relief. 

Mr. Leigh, for plaintiff, said, that, in the re- 
ply, he should insist, 1. That as the obliga- 
tion of Aylett and Brooke did not bind their 
heirs, Campbell's claim, if it were the debt 
of Brooke, would be no objection to a 
specific performance, because the charge in 
the will was indefinite, and. the contract 
made before notice of the debt 2. That 
the release of Broadneck and Foster's by 
Campbell, was subsequent to the obligation, 
and therefore destroyed it, as Aylett and 
■ Brooke were not consulted. 3. That the sub- 
stitution of Page for Aylett released the 
whole obligation, because a court of equity 
would have compelled a general release to 
Aylett and that would have operated as a 
release to Brooke also. Co. Litt 232; Wats. 
Partn. 226; 5 Bac. Abr. 167. 4. That as 
Price's answer to the suit in the court of 
appeals does not deny assets, it admitted 
them, and therefore the failure to pm*sue 
him was culpable negligence, 5. That the 
release to Page's representatives was a com- 
plete discharge to those of Brooke. 
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Mr. Wiekham, for defendant 

The decree of the cotirt of appeals is con- 
dusive; for if it had been in farom* of Price, 
the heirs and devisees of trcorge Brooke 
woTild have been discharged; and the rule 
must be reciprocal. The case of Mason v. 
Beter, 1 Munf. 437, does not resemble this; for 
that "svas a judgment by default; this a full de- 
fence upon the merits by the executor. But 
independent of the decree, the cause is in fa- 
vour of Campbell, For it is of no consequence 
.whether the covenant binds the heirs or not; 
because the will charges the land with the 
payment of all the testator's debts, and not 
those only where the heir and executor are 
both bomid. But as the covenant proves 
that Brooke owed the debt, the case is nec- 
essarily embraced within the terms of the 
devise. The substitution of Page for Aylett, 
did not release Brooke, as xne case cited 
from 8 Term R. 168, shows; for it was a 
mere collateral undertaking, which did no 
injm-y to Brooke, as his situation was not 
altered by it; and he might, if Aylett had 
failed, have even derived benefit from it, as 
Page, in that case, must have assisted to 
pay the debt. This is an answer to all 
that has been said relative to the release to 
Page's representatives; for that was bene- 
ficial to those of Brooke, as it relieved them 
from all responsibility for Aylett's moiety, 
to which extent only was Page boimd, even 
at law, and, therefore, it was but a new 
acknowledgment of their having fulfilled 
his engagement, which, in effect, was no 
more than to pay one half of the debt, and 
his representatives having done so, they 
were discharged, whether an actual release 
was given or not; for, to use Mr. Leigh's 
own argument, a court of equity, as tiiey 
were no farther liable, would have dea*eed 
one to be executed. It is therefore not like 
Go. Litt 232, and the other authorities cited 
by him, because it was not a release of the 
original obligation, but of Page's own under- 
taking, and Aylett was left bound as he was 
before. But the other view wnich has been 
taken of this part of the case by the defend- 
ant's coimsel, is equally dear, for the re- 
lease expressly reserves the nght to proceed 
against Brooke's representatives, who, con- 
sequently, continue liable, according to the 
cases cited from 6 Ves. 805; 1 Marsh. 603. 
There was no delay in pursuing Price; but if 
tliere had. it would not have been material, 
as the responsibility of the devisees arose 
from the charge in the will, and the creditor 
was not botmd to prosecute for their in- 
demnity. Croughton v. Duval, 3 Gall, 69. 
Besides, Campbell was out of the country, 
and his course was impeded by the death of 
parties, and other obstructions. It is of no 
consequence that the personal estate is first 
liable, for it does not appear that it can be 
ascertained whether there be any which can 
be made effectual, and a purcbaser is not to 
be kept in suspense forever. Macon could 
not have, paid the purchase-money witk 



safety, for, after the notice, he was bound to 
see to the application of it Besides, Gar- 
nett's suit created a lis pendens, which was 
followed by those of Campbell and Keitb; 
and the whole together rendered perform- 
ance, to the last degree, perilous. Camp- 
bell's equity is both prior in point of time, 
and derived from the highest source; for 
Gamett's trust is for the representatives of 
Richard Brooke, and not for the creditors of 
George Brooke, to whom the land belonged, 
and who created the charge, that his own 
debts might be paid before his devisees took 
anything. But this upright intention would 
be defeated by the doctrines contended for 
by the plaintiff's counsel. For if Garnett 
had received the money, and paid it over to 
the legatees of Richard Brooke, he would 
not have been liable for it, because he would 
have acted in discharge of the trust com- 
mitted to him, and there was no confidence 
between him and George Brooke. An- 
other view of the subject makes the case 
clear. Richard Brooke mortgaged the land, 
and that put it out of the power of Garnett 
to convey thje legal estate, as he had only 
the equity of redemption. But Campbell's 
prior claim gave him the first right to re- 
deem. This refutes the notion that Macon 
had the best right to call for the legal estate. 
For if Garnett were now to obtain complete 
releases from all the mortgagees, and to con- 
vey to Macon, the prior right of Campbell 
would overreach him. 

The argument that Macon may pay the 
money into com-t, and leave Garnett and the 
creditors of George Brooke to contest the 
right to it is unsound:—!. Because the price 
will not pay Campbell's debt, and, there- 
fore, if the land should rise in value, Keith 
will have a right to insist upon a re-sale, in 
order to obtain the benefit of the rise. 2. 
Because payment into court would only 
bind the parties to this suit and not the 
other creditors of George Brooke who may 
join in Keith's suit -and claim to have the 
land sold again. Surrounded with such dif- 
ficulties, none of which were known to him 
at the time of his purchase, Macon has a 
right to say, "non haec in faedera veni." 
— "My contract was for a clear titie, not for 
one embarrassed with endless disputes." If 
there be a well-grounded apprehension that 
the litigation will be protracted, and the 
property locked up for a long time, the court 
will not compel execution of the conti'act 
because the vendee will not be able to im- 
prove with safety, or go to market with 
the estate. Com*ts, in order to prevent con- 
troversies and loss, will sometimes enjoin 
trustees from proceeding to sell where 
other incumbrances exist The present con- 
tract, therefore, will hardly be enforced, 
if performance would only lead to new 
litigation. The circumstances, in the case 
of Gibson v. Patterson, 1 Atk. 12, do not 
appear; but it is certain that the rule of 
com-ts of equitj', upon questions of this 
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sort, has "undergone a considerable change, 
and that the old cases differ Tvidely from 
the modern, in respect of the period of per- 
formance. The foundation of this kmd of 
bills for specific execution, "where other per- 
sons than the contracting parties are made 
defendants, is simple. It is to remove for- 
mal obstructions, when the title is other- 
wise clear, in order that the purchaser may 
hold the estate -without danger of interrup- 
tion. But that is not the case here, for the 
same embarrassments "will continue after 
the decree as before, the obstructions not 
being formal only, but such as the court it- 
self cannot remove. The vendor should be 
able to sho"W both that his conduct has been 
fair, and that he has been guilty of no 
laches. But Gamett is not in that situa- 
tion, for he has sold an estate subject to 
incumbrances, -without apprizing the pur- 
chaser of "them; and if it -was in his po"wer 
to remove them, he has not used due dili- 
gence to effect it: not even in the prosecution 
-of this suil^ although professedly brought to 
clear the title. Compare the conduct of the 
parties. Gamett -was bound to offer a com- 
plete title, or to disclose the defects; but he 
did neither, for he was not able to convey a 
good title, nor did he apprize the purchaser 
that it was defective; even Young's mort- 
gage was represented as small, and, with re- 
spect to the rest of the incumbrances, for- 
.midable as they are, nothing was said. 
Macon's conduct, on the other hand, has 
been unexceptionable. Confiding in Gar- 
:nett's representation that it was a clear title, 
he paid $4000 of the purchase-money before 
it was demandable, and was preparing to 
fulfil the contract in all other respects, imtil 
he received notice from Govan, that he would 
proceed at his peril, upon which he aban- 
doned the agreement, and gave notice to the 
•defendant, who was not injmred by it, as he 
was thereby enabled, to clear the title If he 
could, and go to market again with a sure 
■ estate. If, however, performance should be 
decreed, interest ought not to be allowed, as 
the title was in controversy, and the plaintiff 
iad possession of the estate. 

Mr. Leigh, in reply. 

Four objections are made to a specific per- 
formance:— 1. That the contract was aban- 
doned by the plaintiff. 2. That there was 
laches in prosecuting the suit and removing 
incumbrances. 3, That -there has baen a 
change of circumstances, in conseciuence of 
a fall in the value of the property. 4. That 
•there are existing incumbrances now upon the 
estate. 

There is not a shadow of reason In support 
of the first, for the suit was brought imme- 
-diately on the receipt of the defendant's no- 
tice; and if no deed was tendered in Jan- 
uary, it was because he had refused to pro- 
rceed, and it was his duty to have prepared 
■one. Sugd. Vend, 182. 

The second objection is eijually as untena- 
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ble, for the suit was constantly going on, and 
there was no delay in getting up the incum- 
brances; but, if there had, it would not have 
been material, for time is not of the essence 
of the contract in any case, unless expressly 
stipulated (Sugd. Vend, 282, 289, 293; [Hep- 
burn V. Auld] 5 Cranch [9 U. S.] 262; [Hep- 
burn V. Dunlop] 1 Wheat [14 U. SJ 179; 14 
Ves. 203), and much less in this, for a clear- 
ing of the title within the limit of the instal- 
ments was all that was looked for upon a 
fair construction of the agreement, compared 
with Smith's deposition. Besides, ability to 
convey at the time of the decree is all that is 
ever required, and more ought not to be -in- 
sisted on here, as the incumbrances were not, 
in fact, known to the plaintiff at the time of 
the contract (Sugd. Vend. 229); and, if there 
was any room for constructive notice, the pm-- 
chaser was as much bound to search for it as 
the vendor (Sugd, Vend. 336). 

With respect to the change of circum- 
stances, and fall in the value of the property, 
nothing favourable to the defence can be 
drawn from that source, for it has long been 
settled, that objections of that kind have no 
weight, any more than the premature d?ath 
of the annuitant, or the inadeauacy in the 
price of the property in the cases cited by 
Mr. Stanard, from 1 Brown, Ch. 156; 3 
Brown, Ch. 605; 1 Cox, Ch, 428; 3 Ves. & 
B. 187. Indeed, inadequacy of price would 
appear to be the stronger objection, bacause 
it might, with some plausibility, be urged as 
a fault in the bargain itself; but the subse- 
quent fall in value is tmconnected with the 
agi'eement, and ought not to affect a bona 
fide transaction. 

The fourth objection is of a three-fold 
character: the mortgages, Price's judgment, 
and Campbell's claim; but none of them are 
sufficient to repel a specific execution of the 
contract, for the mortgages have all been re- 
leased; or if any thing still remains to be 
done, it may now be decreed, as all neces- 
sary parties are before the court, which has 
always been considered as sufficient> because 
the title is assured by the decree, and that 
is the same as if the plaintiff possessed it 
•16 Ves. 380. Price's judgment is as little to 
be regarded, for the prior mortgage of Young 
prevents it from fastening on the" legal estate, 
and it cannot affect the equity of redemption 
as a specific lien. Pow. Mortg. 339, 340, 
613, 620; 3 Bro-^vn, Ch. 480; 1 Ves. Jr. 431; 
1 Cox, Ch, 160. Campbell's claim, therefore, 
is the only pretext left; but that has no in- 
fluence, for it was not a specific lien, but a 
mere charge whidh might or might not be- 
come operative; and therefore, if the pur- 
chase-money had been paid, and a Convey- 
ance taken before notice, it is admitted that 
the vendor could not have been disturbed. 
But the notice in pais makes no difference, 
for in cases of general charge without a lien, 
any other notice than a lis pendens, is imma- 
terial, because the proceeds of the sale are 
assets, and the price of the land is all that 
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the creditors are entitled to. 1 Eq. Cas. Abr. 
358, pi. 2; 1 Anstr. 109; Ainb. 676. The 
force of this is not weakened by the argu- 
ment that the contract is still executory, for 
the equity looks upon things agreed to be 
done as actually performed, and when an 
agreement is entered into for the sale of an 
estate, it considers the purchaser as the true 
owner from the date of the bargain; conse- 
quently the sale in the present case is good 
against the charge, as the purchaser was not 
bound to see to the application of the pur- 
chase-money, and was complete owner of the 
land at the moment of closing the contract, 
as there was no lis pendens at the time. 
Sugd. Vend. 130; 2 P. Wms. 277; 1 Brown, 
Ch. 186; 3 Brown, Oh. 96; 16 Ves. 151; Sugd. 
Vend. 372. Nor is it material that Garnett 
was not a trustee appointed by the will of 
George Brooke, for he had authority to sell, 
and the proceeds of the sale will be as avail- 
able for the a'editors as the land itself would 
have been. 

The eases cited by the defendant's counsel, 
to prove that a purchaser is not bound to 
take a doubtful title, do not conflict with our 
right to a specific execution, for that of Rose 
V, Calland, 5 Ves. 187, was a case where 
there was a pei"petual impropriation of hay 
not disclosed in the contract, but which, ac- 
cording to a doctrine settled in the court of 
exchequer, was attached to the estate. That 
of Stapylton v. Scott, 16 Ves. 272, was a case 
where the executor sold the whole property, 
when the devise was that he should sell the 
testator's own moiety, and his interest only 
in the rest Sloper v. Fish, 2 Ves. & B. 145, 
was a doubtful question whether the deed 
was absolute, or had been delivered as an 
escrow only. Jervoise v. Duke of Northum- 
erland, 1 Jac. & "W. 540, was a ease of un- 
certainty as to the nature of the estate. 
Lowes V. Lush, 14 Ves. 547, was a question 
of great doubt, whether the sale had not 
been anticipated by an act of bankruptcy. 
Cooper V. Denne, 4 Brown, Ch. 80, was a 
case where it was uncertain whether the 
leases had been confirmed, without which 
they were clearly void. Hapland v. Smith, 
1 Brown, Ch. 75, was a case where there wa& 
a doubt whether there was a good tenant to 
the praecipe, and the chancellor was of opin- 
ion there was not Walker v, Smalwood, 
Amb. 676, was the case of a lis pendens, and 
therefore has nothing to do with this case. 
Green v. Lowes, 3 Brown, Ch. 217, was an in- 
junction upon motion before answer, with- 
out any decision upon the merits; and Sugd. 
Vend. 243, is his own inference only, and 
therefore is of no importance. The decree 
of the court of appeals does not conclude the 
plaintiff. Mason v, Peter, 1 Munf. 437, is 
expressly otherwise; and the authority of 
that case is not lessened by Mr. "Wickham's 
argument that as the heir may avail himself 
of a judgment in favour of the executor, he 
is bound by one against him; because that 
turns upon the principle, that the claim is 



entirely destroyed by the judgment The re- 
lease of Broadneck and Foster's discharged 
Aylett and Brooke; for Braxton's letter 
proves that it was subsequent to the obliga- 
tion. But, if that were not so, the substitu- 
tion of Page had that effect as to Brooke 
clearly; for equity would have decreed a re- 
lease to Aylett, which would have dis- 
charged Brooke, as Page would have been 
left bound instead of Aylett, with whom he 
was associated in the obligation. If, howev- 
er, that were doubtful, the release to Page's 
Representatives discharged those of Brooke, 
upon a known principle of the common law. 
<j0. Litt 232, note 1, which is not impugned 
by the case Ex parte Gifford, 6 Ves. 805, and 
Hutton V. Eyre, 1 Marsh. 603; for they were 
cases of composition with insolvents and 
partners, and therefore not like this. Camp- 
bell's representative has lost all pretensions 
against the ceal estate of Brooke, by the fail- 
ure to pursue -the personal effects in the 
hands of Price; for as the latter did not de- 
ny assets in the suit in the court of appeals, 
he admitted them, and therefore, it was the 
duty of Campbell to have made that fund ef- 
fectual. But in any view of the case, the 
personal estate must be first discussed (Sugd. 
Vend, 378); and, if, through the supineness 
of his predecessor, Keith should meet with 
any difficulty in the pursuit of it he must re- 
sort to the securities upon the administra- 
tion bond. Interest is always decreed upon 
the purchase-money, and the purchaser is 
only entitled to credit for the profits actually 
received. 

MARSHALL, Circuit Justice. Richard 
Brooke, by his last will, empowered his ex- 
ecutors to sell his whole estate, and William 
Garnett, the plaintiff, alone proved the will, 
and took the executorship upon himself. On 
the 10th of June, 1818, William Garnett sold 
the estate called Mantapike, to William H. 
Macon, the defendant "for the sum of 
twenty-two dollars per acre, $6000 of -which 
are to be paid on the 1st day of Januai-y 
next, when possession wUl be given, and the 
balance in two equal annual payments from 
that date, which said two last payments are 
to be secured by mortgage on the said land. 
The said William Garnett farther agrees to 
put -the present cornfield land in wheat, tlie 
said William H. Macon furnishing the seed. 
And it is farther agreed, that the said Wil- 
liam H. Macon is to have power to make this 
agreement valid in one month from the date 
hereof, or to make the same null and of no 
effect by giving due notice to the said Wil- 
liam Garnett to that purport within the time 
aforesaid." 

On the 22d of August William H. Macon 
paid William Garnett $4000 in part of the 
first payment; but having received notice aft- 
erwards, that George Brooke, who devised 
Mantapike to Richard, had by his last will, 
charged his whole estate with the payment 
of his debts; and had in his lifetime, become 
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surety for Carter Braxton in a large sum, to 
Robert Campbell, for which a decree had 
been pronounced in the court of chancery 
against Carter Braxton, Robert Price, exec- 
utor of George Brooke, and against the rep- 
resentatives of Robert Page, Tvho was also 
surety for Carter Braxton, which decree was 
affirmed in the court of appeals in October, 
1799, and remains unsatisfied; and being ad- 
vised by counsel, that he, having notice 
thereof, the estate called Mantapike, would 
be charged with the said debt in his hands, 
he, on the 16th of December, addressed the 
following letter to the plaintiff: "Sir— I am 
informed that Colonel George Brooke, the 
former owner of the Mantapike tract of land, 
became Carter Braxton's security for a large 
debt to Robert Campbell, and by his will, 
charged his lands with the payment of his 
debts; that the debt to Campbell is still due, 
and that the Mantapike lands are liable to 
be sold for the payment thereof. I, there- 
fore, think proper to inform you, that I con- 
sider the contract which I made with you 
for the purchase of the said tract of land, as 
void, and request you to return me the $4- 
000 which I paid you, in part of the purchase- 
money, with interest I am, sir, very re- 
spectfully, "W. H, Macon." On the 26th of 
the same month, William Garnett instituted 
his suit in the court of chancery of the state, 
against William H. Macon, and against the 
representatives of Robert Campbell, praying 
for a specific performance of the contract, 
and insists in his bill, that the estate called 
Mantapike, would not be chargeable with the 
debts of George Brooke, in the hands of a 
purchaser; and insists, also, for several rea- 
sons which are detailed at length, that 
George Brooke was not liable for the debts 
to Campbell, and that his devisees were not 
bound by the decree agatost his executor, 
or estopped from contesting the claim. The 
chancellor was of opinion, that Brooke had 
been released by the conduct of Campbell, 
and that a specific performance of the con- 
tract ought to be decreed, and directed an 
account of the rents and profits of the estate 
received by the plaintiff since the sale; but 
information was received of Campbell's 
death, on which the suit abated as to him, 
and was revived against William Keith, his 
representative, who appeared and petitioned 
that the cause should be removed into this 
court, which was ordered accordingly. 
Keith, as the representative of Campbell, has 
also filed a bill against the representatives, 
heirs, and devisees of George Brooke, pray- 
ing that his debt may be paid; and to this 
bill William H. Macon is made a defendant: 
but this suit is not ready for trial. In May, 
1820, William H. Macon filed his answer, in 
which, he insists that he ought to stand dis- 
charged from his contract, on account of the 
lands being incumbered with Campbell's 
debt, of which he had no notice, and that he 
purchased, "supposing the said Mantapike 
tract of land was free from incumbrances 



and charges of all kinds, except a mortgage 
by Richard Brooke to General Young, which 
was represented as of no great amount, and 
which the complainant was to pay ofC before 
he made a deed for the land to this defend- 
ant but has failed to do so, as this defendant 
understands." He Says, that on examining 
the records, which he did, in consequence of 
receiving notice of Campbell's debt, he found 
the question to be so perplexed and intricate, 
that the controversy would probably not be 
determined during his life, in consequence of 
which he resolved to abandon the contract, 
and addressed a letter to the plaintiff giv- 
ing notice of his resolution. That in conse- 
quence thereof, as he presumes, the com- 
plainant kept possession of the tract of land; 
failed to tender a deed to the defendant for 
it, or to demand the instalment in January, 
1819, and paid for the seed-wheat, which 
Macon had purchased to seed the cornfield, 
according to the written contract; thus ex- 
hibiting every mark of a reciprocal abandon- 
ment of the contract on his part, and he gave 
no indication to the contrary till the institu- 
tion of this suit, several months afterwards.' 

In argument, the first point which has been 
made by the defendant Macon is, that the 
contract was abandoned by both parties. 
It is not pretended that there has been any 
express or formal abandonment on the part 
of the plaintiff. The allegation is, that it is 
to be implied from his conduct To sustain 
this implication, the conduct of the vendor 
ought to be such as to justify a reasonable 
man in believing that he acquiesced in the 
decision of the vendee, to abandon the con- 
tract; it ought to be such as might reasona- 
bly influence the conduct of the vendee, and 
induce him to regulate his own affairs on the 
presumption that it was no longer incumber- 
ed by his contract The attempt of the ven- 
dor to re-sell the estate, or the unequivocal 
exercise of ownership over it, unaccompanied 
with any explanation showing that he still 
considered the contract as binding, might be 
such an act; but there has been no attempt 
to re-sell the estate, nor any unexplained act 
of ownership over it On the contrary, a 
subpoena was taken out within ten days 
after the date of the letter of abandonment, 
and the bill, since filed in consequence of 
this subpoena, claims a specific performance. 
Had the bill been immediately filed, and the 
subpoena executed, this point, it is presum- 
ed, would not have been made; but the bill 
was not filed until June, 1819, and the sub- 
poena was not returned executed until Jan- 
uary, 1820. From these circumstances, the 
counsel for the defendant claim the same 
advantages to their client as if the plaintiff 
had acquiesced silently in his letter of the 
16th of December, 1818, until the service of 
the subpoena informed him that a suit was 
depending. But I do not think that this 
claim can be supported. 

No laches are imputable to the plaintiff. 
His determination to insist on the contract. 
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seems to liaYO teen immediate; and the meas- 
ures talcen by him in pursuance of that de- 
termination, were sufficiently prompt A 
subpoena was Issued on the tenth day after 
the date of Colonel Macon's letter, but there 
was not time to execute it. New process was 
directed, and the law malces it the duty of 
the officers of the coui't, to attend to that 
process. I do not think the delay which 
took place in executing it, can be justly 
imputed to Colonel Garnett^ nor ought any 
forfeiture of right to be the consequence of 
that delay, unless some injury to Colonel 
Macon had resulted from it No injury is 
shown or alleged, nor is it probable that any 
can have arisen. Prom the vicinity of IJie 
two gentlemen to each other, their rank In 
life, the common conversations which grow 
out of such controversies, the interest which 
the pai'ties took in it, and the inquiries they 
would naturally make, it is not reasonable 
to suppose, that while the vendor was in 
fact actively pressing his suit and continu- 
ally issuing new process, the vendee could 
act upon the presumption that he had aban- 
doned his contract But if these circumstan- 
ces, which generally accompany transactions 
of this character, cannot be considered as 
belonging to this cause, the record, I think, 
furnishes satisfactory evidence that Colonel 
Macon was apprized of the determination of 
Colonel Garnett to insist on the specific per- 
formance of the contract Thomas G. Smith 
deposes to a conversation with Colonel Ma- 
con, in which that gentleman said, that 
though the counsel consulted by him had 
been of opinion that Mantapike was botmd 
for Campbell's debt the counsel consulted by 
William Garnett had advised otherwise, and 
that "William Garnett said, he did not think 
himself at liberty, as a representative, to 
cancel the bargain. The deposition of James 
M. Garnett, too, though less explicit bears 
on the same point The very fact, that the 
vendee did not repeat his demand for repay- 
ment of the $4000 he had advanced, shows 
that he did not suppose the vendor had re- 
linquished the contract Since, then, the 
vendor did never in fact relinquish the con- 
tract but took early measures to enforce its 
specific performance; since the delay which 
took place in the service of process did not 
proceed from him, and did not produce any 
real mischief to the vendee, I cannot think 
that the right to enforce a specific perform- 
ance is in any degi-ee afEeeted by that delay. 
It has been also argued, that the vendor 
ought to have done all that was reqviired 
from him by the contract He ought to have 
tendered possession and a conveyance, on 
the 1st of January, 1819. He certainly might 
have done so. But when it is recollected 
that previous to the 1st of January, 1819, he 
had received a letter from the vendee, an- 
nouncing his determination not to receive 
possession or a conveyance, and had himself 
resorted to the laws for that remedy, which 
they afforded for a broken contract, I cannot 



think that the omission, if it may be so 
termed, ought to vary that remedy, so far 
as respects a specific performance, whatever 
might be its influence on other questions 
which would arise in the cause, should the 
contract be carried into execution. 

I come now to consider the validity of the 
objections made by the vendee to a specific 
performance of the contract, supposing it 
not to be abandoned. He complains, that 
the title is incumbered and embarrassed with 
liens, of which he had no knowledge when 
the contract was made, and which would cer- 
tainly have deterred him from making it, had 
they been communicated to him. A court of 
equity compels the specific performance of 
contracts, because it is the intention of the 
parties that they shall be performed. But 
the person who demands it, miist be in a ca- 
pacity to do, substantially, all that he has 
promised, before he can entitle himself to 
the aid of this com-t At what time this 
capacity must exist, whether it must be at 
the date of the contract, at the time it is to 
be executed, or at the time of the decree, 
depends, I think, upon circumstances, which 
may vai*y with every case. There is no sub- 
ject which more requires the exercise of 
a sound discretion. The inquiry in every 
case of the kind must be, whether the ven- 
dor could at the time' have conveyed such 
a title as the vendee had a right to com- 
mand? If he could not then, whether he 
can now? And if he can, whether there has 
been such a change of circumstances, that a 
court of equity ought not to compel the ven- 
dee to receive it? The first and great ob- 
jection to the title, is the lien supposed to 
be imposed on the Mantapike estate, by the 
will of George Brooke, for the payment of 
his debts. In the year 1781, George Brooke 
made his last will in writing, in which he 
devised as follows: "After ray jtist debts 
are paid, I give and dispose of the remainder 
of my estate in the manner following, &e.'*' 
The testator was then seised and possessed 
of Mantapilce, which he devised to his son 
Richard, Richard Brooke entered upon the 
property devised to him, and remained in 
possession of it xmtil his death, which hap- 
pened in the year 1816. By his last will, he 
empowered his executors, or such of them as 
might act, to sell his land. William Garnett, 
the plaintiff, alone qualified as executor to 
the will, and sold the land to the defend- 
ant, William H. Macon, without any intima- 
tion of the existence of Campbell's claim, or 
that George Brooke had charged his land with 
the payment of his debts. He now contends 
that this claim constitutes no obstacle to a 
specific performance of the contract, because: 
—First It was not one of George Brooke's 
just debts, at the date of his will or at the 
time of his death. Second. If it was a just 
debt, it does not charge the estate in the 
hands of William H. Macon. 

First Is the claim now made by Keith, on 
the part of Campbell, for a debt legally due 
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from the estate of George Brooke, deceased? 
As a suit for that claim is now pending, and 
is not yet ready for hearing, any positive 
decision respecting it would, perhaps, be pre- 
mature. It is, however, in the power of the 
court to form opinions on some points of that 
case, subject, indeed, to future revision; be- 
cause the facts on which those points most 
certainly depend, are in the record; and it 
may be proper to do so, because, if the claim 
be obviously unfounded, the course of the 
court would be different from what it ought 
to be, if any strong presumptions exist in its 
favour. The defendants insist that the de- 
cree against the personal representatives of 
George Brooke is conclusive evidence against 
his devisee of the existence of the debt The 
cases cited by counsel, in support of this 
proposition, do not decide the very point. 
Not one of them brings directly into question 
the conclusiveness of a judgment against the 
executor, in a suit against the heir or devi- 
see. They undoubtedly show that the ex- 
ecutor completely represents the testator, as 
the legal owner of his personal property, for 
the payment of his debts in the first instance, 
and is, consequently, the proper person to 
contest the claims of his creditors. Yet 
there are strong reasons for denying the con- 
clusiveness of a judgment against an execu- 
tor In an action against the heir. He is not 
a party to the suit,— cannot controvert the 
testimony, — adduce evidence in opposition to 
the claim, — or appeal from the judgment. In 
case of a deficiency of assets, the executor 
may feel no interest in defending the suit, 
and may not choose to incur the trouble or 
expense attendant on a laborious investiga- 
tion of the claim. It would seem unreason- 
able that the heir, who does not claim under 
the executoi*, should be estopped by a judg- 
ment against him. 

In tlie case against Munford's heirs, in this 
court (Alston v. Munford [Case No. 267]), the 
question was decided against the conclusive- 
ness of such a judgment, and I am not sat- 
isfied that the decision was erroneous. This 
case, however, varies from that, in a mate- 
rial circumstance. In that case, the heir 
was bound by the obligation of his ancestor, 
and was liable to the creditor directly. In 
this case the creditor is bound to proceed 
against the executor, and to exhaust the per- 
sonal estate before the lands become liable to 
his claim. The heir or devisee may, indeed, in 
a court of chancery, be united with the exec- 
utor in the same action, but the decree 
against him would be dependent on the in- 
sufficiency of the personal estate. Since, then, 
the proceeding against the executor is. In 
substance, the foundation of the proceeding 
against the heir or devisee, the argument for 
considering it as prima facie evidence may 
be irresistible, but I cannot consider It as an 
estoppeL The judgment not being against a 
person representing the land, ought, I think, 
on the general principle, which applies to 
giving records in evidence, to be re-examina- 



ble when brought to bear upon the proprie- 
tor of the land. 

It was said, but not pressed, by the coun- 
sel for the plaintiff, that the decree of the 
court of chancery was not even prima facie 
evidence against the representatives of 
George Brooke. I do not concur with him 
in this proposition; but if I did, it would 
not, I think, materially affect this case. The 
decree was against Braxton, as well as 
against the representatives of Brooke and 
Page, and is admitted to be conclusive 
against Braxton and his representatives. 
They .could never be permitted to deny that 
Braxton owed Campbell the money specified 
in tliat decree. The undertaking on which 
the decree was pronounced against Brooke's 
executor, is dated in 1775, and promises, im- 
der seal, to stand security for Braxton to 
Campbell, for the sum then due. This sum 
is fixed by the decree against Braxton, and 
the defence now set up for Brooke does not 
controvert that decree as to Braxton, but in- 
sists on several circumstances which, as 
they contend, discharge Brooke from the lia- 
bility incurred by his undertaking, as Brax- 
ton's surety. The first of these is, the re- 
leas9 of Broadneck, which had been mort- 
gaged for the debt, in 1769, when the bills 
drawn by Braxton and sold to Campbell 
came back protested. William Aylett and 
George Brooke became sureties to Campbell 
for this debt On the 21st day of May, in 
the year 1773, Campbell joined Braxton in a 
conveyance of the mortgaged premises to 
John Shermer, which is recorded in Septem- 
ber, of the same year. On the loth of De- 
cember, 1775, Aylett and Brooke transmit to 
Campbell an instrument in writing, under 
seal, which, after reciting a former under- 
taking as sureties for Braxton, contains these 
words: "We, therefore, in consideration of 
our former agreement do promise and oblige 
ourselves to stand security for the said Brax- 
ton to the said Campbell, his heirs, executors, 
administrators, and assigns, for the sum of 
money now due from the said Braxton to the 
said Campbell." 

It is contended for the plaintiff, that this 
suretyship was probably undertaken in the 
confidence that the mortgaged property was 
amply sufficient to discharge the debt and 
that Campbell, by releasing this property 
without the consent of the sureties, dis- 
charged them. There would be great force 
in this objection, had the release of the mort- 
gaged premises been dated subsequent to the 
engagement made by Aylett and Brooke. 
But that engagement was dated in Decem- 
ber, 1775, and the deed of conveyance by 
Braxton and Campbell to Shermer, was re- 
corded in September, 1773. No evidence ex- 
ists that either the mortgage or its release 
was communicated to Aylett or Brooke, oth- 
er than the presumption arising from the no- 
toriety of such transactions, and from the 
fact that both deeds were recorded. These 
circumstances are precisely as strong to 



GARNETT (Case No. 5,245) 



[10 Fed. Cas. page 24] 



prove a knowledge of the deed to Shermer, 
as of the deed to Campbell, were it even 
proved that the first bond of Aylett and 
Brooke anteceded the deed to Shermer. The 
undertaking made in December, 1775, can- 
not be presumed to have been induced by a 
deed of mortgage which had been released 
more than two years, and although it is ex- 
pressed to be made in consideration of the 
prior undertaking, yet that prior undertak- 
ing would not have been renewed under cir- 
cumstances, which, in the opinion of the par- 
ties themselves, absolved them from it, both 
in law and conscience. The fair inference 
from this renewal is, that the parties, being 
mutual friends, the conveyance to Shermer 
was with the knowledge and assent of all. 

The second objection arises from a fact 
which is considered as an implied release of 
Aylett from his joint obligation with Brooke. 
On that instrument is this endorsement:— 
"Aug. 6th, 1777, I do oblige myself to per- 
form every engagement that Colonel Wil- 
liam Aylett was bound by the within to per- 
form, and to be considered as one of the se- 
curities of Mr. Braxton, in the room of Col- 
onel Aylett Witness my hand, this 6tii day 
of Aug. 1777. Robert Page." It is contend- 
ed, that this endorsement must be consid- 
ered, as made with the consent of Campbell, 
who, from its terms, and from suing the rep- 
resentatives of Brooke and not of Ayletf^ 
must be considered as having agreed to dis- 
charge Aylett The inference is, I think, a 
fair one. The instrument always remained 
in possession of Campbell, who must be pre- 
sumed to have been privy and assenting to 
the endorsement, and who has avowed it by 
his suit It is insisted, that the legal efCect 
of this agreement is to discharge Brooke as 
well as Aylett, because the release of one 
joint obligor releases the other. It is ob- 
vious that the release of Brooke was not con- 
templated by the parties. If such be the ef- 
fect of the instrument, an operation is given 
to the words, which they do not naturally 
import, and which the parties could never 
have foreseen or intended. If a positive rule 
of law require such a construction, the court 
must make it; but the construction can be 
justified only by a positive and well-settled 
rule. The common rule of law, and it seems 
also to be the rule of reason, is, that words 
shall subserve the intent; but when the re- 
verse of this rule is to be adopted, and both 
the words and the intent of an agreement 
are to yield to a technical principle, that 
principle ought to be sustained by decisions 
of unquestionable authority, the application 
of which cannot be doubted. The principle 
is, that a covenant never to put a bond in 
suit, is a release, and it is also settled, that 
a release to one of several obligors, is a re- 
lease to his co-obligors. Both these points 
have been frequentiy decided, and the plain- 
tiff is certainly entitied to the benefit of those 
decisions, as far as they apply to his case. 
The principle will be found in any abridge- 



ment,2 or general treatise on the subject, with 
a reference to the cases which establish it 
In no one of them does the obligation con- 
tain any other j^arty than him with whom the 
covenant is made. In all of them, the cove- 
nant, if broken, gives a right of action to the 
parties bound in the obligation, and the 
measure of their damages is given by the re- 
covery of the obligee in his suit against 
them. If A. is bound to B. in an obligation, 
and they enter into a covenant, stipulating 
that it shall never be put in suit, notwith- 
standing which, B. puts it in suit, this breach 
of covenant gives A. an action against B., in 
which he must recover in damages, precisely 
the sum 'to which the judgment obtained by 
B. may amount To avoid circuity of action, 
this covenant may be pleaded as a release. 
Thus far the cases go, and if there be one 
which goes farther, I have not found it To 
bring himself within their letter, Brooke 
ought to show a covenant, in which Campbell 
stipulates with Aylett and himself, never to 
put their bond in suit To bring himself 
within their spirit, he ought to show some 
agreement giving him an action against 
Campbell, in which his right would be com- 
mensurate with any judgment Campbell 
might obtain against him. In such a case, 
and in such a case only, would the principle 
of the decisions relied on apply; because, in 
such a case only, the sole effect of leaving the 
instrument to operate according to its lan- 
guage, would be to produce circuity of ac- 
tion. In such a case, too, the parties can 
have no other intention than to defeat the 
obligation. It is the sole object and effect 
of their covenant To construe such an in- 
strument, then, as a release, is to ^ve it the 
effect intended by the parties. I think the 
proposition may be stated, without fear of its 
being disproved by the books, that a cove- 
nant containing no words of release, has 
never been consti-ued as a release, unless it 
gave to the party claiming that construction, 
a right of action, .which would precisely 
countervail that to which he was liable; and 
unless, also, it was the intention of the par- 
ties that the last instrument should defeat 
the first 

This general view of the precedents on 
which the plaintiff relies, would be sufficient 
to satisfy my mind that they do not apply 
to the case under consideration, had not the 
contrary opinion been urged at bar, with all 
the earnestness of conviction, and been sup- 
ported by an authority, given on the case 
itself, which is entitied to the utmost re- 
spect I shall, therefore, look farther into 
the question, and examine some cases and 
principles, which are adverse to the con* 
sti'uction claimed by the plaintiff's counsel. 
Lacy V. Kynaston, 2 Salk. 575, 12 Mod. 551, 
and 1 Ijd.' Raym. 6S8, was in substance, this; 
— ^Articles were entered into by the membera 
of a company of comedians, binding them- 



2 See 5 Bac. Abr. tit "Release," A 2, p. 
683, Ed. GwiL 
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selves to pay £100 to the representative of 
the plaintifE's intestate, who was a member 
of the company, within three months after 
iiis death, should he continue to act during 
his life. The action was brought against 
Kynaston, who was also a member of the 
company, and the declaration avers, that 
plaintifiE's intestate did conllnue to act dur- . 
Ing his life. The defendant pleads in bar, 
articles subsequently entered into by the 
same parties, including the plaintiff's intes- 
tate, stipulating jointly and severally, that 
if the defendant Kynaston, should give no- 
tice of his intent to give over acting in said 
companies, he should be free and discharged 
of and from all debts, &c., entered into by 
him, on account of the company, and that 
the plaintiff's intestate, and the rest should 
save harmless and indemnify the defendant 
from all such debts, &c., or any matter or 
thing relating to the company. To this plea 
the plaintiif demurred, and the only question 
was, whether the articles amounted in law 
to a defeasance or release, or were to be con- 
strued only as a covenant. The court was 
of opinion that it was only a covenant, for 
several reasons, which are assigned in the 
opinion. In discussing the question, the 
vprinciple, that a perpetual covenant amounts 
to a release, was particularly considered, and 
the reason given for construing such a cov- 
■enant as a release, is to avoid circuity of ac- 
tion— "Because," says the court, "there, one 
should precisely recover the same damages 
that he had suffered by the others suing the 
bond. A. is bound to B., and B. covenants 
never to put the bond in suit against A.; if, 
-after, B. will sue A. upon the bond, he may 
plead the covenant, by way of release. But 
if A. and B. be jointly and severally bound 
to 0. in a sum certain, and 0. covenants with 
A. not to sue him, that shall not be a re- 
lease, but a covenant only; because he cov- 
enants only not to sue A., but does not cov- 
enant not to sue B., for the covenant is not a 
release in its nature, but only by construc- 
tion, to avoid circuity of action; for when he 
■covenants not to sue one, he still has a rem- 
edy, and then it shall be construed as a cov- 
enant, and no more." The same point was 
determined in Dean v, Newhall, 8 Term B. 
168, in which the authorities were reviewed 
-at length, and a distinction of great impor- 
tance taken, between an actual and a con- 
structive release. 

It has been insisted by the plaintiff's coim- 
sel, that these cases do not apply, because 
they relate to obligations which were joint 
and sevei'al, whereas the obligation of Aylett 
-and Brooke was joint. This objection merits 
consideration. It is admitted to be law, that 
a release to one of several obligors, whether 
they be bound jointly, or jointly and sev- 
erally, discharges the others, and may be 
pleaded in bar by all. 2 Saund. 48, note; 
2 Salk. 574; 12 Mod. 550. That the obliga- 
tion is joint, or joint and several, then, can 
make no difference, if there be an actual re- 



lease. The difference, if there be any, con- 
sists in the construction of the instrament 
The same words, it may be contended, would 
amoimt to a release of a joint obligation, 
which would not release one which was joint 
and several. Has this ever been so determin- 
ed? I can only say, if it has, I have not found 
the case. In the absence of authorily, the 
proposition must rest upon its reasonableness, 
and on analogy. The reason assigned by tlie 
plaintiff in support of this distinction, is that 
which is given by the com;t in Lacy v. Kyn- 
aston. In case of an obligation which is 
several as well as joint, the plaintiff may 
still sue the obligor, to whom the covenant 
does not apply, without violating his engage- 
ment, or subjecting himself to a suit; where- 
as, if the obligation be joint only, both obli- 
gors must be joined in the action. There is 
certainly much in this argument which de- 
serves consideration. Without admitting its 
conclusiveness, which I am far from doing, 
it is necessary, as an indispensable prelim- 
inary to its application to the cause at bar, 
to show that the endorsement on the bond 
of Aylett and Brooke, amounts to an agree- 
ment on the part of Campbell not to sue 
Aylett^ on which agreement Aylett might re- 
cover damages equivalent to those he had 
sustained by the suit. I do not think this 
is shown. Aylett is no party to the endorse- 
ment, and it is only upon the intention that 
Campbell can be considered as, coming under 
any stipulation to him. What, then, was his 
intention? Certainly not to discharge the 
obligation. The endorsement supposes the 
obligation to remain in full force, and is re- 
ceived in the confidence that it does remain 
in force. It may well be doubted, whether 
a destruction of the obligation would not 
also destroy the endorsement; for Page agrees 
only to stand in the place of Aylett in the 
obligation, and if that be annulled, it is by 
no means clear that Page is boimd to any 
thing. Were this even otherwise, it is very 
certain that Page would be placed in a 
situation entirely different from what he in- 
tended. If the endorsement is to be con- 
sidered as a substantive agreement, refer- 
ring to the obligation, for the sole purpose 
of ascertaining the sima for which he was 
bound, and remaining in force after the de- 
struction of that obligation, then Page would 
be liable to Campbell for the whole debt, 
without retaining that recourse against 
Brooke for a moiety of it, which Aylett cer- 
tainly possessed. He would not then stand 
in the room of Colonel Aylett, as the en- 
dorsement imports, but in the room of both 
Aylett and Brooke, which the endorsement 
does not import To construe Campbell's as- 
sent to this endorsement, then, as an agree- 
ment not to sue Aylett, if the effect of that 
agi'eement would be to destroy the obliga- 
tion, would be to defeat the plain intention 
of the parties, and effect an object they de- 
signed to guard against. This is not to be 
tolerated, if the act can be otherwise con- 



GARNETT (Case Ko. 5,245) 



strued. I can perceive no difficulty in doing 
so. The intention of tlie endorsement being, 
to see^^?e Colonel Aylett against the claim 
of William Campbell, and to transfer his 
liability to Sir. Page, leaving Mr. Brooke still 
bound, the endorsement must be so con- 
strued as to give full effect to the whole 
of this intention, so far as its words will 
justify. Now, if by supposing an agreement 
on the part of Campbell not to sue Aylett, 
we plainly defeat the intention of the parties, 
and probably annul the instrument itself, we 
ought not to suppose such an agreement, but 
some other more congenial to their views. 
Their object would be effected by joining 
Aylett in the suit on the obligation, and 
either not proceeding to judgment against 
him, or not using the judgment when ob- 
tained. If it were true, that the suit could 
never be brought against Brooke without 
joining Aylett in the writ, it would be much 
more rational to suppose that an agreement 
for his security, omitting to describe the 
mode by which it was to be effected, was to 
be carried into execution by means consist- 
ent with othOT objects plainly intended by 
the parties, than by means which must de- 
feat those objects. 

The respect which the law in all such 
cases pays to the intention with which an 
instrument is executed, may receive some il- 
lustration from the difference between the 
construction of a perpetual and of a tem- 
porary covenant, not to put a bond in suit; 
precisely the same words which, in a per- 
petual covenant, are a bar to an action, can- 
not, if used in a temporary covenant, be 
pleaded to an action brought during the sus- 
pension. Why is this? If the perpetual cov- 
enant can bar the action forever, why may 
not the temporary covenant be pleaded to an 
action brought while the suspension exists? 
The reason of the distinction is found in the 
principle, that a personal action once sus- 
pended, Is gone forever; although, therefore, 
it is the intention of the parties to suspend 
the action, and although this intention .is 
expressed by their words, yet, as the con- 
sequence of giving effect to this intention 
would be to destroy another more important 
object, the validity of an instrument not 
designed to be destroyed, such a covenant 
is not allowed to constitute even a temporary 
bar, but the party injured by its breach, 
must take his remedy by a cross action upon 
it On general principles, then, I should, in 
• the absence of express authority, be led to 
the conclusion that a covenant with one of 
several joint obligors not to sue him, could 
not be pleaded as a release; but the very 
case has, I think, been decided. In Hiitton 
V. Eyre, 1 Marsh. 608, 6 Taunt. 289, 1 E. O. 
L. 385, which was cited by Mr, Call, the 
action was brought for money paid to the 
use of the defendant. The plaintiff and de- 
fendant being partners, entered into a deed 
on the 26th of August, 1809, to dissolve thehr 
partnership on the 1st of January, ISIO, and 
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agreed that neither would in the mean time 
contract any debt on the credit of the fii'm. 
On the 27th of October, 1810, the defendant 
executed an assignment of all his property 
to trustees, for the benefit of his creditors, 
in consideration of which the creditors cov- 
enanted and agreed with the defendant not 
. to sue him on account of any debt due to 
them from him; and that in case they did 
sue him, the deed of assignment should be^ 
a sufficient release and discharge for him. 
The trustees sold the property assigned to 
them, and paid five shillings in the pound 
to the creditors, after which the plaintiff 
paid the residue of certain debts contracted 
by the defendant between the date of the- 
agreement and the time of dissolution, on 
the credit of the firm, for which this suit 
was brought It was contended for the de- 
fendant that the covenant not to sue him 
being perpetual, was a release not only to 
him, but to his partner also, and that the 
payment being volxmtary, gave no cause of 
action. It is observable that this case is 
stronger than that under consideration 
woiild be, did the endorsement made by 
Page, on the bond of Aylett and Brooke, even 
contain a stipulation that no suit should be 
brought against Aylett, because the instru- 
ment provides expressly, that in case suit 
shoiUd be brought the deed of assignment 
should be a sufficient release and discharge. 
In delivering the opinion of the court. Lord 
Chief Justice Gibbs noticed the cases of 
Lacy V. Kynaston and Dean v. Newhall 
[supra]; but observhig the cii*cumstance 
that those cases were on joint and several 
obligations, and were, therefore, not direct 
authority for the case before the com-t be 
added: "We must look at the principle on 
which the rule has been applied, that a 
covenant not to sue shall operate as a re- 
lease. Now, where there is only A. on one 
side, and B. on the other, the intention of 
the covenant by A. not to sue B., must be 
taken to mean a release to B., who is ac- 
cordingly absolutely discharged from the 
debt which A. imdertakes never to put in 
suit against him. The application, there- 
fore, of the principle in that case, not only 
acts in prevention of the chrcuity of action, 
but falls in with the clear intention of the 
parties; but, in a case like the present, it is 
impossible to contend that, by a covenant 
not to sue the defendant, it was the inten- 
tion of the covenantors to release the plain- 
tiff who was able to pay what his partner 
might be deficient in. It would have been an 
easier and a shorter method to have given 
a release than to make this covenant. The 
only reason, therefore, for theii* adopting 
this course, was, that they did not choose to 
execute a release to the defendant, because 
that would also have operated as a release 
to the plaintiff, whereas they considered that 
a bare covenant not to sue the defendant, 
would not extend to his partner; as, there- 
fore, the terms of the covenant do not re- 
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quire such a construction, and as sucli con- 
struction would l}e manifestly against the in- 
tention of the parties, we are decidedly of 
opinion that it ought not to be permitted so 
to operate." I can add nothing to the lan- 
guage of Chief Justice Gibbs, to show far- 
ther the du'ect application of this case to that 
under, the consideration of the court. That 
this was not a joint obligation, but a joint 
assumpsit, constitutes, I think, no difference 
in thei cases. 

In considering a principle of construction, 
which rests entu'ely on a technical and posi- 
tive rule, as defeating a plain intention, it 
niay not be altogether improper to consider 
tHe action of other technical principles on the 
case. It is clear that if this endorsement be 
construed as an agreement between Campbell 
and Page, who is a stranger to the bond, it 
cannot release Brooke the obligor. This is 
expressly stated by the com-t in the case of 
Lacy V. Kynaston; but if it ba considered as 
an agreement between Campbell and Aylett, 
still it is an agreement by parol only, and an 
agreement by parol cannot release an instru- 
ment of writing under seal. This subject is 
discussed in Fowell v, Forrest, 2 Saund. 47n, 
in a note of Mr. Williams. Brooke does not al- 
lege satisfaction of the contract, but a dis- 
charge from it; he does not allege perform- 
ance, but that he is not bound to psrform. 
The instrument which will sustain such a 
defence, must be of equal dignity with that 
which it professes to dissolve. According to 
the best view I can take of the question, I 
cannot consider the. endorsement made by 
Page on the bond of Aylett and Brooke, as 
implying any agreement on the part of 
Campbell, which could be used by Brooke, in 
law or equity, as a release. 

The next objection to Campbell's claim is, 
that the estate of Robert Page, ought to be 
exhausted, before recourse is had to Brooke; 
because, in June, 1792, Braxton mortgaged 
sundry slaves to Page and White, to indemni- 
fy Page, on account of this sm-etyship, and 
White, for suretyships entered into by him. 
Braxton was afterwards taken in execution 
at the suit of Richard Adanas, upon which 
Page and White agreed that a sufficient por- 
tion of the mortgaged property, should be 
sold to discharge the execution. It is con- 
tended on the part of Brooke, that he haa an 
equal interest with Page in this mortgage, 
that it was the duty of Page to see to its ap- 
plication to the discharge of the debt, for 
which they were both bound, and that he is 
liable, first, for his negligence in allowing the 
property to be wasted; and secondly, for hav- 
ing allowed a part of it to be applied to a dif- 
ferent object. As Campbell was not party 
or privy to this transaction, it can give 
Brooke no claim on Campbell, were it even 
admitted to give him an equity against Page. 
It is imdoubtedly the coui'se of the court, to 
decree in the first instance against the party 
who is ultimately responsible; but this is 
only done, where the parties are before the 



court at the time of the decree, and their sev- 
eral liabilities, are clearly ascertained. It 
would be alike unprecedented and tmreasona- 
ble, to anticipate, in this action, the liability 
of Page to Brooke, for a transaction not be- 
fore the com-t, and to compel Campbell .to re- 
sort to that liability, and to forego his direct 
claim on his immediate debtor, and that with- 
out any proof of the competency of Page's- 
estate, to satisfy the unascertained equity of 
Brooke. The unreasonableness of such a pre- 
tension seems so obvious, that I presume it is 
brought forward only on account of its con- 
nexion with a subsequent transaction be- 
tween Page and Campbell. On the 6th of 
June, 1821, articles of agreement were en- 
tered into between the representatives of 
Page, and the attorney in fact, of Campbell» 
in which Campbell agrees in consideration of 
one moiety of the whole debt paid by Page's 
representatives, not to proceed against them 
for satisfaction of any part of the decree 
which might be obtained against the repre- 
sentatives of Page and Brooke; but this 
agreement is to be without prejudice to his 
right to pursue the other defendants till the 
other moiety of the debt should be satisfied: 
"and the said Campbell farther covenants, 
that the representatives of Page, shall never 
be made to contribute anything to the estate 
of George Brooke, on account of any payment 
the said Brooke's estate may be decreed to 
make to the said Campbell." This agree- 
ment, not to levy the decx-ee, which might be 
obtained against the representatives of 
Brooke and Page, upon the estate of Page» 
which had already paid one moiety of the 
whole debt, is in terms, which ex(ilude the 
idea of being technically a release of the ac- 
tion, for that is to proceed, as if the agree- 
ment had not been made. The representa- 
tives of Brooke, can avail themselves of it so 
far only, as it raises an equity in their fa- 
vour, against Gampbell. What is this equity? 
It cannot be contended, that receiving one 
moiety of the debt from Page, is an injury to 
Brooke. Ex parte GifPord, 6 Ves. 805. Nor 
can he be injured by the agreement not to 
levy Brooke's moiety, in any possible state of 
things, on Page. The liability of Brooke can- 
not be increased, nor his burden augmented 
by this transaction. It may be diminished, 
because his possible liability for more than a 
moiety of the debt, is removed. Can the cov- 
enant, that the" representatives of Page shall 
never be made to contribute anything to the 
estate of George Brooke, on account of any 
payment the said Brooke's estate may be de- 
creed to make to the said Campbell, give 
Brooke an equity against Campbell? To sus- 
tain this, it will be necessary to prove, that 
the estate of Brooke has an equity against 
that of Page, and that it is deprived of that 
equity by this agreement. The amount of 
this injury is, the precise extent of Brooke's 
claim on Campbell. Brooke's equity against 
Page, is f oimded on the agreement that a part 
of the propa'ty mox-tgaged to White and 
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Page, might be applied in payment of the 
debt due from Braxton to Adams, and on the 
failure of Page to apply the mortgaged proj)- 
erty to Campbell's debt This mortgage was 
obtained for the benefit of Page and White, 
in proportion to their respective responsibili- 
ties, and it -will not, I presume, be denied, 
that they are to be completely exonerated, 
before any equitable daim on the fund can 
accrue to Brooke. How far Mr. White may 
have been relieved does not appear, nor is it 
shown that one cent arising from this prop- 
erty has ever been applied to the use of Sir. 
Page. Admitting him to be responssible for 
the sum paid to Adams, his responsibility can 
be only for the excess of that sum over the 
debts the mortgage was intended to seem-e, 
and Brooke ought to show that excess. Its 
existence is not and cannot be pretended. 

As little foundation is there for the claim 
growing out of the alleged negligence of Page. 
It will scarcely be pretended, that one of two 
sureties who obtains an indemnity for him- 
self, becomes thereby resnonsible to the 
other for that other's moiety of the debt, 
however insufficient the thing given as an 
indemnity may be, even to secure himself. 
If this cannot be pretended, it will cei-tainly 
be required from the person who claims the 
residue, to show that there was a residue, 
and that it has been lost to him by the fault 
■of the party whose responsibility he alleges. 
His difficulties woxild not, even then, be over- 
come. The inquiry would still be, why did 
he not himself proceed to assert his equity, 
by calling on the mort^gee and mortgagor 
to apply the fund to its proper object, and 
thereby relieve him to the extent of his 
right But I enter not into this inquiry, be- 
cause the subject is not, and probably never 
will be, before the court It is enough to say, 
that this equity cannot be assumed in this 
suit to the discharge of Brooke's debt to 
Campbell. I will barely add, to prevent my 
being understood as deciding anything which 
might affect a point, not strictly before the 
court, that I do not mean to indicate any 
opinion whether the contract between Camp- 
bell and Page could or could not influence 
any claim of Brooke on Page, growing out 
of the conduct of Page respecting the mort- 
gage of 1792. In deciding on the right of 
the plaintiff to demand a specific perform- 
ance of his contract with Macon, that ques- 
tion must be considered as remaining open. 

An additional objection to Campbell's 
claim on the Mantapike estate, is derived 
from the length of time which has elapsed 
since the decree by which his debt was es- 
tablished. The decree of affirmance was 
entered on the 3d of March, 1800, in the 
court of chancery; and on the 29th of Sep- 
tember, in the same year, all attempts to find 
the mortgaged property having failed, exe- 
cutions were directed by the court to issue 
against the estate of Brooke and Page re- 
spectively, in the hands of their respective 
representatives, who, on the 18th of March, 



1801, were ordered to settle their several 
accounts of administration before a commis- 
sioner of the court From that time till 
the 27th of October, 1820, when the supple- 
mental bill was filed, no step whatever has 
been taken against Brooke's estate. By this 
gross negligence, the plaintiff alleges, that 
his testator has been greatly injured, if 
Campbell be now permittea to charge his 
debt upon Mantapike. There Is undoubt- 
edly great weight in this objection; but the 
extent of its influence on Campbell's claim, 
depends on circumstances, the testimony con- 
cerning which, is not to be found in the 
record befone'the court It will form a very 
material part of the case, in which Keith is 
plaintiff. That case being not ripe for a 
hearing, the claim of Campbell upon Man- 
tapike, even while it remained in the hands 
of the devisee, must, for the present, b4 
considered as tmcertain. Pi'evious to any 
discussion of the effect of such a claim on 
this contract, the court will proceed to the 
second point made by the plaintiff in the 
argument which is, that 

Second. If Campbell's is one of George 
Brooke's just debts, and is chargeable on 
his lands, still it cannot charge Mantapike, 
in the hands of William H. Macon. In con- 
sidering this point, I shall assume for the 
present two propositions: 1. Had Keith's 
suit praying a sale of Mantapike for Camp- 
bell's debt been instituted before the contract 
between Garnett and Macon was entered in- 
to, the subsequent sale, made by the executor, 
without the assent of the court or creditor, 
could not have relieved the land from the 
charge created by George Brooke's will. 2. 
Had the conveyance been made, and the 
purchase-money been paid, before notice of 
the claim, the purchaser would not have been 
affected by it It is unquestionably true 
that whatever doubts may exist respecting 
the liability of a purchaser, for the applica- 
tion of the purchase-money, to schedule debts, 
with which lands are charged, he is exempt 
from all liability for its application to debts 
generally. Had the contract, then, been 
fuUy executed before this claim was asserted, 
Mantapike would have been clearly exoner- 
ated from it These propositions are stated, 
for the purpose of clearing the way, to the 
very case before the court; the case of a 
contract for the purchase of land, equitably 
charged with the payment of debts, and 
notice of a debt given to the purchaser be- 
tween the date of the conti-act, and the time 
when it is to be executed. 

In considering this case, the question im- 
mediately occurs, whether there is any dis- 
tinction between a charge on lands, which 
descend to the heir, or pass to a devisee, sub- 
ject to the charge; and a devise to executors 
or other trustees, for the payment of debts. 
In Anon. Mos. 96, and in Nels. 36, this ques- 
tion was answered in the affirmative by the 
court; and it was determined, that where 
lands were charged with debts generally, they 
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remained liable to creditors In the liands of 
a purchaser. This distinction was, however, 
overruled in the case of Elliot v. Merryman, 
Barnard. Ch. 78, 81, 82, in which the master 
of the rolls determined, that in such a ease 
the pui'chaser was not liable for the applica- 
tion of the purchase-money, and said that, 
"otherwise, whenever lands are charged with 
the payment of debts generally, they could 
never be discharged without a suit in chan- 
cery, which would be extremely inconven- 
ient." There were many ch'cumstances in 
the case of Elliot y. Merryman, showing, that 
the creditors acquiesced in the sales, and 
looked to the vendor for their money, which 
might have had great influence on the mind 
of the judge; and, if that case stood alone, 
the question might not be considered as set- 
tled. But it does not stand alone. The prin- 
ciple laid down by the master of the rolls, 
appears to have been followed ever since; 
and in Walker v. Smalwood, Amb. 676, which 
was a charge on land for debts generally, the 
chancellor said, "the court has established It 
as a rule, that where the charge is general, 
the pm'chaser is not bound to see to the ap- 
plication of the purchase-money." This rule 
has been ptnrsued invariably in the English 
com-ts for near a centmy, and may, therefore, 
be considered as weE settled. Although the 
charge creates no legal estate, it manifests 
a clear intent that the person in whose fa- 
vom* it is made, shall receive so much out of 
the land, which a court of equity considers 
as a trust, and converts the owner of the le- 
gal estate into a trustee. The heir or devisee, 
being once considered as a trustee, and the 
charge considered as a ti-ust, public conven- 
ience and uniformity of decision would lead 
to an assimilation of these charges, or im- 
plied trusts, to those which are express; and, 
in general, where no other question arises 
than what relates to the consti-uction of the 
trust, and the respective duties it imposes on 
a vendor and vendee, in a case attended with 
no peculiar circumstances, a court of equity 
perceives no ground of distinction between, 
them. But, If it be admitted as a principle, 
that in a case of direct and culpable, or of 
negligent and constructive collusion between 
the vendor and vendee, by which the ti-ust 
may be defeated, the purchaser may become 
responsible for the application of the pur- 
chase-nw)ney; or, in other words, the land 
may remain charged in his hands; it is pos- 
sible that there may be a difference in the 
testimony required to establish this construct- 
ive collusion, in the one case, and in the 
other. If lands be devised to trustees or ex- 
ecutors, to be sold for the payment of debts, 
the devisee possesses a legal, but not a bane- 
ficial estate in the premises. He can sell for 
the pm-poses of the trust only, and the vendee 
can consider him as acting no otherwise than 
in the execution of a trust, for which he has 
been selected by the owner of the property. 
This confidence being placed in him by the 
person who had the sole right to dispose of 



the property at his will, no other can ques- 
tion the correctness of his proceeding, or can 
be justifiable in suspecting any intention to 
violate the trust. The payment of the pur- 
chase-money, therefore, to the trustee, is an 
act which is the regular consequence of the 
contract, and if that be made fau-ly, the pur- 
chaser has no right to inquire in what man- 
ner the residue of the trust will be executed. 
He has no right to suspect that the person 
who has been selected by the testator for its 
execution, will violate the trust reposed in 
him, and no collusion between him and the 
trustee ought to be implied from equivocal 
acts. The existence of a debt is the very 
circumstance which justifies a sale, and no- 
tice of its existence can never excuse the pur- 
chaser for withholding the payment of the 
purchase-money. But where lands descend 
to the heir, or pass to the devisee, he does not 
necessarily sell, in execution of the trust, but 
for his own pmrposes. The trust is, in a 
great measure, the creatm-e of a court of 
equity, and the hehr, or devisee, is made a 
trustee by the com't When he sells, he is 
not executing a power confided to him for the 
purpose of paying debts, but is parting with 
an interest vested in himself, for his own use, 
which interest Is charged with debts. The 
pui'chaser does not consider the seller as ex- 
ecuting a trust, nor does he so consider him- 
self; but each considers him as acting for 
his own benefit If, in such a case, the 
charge still remains unsatisfied, the pur- 
chaser who has notice of it, may be consid- 
ered as aiding in, and conniving at, a viola- 
tion of the tuiist, under circiunstances which 
would not justify the same conclusion, if the 
trustee professed to act in the execution of 
his trust 

It becomes, therefore, material to inquire, 
what degree of connivance on the part of the 
purchaser. In acts which may defeat the 
trust will leave him responsible to the cred- 
itor. It is scarcely necessary to say, that 
positive fraud or direct collusion, for the pur- 
pose of defeating the trust livill charge the 
purchaser. It is imnecessary to vage this 
proposition, because the principle is, I be- 
lieve conceded by all, and because, too, the 
transaction before the court has no taint of 
that description; its moral fau-ness is not 
questioned, and the sole inquiry is, whether 
the purchaser by proceeding with the con- 
tract and paying the purchase-money, would 
have exposed himself to the hazard of such 
a constructive collusion, as to leave him sub- 
ject to the claim of the creditor. In piu;su- 
ing this inquiry, it is proper to recollect, that 
Mantapike was devised by Gteorge Brooke, to 
his son Richard, charged with the payment 
of his debts. This devise gave Bichard an 
absolute estate at la,w, subject to an equity, 
which could be asserted only In a court of 
chancery. Richard Brooke would be consid- 
ered, in this court as a trustee for the cred- 
itors of his father, and had they applied to a 
com't of equity, a sale of the property would. 
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If necessary, have been decreed. Richard 
survived his father upwards of thirty years, 
during" which time no claim was asserted on 
Mantapike, and in his last will, devised his 
estate to be sold, and the money divided 
among his children. One clause is supposed 
to charge his real as well as personal estate 
with his debts. Although a eomrt of equity 
will consider the trust with which Mantapike 
was chargeable in the hands of Richard, as 
passing with his land to his devisee, yet the 
devisee might naturally consider himself as 
acting imder the express trust contained in 
the will of his immediate testator. The piu:- 
pose of his sale would bs, to comply with the 
will of Richard, and any presumption, that he 
might possibly hold himself bound to pay 
the debts of George, is prevented, so far as 
respects Campbell's claim, by the fact, that 
he denied all liability for that claim. If the 
purchaser should, after receiving notice of 
that claim, proceed to pay the purchase- 
money to the seller, who contested its valid- 
ity, and did not hold himself responsible for 
it, the question arises, whether payment un- 
der such circumstances might not be cousid- 
«red, in a court of equity, as so far implicat- 
ing the purchaser in an act tending to defeat 
the trust, as to charge him in the event of a 
failure on the part of the ti'ustee, with the 
amount of the debt, so far as the purchase- 
money was liable for it "With full notice of 
the claim, he pays the money to a person who 
receives it not for the avowed purpose of ap- 
plying it to the objects of the trust, but of 
applying it to distinct trusts created b,' the 
will of which he is executor. This state of 
things presents a case entitled to very seri- 
ous consideration. 

It is an old rule, that all persons acquiring 
property bound by a trust with notice, shall 
be considered as trustees. The ancient cases 
on this point are collected in Equity Cases 
Abridged, under the title "Notice," and the 
modern decisions maintain the principle; the 
purchaser is subject to all the consequences 
of notice, if he receives it before payment of 
the purchase-money. In one case, Wigg v. 
"Wigg, 1 Atk. 382, 384, this rule has been car- 
ried so far as to affect the purchaser who 
had paid his purchase-money, but had not 
received his conveyance. Whatever may be 
thought of the rule as applying generally to 
eases of this description, it has, I believe, 
never been doubted, that notice after the 
contract and before the payment of the pur- 
chase-money, made the purchaser a trustee. 
That the charge created by the clause in 
George Brooke's will, which subjects his 
lands to the payment of his debts, is a trust 
in the view of a court of equity, is admitted, 
and the purchaser with notice must take the 
land clothed with that trust, unless he can 
bring himself within the principle that he is 
not bound to see to the application of the 
purchase-money. I have certainly no dispo- 
sition to contract this principle within nar- 
rower limits than have been heretofore as- 



signed to it. On the contrary, I am strongly 
inclined to the opinion that, -if the instrument 
by wJiich the trust is created, contains no 
provision contradicting the presumption that 
the person who is to make the sale is also 
to execute the trust throughout, it will be 
found difficult to maintain the dicta which 
are scattered thick through the books, de- 
claring the purchaser bound to see to the ap- 
plication of the purchase-money, in cases of 
scheduled debts, or legacies. The principle, 
however, which supports this opinion must 
be examined, to determine how far it will 
carry us. The person creating the trust has 
confided its execution to the trustee, where 
he has named one, and it is a part of his 
duly to sell the trust property, and generally 
to receive the purchase-money, and dispose 
of it for the purposes of the trust The trust 
could not be executed without a sale, and 
sales would be very much embarrassed, if 
the purchaser, by the mere act of purchase, 
became a trustee. In all cases, therefore, 
where the objects are not so defined as to be 
brought at once to the view of the purchaser, 
it is settled, that he is not affected by them, 
and has only to pay the purchase-money. 
The same rule is established in the case oT a 
charge, where the lands descend, or are de- 
vised, liable to the payment of debts. In 
such case, a court of equity considers the 
heir, or devisee, as a trustee, and exercises 
the same control over him as over a trustee 
named by a testator. In either case, if there 
be nothing to show that the trustee is acting 
in violation of his trust, the purchaser must 
consider him as acting in pursuance of it; 
and as the sale may be a necessary part of 
it, the purchaser has done every thing in- 
cumbent on him when he pays the purchase- 
money, and is, consequently, relieved from 
the necessity of inquiring into the conduct of 
the trustee. 

But trusts, whether express or implied, are 
the peculiar objects of care to courts of eq- 
uity, and are guarded from abuse with great 
vigilance. In the exercise of this vigilance, 
they extend their control, not only over the 
trustees themselves, but over all those who 
have transactions with the trustees. Their 
endeavours to secure the faithful execution 
of trusts would often be defeated, if their 
regulations could not comprehend and bind 
those who contract for the trust property. 
To prevent the abuse of trust by the trustee, 
it is necessary to annul his acts, so far as 
they constitute an abuse; or in other words, 
to consider the property in the hands of a 
purchaser who lias aided in the abuse, as 
still charged with the trust. In affirmance 
of this principle, the master of the rolls said, 
in a late case (Balfour v. Welland, 16 Ves. 
156): "Where the act is a breach of duty in 
the trustee, it is very fit that those who deal 
with him should be affected by an act tend- 
ing to defeat the trust, of which they have 
notice." Plain as this principle is, and strict- 
ly conformable as it is to the general doc- 
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trines of a court of equity, there is some difli- 
culty in applying it to particular cases. It 
is not easy to mark the precise act which 
constitutes such a breach of duty in the trus- 
tee as will affect the purchaser. If William 
Garnett he considered, in this court, as a 
trustee for the execution of George Brooke's 
will by tlie sale of Mantapilie, it would de- 
feat the trust to sell that estate for the uses 
described in Richard Brooke's will, unless 
the debts of George Brooke are to be consid- 
ered as the debts of Richard Brooke, pro- 
vided for by that clause in his will which 
respects his own debts:— And if William Gar- 
nett sold, with the avowed purpose of ex- 
-cluding the debts of George Brooke, or if 
he should proceed to distribute the money ac- 
cording to the will of Richard Brooke, dis- 
regarding the claims of George Brooke's 
creditors, if there be any, the trust, so far as 
respected those claims, would be defeated, 
and a purchaser intending to aid in thus de- 
feating the trust, could not be perfectly se- 
cure. But if William Gamett sold, with the 
intention of paying George Brooke's credit- 
ors first, and then of distributing the residue 
of the money according to the will of Rich- 
ard Brooke, the act of sale would be no 
breach of trust, since a sale would be neces- 
sary for its performance. A purchaser, 
therefore, of the Mantapike estate might be 
placed in some peril. After receiving notice 
from a creditor of George Brooke, he might 
be considered, if he proceeded wilii the eon- 
ti-act, as taking upon himself a responsibility 
for the subsequent transactions ■ of William 
Garnett, which was no part of his engage- 
ment, and which he did not mean to take. 
I very readily admit, that if a trustee sells 
for the payment of debts generally, he is at 
liberty to contest any particular debt, and no 
notice to the purchaser can involve him in 
the contest. But, in such case, the trustee 
Js in the fair execution of his trust, and reg- 
ular performance of his duty; and the pur- 
chaser, having no right to intrude himself in- 
to the trust, cannot be made responsible for 
its execution. But if the trustee, not pro- 
fessing to sell under the trust, holds himself 
absolved from it, and this is made known to 
the purchaser, the question, whether by com- 
pleting the purchase, he assists in defeating 
the trust, anji will be held responsible in a 
court of equity, becomes a much more seri- 
ous inquiry. In pursuing it, all the circum- 
stances must be considered, in order to de- 
termine whether they prove satisfactorily 
that the trustee is not acting in pursuance of 
the trust, but under the opinion that it does 
not bind him. 

In this case, William Gamett is tlie im- 
mediate trustee of Richard Brooke, charged 
with the execution of his will, which directs 
the sale of Mantapike for the benefit of his. 
children, and probably for the payment of 
his own debts. Although a court of equity 
will consider the land as charged with any 
debt due from George Brooke, and treat the 



devisee of Richard Brooke as the trustee for 
such creditor, yet the devisee would assui.-ie 
a very great responsibility, were he to imder- 
take to pay this debt without the direction of 
a court If the existence of the debt might 
be presumed, of which great doubts have 
been suggested at the bar, the extent of his 
testator's liability for it is far from being 
certain. The personal estate of George 
Brooke ought to have been exhausted before 
his real estate became chargeable, and the 
proportion of the debt with which Mantapike 
oughts under all circumstances, to be char- 
ged, could not safely be settled by ihe ts- 
eeutor. No counsel could have advised Wil- 
liam Gamett to incur this responsibility. No 
court could censure him for not incmTing it. 
William H. Macon, then, who pm-chased 
without suspicion that any creditor of George 
Brooke remained unsatisfied, had gi'eat rea- 
son for the apprehension that Sir. Gamett, 
not considering himself as a trustee for the 
benefit of such creditor, would apply the 
money to the uses prescribed in the will of 
Richard Brooke. This apprehension could 
not be removed by any inquiry. The bill 
filed by WiUiam Gamett to enforce a specific 
performance, alleges expressly tliat Camp- 
bell's debt was not due from George Brooke, 
and that if it was, Mantapike is not charged 
with it Whether any direct communication 
took place beween the parties on the subject 
is unknown; but as none is stated, none can 
be presumed. The fact, however, is suffi- 
ciently obvious, that any inquiry respecting 
it must have been answered lay the assur- 
ance, that the justice of the claim was de- 
nied. Whether going on to complete the 
conti-act, by paying the pm'chase-money, xm- 
der these circumstances, would be considei'ed 
by a court of equity as such a concrn'renee in 
"an act tending to defeat the ti'ust" as would 
affect the purchaser, is a question of real 
difficulty. Some light may be thrown upon 
it by analogies drawn from the liability of 
the purchaser of leasehold estates. It is 
well settled, that the purchaser of a chattel 
from an executor is not liable for the appli- 
cation of the purchase-money, although such 
chattel be given in trust for a special pm*- 
pose, or be itself a specific legacy. Elliott v. 
Meriyman, Barnard. Oh. 7S, bl; 2 Atk. 42; 
Ewer V. Corbet, 2 P. Wms. 14S; Bm-ting v, 
Stonard, Id. 150. The reason is, that no 
man can exempt his personal estate from the 
payment of his debts, or make any disposi- 
tion of it which shall prevent its passing to 
his executors, to be sold by them if his debts 
require it Consequently, whenever an ex- 
ecutor sells in execution of his ti-ust, the 
purchaser takes the property, freed from any 
charge with which iie testator may have 
bm-dened it by his will. But if the sale be 
a breach of trust, and the pm'chaser have 
notice of the fact, he is affected by it If the 
executor sells to a person who knows that 
there are no debts, or that all the debts are 
paid, and that the sale is not a fair execution 
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of the trust, the purchaser may take the 
property subject to the trust. 2 P. Wras. 
148, 150. So, too, if the executor sells at 
such under yalue as to indicate fraud, or for 
payment of his own. debt Crane v. Drake, 
2 Vern. 616; Scott v. Tyler, 2 Brown, Ch. 
433, 477; Andrew v. Wrigley, 4 Brown, Oh. 
125, 130; Hill V. Simpson, 7 Yes. 152, 
167; Lowther v. Lord Lowther, 13 Yes, 95; 
M'Leod V. Drummond, 17 Yes. 169. These 
cases proceed upon the principle, that the ex- 
ecutor does not sell in pursuance of his trust, 
but in violation of it, and that the purchaser, 
knowing this fact, aids him in its execution 
by making the contract The purchaser is 
not bound to make any inquiry. The gen- 
eral power of the executor to sell protects 
him ia buying; but if he buys with notice 
that the sale is a breach of trust the proper- 
ty remains charged with it I feel much 
difficulty in resisting the application of this 
principle to freehold estates charged with 
the payment of debts. It would seem to me 
as if the inquiry must always be into the 
fact The question must always be— Is the 
sale, taking its object into view, a breach of 
trust? And are the circumstances such as 
to charge a purchaser, having express notice, 
with a participation in the breach? The 
purchaser of a chattel from an executor, 
with notice that no debts are due, or in pay- 
ment of his own debt, seems to me to pre- 
sent the same question. 

Two cases have been cited by the counsel 
for the plaintiff, as bearing very strongly on 
that under consideration of the court The 
first is Walker v. Smalwood, Amb. 676. 
John Smalwood devised his estate to his son 
Thomas, charged with the payment of debts, 
and Thomas afterwards mortgaged the es- 
tate, and then devsed it to his wife, charged 
with the payment of his debts. The bill 
was brought by bond creditors ot John and 
Thomas Smalwood, against the wife and 
mortgagee. Pending the suit, they joined in 
sellhig the land to Yeomans, against whom 
a supplemental bill was filed, to set aside the 
sale; it was set aside upon the principle, that 
the execution of the trust had been taken 
out of the hands of the ti-ustee, and trans- 
ferred to the court The chancellor said: 
"Though a general charge does not make a 
purchaser before the suit see to the applica- 
tion of the money, yet after a suit com- 
menced, I should hold him bound to it; and 
I hold it as a general rule, that an alienation 
pending a suit is void." He also states, that 
actual notice was admitted. The proposi- 
tions stated by Jxtrd Camden in this case, 
have not, I believe, been questioned, but 
those propositions do not reach the point 
now in controversy. A part of the purchase- 
money was applied to the mortgage made 
by Thomas Smalwood, and the case does 
not inform us, that any objection was made 
on this account; but the case does not in-, 
form us either, whether this mortgage was 
made in satisfaction of a private debt, due 



from Thomas, or for money generally, which 
might have been applied to the debts of the 
father, or for a debt actually due by the 
father. Notice was admitted; but of what? 
Probably of the application of the money, 
and of the pendency of the suit; but these 
facts do not imply a breach of trust since 
it is not shown that the mortgage itself, 
which is an alienation pro tanto, was made 
under ch'cumstances which could involve 
the mortgagee in the application of the 
money. This case, then, has no positive ap- 
plication to that at bar. 

The other case is, Hardwick v. Mynd, 1 
Anstr. 109. William Mynd devised consider- 
able estate to his son William ilynd, chai'ged 
with certain legacies to his daughters. He 
also devised other estates to George Mynd 
and John Roberts, in trust for payment of 
debts, and appointed them his executors. 
George Mynd and John Roberts renounced 
the executorship, and conveyed their inter- 
est in the fi-eehold estates to William the 
son, subject to the trusts of the will. Wil- 
liam mortgaged great part of the estate for 
his own debts, and, about eleven years after 
the death of his father, became a bankrupt 
The creditors of the father then filed this 
bill for the satisfaction of their demands, 
and it was admitted, that the most consid- 
erable of the mortgagees took, with notice 
of the situation of the property. Eyre, C. 
B., said (and it is to be presumed the comrt 
concm-red with him): "If the trustees had 
made these mortgages, they would not have 
been disturbed; in fact they are made by 
them, for they have assigned their whole in- 
terest to William Mynd, to act for them in 
the trjist" If the case stopped with this 
opinion, it would be, perhaps, conclusive, 
certainly very strong in favour of the plain- 
tiff. The mortgagees took with notice of 
the misapplication of the pm'chase-money, 
and were yet not held responsible for that 
misapplication. This decision would cer- 
tainly go far in showing that a purchaser, 
knowing that the sale was made, not for the 
purpose of the trust, but of the trustee, 
would yet hold the land discharged from 
the trust; but other points were determined 
which deduct considerably from the appli- 
cation of this opinion to the case at bar, if 
they do not entirely destroy it The court 
held the trustees liable to make good the 
whole deficiency arising from the misappli- 
cation of the fund. This case, then, consider- 
ing the two points which were decided in con- 
nexion with each other, amounts to nothing 
more than this: Where there has been a col- 
lusion between the trustee and purchaser, 
which results in an abuse of the trust,, the 
trustee shall be chargeable in the first in- 
stance; but the case does not decide on the 
ultimate responsibility of the purchaser, 
should the trustee prove insolvent Apply- 
ing it to the case at bar, it would prove, 
that had William H. Macon proceeded, after 
notice, to complete the conti-act and to pay 
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the purcliase-money, and a suit been brought 
by the creditors of George Brooke, William 
Garnett would have been liable in the first 
instance; but does not,. I think, prove that 
"William H. Macon ivould not have been 
liable in the event of the trustee's insolv- 
ency. The coui't professed to found its opin- 
ion on the case of Burt v. Dennet, 2 Brown, 
Ch. 225. Dennet was ti'ustee in a mort- 
gage-deed from Godfrey to Burtenshaw, by 
which an annuity of £30 per annum was 
secm-ed to the plaintiff. Dennet, having 
ti-ansactions with Bm-tenshaw, assigned the 
mortgage to him without the privity of the 
plaintiff, and afterwards assigned his prop- 
erty to trustees for payment of his debts. 
Burtenshaw paid the annuity to the year 
17S4, after which he stopped the payments, 
upon which the plaintiff filed her bill against 
Dennet The chancellor said: "The plain- 
tiff o'ught to have made Bturtenshaw and 
the assignees of Dennefs estate parties, by 
which she might have gotten the mortgage- 
deeds; he then should have decreed Burten- 
shaw to have paid the annuity, and Dennet 
to stand as a security for having broken the 
ti'ust" This case is not supposed to be 
applicable to that at bai-, for the assignee 
of the mortgage was undoubtedly responsi- 
ble for the annuity. It is cited solely be- 
cause It was referred to by the court, as an 
authority for the opinion given in Hardwick 
V. Mynd, and may, therefore, tend to ex- 
plain that opinion. It would countenance 
the idea, that in the case in which it was 
•cited, the court did not suppose that the 
liability of the original ti'ustee discharged 
the assignee. 

Talcing together the two pai-ts of the opin- 
ion given in Hardwick v. Mynd, I cannot 
consider them as showing what would have 
been the decision of the com-t with respect 
to the mortgagees, had the ti-ustees been in- 
solvent The report is very unsatisfactory, 
Inasmuch as it assigns no reason for the de- 
cision, nor does it give the principle on which 
it stands. If the bill was dismissed as to 
the mortgagees, because the receipts of the 
trustees or of their agent, even under the 
eurcumstances of the case, amounted to an 
absolute discharge, it would be an express 
authority for the plaintiff in the case at 
bar. If the bill was dismised, because the 
trustees were liable in consequence of their 
breach of trust and were able to make up 
all deficiencies, It does not affect this case. 
If the com-t meant to say, that if the trustees 
had made these mortgages to secure a debt 
due from themselves, the mortgagees would 
yet have held the property discharged fi-om 
the trust the decision woidd appear to me 
to be in direct opposition to the principle 
settled in the sales of chattels by an exec- 
utor, and to the general principle, that where 
the act Is a breach of duty in the trustee, 
those who deal with him, knowing the fact, 
are affected by it To mortgage the prop- 
erty to secure their own debt, would seem 
IOfed.cas. — 3 
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to me to be a direct and palpable bi*each of , 
duty in the trustees, in which the mortgagee 
must have fully participated; and I cannot 
conceive that the com-t meant to say that 
such a ti'ansaction could be Innocent I 
must therefore suppose, that the decision 
tm-ned upon the fact that the trustee himr 
self, who was before the court was, of him- 
self, unquestionably competent to pay the 
money, and ought to pay it It is true, that 
if the court proceeded on this idea the land 
ought to have been held still responsible; 
but the report is too defective and unsatis- 
factory to warrant any confidence in its 
being full as to this point 

These cases then, though they have a 
strong appai'ent bearing on that undei- con- 
sideration, are too loosely and too carelessly 
reported, to satisfy, the court that they were 
decided on principles which they are cited to 
support I cannot consider them as proving 
that land sold for other objects, in exclusion 
of a debt charged upon it is relieved by the 
sale from that charge, if the pm-chaser pays 
with notice of the Intended misapplication of 
the purchase-money. I repeat then, that it 
is a question of fact Did the circumstan- 
ces, undei- which Mantapike was sold, prove 
that the pm*chase-money was to be diverted 
from the payment of George Brooke's debts ' 
to other objects, with such reasonable cer- 
tainty as to leave it probable, that a pur- 
chaser with notice would be liable for the 
application of the pm-chase-money? or, in 
other words, that the land would, in the 
event of misapplication and the insolvency 
of the trustee, remain charged in his hands? 
These circumstances have already been 
stated. The most prominent are, that Wil- 
liam Garnett was the immediate trustee un- 
der Bichard Brooke's will, though consid- 
ered in a court of equity as being also a trus- 
tee for George Brooke's creditors, whose 
claim was prior to that of Richard Brooke's 
creditors or legatees, but whose claim the 
vendor not only did not, but could not safe- 
ly mean to satisty, unless directed by a 
court of equity so to do. The purchaser had 
certainly reason to believe, that the sale was 
not made with a view to satisfy the charge 
created by George Brooke's will, and that 
the purchase-money, if paid before the insti- 
tution of a suit by Campbell's representa- 
tive, would be applied to the purposes of 
Richard Brooke's wilL If a suit should be 
instituted before the purchase-money be- 
came due. under the contract or before it 
was paid, the whole affair would then be 
transferred to the court of chancery, and he 
would no longer be master of his own con- 
duet In the one event lie would take upon 
himself the hazard of paying, with full no- 
tice of the- charge, money which he had rea- 
son to believe was to be diverted to different' 
objects; In the other, he would be involved 
in a chancery suit the course and duration 
of which he could not anticipate. Do these 
difficulties constitute a valid objection to a. 
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decree lor a specific performance? It can- 
not be doubted that these difficulties, if pre- 
sented to the mind of a prudent man, con- 
templating the purchase of an estate, and de- 
sirous of performing his contract according 
to its terms, might have a serious influence 
on his conduct, and might deter him from 
making the purchase. If informed of them, 
after making the contract, but before its ex- 
ecution by the paying of the purchase-money 
and receiving a conveyance, he would have 
such strong motives for stopping entirely, or 
at least for pausing until tlie impediments 
could be removed, as would, I think, justify 
him for so doing, in the opinion of any rea- 
sonable man. Had this suit come to a hear- 
ing as between tlie vendor and vendee only, 
on the day on which it was instituted, could 
a court of equity have pronounced the objec- 
tions to the title so frivolous, as to decree 
that Macon should take it, without having 
those objections removed? Is the exonera- 
tion of the land from Campbell's debt, by a 
sale to a purchaser, with notice of all the 
circumstances which had come to the knowl- 
edge of Colonel Macon, so perfectly clear, 
that a court of equity ought to decree him 
to take the land and pay the purchase-mon- 
ey, without any security against the future 
demand of Campbell's representative? 

Both on principle and authority, I think it 
very clear, that a specific performance will 
not be decreed on the application of the ven- 
dor, unless his ability to make such a title as 
he has agreed to make be unquestionable. 
Marlow v. Smith, 2 P. Wms. 201; Rose v. 
Calland, 5 Ves. 186, 189; Roake v. Kidd, Id. 
G4T; Stapylton v. Scott, 16 Ves. 272; Sloper 
V. Fish, 2 Yes. & B. 149. And it is equally 
clear that a purchaser under such a contract 
as that between Garnett and Macon, had a 
right to expect that an unincumbered estate 
in fee simple would be conveyed to him. 
Omerod v. Hardman, 5 Yes. 722, 734; Flu- 
reau v. Thornhill, 2 W. Bl. 1078. In a eon- 
tract for the purchase of a fee simple estate, 
if no incumbrance be communicated to the 
purchaser, or be known to him to exist, he 
must suppose himself to purchase an unin- 
cumbered estate, and a court of equity will 
not interpose its extraordinary power of 
compelling a specific execution of the con- 
tract, unless the person demanding it can 
himself do all that it is incumbent on him 
to do. It has been said at the bar, that the 
declarations of the chancellor to this effect, 
have been made in cases where the title it- 
self was doubtful, not where there was a 
money charge upon the estate which would 
not materially afCect the purchaser, and 
which might be paid off by him without any 
material change in his contract, and without 
inconvenience. This allegation is not, I 
think, entirely correct. The objection is not 
entirely confined to cases of doubtful title. 
It applies to incumbrances of every descrip- 
tion, which may, in any manner, embairass 
the purchaser m the full and quiet enjoy- 



ment of his purchase. In Rose v. Calland, 5 
Yes. 189, the property was stated to be free 
of hay tithe, and there was much reason to 
believe that the statement was correct But 
the point being doubtful, the bill of the ven- 
dor, praying a specific performance, was dis- 
missed. There is certainly a difference be- 
tween a defined and admitted charge, to 
which the purchase-money may, by consent, 
be applied when it becomes due, and a con- 
tested charge, which will involve the pur- 
chaser in an intricate and tedious lawsuit of 
uncertain duration. There can, I think, be 
no doubt that Campbell's claim, controverted 
as it necessarily was by Brooke's representa- 
tive, is of this character, and that the contin- 
uance of the charge on the land in the hands 
of a purchaser, with full notice of that 
claim, and of all the circumstances under 
which the sale was made, was too questiona- 
ble to be disregarded as entirely frivolous, if 
alleged in a suit between Garnett and Macon 
only, for a specific performance. If it could 
not be entirely disregarded by a court, Ma- 
con was certainly justifiable in refusing to 
proceed while this cloud hung over the es- 
tate. He was certainly justifiable in refer- 
ring the case to a court. He was justifiable 
in refusing to take the title which could have 
been made in January, 1819. But although 
it was not in the power of Garnett to make 
a perfectly secure titie, previous to a decree 
which wo\ild dispose of Campbell's lien, it is 
undoubtedly now in his power. All the par- 
ties are now before this court, and if a spe- _, 
cific performance should be decreed, the title 
which can be made to Macon will undoubt- 
edly stand clear of Campbell's lien. The 
question, therefore, is, whether the contract 
ought now to be enforced? 

It has been repeatedly declared, both in 
the courts of England and of this country, 
that time is not of the essence of a contract; 
and that a specific performance ought to be 
decreed, if a good title can be made at the 
time of the decree. This principle is sus- 
tained by many decisions, and by the prac- 
tice of the court of chancery in England, to 
refer it to a master, to report whether the 
title be good at the time. But I do not think 
that the English court of chancery has ever 
laid down the broad principle, that time was 
never important, and that an ability to make 
a clear title at the time of the decree, arrest- 
ed all inquiry into the previous state of 
things. On the contrary, if a person sell an 
estate to which he has no title, he cannot, 
though he should afterwards acquire it, en- 
force the contract. There is an implied aver- 
ment in every sale made without explana- 
tion, that the vendor is able to do what he 
contracts to do. If he is not, and the ven- 
dee sustains an injury in consequence of this 
inability, it would seem unreasonable that 
the contract should be enforced; it would bp 
the more unreasonable, if the amount of the 
injury should not be the subject of exact cal- 
culation. It is a general rule, that he who 
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asks the aid of a court of equity must take 
care tliat liis own conduct lias been exactly 
correct. It would be strange if this general 
rule should be totally inapplicable to time, 
in the execution -of a contract. If the day 
be carelessly or accidentally passed over 
without making a conveyance, and no se- 
rious inconvenience result from the omission, 
the objection would be captious, and would 
very properly be discountenanced; but if the 
vendor was unable to clear up the title, until 
such an alteration had taken place in the 
state of things, as materially to affect tne 
parties, time, I think, cannot, in reason, be 
deemed unimportant. It is settled that mere 
inadequacy of price is not a sufficient ground 
for a court of equity to refuse its assistance, 
unless the difEerence between the sum to be 
given and the value of the land, be so enor- 
mous, as to countenance the idea of fraud or 
imposition. Yet, if an unreasonable conti-act 
be not performed according to its letter, eq- 
uity will not interfere. Sugd. Vend. (2d Am. 
Ed.) 190. Between a contract which is un- 
reasonable when made, and one which has 
T)ecome so before it can be executed, if the 
.application be made by the person in fault, 
for the aid of the court against the party 
who has suffered by his inability, no clear 
•distinction is perceived. 

In the case of Gibson v. Patterson, 1 Atk. 
12, Lord Hardwicke, is reported to have paid 
no regard to the negligence of the vendor in 
producing his title-deeds. But this case is 
said, by subsequent judges who have in- 
spected the record, to be misreported; and if 
it were not, it does not appear that there was 
any incumbrance on the estate, or that the 
condition of the parties had been affected 
by the delay. In Morgan v. Shaw, 2 Mer. 
140, the chancellor said: "The inclination of 
my opinion is against the old doctrine, that 
time is in no case of the essence of the con- 
tract;" and in Fordyce v. Ford, 4 Brown, Ch. 
498, the master of the rolls said: "I hope it 
will not be gathered from hence that a man 
is to enter into a contract, and think that he 
is to have his own time to make out his title." 
In Harrington y, Wheeler, 4 Ves. CS'J, and 
liloyd V. CoUett, 4 Brown, Ch. 469, time was 
held material. I think that the present dec- 
trine of the court of chancery of England, is 
■clearly in favomr of the opinion, mat where 
time is really material to the parties, the 
right to a specific performance may depend 
upon it; and I think that the same doctrine 
prevails in the courts of the United States. 
Hepburn v. Auld, 5 Granch [9 tJ. S.] 262, was . 
41 suit for a specific performance, which was 
objected to by the vendee, because six thou- 
sand acres of land, sold by Hepburn and Dtm- 
das, was not held by a title in saveralty, but 
was an undivided interest in a much. larger 
tract, and that the time of executing the con- 
tract was, in that case material. On that 
point the court says (page 276): "It is not 
to be denied that circumstances may render 
:the time material; and the court does not de- 



cide that this case is not of that description. 
But the majority of the court is of opinion, 
that thfe estate is to be considered as an estate 
held in sevei-alty." It was also said, in Tratt 
V. Law, 9 Oranch [13 TJ. S.] 456, 494, that 
time is made material to the specific per- 
formance of a contract, whenever, /from the 
change of circumstances, a specific perform- 
ance, such as would answer the, ends of jus- 
tice between the parties, has become imp:s- 
sible. 

In Brashier v. Gratz, 6 "Wheat D.9 U, SJ 
528, the case was this:— Michael Gratz, resid- 
ing in Philadelphia, sold, in March, 1807, to 
Walter Brashier, residing in Kentucky, a 
tract of land lying in Kentucky, which Gratz 
had pm-chased, and for the title to which, a 
suit was then depending. Brashier gave his 
notes for the purchase-money, and agreed to 
attend to the prosecution of the suit, for 
which service an allowance was made him In 
the price of the land. The land was sold at 
twenty-two dollai's fifty cents by the acre, 
and it was agreed that if any part of the land 
shoiild be lost by the decision of the com-t, 
Gratz should repay eleven dollars twenty-five 
cents for each acre that might be so lost. 
The suits were not pressed to a decision, and 
in 1811, the fees were demanded from Gratz 
and were paid by him. In 1811, Brashier 
came to Philadelphia, and his notes Using 
protested for non-payment, Gratz required 
that they should be paid, or that the conti-acfc 
should be rescinded. Brashier was unwill- 
ing to do either, and the question, whMli.r 
Gi'atz was still bound by it, was left to ar- 
bitei-s, who decided that he was. Brashia* 
became insolvent, and Gratz took the man- 
agement of the suits into his own hands, 
which were decided in his favour in 1813. 
About this time the lands rose suddenly in 
value, on which Brashier tendered payment 
of his notes, and demanded a conveyance of 
the land. Gratz refused, and the bill was 
brought for a specific performance. It was 
dismissed in the circuit com-t, and the plain- 
tiff appealed to the supreme court, where the 
decree was affirmed. 

It wiU be readily admittq0,.that the case of 
Brashier and Gratz was a strong one against 
the plaintiff, much stronger than that now 
before this covit; but the principles laid 
down in its decision, apply to all cases where 
the narty demanding the aid of the com^t, ha^^ 
failed to perform his part of the contract, 
and a change in circumstances, unfavourable 
to the party resisting the demand has taken 
place. The coui-t says (pages 533, 534): "The 
riile, that time is not of the essence of a con- 
tract, has certainly been recognised in com'ts 
of equity; and there can be no doubt that a 
failure on the part of a purchaser or vendor, 
to perform his conti*act on the stipulated day, 
does not, of itself deprive him of his right to 
demand" a specific performance at a subse- 
quent day, when he shall be able to comply 
with his part of the engagement It may be 
in the power of the eomt to direct compen- 
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sation for the breach of contract in point of 
time, and, in such case, the object of the par- 
ties is effectuated by carrying it into execu- 
tion; but the rule is not imiversal. Circum- 
stances may be so changed, that the object 
of the party can be no longer accomplished; 
that he ■n^ho is injm'ed by the failure of the 
other contracting party, cannot be placed in 
the situation in which he would have stood, 
had the contract been performed. Under 
such circumstances, it would be iniquitous to 
decree a specific performance, and a court of 
equity will leave the parties to their remedy 
at law." "If, then, a bill for specific perform- 
ance be brought by a party who is himself in 
fault, the court will consider all the circum- 
stances of the case, and decree according to 
those circumstances." In reviewing the cir- 
cumstances of th^ case, the court says (pages 
539, 540): "Another circumstance which 
ought to have great weight, is the change in 
the value of land; it was purchased at 
twenty-two dollars fifty cents per acre. Mr. 
Brashier failed to comply, and was unable to 
comply with his engagements. More than 
five years after the last payment had become 
due, the land suddenly rises to the price of 
eighty dollars per acre; then he tenders the 
purchase-money, and demands a specific per- 
formance. Had the land fallen in value, be 
could not have paid the purchase-money. 
This total want of reciprocity, gives increased 
influence to the objections to a specific per- 
formance, which are furnished by this great 
alteration in the value of the article." The 
change in the value of the article in the case 
which has been cited, between the time when 
the money ought to have been paid, and the 
time when the money was tendered, was cer- 
tainly enormously great, much greater than 
can take place in ordinary times; but the 
principle does not depend entu-ely on the ex- 
cesslveness of that change. The principle 
undoubtedly is, that a very great change in 
the value of the article constitutes a serious 
objection to a decree for a specific perform- 
ance, when claimed by the party whose fault 
it is, that the contract has not been executed. 
In the case under consideration, a consid- 
erable change has taken place in the value of 
the article, and that change has been pro- 
duced by a general declension in the price of 
lands. It must, therefore, materially affect 
the arrangements to be made by the pur- 
chaser for a compliance with his contract; 
the same property which, if sold in time, 
would probably have enabled him to pay for 
ilantapike, would not, on any reasonable es- 
timate, now enable him to do so. If, then, 
William Garnett was unable to convey a per- 
fectly safe title in January, 1S19, Mr. Macon 
has sustained an injury by the suspension of 
his proceedings, the amount of which admits 



of no certain calculation, and which is prob- 
ably equivalent to the difference in the value 
of ;Mantapike at that time and at this. Al- 
though I am entirely satisfied that there is 
no moral taint in this transaction, that the 
omission to give notice of Campbell's debt 
was not concealment, to which blame, in a 
moral point of view, can be attached; yet a 
court of equity considers the vendor as re- 
sponsible for the title he sells, and as bound 
to inform himself of its defects. The pur- 
chaser, in making a contract, may be excused 
for relying on the assurance of the vendor, 
implied in the transaction itself, that he can. 
perform his agreement. As I think Camp- 
bell's claim was a cloud lowering over the 
title Garnett could convey to a purchaser 
with notice, which justified Macon in refus- 
ing to go on with the contract, which cloud 
cannot be dissipated but by the decree of a 
court of chancery, and as before such a de- 
cree was attainable, the value of the article 
has greatly changed, that circumstance cre- 
ates a strong objection to a specific perform- 
ance. At the same time, it must be per- 
ceived that the vendor, who has committed 
no moral wrong, and who is now able to per- 
form his contract, will sustain all the loss 
arising from the depreciation of the property, 
which he might have sold to another, had 
not Macon purchased. I felt some hesitation, 
between a decree' dismissing the bill, and a 
decree for carrjing the contract into execu- 
tion, considering the vendor, who has re 
tained possession of the property, as entitle.! 
to the profits, and the vendee, who was jus- 
tifiable for not proceeding with his contract, 
as exempt from the payment of interest. But, 
on reflection, I have come to the opinion, that 
as there is no fault in the purchaser, and as 
there was some remissness in the seller in not 
communicating Campbell's claim, that the 
whole disadvantage ought to fall on the ven- 
dor, and that his bill ought to be dismissed. 

The point which has weighed heaviest on 
my mind, and about which I have felt tli > 
greatest difficulty, concerning which I have 
indeed at different times inclined to diffe.-- 
ent opinions, is whether the sale under thi« 
will of Richard Brooke is, under all tlie cir- 
cumstances of the case, to be considered as 
such a breach of trust, as respects the cred- 
itors of George Brooke, as will involve a pur- 
chaser, having notice before the contract of 
sale is carried into execution, in the conse 
quences. I am rather disposed to the opinion 
that it is such a breach of trust At all 
events, I am satisfied that it wears such a 
serious aspect, as to justify a purchaser in- 
refusing to rroceed. 

Decree. Bill dismissed, — each party to bear 
his own costs. 
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Case "No. 5,S45a. 

GARNETT v. MAYO et al.i 

[4 Hughes, 377.] 

District Court, B. D. Virginia. April 30, 1878. 

liiABiLiTT OP Surety— SiGNATU«D to Bokd— Mis- 

REPKESENTATIOSS— EVIDESCE. 

[A surety on a bond resisted its enforcement 
on the ground that he only signed it on the rep- 
resentation that one "W. would join as surety. 
It appeared that defendant had previously re- 
fused to sign without W.'s signature, but that 
he afterwards did sign when the bond was in 
a complete Ftate, without W.'s name in any part 
of it, and without any additional scroll of seal 
for another signature, or room on the paper for 
such. The obligee was not present at the time, 
and no attempt was made to deceive defendant 
into the belisf that W.'s name was on the 
bond. Held, that on these facts a verdict for 
defendant should be set aside and a new trial 
granted,] 

[This was an action at law by Garnett, as 
assignee in banla-uptcy of D. 0. Mayo, 
against said Mayo, as principal, and W. K. 
Watts and Lawrence Lottier, as sureties, 
■upon a bond given imder the circumstances 
stated below. The case was heard on mo- 
tion of plaintifC to set aside a verdict for de- 
fendants.] 

A valuable part of the assets of Mayo, 
the bankrupt, consisted of the expensive mar 
chinery and implements constituting the out- 
fit of a very large factory for the extensive 
manufacture of tobacco in the city of Rich- 
mond. Its value could only be approximate- 
ly realized by selling it as an entirety in the 
factory building in which it was, at the time 
-of the bankruptcy of Mayo. The bankrupt, 
l)y the aid of capitalists, proposed to go on 
with his business as a large tobacco manu- 
facturer, after his banliruptcy; and proposed 
to do so in the same building in which he 
had operated before; and hence it was ob- 
vious that he could afford to give more for 
his former outfit and fixtures than could be 
obtained for them by sale.- At all events, so 
it was, that the court, on due consideration, 
ordered, in the- bankruptcy proceedings, 
among other things, as follows, viz.: That 
when D. C. Mayo has paid into the Plant- 
ers' National Bank to the credit of this 
cause, subject to the order of this court, the 
sum of $1,000 in cash, and deposited in the 
same place, to the same credit, his note for 
the sum of $1,700, payable, etc., and en- 
dorsed, etc., and when he and two respons- 
ible sureties satisfactory to the assignee 
have made, executed and delivered to said 
assignee their bond in the penalty of $12,000', 
to have all the personalty enumerated (the 
said outfit and fixtures) in a scliedule filed 
with his petition, forthcoming, whenever 
the com't shall require him to pay tlie bal- 
ance due by him for said personalty and 
conditioned to pay said purchase money in 
obedience to any order of court requiring 
him so to do, or else to surrender the personal 

1 [Published from certified copy furnished by 
the clerk of the court.] 



property aforesaid for sale by the assignee, 
and in the event it sells for less than the 
said balance due, to make good the deficien- 
cy; and conditioned also to keep said prop- 
erty insm'ed, to pay all taxes due and to 
acci'ue, and not to remove it from its present 
location, and also to pay interests" on said 
balance of $12,000, then the court will ac- 
cept him as the ptirchaser of said personalty, 
and look to him and his sureties as respons- 
ible for the same. Mayo complied with 
these terms, paid the cash, gave the note, 
which was duly met at matm*ity, and gave 
the bond for $12,000 for the balance of the 
pm'Chase money, W. K. Watts and Law- 
rence Lottier being his sureties. After the 
lapse of time the coiurt did fix the amount 
due by Mayo for the purchase at $12,550, 
which he was ordered to pay. On his fail- 
ure to do so, the court ordered a sale of the 
tobacco fixtm'es and outfit, which sale pro- 
duced the sum of $6,347, and left a balance 
due of $6,359, for which Mayo and his 
sureties were held liable. In due coiu:se, this 
balance not being paid by Mayo, this action 
was instituted for it by the assignee against 
Mayo and his two sureties. Watts and Lot- 
tier. It seems that the bond on which the 
suit was brought was not the fii-st sketch of 
one that was presented for signature to W. 
K Watts. When the form of bond first 
drawn was presented to Watts by the as- 
signee, he refused to sign it with Lottier 
alone, but said he would sign it if one Joseph 
P. Winston went upon it. Afterwards, and 
upon some explanations, the bond now sued 
upon, drawn wholly in manuscript and con- 
taining in the opening clause only the names 
of Mayo, Watts and Lottier, and having 
only three scrolls of seals at the end and 
without room at the end for more than three 
names, was presented to him. Watts signed 
it without Winston's name being upon it 
The defense of Watts was, that he was in- 
formed at the time the bond was presented 
to him that it was not a bond for money, 
but merely for the forthcoming and safe 
keeping of property; and that he had signed 
on the condition that Winston also was 
to be on the bond. There were one or two 
mistrials of the ease, by the juries failing 
to agree upon a verdict. There was finally 
a ti'ial at which the jury found for the de- 
fendants. Plaintiff now moves the com't to 
set the verdict aside, and grant a new trial. 

HUGHES, District Judge. The motion is 
to set aside the verdict as eonti-ary to the 
law and evidence, and as defective in form; 
and for a new trial. It is unnecessary to 
consider the technical ground relied upon in 
part by the plaintiff. My action will rest 
upon a reason of substance, to wit, that the 
ver"dict was contrary to the law and the 
evidence of the ease. It was proved that 
Watts, the defendant, had had previous 
ci nvei'sations about the bond, and had de- 
clai'ed more than once that he would not 
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si^n the bond with only Lottier upon it as 
co-surety, but would sign it if Winston 
would go upon it as a co-sui'ety. This 
he said in his testimony, that he had told 
Mayo, the principal in the bond, and had 
also told Alderdice, the obligee. Never- 
theless, * after these positive declarations 
of intention, the bond, which is the sub- 
ject of this suit, was presented to him 
just as it now is, and he signed it. He 
signed it although he had recently told Al- 
derdice that he would not sign without 
AVinston's name upon it He stated to the 
jury before the case was submitted to the 
jury, in words which I took down myself: 
"Alderdice was not present, as I recollect, 
when I signed the bond." Further on in his 
evidence he said again as I took him down: 
*'I know that Sir. Lottier's signature was 
on the bond when I signed it. I don't recol- 
lect whether Alderdice was present when I 
signed the bond or not" If Alderdice, the 
obligee, was not present to misrepresent or 
deceive the defendant "Watts when he signed 
the bond, it is difficult to conceive how in 
law Watts is not liable. There was no evi- 
dence that Alderdice, in his interview with 
Watts previously to Watts' execution of the 
bond, made any other representations than 
that the effect of the bond would be only to 
guarantee that the fixtures would not be re- 
moved from the factory. If, when the bond 
was brought to Watts for his signatin-e. it 
had words to give it effect beyond that, and 
Watts signed it. Watts is bound, and it is 
not competent to prove previous conversa- 
tions to vai'y its.tei'ms. No one but Mayo 
is shown by the evidence to have given 
Watts assurances that Winston would join 
him on the bond. If Watts after, as he 
says, "peremptorily and positively" declar- 
ing to Mayo that he would not go on the 
bond without Winston, afterwards never- 
theless went on the bond, it is difficult to 
imagine that he had not changed his mind; 
and it is more difficult to perceive how 
Mayo's representations or promises to him 
or to Winston could in law release him from 
his obligation under hand and seal to the 
obligee of the bond. The evidence is- clear 
and uncontradicted, that Watts signed the 
bond just as it is; in the day time; in his 
own store; while in the full possession of 
his faculties; after his mind had been ful- 
ly drawn to the consideration whether he 
w^ould sign without Winston or not; Avhile 
free from all extraneous influence over his 
free will and action; when it was obvious 
that Winston's name was not on the bond, 
and when no attempt was made to deceive 
him into the belief that Winston's name was 
on it. That the jm-y had great doubt of 
the tinith of the pretension that Watts had 
signed, on an understanding with Mayo that 
he was to get W^inston's name upon the 
bond, was shown by their asking to re-ex- 
amine Watts after they had been for 



some time in retirement. This pretension is 
negatived also by the fact, that the bond 
in the shape in which it was when Watts 
signed it was not drawn up for AVinston's 
signature. For these and other reasons I 
am so strongly inclined to the opinion that 
the verdict was contrary to both the law and 
the facts of the case, that I will set aside the 
verdict. 

[For subsequent proceedings, see Cases Nos. 
9,353 and 9,353a.] 
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Case No. 5,S46. 

The GARONNE. 

[Blatchf. Pr. Cas. 132.] i 

District Court, S. D. New York. March, 1SG2, 

Pkize — Violation of Blockade. 

Vessel and cargo condemned as enemy prop- 
erty, and for a violation of the blockade. 

In admiralty. 

BETTS, District Judge. This vessel, as in 
the last case, being of small value, and un- 
fit, from her size and capacitj'", to be sent to 
a Northern port for adjudication, was, on 
her capture off the port of Galveston, Texas, 
December 11, 1861, by the United Suites 
frigate Santee, Captain Eagle commanding, 
ordered to be appraised by naval surveyors, 
and to be broken up and appropriated to the 
use and service of the United States, and her 
cargo to be forwarded to this port by the 
United States steamship Supply, and her 
master and crew by the United States steam- 
ship Connecticut. The vessel and cargo were 
owned by a citizen and resident of New Or- 
leans. The cargo was consigned to a resi- 
dent in Brownsville, Texas. The master 
knew that New Orleans was under blockade, 
and that the coast of Texas was also, but he 
had no personal warning of the fact. 

No claimant interposes to make claim to, 
or defend the vessel or cargo in this suit. 
The evidence, on the ship's papers and the 
preparatory proofs, leaves no ground to 
doubt that the vessel and cargo were both 
enemy property at the time of capture, and 
also had, on that voyage, intentionally evad- 
ed the blockade of tlie port of New Orleans, 
with intent to enter and violate the blockade 
of the port of Brownsville, in Texas. Both, 
are accordingly condemned as prize of war. 
The proceeds of the vessel are to be decreed 
to be paid into the registry of the court for 
distribution pm-suant to law; and execution 
is to be awarded to make sale of the cargo 
arrested, and, on return of the proceeds 
thereof into court, they will be distributed, 
with those of the vessel, among the captors. 



1 [Reported by Samuel Blatchford, Esq.] 
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Case No. 5,S47, 

GARRATT v. DAVIDSON et al. 

[3 App. Com'r Pat 21.] 

Circuit Court, District of Columbia. March 10, 
1S57. 

Patents— Intekference— Appeal — Evidence or 

INVENTION. 

[1. Conversations and declarations of a party 
stating that he has made an invention, describ- 
ing its details and explaining its operations, 
are properly to be deemed an assertion of his 
right at that time, as an inventor, to the ex- 
tent only of the facts and details which he 
then makes known.] 

[2. On appeal from the commissioner's de- 
cision in an interference case, the burden is on 
appellant to prove that he is the prior inventor.] 

Appeal [by Alfred 0. Garratt] from the 
decision of the commissioner of patents re- 
fusing to grant to him letters patent for an 
improvement in sm'gical pump syringes, and 
awarding priority of invention to Chai'les H. 
Davidson and H. E. Davidson. 

The specification of the appellant states 
very particularly the construction and nature 
of his invention, and then says: "I am aware 
that elastic bags and tubes, and that valves, 
also, have been in use for syringe purposes. 
Therefore, neither of these devices do I 
claim separately, I claim, as new and my 
invention, combining the globular valve, aa 
adjusted at E, with the resei'voir suction 
sack C, and the valve A, as arranged at the 
extremity of the tube B, or their equivalents, 
so as to constitute a new and improved sur- 
gical syringe." This amended specification 
appears to have been filed June 25, 185G. 
The original specification was filed JNIay 9, 
1836. The specification of the Davidsons 
states the nature of their invention thus: 
"The natm-e of our invention consists ini the 
combination of a hollow elastic bulb of a 
prolate spheroidal shape with fiexible tubes, 
and metallic valve boxes containing valves 
arranged for the purpose of eduction and 
ejection. When the elastic tubes and metal- 
lic valve boxes are all attached to such an 
elastic bulb or sac in or nearly in its greatest 
axial line, the prolate spheroidal form of 
sac is the one best adapted to produce the 
greatest effect from the gi-asp of the hand by 
which the instrument is operated by so com- 
bining it with the tubes and valve boxes that 
they shall be in or nearly in the greatest 
axial line of the sac and the fluid is passed 
through the insti'ument in the most direct 
manner, with the least loss of effect possible 
by friction." They state their claim thus: 
"The combination of the prolate spheroidal 
shaped elastic sac with flexible tubes termin- 
ating in valve boxes containing valves ar- 
ranged for the pm-pose of eduction and ejec- 
tion when the sac tubes and valve boxes 
are in or nearly in the same axial line, 
the whole operating together substantially 
in the manner and for the pm'poses set 
forth." An interference having been declared, 
each of the parties was allowed to take 



their testimony. Upon the hearing thereof, 
and the argmnents, the commissioner, en 
November 4, 1856, finally decided, awarding 
priority of invention to the said Charles H. 
and Herman E. Davidson; from which de- 
cision the said Alfred C. Garratt hath ap- 
pealed, and filed his reasons of appeal: 
"First. That the commissioner has erred, as 
matter of fact, that said Garratt had not, 
prior to any date, proved by the Davidsons, 
perfected his invention or improvement in 
syringes substantially as he now seeks to pat- 
ent it, to wit, the arrangement of a bag in the 
course of a tube for the purpose of exhaust- 
ing one part of the tube and expelling the 
injection fluid through the other by compress- 
ing and releasing the bag. Second. As mat- 
ter of law, in deciding that the production of 
such an article as was shown by said Garratt 
to the witness Putman, and so explained by 
the former to the latter, was not such a 
completed invention as under the statutes 
entitied said Garratt to lettei*s patent Third. 
As matter of law, in deciding that it was 
necessary to show, on the part of Garratt, 
that he had used diligence in putting his in- 
vention into use, so long as it did not appear 
that the same had resulted in experiment 
simply, and so been abandoned." 

The commissioner's reasons for his decision 
are that "the patentable feature at issue 
in the cases interfering is the combmation of 
an elastic sack with two flexible tubes ter- 
minating in proper valves to constitute a 
syx'inge to be operated by the squeezing of 
the sack, and having its forcing tube dis- 
tinct from its suction tube. The evidence 
showS that Alfred 0. Garratt did not, pre- 
vious* to his application for letters patent, 
—that is, previous to March 29, 1856,— produce 
the whole of the above combination. Any 
parts thereof, whatever his plans might have 
been for their practical adaptation to a syringe, 
would not have been a syringe as here claim- 
ed, until sack, tubes, and valves were effectu- 
ally so combined as to constitute a syringe 
to be worked by the. squeezing and relaxing 
of the bag both for suction and forcing of the 
liquid. Elastic sacks, flexible tubes, and 
valves of all kinds being separately of com- 
mon application in syringes and pumps, noth- 
ing short of the whole combination indicated 
above can be considered here as the point at 
issue, and the evidence in this respect for 
Garratt does not go back prior to his appli- 
cation, while that in favor of Charles H. and 
Herman E. Davidson goes as far back as 
February, 1853. Priority of invention is 
therefore awarded to Charles H. and Her- 
man E. Davidson." 

At the time and place appointed for the 
hearing of this cause, the commissioner laid 
before me all the original papers in the case, 
with the evidence, and his written report, 
and the reasons of appeal, and the said case 
was submitted with the written argument on 
behalf of the respective parties. I think, from 
reading the specifications of the parties, that 
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the inventions are substantially the same, 
and that the invention, to be patentable, be- 
ing claimed as an improvement, must be 
shown by the appellant to have been made 
and discovered by him in the combination as 
stated in the specification, without which 
there would be a want of novelty. The real 
and only issue in the case is, as stated by 
the commissioner, which of the parties is the 
first and original inventor of said instniment 
with its improved combination? And the 
proof to show it is on the appellant. It seems 
to be unquestionably established that the ap- 
pellee has shown that his invention was 'dis- 
covered as early as February, 1853. 

I proceed to consider the testimony on the 
part of Mr. Garratt. The witness Silas S. 
Putman says that in the fall of 1851 he 
called at the house of Mr. Garratt in the 
evening; that Dr. Garratt showed the -wit- 
ness a depletor first. After showing him the 
operation of this, he took from a little bos 
an India rubber bag; two tubes of india rub- 
ber connected with it on opposite sides. The 
doctor worked it in his hands by squeezing 
the bag, and said, "I can make (or I have 
got) a complete syringe," — one or the other; 
witness could not tell distinctly which he 
said. He said, "I mean to put it through 
when I get able (or have time)"; witness 
does not know which he said. Witness be- 
lieves that is all. That they had some fur- 
ther conversation about it. What was said 
he does not recollect distinctly. He is asked 
by the appellant's counsel: "Look at the arti- 
cle now shown you, marked, 'Alfred C. Gar- 
ratt, W. A. P.,' and state how that article 
compares with what was shown you on the 
aforesaid occasion by Dr. Garratt" ' To 
which he answers: "The bag that I saw was 
not so finished as this, I should think. It 
was not so long. It was more of a circular 
shape; more like an india rubber ball with 
tubes on opposite sides. I should think the 
tubes were of equal lengths. I don't recol- 
lect seeing any ivory tube, neither did I see 
this wooden ball at the end of the other tube. 
That is all I recollect about it" In answer 
to the question, on cross-examination, "Did 
Dr. Garratt then describe to you the mode 
in which he could make a syringe from that 
bag?" Answer, "No, sir." He also said the 
tubes were of india rubber, but he did not 
recollect seeing anything at either end of the 
tube. To a question, "Could you look into 
the ends of the tubes?" Answer, "I did not 
look to see." He further said he did not see 
any valves about the instrument The 
amount of the evidence, then, is, that the 
witness did not know that the instrument 
shown to him by Dr. Garratt from its ap- 
pearance, had any valves; nor did he recol- 
lect seeing anything at either end of the tube. 
He did not look to see, nor did Dr. Garratt 
describe to him, the mode in which he could 
make the syringe a complete syringe, as he 
said he had done or could do; gave no de- 
scription of the particular contrivance or de- 



vice of which the instrument shown to him 
was constructed; as to the comparison, he 
thought the external appearance differed in 
some respects, and coi-responded in otht^rs 
with the one which had been shown to him. 
Inasmuch, therefore, as the witness could 
not testify to a knowledge, either from his 
own observation or from a detailed state- 
ment at the time by Dr. Garratt of the pat- 
entable features of the invention, or of any 
sufficient evidence of identity between the 
instrument shown to him originally in 1S51 
and that subsequently exhibited to him, I 
think he has failed to prove that he was the 
first and original inventor of that invention 
which is in issue in this case. The rule of 
law applicable to this point I take to be that 
it is necessary to be proven; that the conver- 
sations and declarations of the party stating 
that he had made an invention and describ- 
ing its details and explaining its operations 
are properly to be deemed an assertion of 
his right at that time as an inventor, to the 
extent of the facts and details which he 
then makes known. My conclusion, there- 
fore, is that the decision of the commissioner 
is correct 

Before MORSELL, Circuit Judge. 

Patent for a new and useful improvement 
in surgical pump syringes, and for awarding 
priority of invention to Charles H. Davidson 
and H. E. Davidson. 

I, JAMBS S. MORSELL, assistant judge of 
the circuit court of the District of Columbia, 
certify to the commissioner of patents that in 
the appeal of the above-named Alfred O. 
Garratt from the decision of the commission- 
er, as above stated, due notice having been 
first given to the parties of the hearing of 
said cause, and they having submitted the 
same upon written arguments, upon full con- 
sideration of said case, I do hereby decide 
and adjudge that the said decision of tlie 
commissioner is correct, and the same is 
hereby affirmed. 
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Case No. 5,248. 

GARRETSON v. CLARK et al. 

[15 Blatchf. 70; 3 Ban. & A. 352; 14 O. G. 
485.3 1 

Circuit Court, N. D. New York. July 15, 
1878.2 

PaTEXTS — ACCOUNTIXG FOH PkOFITS — APPORTION- 
MENT BETWEEN Patented and Unpat- 
ented Features — Costs. 

1. In a suit in equity on two letters patent, 
each for an "improved mop-head," an inter- 
locutory decree for profits and damage3 was 
made. The plaintiff, before the master, put in 

1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge; reprinted in 3 Ban. & A. 352; and 
here republished by permission.] 

2 [Affirmed in 111 U. S. 120, 4 Sup. Ct. 291.] 
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no evidence, except evidence to show the dam- 
ages to the plaintifE and the profits to the de- 
fendant, in the manufacture of the infringing 
mop as a whole. At the close of the plaintifE's 
•evidence, tne defendant moved to dismiss the 
proceedings, on the ground, that no basis had 
been laid before the master to compute or 
estimate the plaintiif's damages, and that he 
was entitled to only nominal damages. The 
point was reserved and the defendant put in 
evidence on the basis assumed by the plaintiff. 
The master reported, that, as no evidence had 
been given before him of damages resulting to 
the plaintiff, or of profits accruing to the de- 
fendant, from making and selling the patented 
improvements as distinguished from the whole 
mop, he found for the plaintiff nominal dam- 
ages only: Held, that the master's report was 
<:orrect 
rCited in Schillinger v. Gunther, Case No. 12,- 
457; Star Salt Caster Co., Id. 13,320.] 

2. The patentee must, in every case, give evi- 
dence tending to separate or apportion the de- 
fendant's profits and the patentee's damages, 
between the patented feature and the unpatent- 
ed features, and such evidence must be reliable 
and tangible, and not conjectural or speculative; 
or he must show, by equally reliable and satis- 
factory evidence, that the profits and damages 
are to be calculated on the whole machine, for 
the reason that the entire value of the whole 
machine, as a marketable article, is properly 
and legally attributable to the patented feature. 

tCited in Calkins v. Bertrand, 8 Fed. 759; 

Zane v. Peck, 13 Fed. 476; Maier t. 

Brown, 17 Fed. 737; Atlantic Milling Co. 

V. Rowland, 27 Fed. 25.] 
[See note at end of case.] 

3. Exceptions by the plaintiff to the master's 
report, founded on the admission of testimony 
objected to, held to be immaterial, because, the 
plaintiff having failed to give adequate evi- 
dence as to profits and damages, the defendants 
were not put on their defence in that respect, 
and it was unimportant whether they gave com- 
petent evidence or no evidence. 

4. Certain exceptions overruled, as too gen- 
eral. 

5. The plaintiff not allowed to give further 
evidence, there being no claim of a failure, 
through inadvertence, to give other or further 
evidence, or that there was any which could be 
given. 

6. Costs awarded to the plaintiff, except the 
costs of the reference, and report, and excep- 
tions, and the hearing thereon. 

[Cited in Everest v. Buffalo Lubricating Oil 
Co., 31 Fed. 743.] 

[This was a bill in equity by Oliver S. Gar- 
retson against Charles B. Clark and others 
for the alleged infringement of certain pat- 
ents.] 

James A. Allen, for plaintiff. 
Francis A. Macomber, for defendants. 

BLATCHFORD, Cii*cuit Judge. The bill 
In this case is founded on two patents. One 
of them [No. 54,860] was granted to Charles 
B. Clark and Oliver S, Garretson, May 22d, 
1S6G, for an "improved mop-bead." The spe- 
cification states that the invention consists 
(1) "in the combination of a collar provided 
with wings, or their ecLuivalent, which cari-y 
the movable jaw, and an adjusting nut with 
which it is connected by means of a flange 
and lugs, with a thi-eaded shank and fixed 
cross-head;" and (2) "in the manner of con- 
necting the wire-fi-ame, which constitutes 



the movable jaw, with the arms of the col- 
lar," The patent has two claims: "(1) Con- 
necting the nut with the collar which carries 
the movable jaw, by means of the lugs, or 
their equivalents, in combination witn the 
threaded shank of tbe fixed jaw, arranged 
and operating substantially as set forth. (2) 
Connecting the movable jaw with the collar 
by means of the bows, constructed and 
opei-ating substantially in the manner and 
for the purposes specified." The other pat- 
ent [No. 67,643] was granted to Oliver S. 
Garretson, August 13th, 1867, for an "im- 
proved mop-head." The specification states 
that the invention consists "in constructing 
that part of the loose jaw that forms the col- 
lar in two parts or halves, with the inner sur- 
faces properly grooved to receive and retain 
the flange or wings of the nut, and to allow it 
to have a free rotary motion, by which means 
the parts, with the recesses and rivet-holes, 
may be cast complete, requiring no drilling 
or reaming in putting together." The claim 
is: "Making the collar of the loose jaw in two 
parts, so that the nut may be placed between* 
them, and, when connected together, the col- 
lar sm-rounds the nut and retains it in posi- 
tion, for the purpose above set forth." 

In April, 1875, on final hearing on plead- 
ings and proofs, an interlocutory decree was 
entered, finding that the defendants had in- 
fringed the first claim of the patent of 1866, 
and the whole claim of the patent of 1867, 
and decreeing that the plaintiff "recover of 
the defendants the profits made and received 
by the defendants, and the damages, if any, 
over and beyond the amount of such gains 
and profits, suffered by the complainant, by 
reason of the infringement and violation of 
the rights of the complainant, which it is ad- 
judged have been so committed by the de- 
fendants," and referring it to a master, 
George J. Sicard, Esquire, to take proofs of, 
and to compute the amount of, the said prof- 
its and damages, and report the same to the 
court, and awarding a perpetual injunction 
against the defendants. The master has filed 
his report, by which he finds that the plain- 
tiff has not offered before him evidence of 
the damage suffered by the plaintiff, or of 
profits realized by the defendants, by reason 
of the infringement and violation by the de- 
fendants of the rights of the plaintiff in the 
inventions and improvements referred to in 
the decree, and that the plaintiff is entitled, 
under said decree, to nominal damages only 
against the defendants. The master has 
stated at length his reasons for his finding. 
He proceeds upon the view that it is settled 
law, that, when a patent is for an improve- 
ment of a machine, the plaintiff can recover 
only such damages as are occasioned by the 
use of the improvement, and the inquiry is as to 
what profit the defendant acquired by the 
use of the improvement alone, and not by the 
manufacture of the whole machine. The 
master states, and the record shows, that all 
the evidence offered by the plaintiff, has been 
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witli the view of showing the damages to him 
and the profits to the defendants, in the man- 
ufactm-e of the infringing mop as a whole. 
At the close of the evidence given before the 
master on the part of the plaintiff, the de- 
fendants moved to dismiss the proceedings, 
on the ground that no basis had been laid for 
the master to compute or estimate the p!ain- 
tiff's damages, and that consequently the 
plaintiff was entitled to only nominal dam- 
ages. The point was reserved, and the de- 
fendants put in evidence on the basis a -sum- -. 
ed by the plaintiff. The master says: "There 
has been no evidence before me that would 
warrant a finding that the whole success of 
the mops in question, either of the defend- 
ants' or of the complainant's manufacture, 
was due to the peculiar construction describ- 
ed in the claims of the patents above referred 
to. Nor coidd I find, from the evidence, that 
that peculiar construction constituted the sole 
featm-e that made the mops a success in the 
market. Such finding would be required to 
sustain the complainant's theory of damages. 
The evidence showed that Gan-etson had in- 
vented and patented an improvement in 
mops; that the mops made by him and em- 
bodying the improvement were successfully 
introduced into the market; that, after the 
manufactm-e and introduction by the defend- 
ants of the infringing article, the ti-ade of the 
complainant had decreased; and there was 
much documentary and other evidence pro- 
duced to show the amount of the cost and 
of the sales by both parties. All this 
testimony was given on the theory, which 
is the complainant's position in this case, 
as I undei-stand it, that the claims in- 
fringed are indispensable to the success of 
the mop and form the only and vital part 
and principle of its operation. In other 
words, it is claimed that this mode of con- 
straction, connection and operation of the col- 
lar and loose jaw, is all there is, practically 
speaking, of the mop. By the patents them- 
selves, and the claims thereof, it is clear that 
the complainant's invention is not of a ma- 
cliine, but of an improvement. He has taken 
the mop, an instrument in use from time 
immemorial, and claims that, by the intro- 
duction of a new mode of constructing and 
operating it in one of its parts, he has added 
to it all that is valuable in it. The complain- 
ant has given before me no evidence aimed 
at the separation of the damages, or the ap- 
portionment of a certain proportion of the 
defendants' profits in manufacturing mops 
as belonging to the peculiar features which 
" are the complainant's invention, and which 
the defendants have wrongfully adopted and 
incorporated into the instrument made and 
sold by them. He rests all his evidence on 
the proposition, that his invention covers the 
whole ground and lends to the article man- 
ufactm-ed by the defendants ail its value. I 
cannot agree to that view, upon the evidence 
submitted. The complainant's invention has 
peculiar and distinctive features in the form 



of construction and operation referred to, but 
these features alone do not constitute a mop, 
and there were many valuable mops in the 
market before these features were at all in- 
troduced. The evidence shows many such 
mops as made in the past, and even as made 
in the present, for the defendants appear to 
be now selling with success a mop not claim- 
ed to infringe the complainant's invention. 
The complainant has given no testimony be- 
fore me to satisfy my mind that the sole sal- 
ability of the mops in question arose from 
their possessing the features I have referred 
to as embodied in the complainant's inven- 
tion. These features are the form of tlie con- 
struction of the collar in two pieces, th3 mode 
of connecting the collar and the nut, the pres- 
ence of flanges on the latter, and its enclos- 
ure within the circuit of the former. The 
nut, the collar, the wire-binder, the cross-head 
fixed and riveted to the handle, the groov- 
ing of such cross-head, the notching of its 
ends to steady and guide the wire-binder, the 
threaded shank, the connection and seeming of 
the wire-bind6i* to the collar— all these are in- 
dependent of the plaintiff's improvement, and 
most of them are old in the history of the 
invention. Yet, they contribute to the sue- 
cessful operation of the mop, and are found in 
the mops of the complainant as well as those 
made by the defendants. Combinations of 
these various elements of invention, in differ- 
ent forms, are found In most, if not all, of the 
exhibits in the case. Some of these elements 
are common to all the successful mops spoken 
of by the witnesses, and may be considered 
as quite indispensable to the construction and 
practical operation and salability of the in- 
strument. I cannot believe that none of 
them contributes any value to the mops in 
question. As these elements and combina« 
tion exist in the mop made and sold by the 
defendants, and adjudged to be an infringe- 
ment, the finding of more than nominal dam- 
ages for the complainant would, on the com- 
plainant's tlieory, involve the proposition that 
there is not, among all of these elements or 
combinations, any one that involves a prin- 
ciple of sufficient practical use to add to the 
salability or actual value of the machine. I 
believe, on the contrary, that all of these ele- 
ments have combined to make the mops in 
question successful, and it is too much to 
say that no proportion of the trade diverted 
from the complainant by the defendants, or of 
the profits they realized from the sale of their 
mop, was due to the presence of some one or 
more of them. At least, while so many ele- 
ments of success ai*e present in the instru- 
ment, I would not be warranted in finding 
that its entire success was due to its em- 
bodiment of the complainant's invention, u:i- 
less direct evidence on that subject were fur- 
nished. As no evidence has been given be- 
fore rae of damages resulting to the com- 
plainant, or of profits accruing to the defend- 
ants, from the manufacture and sale of the 
improvement of the complainant, as distin- 
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f?uished from the machine itself, I find for 
the complainant nominal damages only." 
The plaintiff has excepted to the master's re- 
port The exceptions insist that the actual 
damages to the plaintiff, for the mops made 
and sold by the defendants in infringement, 
which the plaintiff would have made and 
sold but for the infringing manufacture and 
sale by the defendants, are the difference be- 
tween what the manufacture ana sale of such 
mops would have cost the plaintiff, and the 
amount for which the plaintiff would have 
sold such mops; and that the amount of the 
profits made and received by the defendants, 
by reason of the infringement adjudged, is 
the difference between what the manufacture 
and sale of the infringing mops made and 
sold by the defendants cost the defendants, 
and the- amount for which the defendants 
sold said infringing mops. 

There is, thus, a pointed antagonism be- 
tween the views of the master and those con- 
tended for by the plaintiff. I have cited, 
thus, fully, the text of the master's views, 
because it would be diflacult to "express, in 
more apt words, the considerations properly 
applicable to the determination of the ques- 
tions involved in this case. They may be 
amplified and illustrated, but the master has 
expressed, with clearness and force, the true 
principles which, on the evidence before him, 
apply to this case. 

The argument on the part of the plaintiff 
is, that, at the time the defendants began to 
infringe, the plaintiff's mop and the mop 
of one Taylor held a monopoly of the mar- 
ket, and were not competed with seriously 
by other mops, or to an extent which inter- 
fered with an arrangement which had been 
made between the proprietors of the pat- 
ents covering the plaintiff's mop and the pro- 
prietors of the patent covering the Taylor 
mop, whereby the price of those two mops 
was maintained at §2 a dozen, affording a 
profit of at least $1 a dozen; that the de< 
fendants sold the infringing mop at $1.75 
a dozen; that the plaintiff had an establish- 
ment at which he could have made mops 
enough to fill all ordinary orders for mops; 
that his mop was known and iiis trade was 
established; that the effect of the infringe- 
ment was to cause a large falling off in the 
plaintiff's sales; that it was the taking, 
without right, of the plaintiff's patented im- 
provements, which enabled the defendants 
to enter the mop market, because the plain- 
tiff's mop and the Taylor mop had substan- 
tially driven out of the market all other 
mops, by making it impossible to sell such 
other mops at a profit; that, while it is gen- 
erally true that the patentee of an improve- 
ment in an article is not entitled to the 
profits on the sale of the whole article, the 
rule is otherwise when, as a matter of fact, 
the improvement so dominates and controls 
the article in the market held as an exclu- 
sive monopoly by the patentee, that t2ie 
only way in which the article can be sold at 



all at a profit, is through the sale of it with 
the patented improvement; that the advan- 
tage which the defendants gained was a 
market for mops at a large profit when 
there was no other form of mop open to the 
public by which they could have obtained 
any considerable sale at a profit; and that 
the only way to reach a result consonant 
with the substantial justice of this case, is 
to regard the mop as an article of commerce, 
under the operation of laws whereby an im- 
proved article will supersede and displace 
an unimproved one, destroying the possi- 
bility of producing it at a profit and thus 
driving it out of existence, so that the supe- 
rior article, by vu-tue of its superiority, dom- 
inates in the market until it in turn gives 
way in the progress of new improvements in 
its kind. 

It is a weak point in the argument for the 
plaintiff, that it assumes, without sufficient 
evidence, that the market for the plaintiff's 
mop was made solely hy the fact that the 
mop contained the improvements patented by 
the plaintiff's patents. This would not fol- 
low, even from the fact that the mop, with 
such improvements, had driven other mops 
out of the market Energy, diligence, busi- 
ness tact superior facilities and skill, and 
fortuitous circumstances, contribute largely 
to the success in the market of even an arti- 
cle which has all the superiority, in its line, 
that is claimed for the plaintiff's mop. In 
the present case, there was an especial ele- 
ment entirely outside of the plaintiff's pat- 
ents, whicJi made the manufactm-e and sale 
of the plaintiff's mop profitable, and that 
was the combination with the owners of 
the Taylor patent under which the price of 
both mops was fixed at $2 a dozen. 

The argument on the part of the plaintiff" 
leads to the conclusion, that, when an arti- 
cle or a machine, with a given patented im- 
provement embodied in it, has a controlling 
preference in the market, over the article 
or machine which does not embody such im- 
provement, it must be conclusively inferred 
that such preference is due to the improve- 
ment; and that the patentee, in case of in- 
fringement, is entitled to the profits made 
by the infringer from the manufacture and 
sale of the whole article or machine, and is 
entitled, as damages, to the profits he would 
have made on the manufactm-e and sale of 
an equal number of entire articles or ma- 
chines made and sold by the infringer. 
This would often cause a small improve- 
ment on a costly machine to draw to itself 
very large profits, entirely out of proportion 
to the relation existing between the improve- 
ment and the rest of tlie machine, and, in 
cases where the unpatented parts of the 
anachine were quite as indispensable to the- 
machine as the patented improvements, and 
even more indispensable. The profit on the 
entire machine would virtually become the 
license fee for the use of the patented im- 
provement In the ease of a machine em- 
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"bodying several patented improvements, in 
infringement of several patents belonging to 
several different persons, each patentee 
would claim that it was Ms particular pat- 
ented improvement which caused the ma- 
chine to dominate the market, and each 
would claim the profits of the manufacture 
and sale of the entire machine, and dam- 
ages based on the same principle. The pat- 
entee must, in every case, give evidence tend- 
ing to separate or apportion the defendant's 
profits and the patentee's damages, between 
the patented feature and the unpatented 
features, and suoh evidence must be reliable 
and tangible, and not conjectural or specu- 
lative; or he must show, by equally relia- 
ble and satisfactoiT evidence, that the prof- 
its and damages are to be calculated on the 
whole machine, for the reason that the en- 
tire value of the whole machine, as a mar- 
ketable article, is properly and legally at- 
tributable to the patented feature. In the 
present case, the master reports that the pat- 
entee has failed to give such evidence, and 
I concur with the master in his conclusion. 

The plaintiff's exceptions to the master's 
report are all of them overruled. Those 
which relate to the admission of testimony 
• objected to by the plaintiff, (conceding that 
such objections can be availed of by excep- 
tions to the master's report,) become imma- 
terial, in view of the fact, that, because the 
plaintiff failed to give adequate evidence as 
to profits and damages, the defendants were 
not put upon their defence in that respect, 
and it is unimportant whether they gave 
competent evidence or no evidence. If the 
evidence objected to is all stricken out, the 
defendants are protected by the plaintiff's 
failure. Tthey are not called upon to rebut 
until the plaintiff has made out a case. 
Black V. Munson [Case No. 1,453]. The l?th 
exception, that the master excluded material 
evidence offered by the plaintiff, and sus- 
tained the defendants' objections thereto, is 
too general. The 19th exception, that the 
master received in evidence testimony of- 
fered by the defendants, and overruled the 
plaintiff's several objections thereto, is too 
general. 

The exceptions being overruled, the plain- 
tiff asks that the case be referred back to the 
master, with instructions setting forth the 
principles on which the proper assessment 
of damages and profits should be made, and 
directing the master to receive such fur- 
ther evidence pertinent thereto as the parties 
may offer. This application is not made on 
any showing that the plaintiff failed, through 
inadvertence, to give other or further evi- 
dence, or that there exists any other or fur- 
ther evidence which he can give. The idea 
of inadvertence is negatived by the entry on 
the record, before referred to, at the close of 
the plaintiff's testimony, when the defend- 
ants moved to dismiss the proceedings on 
the ground assigned. No proper founda- 
tion is laid for granting the application. 



There must be a decree in accordance with 
the master's report, and awarding to tho 
plaintiff the costs of the suit, except the 
costs of the reference before the master, and 
of his report, and of the exceptions, and of 
the hearing thereon, and awarding to the de- 
fendants the costs of sudh reference, and re- 
port, and exceptions, and hearing. 

[NOTE. For other cases involving these pat- 
ents, see Garretson v. Clark, Case No. 5,250; 
Id., Ill U. S. 120, 4 Sup. Ct 291; Taylor v. 
Garretson, Case No. 13,7y2.] 

[On appeal by Oliver S. Garretson, this case 
was presented to the supreme court for adju- 
dication. Mr. Justice Field, in delivering the 
opinion, quoted the foIlOTving from the opinion 
of BlatcMord, Circuit Judge, given above: 
"The patentee must in every case give evi- 
dence tending to separate or apportion the de- 
fendant's profits and the patentee's damages 
between the patented feature and the unpat- 
ented features, and such evidence must he re- 
liable and tangible, and not conjectural or spec- 
ulative; or he must show, by equally reliable 
and satisfactory evidence, that the -profits and 
damages are to be calculated on the whole ma- 
chine, for the reason that the entire value of 
the whole machine, as a marketable article, is 
properly and legally attributable to the pat- 
ented feature,"— and held that the plaintiff had 
complied wititi neither part of this rule, having 
produced no evidence to apportion the profits 
or damages between the improvement consti- 
tuting the patented feature or the other fea- 
tures of the mop. His evidence went only to 
show the cost of the whole mop and the price 
at which it was sold; and, concluding, the 
learned justice remarked that "of course it 
could not be pretended that the entire value of 
the mop head was "*-tributable to the feature 
patented. So the whole case ended, the rule 
was not followed, and the decree is therefore 
affirmed." Ill U. S. 120, 4 Sup. Ct. 291.] 



Case K'o. 5,249. 

GARRETSON v. CLAUK et al. 



[17 Blatchf. 256.] i 

Circuit Court, N. D. New York. 
1879. 



Oct. 30, 



Phactice in Equity — Costs — Solicitor's Fee 
fob ovebbuled exceptios to mas- 
TER'S Report. 

An allowance is not proper, in a bill of costs, 
in this court, of a solicitor's fee for an over- 
ruled exception to a master's report, because, 
under rule 84, in equity, no standing rule has 
ever been made by this court on the subject, 
and because no allowance for such fee is found 
in section 824 of the Revised Statutes of the 
United States. 

[This was a bill in equity by Oliver S. Gar- 
retson against Charles B. Clark and others 
for the alleged infringement of certain pat- 
ents. See Cases Nos. 5,248 and 5,250.] 

James A. Allen, for plaintiff. 

F, A. Macomber, for defendants. 

BLATCHFOBD, Circuit Judge. In this case 
the court overruled, all the exceptions tak- 
en by the plaintiff to the master's report, 
and awarded costs to the defendants for all 
proceedings upon the reference to the master 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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and subsequent thereto. [Case No. 5,248.] In 
the bill of costs presented by the defendants 
to the clerk for taxation, there was a charge 
of $25 for each of the exceptions overruled. 
The clerk declined to tax such 'charge. The 
defendants now move for an order directing 
the clerk to allow and tax, as a part of the 
defendants' costs, the sum of §25 for each of 
said exceptions, or such other sum therefor as 
shall seem reasonable and just 

In March, 1842, the supreme court promul- 
gated rule 84 of the rules of practice, for the 
courts of equity of the United States, in the 
following words: "And in order to prevent 
exceptions to reports from being filed for friv- 
olous causes, or for mere delay, the party 
whose exceptions are overruled shall, for ev- 
ery exception overruled, pay costs to the other 
party, and for every exception allowed shall be 
entitled to costs, the costs to be fixed in each 
case by the court, by a standing rule of the 
circuit court." No standing rule of this court 
has ever been made on this subject There is 
no authority 'for this court to impose any costs 
in this case, under rule 84, except in pursu- 
ance of a standing rule, previously made. 
Moreover, under section 823 of the Revised 
Statutes of the United States, which is a re- 
enactment of a provision in section 1 of the 
act of February 26, 1853 (10 Stat 161), no 
other compensation to attorneys and solicitors 
In the United States courts can be taxed and 
allowed against a party to a cause than that 
prescribed by statute. No specific allowance 
of a solicitor's fee in respect of exceptions 
overruled is prescribed by statute, and, there- 
fore, none can be allowed. The only fees or 
compensation which can be taxed in this case 
in favor of the defendants ai-e what are found 
specifically set forth in section 824 of 'the 
Revised Statutes or some other statutory pro- 
vision. The motion is, therefore, denied. 



Case No- 5,250. 

GARRETSON v. CLARK et al. 

[4 Ban. & A. 536; i 16 O. G. 806.] 

Circuit Court, N. D. New York. Sept 3, 1879. 

PaTESTS — A.PPORTIOSMENT OF PjIOFITS — EVI- 
DENCE— PfiOVINOE OP Masteu— Costs. 

1. Where, upon an accounting, the plaintiff 
had given evidence before the master, showing 
the profits made by the plaintiff by the sale of 
articles containing his patented features, and* 
showing also the profits made by the sale of 
similar articles not containing the patented 
features: Held, that such evidence would be 
proper only in a case where the entire value 
of the whole machine, as a marketable article, 
is properly and legally attributable to sudi pat- 
ented features. 

[Cited in Kirby v. Armstrong, 5 Fed. 803.] 

2. It is not the province of the master, or the 
court, rejecting a plaintiff's proofs as to profits, 
to suggest what is the proper line of proof to 
adopt— the burden of laying a proper basis by- 
evidence for ascertaining the profits is on the 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Ai*den, Esq., and here reprinted by per- 
mission.] 



plaintiff. The case of Herring v. Gage [Case 
No. 6,422] cited. 

3. The question of costs on a reference to a 
inaster, considered. 

[This was a bill in equity by Oliver S. Gar- 
retson against Charles B. Clark and others 
for the alleged infringement of two patents 
for "improved mop-heads." The first (No. 
54,860) was gi-anted to Charles B. Clark and 
Oliver S. Garretson, May 22, 1866; the other 
(No. 67,643) was granted to Oliver S. Garret- 
son, August 13, 3867.] 

James A. Allen, for complainant 
I^'. A. Macomber, for defendants. 

. BLATCHFORD, Circuit Judge. The rule 
laid down in the decision rendered in this 
case July 5th, 1878 [Case No. 5,248], was 
this: "The patentee must, in every case, give 
evidence tending to separate or apportion the 
defendants' profits and the patentees' dam- 
ages, between the patented feature and the 
unpatented features, and such evidence must 
be reliable and tangible, and not conjectural 
or speculative; or he must show, by equally 
reliable and satisfactory evidence, that the 
profits and damages are to be calculated on 
the whole machine, for the reason that the 
entire value of the whole machine, as a mar- 
ketable ai'ticle, is properly and legally atti'ib- 
utable to the patented featm*e." I under- 
stand this rule to be the result of the authori- 
ties. The plaintifE does not controvert the 
rule, but insists that he has complied with it 
The conclusion of the court was this: "In the 
present case, the master reports that the 
plaintifE has failed to give such evidence, and 
I concur with the master in his conclusion." 

The plaintiff contends that the evidence be- 
fore the master f ui-nished a substantial com- 
pliance, according to the nature of the sub- 
ject-matter, with the rule that the profits or 
damages deducible from the use of the pat- 
ented features must be separated from the 
profits or damages upon the article as a gross 
product He contends that such evidence 
made the separation referred to, because it 
showed, on the one hand, the profits which 
the plaintiff made in making and selling 
mops containing his patented features, and, 
on the other hand, the profits realized from 
the manufacture and sale of forms of mops 
on actual sale which did not embody the 
plaintifE's patented features. This is the 
same proposition which was considered and 
rejected by the master and the court; but 
the evidence refeiTed to would be the proper 
evidence only in a case where the entire 
value of the whole machine, as a marketable 
article, is properly and legally attributable 
to the patented featm'es. In such a case 
as that the profits and damages are to be 
calculated on the whole machine. This is 
not such a case. The master says: "There 
has been no evidence befox*e me that would 
warrant a finding that the whole success of 
the mops in question, either of the defend- 
ants' or of the complainant's manufacture. 
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"svas due to the peculiar construction de- 
scribed in tlie claims of tlie patents above 
referred to. Nor could I find, from the evi- 
dence, that that peculiar construction con- 
stituted the sole feature that made the mops 
a success in the market. Such finding would 
be required to sustain the complainant's the- 
ory of damages." The master -was clearly 
correct in thus holding. The plaintiff com- 
plains that the master's report contains only 
negations, and omits to affirm what specific 
line of proof on the part of the plaintifE 
should have been adopted properly to estab- 
lish his damages. It was not the province 
of the master, nor is it the province of the 
court, to suggest any specific line of proof, 
either as proper or necessary. The burden Is 
on the plaintiff to lay a basis, by evidence, 
for ascertaining the proper profits or dam- 
ages. If he produces certain evidence, and 
lays a certain basis, all that the master and 
the court are to do is to say whether he has 
made out his case or not. If he has not 
made out his ease, that is all there is to be 
said. It cannot be said that there may not 
be many forms of evidence which would be 
satisfactory to show that a plaintifE is enti- 
tled to the profits on the whole machine. 
Their sufficiency is to be passed upon when 
they are presented. 

It is also contended that the coui't did not 
pass on the first five exceptions taken by the 
plaintifE; but I think it quite apparent, that, 
in passing on the sixth and seventh excep- 
tions, the court passed on the first five. The 
first claims that there was evidence of dam- 
ages and profits; the second, that it was er- 
ror to award only nominal damages; the third, 
that there was evidence of actual damages; 
the fourth, tliat there should have been a re- 
port of an amount of actual damages; the 
fifth, that there should have been a report 
of an amount of actual profits. I do not 
perceive that any of the considerations now 
presented on the part of the plaintiff were 
overlooked by the court in its former deci- 
sion. 

In the case of Herring v. Gage [Case No. 
G,422], in this com't, decided by Judge Wal- 
lace, the master reported that the defend- 
ants, in milling, saved, by using the patent- 
ed device, one barrel of flour in every six 
hundred made, saving thus so many barrels, 
worth so much a barrel. He reported such 
saving as profits, and reported it as a saving 
made over and beyond the saving which the 
defendants could have made by the use of 
any other device. The plaintiff did not ex- 
cept, and the defendants did except that such 
finding was not supported by the proof. The 
proof given by both sides was as to the ad- 
ditional saving made by the use of the pat- 
ented device, over what might have been 
made by the use of other devices for cooling 
and drying meal, as a substitute for the pat- 
ented device. Judge Wallace remarked that 
it appeared that the defendants had saved, 
by the use of the patented device, flour wliich, 



until they used that device, had been lost; 
and, in commenting on the rule laid down 
in Mowry v. Whitney, 14 Wall. [81 U. S.] 
651, he said that that was a case where the 
entire profit of the manufacture had been 
given by the master, when such profit was 
largely due, not to the patented invention, 
but to other processes actually used by the 
defendant, and that the rule so laid down did 
not apply where the profit had been made 
dii'ectly by the use of the patented device. 
This ease is like Mowry v. Whitney, and is 
not like Herring v. Gage. There is nothing 
in the decision in the latter case that is iu> 
consistent with the rulings in the foi-mer de- 
cision in the present case. A plaintifE is re- 
quired to separate between the patented part 
of what the defendant makes and sells and 
the unpatented parts, and not between such 
patented part and something which the de- 
fendant does not embody in his machine. 
The distinction is a plain one. 

In its former decision [Case No. 5,24S] this 
court directed that the plaintiff have the 
costs of the suit, except the costs of the ref- 
erence before the master, and of his report, 
and of the exceptions, and of the hearing 
thereon; and that the defendants have the 
costs of such reference, and i-eport, and ex- 
ceptions, and hearing. The plaintiff alleges 
that the interlocutory decree provided that 
the plaintiff recover of the defendants "the 
costs of the complainant in this cause to be 
adjusted;" but it further provides that the 
question of the amount of such costs be re- 
served until the coming in of the master's re- 
port, and that a final decree be had for the 
same, together with the profits and damages 
which shall be finally adjudged to be paya- 
ble to tlie plaintiff. It also awards a per- 
petual injunction to the plaintiff. In view 
of the award to the plaintiff of nothing biit 
nominal damages and of no profits, it is not 
proper that the plaintiff should have any 
costs, except those to and including the in- 
terlocutory decree, and tliat the defendants 
should have the costs of the subsequent pro- 
ceedings. There is nothing in this that is 
inconsistent with the interlocutory decree. 

The prayer of the petition for a rehearing 
is denied, with costs. 

[For subsequent proceedings, see Case No. 5,- 
249.] 
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GARRETSON v. LINGAN. 

[2 Cranch, C. C. 236.] i 

Circuit Court, District of Columbia. April 
Term, 1821. 

Slaveky— Removal— Lapse of Time. 
Length of time does not raise a prcsiimotJon 
against a slave, that his owner took the oath 
required by law. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Petition for freedom. The petitioner [Jack 
GaiTetson, a negro] was carried, by liis 
owner, from Maryland to Virginia, in tlie 
year 17S4, and kept there several years, and 
then brought back to Mai-yland. By the law 
■of Virginia of 17th of December, 1792 (page 
18G), the slave was entitled to his freedom, 
unless the owner took a certain oath within 
sixty days after his removal to Virginia. 

air. Key and ]VIr. Caldwell, for defendant, 
moved the com-t to insti-uct the jm*y, that 
after such a lapse of time they have a right 
to presume that the oath was duly taken 
agreeably to law. The law did not require 
that there should be any record of the taking 
■of the oath. It is a fact which may I)e 
proved by parol. Judge White in Virginia 
lias decided in favor of the presumption. 

Llr. Taney and Mr. Jones, contra, stated 
that there is a contrary decision in 5 Munf. 
542, and that Judge Dade had decided in 
tlie same way. The presumption could arise 
only from the acciuiescence of the petitioner; 
but that presumption is rebutted by the state 
of slavery in which he has been held, which 
-disabled him from asserting his rights. 

THE COURT (ORAJ\"CH, Chief Judge, 
doubting) refused to give the instruction. 
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In re GARRETT. 

[2 Hughes, 235; 11 N. B. R. 493.] i 

District Court, E. D. Virginia. Feb., 1875. 

"Baskuuptcy— A1.1MOST AS A Lies on Baxkkupt's 
LAXD—ExEMFnoNs—DiscnAitOE— Release 

FROM PaTMEXT op AlI3IOXT. 

1. The bankruptcy court has no jurisdiction 
of alimony operating as a lien upon land be- 
longing to a bankrupt's estate. 

2. "Where a state court has decreed a divorce, 
and provided alimony, the baulsruptcy court will 
not increase or diminish the alimony, though 
chargeable upon the estate administered in 
bankruptcy. 

3. In granting an exemption to the bankrupt, 
the bankruptcy court will order that.it shall 
-not affect or prtjudice the wife's rights to ali- 
mony chargeable upon real estate claimed as 
Jiomestead. 

4. A discharge in bankruptcy does not release 
a husband from the obligation to pay alimony, 
though — 

5. Quaere. Whetl)er instalments of alimony 
•due before the bankruptcy are released by a 
discharge in bankruptcy, as a personal liability 
of the bankrupt? 

Prior to the OivU War, Edward and Phillis 
Garrett intermarried, and a number of chil- 
dren were born to them. In June, 1870, Phil- 
lis, by next friend, brought suit on the 
chanceiy side of the circuit court of Alex- 
andria county, against Edward, for a divorce 

1 [Reported by Hon. Robert W. Hughes, Dis- 
'trict Judge, and here reprinted by permission.] 



a vinculo matrimonii, setting forth, as the 
grounds, adultery, neglect, etc., and praying 
alimony and the custody of the children, all 
of whom were under age. The case was re- 
moved by consent to the corporation court of 
Alexandria city, where. In January, 1872, 
after hearing, the court entered a decree di- 
vorcing the parties a vinculo matrimonii, 
forbidding Edward to marry again, giving 
the custody of the children to Phillis, and 
directing Edward to pay to Phillis, dui-ing 
her natural life, for the maintenance of her- 
self and children, the sum of nine dollars 
per month. The decree operated as a lien 
from the date it was docketed upon Edward 
Garrett's estate. The husband had neglected 
to pay the monthly instalments decreed, 
wMch were due since 1872. [In the county 
of Fairfax, Virginia (adjoining Alexandria), 
Edward owned a tract of land; and on the 
lien docket of that county this decree for ali- 
mony was entered, and, according to the law 
of the state, became a lien as early as 1872.] 2 
The husband filed his petition in bankruptcy 
on the 7th March, 1874, and was adjudicated 
a bankrupt on the 16th Jlarch. In Janu- 
ary, 1875, at his instance, a rule issued call- 
ing upon his creditors to show cause why 
certain of his real estate bound by the lien of 
the decree for alimony, should not be set aside 
to him as a homestead according to the con- 
stitution and laws of Virginia, and discharg- 
ed from the claims of the wife. To this rule 
Phillis Garrett answered the facts as stated, 
and maintained that the marriage having oc- 
curred prior to the adoption of the constitu- 
tion containing the homestead provision, the 
obligation to pay the alimony decreed could 
not thus be annulled, and that to allow the 
husband thus to avoid this obligation would 
be practically to use the law to defeat the 
veiy purpose which the convention had in 
view when the measure was adopted, viz.: 
the support of tlie family. Vide Code Va. 1873, 
e. 183, § 9, and Anthony v- Wade, 1 Bush, 110. 

HUGHES, District Judge. The state court 
which rendered the decree mentioned was a 
court having full jurisdiction of questions of 
divorce and alimony, which this, the bank- 
ruptcy court has not. That court was com- 
petent to render such decree, and the bank- 
ruptcy court has no jurisdiction, direcOy or 
indirectiy, to review or modify or affect that 
decree. The lien of the decree directing the 
payment of alimony in monthly instalments 
is a continuing lien, similar in some respects 
to a ground-rent charge upon ground in 
which a homestead should be claimed. In 
this case it is superior to the claim of home- 
stead; for, though the decree of alimony was 
itself subsequent in date to the adoption of 
the state constitution, which makes the home- 
stead superior to judgments upon contracts 
made after Its adoption, yet the marriage and 
birth of children, and therefore the contract 

2 [From 11 N. B. R. 403.] 



QARRETT (Case No. 5,253) 

on whicli the decree was rendered, occurred 
long before the adoption of the state constitu- 
tion, and have priority over the right of 
homestead. 

As to the monthly payments which fell due 
before the proceedings in bankruptcy, it 
might be a question whether, as a personal 
charge, the discharge in bankruptcy does not 
release from them. That is a question 
which can only be decided in. a suit in per- 
sonam for these instalments, on a plea of 
discharge in bankruptcy. Certainly, how- 
ever, does the lien of the decree bind the 
lands for these instalments. 

As to the payments accruing monthly after 
the petition in banki*uptcy, they are due by 
natural obligation which continues; they are 
in the nature of fiduciary obligations, which 
the bankruptcy law does not affect, and 
which a bankruptcy court will not interfere 
with, the proper state court having exclusive 
jurisdiction of the subject— to enforce, remit, 
diminish, or increase the alimony as it may 
see fit. 

I will allow the land claimed as a home- 
stead to be set aside to the bankrupt as 
such, but shall take care to recite in the order 
that the homestead shall be held subject to 
the right of the wife to alimony, as has been 
or may be decreed to the wife by the state 
court 
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Case No. 5,S53. 

GARRETT v. WOODWARD et al. 

GRAHAM V. SAME. 

[2 Cranch, O. O. 190.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1S19. 

Depositions— Certificate op Magisthate — Evi- 
dence OF Contests op Papeu in Defend- 
ant's Possession — Pautnbrshif. 

1. The magistrate who takes a deposition un- 
der the 30th section of the judiciary act of 
1789 [1 Stat. 88] must certify that the deponent 
was "carefully examined, and cautioned, and 
sworn or affirmed, to testify the whole truth.' 
It is not sufficient that he certify that previous 
to the taking of the deposition the deponent 
was by him carefully examined, cautioned, and 
affirmed, to testify the whole truth concerning 
all the matters touching which he should be 
questioned, although one of the interrogatories 
should be: "If you know any thing further, 
material to plaintiff or defendant in the cause, 
mention it and conceal nothing." 

2. If the defendant will not, upon notice, pro- 
duce at the trial a material paper, in his pos- 
session, the plaintiff may give parol evidence of 
its contents. 

[See Bas v. Steele, Case No. 1,088.] 

^ [Reported by Hon. WiUiam Cranch, Chief 
Judge.] 



3. In an action brought to charge the de- 
fendant Y. as a secret partner with the other 
defendant W. after having given competent 
evidence to prove the partnership, the declara- 
tions of W. the ostensible partner may be given 
in evidence to show that the debt due to the 
plaintiff was a debt due by the partnership. 

These suits were brought to charge the de- 
fendant Yerby, as a secret partner with the 
defendant Woodward. 

The deposition of Anthony Elton, taken by 
the mayor of Philadelphia, under the 30th 
section of the judiciary act of 1789 (1 Stat. 
88), was offered in evidence on the part of 
the plaintiff. 

air. Jones, for defendant, objected to it, be- 
cause the mayor had not certified that the 
deponent was "carefully examined, and cau- 
tioned, and sworn or affirmed to testify the 
whole truth." The mayor had certified that 
the deposition was fallen upon the interroga- 
tories thereunto annexed, the *last of which 
was in these words: "If you know any thing 
further, material to plaintiff or defendant 
in tlie cause, mention it, and conceal noth- 
ing." He fiirther certified that the deposi- 
tion was reduced to writing by the witness 
and subscribed by him in his own handwrit- 
ing, in his (the mayor's) presence; and that 
previous to the taking thereof the deponent 
was, by him, carefully examined, cautioned, 
and affirmed to testify the truth concerning 
all the matters touching which he should be 
questioned. 

THE COURT (nem. eon.) sustained tlie ob- 
jection, and rejected the deposition. 

The plaintiffs having given notice to both of 
the defendants to produce at the trial a paper 
purporting to be articles of copartnership, 
between the defendants, and to be signed by 
both of them, and witnessed by a Mr. Lang, 
and having proved such a paper to have been 
in the possession of Woodward, one of tlie 
defendants, and the same not being pro- 
duced, the plaintiffs offered to prove the 
contents by parol evidence. 

air. Jones and Mr. Key, for defendant 
Yerby, objected that Yerby was charged as 
a dormant partner. That the defendant 
Woodward was interested and combined vnth 
the plaintiffs in the endeavor to establish the 
partnei'ship; and that Yerby cannot be 
charged by the confessions or the acts of the 
other defendant until a partnership shall 
have been fii-st proved. 

THE COURT, however (CRANCH, Chief 
Judge, not concurring), permitted parol evi- 
dence to be given of the contents of the 
paper; and the defendant Yerby took a 
bill of exceptions. 

The plaintiffs having given evidence of a 
partnership in the name and firm of Thomas 
Woodward, the confessions of the defend- 
ant Woodward were permitted -by THE 
COURT to be given in evidence, to show 
that the debt due to the plaintiffs was a debt 
due from the partnership. 
[See Case No. 13,129.] 
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Case Wo. 5,S54, 

In ro GARRISON. 

[5 Bon. 430; i 7 N. B. R. 287.] 

District Court, S. D. New York. Jan., 1872. 

Tradesmait— Books of Account. 

A bankrupt's occupation had been that of a 
stair-builder. He bought lumber, nails and oth- 
er materials, and, by the labor of workmen em- 
ployed by him, wrought the materials into 
stairs, for persons who gave him orders to build 
the stairs, and paid him a gross sum therefor. 
He kept no books except a memorandum book 
of men's time: Held, that he was a merchant or 
tradesman, and had not kept proper books of 
account, and that he was, therefore, not entitled 
to a discharge in bankruptcy, 
(Cited in Re Archenbrown, Case No. 505.] 
[Cited in Re Howard, 59 Vt. 595, 10 Atl. 716: 
Re Good, 78 Cal. 399, 20 Pac. 861.] 

tin bankruptcy. In the matter of Edward 
Garrison.] 

Salter & Cowing, for bankrupt 
Stephen A. Walker, for creditors. 

BLATCHFORD, District Judge. In this 
case I must refuse a discharge, on thp third 
specification filed by the creditors Smith & 
Williams, without reference to any other 
specifications. That specification is, that the 
bankrupt, being a merchant or tradesman, 
has not, subsequently to the passage of the 
act [of 18G7 (14 Stat 517)], kept proper books 
of account 

He was a merchant or tradesman. His 
occupation was that of a stair-builder. He 
bought lumber, nails and other necessary 
materials, and, by the labor of workmen 
employed and paid by him for the purpose, 
wrought such materials into stairs, for per- 
sons who gave him orders to construct such 
stairs, and received as compensation, from 
such persons, a gross price for the stairs de- 
livered and completed. He was none the 
less a tradesman because he was, also, a 
manufacturer .of the stairs, or because he 
did not re-sell the lui^ber and other ma- 
terials in the same state in which he bought 
them, or because he did not buy and sell 
completed stairs. 

He kept no cash book. Such books as he 
kept furnish no intelligible account of his 
transactions. A large part of the outstand- 
ing debts against him, set forth in his 
schedules, are debts for lumber bought on 
credit, and used in his business. He testifies 
that he kept no books except a memorandum 
book of men's time; that he has no means 
of testifying respecting his business for the 
two years prior to the filing of his petition, 
except his memory, and, possibly, some paid 
bills and accounts rendered, and some of 
such memorandum books. His petition was 
filed on the 30th of December, 1868. He tes- 
tifies that he cannot tell what amount of 
debts was owing to him, or by whom, on the 
1st of January, 1868, or what amount of 



debts he owed on that day, or to whom. His 
schedules show debts to the amount of over 
§7,000, nearly all of the amount contracted 
during the year 1868, and nearly all of it for 
lumber for his business. Persons who buy 
on credit and sell again, in such wise as to 
be merchants or tradesmen, must see to it, 
in order to be in a position, when misfortune 
overtakes them, to obtain the benefits of the 
bankruptcy act that they keep such books 
in relation to their business, as will furnish 
an intelligible account to their creditors of 
the state and course of their business ti'an- 
sactions, not leaving such account to be 
made up from memory or from sources other 
than such books. 
A discharge is refused. 



1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 
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Case Wo. 5,356. 

JARRISON v. CHICAGO et al. 

[7 Biss. 480; 9 Chi. Leg. News, 362; 6 Am. 
Law Rec, 25; 4 Law & Eq. Rep. 166.] i 

Circuit Court N. D. Illinois. July, 1877. 

COXTKACTS WITH MOSICIPAL COHPORATIOS'S — Au- 

THOEiTy OF Municipal Officeiis to 
Make Time Contracts. 

1. The city of Chicago has not the right to 
contract for lighting the streets and public 
buildings for a term of years. 

[Cited in Citizens' Gas & Min. Co. v. Town 
of Elwood, 114 Ind. 334, 16 N. E. 625: 
Putnam v. Grand Rapids, 58 Mich. 423. 25 
N. W. 333.] 

2. If the other contracting party has gone to 
great expense in pursuance of such a contract 
a strong equity may arise in his favor. 

3. The officers of a municipal corporation 
should be held to a rigid accountabilitv in tlie 
discharge of their duty in regard to contracts 
of such corporation; and in all cases of con- 
tracts to run for years, the authority to make 
them should be clear, because they involve pe- 
cuniary liability which will be a tax upon fu- 
ture property owners of the city. 

{Cited in City of Indianapolis v. Indianapolis 
Gaslight & Coke Co., 66 Ind. 404.] 

In equity. This was an application for a 
preliminary injunction made by Cornelius K. 
Garrison, a citizen of the state of New York, 
as a stockholder of the People's Gas Light 
and Coke Company, an Illinois corporation, 
to restrain the city of Chicago from interfer- 
ence with the rights of the gs^ company, un- 
der and by virtue of a certain contract en- 
tered into by the city of Chicago with said 
gas light and coke company, on the 3rd of 
October, 1869, for the supply of gas to the 
city for the period of ten years, for a sum 
not exceedmg §3.00 per 1,000 cubic feet 
The bill, after setting forth the contract 
and averring the expenditure of $300,000 in 
the construction of gas works, and 540,000 
for the purpose of supplying the west divi- 
sion of said city with gas as required by 
said contract charged, among other things, 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 6 Am. Law Rec 
25, and 4 Law & Eq. Rep. 166, contain onlv 
partial reports.] 
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the repudiation of the contract on the part j 
of the city, its refusal further to receive the j 
gas as agreed from the company, and that 
the said "city -will, unless restrained by an j 
injunction, enter into a contract for lighting 
the west division of said city and the pub- 
lic buildings with oil, and discontinuing 
lighting the west division of said city by 
gas, and that the said city now threatens to 
and will, unless restrained by injunction, en- 
ter upon and take possession of all the lamp 
posts erected by the People's Gas Tjight and 
Coke Company, talcing therefrom the service 
pipe, or a portion thereof, and wholly pre- 
vent said company from using said lamp 
posts and service pipes connected therewith 
for the purpose for which they were erect- 
ed." The bill prays for a temporary injunc- 
tion, and "that the court may declare said 
contract to be in full force and effect, and 
that the damages of said company may be 
ascertained, by reason of the wrongful acts 
of said city." The application was made up- 
on bill, answer and affidavit 

For the complainant it was contended that 
there was a manifest and undeniable viola- 
tion on the part of the city of the written 
contract in this case, and that heavy expen- 
ditures had been incurred by the company 
on the faith of the contract, that irrepara- 
ble injury would be sustained by the com- 
pany and its stockholders if the defendant 
was not restrained by injunction, as prayed 
for in the bill. The principal ground of de- 
fense relied on was the alleged invalidity of 
the contract set forth in the bill. 

T. 6. Frost, in opposition to the applica- 
tion, contended, that the bill could not be 
sustained, nor the application for injunc- 
tion could not be granted for the following 
reasons: 

I. There was a complete remedy at law, 
If the contract on which the complainant's 
rights depend is valid, and where there is an 
adequate remedy at law, the injured party 
cannot maintain a bill in equity, or be enti- 
tled to the benefit of the extraordinary writ 
of injunction. Dows v. Chicago, 11 Wall. [78 
U. S.] 108-112; Ewing v. St Louis, 5 "Wall. 
[72 U. S.] 413-4:19; Hannewinkle v. George- 
town, 15 Wall. [82 U. S:] 548. 

II. A municipal corporation cannot be en- 
joined from the exercise of its legitimate or 
chartered powers where its action does not 
transcend said powers. If it has violated 
its contract the injured party must be re- 
mitted to his action at law. He cannot, 
though there has been a palpable violation 
of the contract on the part of the corpora- 
tion, on that ground alone, arrest the ma- 
chinery of the city government or impede 
it in the legitimate exercise of its functions. 
I'ublic policy forbids that a municipal cor- 
poration should be enjoined from the exer- 
cise of its clear, chartered powers conferred 
for important public purposes. Wiggin v. 
New York, 9 Paige, 21-23; Mississippi v. 
Johnson, 4 Wall. [71 U. S.] 475-500; People 



V. Bissell, 19 111. 231; U. S. v. Guthrie, 17 
How. [58 U. S.] 303; Dows v, Chicago, 11 
Wall. [78 U. S.] 108-112; Dill. JIun. Corp. 
§§ 58, 476, 727-729, 738, 740, and notes; Peo- 
ple v. New York, 2 Hill, 9, 10; In re Fay, 15 
Pick. 252; People v. Supei-visors of Queens, 
1 Hill, 19G; Brooklyn v. Meserole, 2G Wend. 
140, 141; People v. Galesbury, 48 111. 485; 
Dickey v. Reed, 78 lU. 261. 

in. The contract set forth in the bill and 
relied upon as the foundation of the rights 
of the gas company, and of the complainant, 
as a stockholder thereof, was void, and was, 
therefore, incapable of enforcement, either 
in law or equity, upon the following grounds: 
First Because such a contract was not au- 
thorized by any provision of the charter, and 
was in conflict with its general purpose and 
policy, and illegally suspended the opera- 
tion of the legislative and other powers of 
the common council for the period of ten 
years, and was contrary to public policy. 
12 Abb. Pr. 364, 378; Presbyterian Church 
V. New York, 5 Cow. 538; Coates v. New 
York. 7 Cow. 585; Milhau v. Sharp, 17 Barb. 
435; in coui-t of appeals, 27 N. Y. 611; State 
V. Cincinnati Gas Light & Coke Co., 18 Ohio 
St 262, 294; Dill. Mun. Corp. §§ 371, 372; 
Gale V. Kalamazoo, 23 Mich. 344; Britton 
V. Mayor of New York, 21 How. Pr. 251; 
City of Jackson v. Bowman, 39 Miss. 671; 
Gosler V.Georgetown, 6 Wheat [19 TJ. S.] 593; 
East Hartford v. Hartford Bridge Co., 10 
How. [51 U. S.] 535; Davis v. New York, 14 
N. Y. 50G. 532; Richmond Co. Gas-Light Co. 
V. Middletown, 59 N. W. 228, 232; 1 Dill. 
Mun. Corp. §§ 253, 254, 256, 257, 259, 296; 
Thompson v. Schermerhorn, 6 N. Y. 92; State 
V. Cincinnati Gas Light & Coke Co., 18 Ohio 
St 290; Illinois & St L, R. & C. Co. v. St. 
Louis [Case No. 7,007]. Second. Said con- 
tract was prohibited by the following provi- 
sion of the charter, found on page 428 of 
Laws and Ordinances of Chicago, being sec- 
tion 43 of the act of February 13, 1863, viz.: 
"No contract shall be hereafter made by the 
common council, or any committee or mem- 
ber thereof, and no expense shall be incurred 
by any of the officers or departments of said 
city government, whether the object of the 
expenditure shall have been ordered by the 
common council or not, unless an appropria- 
tion shall have been previously made con- 
cerning such expense," No such appropria- 
tion was or could have been made prior to 
the execution of this contract. Appropria- 
tions are made annually, and cannot be made 
without special authority, to cover expenses 
for ten successive years at one time. Pull- 
man V. New York, 49 Barb. 57; Bladen v. 
Philadelphia, 60 Pa. St 464; Philadelphia v. 
Flanigen, 47 Pa. St. 22; Jonas v. Cincinnati, 
18 Ohio, 318; McSpedon v. New York, 7 
Bosw. 601. Third. The contract in question 
made by the mayor and comptroller, on be- 
half of the city, with the gas company, was 
not warranted by the authority conferred by 
the resolution of the common council, recited 
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in the contract and under which it was exe- 
cuted, because, contrary to the proviso in 
said resolution, viz.: "that the price to be 
paid for the gas sliall not exceed three dol- 
lars per thousand cubic feet," whereas the 
price fixed by the contract did exceed said 
price authorized by the resolution by the 
amount of the government tax on the gas in 
addition. Nor was it within the power of 
the city council to authorize the mayor and 
comptroller to make the contract in question, 
and leave the terms of the contract open to 
the discretion of these officers. 

IV. The complainant, as a stockholder of 
the People's Gas Light and Coke Company, 
had no right to maintain this suit. Because 
he could only maintain such a suit where 
the corporation, of which he is a member, 
•exceeded its powers, or allowed its fran- 
chises to be violated to the irrreparable in- 
jury of the stockholder. Such a suit cannot 
be maintained merely because of the refusal 
of the corporation to commence a suit to en- 
force its rights even in a proper ease. Dodge 
V. Woolsey, IS How. [59 U. S.] 341;' Mem- 
phis V. Dean, S Wall. [75 U. S.] 64, 76; Sam- 
uel V. Holliday [Case No. 12,288]. 

Corydon Beckwith, William 0, Goudy, and 
B. F. Ayer, for complainant. 

T. G. Frost, Leonard Swett, and Elliott 
Anthony, for defendants. 

DRUMMOND, Chrcuit Judge. In May, 
1859, the city of Chicago entered into a con- 
tract with the Chicago Gas Light and Coke 
'Company to fmrnish the city with gas for 
ten years, viz., till May, 1869. 

In February, 1855, the People's Gas Light 
and Coke Company was incorporated, and 
was authorized to manufacture aud sell gas 
to -the city of Chicago, and to erect all neces- 
sary works for that purpose. 

In April, 1862, with the consent of the city, 
the Chicago Gas Light and Coke Company 
assigned all its interest in the contract of 
1859, as to the west division of the city, to 
the People's Gas Light and Coke Company, 
•and from that time the latter company, until 
May, 1869, when the conti'act of 1S59 expired, 
performed the obligations of the Chicago Gas 
Light and Coke Company under that con- 
tract In 1869, then, the People's Company 
had the means of manufacturing gas, and 
was selling it to the city as the assignee of 
the Chicago Company. 

By an amendment made in 1865 to the 
charter of 1855, 'the People's Company was 
-authorized, with the consent of the city, to 
lay down all necessary gas pipes along the 
streets and public sciuares. This power 
seems to have been exercised by the com- 
pany from 1869 to 1876,. and until the contro- 
versy which has given rise to this litigation. 

By its charter the city had authority to 
light the public streets— and, it is to be in- 
ferred, the public buildings and offices— and 
to levy and collect a tax for that purpose. 
The power to provide the necessary means 



for lighting the sti'eets, buildings and offices, 
either by the construction of a gas manu- 
factory or by contract, would seem to fol- 
low as of course. But it can hardly be pre- 
sumed, in the absence of any restrictive 
legislation on the subject, that it was intend- 
ed to confine the city of Chicago, as its source 
of supply for gas, or for light, to the People's 
Company or to the Chicago Company. These 
means were furnished, but they were not 
exclusive. 

In 1869 the charter of the city contained a 
provision that no contract should be made 
by the city involving any expense, unless an 
appropriation was previously made concern- 
ing such expense. And the comptroller was 
required in May of each year to submit an 
estimate of the amount necessary to defray 
the expenses of the citj' for the cmTent fiscal 
year. 

This provision of the charter does not 
seem to have been construed as a prohibition 
to the execution of conti-acts extending over 
one year, even where the appropriation did 
not meet fully the expense of the contracts, 
and it would be difficult to maintain that 
this construction is unsound. The language 
must obviously be applied to the subject 
matter of the contract, as understood by the 
legislature, viz.: to those matters where the 
terms of the contract and the time of its 
execution were practically within the reach 
of an appropriation once made. 

The construction of tunnels, of water 
works, of public buildings, including gas 
works, of deepening summit levels, and many 
other matters within the general scope of 
the powers of the ciiy, may require more 
than a year to complete, and must neces- 
sarily involve more than one appropriation. 
And yet, in view of the manifest intention 
of the legislature, it may be doubted whether 
the city would be authorized to execute any 
of these general powers within an estimate 
first made of the expense to be incurred. 

But if it be admitted that this is the true 
meaning of the prohibition, it is clear that 
the purpose of the legislature was to limit 
the city council to the actual necessities of 
the particular case, and the question to be 
determined is whether there was a reason- 
able necessity on the part of the city council 
to extend the contract in controversy here, 
and which will now be mentioned, for ten 
years from its date, there being no appro- 
priation made commensurate with the obliga- 
tions of the contract 

We will waive the question connected with , 
the right of the plaintiff, a stockholder of 
the People's Gas Light aud Coke Company, 
to come into this com-t for equitable relief, 
and also the other question, whether there 
is not a complete remedy at law for a breach 
of the contract if valid, against the city, 
questions not free from difficulty, and come 
to what is the principal controversy between 
the parties— the contract between the city 
and the People's Company. 
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On the 5th of October, 1869, in pursuance 
of antliority given to tliat effect by tlie city 
council, tlie mayor and compti'oller entered 
into a contract witti the People's Gas Light 
and Coke Company, by which the gas com- 
pany agreed to supply the streets and public 
buildings and offices of the west division with 
gas for §3 for 1,000 cubic feet, and the city 
agreed to take and use the same for the 
streets, buildings, and oflaces, and pay the 
price named. The contract was to continue 
in force till the 1st of April, 1879. 

The contract contains other stipulations not 
material to this controversy. But it must be 
stated that the contract assumes that the 
gas company had the means of complying 
with its obligations. It is not the case of a 
contract made by the city with the company, 
by which the company as a consideration for 
making the contract with the city, was to 
construct and maintain gas works where 
there were none before. On the contrary, it 
is to be fairly inferred that the company had, 
as authorized by its charter of 1855, and its 
amendment of 1865, constructed gas works 
before October, 18G9, and had the necessary 
appliances to execute the contract on its part. 
It is true, the bill alleges, and we may pre- 
sume that, in consequence of the mailing of 
the contract, the company enlarged its works 
and made considerable expenditures; but it 
nowhere appears that this was a condition 
precedent to the execution of the contract, 
as that the city declared, if this shall be done, 
the contract shall be executed, or that the 
company said, if not done, then it would not 
be a party to the contract. This, then, being 
the condition of the parties as to the subject- 
matter of the contract had the city the ca- 
pacity to make it? I think it had not. 

It is not necessary to refer to the numerous 
cases cited in the argument. In my judg- 
ment, they establish by a preponderance of 
authority, that a municipal coi-poration, un- 
der the powers conferred on the city of Chi- 
cago by the legislature, and imder the cir- 
cumstances existing here, had no right to 
make a contract with the People's Gas Light 
and Coke Company to pay for the use of gas 
for so long a lime. And I think on principle 
the same conclusion must be reached. 

The officers of the city— the members of the 
council— are trustees of the public. They are 
clothed with authority to legislate upon pub- 
lic interests. There can be do doubt that the 
right to regulate the lighting of the streets 
and to furnish means for the same by taxa- 
tion, is in its nature legislative power. It 
concerns the whole public of the city. The 
effect of the conti*act In question by the city 
authorities in October, 1869, if valid, was to 
bind their successors for ten years as to those 
matters of legislation. If it be conceded that 
the power existed, as claimed, then it prac- 
tically follows that at the end of the term in 
1879, a contract may be made by their suc- 
cessors without limit, and which may bind 
the public indefinitely. I am unwilling to 



sanction a principle which, in a case like this, 
would lead to such results. The safer rule 
is to hold the officers of a municipality to a 
rigid accountability in the discharge of their 
trust. In all cases of contracts to run for 
years, the authority to make them should be 
clear; because they involve pecuniary lia- 
bility, and it is a tax upon future property 
owners of the city. 

To sustain the conti-act between the city 
and gas company in this case would encour- 
age the making of such contracts in the 
future. It would place it in the power of 
companies, whose interests were to be af- 
fected by them, to multiply them, and to con- 
tinue them when the public interest demand- 
ed they should cease. To condemn it is to 
prevent, so far as it may tend to produce that 
result, the use of influences which look ta 
private rather than to public profit. It is bet- 
ter that all parties should understand there 
is a limit to the power of municipal bodies 
in such cases. I hold, therefore, as matter 
of strict legal right, that the contract of Oc- 
tober otli, 1869, was unauthorized, and the 
motion for an injunction against the city to 
prevent interferences with lamp posts, serv- 
ice pipes, etc., will be denied. 

But the opinion of the court, even on this 
application, would be incomplete without 
considering the case in another aspect. 

It must be admitted that the claims of the 
gas company against the city seem, in some 
respects, to be founded in a strong equity. 
The city assumed to treat with the company 
on the basis of right to make the contract. 
The latter may, therefore, be pardoned for 
recognizing the authority claimed. Por sev- 
eral years the city conceded the validity of 
the contract by paying for the gas the stipu- 
lated price. It is only within the last few 
years, and after the cost of producing gas had 
been reduced, that any active efforts were 
made by the city to deny the obligations of 
the contract If the cost of its production 
had been increased, we should probably 
never have been troubled with this litigation. 

The company has made large expenditures 
for additional works. Many miles of mains 
and many service pipes have been put down. 
These have been much extended in parts of 
the city where there has been, up to the pres- 
ent time, no adequate return, owing to the 
sparseness of population there. It is alleged 
this has been done by the company at the re- 
quest of the city, and that in consequence the 
company has been subjected to great loss 
caused by condensation and leakage of gaa 
from the pipes not in use and not required for 
use when they were put down. 

The conti-act by its own limitation, expires 
in less than two years from the present time. 
In view of these circumstances it was suggest- 
ed at the hearing of the motion for an injimc- 
tion, that some satisfactory arrangement 
should be made between the parties, or by 
reference to others. The gas company has the 
means of supplying gas. The city needs it. 



£10. Fed. Cas. page 63] 



(Case No. 5,256) GARRISON 



It would seem as though they could deal with 
-each other better than with any one else. If 
the purpose of the city was to do nothing im- 
til the validity of the contract was ascertain- 
■ed, that is now accomplished so far as the 
opinion of this court can determine it And, 
therefore, as we are now only deciding a pre- 
liminary motion in the case, it does not seem 
improper to renew the suggestion that was 
made on the hearing of the motion;— for the 
equity of the plaintiff appears so strong, the 
acquiescence of the city in the contract so 
long continued, that, if I coiild hold it bind- 
ing on the city because of this acquiescence, 
I should feel inclined to do so, but the fact 
that the rights of the public cannot in any 
way be afEected, prevents this, and nothing 
remains to be done in the present stage of the 
case but to express the wish that the sugges- 
tion of the court may be adopted by the par- 
ties. 



Case No. 5,S56. 

GARRISON V. MAEKLET. 

[7 N. B. R. 246.] i 

Circuit Court, E. D. Michigan. May 6, 1S72. 

Equity JoKraDiCTiox— Discovert — Remedy at 

LA.TT, 

1. Where the complainant knows what the 
j^oods, transferred in fraud of the bankrupt act 
114 Stat. 517], consisted of, he cannot claim 
•equity jurisdiction, on the ground of discovery, 
because he is ignorant of their precise amounts, 
for he can compel the examination of the pre- 
ferred creditor and obtain a full disclosure. 

2. Where the remedy at law is plain, ade- 
•quate, and complete, without any reasonable 
•doubt, equity will decline the jurisdiction, pro- 
vided the objection is taken by demurrer, or is 
•claimed in the answer. 

{Distinguished in Sill v. Solberg, 6 Fed. 471.] 

3. Bill dismissed, without cost to either par- 
ty. 

Demurrer to bUl. The bill in this cause is 
filed by the complainant [Charles M. Garri- 
son] as assignee in bankruptcy, and its ob- 
ject is to recover the value of a certain stock 
of goods alleged to have been transferred by 
the bankrupts to the defendant [John J. 
Markley], a creditor, within four months, 
■etc., with a view to give him a preference, 
the bankrupts then being insolvent, and, the 
defendant having reasonable cause to believe, 
etc., in fraud of the bankrupt act. It is also 
alleged that complainant is ignorant of the 
particular description of the goods so trans- 
ferred, and a discovery in that regard is 
prayed. A demurrer has been interposed, 
alleging as grounds of demurrer numerous 
infoi-malities in the bill, and in its execution, 
signing and verification, and especially to the 
discovery prayed, and to the equity of the 
bm. 

Mr. Diclvinson and Mr. Pond, for complain- 
-ant 

Mr. Griffin, for defendant 
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LONG YEAR, District Judge. Passing over 
the formal objections to the bill, I will pro- 
ceed at once to the consideration of the last 
two grounds of demurrer, viz.: to the dis- 
covery and to the equity of the bill. 

First as to discovery. On the argument 
the ground upon which the claim of equity 
jm'isdietion is based was, that, not knowing 
the particxilar description of the goods, the 
plaintiff could not declare in a suit at law, 
and it was therefore necessary for him to 
come into equity for a discovery of the same; 
and that equity having jurisdiction for that 
purpose, it will retain it for relief. This 
claim cannot be maintained, for several rea- 
sons; the complainant knew that the goods 
so tiunsferred was "a stock of merchandise, 
consisting of groceries, drygoods, fancy goods, 
hax-dware, boots and shoes, ready-made cloth- 
ing, and other articles of merchandise" as ap- 
pears in these express words on the face of 
the bill; these constitute data amply suf- 
ficient to enable a competent pleader to frame 
a dedaration at law, with all the particidar- 
ity necessary in such a case. It would, no 
doubt, be convenient to know the exact items 
and quantities and numbers of each kind, 
but this is not necessary; because the plead- 
er may, as is done almost every day, cover 
the whole range of items of each kind, and 
may state the numbers, quantities and val- 
ues broad enough to cover any jwssible 
proofs that may be made. (2) Complainant 
has at hand, in the bankruptcy court of 
which he is an officer, a ready means of ob- 
taining all the information he could possibly 
obtain by an answer to a bill in equity. Un- 
der section twenty-six of the bankrupt act 
he can compel the examination of the prefer- 
red creditor, as weE as the bankrupts them- 
selves, and obtain a full disclosure. (3) 
Since the law has been changed so , as to 
allow parties to be called and examined as 
witnesses in trials at law, discovery bills in 
aid of ti'ials at law, or to enforce purely 
legal rights, have become entU'ely unneces- 
sary—have, in fact, fallen into disuse, and 
may be considered practically obsolete. See 
1 Story, Eq. Jur. § 74. (4) Even if it were 
otherwise, it could not be maintained, be- 
cause it is not alleged that the facts cannot 
be proven by any other witness; and, fur- 
thermore, such allegation could not from the 
nature of the case, be truthfully made; be- 
cause the bankrupts of course know all that 
the defendant can know in regard to the 
matters alleged, and they are competent 
witnesses. [Brown v. Swann] 10 Pet [35 
U. S.] 497, 501; Har. [aiich.] 203; 1 Story, 
Bq. Jur. §§ 71, 74c, 74d. 

Second, as to the equity of the bill. 
Jurisdiction is claimed on the ground in ad- 
dition to the ground of discovery, that the 
question of fraud is involved, of which 
equity always takes cognizance, concurrent 
with the courts of -law— that the jurisdiction 
being eoncm'rent equity having obtained 
jm-isdiction first, will retain it These posi- 
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tions are no doubt correct as a general rule. 
There are, however, well defined exceptions 
recognized, by which the rule is confined to 
somewhat narrower limits than as above 
stated. ' 

Judge Story (Story, Eq. Jur. §§ 76, 74e), in 
view of the exceptions alluded to, states the 
rule as follows: "It may, therefore, be 
said that the concurrent jurisdiction of 
equity extends to all cases of legal rights, 
where, under the circumstances, there is not 
a plain, adequate, and complete remedy at 
law." He is here speaking particularly of 
concurrent jurisdiction in cases involving 
fraud. It is not alone because there is a 
remedy at law, that equity will decline the 
jurisdiction,, but it is because the remedy 
at law is plain, adequate, and complete. If," 
however, the fraudulent transaction in ques- 
tion, was attended by, or has given rise to, 
cu'cumstances on account of which a judg- 
ment at law will fall short of doing full and 
complete justice between the parties, or on 
account of which there is difficulty in reach- 
ing the full merits of the case under the 
rules of law, or where there is even a 
reasonable doubt as to the remedy at law 
being plain, adequate, and complete, equity 
will always talie and retain jurisdiction; 
but in all other cases equity will decline 
to talie cognizance of the case and leave 
the parties to their action at law, provided 
the objection is taken by demurrer or 
is claimed in the answer. Not because 
equity has not jurisdiction, but because it 
is more proper that such cases should be 
tried at law, it being optional with the 
equity court, in all such cases, to retain the 
jurisdiction or decline it, as circumstances 
seem to indicate. 1 Story, Eq. Jvur. §§ 73, 
74e. 

The supreme court of Michigan state the 
rule thus: "The true rule upon this subject 
would seem to be, that where the subject 
of the suit is embraced under any of the 
appropriate heads of equitable jurisdiction, 
the court will take cognizance of it, not- 
withstanding there may be a remedy at 
law, or other circumstances exist which 
would induce the court to refuse to entertain 
jurisdiction in the particular case, unless 
the defendant raises the objection by de- 
murrer, or claims the benefit of it in his 
answers." Williams v. Mayor, etc., 2 Mich. 
560, 585. In the case of Stockton v. Wil- 
liams, 1 Doug. (Mich.) 545, 565, cited by 
counsel for complainant, there was a former 
suit at law pending, but it was not taken 
advantage of by plea or otherwise, and the 
question was first raised at the hearing. 
While the court doubtingly expressed the 
opinion that the objection might have been 
good if made in time, yet defendant, hav- 
ing submitted to the jurisdiction, it was 
now too late to make the objection. 

In the present case, there is not a shadow 
of doubt that the remedy at law is plain, 
adequate, and complete. A judgment at 



law cannot fail, on account of anything in- 
herent in the ease itself, to reach its full 
merits, and there is not a circumstance in 
the ease seeming to require equitable in- 
terference for any pmrpose whatever. De- 
fendant has taken the objection by demurrer, 
thereby in effect demanding the right to 
have the case tried in a court of law and by 
a jm*y. There are no cu-cumstances in the 
case indicating, or in any manner requiring, 
that he should be deprived of that right. 
Therefore, under the rules above laid do^^^], 
the court decline the jurisdiction. The bill 
must be dismissed, but without costs to 
either party. 



GARRISON, The W. F. See Case No. 17,- 

475. 



Case No. 6,S67. 

GARROW et al. v. DAVIS et al. 

[10 N. y. Leg. Obs. 225.] 

Circuit Court, D. Maine. Sept. Term, 1851. i 

Principal and Agknt. 

1. An agent, when contracting for his prin- 
cipal, cannot stipulate for any private collateral 
benefit for himself. If he does, he will be 
deemed to take and hold it in trust for his 
principal. The rule applies to all persons 
standing in a fiduciary relation to those for 
whom they are acting, 

[See note at end of case.] 

2. Fraud may be inferred from facts and 
circumstances without direct proof. But when 
the circumstances admit of a natural and prob- 
able explanation, consistently with the inno- 
cence and good faith of the party charged with 
the fraud, the presumption is in favor of inno- 
cence. 

[See note at end of case.] 

3. A simple hope, expectation, or possibility 
of benefit is a sufficient consideration to sup- 
port the contract of sale. 

[This was a bill in equity by John Gai-row, 
Thomas Y. How, Jr., James Seymour, and 
George Jliller against Amos Davis, George 
M. Pickering, William MeCrillis, and 
Ephraim Paulk.] 

WARE, District Judge. In February, 
1835, John Black, as the agent of the dev- 
isees of William Bingham, entered into 
two contracts with one Ramsdell to sell to 
him a township of land. No. 14, in the coun- 
ty of Hancock, with* a sti-ip adjoining it, 
amounting in the whole to 28,804 acres, at 
three dollars per acre, the whole amount of 
the purchase being §86,412, to be paid in 
five equal installments, the first in sixty 
days, and the others in one, two, three, and 
four years, with interest, for which notes 
were given. The contract contained a pro- 
viso that if the notes were not paid accord- 
ing to their tenor, at the election of thfr 
vendor the contracts might be declared void, 
and the money paid should be forfeited. On 
the 1st of April, 1835, Ramsdell assigned 
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all his interest in both contracts to Nathan- 
iel Norton and Junius Keith, and by several 
mesne assignments, two-thirds of the inter- 
est in the contracts came to the plaintifEs by 
purchase at different times between 1837 
and 1841. The first notes for one-fifth of 
the purchase money were paid at maturity 
or within a few days after, and Black re- 
ceived at different times afterwards from 
the different assignees, on account of the 
contracts, including the first payment, $34,- 
003.24. He also received for timber taken 
from the land, $6,066.46, amounting, with 
the cash payments, to $40,071.70, leaving 
$46,341.30 due on the contracts, inclusive 
of interest. In 1839, there was some nego- 
tiations with Black for an arrangement by 
some of the parties interested in the bonds 
by which they might obtain the means of 
paying for the land by a sale of the timber, 
but the negotiation failed, and nothing fur- 
ther was done till 1844, when Black, July 22, 
wrote to Miller, one of the plaintiffs, say- 
ing that he had heard nothing for several 
years from the parties, and informing him 
that he had applications for the purchase of 
the land, and inquiring what the holders of 
the bonds intended to do in regard to their 
interests in them. The plaintiffs wishing to 
save something for themselves, and not be- 
ing in a condition, or not desirous of purchas- 
ing the land, employed Paulk, one of the de- 
fendants, to sell their rights and interest in the 
contract All their legal rights had become 
forfeited, or were liable at the election of 
the vendor to be forfeited, under the proviso, 
by the non-payment of the purchase money, 
,but as Black had given them no notice of 
his intention to insist on the forfeiture, it was 
supposed that their rights in equity were 
not entirely foreclosed. These were a right 
to complete the purchase by paying what was 
due on the notes. But since the original 
contract, the market value of timber lands 
had so fallen that this tract, which was bar- 
gained for in 1835 at three dollars an acre, 
was now considered to be -worth but about 
one, and the balance remaining due on the 
contract, inclusive of the accumulation of 
interest, was more than the present market 
value of the land. All that Paulk had for 
sale was, therefore, the good will of the con- 
tract; that is, the hope or expectation that 
the vendor would be willing to sell to them, 
as the assignees of Bamsdell, in considera- 
tion of what they had already paid, at a 
lower price than he would demand of stran- 
gers. It appears from the deposition of 
Black that though he held the bonds to be 
entirely forfeited and of no value, he was 
unwilling to sell to others until the bonds 
were suirendered and canceled, and it was 
evidently considered by others as well as 
the plaintiffs, that the possession of the con- 
tract was worth something in making a bar- 
gain with him. Miller first applied to Paidk 
by letters, on the 11th and 13th of Septem- 
ber, requesting him to make inquiries and 



ascertain whether anything could be saved 
to the parties interested in the contracts by 
a sale of them, and expressing a faint hope 
that the land might be worth something more 
than the balance remaining due. Paulk in 
his answer communicated the information 
that he had obtained, and expressed his opin- 
ion that the land was not worth in the mar- 
ket more than one dollar per acre, which wa& 
considerably less than the balance due on 
the note without interest, and that there 
was little prospect of the holders of the bonds 
saving anything, unless Black could be in- 
duced to make in their favor a considerable 
abatement of the price. In the last of Octo- 
ber, Paulk was regularly authorized by Miller 
and Norton, two of the plaintiffs, to transfer 
their interest, and furnished with the original 
contract to be surrendered to Black. Under 
this authority he sold the interest of Miller 
ana Norton to Davis, one of the defendants, 
for $1,050, November 16th. Thei'e was a stip> 
ulation in the contract of sale that the pur- 
chaser should have the benefit of the ven- 
dor's communication with Black in regard 
to the price of the land, and that Paulk 
should continue the negotiation with him for 
Davis' benefit. Davis soon after sold por- 
tions of his purchase to the other defendants. 
It is also alleged in the bill that it was un- 
derstood that Paulk should act on the be- 
half of all the parties interested in the bpnds, 
although he was formally authorized only by 
two of them. The plaintiffs complain and 
charge in their biU that Paulk entered into 
a corrupt and fraudulent agreement with the 
other defendants, to procure for their com- 
mon advantage an assignment of these con- 
tracts from the plaintiffs for an inadequate 
and trifiing consideration, and then to con- 
tinue to negotiate in their names with xnack, 
so that he might be made to believe that 
whatever abatement he might make in the 
price would enure to the benefit of the plain- 
tiffs; and it alleged that it was well known 
that Black, from considerations of equity 
and favor, was willing to sell to them, and 
did actually sell under the belief that it was 
for their benefit, for a much less sum than 
he could have obtained from other persons. 
The prayer of the bill is that the defendants 
may be held as trustees and decreed to as- 
sign to the plaintiffs all the right and inter- 
est they obtained by virtue of the sale by 
Black on the payment of such sum as they 
have paid, and to account for whatever they 
have received from the sale of timber or 
otherwise from the land. 

Such in substance is the case presented by 
the plaintiffs' bill. It is not pretended that 
they were desirous of becoming purchasers 
of the land at the time when Paulk made 
his contract with Davis, and a'U that they 
can equitably demand is to have the benefit 
of any abatement of the price which fi-om 
any consideration he might be willing to 
make, and did actually make, from what he 
would have demanded and might have ob- 
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tained from strangers, or whatever other 
value the bonds might have. There is a 
variety of matter introduced into the bill in 
giving a history of the transaction relative 
to the land from the first contract with Rams- 
dell to the final sale to Davis, sharing the 
hardships and losses to which the plaintiffs 
have been subjected, constituting a strong 
appeal to the sympathy and favor of Black, 
if from his position of an agent, and not an 
ownei-, he could be supposed to be accessible 
to any consideration of this kind, and there 
are various charges against Paulk with re- 
gard to his management of the business, 
which have an application more or less direct 
and stringent on the question of his good faith 
in the conduct of his negotiations; but the 
gravamen of the bill is that which I have stat- 
ed. 

A material question arises, then, whether 
Black was willing to sell, and actually did 
sell, under a belief that he was doing a favor 
to the holders of the bonds, for a less sum 
than he would have demanded of other per- 
sons. The answers of Col. Black to this point 
are perfectly conclusive. He says that he did 
not consider them as having any legal or equi- 
table claim against him or his principals ai'is- 
ing out of the original contract, and that he 
never intended to make them any allowance 
or consideration for any such supposed claim 
further than an offer of a renewal of the bonds 
or right of pre-emption; that he had, as agent 
of the trustees of the estate, always given 
bonds in the same form as those given to 
Ramsdell, that many had been forfeited by 
neglect to make the payments, and that he had 
considered such bonds as worthless; that it 
was his wish to have them retm'ned before 
giving new ones, but that he had often given 
new bonds without the surrendering of the old, 
but that his custom was to notify the holders 
and give them, as a matter of comity and not 
of right, a privilege of pre-emption, provided 
they would give as much as others, and that 
in this case, as in others, he considered it as 
his duty to sell for the best price he could get. 
It is therefore certain that the supposition on 
which the suit seems to have been originally 
commenced was a mistake, and when these 
bonds were offered for sale all the value they 
had was that they gave a simple right or priv- 
ilege of pre-emption, and furnished no basis 
of a claim for a reduction of the price below 
the market value of the land. But this right 
is admitted to have been worth something, 
and the question of interest to the plaintiffs 
is whether Paulk in good faith endeavored to 
obtain, and did obtain, the best price he could. 
Immediately after receiving the first letters, 
he made inquiries for the pm-pose of finding a 
purchaser. He had an offer of $1,000 from 
Dwinal, which he did not think proper to ac- 
cept, and attempted to make arrangements 
with Yickering, but, failing of success, he 
finally sold to Davis, who had before been in 
negotiation with Black for the pm'chase of the 
land, for §1,050. No evidence is offered tend- 



ing to prove that a higher price could have 
been obtained, and none that shows that the 
right of pre-emption was worth a greater 
sum. So far as the evidence goes, it shows 
that Davis, after paying the bond holders for 
the bonds, paid Black the fair market value 
of the land. Such is the direct testimony of 
Dwinal, and such seems evidently to be the 
opinion of Roberts,— two of the plaintiff's wit- 
nesses, both well acquainted with the value of 
timber lands. I have not been able to find in 
the record any evidence of a want of dili- 
gence and fidelity in Paulk in his endeavors 
to find a purchaser, or any proof that the sale 
was actually below the value of the bonds; 
nor any evidence of collusion with Davis or 
others in the negotiation for the sale. 

Some disci-epancies m:ged at the argument 
between Paulk's answer and the proofs do 
not appear to me to be of sufficient impor- 
tance to warrant the imputation of bad faith. 
They principally are this, that Paulk urged 
haste in closing the contract; and It is argued 
that he wished to prevent Miller from visit- 
ing Bangor for the purpose of negotiating 
himself. But it is to be borne in mind that 
the sale was not concluded until the near ap- 
proach of the lumbering season, and If it were 
delayed, the opportunity for a sale that sea- 
son would be lost, and with it possibly the 
chance of obtaining anything for the bonds. 
The contract of sale was completed, and the 
papers executed, November 16, but as Davis 
was not prepared to pay the money, they were 
deposited in a bank. Miller was informed of 
the contract, was dissatisfied, and wrote to 
Paulk to delay the sale until he could go to 
Bangor, and Miller had delayed the delivery of 
the papers to the 25th of November to allow 
Miller time for that purpose, and that he might 
ratify or disaffirm the conti-act, but he not ar- 
riving, the papers were delivered on the 26th. 
Complaint was also made that the suggestion 
of Dwinal was not adopted, and the bond sold 
at auction. In this case the offer would of 
coxn-se be withdrawn, and it is possible that 
at an auction sale the bonds would have 
brought less than the offer, and there was no 
considerable probability that an advance 
would be obtained. It was a proposition on 
which the agent ought to exercise a sound 
discretion, and his not adopting it seems to 
me but a slight foundation for an imputation 
of bad faith. Though there may be some- 
thing in the conduct of Paulk which may, to 
a suspicious mind, appear equivocal, there is 
nothing that appears to me to warx'ant the 
charge of collusion with Davis to pass into 
his hands the bonds at an under price. And 
it is certain that Davis, so far from thinking 
that Paulk had any disposition to favor him in 
the bargain, complained of his want of frank- 
ness in the negotiation. 

It was earnestly contended by the counsel 
for the plaintiffs that the contract of Paulk 
with Davis was absolutely void in itself. 
In that contract, Paulk, speaking for his 
principals, says: "We also agree that the 
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said Davis may have the benefit of all our 
■communications with Col. Black, as regards 
the price o£ the land, and may conlinue the 
negotiations with Col. Black through our 
authorized agent for the said Davis' benefit, 
said Davis paying said agent for what he 
may do hereafter, and ourselves not being 
in any way liable for his acts while, negotiat- 
ing for said Davis." It is contended that 
this term of the contract per se rendered it 
void— First, because by this clause he be- 
came In the same transaction the agent of 
the buyer as well as the seller; and, second- 
ly, because he has introduced into the con- 
tract a condition for his own private and 
personal benefit. It is certain that an agent 
to sell cannot make himself an agent for the 
buyer. If he presumes to act as such, it is 
admitted that the contract of sale will be 
void, at the election of the vendor. But it 
is not precisely true that Paulk, by virtue of 
this condition, was the agent of the buyer 
'at the time when the contract was made. 
He became so by virtue of the contract, but 
not until it was completed, and then his 
agency for the seller terminated. The ob- 
jection, therefore, does not apply in technical 
strictness. If the contract may be declared 
void on the ground of this condition, or if 
the condition show to the plaintiffs a way 
for any other equitable relief, it must be for 
the second reason urged by the counsel, — 
that it is a stipulation for the private bene- 
fit of the agent. 

It is a general rule of law that an agent 
shall not be allowed, when contracting for 
his principal, to provide for himself any 
emolument in pecuniary advantage from the 
contract, beyond the compensation which 
he receives from his employer. An agent to 
sell cannot be a buyer, or be in any way 
interested in the purchase of what he sells. 
Nor can he, when conti-acting for his prin- 
cipal, stipulate for any individual or col- 
lateral advantage to himself. If he does, he 
is deemed to take and hold it as a trustee 
for his principal. It is a rule which applies 
to, all persons standing in a fiduciary rela- 
tion to the parties for whom they are acting, 
founded in a wise public policy, and which 
■courts of equity are in the habit of enforcing 
with wholesome rigor. The most entire 
good faith is a legal obligation. If it were 
otherwise, an agent would be under the 
temptation of sacrificing the interest of his 
principal for some collateral benefit to him- 
self, and the law therefore wisely closes the 
door against the temptation, and holds that 
all such benefits of a pecuniary value which 
the agent may make in his own interest 
shall enure for the benefit of his principal. 
1 Story, Eq. Jur. pp. 308, 315, 320; 4 Kent. 
Gomm. 432, and notes; Story, Ag. p. 211. 
Of the general rule there is no question. 
If a servant or an agent, availing himself of 
the advantage of his relation to his em- 
ployer, gains by a bargain a profit to him- 
self beyond the proper remuneration belong- 



ing to his office or employment, he must ac- 
count for it Thus, if a factor, employed 
to purchase for his principal, instead of tak- 
ing his commission or a factorage, charges 
a mercantile profit, such as he would in the 
sale of his own goods, or in fact executes his 
commission by a sale of his own goods for 
such an advance on the price, he will be 
held to refund to his principal all beyond his 
proper commission. East India Co. v. 
Henchman, 1 Yes. Jr. 289; Massey v. Davis, 
2 Ves. Jr. 319; Lonsdale v. Church, 3 Brown, 
Ch. 41. The only question of difficulty is 
whether the facts bring the present case 
within the rule. If this term of the con- 
tract had been introduced by Paulk in his 
own interest, and for the purpose of giv- 
ing him the profit of a second agency, it 
would seem to fall within the reason of the 
rule. It would at least have the appearance 
of being part of the consideration of the 
transfer of the bonds. But the owners are 
entitled to the whole of this consideration, 
in whatever form may be given to it, and 
this stipulation might render the contract 
void or entitle the plaintifiE to an account of 
the profits he made in his agency. Story, 
Ag. p. 207. It becomes, then, important to 
inquire what was the true reason for the in- 
sertion of this condition in the contract of 
the sale of the bongs. It is charged hi the 
bill that Black was willing to sell to the 
plaintiffs for a much less sum than he would 
have demanded, and could have obtained, 
from others, and that Paulk entered into a 
fraudulent agreement with the other de- 
fendants to sell the bonds for a trifling and 
nominal price, and then to continue the 
negotiation, ostensibly for the plaintiffs, and 
then obtain the benefit of this reduction of 
the price for the defendants, and that for 
this he was to receive a large interest in the 
land, or a large sum of money; and the ar- 
gument is that this sum of ?1,500 was paid 
to him for the betrayal of his trust. 

It is seen by the testimony of Black that 
the expectation that he would make any 
abatement of the price in favor of the as- 
signees of the bonds was a delusion. But 
this notion appears to have been entertained 
by others as well as the plaintiifs; at least 
by Davis. It cannot, I think, be fairly denied 
that one reason for introducing this condition 
into the contract was that Davis might ob- 
tain the benefit of any favor in the terms of 
the sale that Black would be willing to allow 
the plaintiffs in consideration of the losses 
they had sustained in their former contract. 
This was a chance or hope that they might 
fairly sell, for it had cost them a large sum. 
An expectation or a hope, if it has an appre- 
ciable value, is a sufficient consideration to 
support the contract of sale. Poth. Vente, 
No. 6; Spei emptio est, Dig. 17, 1-8. Did, 
then, Paulk, in the sale of the bonds to Davis 
obtain in the price the value or the benefit of 
this hope or expectation? In his answer to 
this charge of the bill, he says that this was 
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the stipulation of Davis, that the offer of 
$1,050 was on this express condition; a con- 
dition which he says that he considered that 
he had a right to agree to. Davis, also, in 
his answer, says that he made this a condi- 
tion in liis offer, that he might have the ad- 
vantage of .all those considerations of equity 
or favor which the vendor could tie induced 
to extend to the previous holders of the 
bonds. These answers, being responsive to 
the bill, must be taken as true unless over- 
come by other evidence. But there is no di- 
rect evidence in the case to conti'ol the effect 
of the answers; nor is there anything in the 
circumstances connected with the transaction 
that impairs their credibility beyond the 
stipulation, on the face of the contract, and 
the sum ultimately paid to Paulk for his 
services. But a contract of sale by an agent 
containing a condition apparently for his pri- 
vate benefit will naturally be scrutinized with 
jealousy, especially when, as pointedly urged 
by the counsel, he indirectly obtains for him- 
self more than he does for his principal. 
Whatever fan* pretexts may be thrown over 
the transaction, it will be the duty of the 
court to look into it with gi-eat care, and be 
satisfied that they are not mere pi-etexts to 
cover a secret and fraudulent coUvision be- 
tween the agent and the other party. If this 
fact stood alone and unexplained, it would give 
strong color to the charge of collusion. But 
it is to be observed that the contract of sale 
provided only that the purchaser should have 
the advantage of Paulk's previous negotia- 
tions with Blade, and should continue them 
at the expense of Davis, without determining 
the amount of the compensation. That was 
to be fixed by Vickering, who at this time cer- 
tainly had no interest in the bargain. Now 
if there was foundation for the opinion that 
Black would make an abatement from the 
price in favor of the plaintiffs, that advant- 
age, it was supposed, could only be obtained 
by continuing the negotiation nominally for 
them. The compensation of $1,500 was 
awarded by Vickering, not merely for his 
personal services and time in negotiating the 
bargain, but included his compensation for 
endorsing Davis' notes. These amounted to 
$30,000, and even if the whole was consid- 
ered as commission it would not be a very 
extravagant commission, considering the 
length of time the notes had to run, and that 
Davis was a man of doubtful credit But 
then it is said that Paulk himself was insol- 
vent, and that If his • endorsement was of 
slight value to the holders of the notes, his 
liability was of nearly as little consequence 
to himself; and that it is not reasonable to 
suppose that if $1,500 would be paid for the 
endorsement of an insolvent person. But in 
answer it may be said that Black absolutely 
insisted on an endorser; that it was his inva- 
riable practice in all sales of lands; that he 
was willing to take Paulk; and that Davis 
could obtain no other. The other parties 
who were then negotiating for an interest, 



and eventually became interested in the pur- 
chase, refused, on any consideration, to en- 
dorse the notes, and preferred to pay the 
sum fixed by Vickering rather than take this 
responsibility on themselves. 

These circumstances appear to me suffi- 
ciently to account for the introduction of 
this condition into the contract without sup- 
posing that Paulk sacrificed the interest of 
his employer for a collateral benefit to him- 
self. Fraud is never presumed, nor ought it 
to be imputed on mere suspicion. It must 
be shown by clear proof. "Dolum in indi- 
ciis perspicuum probari convenit." Code, 2, 
21, 6- It may bo inferred from facts and 
circumstances. Domat liv. 1, tit. IS, § 3, 
No. 4. But when these facts are susceptible 
of a natural and probable explanation con- 
sistently with the good faith and honesty of 
the parties, it is sufficient to say that they da 
not prove fraud, and the legal, conclusion 
then is in favor of innocence. I am the bet- 
ter satisfied with this conclusion, as I think 
it appeai-s from the testimony that Paulk 
obtained by tlie sale of the bonds all that the 
possession of them at the time of the sale 
was believed -to be worth. My opinion on 
the whole is that tlie bill ought to be dis- 
missed, with costs. 

{NOTE. On complainants' appeal this de- 
cree was affirmed by the supreme court. Mr. 
Justice Ourtis, in delivering the opinion, re- 
viewed the evidence in detail, and held that it 
did not show that the complainants' agent dis- 
posed of what he was employed to sell foi less 
than its value and that he did it fraudulently. 
In respect to the two defendants MeCrillis and 
Pickermg, it was noted that there was no evi- 
dence tending to show they were guilty of any 
fraud. Upon the charges of fraud in respect 
to the other defendants, and the answers deny- 
ing those charge?, and the proofs, the court 
was of tie opinion that the complainants failed 
to make out a fraudulent combination between 
Paulk and Davis, and hence the decree of the 
circuit court dismissing the bill was duly af- 
firmed. 15 How. (56 U. S.) 272.] 



Case No. 5,258. 

Ex parte GARWOOD. 

Ex parte POTTS. 

[Crabbe, 516.] i 

District Court, E. D. Pennsylvania. Oct. 7, 
1S43. 

Act of Baxkrdptct — Patmest by Insolvent- 
Satisfaction OF Judgment — Disouauge. 

1. A payment made by an insolvent aware 
of his insolvency is not necessarily an act of 
bankruptcy; to make it so it must be with the 
intention of giving a preference. 

2. Payment or satisfaction of a judgment 
obtained bona fide and without collusion, and 
on which execution may at once be issued,, 
cannot be considered a voluntary payment in 
fraud of the bankrupt law, if by such pay- 
ment the debtor is enabled to continue his busi- 
ness. 

3. Pending a proceeding by creditors to have 
Potts and Garwood declared bankrupt, they 

1 [Reported by William H. Crabbe, Esq.] 
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instructed a foreign agent of theirs to remit 
funds to a particular creditor, to secure him 
from loss; the creditors' petition was dismissed 
— this fact not appearing — and subsequently 
the respondents thereto commenced voluntary 
proceedings to have themselves dedared bank- 
rupts, both individually and as members of 
the partnership; the court decided that the in- 
structions to the foreign agent, though not 
obeyed by him, were in violation of the bank- 
ruptjaw [5 Stat 440], and therefore refused 
to discharge the petitioners, but a jury being 
demanded, the petitioners were decided by it 
to be entitled to their discharge, and were dis- 
charged accordingly. 

These were petitionsby George M.Garwood 
and by Percival M. Potts for certificates and 
discharges, both individually and as members', 
of the firm of Potts and Garwood, they hav- 
ing voluntarily petitioned to be declared bank- 
rupts. It appeared that while the proceedings 
were pending to declare the firm of Potts and 
Garwood bankrupts, and also subsequently to 
the dismissal of that petition [Case No. 11,- 
344], these petitioners had satisfied several 
judgments on which they were liable to ex- 
ecution, and had taken up their n'otes which 
were endorsed by Richard D. Garwood. It 
also appeared that, on the 27th of May, 1842, 
a, few days after the petition against the part- 
nership had been filed, Garwood wrote, in the 
name of the firm, to one Kechmli, their agent 
at Rio Janeiro directing him to consign to the 
extent of §10,000 to Richard D. Garwood, as 
he had endorsed for the firm, and, under the 
bankrupt law, that was the only way to 
protect him. Kechmli did noi obey these in- 
sti-uctions, as he had nothing to consign. The 
letter was not copied into the letter-book of 
the firm, and was written without the knowl- 
edge or assent of Potts, but some days after 
it was sent its contents were communicated to 
him by Garwood, and it was often the subject 
of subsequent conversation between them. 

Mr. Mcllvaine, for opposing creditors. 

The object of these petitioners throughout 
the whole of this business has been to protect 
Richard D. Garwood in the first instance, and 
to posti)one the claims of all other creditors to 
his. They transfen-ed to him the possession 
of the coffee belonging to them in New York, 
which transfer was the basis of the petition 
of Harley and Son heretofore dismissed by 
this court; they instructed their agent in South 
America, on the 27th of May, 1842, to take 
means to secure this preferred creditor; and, 
with a full knowledge of their insolvency and 
bankruptcy, they have purchased or taken up 
the notes on which he was endorser. The 
transfer of the bill of lading for the coffee 
was fully argued upon when these parties 
were last before this court, and it was then 
decided that such an intention for that trans- 
fer was not shown as would render it an act 
of bankruptcy. We think that other acts of 
these petitioners— now made apparent— show 
what the intention of that transfer really was. 
The letter to Kechmli of the 27th May, 1842, 
was, beyond a doubt, a flagrant fraud, and an 
act of bankruptcy, and its expressed intention 



was to give a fraudulent preference. Wheth- 
er Potts knew of that letter or not he had the 
means of knowing and was bound to know of 
It; Garwood swears that he did know of it; 
at least subsequently to its being sent; and 
on general principles, even if he did not know 
of it, one partner is civilly answerable for the 
acts of another done within the scope of his 
authority. That the purchases of thenotes en- 
dorsed by Richard D. Garwood were made 
under a full knowledge of" their insolvency, 
cannot be denied by the petitioners; their 
books show it, and their correspondence, even 
to the letter of 27th May, is full of it. We 
think, therefore, that these acts constitute 
such fraud in the petitioners as should pre- 
vent their discharge. 

Mr. Macaulay, for Garwood. 

To render a payment fraudulent under the 
second section of the bankrupt law it must 
have been in contemplation of bankruptcy, 
while all the payments here complained of 
were made under pressure and to gain an ad- 
vantage. They paid the judgments to pre- 
vent execution and enable them to go on. As 
to the letter of 27th May, it contemplates not 
a breaking up of business but a continuance 
of it, and it is admitted nothing was sent tO' 
Richard D. Garwood in consequence of it. 

W. B. Reed,, for Potts. 

There is nothing in evidence now which 
would have varied the decision of this court 
in the former case in July, 1842, at least so far 
as concerns Potts. That case decided that the 
ti-ansfer of coffee to Richard D, Garwood was 
not an act of bankruptcy, and that the trans- 
fers of bills of lading and policies of insurance 
to D. Smith, Jr. were legal. The only new 
facts of importance are the letter of 27th May, 
and the purchase of notes endorsed by Rich- 
ard D. Garwood. As to the last, the debt was 
a bona fide one, and the transaction cannot be 
described as fraudulent; while for the letter 
Potts is wholly irresponsible, ,as he did not 
know of it till too late, and as one pai*tner may 
commit an act of bankmptcy without com- 
promisuig the other. Gary, Pai-tn. 196, 197,. 
254 (5 Law Library). 

J. Randall, for Garwood. 

By the fourth section of the bankrupt law^ 
eveiy creditor who sun-end ers all his prop- 
erty is entitled to a discharge, except he fall 
within the prohibition of that and the second 
section, by making a fraudulent payment in 
contemplation of bankruptcy. But what a 
person's contemplation or intention is can 
never be shown by positive evidence, and is 
only to be presumed from circumstances and 
actions, and the burden of proof of such im- 
proper intention is in this case on the opposing 
creditors. 

Mr. Randall then entered into a lengthy re- 
view of the evidence in the case, and then 
urged that, as the letter of 27th of May had 
never been carried into effect, even if it had. 
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a fraudulent intention— wMch he denied— 
such intention alone, unaccompanied as it was 
by any effect or result, could not he such an 
4ict of fraud as to prevent a discharge. 

Mr. Dallas, for opposing creditors, in reply. 

This application is entitled to no favor; it 
is voluntarily made by debtors after they have 
disposed of all their property. Under the 
state laws there is no doubt but that these pe- 
titioners had a full right to prefer certain 
favored creditors as they have done, and, had 
they thought proper to do so, they might have 
contented themselves under those laws, but 
coming here to claim the privileges of the banlc- 
rupt law, they must satisfy its requirements. 
We, on the other hand, do not charge any crim- 
inal or moral fraud, but simply such actions 
as constitute a fiuud under the bankrupt law, 
and there we think we have a right to stop, 
and to repudiate any obligation on us to show 
the intention of the acts we prove; from those 
acts but one design can be presumed, and 
that design a fraudulent one. Acts of fraud 
like these cannot be explained away. Insol- 
vency is an inability to pay and meet engage- 
ments as they become due, and that was the 
condition of these petitioners when they called 
the meeting of their creditors in Api-il, 1842; 
from that time they were fully aware of their 
position, and must have had the idea of fail- 
ure and bankruptcy constantly before them. 
This fact should be borne in mind as we ex- 
amine their various actions subsequent to that 
time. The letter of the 27th May, 1842, needs 
no reference to collateral facts to bring out 
its fraudulent character. It bears the brand 
•on its face; it avows the intention to secure 
one creditor to the prejudice of others; and 
it throws great light on other and less mani- 
festiy fraudulent actions. But, it is said, we 
have no right to visit the consequences of this 
letter on Potts, as he did not know of it until 
it was too late; it is in evidence, however, tiiat 
be knew of it very Shortiy after, that he never 
countermanded it, communicated it to the 
creditors, or in any way expressed his dissent 
or disapproval of it, and we also have it 
proved, that he positively assented to the pur- 
chase of the notes which Richard D. Garwood 
•endorsed,— a transaction which was only an- 
other part of the general design to protect that 
favorite creditor. We think, therefore, that 
Potts has no right to throw o£E his responsi- 
bility for this letter; he, at least, subsequent- 
ly ratified it; and such a subsequent ratifica- 
tion is equivalent to an ox-igipal assent 
•Again, it is said that this letter was not car- 
ried into effect; but that does not render it 
any the less a fraud. It is undoubtedly a pref- 
erence, undoubtedly made in contemplation 
of bankruptcy, and such transfers are declar- 
ed fi-auds by the banltrupt law: not because 
they are valid and effective, for under that 
law they are expressly made void and of no 
effect. It is, therefore, no answer to the 
charge of fraud against this letter to say that 
it produced no effect; it produced as much ef- 



fect as it possibly could when the bankrupt 
law declared it should have no effect at all. 
As to the purchase of the notes endorsed by 
Richard D. Garwood, it was a preference 
made, as we have seen, under full knowledge 
of insolvency and necessaiy contemplation of 
bankruptcy; it was therefore a fraudulent act 
of bankruptcy. 

RANIJALL, District Judge. I do not agree 
with the counsel for the opposing creditors 
that any payment made by a person who is 
insolvent, and aware of his insolvency, is to 
be considered as an act of bankruptcy, or as 
the giving a preference prohibited by the 
bankrupt law. Many persons, knowing they 
are insolvent and unable to meet their en- 
gagements, continue business in the expecta- 
tion and hope that they will be able eventu- 
ally to extricate themselves from debt, and 
to this they frequently succeed:— to hold 
that payments, made by a person under such 
circumstances, are fraudulent, would be to 
put an end to the exertions of an honest 
and enterprising debtor, who, finding him- 
self suddenly overtaken by losses and dis- 
asters, is determined to devote his time and 
talents to a business which, he is confident, 
will.with industry, enable him to meet all the 
demands against him. To make such pay- 
ments fraudulent they must be with the in- 
tention of giving a preference to the partic- 
ular creditor, whether the debtor intends 
making application for the benefit of the 
bankrupt law or not Neither do I agree 
that the payment or satisfaction of a judg- 
ment on which execution may be at once is- 
sued, can be considered as a voluntary pay- 
ment, in fraud of the bankrupt law, if the 
judgment was obtained bona fide, and with- 
out collusion, if by such payment the debtor 
is enabled to continue his business. These 
views would seem to dispose of most of the 
exceptions urged against the discharge of 
the petitioners, if I have correctly viewed 
the evidence; but I have not examined it 
with as much care as I should have deemed 
it my duty to do had these been the only ob- 
jections urged. 

The petitioners were extensively engaged 
in commercial pursuits, and apparently in 
prosperous business, when, in the early part 
of 1842, they found themselves involved in 
the general prostration which then came 
over our business community. On the 27th 
of April of that year, being unable to meet 
their engagements, they called a meeting of 
their creditors, from whom they asked an 
extension of nine, twelve and fifteen months, 
which was generally agreed to; on the 14th 
of May, however, Harley and Son filed a pe- 
tition in the district court, praying t6 have 
them declared bankrupts, and alleging, as 
an act of bankruptcy, a fraudulent convey- 
ance and assignment of their goods and 
chattels, viz.: a certain quantity of coffee, 
to Richard D. Garwood, the father of one of 
these petitioners, and an endorser of their 
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notes, with, a view to give liim a preference 
over the other creditors. This application 
was subsequently dismissed. On the 13th 
of December, 1842, these petitioners made a 
voluntaiy assignment of all their property, 
for the benefit of their creditors, without 
prefertjnce; on the 21st, Garwood, and on 
the 23d, Potts, presented a petition for the 
benefit of the bankrupt law. During the 
pendency of Harley's petition, Garwood, in 
the name of tlie firm, wrote to Kechmli, their 
consignee in Kio, under date of the 27th 
May, 1842,— "The object of this letter is to 
request you to ship $10,000 under cover to 
Richard D. Garwood, as he is our endorser, 
and, under the banlcrupt law, this is the only 
way we can secure him." It is admitted, and 
indeed could not be denied, that if this in- 
sti'uction had been carried into efEect, it 
would have been fatal to the application of 
the petitioners. Does the failure make any 
difference? 

The second section of the bankrupt law 
enacts, "that all future payments, securities, 
conveyances, or transfers of property, or 
agreements made or given by any bankrupt 
in contemplation of bankruptcy, and for the 
purpose of giving any creditor, endorser, 
surety, or other person any preference or 
priority over the general creditors of such 
bankrupt, and all other payments, securi- 
ties, conveyances, or transfers of property, 
or agreements made or given by such bank- 
rupt, in contemplation of bankruptcy, to any 
person or persons whatever, not being a 
bona fide creditor or purchaser for a valua- 
ble consideration, without notice, shall be 
deemed utterly void, and a fraud upon this 
act; and the assignee under the bankruptcy 
shall be entitled to claim, sue for,- recover, 
and receive the same as part of the assets 
of the bankrupt; and the person making 
such unlawful preferences and payments 
shall receive no discharge under the provi- 
sions of this act." The only question then 
is whether this transfer was made in con- 
templation of bankruptcy, and for the pur- 
pose of giving a preference, to an endorser, 
surety, or other person, over the general 
creditors. To determine that it was so it is 
only necessary to refer to the letter itself. 
The act of congress does not contemplate 
that the instrument giving the preference 
shall be valid and effective: on the con- 
trary, it declares it shall be void, that the 
assignee in bankruptcy shall be entitled to 
the property so attempted to be transferred, 
and the assignor be denied a discharge. 
What difference then can it make whether 
the ti-ansfer is inoperative by act of law, or 
by the omission of the consignee to carry it 
into effect? The object of the law was to 
insure equality among all the creditors, and 
to punish any one who attempted to destroy 
that equality; not only by declaring his at- 
tempt to be void, but also by refusing him 
a certificate and discharge for making such 
an attempt It is true that this letter was 



written by Garwood in the name of the 
firm, without the knowledge or consent of 
Potts, and was not entered in the letter 
book of the firm. If the evidence rested, 
here I should hesitate to charge the conse- 
quences of it on Potts, but Garwood swears 
that, in a few days after it was sent, he 
communicated the contents of it to Potts, 
and that it was the subject of frequent con- 
versations between them, and it is also in 
evidence that the notes on which Richard D. 
Garwood was endorser, have since been pur- 
chased with the funds of the firm, some of 
them certainly with the knowledge and, if 
not with the assent, without the disappro- 
bation or dissent of Potts, whUe other cred- 
itors remained wholly unpaid. Although 
the acts complained of were perfectly legal 
and justifiable under the laws of Pennsyl- 
vania, yet, as the petitioners ask a benefit 
under the bankrupt law of the United States, 
and believing as I do their acts to be pro- 
hibited by that law, I cannot gi'ant their dis- 
charge unless directed to do so by the ver- 
dict of a jury, or a decree of the circuit 
court, to either of which they, or either of 
them, may appeal. 

Subsequently both the petitioners demand- 
ed a jury, and were by it decided to be en- 
titled to their discharges. 
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Case IJTo. 5,259. 

The GARY v. The SHERMAN. 

[Chase, 468.] i 

Circuit Court, D. South Carolina. June Term, 
1S69. 

Salvage asij Towage — Fraudulent Pdrpose os^ 
Pakt op Tow TO Avoid Towage. 

The Sherman was lying helpless in a dan- 
gerous locality, with her engine broken and 
useless, and in answer to her signals of dis- 
tress, the Gary came to her relief, and con- 
tracted with her captain to tow her into Nor- 
folk for fifteen thousand dollars. On their way 
thither it was determined between them to g* 
to Charleston instead, and while going there, 
a false alarm was given that they were in 
shoal water. At this point of time, the hawser 
connecting the vessels parted, and there was- 
some reason to believe the Sherman cut it, and 
the wind being favorable, the Sherman pur- 
sued her way by using her sails. There was 
sufficient evidence of a fraudulent purpose on 
the part of the Sherman to avoid the towage, 
to justly the Gary in not pursuing her and 
renewing her offers of assistance. Another 
steamer towed the Sherman into port. Edd^ 
— ^the Gary is not entitled to recover the con- 
tract price, but she is entitled to salvage, al- 
tliough the second vessel be also entitled to 
it; and the second vessel is entitled to it. 

[Appeal from the district court of the 
United States for the eastern district of 
South Carolina.] 



1 [Reported hy Bradley T. Johnson, Esq., and 
here reprinted by permission,] 
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A. G. Magrath, for libellant. 

Porter & Conner, for defendants. 

The claim for compensation must rest upon 
salvage seryice rendered, or upon the con- 
tract made. As to salvage service: A sal- 
vage compensation can be awarded only to 
persons hy "wliose agency the vessel was 
saved. Unless the property be saved in fact 
by those who claim as salvors, salvage will 
Dot be allowed. Montgomery v. The T. P. 
Leathers [Case No. 9,736]; The Pandora [Id. 
4,442]. The indispensable ingredient of a 
salvage service is that of having conti'ib- 
uted immediately to the preservation or res- 
cue of the property in peril at sea. The 
John Wurts [Id. 7,434], Betts, J. The 
foundation of the claim for salvage Is the 
rescue of the property from peril, and the 
placing it in safety— and unless the salvor 
does place the property in safety, he is not 
entitled to salvage compensation. "It is an 
undisputed principle upon which a claim 
for salvage at all times rests, that unless 
the property be in part saved by those who 
claim the compensation, it can not be al- 
lowed, be their intentions however benevo- 
lent, and their conduct however heroic." 
Clarke v. The Dodge Healy [Id. 2,849]. 
"The property must be effectually saved. It 
must be brought into some port of safety; 
and it must be then in a state capable of 
being restored to the owner before the service 
can be deemed complete," The Henry Eu- 
bank [Id. 6,376]. If there is, from any cause, 
an absolute voluntary abandonment of the 
property on the high seas by the salvors^ 
they are not entitled to salvage. Id. The 
right to contribution or compensation as co- 
^salvor or joint salvor, applies only where the 
■efforts of second salvors are in connection 
with and continuation of the efforts of the 
first salvors— where it is one and the same 
enterprise, and not to cases where the first 
salvors have abandoned their effort, sine 
animo revertendi, and sought their port of 
destination. The India, 1 W. Rob. Adm. 409; 
The Jonge Bastiaan, 5 0. Rob. Adm. 322; 
The Samuel, 4 Eng. Law & Eq. 581; The 
Henry Eubank [supra]; The John Wurts 
[supra]. When first set of salvors volun- 
tarily and entirely abandon their enterprise, 
and a second salvor comes in and effects the 
salving, it is an entirely new enterprise. 
The second salvor is entitled to the entire 
compensation, and the first salvor has no 
right to claim compensation for efforts which 
he abandoned before placing the property, 
in safety. The India, 1 W. Rob. Adm. 406; 
The Hem-y Eubank [supra] ; The John "Wiurts 
[supra]. If first salvor is able to save prop- 
erty, there can not be co-salvors, without 
the assent of the first salvor, and if the sec- 
ond salvor were not on a new undertaking, 
but is to be regarded as a continuance of the 
original enterprise, then the Gaiy must be 
i*egarded on the principle of admiralty law 
as the meritorious salvor of whatever is 



preserved, and is entitled to the possession 
of it, and the possession of the Maryland, 
the second salvor, was tortious, notwith- 
standing that the Gary had abandoned the 
Sherman, and was in port at Wilmington 
when the Blaryland met the Sherman on the 
high seas. See The John Gilpin [Case No. 
7,345], and cases cited; The Blenden-Hall^ 
1 Dod, 414. That if abandonment was from 
a mistake of judgment, it relieves the party 
from moral blame, but not from legal con- 
sequences of his acts. As to tlie contract: 
The contract was for towage to a port of 
safety. The port of safety was of the es- 
sence of the contract. To entitle libellant 
to the benefit of contract, he must prove per- 
formance. "In general, if the agreement be 
that one party shall do an act, and for the 
doing thereof the other shall pay a sum of 
money, the doing of the act is a condition 
precedent to the payment, and the party who 
is to pay shall not be compelled to part with 
his money until the thing be performed." 
Chit PI. 1, 322; The Hector, 3 Hagg. Adm. 
94. Admiralty guards the rights and en- 
forces the duties arising or to be performed 
on the sea. It has been called the humane 
providence that watches over those who go 
down to the sea in ships and do their busi- 
ness on the great deep. 

The case is stated so fully in the opinion 
of the com*t that no addition can be made 
to it. 

CHASE, Circuit Justice. It is not likely 
that I shall arrive at any other conclusion 
in this ease than that to which the evidence 
has already brought me. It is a ease of 
salvage. The libellant makes no claim on 
the ground of contract. Admiralty guards 
the rights and enforces the duties arising or 
to be performed on the sea. It has been 
called the humane providence that watches 
over those who go down to the sea in ships 
and do then* business on the gi'eat waters. 
Its rules of proceeding are not those of the 
common law. They are not technical. They 
aim at substantial justice, according to the 
principles of equity, applicable in each case. 

What is the substantial justice in this case? 
The steamship Sherman on her voyage south- 
ward was disabled by the breaking of her 
shaft near Cape Lookout, and was lying in- 
shore in a position where a change of weather 
might drive her agroimd, and cause a total 
loss. Her engine was useless. She had sails, 
but the evidence shows that the ship could 
not be navigated safely without the aid of 
steam. Where she was, her sails seem to 
have been of no use to her. In this condi- 
tion of distress, she made the ordinary sig- 
nals for assistance from other vessels which 
might be in the vicinity. 

Hearing the signals the Gary came to her 
relief, and negotiations took place which 
show the estimate put by the respective par- 
ties on the assistance needed and its value. 
It was agreed between them that the Gary 
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would tow the Sherman into Norfolk, for 
fifteen thousand dollars. Under the circum- 
stances of this case, the contract can not be 
the measure of damages, but it is proper to 
take it into consideration as showing the 
views of the parties at the time. The fact that 
the contract was made can not deprive the 
G&vy, as salvor, of her right of compensation, 
"if, though not performing the contract, she 
Tendered salvage service, and did not forfeit 
Tier claim to compensation by her subsequent 
conduct 

Under the contract of towage, the vessels 
proceeded some time in the. direction of Nor- 
folk, when an unfavorable change of weather 
took place. The captain of the Gary, satis- 
fied that it would take a great deal of time 
to get into Norfolk, proposed to change the 
port of destination, and go to Charleston. 
The proposition was assented to by the cap- 
tain of the Sherman, and the courses of the 
;Steamers changed accordingly. They pro- 
ceeded safely and easily in the new du'ection 
until they reached Frying Pan shoals, where 
the difiiculties which give rise to this action 
occurred. 

I can not resist the impression made by the 
testimony for the libeliants, that both vessels 
were quite safe at that moment. Undoubfc 
■edly there was an alarm on board of the 
steamer, and there was no reason for it, for 
the leadsman reported four and a half fath- 
-oms water and shoaling. The evidence sat- 
isfies me that this report was an error. The 
captain of the Sherman, however, necessa- 
rily became anxious about the situation of 
his ship, and changed her course notwith- 
standing the captain of the Gaiy, to whom 
he called, assured him that there was no dan- 
ger. From this unnecessary change of course 
^U the subsequent mischief arose. The Gai-y 
-endeavored to accommodate herself to the 
movements of the Sherman, and in cons& 
<iuence of the maneuvers of the two vessels, 
tie hawser by which the Sherman was towed 
parted, and the two vessels separated. In 
this state of things it was the duty of the 
Sherman to lay to and wait assistance from 
the Gary, which was obliged to take in the 
hawser before the vessel could be safely 
navigated. Instead of doing this, the Sher- 
man proceeded under sail, the wind being 
favorable, towards Charleston. On the oth- 
■er side, it was the dutj' of the Gary, as soon 
JV3 possible, to render the stipulated assist- 
-ance. 

There is much conflict in the testimony upon 
the point whether the Sherman made any sig- 
nals after the vessels separated. The weight 
of the evidence is that she did not On the 
other hand, the evidence shows that when 
the hawser was brought on board the Gary, 
iliere was evidence that it had been cut on 
the Sherman. The captain of the Gary con- 
cluded naturally enough, that the separation 
of the vessels was designed. The Sherman 
bad gone ofiC, as he thought, with the intent 
to get rid of the towage. Under these cir- 



cumstances he thought it useless to go in 
pursuit. 

I do not think that the evidence that the 
hawser was cut is conclusive, though it is 
certainly strong. I think that the appear- 
ances, regarded by witnesses as evidence 
that it was cut, may be well enough account- 
ed for by the peculiar circumstances under 
which the hawser parted. The captain of 
the Gary, however, certainly had reason for 
the conclusion he came to. He knew the 
vessels were safe at the time the distm'bance 
arose upon the Sherman. The steamer had 
gone off without apparent reason; there was 
what seemed to him strong evidence of a 
fraudulent intent to evade the contract on 
her part 

Although this conclusion does not seem 
warranted by the evidence before me, there 
was in the circumstances of the case, in my 
opinion, a sufficient excuse to the captain of 
the Gary for not proceeding in search of 
the Sherman. He is not entitled to payment 
under the contract, as he would have been 
if he had followed the Sherman and -offered 
to continue in the performance of it, and that 
offer had been refused; but I think he was 
entitled to salvage. Through the aid of the 
Gary, the Sherman had been rescued from 
danger, and brought safely a great part of 
the way to Charleston. Favorable winds en- 
abled her to proceed still further without 
that aid, and then she found another vessel 
which towed her into port Under these cir- 
cumstances, I am inclined to regard this as 
a case of salvage, in which two vessels per- 
formed successfully the salvage services. 
None of the cases which have been cited in 
argument are exactly similar, but the prin- 
ciples upon which some of them were de- 
cided sustain, as I think, this view. 

This leaves only the question of compensa- 
tion to be determined. Undoubtedly, if the 
Gary had pm-sued the Sherman and offered 
continued assistance, her case would have 
been better; perhaps, had she done so, and 
her further assistance had been declined, she 
might have been entitled to the full amount 
stipulated in the contract As it was, I 
think she was entitled to such an amount as 
would be a fair compensation for the serv- 
ices actually rendered by her. She rescued 
the Sherman from a certain degree of peril; 
by deviating from her course to render that 
assistance, she forfeited her insurance; a 
considerable time was devoted to the service, 
and a certain amount of expenditure was in- 
curred. It is difficult to say what is a fair 
reward for the services thus rendei*ed. 

Under the circumstances, it seems proper 
to refer to the testimony concerning the at- 
tempt to compromise the difference between 
the owners of the two vessels. It appears 
that the owners of the Gary were willing to 
take four thousand dollars, and that the 
Sherman offered three thousand dollars. This 
evidence, to be sure, is by no means conclu- 
sive as to the actual value of the seiTices, 
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but before I beard it I inclined to the opinion 
tliat three thousand five hundred dollars 
might be fairly decreed, and this evidence 
confirmed that opinion. Upon the whole, 
therefore, I will pronounce for the libellant, 
and decree thi-ee thousand five hundred dol- 
lars as salvage. 



GAUZA (NEILSON v.). See Case No. 10,- 

091. 
GAS CONSUMERS* ASS'N (HERRING v.). 

See Case No. 6,423. 



Case 3J3^o. 5,260. 

GASS v. STINSON. 

[2 Sumn. 453.] i 

Circuit Court, D. Massachusetts. Oct. Term, 

1836. 

pRiNCiPAi. ASD SuiiETT— Change of Contract — 

Release— New Bond. 

1. The defendant Stinson, being warden of" 
the state prison of New Hampshire, appointed 
James as his agent for the sale of granite for 
the said prison, with power to sell the granite, 
and collect the moneys arising from the sales. 
Gass was the surety of James, for the faith- 
ful performance of the agency. Reld, that a 
change in the relation between Stinson and 
James from that of mere agency in the sale 
of granite to third persons, to that of a condi- 
tional purchase, or sale and return, would 
amount to a discharge of the surety, Gass, pro 
tanto, or rather that the transaction woifid 
fall without the condition of the bond. 

2. It was agreed between Stinson, the ob- 
ligee in the bond, and Gass, a surety, that if 
Gass should be dissatisfied with continuing his 
suretyship in the premises, he should "have a 
right on ten days notice being given to the 
wa"1eii of the prison in writing, to discon- 
tinue his liability as surety, provided the ac- 
counts of the agent are then all settled up, 
the balance paid, and the property of the state 
prison delivered ov^er to the warden or his 
agent." Held, that this proviso in this agree- 
ment was not a condition precedent to the right 
of Gass to liberate himself from future surety- 
ship, and that Gass, on giving ten days no- 
tice was entitled to be discharged from his lia- 
bility for the future conduct of James, con- 
tinuing, however, liable for the balance then 
due to Stinson, and for the delivery over of the 
other property then in his hands. 

3. Edd, that Gass was discharged from all lia- 
bility on account of the transactions subse- 
quent to notice of his wish to discontinue his 
suretyship, and that the necessity of notice in 
writing according to the foregoing agreement 
was waived, under the circumstances of the 
present case. 

4. Seld, that James was a competent wit- 
ness for Gass under a bill in equity, brought 
by the latter to be relieved of his suretyship. 

5. A new bond was executed, and sent to the 
obligee, to take up and supply the place of the 
old bond. Edd, that it was the duty of the 
obligee to return the new bond forthwith, and 
to give notice thereof to the parties interested, 
and that omission to do so, under the circum- 
stances of the present case, afforded a pre- 
sumption, that it was accepted. 

6. Semble, that at law the obligation of a 
suret?, on a bond for the fidelity of a party 
for an indefinite period, cannot be determined 
at the will of the suretj; by notice. Quaere, if 
the same rule prevails in equity. 

7. Matters may be inquired into under a bill 
in equity, notwithstanding they are open at 

1 [Reported by Charles Sumner, Esq.] 



law, where the bill is brought for other pur- 
poses, as for a discovery, an injunction to 
stay proceedings at law, and for other general 
relief upon the merits, which a court of law 
is incompetent to administer. 
[Cited in Pierpont v. Fowle, Case No. 13,- 

152: Plummer v. Connecticut Mut. Life 

Ins. Co., Id. 11,232.] 

Bill in equity brought by Joseph Gass to 
be relieved from a bond given by him as 
surety for one Noah James, to the defend- 
ant, Abner P. Stinson; and for an injunc- 
tion to stay proceedings in a suit at law, 
brought on the bond against James and the 
plaintiff. The defendant Stinson, being the 
warden of the state prison of New Hamp- 
shire, on the 22d of January, 1831, appoint- 
ed one Noah James, of Boston (Mass.) his 
agent for the sale of granite for the said 
prison, with power to sell the granite, and 
collect the moneys arising from the sales, 
and to sell at such prices, as should from 
time to time be given to him, with a power 
reserved to discontinue the agency at the 
pleasure of the warden or his successor in 
office. On the 27th of January, 1831, James, 
together with the plaintiff, Gass, as his sure- 
ty, executed a bond to the defendant, in his 
official capacity, payable to him and his suc- 
cessor in office, in the penal sum of of ten 
thousand dollars, with a condition that 
James, so appointed agent, should well and 
truly account to the defendant or his suc- 
cessors, for all stone or granite belonging to 
the said state prison, which should come to 
his possession or be consigned to him, and 
should promptly pay over the proceeds of all 
sales by him made, and should, from time 
to time, exhibit a statement of his doings as 
agent, and all accounts of sales when called 
for by the defendant or his successor; and 
upon the discontinuance of his agency, that 
he should deliver to the defendant or his 
successor, free of expense and in good order, 
any granite in his hands, belonging to the 
prison. The bond was executed in Boston, 
through the instrumentality of one Thomp- 
son (the deputy warden under the defend- 
ant,) and he, Thompson, afterwards on the 
same day, signed a written instrument, by 
which it was agreed, that if Gass should be 
dissatisfied with continuing his suretyship 
in the premises, he should "have a right, on 
ten days notice being given to the warden of 
the prison in writing, to discontinue his lia- 
bility as surety; provided the accounts of 
the agent are then all settled up, the bal- 
ance paid, and the property of the state 
prison delivered over to the warden or his 
agent." The agency of James was revoked 
on the 4th of October, 1833; and about this 
time, James became insolvent. Stinson was 
removed from his office as warden, in Sep- 
tember, 1834. Suit was brought in the cir- 
cuit court of Massachusetts, at the Slay 
term, 1834, against James and Gass, on the 
original bond. By consent, a verdict on the 
issue joined between the parties, was en- 
tered for the plaintiff (Stinson,) which was 
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to be altered or amended according to the 
report of Simon Greenleaf, Esq. an auditor 
appointed for the pui-pose; and the opinion 
of the court thereon. At the May term of 
the court, 1836, the auditor made his report, 
stating the facts on which it was founded, 
finding that there was a balance due by 
James to the warden at the termination of 
the agency of Jp0,033.39. But the report ex- 
pressly reserved, for the opinon of the court, 
the question of Gass's liability as surety. 
No exceptions were filed to the report; and 
the same still stands open for the final ac- 
tion of the court; Gass preferring the course 
of filing a bill in equity. The cause came 
on for a hearing at this term, upon the bill, 
answer and evidence. 

B. Eand, for plaintiff. 

W. C. Aylwin, for defendant 

STORY, Circuit Justice. The present bill 
Is brought by Gass to be relieved from his 
suretyship and liability imder the bond given 
to Stinson, upon several groimds. In the 
first place, he insists, that the nature and 
character of the sm*etyship were essentially 
changed after the execution of the bond, 
without his consent by a contract (common- 
ly called a contract of sale and return), by 
which in effect James, instead of a mere 
agent, became a conditional purchaser of the 
granite, liable, if he sold it for certain stip- 
ulated prices, and for all the bad debts con- 
tracted under his own sales, however faith- 
ful might be nis conduct, in the course of 
his agency. In the next place he insists, 
that he did give notice of his dissatisfaction 
at remaining surety to Stinson, who waived 
any formal notice; and he was thereupon 
entitled to be discharged from all liability 
for the future agency of James. In the third 
place he insists, that a bond with new sure- 
ties was accepted from- James with the 
avowed understanding of its being a substi- 
tute for that originally given by Gass. In 
the fourth place, he insists that a certain 
contract, called the New Orleans contract, 
by which James and another engaged to fur- 
nish granite for building a banli at New Or- 
leans, which was made known to and acted 
upon by Stinson, and for which the gra!nite,. 
charged in the account against James, was 
furnished by Stinson, is in no sense a' con- 
tract or proceeding appertaining to the agen- 
cy, for which Gass is liable under his bond'. 
All these various matters are insisted upon 
in some form or other in the charges in the 
bill, and in the argument at the bar on be- 
half of Gass, and they are all denied in the 
answer and in the argument on the other 
side. 

Before proceeding to a consideration of 
these matters, thus put directly in contesta- 
tion by the parties, it is necessary to dispose 
of one or two preliminary points, which 
grow out of the collateral agreement stated 
in the case, as to the obligation and con- 
IOkeij.cas.— 5 . 



struction of that paper. It is contended by 
Stinson that he never gave' any authority to 
the deputy warden to sign any such paper; 
and, that it was not a part of the original 
contract with Gass at the time of execut- 
ing it, but was a subsequent unauthorized 
proceeding. And it is further contended, 
that the true interpretation of the agree- 
ment, if valid, is, that the settling of the ac- 
counts of the agency, paying the balance, 
and delivering over the property of the pris- 
on in the hands of James, constitute a con- 
dition precedent to the right of Gass to avail 
himself of the written notice. It appears to 
me, that the true and reasonable interpreta- 
tion of the instrument is, that Gass upon 
giving the ten days notice was entitled to be 
discharged from his liability, or, as the in- 
strument phrases it "to discontinue his lia- 
bility" for the future proceedings of James, 
remaining, however, liable for the balance 
then due to Stinson, and for the delivering 
over of the other property then in his hands. 
Upon any other construction, Stinson anfl 
James, by any arrangement between them- 
selves, as to continuing the agency, or as to 
not settling the accounts, or not requiring 
such balance or property to be paid or de- 
livered, would have it in thehr power to de- 
feat the whole intent of the instrument and 
to hold Gass to an indefinite responsibility 
as surety. It seems to me, therefore, that 
the natural interpretation of the terms of 
the agreement is, that the proviso is not a 
condition precedent to the right of Gass to 
liberate himself from future suretyship, but 
is a qualification of the effect of the notice, 
as to his discharge from liability for ante- 
cedent proceedings under the agency. 

The other point involves considerations of 
a very different nature; and in one aspect 
would be decisive of the case against Stin- 
son. If, as Stinson in his answer, solemnly 
afiirms, he gave no authority to the deputy 
warden to enter into this collateral agree- 
ment with Gass, and it was a stipulation on 
the part of Gass at the time of executing 
the bond, that it should be entered into, thus 
forming the substratum of his suretyship, it 
is very clear, that the bond and agreement 
must, as to Gass, be treated as nullities; for 
neither instrument in such a case could oper- 
ate unless both did, the one being the motive 
for the other. But I am abundantly] satis- 
fied, that the collateral agreement though 
executed after the bond, on the same day^ 
was understood by all parties to be a part 
of the res gestae, and the very condition of 
Gass's assuming the suretyship. And I am. 
also as well satisfied, that as Stinson accept- 
ed and acted upon the bond with a full 
knowledge of the nature and effect of the- 
collateral agreement without objection; and, 
indeed, as some of the evidence shows, withi 
a positive adoption of the latter; it must be 
taken to be a final ratification of the whole- 
transaction on his part, and binding upon 
him. In the whole course of the subsequent 
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negotiations and proceedings there is not a 
tittle of evidence establishing his disapprov- 
al of it 

We may now proceed to the examination of 
the other questions in the case. In respect to 
the first, viz. the change of the relation be- 
tween Stinson and James, from that of a 
mere agency in the sale of granite to third 
persons, to that of a conditional purchase, 
or sale and return, I entirely agree with the 
argument at the bar, that, if made out in 
point of fact, it is so total a departure from 
the true nature of the original agency, and 
involves so much more • responsibility and 
risk, that it will amount to a discharge of 
Gass; or rather, the transactions will fall 
without the condition of the bond. The dif- 
ficulty is in coming to the conclusion, that 
the fact is precisely made out. Stinson ex- 
plicitly denies it in his answer, James as 
explicitly affirms it in his deposition. His 
competency as a witness in this case has 
been objected to; but I cannot perceive, what 
interest he has in the present suit, to which 
he is not a party, and hy the event of which 
he can neither gain nor lose. If the plain- 
tiff succeeds in the suit, James is not dis- 
■charged from his liability; if he fails, the 
<;osts must be exclusively borne by the plain- 
tiff. The case of Riddle v. Moss, 7 Cranch 
[11 U. S.] 206, is distinguishable. There the 
surety was sued at law on the bond; and his 
principal, who was offered as a witness, had 
made over his property to the surety to in- 
demnify him for the event of that very suit 
The court on this account as well as that 
his liability would be increased to the ex« 
tent of the costs of the suit if the judgment 
was for the plaintiff, held the principal an 
incompetent witness. It appears to me, 
however, as the result of the subsequent cor- 
respondence and acts of the parties, that 
the proposal contained in Hie letter of the 
12th of February, 1831, by which Stinson pro- 
posed to change the former agreement, un- 
der which James was to receive a commis- 
sion of five per cent upon his sales of gran- 
ite, and to substitute a low price of the 
granite, so as to give James the full benefit 
of the extra price of the sales, was never 
definitely acted upon by either party. No 
account is shown, in which it was ever 
adopted as the basis of any settlement; and 
there is a subsequent letter of James (8th 
of April, 1831,) in which he says "I must 
have pay for ti'ucking and commissions on 
all 1 sell; unless, I cannot live." So that it 
appears to me, that the denials of the an- 
swer ought under all the circumstances to 
prevail over the positive assertions of James 
on this point. 

But this leads me to the consideration of 
the New Orleans contract and whetlier it 
can be treated as a transaction within the 
scope of the agency. The nature of this 
transaction was as follows: On the 15th of 
August, 1831, a special contract was entered 
into between James and one Hastings (then 
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his partner in business,) on the one part, and 
Reynolds and Zaeharie of New Orleans of 
the other part, by which the former agreed 
to furnish the latter with all the stone for 
a bank building at New Orleans of certain 
specified dimensions and sizes, to be shipped 
at specified periods, for the gross amount of 
ten thousand dollars, under a penalty or 
rent (as it was termed) of five hundred dol- 
lars per month, for every month, which 
should elapse after the stated periods of 
shipment at Boston. After the making of 
this contract which was made known to 
Stinson, James wrote from time to time to 
Stinson for such stone as he wanted for the 
undertaking; all of which was furnished to 
him by Stinson, and charged to him in ac- 
count It does not appear, that Stinson had 
any other participation in the New Orleans 
contract, than by supplying the stone from 
time to time for the same. James in his bill 
insists, that Stinson agreed to furnish the 
stone at the periods stipulated in the con- 
tracts, and claims damages for losses sus- 
tained by him from his inability sti'ictly to 
perform the same, in consequence of the de- 
fault of Stinson. The answer of Stinson ex- 
plicitly denies any participation in the con- 
tract, and any agreement to comply with its 
stipulations. Now, upon this postm-e of the 
case, the question arises, whether the stone, 
supplied to James under the then New Or- 
leans contract can properly, as against Gass, 
be deemed a part of the business of the 
agency, for which he is responsible. I think 
it cannot So far as the supplies went to 
James avowedly to fulfil this contract they 
must be treated as absolute sales to James 
or to James and Hastings, and not deliveries 
to James to be afterwards sold by him under 
the agency. It is impossible, that he could 
be at once agent and vendee; that he could 
negotiate as agent to sell to himself as pur- 
chaser. Reynolds and Zaeharie never con- 
tracted at all with Stinson, directly or in- 
directly; but with James and Hastings only. 
Stinson, in making the supplies of stone to 
James treated him as the absolute debtor for 
the stone, as soon as received by him, and 
charged him therefor as purchaser. A p\tr- 
chase is in no just sense an agency; a contract 
to sell to an agent is in no just sense a contract 
by an agent to sell for his principal. Not 
knowing the exact state of the accounts, be- 
tween the parties, independent of this trans- 
action, I am unable to say, what wiU be the 
effect of this view of the matter as to Gass's 
responsibility. 

I proceed, therefore, in the next place to 
the consideration of the question as to notice 
by Gass to Stinson of his dissatisfaction with 
continuing his smretyship; and of the waiver 
of any formal notice by Stinson, and his as- 
sent to discharge Gass. It appears from the 
evidence, that at the time, when the bond 
was given, Gass was a stone-cutter in Boston 
in the employ of James, then a wharfinger 
in Boston, and concerned in the sale of stone. 
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In September, or October, 1831, Gass lef t the 
Tegular employment of James, and set np 
business for himself, which was a cause of 
dissatisfaction to James; and it is in a very 
high degree probable, that about this period, 
Gass intimated his wish to James to be ab- 
solved from his suretyship in future. On 
the 20th of September, 1831, James wrote a 
letter to Stinson stating, that Gass was go- 
ing into the granite business soon; that he 
was daily interfering in contracts, that hap- 
pened under his immediate observation; that 
' he, James, felt well persuaded, that he had 
been a great injury to the sale of many stone 
on his wharf; and he then added: "Enter- 
taining the above views respecting his uni- 
versal interference in my concerns, I have 
■come to the conclusion to ask the favor of 
you to fill lap a new bail-bond, and forward 
it enclosed in a letter by mail as early as 
possible, and immediately on my receiving it 
I will have it signed by a man, that will be 
satisfactory to you and all concerned, and 
remit it to you for your inspection. If the 
person is satisfactory to you, after you have 
made investigation, on the reference I shall 
offer I'especting it, you will oblige by sending 
me the old bond, signed by Gass &c." On 
the 20th of the same month the deputy war- 
den replied: "If it will be of as much ben- 
efit, as you say it wiU, we have no objec- 
tion to your changing your surety; all we" 
want is to have things about right; and if 
Mr. Gass does not answer your purpose, you 
ean get a- better one. As soon as we can 
possibly get time we will send you a copy of 
the obligation, and you may see, what you 
<;an do with it" On the 29th of September, 
1831, the deputy warden wrote a letter to 
James, in which he said: "We have sent you 
a copy of the bond varying only, where it 
gays, for what may have been done since 
the 27th January.' This variation will make 
it the same, as though it was signed at the 
time the other was written, and will agree 
with the commission you have, appointing 
you agent dated 27th January. You can 
get, who you please on the bond, one or two, 
as you like, and forward it; and if accepta- 
ble^ Tve will exchange with you." On the 4th 
of October, 1831, James enclosed the same 
"bond with certain persons proposed in pencil 
as sureties. On the 9th of the same month, 
Stinson acknowledged the receipt of the 
bond, and added: "I can only say, the 
names of the sureties are strangers; pret 
sume they are good; but wish to have it to 
say to the executive, I know them to be good. 
Mr. T, or myself will be down in all this 
month, and will then adjust the business sat- 
isfactorily." This bond does not appear ever 
to have been executed or accepted. On the 
13th of October, James wrote to Stinson; "If 
it would not discommode you, you would con- 
fer on me a favor, a great favor, to give up 
the old bond, as Mr. Gass considers me as 
beholden to him on that account, and takes 



the advantage of it, having lately com- 
menced the granite business near my wharf, 
and still expects me to employ hia men at 
any price, he may choose to charge." On 
the 16th of October, the deputy warden, in 
the absence of the warden, wrote to James, 
saying, that he could not say, what would 
be his (the warden's) course respecting the 
bonds. "He does not know Mr. Sanborn, nor 
Mr. Hastings (the proposed sureties). All he 
wants is to be able to say to the directors, 
that the bond is perfectiy good. If he can 
be satisfied, that they are good, he will will- 
ingly exchange with you. I shall be in Bos- 
ton the last of this month, and then we can 
arrange it, I think." On the 8th of Novem- 
ber, 1831, the deputy wai-den wrote to James, 
saying: "We sent you the copy of the bond 
sometime since; have not heard any thing 
of it yet" What bond this refers to, does 
not distmctly appear. On the 10th of No- 
vember, James & Co. by their clerk, wrote 
to Stinson, saying: "We have received the 
bond; but have been so very busy with ship- 
ping stone, that I have not had time to at- 
tend to it; but will soon." The bond here 
alluded to probably was the copy referred to 
in the letter of the 8th, and probably also 
was that which was soon afterwards ex- 
ecuted by one Amos G. Sanborn, and one 
Joseph Hastings, as sureties, and was re- 
ceived by Stinson, and never afterwards re- 
turned to James. Stinson, however, in his 
answer, denies, that it was satisfactory to 
him or ever accepted by him; and says, that 
he retained it sometime in order to redeliver 
it to James, when he should come to Concord, 
(N. H.). But he does not pretend, that he 
ever returned this bond; and he says "he 
does not know what became thereof." It is 
proved by Hastings and Sanborn, that the 
bond was never returned to them, and by 
James, that it was never returned to him; 
and that no notice was ever given to either, 
that it was not accepted by Stinson. On the 
contrary, James expressly asserts, that no 
dissatisfaction was ever expressed by Stin- 
son, respecting the sureties, and that on one 
occasion he expressed himself satisfied with 
the bond. Be this, as it may, it is very clear, 
that the bond was never retm'ned to James, 
or the sureties; and I cannot but express 
myself under some difficulty in avoiding the 
conclusion, that its being retained affords 
some, if not cogent evidence, that it was sat- 
isfactory, and was in fact accepted. It was 
the duty of Stinson to return it forthwith, if 
he did not mean to accept it, and to give no- 
tice thereof to the parties interested in that 
bond. His omission to do so, under all the 
ch:eumstances of the present case, cannot but 
afford a presumption, that it was accepted. 
I am aware, that the language of the letter 
of Stinson to James, of the 19th of April, 
1832, leads to a different conclusion; and, 
indeed, it is the principal source of my 
doubts on the subject 
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But I should be sorry to place the decision 
of this part of the case upon the mere fact 
of an acceptance of the new bond, even if the 
presumption were stronger than it is, as I 
am of opinion, that the whole subsequent eon- 
duct of Stinson demonstrates, that he after- 
wards had full notice of the dissatisfaction 
of Gass in remaining a surety; that he 
Avaived any formal notice in writing of his 
(Gass's) wishes to discontinue his siuretyship; 
that he intentionally lulled Gass into the be- 
lief, that he requh-ed no other notice; that 
he had no claims on him under the old bond; 
and that he did not mean to insist upon any 
settlement according to the terms of the pro- 
viso. Under such circumstances, if clearly 
made out, there can be no- doubt, that Gass 
is entirely discharged from his suretyship in 
regard to all transactions subsequent to that 
notice and waiver. The written correspond- 
ence of James & Stinson, in September, Oc- 
tober, and November, 1831, does, as I think, 
furnish a good deal of internal evidence of 
a, knowledge on the part of Stinson, that 
Gass, as well as James, was then desirous 
of his being relieved from the sm*etyship; 
and, taken in connexion with the deposition 
of James and of the other witnesses for the 
plaintiff, there does arise a strong presump- 
tion of the fact, notwithstanding the rebut- 
ting evidence on the other side. Indeed, if 
the plaintiff's depositions are to be believed, 
there is the most conclusive evidence, that 
Stinson repeatedly admitted, that he was 
willing to give up the old bond; and that he 
had no claim under it upon Gass; and that 
he excused himself from his repeated prom- 
ises to deliver it up by subterfuges and 
evasive pretences, which varied at differeiit 
times, but which all admitted, by implica- 
tion, that Gass was entitled to be discharged. 
And, although the answei- strenuously denies 
these allegations, I am not satisfied, that, tn 
this respect, as well as in some other respects, 
it stands sufficiently supported to give if en- 
tire credence. 

But, what I rely on, is, that the answer it- 
self admits, that in the spring of 1S32 (though 
not before) an application was made by Gass* 
to Stinson, In Boston, to deliver up the old 
bond; and that he, Stinson, then stated to 
Gass, that he could not, consistently with his 
duty as a public officer, give up the original 
bond without receiving another with a satis- 
factory surety; that James had proposed sub- 
stitutes, but none were satisfactory; and he, 
Stinson, was ready to receive a sufficient sub- 
stitute. The answer also admits, that the 
brother of Gass did twice or thrice in Concord 
converse with him on the same subject, and 
for the same puipose. But it denies, that he, 
Stinson, ever promised to give up the bond, 
unless all the accounts were settled by James, 
the balance paid, and the remaining property 
of the prison delivered over to him. Now, 
without stopping, at present, to consider, 
whether the answer is, under all the circum- 
stances, satisfactory on this head, it is ma- 



terial to state, that here notice is actually 
brought home to Stinson, in the spring of 
1832, of Gass's dissatisfaction, and of his de- 
sire to discontinue his suretyship, and to have 
the old bond given up. No objection whatso- 
ever w^as made as to the form or manner of 
the notice; and the objection to the deliver- 
ing up of the old bond (which was a very dif- 
ferent matter from the termination of the 
suretj'ship,) was put upon a distinct ground, 
not touched in the collateral agreement, and 
not required by it, viz. the giving of a new 
bond with new sureties. Stinson had no right 
to insist, that the new bond should be given 
before the discontinuance of Gass's surety- 
ship, whatever he might insist on before a de- 
livering up of the old bond. I think, there- 
fore, that Stinson must be taken to have dis- 
pensed with any formal notice in writing by 
Gass of his intention not to be held to any 
suretyship for the future conduct of James in 
his agency. 

There is a letter of tlie 19th of April, 1832, 
from Stinson to James, which shows, how 
earnestly Gass was at this time pressing his 
claim to deliver up the bond. It begins thus: 
"Mr. Gass is pressing us hard to give up the 
bond. We know not what to do. Has sent 
to his brother J. P. Gass, two or three times, 
to come and see us; says he shall come up this 
week himself; if the bond is not sent. Had 
you not better see him, and say to him to re- 
main easy. I know of no cause of his re- 
questing this. I suspect he is not satisfied,, 
because you do not employ him to cut stone. 
So far as I am interested personally, I should 
feel easy with your own paper. But you know 
the duty we owe the state. I hope you may 
get some good man; and let Sir. Gass off, as 
he is so an^ous, &e. I think, however, if you 
say to Gass, you shall settle up in June or 
July, and then will get some one else, if we 
require it, he will be satisfied— I think he 
ought." It is apparent from this letter, that 
Stinson had not, at that time, any intention to- 
revoke James' agency, or to close his accounts, 
or to insist upon the delivery up of the granite 
remaining in his hands. On the contraiy, his 
object was to continue the agency, and to lull 
Gass into security. On the 4th of June, Stin- 
son wrote a letter to Gass, in which he says: 
"On my return home, I looked to the bond^ 
and also to the certificate given you by Mr. 
Thompson (the deputy warden), which speci- 
fies the bond to be given up on ten days no- 
tice, provided the accounts be all settled, &c. 
By referring to the certificate you have of 
Thompson's, you will see it, as above stated. 
You know what I said to you, as to the pro- 
priety of our holding the bond, when I saw 
you the other day, and you yourself must be 
satisfied of the propriety of it. I am at a 
loss to know your anxiety to get it up, other 
than Mr. James' not employing you to pre. 
pare stone. Mr. Thompson, or myself, will be- 
in Boston soon, and shall then settle with Mr, 
James, and relieve you of _ an unnecessaiy 
anxiety." On the same day Stinson wrote to- 
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James, and said: "After I saw you, Mr. Gass 
pressed me hard for the bond, and demanded 
it as a matter of right. I told him, why and 
■wherefore I wished it, and the reasons I 
stated to you, &c. I tried to make him quiet; 
but he said, if I did not send the bond, he 
should come up this weeli. Would it not be 
well for you to see him, and say to him, that 
so soon as the New Orleans job was done, you 
should settle with us and discharge him. Of 
this course you will judge." " On the same day 
Thompson also wrote to .Tames, and said: 
"Major Stinson wrote to-day to you about 
Gass; he also wrote to Gass. I think you need 
not be any worried about him,- as he will be 
still, we think." Now, it seems to me clear, 
from these letters, that Stinson was trying to 
lull Gass into security; that he was seeking to 
evade the just rights of Gass to a termination 
of his suretyship; and that he was postponing 
a final settlement of the accounts with James, 
in order to answer his own particular pur- 
poses: There is a total silence in all these let- 
ters as to any existing claim against Gass, 
under his suretyship. 

If we pass from this documentary evidence 
to the testimonial evidence of the plaintiff, 
it is most manifest, if that evidence is be- 
lieved, that Stinson had the fullest notice, 
that Gass wished to discontinue his sm-ety- 
ship; that Stinson either had written notice 
thereof, or waived it; that he admitted Gass 
had fully entitled himself to the exercise of 
this right; that he lulled Gass into the belief, 
that he required no further notice; that he 
had no claim against Gass under the band; 
and that he would surrender the bond to him. 
There is some portion of the testimony of 
the defendant's witnesses, which is in con- 
flict with the testimony of the plaintiff's wit- 
nesses on these points. But after making 
every deduction, I am constrained to come 
to the conclusion, that the weight of the evi- 
dence, as -well as of the corroborative cir- 
cumstances, is decidedly in favor of the plain- 
tiff. It appears to me, that tlie latest pe- 
riod, to which the notice can be referred, and 
to which Gass's liability can be prolonged, 
is the close of the month of April, 1832. The 
subsequent retainer of Gass's bond was a 
violation of the reiterated promises, made to 
him, to deliver it up; and it was for pur- 
poses, and under pretences wholly beside any 
avowed intention to hold Gass responsible 
for any balance then due, or supposed to be 
due, from James. In' short, the reasons as- 
signed by Stinson for retaining the bond, ac- 
cording to the plaintiff's witnesses (to which 
I on the whole give credit,) were of a na. 
ture wholly personal to Stinson, and exclud- 
ed any notion of continuing liability on the 
pai-t of Gass. 

In cases of this sort, where a bond is 
given for the fidelity of a party for an indefi- 
nite period, I am awai'e, that it has been 
supposed, that at law the obligation created 
by the bond cannot be determined at the 
will of the surety by notice. That was in- 



timated by Mr. Justice Bayley in Calvert v. 
Gordon, 7 Barn. & 0. 809, and afterwards 
confii*med by the whole court, in the same 
case, in 3 Man. & R. 12i That doctrine may 
well be maintainable at law. I am aware, 
that the same doctrine seems to prevail in 
equity; for in the case of Gordon v. Calvert, 
before the vice chancellor (2 Sim. 233), and 
again in the same case, before the lord chan- 
cellor (4 Euss. R. 581), it seems to have been 
held, that notice would not terminate the 
liability; and that it was no more a defence 
in equity, than at law. I confess, that I 
shoiild yield with more reluctance to this lat- 
ter doctrine, though I am by no means pre- 
pared to say, that it is not maintainable. 
The case of Shepherd v. Beecher, 2 P. Wms. 
288, is distinguishable in several respects. 
In the first place, the father gave no notice, 
that he .would not be liable on the bond for 
the future delinquencies of his son; but only 
requested, that the master would not trust 
him with any cash, at least, that he would 
do it sparingly. In the'next place, the bond 
was for the fidelity of the son during the 
specified term of .his apprenticeship of seven 
years. But it is wholly unnecessary, in this 
case, to decide, what would be the effect of 
notice generally in equity in the case of a 
bond for an indefinite period; because, here, 
it is matter of express conti'act. And my 
judgment is, that, taking all the" circum- 
stances together, all the parties understood, 
that the liability of Gass as surety was ter- 
minated by a notice, sufficient for that pur- 
pose, at farthest at the close of the month 
of April, 1832; and that he ought not to be 
held responsible for any subsequent transac- 
tions under the agency of James. 

It was suggested by the counsel for the 
defendant, in opening the argument, that the 
question as to the effect of the supposed 
change of the contract from a mere agency to 
a conditional purchase^ or sale and return, 
was a defence open at law; and, therefore, 
not properly matter for equitable relief. 
That is true, if it constituted the whole mat- 
ter of the bill. But the jurisdiction of a 
court of equity is invoked in this case for 
other purposes and other relief, for a dis- 
covery, for an injunction to the proceedings 
at law, and for other general relief upon all 
the merits, which a court of law is incompe- 
tent to administer. What I propose to do is, 
to refer it to a master, to ascertain the state 
of the accounts between Stinson and James 
upon the principles above stated, unless the 
parties agree to the statement annexed to 
the auditor's report in the suit at law. If 
nothing shall appear to be now due to Stin- 
son from James, as a balance of accounts for 
any debts of the agency, contracted before 
tlie end of April, 1832, then Gass is entitled 
to be discharged altogether. If any balance 
is due, then he ought to be held liable there- 
for. Considering the suit at law as having 
been placed under the power of the court, for 
the purpose of administei-ing substantial jus- 
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tice between the parties, it appears to me, 
that that will be perfectly attained by ac- 
cepting the auditor's report in that suit, and 
entering a joint judgment thereon against 
both James and Gass; and then to re- 
quire Stinson to stipulate on record, not to 
execute any execution issuing on the said 
joint judgment against Gass, except for such 
sum as the court shall direct to be levied 
by its own order indorsed on the execution. 

[For further proceedings, see Cases Nos. 5,261 
and 5.262.3 



Case ISTo. 5,261. 

GASS V. STINSON. 

[2 Sumn. 605.] i ' 

Circuit Court, D. Massachusetts, May Term, 
1S37. 

Practice is Equity — Testing Competexoy op 

Witnesses befoke ]!J.\steu — Application 

BY Petition — Cubdibility. 

1. If a cause by an, interlocutory decree, has 
been referred to the master, and either party 
desires to take the testimony of witnesses, in 
order to establish the incompetency of a wit- 
ness, who has already been examined in the 
cause, and whose deposition was before the 
court, when the decretal order was passed, the 
application to the master must be by petition 
in writing, verified by affidavit. 

2. If the application be founded on a sug- 
gestion, which is incorrect, in point of fact, the 
order to take the testimony, which was made 
thereon, will be superseded. 

3. A party will not be allowed to give oral 
testimony to the contents or purport of an 
indictment, verdict or judgment; as the best 
evidence is the original paper or a certified 
copy. 

4. If a party would object to the competency 
or credibility of a witness in courts of equity, 
he must make a special application by peti- 
tion to the court for liberty to exhibit articles, 
stating the facts and objections to the witness, 
and praying leave to. examine other witnesses 
to establish the allegations in the articles by 
suitable proofs; and upon this petition, leave 
is ordinarily granted by the court. 

5. Semble, that the application may be made 
by motion, upon the foundation of ignorance 
at the time of the examination. 

6. An objection to the competency of a wit- 
ness cannot be made after publication, if the 
incompetency was known before the commis- 
sion to take his deposition issued. 

7. An objection to the credibility of a wit- 
ness may be ordinarily made after publication 
and before hearing; but the interrogatories 
must be so shaped, as to prevent the party, 
under color of an examination to credit, from 
procuring testimony to overcome that already 
taken and published in the cause. 

[Approved in Re Thomas, 35 Fed. 340.] 

8. In the United States the usual questions 
asked, in order to discredit a witness, are: 
What is the witness's general reputation for 
truth? Is it good or bad? 

[Cited in Teese v. Huntingdon, 23 How. <64 

U. S.) 12.] 
[Cited in Eason v. Chapman, 21 111, 38; 

Fletcher v. State, 49 Ind. 132.] 

9. After the hearing and an interlocutory de- 
cree, a party cannot object before the master 

1 [Reported by Charles Sumner, Esq.] 



to the credibility of a witness, whose testimony 
was read at the hearing without objection. 

10, Quaere, if a pai-ty, who cross-examines a 
witness, knowing his interest, does not there- 
by waive all right of objection. 

11. A witness, who has given his deposition, 
which has been read at the hearing, cannot be 
examined anew before the master, without a 
special order of the court. 

[This was a bill in equity by Joseph Gass 
against Abner P. Stinson.] 

This cause being before the master, under 
the decretal order already passed [Case No. 
5,260] an application was made to the mas- 
ter orally, by the defendant's counsel, to 
take the testimony of certain witnesses, the 
object of which was to establish the incom- 
petency of one Noah James as a witness, 
who had been examined in the cause, and 
whose deposition was before the court, when 
the decretal order was passed. The ground 
of the application was, that James had been 
convicted of larceny; that the defendant's 
counsel knew it before the hearing of the 
cause; but he then supposed, that the wit- 
ness, James, had been pardoned; and that 
he had since ascertained, that James had not 
received a full pardon, so as to restore his 
competency as a witness." The master cer- 
tified the foregoing facts to Story, J., at 
chambers, and also that under these circum- 
stances he was of opinion, that the purposes 
of justice required, that the proposed testi- 
mony should be taken, de bene esse, saving 
all the rights of the plaintiff to object to 
the same. An order was accordingly made 
by Story, J., at chambers, 'to take the depo- 
sitions of the witnesses under a commission, 
de bene esse, saving the rights of the plain- 
tiff, after due notice to the plaintiff. The 
depositions had not as yet been taken under 
the commission, and a motion on petition 
was now made in open court by the plain- 
tiff to supersede the order thus made. 

B. Rand, for plaintiff. 

TV. 0. Aylwin, for defendant 

STORY, Circuit Justice. As the original 
application to the master was made orally, 
the precise grounds on which it was made 
do not appear, except from the master's cer- 
tificate. This was a great irregularity; and 
the application should have been by petition 
in writing, verified (if not ordinarily, at 
least in a case of this sort,) by affidavit. 
See Troup v. Sherwood, 3 Johns, Ch. 558, 
566. The irregularis, however, was not 
then brought to my notice. The interroga- 
tories, proposed to be put to the witnesses, 
were, however, filed in writing before the 
master; and an exception has now been tak- 
en to their pui-port and character. I shall 
presently have occasion to comment on 
them. The application to. supersede the or- 
der relies upon various grounds. The first 
one is, that the application was founded up- 
on a suggestion, which is wholly incorrect, 
to wit, that James had not received a plen- 
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ary pardon; -wliereas in fact he had re- 
ceived such a pardon, as appears by a copy 
of the instrument of pardon. This removes 
at once the whole of the original ground of 
the application, and undoubtedly entitles 
the plaintifE to have the order for taking the 
depositions superseded, since the witness 
was clearly competent. 

But an attempt has been made to sustain 
the order upon the ground, that tlie facts to 
be stated by the witnesses would go to af- 
fect the credibility of James. Upon looking 
into the interrogatories filed, it is impossi- 
ble that they can be sustained for this or 
any other purpose, applicable to the cause. 
The first three interrogatories are merely in- 
troductory, and point solely to the identifi- 
cation of James; and in other respects, are 
immaterial and irrelevant. All the other in- 
terrogatories seek to establish by the parol 
evidence of witnesses, that there was an in- 
dictment, trial, conviction, and sentence of 
James for larceny; facts, which should be 
proved by a production of the record itself, 
and which are not, in their character, prop- 
er to be established by the mere oral state- 
ments of witnesses. There is no ground, 
upon which a party can be permitted to 
testify orally to the contents or purport of 
an indictment, or verdict, or judgment; for 
the best evidence is the original paper, or a 
certified copy. So that if the interrogatories 
had been originally examined, they must 
have been suppressed, whether they applied 
to competency or to credibility. 

But it is proper to say a few words^ as to 
the time and manner of presenting objections 
to the competency or credibility of witnesses 
in courts of equity. The general Course of 
practice is, that, after publication has passed 
of the depositions (though it may be before), 
if either party would object to the com- 
petency or credibility of the witnesses, whose 
depositions are introduced on the other side, 
he must make a special application by peti- 
tion to the court for liberty to exhibit 
articles, stating the facts and objections to 
the witnesses, and praying leave to examine 
other witnesses to establish the truth of the 
allegations in the articles by suitable proofs. 
1 Har. Gh. Pr., by Newland, pp. 282, 283; 
Hind, Pr. 374, 375; 1 Newl. Ch. Pr. 289, 290; 
Gilb. Porum Rom. 147, 148. Without such 
special order, no such examination can take 
place; and this has been the settled rule, 
ever since 3L<ord Bacon promulgated It in, his 
Ordinances. Ord. 72; Beames' Orders Ch. 
pp. 32, 187; Mill v. Mill, 12 Ves. 406. Upon 
such a petition to file articles, leave is ordi- 
nai'ily granted by the court, as of coiurse, 
unless there are special circumstances to 
prevent it There is a difference, however, 
between objections taken to the competency, 
and those taken to the credibility of wit- 
nesses. Where the objection is to compe- 
tency, the court will not grant the application 
after publication of the testimony,, if the 
Incompetency of the witness was known be- 



fore the commission to take his deposition 
was issued; for an interrogatory might then 
have been put to him, directly on the point. 
But, if the objection was not then known, 
the com*t will grant the application. 1 Har. 
Ch. Pr., by Newland, pp. 282, 283; 1 Newl. 
Ch. Pr. 289-291; Hind, Pr. 374, 375; Purcell 
V. M'Namtu'a, 8 Ves. 324; Vaughan v. Wor- 
rall, 2 Madd. Oh. Pr. 322, 2 Swanst 400. 
This was the doctrine asserted by Lord Hard- 
wieke in Callaghan v. Eochfort, 3 Atk. 643, 
and it has been constantly adhered to ever 
since. See Purcell v. M'Namai*a, 8 Ves. 324; 
Vaughan v. Worrall, 2 Madd. Ch. Pr. 322. The 
proper mode, indeed, of making the applica- 
tion in such case seems to have been thought 
by the same great judge to be, not by exhibit- 
ing articles; but by motion for leave to ex- 
amine the matter, upon the foundation of 
ignorance at the time of the examination. 
Id. But upon principle there does not seem 
to be any objection to either course; though 
the exhibition of articles would seem to bo 
more formal, and, perhaps, after all, moj-e 
convenient and certata in its. results. But 
where the objection is to credibility, articles 
will ordinarily be allowed to be filed by the 
court upon petition, without affidavit, after 
publication. Watmore v. Dickinson, 2 Ves. 
& B. 267. The reason for the difference, is 
said by Lord Hardwicke, in Callaghan v. 
Roehfort, 3 Atk. 643, to be, because the 
matters examined to in such cases are not 
material to the merits of the cause, but only 
relative to the character of the witnesses. 
And, indeed, until after publication has 
passed, it cannot be loiown what matters 
the witnesses have testified to; and, thei'e- 
fore, whether there was any necessity of 
examining any witnesses to .their credit. 
Russel V. Atkinson, 2 Dickens, 532. This 
latter is the stronger ground; and it is coa^ 
firmed by what fell from the court in Pm*cell 
V. M'Namara, 8 Ves. 324. 

When the examination is allowed to credi- 
bility only, the interrogatories are confined to 
general interrogatories as to credit, or to 
such particular facts only, as are not ma- 
terial to what is already in issue in the 
cause. The qualification in the latter case, 
(which case seems allowed only to impugn 
the witness's statements, as to collateral 
facts,) is to prevent the party under color 
of an examination to credit, from procuring 
testimony to overcome the testimony ah-eady 
taken in the cause, and published, in viola- 
tion of the fundamental principle of the 
court, which does not allow any new evi- 
dence of the facts in issue after publication. 
The rule and the reasons of it are fully ex- 
pounded in Purcell v. M'Namara, 8 Ves. 324, 
326; Wood v. Hammerton, 9 Ves. 143; Carlos 
V. Brook, 10 Ves. 49, 50; and White v. 
Fussell, 1 Ves. & B. 151.2 it was recognized 

2 The very form of the order is rfven in a 
note g to Watmore v. Dickinson, 2 Yes. & B. 
2(58. -See, also, 1 Madd. Ch. Pr. 320-325; Plg- 
gott V. Croshall, 1 Sim. & S. 467. 
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and enforced by Sir. Cliancellor Kent, in 
Troup T. Sherwood, 3 Johns. Gh. 558, 562-565. 
When the examination is to general credit, 
the course, in England is, to ask the question 
of the witnesses, whether they would believe 
the party sought to be discredited upon his 
oath. See Purcell v. M'Namara, S Yes. 324; 
Carlos V. Brook, 10 Yes. 49, 50; Anon., 3 
Yes. & B. 93; Watmore v. Didanson, 2 Yes. 
& B. 267. But see Gill v. Watson, 3 Atk. 
522. With us the more usual course is to 
discredit the party by an inquiry, what his 
general reputation for truth is, whether it 
is good or whether it is bad. But examina- 
tions to the credit of witnesses are required 
to be made before the hearing; and it is 
quite too late to make the application after 
the hearing, and a fortiori after an interlocu- 
tory decree has passed upon the heaiing, 
upon the footing of the evidence in the 
cause. So the doctrine was laid down by 
Lord Eldon in White v. Fussell, 1 Yes. & B. 
151. The case 6f Piggott v. Croxhall, 1 
Sim. & S. 467, manifestly implies the same 
doctrine; though the application was there 
made before the hearing. It seems to me, 
therefore, that upon this ground alone, the 
defendant is not now at liberty to examine 
witnesses before the master, to the credit 
of a person, whose testimony/ was read at 
the hearing without objection, the objection 
to his competency or credibility being then 
fully known. The defendant, by his con- 
duct upon that occasion, waived the objec- 
tion, and he cannot, in any subsequent stage 
of the cause, renew it. 

But it is said, that, upon a rehearing, or 
an appeal from the decree at the rolls to the 
chancellor, new evidence is admissible to be 
read, which was not read at the original 
hearing. That may be true under particular 
cir'cumstances, as where it is evidence orig- 
inally in the cause, but not read; or where 
it is evidence newly discovered, since the 
hearing. On this subject, however, I do 
not dwell, because it was recently consider- 
ed in this court in a case, which underwent 
a good deal of consideration. I allude to 
the case of Wood v. Mann [Case No. 17,953]. 
The case of Needham v. Smith, 2 Yern. 463, 
has also been relied on to shew, that a con- 
fession of a witness, which has come to the 
knowledge of the other party since the hear- 
ing, and which goes to his competency or 
credibility, is admissible on an appeal from 
the rolls. On that occasion it was also said, 
that if, after the hearing, a witness is con- 
victed of perjury, the objection may be 
taken advantage of upon a rehearing. But, 
giving the fullest effect to this doctrine, it 
only applies to a case strictly of a rehearing 
(for an appeal from the rolls is only a re- 
hearing. East India Co, v. Boddam, 13 Yes. 
421; Buckmaster v. Harrop, Id. 456) where 
the whole cause is opened anew; and where 
the evidence is already in the cause, or has 
been brought out since the former hearing. 
The present is not such a case. 



It has been suggested by the counsel for 
the plaintiff, that, if a defendant cross ex- 
amines a witness, knowing his interest, it is 
a waiver of the objection. The case of 
Corporation of Sutton Goldfield v. Wilson, 1 
Yern. 254, certainly supports this proposition. 
It has been thought to go farther, and to 
decide that a mere cross examination upon 
the merits is a waiver of any objection to 
his competency. But this has, as a matter 
of general practice and docti'ine, been over- 
tm-ned by the more recent decision in Moor- 
house V. De Passou, 19 Yes. 433, Coop. 300, 
in which it was held, that in equity the cross 
examination of a witness, in utter ignorance 
of his having given an answer to an inteiTog- 
atory, showing that he has an interest in 
the cause, cannot amount to a waiver of the 
objection to his competency. In our prac- 
tice, at least, where the objection is actually 
known, and may be taken at the time of the 
cross examination, it might deserve con- 
sideration, whether the case in Yernon ought 
not to be adhered to. But I do not, as it is 
unnecessary, give any opinion on this points 

It is suggested, in the argument of the de- 
fendants' counsel, that James is to be ex- 
amined anew before the master, without 
any special order of the court. If this is 
so, certainly it is an irregularity, and his 
examination upon a proper motion may be 
suppressed. The case of Rowley v. Adams, 
1 Mylne & K. 543, is directly in point But 
If his former deposition, only is to be read 
in the hearing before the master, that is all 
proper for the evidence already in the cause 
is for the consideration of the master. 

Upon the whole, my opinion, in every view 
of the matter, is, that the order ought to be 
superseded; and it is accordingly super- 
seded. 

[For a hearing upon exceptions to the mas- 
ter's report, see Case No. 5,262.] 



Case KTo. 6,S6S. 

GASS V. STINSON. 

[3 Sumn. 98.] i 

Circuit Court, D Massachusetts. Oct Term, 
1837. 

Evidence— Examination bx Both Parties— Tes- 
timony AS TO Contents of Books — Partxek- 
SHip — Payment of Individual Indebtedness — 
Running Accounts— Set-off. 

1. The general rule at law is, that no evi- 
dence shall be admitted, but what is or might 
be under the examination of both parties. 

[Cited in The Jacob Brandon, 33 Fed. IGO.j 

2. Semble, a deposition may be admitted in 
equity, where the direct interrogatories have 
been fully answered, and death or some inevi- 
table accident occurs, which, without any 

3 But see on this point Harrison v. Court- 
weld, 1 Russ. & M. 428, and Pigott v. Croxall, 
Id. 428, note. 

1 [Reported by Charles Sumner, Esq.] 
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fiiult oa either side, prevents a cross-esamina- 
tion. 
[Cited in Re Gary, 9 Fed. 756; Celluloid 

Manufj? Co. v. Arlington Manuf'g Co., 47 

Fed. 5.] 

3. Quaere, how this would be at law? 

4. The direct examination of a witness was 
taken by a commissioner, with the consent of 
both parties. No cross-interrogatories were 
ever filed; and the witness lived several 
months after the direct examination was be- 
gun; there was no proof, that, if the cross-in- 
terrogatories had been filed, they might not 
have been answered. Held, that the omission 
to file the cross-interrogatories was at the peril 
of the party, and that the deposition is ad- 
missible. 

[Cited in Lewis v. Eagle Ins. Co., 10 Gray, 
510.] 

5. A witness, whose books are out of his 
reach, so that he cannot have access to them, 
may testify to their contents. 

6. Quaere, if the payments and credits made 
by one partner after a dissolution of the part- 
nership, and joint agency, and after a new in- 
dividual agency in him, can be applied to the 
extinguishment of a debt of the partnership, 
unless circumstances justify the presumption, 
that the partnership debt has been adopted 
as his individual debt. 

[Cited in Smith v. United States, 2 Wall. 
(69 U. S.) 236.] 

7._ The natural presumption is that a partner 
paying a sum of money to his private cred- 
itor, who is also a creditor of the partnership, 
means to pay it on his private account, unless 
circumstances vary this presumption. 

[Cited in Perot v. Cooper, 17 Colo. SO, 28 Pac. 

S. The doctrines of the common law as to 
the appropriations of Indefinite payments gen- 
erally, have been borrowed from the Roman 
law. 

9. Semble, that the creditor cannot elect to 
what debt to apply an indefinite payment, ex- 
cept where it is utterly indifferent to the debt- 
or to which it is applied. 

[Cited in Whetmore v. Murdock, Case No. 
17,510.] 

10. In the case of running accounts between 
parties, with various items of debit and credit 
on both sides, occurring at different times, each 
item of payment or credit, is to be applied, in 
the absence of any special appropriation, in 
e; tmguishment of the earliest items of the 
debt, then actually due, and constituting 
debitum in praesenti. 

[Cited in the Antarctic, Case No. 479,] 

11. In cases of mutual running accounts, 
every item, whether for pay, services, or other- 
wise, ending in a debt, is to be deemed a credit 
m favor of the party pro tanto. 

^ 12. Edd, that the master was right in allow- 
ing a sum for labor, wharfage, &c., as a cred- 
it in an account. 

13. Courts of equity, in cases of set-off, fol- 
low the law. 
[Cited in McKenzie v. Nevins, 22 Me. 141; 

Caldwell v. Wentworth, 14 N. H. 439; In- 

h/}bitants of Farmington v. Stanlev, 60 Me. 

*'4. Disapproved in Gaston v. Barney, 11 

Ohio St. 512.] 

[This was a bill in equity by Joseph Gass 
against Abner P. Stinson, for an injunction 
to stay proceedings, and for other relief. 
See Cases Nos. 5,260 and 5,261.] 

At this term the master made his report, as 



follows: "The state of accounts between 
the defendant as warden of the state prison 
in New Hampshire, and Noah James, as his 
agent, constituted January 27, 1S31, for the 
sale of stone consigned to Mm, as they exist- 
ed April 30, 1832, appeal's in a schedule 
marked 'A,' which accompanies this report, 
and is signed by the master. (This is omit- 
ted here.) In this account said James is 
charged with all the stone belonging to the 
prison, and in his hands, on the 27th Janu- 
ary, 1831, and with aU the stone consigned 
to him as agent, down to April 30, 1832; 
and with a lot of hoops for the same; re- 
jecting all stone received for the 'New Or- 
leans contract,' so called. He is credited 
with the value or amount of stone remaining 
in Ms hands, unsold, on the 30th day of 
April, 1832, being parcel of what had been 
previously debited to him as above. He is 
also credited .with all moneys by him paid 
to the warden of the prison, or on his account, 
not specially appropriated to any other than 
general account Also, with his commis- 
sions on sales of the stone consigned to him; 
and for his whai'fage and extra' services in 
regard to other stone sent to him for ship- 
ment to other agents or places; all which 
appear in the accoimt herewith. The plain- 
tiff Gass being desirous of the testimony of 
said Noah James, who was then dangerously 
ill, a commissioner was agi*eed on by the 
parties, on November 22, 1836, to take his 
answers to interrogatories; and his answers 
were accordingly taken to the interrogatories 
filed by the plaintiff, no objection being made 
to the commissioner's proceeding immedi- 
ately, upon those interrogatories alone, till 
others could be filed, saving to the defendant 
all other benefit of exception. The witness 
lived several months afterwards, during 
■which the commissioner proceeded with the 
examination, as the witness was able to bear 
it; but before the filing of any cross-inter- 
rogatories, and after answering, under oath, 
to aU the direct interrogatories, the witness 
died. The defendant, objected to the ad- 
mission of these answers, for the want of 
cross-examination; but I admitted the testi- 
mony. A further objection was made to 
the answers of James, so far as he testified 
to matters contained in his books of ac- 
count, to which books he said he could not 
have access, they being in some place in the 
state of New York, not precisely known to 
him. The defendant insisted that it was the 
plaintiff's duty to produce these books, they 
having been produced in court, upon notice, 
at the trial of the action of Stinson v. James 
[um-eported], and no leave of the court hav- 
ing been given to take them away. It was 
answered by the plaintiff's counsel, and not 
denied by the other side, that the books of 
both parties were taken away, by mutual 
tacit consent, and for their private and nec- 
essary occasions; and that he had used every ■. 
means in his power to obtain these books, 
but without success. I therefore overruled 
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this objection. Testimony was offered by 
tlie defendant, to the point that some kinds 
of the stone ought to be charged at higher 
prices than were allowed by the auditor, in 
his report in the above-mentioned action at 
law. To this the plaintiff objected, contend- 
ing that said report was conclusive, between 
these parties, both as to debits and credits. 
I received the evidence, but taking all the 
testimony together, I have allowed only the 
prices stated in the auditor's former report. 
The defendant produced a paper purporting 
to be a statement of accounts between him 
as warden of the New Hampshhe state 
prison, and Stone and James, his former 
agents, showing a large balance due to the 
prison; and insisted that the general pay- 
ments made by James should first be applied 
to the balance of this old account; in proof 
of which he offered the prison books, and the 
deposition of G. 0. Thompson. But taking 
into consideration the fact that a quantity 
of stone alleged to form part of this balance 
had already been receipted for by said James 
under his last agency; that no such claim 
was set up at the hearings before me as 
auditor in the former suit; that the corre- 
spondence of the parties exhibited to me, 
subsequent to the termination of the agency 
of Stone and James discloses no such claim; 
and that said James positively swears that 
nothing was due to the prison; I was not satis- 
fied of the validity of that demand; and 
therefore did not perceive any necessity for 
deciding the question of such application of 
the payments. The defendant's counsel als6 
objected to the allowance, in this account, of 
any wharfage, or any personal services of 
said James, rendei*ed after April 30, 1832. 
But I thought otherwise; and have credited 
said James for all such services and whai-f- 
age, down to the close of his agency in 1833; 
but distinguishing the amovmt accruing prior 
to the 30th April, 1832, from that which 
subsequently accrued. Charging said James 
with the stone aforesaid, and allowing him 
against such debits all payments made on 
general account, and all labor and services 
rendered, there was nothing due from him 
to the state prison of New Hampshire, as 
its agent for the sale of stone, on the 30th 
day of April, 1832; but a balance .was in his 
favor of a thousand and forty-four dollars 
and eighteen cents. The further payments 
made by said James on the same general 
account, down to October 4, 1833, being add- 
ed to ttie balance aforesaid, amount to three 
thousand three hundred and forty-two dollars 
and seventy-foui cents. "Whether against 
this sum the said James should be chai'ged 
with any thing received on genei'al account 
subsequent to April 30, 1832, or should be 
rechai'ged with the sum of seventeen hundred 
and fifty dollars, being the amount credited 
to him April 30, 1832, for stone then on hand, 
Avhich, it was proved to me, he sold after- 
wards, and before October 4. 1833, I have 
not determined. Which is respectfully sub- 



mitted. Simon GreenleaE, Master in Chan- 
cery." 

"November 22, 1837. At the request of de- 
fendant's counsel, I further certify, that, 
when a commissioner was agreed on to take 
the testimony of Mr. James, defendant's 
counsel called for the production of James' 
books of accounts, in order to enable him to 
frame- proper cross-interrogatories. The 
plaintiff's counsel said that the books were 
as much in defendant's power as in plain- 
tiff's, being the private books of a third per- 
son; but that he deemed them impox'tant ev- 
idence for the plaintiff, and should use all 
means Ln his power to obtain intelligence 
of them, and if he knew the place, he would 
send specially for them, rather than not 
have the use of them; but he denied that 
the plaintiff was bound to produce them. S. 
Greenleaf, Master in Chancery." 

The defendant filed his exceptions to the 
report, as follows: "1st exception. For that 
the said Greenleaf, acting as master in chan- 
cery, In and by his report, certified, that he, 
the said master, permitted the deposition of 
Noah James to be read in evidence before 
him, which deposition had been taken on the 
interrogatories of the plaintiff only; where- 
as the cause should not have been so read, 
because the said Stinson had no opportuni- 
ty to cross-examine said James. 2d. Be- 
cause said deposition was so read in evi- 
dence, although said James testified to the 
contents or matters contained in his books 
of account, without their being then seen 
or made a part of his deposition; whereas, 
the same should have been rejected, because 
the said books were not then produced; and 
because the said books which had been pro- 
duced in the suit of said Stinson against 
said James and Gass, upon notice, had been 
witiidrawn and taken out of the state of 
Massachusetts, without the knowledge or 
consent of said Stinson, and he was thereby 
deprived of an opportunity of examining the 
entries therein, and cross-examining said 
James thereto; notwithstanding It had been 
agreed that all evidence used in said suit at 
law, should be used In this case, as appears 
by an entry on the docket of the court. 3d. 
Because the said master did not allow or 
proceed to examine Into the state of the bal- 
ance due from said James on the termina- 
tion of a former agency, and apply first the 
subsequent payments in extinguishment 
thereof, or at least proportionably with the 
other accounts due; whereas the said Stin- 
son alleged that there was a considerable 
balance due from said James on such prior 
account, and sufficient proof to establish the 
cause was offered and in evidence in the 
depositions of said cause and otherwise; 
whereas such allowance should have been 
had, and subsequent payments first applied 
to the extinguishment thereof. 4th. Because 
the said master did not apply or pass cred- 
its in the account by him taken to the pay- 
ment of stone previously delivered for the 
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New Orleans job by said Stinson, or tot 
stone delivered for said job proportionably 
"With other charges for stone not delivered 
or shipped for that particular job; whereas, 
such application should have been made ei- 
ther in whole or in part,— or at most only a 
portion-rate credited in said account taken 
by him up to the 30th of April of the year 
1832, where there was no direct evidence of 
a particular application by the parties. 5th. 
Because said master allowed items for. la- 
bor, wharfage, and services, &c., of said 
James, which were never made or received 
in payment, 'to be applied to the credit of 
said James, charged and stated in said ac- 
count by him taken; whereas, they should 
not have been so allowed or applied." 

Mr. Aylwin, in support of the exceptions. 

B. Band, contra. 

STORY, Circuit Justice. The first excep- 
tion is to the admissibility Of the deposition 
of Noah James in the case, he having died 
before any cross-interogatories were pro- 
pounded to or answered by him. The gen- 
eral rule at law seems to be, that no evidence 
shall be admitted, but what is or might be 
under the examination of both parties. So 
the doctrine was laid down by Lord Ellen- 
borough in Cazenove v. Vaughan, 1 Maule & 
S. 4. (>, and his lordship on that . occasion 
added, "And it is agreeable to common sense, 
that what is imperfect, and, if I may so say, 
but half an examination, shall not be used 
in the same way as if it were complete. The 
same principle seems recognized in Attorney 
General v. Davison, 1 McClel. & T. IGO. See, 
also, 1 Starkie, Ev. (2d Ed.) 265; Id. 270, 
271. But neither of these cases called for 
an explicit declaration as to what would be 
the effect of a regular, direct examination, 
where the party had died before any cross- 
examination. In V. Brown, Hardr. 315, 

in the case of an ejectment at law, the ques- 
tion occin^red, whether the examination of 
a witness, taken de bene esse to preserve 
his testimony upon a bill preferred and be- 
fore answer, upon an order of comt, where 
the witness died before he could be examined 
again, and he being sick all the meantime, 
so that he could not go to be examined, wa^ 
admissible on the trial of the ejectment; and 
it was ruled, after consultation with all the 
judges, that it could not be, "because it was 
taken before issue joined in the cause; and 
he might have been examined after." From 
what is said in the same book in Watt's Case, 
Hardr. 332, it seems to have been held, at that 
time, that, if witnesses are examined de bene 
esse before answer upon a contempt, such 
depositions cannot be made use of in any 
other court but the court only where they 
were taken. And the reason assigned is, 
"because there was no issue joined, so as there 
could be a legal examination." It may well 
be doubted, if this doctrine would prevail in 
our day, at least in courts of equity. See, 
on this pohi^ 1 Starkie, By. (2d Ed.) 271, and 



note 6, note q; Id. 272, notes 'x and y. In- 
deed, it seems directly against the decision 
of the court of king's bench in Cazenove v. 
Vaughan, 1 Maule & S. 4, 6; for in that case 
it was ruled, that a deposition talien de bene 
esse, where the party might have cross-exam- 
ined, and did not do so, or take any step to 
obtain a cross-examination, might be read in 
a trial at law, the witness having gone 
abroad. On that occasion, the court said; 
"If the adverse party has had liberty to cross- 
examine, and has not chosen to exercise it, 
the case is then the same as if he had cross- 
examined; otherwise, the admissibility of 
the evidence would depend upon his pleas- 
ure, whether he wiU cross-examine or not, 
which would be a most uncertain and unjust 
rule." But it is the more important to con- 
sider how this matter stands in equity; for^ 
although the rules of evidence are, in gen- 
eral, the same in equity as at law, they are 
far from being universally so. 

It seems clear, that, in equity, a deposition 
is not, of course, inadmissible in evidence, 
even if there has been no cross-examination^ 
and no waiver of the right Thus, if A 
witness, after being examined on the direct 
interrogatories, should refuse to answer the- 
cross-interrogatories, the party producing the 
witness will not be deprived of the benefit 
of his direct testimony; for, upon application, 
to the court, the witness would have been 
compelled to answer. So it was held in 
Courtuay v. Hoskins, 2 Buss. 253. But if 
the witness should secrete himself, to avoid 
a cross-examination, there the court would^ 
or at least might, suppress the direct exam- 
ination. Flowerday v. Collet, 1 Dickens, 28S. 
In such a case a cross-examination is still 
possible; and the very conduct of the 
witness, in secreting himself, has a just tend- 
ency to render his direct examination sus- 
picious. But where the direct interrogato- 
ries have been fully answered, and an inevi- 
table accident occurs, which, without any 
fault on either side, prevents a cross-exam- 
ination, I do not know that a like rule has 
been established, or that the deposition has 
been suppressed. So far as authorities go,. 
they incline the other way. In Arundel v.- 
Ai'undel, 1 Ch. R. 90, the very case occurred. 
A witness was examined for the plaintiff, 
and was to be cross-examined for the defend- 
ant; but before he could be cross-examined 
he died. Yet the court ordered his deposition, 
to stand. Copeland v. Stanton, 1 P. Wms. 
414, is not an adverse authority;" for, in that 
case, the direct examination was not com- 
pleted, and the witness had not signed the- 
deposition, so far as it went; and the exam- 
ination being postponed to another day, he was 
the next morning taken suddenly ill, and died. 
The court denied the motion to allow the 
deposition, as far as it had been taken. But 
the court refused, because the examination 
was imperfect; and, indeed, until the witness 
had signed the examination, he was at lib- 
erty tp amend and alter it in any part la 
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O'Callaglian v. Jiurphy, 2 Schoales & L. 158, 
Lord Redesdale allowed the deposition of a 
witness, whose examination had been com- 
pleted, but who died before his cross-exam- 
ination could be had, to be read at the hear- 
ing, deeming it proper evidence, like the 
ease of a witness at nisi prius, who, after 
his examination, and before his cross-exam- 
ination, should suddenly die, under which 
circumstances, he thought, that the party pro- 
■ducing him wouli not lose the benefit of the 
evidence he had already given. But the 
want of such cross-examination ought to 
abate tlae force of the testimony. However, 
the point was not positively and finally ruled, 
as, upon examining the cross-interrogatories, 
they were not found to apply to any thing, 
to which the witness had testified in his 
direct examination, and, therefox-e, the depo- 
sition was held admissible. In Nolan y. 
Shannon, 1 Moll. 157, the lord chancellor held, 
that the dh'ect examination of a witness 
might be read at the hearing, where a cross- 
examination had been prevented by his ill- 
ness and death, ily own researches, and 
those of the counsel, have not enabled me to 
find any other cases, in which the question 
has been raised; and in the latest' book of 
practice, 1 Smith, Ch. Pr. 294, no otiier case 
is alluded to on the subject, than that of 
Copeland v. Stanton, 1 P. Wms. 414. 'So that 
the general doctrine is far from being estab- 
lished in the manner, which the argument for 
the defendant has supposed, and atipears 
strongly to lead the other way. 

But if It were, I should have no doubt, 
that the special circumstances of this case 
would well a*eate an exception. The direct 
examination was taken by consent. No cross- 
interrogatories were ever filed. The witness 
lived several months after the original ex- 
amination was begun; and there is not the 
slightest proof, that, if the cross-interrogato- 
ries had been filed, they might not have been 
answered. Under such circumstances, I am 
of opinion, that the omission to file the cross- 
interrogatories was at the peril of the defend- 
ant. I do not say, that he was guilty of 
laches. But I put it upon this, that, as his 
^wn delay was voluntary, and the illness 
of the witness well known, the other party 
is not to be prejudiced by his delay. His 
conduct either amounted to a waiver of any 
objection of this sort, or to an election to 
take upon himself the whole hazard of the 
chances of life. It appears to me, that the 
case falls completely within the principles 
laid down in Cazenove v. Vaughan, 1 Maule 
& S. 4, G. 

The second exception is to the inadmissi- 
bility of James' testimony to the contents of 
his books of account. But those books were 
not in the witness's possession, and were 
beyond his reach, and that of the court. 
They had been formerly in the cause; but 
had been withdrawn from the custody of the 
■court, by the tacit consent of both parties. 
Under such circumstances, it seems to me 



that the master was right in admitting the 
testimony. The case is not essentially dif- 
erent from what it would be, if the books 
had been mislaid, or lost; for no access could 
be had to them by the parties, or by the 
witness; and, therefore, secondai'y evidence 
of their contents was admissible. 

The third exception is to the disallowance 
by the master of the supposed balance of a 
former old account, asserted to be due from 
James and one Stone, as agents under the 
defendant, Stinson, in the state prison busi- 
ness, at a prior period, and his refusal to 
apply any of the payments and credits of 
James to the liquidation of that balance. 
The reasons given by the master for this dis- 
allowance and refusal seem to me to be en- 
tirely satisfactory. He had been auditor be- 
tween the same parties in the suit at law 
(still pending in this court), upon the same 
matters, in regard to which the present bill 
is brought, and it was agreed by the parties, 
that his report, rendered in that case, should 
be deemed evidence before him, upon the 
heai'ing of the present cause. The master now 
says, tliat he is not satisfied, that the present 
claim, for such balance of the old account 
is well founded; and he has stated very 
strong reasons for entertaining a presump- 
tion against it, which reasons are not in the 
slightest manner affected by any rebutting 
proofs before the court Under such circum- 
stances, the report is entitled to be treated 
as importing entire verity, as to the matter 
of fact of the invalidity of the claim. I 
would add, that I exceedingly doubt, wheth- 
er, in a case of this sort, the payments and 
credits made by one partner, after a dis- 
solution of the partnership and joint agency, 
and after a new individual agency in him, 
can be rightfully applied to the extinguish- 
ment of a debt of the partnership, unless the 
attendant circumstances justify a presump- 
tion, that the debt of the partnership has 
been adopted as his individual debt, and 
brought into account as such, or the pay- 
ments and credits were intended by the 
parties to be so actually applied. No evi- 
dence of tliis sort exists in this case. The 
natural presumirtion is, that a partner, pay- 
ing a sum of money to his private creditor, 
who is also a creditor of the partnership, 
means to pay it on his own private account, 
unless some circumstances occur, which repel 
or qualify that presumption. No case has 
been cited, in which a different doctrine has 
been asserted and acted on; and certainly 
my own researches have not enabled me to 
find any. The case of Baker v. Stackpoole, 
9 Cow. 420, 436, so far as it goes, is rather 
the other way. 

But I wish to add a few words upon the 
subject of the appropriation of payments, 
because I cannot concur in some of the 
views, which have been suggested in the 
argument; and because they will serve more 
fully to explain the ground of the doctrine 
of indefinite payments in relation to cases 
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of running accounts, hereinafter stated. 
There is no doubt that the doctrine of the 
common law, as to the appropriation of in- 
definite payments, has generally been bor- 
rowed from tlie Roman law; and it is deeply 
to be regretted that there has been any de- 
pai'ture in any of the authorities from its 
true results. The Roman law is equally 
simple, convenient, and reasonable upon this 
subject; and, for most eases, will furnish an 
easy and satisfactory solution. Sir "William 
Graat, in Clayton's Case (Devaynes v. Noble, 
1 Mer. 604), has stated the general doctrine, 
of the Roman law in an accurate manner. 
"The leading rule," says he, "with regard to 
the option given, in the first place to the 
debtor, and to the creditor in the second, we 
have taken literally from thence. But, ac- 
cording to that law, the election was to be 
made at the time of payment, as well in the 
case of the creditor, as in that of the debtor, 
'In re praesenti, hoc est, statim, atque solu- 
tum est:— caeterum, postea non permittitur,' 
If neither applied the payment, the law made 
the appropriation according to certain rules 
of presumption, depending on the nature of 
the debts, or the priority in which they were 
incurred. And, as it was the actual inten- 
tion of the debtor that would, in the first in- 
stance, have governed, so it was his pre- 
sumable intention that was first -resorted to 
as the rule by which the application was' to 
be determined. In the absence therefore, of 
any express declaration by either, the in- 
quiiy was, what application would be most 
beneficial to the debtor. The payment was, 
consequently, applied to the most burden- 
some debt,— to one that carried interest, 
rather than to that which, carried none,— to 
one secured by a penalty, rather than to 
that which rested on a simple stipulation;— 
and, if the debts were equal, then to that 
which had been first contracted. *In his, 
quae praesenti die debentur, constat, quo- 
tiens indistincte, quid solvitur, in graviorem 
causam videri solutum. Si autem nulla prae- 
gravet,— id est, si omnia nomina similia fuer- 
int,— in antiquiorem,' " 2 Pothier, inhis edition 
of the Pandects, has collected together all 
the texts of the Roman law on this subject 
(Poth. Pand. lib. 46, tit 3, art 1, notes 89-99); 
and he has summed up the general results 
in his treatise on Obligations (Poth. Obi. 
notes 528-536). 

■ Now, the whole of this doctrine of the 
Roman law turns upon the intention of the 
debtor, eitlier express, implied, or presumed; 
express, when he has directed the applica- 
tion of the payment, as in all cases he had a 
right to do; implied, when he knowingly has 
allowed the creditor to make a particular 
application at the time of the payment with- 
out objection; presumed, when, in the ab- 

2 The doctrine of the Roman law is still more 
fnlly shown and compared with the common 
law decisions in a very able note to the ease of 
Pattison v. Hull, 9 Cow. 773-777, to which I 
gladly refer. 



sence of any such special appropriation, it is 
most for his benefit to apply it to a particular 
debt. And, notwithstanding there are con- 
tradictory and conflicting authorities on this 
subject in the English and American courts, 
I cannot but tliink, that the doctrine of the- 
Roman law is, or, at least ought to be held, 
and may well be held, to be the true doc- 
trine to govern in omr courts. There is a 
great weight of common law authority in its 
favor; and, in the conflict of judicial opinion, 
that rule may fairly be adopted, which is 
most rational, convenient, and consonant to 
the presumed intention of the parties. If the 
creditor has a right in any case to elect to 
what debt to appropriate an indefinite pay- 
ment, it seems to me, that can be only, 
when it is utterly indifferent to the debtor, 
to which it is applied, and then, perhaps, his 
consent, that the creditor may apply it, as he 
pleases, may fairly be presumed, Mr. Justice 
Cowen, in his learned and elaborate opinion, 
in Pattison v. Hull, 9 Cow. 747; Id. 765-773, 
has examined and criticised all the leading' 
authorities;, and manifestly leans in favor of 
adopting the doctrines of the Roman law 
throughout I confess myself strongly hi- 
clined the same way; and shall yield only to 
authorities which I am bound to follow. 

The fourth exception is, as to the mode in 
which the payments, made by James, have 
been appropriated by the master. In the 
case of a running account between parties, 
where there are various items of debit on 
one side, and various items of credit on the 
other, occurring at different times, and no 
special appropriation of payments, constitut- 
ing the credits, has been made by either 
party, the successive payments and credits 
are to be applied in discharge of the items 
of debit, antecedently due, in the order of 
time in which they stand in the account 
In other words, each item of payment or 
credit is applied in extinguishment of the 
earliest items of debt, until it is exhausted. 
This was the rule laid down in Clayton's 
Case, 1 Mer. 572, 604, 608; and it was recog- 
nized and acted upon by the supreme court 
of the United States in U. S. v, Kirkpatrick, 
9 Wheat [22 U. S.] 720, 737, 738; and by 
this court in U. S. v. Wardwell [Case No. 
16,640]. In McDowell v. Blackstone Canal 
Co. [Id. 8,777], the doctrine was limited to 
debts antecedently due, and not applied to 
debts which were not due at the time of 
the payments or credits. This qualification 
is indispensable 'to the good sense of the 
rule, which is founded upon the apparent 
intentions of the parties; for it would be 
almost absurd to suppose that a man, owing" 
to his creditor two debts, one of which was 
due and the other not, should be presumed 
to intend to apply payments made to hi^. • 
creditor in discharge of the debt not yet due, 
rather than to the debt actu.ally due. See 
the cases in the same point referred to in 
Pattison V, HiiU, 9 Cow. 763, 773, 777, and 
note. Now, upon the ground of these prin- 
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ciples, it is plain that unless some moneys 
■were due and unpaid for stone supplied in 
fulfilment of the New Orleans contract, be- 
fore the 30th of April, 1832, there is no room 
for the application of any prior payments to 
any other than the agency account. In this 
view of the matter, the master's report 
would be perfectly unexceptionable. Now, 
I have been unable to find, in any of the evi- 
dence, any positive or clear proofs, that, up 
to the 30th of April, 1832, there was a single 
cent due from James, on account of stone 
supplied under the New Orleans contract— 
a contract, which it is not unimpox'tant to 
add, was not a contract originally made by 
Stinson alone, but by Stinson, and Hastings, 
his partner. Some deliveries of stone, on 
account of the New Orleans contract, were 
made before the 30th of April, 1832; but it 
does not appear how much. They were con- 
tinued for a considerable length of time aft- 
er the 30th of April, 1832, and the job itself 
was not completed until a subsequent pe- 
riod; and (as it is said) after veiy injurious 
delays. Now, it is no where questioned, that 
Stinson did undertake to supply all the 
stone, of the proper dimensions, to complete 
the New Orleans job. And in contracts of 
this sort, it is a natural presumption, at 
least in the absence of all rebutting circum- 
stances, that the right to payment depends 
upon a due fulfilment of the whole contract. 
If this be so — and there is not a scintilla of 
evidence to dispel the presumption— then the 
€ourt is bound to act upon it, and to treat 
these deliveries for the New Orleans con- 
tract as only in fulfilment of an executory 
contract, upon which no sums were finally 
due. In the evidence (which, however, un- 
der the form of the report, is not properly 
before the court), which has been alluded to 
at the argument, it appears, that the first 
charge in the books of account for the New 
Orleans contract is debited on the 31st of 
Jlay, 1832, and the last on the 13th of July, 
of the same year, making an aggregate to 
upwards of §5,030. So that upon the face of 
the accounts, it would seem, that the char- 
ges were not understood to be proper debits 
in account, until the respective times above 
stated. An explanation, however, is made 
in the testimony of the defendant's witness 
(Mr, Wild), who was superintendent of the 
stone-shop under Stinson, and who stated 
that his practice was first to enter in his 
own memorandum-book -the number of the 
stone and the dimensions; and, when the 
stone was sent off from the shop, he then 
affixed the date when it was so sent He 
added, "It was my" uniform practice to 
charge in the day-book the amount of stone 
for a particular job or contract, when it was 
finished and delivered, and not before, un-- 
less on the last day of May, when it was 



neeessaiy to bring up the books, for the 
warden to make his annual report, when I 
charged in the day-book what had then been 
delivered of any unfinished job or contract" 
It seems to me, that this statement com- 
pletely estiblishes what the facts were in 
regard to the New Orleans contract; that is 
to say, that payments were not expected to 
be made, or debits deemed due thereon, un- 
til the whole job was finished. If this be 
true, then the New Orleans job cannot be 
admitted to form an item of the account, to 
which the prior payments and credits were 
to be applied. But it is not necessary in 
this case to resort to general presumptions. 
The onus probandi is on the defendant to 
establish a subsisting debt, due in praesenti, 
and not in future,— and much more, one not 
contingent,— in order to bring the case with- 
in the reach of the principles as to the ap- 
propriation of payments and credits. If he 
fails in his proof, that is sufficient to apply 
the payments and credits to other known or 
admitted debts. 

The fifth and last exception is, as to the 
allowance by the master of a sum for labor, 
wharfage, and services to James, as a credit 
in the account. The ground of objection to 
the allowance of this item seems to be, that 
it is properly matter of set-ofif, and not of 
credit in account But it seems to me, that 
where there are mutual running accounts be- 
tween the parties in a case of this sort there 
is a necessary understanding between the 
parties, that every item of account on either 
side, ending in a debt, is to be deemed a 
credit in favor of the party pro tanto upon 
the final adjustment of the accounts. Evei-y 
service performed by a factor or agent re- 
specting the business of his principal en- 
trusted to his charge, and every expenditure 
by him about the same constitutes a proper 
debit on his side, to be deducted from the 
amount of the debt due by him to his prin- 
cipal. In the present case, this doctrine is 
the less important to be considered, for the 
item objected to seems to amount, up to the 
30th of April, 1832, to the sum of $125.83 
only, whereas the balance then due by Stin- 
son to James is found to be $1,0M.18. 
Whether allowed or not cannot make the 
slightest difference in the present case. Be- 
sides, it seemed to be admitted at the argu- 
ment, that this constituted a proper item of 
set-off to an action at law brought to recover 
the balance due on the account of Stinson 
against James, under the Massachusetts 
statutes of set-off. If so, then it is properly 
allowable in equity; for courts of equity in 
such cases follow the analogy of the law. 

Upon the whole, the exceptions must be 
overruled, and the report be confirmed, so 
far as it applies to the accounts up to the 
30th of April, 1832. 
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Case Wo. 5,363. 

GASSAWAY V. JONES. 
[2 Cranch, C. C. 334.] i 

Circuit Court, District of Columbia. Oct, 

Term, 1822. 

EviDBNCE— Admissions by Defendant to 

Stranger, 

If an indorser, after suit brought against 
him, tell a stranger, that he is ready and will- 
ing to pay the debt, if he knew the amount 
of the costs, and to whom to pay it; this will 
not dispense with proof of demand and no- 
tice, or of the defendant's knowledge that he 
was discharged by the- want of due demand 
and notice; nor with proof of the defendant's 
handwriting on the note, although the note 
was filed in the clerk's office before the sup- 
posed acknowledgment; nor will it be suffi- 
cient evidence to sustain any of the money 
counts. 

Assumpsit, against the indorser of a prom- 
issory note. 

The defendant after the suit was brought, 
told a stranger (Z. W.) that be was ready and 
willing to pay the debt if he knew the amount 
of the costs. 

Mr. Key, for plaintiff, contended that the 
promise to pay, is prima facie evidence of due 
demand and notice, and of the defendant's 
Indorsement; the note having been filed in the 
clerk's office before the acknowledgment, al- 
though there "was no evidence that the defend- 
ant had seen the note. 

Mr. Lear, contra. The burden of proof is on 
the plaintiff to prove due demand and notice, 
or of a proihise to pay, made by the defendant 
with a knowledge of his discharge by the want 
of demand and notice. Good v. Sprigg [Case 
No, 5,332] in this court at June term, 1819. 

THE COUBT (nem. con.) said that tiie note 
could not be given in evidence upon that tes- 
timony. 

But THE COURT (MORSELI/, Circuit 
Judge, contra), at the request of the plaintiff's 
counsel, told the jury that the acknowledg- 
ment was evidence upon the money counts. 

The jury thereupon found a verdict for the 
plaintiff, for $120, (the amount of the note,) 
upon the count for money had and received. 

THE COUBT, however, upon further con- 
sideration, at the motion of the defendant's 
counsel, granted a new trial, being of opinion 
that the last instruction given at tlie trial was 
erroneous. 

The plaintiff had leave to amend his dec- 
laration. 



GASSAWAY (UNITED STATES v.). See 
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Case ISTo. 5,S64, 

GASSETT et al. v. MOBSE et al. 

121 Vt, G27; 3 N, T. Leg. Obs. 350.] 

District Court, D. "Vermont, 1843. 

Act op Ban'kroptoy — Phaodolejit Convetaxce 
-rpneferential assignments— act op 1841. 
1. A conveyance, or assignment, which is 

fraudulent at common law, is within the mean- 

i [Reported by Hon. William Cranch, Chief 
Judge,] 



ing of the first section of the bankrupt act [5 
Stat. 440], defining what shall be considered 
cause for declaring a person a bankrupt; and 
so is every conveyance, or assignment, which 
contravenes the provisions and objects of the 
bankrupt act, though good at common law. 

2. A conveyance, or assignment, by a trader 
in embarrassed circumstances, of all his ef- 
fects to a particular creditor, whether volun- 
tary, or under pressure of legal process, or 
with intention to take the benefit of the bank- 
rupt act, or not, is an act of bankruptcy, with- 
in the first section of the bankrupt law. 

3. Where a portion of the property of a debt- 
or was under attachment, at the suit of a 
creditor, and another creditor eseeuted to the 
attaching creditor his bond, conditioned for 
the payment of the debt, and thereupon the 
attachment was released, and then the debtor 
executed to the second creditor a general as- 
signment of all his property, to secure a debt 
due to him, and also to secure him for so giv- 
ing his bond to the attaching creditor, and for 
the benefit of his other creditors, generally, 
but creating preferences in favor of some of 
them, it was held, that this was both an act of 
bankruptcy, within the first section of the 
bankrupt act, and a giving 'of an unlawful 
preference, within the second section. 

4. The clause in the bankrupt act in refer- 
ence to transactions with the bankrupt entered 
into in good faith more than two months pre- 
vious to the filing of the petition against him, 
was only intended to give validity to such 
transactions, so far as it concerns the party 
dealing with the bankrupt, and cannot be un- 
derstood as giving any protection to the bank- 
rupt himself, either on the question of his 
bankruptcy, or of his right to a discharge. 

This was a petition by Henry Gassett and 
others against Jonathan Morse and James L. 
Chapman, and was filed August 12th, 1842. 
The petition, after setting forth an indebted- 
ness to the petitioning creditors in a sum ex- 
ceeding five hundred dollars, alleged, that 
Morse and Chapman, being partners in trade, 
owing more than two thousand dollars, and 
insolvent, on the twenty eighth day of May 
1842, made and executed to one Orange Smith 
a fraudulent conveyance, assignment and 
transfer of all their lands and tenements, 
goods and chattels, and credits and evidences 
of debt; and prayed, that they might be de- 
clared bankrupts. It appeared, that, on the 
twenty seventh day of May, 1842, Amplius 
Blake, to whom Morse and Chapman were 
indebted in the sum of $4000, attached all 
the goods in their store to secure the debt; 
that on the day following Orange Smith, who 
was then holden as surety for Morse and 
Chapman on a note to the bank of Montpelier 
for $500, and on a note to Guarantor Hastings 
for $150, at the request of Morse and Chap- 
man, and in consideration of their making the 
assignment hereafter mentioned, executed a 
bond to Blake, guaranteeing the payment of 
his debt, who thereupon discharged his attach- 
ment On the same day Morse and Chapman 
accordingly executed to Smith an assignment 
of all their notes, amounting to $3550, all the 
demands due them on book, amounting to 
$3300, and all the goods and effects belonging 
to them in their store, amounting to $3000; 
to have and to hold the same for the better 
security and payment of the following cred- 
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itors, in the following order: First, to the 
Bank of Montpelier §500, Guarantor Hastings 
$150, Charles B. Chandler $300, Lucy Car- • 
penter $41, Jeremiah Foster $30, Francis 
Sturtevant $42, Jenison Jones $6T, Paul Royce 
$35, E. 0. Joslin $67, and George "W. Barker 
$34. Second, to pay Amplius Blake six prom- '^ 
issory notes, dated May 24, 1840, for $3400, 
and the interest thereon. Third, to pay all 
other debts due from Morse and Chapman, 
if the goods and effects should meet and pay 
the same, or in proportion as the said property 
and demands should he to the amount due 
.from them. There was also a farther assign- 
ment at the same time, by Morse and Chap- 
man to Smith, of their lease of the store for an 
unexpired term of three years. Smith took 
possession of the property under the assign- 
ments; and it appeared, that one object of ther 
assignments was, to secure him for his lia- 
bilities as surety on the notes to the Bank of 
Montpelier and .Guarantor Hastings, and for 
his liability on the bond given by him to 
Blake- It also appeared, that Morse and 
Chapman estimated their debts at $7,500; but 
there was no other evidence as xo the amount 

PRENTISS, Disti-ict Judge. At the hear- 
ing of this case I had a very strong opinion 
upon it, and ordinarily should have pro- 
nounced an immediate decision; but as the 
case was one of a good deal of magnitude, and 
of great interest, especially to one of the in- 
dividuals concerned in the transaction, I 
thought it my duty on that account, more than 
on account of any real difficulty in the case, 
to examine it fully. I have taken pains to go 
through all the cases having any bearing upon 
the subject, have read them attentively and 
thoroughly, and the result has been a full 
confirmation of the opinion I at first enter- 
tained. 

The general question is, whether an act of 
bankruptcy has been committed. What is an 
act of bankruptcy is to be ascertained from 
the first section of the bankrupt law. That 
section enacts, that any person, being a mer- 
chant, ifec, may be declared a bankrupt in 
the following cases: 1. When he shall de- 
part from the state, of which he is an inhabi- 
tant, with intent to defraud his creditors. 2. 
When he shall conceal himself to avoid be- 
ing arrested. 3. When he shall willingly or 
fraudulently procure himself to be arrested, 
or his goods and chattels, lands or tenements, 
to be attached, distrained, sequestered, or 
taken in execution. 4. When he shall remove 
his goods, chattels, and effects, or conceal 
them, to prevent their being levied upon, or 
taken in execution, or by other process. 5. 
When he shall make any fraudulent convey- 
ance, assignment, sale, gift, or other transfer 
of his lands, tenements, goods and chattels, 
credits, or evidences of debt. For any of the 
causes thus enumerated and specified, a trader 
may be proceeded against and decreed a 
bankrupt. But the last cause mentioned is 
the only one applicable to this case, because It 
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is the only one assigned or alleged in the pe- 
tition; and tiie particular question is, was the 
assignment, which is relied upon as an act of 
banki-uptcy, a fraudulent assignment, within 
the intent and meaning of the act? A convey- 
ance, or assignment, which is fraudulent at 
common law, is undoubtedly within the mean- 
ing of the act: and so is every conveyance, or 
assignment, which contravenes the provisions 
and objects of the act, though good at common 
law. The act, for instance, prohibits all pref- 
erences, and, with the exception of certain 
specified priorities, liens and securities, de- 
clares, that the property of the bankrupt shall 
be distributed, pro rata, among his creditors. 
Any conveyance, or assignment, therefore, 
which is intended and operates to defeat this 
provision, though ever so fair as between the 
parties to it, and entirely unimpeachable on 
general principles of law, is a fraudulent con- 
veyance, and consequently an act of bank- 
ruptcy. The clause, declaring what convey- 
ances shall constitute acts of bankruptcy, is 
very broad and general in its terms, the lan- 
guage used being, as we have seen, "any 
fraudulent conveyance, assignment, sale, gift, 
or other transfer" of property. The provision 
is substantially the same as the provision on 
the same subject in the English bankrupt act 
of 1 Jac. I., now contained in the consolidated 
act of 6 Geo. IV; and it is evident enough, that 
in framing and passing the act of congress 
reference was had to the English statutes and 
the English decisions upon them, and that it 
was meant, that the act of congress should 
be subject to the same construction. 

In looking into the English decisions, there 
is foimd to be a distinction, running through- 
out all the cases, between a conveyance by 
a trader, in debt, of all his effects, and a 
conveyance of only a part. The former is 
held to be fraudulent, and ipso facto an act 
of bankmptcy, in and of itself. The latter 
is held to be fraudulent, only when made 
voluntarily, in contemplation of bankruptcy, 
and for the purpose of giving a preference. 
A conveyance \ij a trader of all his effects 
to one or more creditors, in exclusion of 
others, is deemed to be an act of bankruptcy, 
because, in addition to giving a preference, 
it is, in itself, a breaking or failing in busi- 
ness, rendering him incapable^ of going on in 
his trade, which is the original definition and 
meaning of bankraptcy. Insolvency is not 
material; for a man may be a bankrupt with- 
out being insolvent, or insolvent without be- 
ing a bankrupt A man may be actually in- 
solvent, and yet go on in trade many months, 
or years, witliout failing, or becoming bank- 
rupt. 

The distinction between a conveyance by 
a trader of all and a part only of his effects, 
we repeat, pervades all the adjudged cases. 
It is to be found in the earlier decisions, and 
remains undistm'bed and imquestioned in 
the more modern reports. It is sanctioned 
by concurrent opinions of the most eminent 
English judges for neai'ly a century, and has 
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been recently recognized by some of the 
soundest and most enliglitened judges in this- 
counti-y. It was fully adopted by Conklin^, 
X, in Barton v. Tower [Case No. 10S5]; by 
Story, J,, in Arnold v. Maynard [Id. 561]; and 
by Thompson, X, in Wakeman v. Hoyt [Id. 
17,051]. The latter said, that a conveyance, 
or assignment, by a trader in embarrassed 
circumstances of all his eGfects to a particu- 
lar creditor, whether voluntary, or not, or 
with intention to take the benefit of the 
banlu'upt act, or not, was, per se, a fraud 
upon the act of congress and an act of bank- 
ruptcy. So far has the doctrine been carried 
in England, and in one instance at least in 
this counti'y, that a conveyance by a trader 
of all his effects, or all but a colorable part, 
in trust for the benefit of all hi^ creditors 
rateably, has been held to be an act of bank- 
ruptcy, because it enables him to appoint his 
own ti'ustees, and takes the estate out of the 
operation of the bankrupt law.' In Eckhardt 
V. Wilson, 8 Term K. 140, where partnei's 
assigned all theu* partnership effects in that 
way, and only a separate creditor dissented, 
the point was considered so dear and well 
settled, that it was not even argued. A con- 
veyance by a trader of only a part of his 
property to a particular creditor stands, as 
we have already remarked, upon a differ- 
ent footing. To render such a conveyance 
fraudulent, as against the bankrupt law, it 
must be voluntary, as well as in contempla- 
tion of bankruptcy. It is not unlawful, 
though made while in failing circumstances, 
or when actually insolvent, if made under 
pressm-e by the creditor, and in the ordinary 
com-se of business. The cases cited and re- 
lied upon by the opposing counsel are all of 
this character. They are cases of a transfer 
or delivery of a part, only, of the effects of 
the ti-ader, and go to confirm the general 
proposition, that the substantial distinction, 
in all the cases, is, between the assignment 
df all, and a part only. 

In the present case, the assignment was of 
all the partnership property, including goods, 
notes, and demands on book; and it does 
not appear, that the respondents had any 
separate property, except their household 
furniture. If not actually insolvent, it is 
abundantly evident, that they were deeply 
indebted and greatly embarrassed. It is 
ti'ue, the goods at the time were under an at- 
tachment, at the suit of a creditor, for a 
large debt; and Smith, the assignee of the 
property, for the purpose of removing the at- 
tachment, executed his bond, conditioned to 
pay the debt, and took the assignment to in- 
demnify himself for that and certain other 
debts, for which he had previously become 
liolden as sm-ety. But this circumstance, 
though it shows that the secm-ity was given 
under the pressure of legal process, and for 
a valuable consideration, does not take the 
case out of the general mle. In Butcher v. 
Easto, Doug. 295, where a trader, being ar- 
IOfed.cas. — 6 



rested for a debt by one of his creditors, ex- 
ecuted a bill of sale of all his effects to an- 
other creditor, to whom he was also indebted, 
as security for both debts, . and the latter, 
on that condition, became bail for him, and 
he obtained his discharge, it was determined, 
that the bill of sale was fraudulent and an 
act of bankruptcy. So in Newton v. Chant- 
ler, 7 East, 138, a bill of sale to a particular 
creditor of all the effects of a trader was 
held to be an act of bankruptcy, notwith- 
standing it was given by the trader, when 
under arrest at the suit of the particular 
creditor, for a just debt. Lord Ellenborough 
said, that the bill of sale being given under 
the pressure of legal process made no dif- 
ference, for it was not like the case of a 
partial convej'ance, only, of a trader's prop- 
erty. And Le Blanc, X, after referring ta 
the case of Butcher v. Easto, observed, that 
the secm'ity being given to the particular 
creditor, at a time when he held the trader 
under arrest, did not distinguish the case 
from the general class of cases, where a con- 
veyance of a trader's effects to a particular 
creditor had been uniformly holden to be an 
act of banljxuptcy. 

The present case falls within the principle 
of the cases just cited; for in this, as in 
them, though the assignment was made un- 
der the pressure of legal process, and the 
debts secmred were bona fide debts, it was an 
assignment of the effects, exceeding in value 
the amoimt of the debt due to the attach- 
ing creditor at least six thousand dollars; 
and though it embraced all the debts owing 
by the respondents, in its provisions for pay- 
ment out of the effects, a preference was 
given to particular creditors and classes of 
creditors, to the prejudice of other creditors. 
In addition to the evidence of a preference 
appearing upon the face of the assignment. 
Smith testifies, that the respondents would 
not consent to make the assignment, without 
providing for the payment of their home 
creditors first. Here is direct proof, then, 
that one leading motive was to give a prefer- 
ence; and all the facts and circumstances, 
collateral as well as others, combine to bring 
the case, in all particulars, fully and clearly 
within the principle established by the uni- 
form current of judicial determinations. But 
in my judgment the case also comes within 
that provision in the second section of the 
bankrupt act, which declares "that all futm'e 
payments, securities, conveyances, or ti-ans- 
fers of property, or agreements, made or 
given by any banlcrupt in contemplation of 
bankruptcy, and for the pm-pose of giving 
any creditor, indorser, siirety, or other per- 
son, any preference or priority ovei" the gen- 
eral creditors of such bankrupt, and all other 
payments, securities, conveyances, or trans- 
fers of property, or • agreements, made or 
given by any such bankrupt, in contempla- 
tion of banki'uptcy, to any person or persons 
whatever, not being a bona fide creditor, or 
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purchaser for a valuable consideration, with- 
out notice, shall be deemed utterly void, and 
a fraud upon this act." Now, if immediate, 
absolute bankruptcy were the necessary con- 
sequence of the assignment in this ease, as 
we have seen it was, the assignment must be 
taken to be a transfer of property made in 
contemplation of bankruptcy, as well as for 
the pui'pose of giving a preference, since 
every man must be supposed to contemplate 
or intend that which is the necessary conse- 
quence of his own act; and such a transfer, 
when made to a sm*ety, as this was, is ex- 
pressly declared, by the provision referred 
to, to be a fi"aud upon the act. 

It is insisted, however, that admitting the 
assignment to have been an act of bank- 
ruptcy, yet having been made more than two 
months before any proceedings in bankrupt- 
cy were instituted, the respondents are pro- 
tected from the consequences of it by the 
proviso to the clause of the act just recited. 
The proviso declares, "that all dealings and 
ti-ansactions by and with any bankrupt, 
bona fide made and entered into more than 
two months before the petition filed against 
him, or by him, shall not be invalidated or 
affected by this act; provided, that the other 
party to any such dealings or transactions 
Had no notice of any prior act of bankruptcy, 
■or of the intention of the bankrupt to 
take the benefit of this act." It is very 
manifest, that this saving provision was in- 
serted, not for the sake of the bankrupt, 
l>ut for the sake of the party dealing with 
him; and such a construction should be 
given to it, as will effectuate the legisla- 
tive intention and object, without at the 
same time being inconsistent with the appar- 
ent sense and meaning. It cannot reason- 
ably be taken to have any other effect, than 
merely to give validity to a transaction, bona 
fide entered into more than two months be- 
fore the filing of the petition, so far as it 
concerns the party dealing with the bank- 
rupt It cannot be understood as giving any 
protection to the bankrupt himself, either 
on the question of bankruptcy, or on the 
question of his right to a discharge. If the 
transaction be fraudxilent on his part, why 
should he not be decreed a bankrupt, or de- 
nied a discharge, as the case may be, though 
the rights of the other party under the trans- 
action, who may be an innocent party, should 
remain unaffected? That this is the just 
construction is evident from the consid- 
eration, that the validity of the transac- 
tion is made to depend upon the condition, 
that the party dealing with the bankrupt 
"had no notice of any prior act of bankruptcy, 
or of the intention of the bankrupt to take 
the benefit of the act" The object was to 
protect transactions, on the part of a credit- 
or, or other person, done in the common 
<jourse of trade and business, without knowl- 
edge of any act of bankruptcy, or of any pro- 
ceeding in bankruptcy being in contempla- 
tion. But where the transaction, as in this 



case, is a general, sweeping disposition of 
effects, and is, itself, unconnected with other 
circumstances, a substantive and complete 
act of bankruptcy, equally within the knowl- 
edge of both parties, the case is not within 
the proviso. 



Case 3Sro. 5,26.5. 

GASSETT et al. v. PALMER et al. 

[3 McLean, 105.] i 

Circuit Court, D. Michigan. Oct. Term, 1842. 

Pleadixg at Law— Captiox of the Declakatios 
— Vexue — Othee Averjiexts. 

1. It is sufficient to state the title of the 
court in the caption of the declaration. 

2. The venue if substantially laid is suffi- 
cient And so of other averments in the dec- 
laration. 

At law. 

Joy & Porter, for plaintiffs. 
Romeyn & Lee, for defendants. 

OPINION OP THE COUKT. This is an 
action of assumpsit on a note. To the first 
count in the declaration the defendants 
[Palmer & Clarke] demur, and plead non 
assumpsit to the other counts. 

To the first count it is objected that the 
caption of the declaration is insufficient, as 
it does not state in what circuit court of the 
United States it was filed. The declaration 
commences, "Circuit Court of the United 
States, District of Michigan;" and then the 
names in which the parties contracted is 
stated and their citizenship alleged, which 
is followed, (speaking of defendants,) citi- 
zens of "the state of Michigan, against 
whom the declaration is filed." This we 
think is sufficient. The caption names the 
court in which the suit was commenced, and 
the declaration filed. 

It is also objected that the venue is not. 
sufficiently stated. The venue is laid "at 
Boston, in the state of Massachusetts, to 
wit, at Monroe, in the county of Monroe, 
and district aforesaid, and within the juris- 
diction of this court" This is sufficient. 
The third objection, "that no time nor place 
is stated in the first count for the promise 
of the defendants to pay to the order of 
Henry Gassett & Co.," is without founda- 
tion. The promise is laid at Boston, afore- 
said, to wit, at Monroe, within the district 
aforesaid, and within the jurisdiction of the 
court, and the note is set out 

It is again objected, there is no allegation 
that Henry Gassett & Co. are the plaintiff's, 
or that they constituted the firm at the date 
of the note. The names of the firm are 
expressly stated, as constituting the firm to 
whom the note was given. So that it is un- 
necessary to say, whether it was essential 
for tlie plaintiffs to allege their names be- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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yond the firm, as stated on the face of the 
note. 
The demurrer is overruled. 



Case No. 5,366. 

GASTREIi et al. v. OYPRBSS EAITT. 

[2 Woods, 213J1 

Circuit Court, E. D. Louisiana. AprU Term, 
1S76. 

Admikaltt— Title to Loos in Navigable River. 

A court of admiralty has not jurisdiction to 

try the question of title to certain logs which 

have been incorporated into a raft and floated 

down a public navigable river, 

[Cited in Muntz v. Raft of Timber, 15 Fed. 

557. Distinguished in Seabroolc v. Baft of 

Railroad Cross Ties, 40 Fed. 597.] 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Louisi- 
ana.] 

jVVm. Grant, for libellants. 
W. W. Howe, for claimants. 

WOODS, Circuit Judge. Libellants [6as- 
-trel & Raymond] allege that they are the 
owners of a certain tract of land in Missis- 
sippi; that the claimants wrongfully en- 
tered thereon, and without consent of libel- 
lants, cut one hundred and forty cypress 
logs, and caused them to be incorporated 
into a raft and floated down the Mississippi 
river and navigated to the city of New Or- 
leans, where they now lie in said raft, and 
.pray that a warrant of arrest may issue 
against the raft and the one hundred and 
forty trees or logs of cypress timber incor- 
porated therein, and that the possession and 
ownership of said logs may be adjudged to 
libellants according to the course of admi- 
ralty. 

Objection is raised to the jurisdiction of 
the coutft of admiralty over this cause. The 
suit is not brought upon a maritime con- 
tract, or to enforce a maritime lien, or to se- 
cure possession of or establish title to the 
raft But it is to obtain possession of one 
iundred and forty logs which libellants aver 
are their property, having been cut from 
their land, and incorporated with other logs 
in the raft and floated down the Mississippi 
river to New Orleans. Has this court juris- 
diction to try the title to the logs claimed 
by libellants, and incidentally the title to 
the land from which they were cut, because 
they have with other logs been formed into 
a raft and floated down a public navigate 
river? 

The case of Jones v. Coal Barges [Case No. 
7,458] was a libel against a barge loaded 
with coal, to recover damages for a colli- 
sion. Grier, J., said: "The subject of dis- 
pute proposed by the libel is a collision be- 
tween two coal barges loaded with coal. 
They are not 'ships' or 'vessels' in the mari- 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



time sense of the terms. They do not talse 
out a coasting license. They are generally 
mere open chests or boxes of small compara- 
tive value, which are floated by the stream, 
and sold for lumber at the end of their voy- 
age. A remedy in rem against such a ves- 
sel, either for its contracts or its torts, would 
not only be worthless, but ridiculous, and 
the application of the maritime law to the 
cargo and the hands employed to navigate 
her would be equally so. * * *= Every 
mode of remedy and doctrine of the mari- 
time law, affecting ships and mariners, may 
be justly applied to ships and steamboats, 
but could have no application to rafts and 
flatboats. A court of admiralty is not need- 
ed to try common law actions of trespass, 
nor to administer common "law remedies in 
any form." 

In the case of Tome v. Four Cribs of Lum- 
ber [Id. 14,083] it was held by Chief Justice 
Taney, that "rafts anchored in a stream, al- 
though it be a puhlic navigable river, are 
not the subject matter of admiralty jurisdic- 
tion where the right of property or posses- 
sion is alone concevned. Any assistance 
rendered to these rafts, even when in dan- 
ger of being broken up or swept down the 
river, is not a 'salvage' service in the sense 
in which that word is used in the courts of 
admiralty. The district court therefore had 
not jurisdiction to issue the process by which 
the marshal was directed to take the prop- 
erty from the possession of the respondent; 
the controversy was proper for the decision 
of a court of common law, and the remedy 
of the owners to regain possession was^an 
action of replevin, and not a libel in the dis- 
trict court; consequently its decree must be 
reversed and the libel also dismissed." 

If these two decisions are law, and barges 
and rafts cannot be libeled in admiralty for 
either a collision or salvage, it would seem 
to follow conclusively that a libel will not 
lie to try the title to a part of the materials 
of which a raft is constructed, even though 
the raft may be found upon a public navi- 
gable river. The propriety of this ruling. is 
made evident by the record in this case, for 
the main question to which nearly all the 
evidence is directed is the question of title 
to a tract of land on the Homochitto river, 
in Mississippi, from which it is alleged the 
cypress logs were cut; both libellants and 
claimants asserting title to the land, and es- 
saying to establish title by the production of 
deeds and the evidence of witnesses as to 
the boundaries. Is this question proper for 
trial by a court of admiralty sitting in 
Louisiana? 

In my judgment, the libellants have mis- 
taken tlieir remedy, which should have been 
a common law action of trespass, quare 
clausum fregit, or replevin, to recover pos- 
session of the logs. The opinion of this 
court is, therefore, that it Is without jurisdic- 
tion in this case, and its judgment is that 
the libel be dismissed. 
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Case "No, 5,S67. 

The GATE CITY. 

[5 Biss- 200.] 1 

District Court, N. D. Illinois. Aug., 1872. 

Captain Has No Lien — Services as Clekk — Ef- 
fect OF Sale of Claim— Boat Used for Ferky 
— Effect of Pekky Franchise — TFaiver of 
Maritime Lien. 

1. It being a well-established rule in admi- 
ralty that the contract of a captain Is person- 
al, and that he has no lien for his services, he 
cannot maintain a libel for additional services 
as clerk or manager without showing a spe- 
cial contract designating the extra compensa- 
tion to be paid him as such. 

2. The lien of a mariner is strictly personal, 
and if he reduce it to a common law judgment, 
which he sells, no libel can be maintained 
thereupon, either by himself or for the benefit 
of the assignee. ' 

3. A vessel plying between several points on 
the Mississippi river, on opposite sides, and 
within a distance of six miles, is aliienable to 
the admiralty, even though her main busi- 
ness be that of a ferry-boat between points on 
opposite sides of the river. 

[Cited in Murray v. The F. B. Nimiek, 2 
Fed. 90; Th^- Ella B,, 24 Fed. 508; The 
St. Louis, 48 Fed. 313.] 

4. The fact that such boat was owned and 
run by a company possessing a ferry franchise 
does Bot change the character of the service. 

5. The width of a stream or length of a voy- 
age is no criterion by which to determine the 
character of the service, nor the question of 
admiralty jurisdiction. 

6. A mariner's lien will not be considered as 
•waived by anything less than an express con- 
tract. Attaching the vessel under a state law^, 
and settling that proceeding on receiving notes 
secured by a mortgage on the vessel, which 
afterwardso become worthless, does not consti- 
tute a waiver of the maritime lien. A libel 
may still be sustained, and the decisions as to 
waiver of liens under state statutes are not 
applicable. 

[Cited in Starke v. The Napoleon, Case No. 

10.011; The Cerro Gordo, 54 Fed. 395.] 
[See The Active, Case No. 34.] 

In admiralty. Libel for mariner's "wages, 
filed by Daniel ilcFarlane, W. H. Thomas, 
Jno. O. Butler, Joshua Edglnton arid Philip 
Coonrod, setting forth in substance, that they 
were respectively "seamen on board the Gate 
City, of which the said Coonrod was master; 
that the said steamboat is a vessel of more 
than fifty tons burthen, was duly em-olled 
and licensed, and engaged in the business 
of commerce and navigation upon the waters 
of the Mississippi river, bordering upon the 
states of Illinois and Iowa, which said wa- 
ters were navigable from the sea by vessels 
of more than ten tons burthen; that during 
the season of the year 1870-71, while said 
steamer was so engaged upon the waters 
aforesaid, the said libellants were duly en- 
gaged to render service as mariners in run- 
ning and navigating the said steamer upon 
the waters aforesaid, and, in pursuance of 
the engagement aforesaid, did render such 
service during the season aforesaid; that the 
said services were rendered bj'^ Butler and Mc- 

' [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



Farlane in the capacity of engineers of said 
steamer, said Edginton served as fireman, 
Thomas as pilot, and Philip Coonrod served 
as clerk and general manager of said boat." 
The hearing of the case shows that there was 
due the libellant Butler, for his services as 
pilot, the sum of $35; to McFarlane for his 
sei-vices as engineer, $275.40; to Thomas for 
his services as engineer, the sum of $251.45; 
that there remains unpaid to Edginton the 
sum of $32.45; that Coonrod, the other libel- 
lant, while he claimed in the libel for serv- 
ices as clerk and general manager of the 
boat, was, in point of fact, the captain. 

BLODGETT, District Judge. Though Coon- 
rod may have acted as captain of the boat, 
it is impossible to distinguish between the 
sei'vices which he rendered as captain and 
the services which he rendered as clerk or 
general manager, so far as his compensation 
is concerned. 

It being a well established rule in admi- 
ralty that the captain or master of a ship 
lias no lien for his wages, but that his con- 
tract is personal with tJie owner of the boat, 
the court cannot, either upon the libal as it 
stands, or the testimony, decide the compen- 
sation due to the master and allow him a 
lien in admiralty for what may be his fair 
compensation for the services rendered as 
clerk. If he performed the duties in both 
capacities, he should either have matle a 
conti'act designating what he was to be paid 
as captain and how much extra as clerk, or 
he must be content to abide by the rule in 
admiralty and take his pay for all the serv- 
ices performed in capacity of captain alone- 
and forego his lien. 

So far as the libellant Edginton is con- 
cerned, the proof shows that he received a 
due-bill for the balance due him, on which 
he obtained a judgment, which he after- 
wards, and sometime prior to the filing of 
this bill, sold to Ebj'ard & Derano of Keiths- 
burg. 

The proof, being that of the libellant him- 
self, is conclusive tliat he had no interest in 
this claim for wages at the time this siiit 
was brought, and it is noticeable that while 
all the other libellants sign the libel and 
verify it, the name of Edginton does not 
appear upon the libel, either in the signing 
or verification. I. therefore, have no doubt 
but what this claim was properly assigned 
by Edginton to the parties named, and that 
he has parted with all his rights, and that 
this suit cannot be maintained, even in Ed'^- 
inton's name, for the benefit of these parties, 
the maritime lien being personal to the mar- 
iner and not being assignable to other parties, 
especially after he has had recourse to a 
common law court and obtained a judgment 
on it. 

The proof also shows that McFarlane and 
Thomas performed services in their respec- 
tive capacities, upon the boat, to the amount 
of the claims set up in the libel respectively. 
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tliat is to say, $275.40 for McFarlane, and 
$251.45 for Thomas. 

The defense set up against the recovery of 
these claims is twofold. 

First: That the steamer Gate City was 
nothing hut a ferry-boat, and that a court 
of admiralty has no jurisdiction over the 
transactions of a boat merely engaged as a 
ferry-boat; that a maritime lien for wages 
does not attach to a boat engaged in such 
service. 

The evidence shows that this steamer was 
employed in the transportation of passengers 
and freight between Keithsburg, in the coun- 
ty of aiereer in this state, and the opposite 
shore of Iowa, touching at various points 
upon the Iowa shore, ranging from three 
miles above Keithsburg to the same distance 
below, according as the stage of water or 
the business made it desirable to touch at 
one or the other^ point or the point directly 
opposite, tlie boat having, according to the 
proof, some five different landing points on 
the western bank. The vessel is above twen- 
ty tons burthen, and is enrolled and licensed 
to carry on the ferry, freight and towing 
business. 

There is no doubt but what her tonnage, 
her equipment and her outfit, in every par- 
ticular, was such as to bring her within 
admiralty jurisdiction. The only question 
is, whether the business in which she was 
employed was such as is contemplated by 
the law governing the transaction of mari- 
time business. 

The proof shows that the vessel was main- 
ly employed as a ferry-boat— that is, in the 
transportation of persons and teams between 
the opposite sides of the Llississippi river; 
that she also touched at various islands in 
the river, from which she took wood and 
hay to Keithsburg, if not to the Iowa shore; 
that she also brought gi'ain across the river 
from the Iowa side for transportation on the 
railroad which terminates at Keithsburg 
and runs thence east to some point on the 
Chicago, Burlington & Quincy road. She 
therefore plied between the ports of differ- 
ent states. The particular manner in which 
she ti'ansported her passengers and freight, 
and the length of her voyages, it seems to 
me, can make no difference, so far as the 
maritime chai-aeter of the business is con- 
cerned. The question naturally suggests it- 
self, how wide must a stream of water be 
across which a ferry-boat must pass in 
order to divest it of the character of a ferry- 
boat, contended for by the counsel for re- 
spondent, in contra-distinetion to the mari- 
time service alleged by the libellants? In 
one sense of the word, the Cunard Line of 
steamers consists but of fen*y-boats, run- 
ning from Liverpool to New York. They 
make regular trips on advertised schedules 
and transport freight and passengers from 
shore to shore. So, too, take the boats ply- 
ing between this port and ports upon the 
opposite side of I<ake Michigan. They make 



regular trips, and, in one sense, are but ferry- 
boats, and yet no one has ever denied that 
their business was maritime; and the mere 
fact that this boat was owned by a company 
possessing a ferry franchise from the states 
of Illinois and Iowa, authorizing them to 
maintain a ferry across the aiississippi riv- 
er at that point, does not, as it seems to me, 
change the character of the service. An indi- 
vidual or corporation may be invested with a 
ferry franchise for the purpose of public 
convenience, by the state authorities, but 
when they use, for the piu-pose of exercising 
that franchise, a boat which comes within 
the definition and character which makes it 
amenable to the maritime laws, then the fact 
of the ownership of the boat and of the ovra- 
ership of the right to perform the service in 
which the boat is engaged does not take from 
the admiralty courts jurisdiction over the 
boats, or remove tliose engaged in it from 
the protection of the admu-alty coiurts. It 
seems to me that the width of a river or the 
length of the voyage makes no difference; it 
is no critexion by which to determine the 
character of the teervice. 

I have, therefore, no doubt but what this 
boat, although performing numerous voy- 
ages every day, was, at the same time, en- 
gaged in such maritime occupation and busi- 
ness as makes her amenable to the admi- 
ralty law and the jurisdiction of the adml- 
ralty courts. 

Second: The second point made by respond- 
ents is, that these libellants, sometime in the 
month of July, 1871, caused this steamboat 
to be attached by a writ of attachment, is- 
sued out of the circuit court of Louisa coun- 
ty, in the state of Iowa, upon the debt al- 
leged to be due the attaching a-editors re- 
spectively from the alleged owners of the 
boat, to wit: David Lloyd and Mrs. Coon- 
rod;' that the boat was held "under this at- 
tachment for several days by the sheriff of 
Louisa county, when, as he testifies, he was 
directed by the attorney of the attaching 
creditors to release the boat and return his 
writ with an indorsement that the release 
was made by direction of the plaintiffs, which 
he did, and the record in the attachment case 
thus commenced, shows that the case was 
settled and dismissed. It further appears 
that, while the boat was held under this 
attachment, an agreement or arrangement 
was entered into between the attaching cred- 
itors and Cabeen & Elliot, who were mer- 
chants in Keithsbm-g, by which it was stipu- 
lated, or xmderstood, that the owner of the 
boat should make a mortgage to Cabeen & 
Elliot for an amount sufficient, to cover this 
indebtedness, and that Cabeen & Elliot 
should pay the amoimt that was due these 
libellants, together with other creditors, and 
that these attachment suits were dismissed 
by reason of this arrangement which was 
made for the giving of this chattel mort- 
gage. It appears, further, that the boat, dur- 
ing the time these services were rendered, 
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was owned hj Lloyd and Mrs. Ooonrod in 
•►ibout the pioportion of two-thirds to Lloyd 
and one-third to Mrs. Coonrod; that Lloyd 
had given a mortgage upon his interest in 
the boat to one John G. Pepper, to secure the 
payment of ?150 and that he had given a 
further mortgage to Mrs. Griswold, to secm-e 
the payment of $100; that at about the time 
this attachment was levied, Pepper had pro- 
ceeded to foreclose his mortgage, and had put 
some person on board the boat, ostensibly as 
keeper or custodian for him, but there is no 
evidence that Mrs. Coonrod or these attach- 
ing creditors had any knowledge or notice 
that this person was on board in any such 
capacit3% After the boat was released from 
the attachment in Iow*a and came over to 
Keithsburg, Mrs. Griswold purchased from 
Pepper Lloyd's interest In the boat, under a 
clause in the mortgage which authorized the 
mortgagee, in case of the non-payment of 
the mortgage debt, to sell the boat at either 
private or public sale, and the evidence is 
very conclusive to show that this was a secret 
piirchase, made under such circumstances as 
go to show that there was^ collusive action 
between Lloyd, Pepper and Mrs. Griswold, 
with the intent of defeating this chattel mort- 
gage which had been given to secure the 
libel lants' wages and the amounts due them 
respectively. After this pretended purchase 
by Jlrs. Griswold, a writ of replevin was is- 
sued from the fiercer county circuit court in 
her favor and executed, by which an attempt 
was made to place the boat in the hands of 
Mrs. Griswold under her assumed title. In 
consequence of these proceedings on the part 
of Mrs. Griswold, Cabeen & Elliot, the mort- 
gagees, entirely refused to carry out the ar- 
rangement which had been made for the pay- 
ment of the wages and other sums which had 
accrued against the boat; and the boat, at 
the time this libel was filed, was nominally 
in the possession of Mrs. Griswold, although 
her possession was resisted,- and both parties 
seemed to have had captains or agents on 
board to represent their respective rights and 
interests. 

Upon this state of facts, it is urged very 
strenuously by counsel for the respondents 
and intervening owner, that the maritime lien 
has been waived. I am cited to numerous 
authorities in this state and in the state of 
Missouri, to show that the taking of any 
other security, or the resorting to the state 
courts, waives the maritime lien of a sea- 
man, but an examination of those cases 
shows that they were all cases where the 
question was not as to the general maritime 
lien, but upon the question of .a lien created 
by the statute of the x'espective states— what 
are known as "statutory liens" under the 
boat and vessel acts of the states— \?hich 
have always been treated by the admiralty 
courts as standing on a widely different foot- 
ing from the admiralty or maritime liens 
known to the courts of admiralty and en- 
forced through these courts. 

The general principle in regard to mariners' 



wages is, that the mariner is, to a certain ex- 
tent, the ward of courts of admiralty; that 
his lien for his wages is under the protec- 
tion of the courts of admh-alty, and that no 
act on the part of a seaman short of absolute 
payment, or such an act as shows an intel- 
ligent intention to waive his admiralty lien, 
shall be construed as a waiver of such lien. 
Courts of admiralty take notice of the im- 
providence, and the ignorance, and of the 
guilelessness of seamen, and protect their in- 
terests, in view of the liability of such per- 
sons to be imposed upon by the more shrewd 
and experienced persons with whom they 
may come in contact and deal; and, there- 
fore, it is a settled principle of admiralty law, 
that a seaman or mariner who has acquired 
a maritime lien will not be construed as hav- 
ing parted with that lien and waived it" by 
anything short of an express contract or pay- 
ment. 

Here the parties resorted, in the first In- 
stance, to the state courts of Iowa for the 
purpose of enforcing the payment of this in- 
debtedness. They did not get their money 
by that proceeding, but they did obtain what, 
at the time, appeared to be an arrangement 
which would ultimately secure them the pay- 
ment of their claims. Certain parties stepped 
forward and took a mortgage on the boat and 
libellants took the notes of the owner of the 
boat, which were secured by that mortgage. 
That act did not waive the maritime lien of 
the seamen, because they received nothing, 
and they did not, by express word or act, 
waive the maritime lien. The mortgage 
proved unavailing in the hands of the parties 
to whom it was made, by reason of the 
changes which took place in the title to the 
boat, and consequently the seamen or mar- 
iners took nothing by the mortgage and notes. 
They have not yet been paid, and the mort- 
gage does not in terms, nor do the notes, in 
terms, or by necessary implication, waive the 
maritime lien. I cannot, therefore, consider 
the cases which have been cited as in point 
to sustain the position taken by the respond- 
ent's counsel. The case is not one of an at- 
tempt to enforce a mere statutory lien under 
a state law, which n\ay be waived, under the 
authox'ities cited from the state courts, by 
any act which shows that the seaman or 
person holding the lien has accepted any oth- 
er security, and I therefore shall overrule 
all the defenses interposed and direct a de- 
cree to be entered in favor of the libellant 
Butler for §35, McParlane $275.40, Thomas 
$251.45, interest to be computed frorn July 1, 
1S71. The libel must be dismissed as to 
Coonrod. 

Consult The Fanny Gardner [Case No. 4.642], 
as to mate's compensation, when acting in ca- 
pacity of captain. 
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Case "No. 5,268, 

GATES T. JOHNSON. 

[Brunner, Col. Cas. 633; i 31 Law Rep. 279.] 

Circuit Coiirt, N. D. Ohio. 1857. 

Admiralty Jurisdiction — Rules of, kot Re- 
strictive — Depositary of Saved Prop- 
ERTr — Liability in Admiralty. 

1. The rules in admiralty are not to be re- 
garded as restrictive, but as enumerative of the 
more common remedies. 

2. Where the depositary of saved property 
has rendered himself liable for the lien of the 
salvors, he may be proceeded against in ad- 
miralty. 

This was a libel filed by the crew of the 
brig Gladiator to recover a salvage claim 
due them on certain barrels of flour and high 
wine, which had been lost or jettisoned from 
some vessel unknown, and which were found 
by the Gladiator, floating and derelict, on 
Lake Erie, in May, 1856. The property, val- 
ued at one thousand dollars and upwards, 
"was brought into Cleveland, and deposited 
for safe keeping with Johnson, Willard & 
Co., who In violation of the rights of libel- 
ants, as was claimed, delivered it over to 
Lake Erie Navigation Company, receiving 
one hundred dollars, and a bond of indem- 
nity. This one hundred and eighty dollars 
was paid over by them to Brooks, Adams & 
Upham, the owners of the Gladiator, who 
were made defendants in the libel, together 
with Johnson, Willard & Co. Exceptions to 
the libel were filed, on behalf of Johnson, 
Willard & Co., on the ground that they were 
not within the nineteenth rule in admiralty, 
which prescribes the. modes of proceeding, 
and the parties who may be proceeded 
against in salvage cases. 

Willey and Cary, for libelants. 
Williamson and Riddle, for respondents. 

McLEAN, Circuit Justice, held: 1. That 
Johnson, Willard & Co., as bailees, were re- 
sponsible for the lien of libelants. Story, 
Bailm. §§ 98, 105, 108, 110, 113; Sedg. Dam. 
482; 5 Wend. 315. 

2. That the foundation of this proceeding 
being a salvage claim, it was most appro- 
priately, if not alone, cognizable in admu*alty. 
Brevoor v. The Fair American [Case No. 
1,847] ; 3 Sandf . 451, and other cases. 

3. That libelants were entitled to their pro- 
portion of the amount paid their co-salvors; 
and that the niles in admiralty prescribing 
proceedings in certain cases were not to be 
regarded as restrictive, but only as enumer- 
ative of the more common remedies, leaving 
such other and fm*ther proceedings to be 
had by the courts as might be found neces- 
sary, in any case, to give effect to their juris- 
diction. The Centurion [Case No. 2,554]; 
Gardner v. The New Jersey [Id. 5,233]; Bre- 
voor V. The Fair American [supra] ; 3 Kent, 

1 [Reported by Albert Brunner, Esq., and 
here reprinted by permission.] 



371; Waterbury v. Myrick [Case No. 17,253]; 
Shepherd v. Taylor, 5 Pet [30 U. S.] 675; 
[Bank of TJ. S. v. Deveaux] 5 Cranch [9 
U. S.] 81; Ben. Adm. Pr. § 17. 

The exceptions were overruled, and a de- 
cree entered in favor of libelants for five 
hundred dollars, being one half the value of 
the saved property; against Brooks. Adams 
& Upham, owners, for such proportion of tha 
one hundred and eighty dollars received by 
them as the libelants were entitled 1o; and 
against Johnson, Willard & Co. for the libel- 
ants' proportion of three hundred and twenty 
dollars, which Johnson, Willard & Co. had 
become responsible for on giving up the 
property on which the libellants had a lien. 
The decree awarded one third of five hundred 
dollars to the owners, of the Gladiator, one 
fourth of two thirds to the master, and three 
fourths of two thh-ds to be divided equally, 
among the crew. 



Case No. 5,S69. 

GATES T. SMITH. 
[See Case No. 5,28G.] 



Case "No. 5,S70. 

GATES V. WINOOSKI LUMBER CO. 

[18 N. B. R. 31.] 1 

" Circuit Court, D. Vermont. April 2, 1878. 

Bankruptcy — Proceedings by Assignee to Re- 
cover Assets— Contracts. 

An arrangement was entered into between 
defendant and a committee appointed by th6 
bankrupt corporation, defendant, and the oth- 
er owners, by which defendant, was to furnish 
the lumber necessary to rebuild a dam owned 
by them all. Defendant furnished a part of 
the lumber, placing it where it would be taken 
for use on his land, but the dam was not re- 
built. Defendant proved his claim in the bank- 
ruptcy proceedings for the bankrupt's share of 
the purchase-price, but afterwards withdrew 
it, and neither the bankrupt nor its assignee 
ever paid anything for the lumber thus fur- 
nished or otherwise took possession of it. Sub- 
sequently, defendant obtained leave of the as- 
signee to sell it, and promised thereupon to pay 
him his share of the avails; but after selling 
the same he refused,- on demand made, to pay 
over plaintiff's share. In an action by the as- 
signee to recover such share as money had and 
received to his use, Itcld, that it was proper to 
submit to the jury the question whether any- 
thing remained to be done to this lumber by 
defendant before, under the contract, it was to 
be taken and u^ed; that the question whether 
the title to the lumber passed to the bankrupt 
and therefore whether there was a considera- 
tion for defendant's promise, depended upon 
whether anything remained to be done by the 
seller. 

[This was a suit by Joel H. Gates, assignee, 
against the Winooski Lumber Co.] 

WHEELER, District Judge. This cause 
has been heard upon the motion of the def end- 



1 [Reprinted by permission.] 
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ant for a new trial, on account of alleged er- 
rors in matters of law at the former trial. 
The action is upon the common counts in as- 
sumpsit for money had and received to the 
plaintiff's use. 

It appeared from evidence not contradicted 
that the defendant, conceding tliat the plain- 
tiff, defendant, and others owned a lot of lum- 
ber together, obtained leave of the plaintiff 
to sell it, and promised thereupon to pay him 
his -share of the avails; that the defendant did 
sell it and receive the avails and refused, on 
demand made, to pay the plaintiff's share to 
him. This evidence supported the declara- 
tion, and as it stood by itself the plaintiff was 
entitled to recover. It appeared further, how- 
ever, that the defendant formerly owned the 
lumber; that a committee chosen by a corpo- 
ration now a bankrupt, of which the plaintiff 
is the assignee, the defendant, and the other 
owners bargained with the defendant for the 
necessary lumber to be furnished by the de- 
fendant for rebuilding a dam owned by them 
all; and that this lumber was brought by the 
defendant and put where it would be taken 
for use, which was on the defendant's land, 
ready for use, according to the bargain, but 
the whole was not furnished, nor was the 
dam rebuilt. In the bankx'uptcy proceedings 
the defendant proved a claim for the bank- 
rupt's share of the price, and afterwards, with 
leave of court, withdrew it, and neither the 
bankrupt nor the plaintiff ever paid anything 
for it or otherwise took possession of it. 

The defendant claimed that upon the evi- 
dence the lumber never became the property 
of the bankrupt, and requested that a verdict 
be directed for the defendant. The court sub- 
mitted the case to the jury, with directions 
to find whether anything remained to be done 
by the defendant to this lumber before, ac- 
cording to the contract, it was to be taken 
and used, and if there was anything so remain- 
ing to be done, to return a verdict for the de- 
fendant, but if not, for the plaintiff. The only 
error complained of is in these rulings. It was 
doubtful whether, as the evidence stood, there 
should not be a verdict for the plaintiff with- 
out reference to any question about delivery, 
as the defendant recognized the plaintiff's 
ownership by obtaining leave to sell under it 
and agreeing to pay over the proceeds of the 
sale. But there was then no controversy 
about the plaintiff's right, and no yielding or 
compromise that could form a consideration 
for the undertaking to pay over the share of 
the avails, and it was thought that, if the 
plaintiff had no title, there would be no con- 
sideration for that promise, and it could not be 
enforced, and so the question of delivery was 
submitted to ascertain whether the bankrupt 
re^illy had acquired a title that passed to the 
plaintiff. When the plaintiff had shown the 
undertaking upon a consideration apparently 
good and ample, it lay upon the defendant to 
avoid the transaction in some way or submit 
to a judgment, and the only attempt to do so 
was by showing the facts, and when shown 



they had no effect towards defeating the plain- 
tiff's claim unless tliey showed a want of con- 
sideration. And it was not for the plaintiff to 
show there was a consideration any further 
than that the defendant sold the lumber and 
received the avails, but after that it rested on 
the defendant to show tliat in fact the lumber, 
and consequently the avails of it, were its own. 
If the lumber had been delivered under the 
bargain with the committee of the owners of 
the dam, then the share of the bankrupt bo- 
came vested, otherwise not. Nothing was 
shown whether credit was to be given or not. 
If not, the defendant was not bound to deliver 
the property until it was paid for, and the title 
would not pass without consent of defendant 
without payment. But the defendant has not 
shown any standing upon that right by refusal 
to deliver without payment. On the other 
hand, the proof of the claim, although it was 
withdrawn, tended to show that express credit 
was given or tliat delivery without payment 
was assented to. Altogether ihere is a clear 
failure to show that the property was with- 
held for want of payment. 

If the whole quantity bargained for had 
been brought there would seem to have been 
no question at all about delivery. It was tak- 
en by the defendant from the other property 
of the defendant and placed where it was 
wanted by the purchaser's under a contract of 
sale. But as part had been drawn, and part 
not, and it did not appear that the part drawn 
had been measured off at the time of the com- 
mencement of the bankruptcy proceedings, as 
of which time the plamtiff's title took effect, it 
was a little doubtful whether at that time 
there was not something remaining to be done 
about the propeity, bj' the seller. 

That the question whether the title did pass 
or not depends, under such circumstances, 
upon whether anything remained to be done 
by the seller, appears clearly from Gibbs v. 
Benjamin, 45 Vt 124, where the leading cases 
are ably broiSght together and reviewed, and 
that conclusion arrived at. That is doubtless 
the effect of the common law everywhere, and 
its effect as affected by a statute of frauds like 
that of Vermont wherever the common law 
prevails and there is such a statute, but 
whether that is so or not, that is a late and 
authoritative enunciation of the law of Ver- 
mont by the highest com-t of the state, and. as 
this is a question of property under the laws of 
the state, that statement of the law should 
control. 

So if there was any question "at all to be sub- 
mitted to the jury upon the evidence, it was 
the one that was submitted, and that having 
been found for the plaintiff, it ought to end 
the controversy, ilotion overruled and judg- 
ment on the verdict. 
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Case No, 5,271. 

GATTMA^N et al. v. HONEA. 

[12 N. B. R. 493; i 7 Chi. Leg. News, 395.] 

District Court, N. D. Mississippi. Aug., 1875. 

Contracts — Advance as Part Consideration— 
Bankkuptcy — Conveyance for Puesest Con- 
sideration— Bona Fides— Fraud. 

1. Wlien an advance is made upon an agree- 
ment that certain and specific property shall 
be conveyed, and the conveyance is made 
within a reasonable time thereafter, the ad- 
vance will be considered as a present consid- 
eration for the conveyance. 

2. An insolvent debtor may, for a present 
and sufficient consideration, sell or encumber 
his estate, provided the transaction is bona 
fide, and free from fraud, or an intention to 
defeat the operation of the bankrupt law [14 
Stat. 517]. 

3. To defeat a conveyance for a present con- 
sideration, the proof must show that the par- 
ty to whom or for whose benefit it was made 
knew or had reasonable cause to believe the 
grantor insolvent,. and knew that a fraud upon 
the law was intended. 

4. The knowledge thnt - fraud was intended 
may be established by circumstantial evidence. 

[This was a suit by Gattman & Co. against 
R. A. Honea, assignee of J. M. Smith, a 
bankrupt] 

HILL, District Judge.' This cause is sub- 
mitted upon bill, cross bill, answers, exhibits, 
and proofs, from which it appears that said 
Smith was regarded as a successful cotton- 
planter of Monroe county; that to enable 
him to supply his plantation and laborers for 
the year 1873, he obtained an advance in 
money from a firm of commission merchants 
in Mobile, for which he gave his note, with 
one Randall as surety, and also the guaran- 
tee of complainants, which note was paid 
off by Smith with the exception of some three 
hundred dollars; that in February, 1874, 
Smith applied to complainants to procure for 
him an advance of two thousand dollars to 
meet his demands and cany on his farming 
operations for 1S74. An agreement was en- 
tered into between them, by which complain- 
ants were to procure the loan from Mcintosh 
& Gillespie, commission merchants, of Mobile, 
•or to make the loan themselves. Negotia- 
tions were entered into with Mcintosh & 
Gillespie, but there being some supposed de- 
fect in the title to a portion of the land upon 
which the security was to be given, in May 
tliey declined to make the loan, when the 
agreement was made between complainants 
Jind Smith. It was agreed that complain- 
ants would make such small advances as 
Smith might need, to be refunded out of 
the sum to be received from Mcintosh & Gil- 
lespie, should that loan be obtained; but 
should it fail, then the advances so made 
were to be included in a deed of trust to 
te executed, conveying all his real and per- 
sonal estate, for the payment of two thou- 

1 [Reprinted from 12 N. B. R. 493, by per- 
mission.] 



sand dollars or more, agreed to be made on 
the 12th' of .Tune, after Mcintosh & Gillespie 
had declined to make the loan. In pursuance 
of the original agreement. Smith executed to 
complainants his three several notes, one pay- 
able October 15, 1S74, for one thousand and 
sixty dollars and two cents; one payable No- 
vember 15. 1874, for three hundred and 
seventy-one dollars and seventy-seven cents; 
and one note for one thousand and eighty 
dollars and fifty-eight cents, payable Novem- 
ber 15, 1874,— all of which to bear three per 
cent, per month interest after maturity. 
These notes included interest at ten per cent, 
to the matux'ity of the notes; also, two and 
a half per cent, for advancing. On the 
same day said Smith executed to Blkin, as 
trustee, a deed of trust conveying all of his 
estate, real and personal, to secure the pay- 
ment of these notes, and also promising to 
ship to Mcintosh & Gillespie, in the city 
of Jlobile, two hundred bales of cotton, and 
in default to pay two dollars per bale for 

'each bale not so shipped. On the 

day of , 1874, and before the maturity 

of these notes or the crop of cotton, pro- 
ceedings were commenced in involuntary 
bankruptcy against said J. M. Smith, and on 
the day of , 1874, he was adju- 
dicated a bankrupt, and said Honea appoint- 
ed his assignee, to whom the estate was as- 
signed by the usual deed of assignment. 
Honea took possession of the estate, and has 
sold said cotton crop, none of which, or any 
other cotton has been shipped by Honea or 
Smith, in fulfillment of their part of the 
agreement, nor has any part of the money 
due upon said notes been paid. The original 
bill seeks payment, out of the proceeds of 
the property sold and that so conveyed, of 
these notes, with interest; also, the sum of 
four hundred dollars, being two dollars per 
bale for the cotton not delivered. 

The cross bill charges that the said Smith, 
at the time said conveyance was made, was 
insolvent and in contemplation of bankrupt- 
cy, and that complainants had reasonable 
cause to believe or know that fact, and 
knew, at the time, that said conveyance was 
in fraud of the bankrupt law; that a portion 
of the consideration of said notes was a 
pre-existing debt, and not for advances then 
and thereafter to be made, and that said 
conveyance was intended to give complain- 
ants a preference, and was in fraud of the 
bankrupt law, and void; all of which is de- 
nied by the answers to the cross bill. 

The question to be determined is whether 
or not this conveyance is -valid under the 
bankrupt law, as shown from the pleadings 
and proofs. The conveyance embraced all 
the property of the grantor, and stipulated 
for an unusual and ruinous rate of interest, 
which casts a suspicion upon the transac- 
tion, which it is incumbent upon the com- 
plainants to remove. They state in their 
answers, and prove by their own depositions 
and that of Smith, that when the agreement 
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was made, in February, there was only a i 
small balance due from Smith to complain- j 
ants, too inconsiderable to affect the bona 
fides of the transaction; and that it was 
then agreed that, for the small advances 
made after that time and before the conclu- 
sion of the loan, whether with Mcintosh & 
Gillespie or complainants, security was to be 
given by a conveyance in trust of all Smith's 
property. If the loan was obtained from ! 
the Mobile merchants, then it was to be re- j 
funded out of the amount received; and if j 
not, then it was to be included in and se- 
cured by a trust deed on all Smith's proper- 
ty. There is no evidence to controvert this 
statement, and hence it must be held as 
established. 

The rule, as I understand it, is this: When 
advances are made upon a general promise 
afterwards to give a security by mortgage 
or other conveyance, specifying no particular 
property upon which it is to be given, the 
promise amounts to nothing, and, when 
given, the advances so made constitute aA 
antecedent or pre-existing debt; but when an 
agreement is made that certain and specific 
property shall be conveyed, and the convey- 
ance is made within a reasonable time luere- 
after, the advances will be considered "s a 
present consideration for the conveyance. 
I am of the opinion that the facts proven 
bring the advances made after the agree- 
ment under this latter rule. The amount 
due to Mcintosh & Gillespie was secured by 
Randall; hence there was no inducement 
to secure this debt. Besides, the testimony 
shows that the payment of this balance was 
after or at the time the conveyance was 
made, and out of the money loaned, so that, 
under the testimony and rules stated, I am 
satisfied that these advances cannot be held 
as a pre-existing debt. 

The next inquiry is, was or was not this 
conveyance made in fraud of, or with intent 
to defeat the operation of the bankrupt law, 
and with a knowledge on the part of the 
Gattmans that such was the object and pur- 
pose? To render it so, the evidence must 
show that Smith was then insolvent, or 
contemplated insolvency or bankruptcy: 
this is the first point to be ascertained. I 
am satisfied, from the evidence, that Smith 
was, in point of fact, then insolvent, but 
that, in his hopefulness and with his idea 
of insolvency, he did not so consider him- 
self; but had he believed himself insolvent, 
the proof must go further, and show that 
the conveyance was intended to defeat the 
operation of the bankrupt law, by prevent- 
ing his property from being administered 
under the law, the question of preference, 
as already stated, being out of the way. 

The rule is well settled that an insolvent 
debtor' may, for a present and sufficient con- 
sideration, sell or encumber his estate for 
the purpose of paying his debts, or to ena- 
ble him to carry on his business, provided 
the transaction is bona fide, and free from 



fraud or an intention to defeat the opera- 
tion of the bankrupt law. To defeat the 
conveyance the proof must go further, and 
show that the party to whom, or for whose 
benefit the conveyance was made, at the 
time knew or had reasonable cause to be- 
lieve the grantor insolvent, and under Uie 
law, as amended by the act of .Tune 22, 1874 
[18 Stat 178], knew that a fraud upon the 
law was intended. 

I uniformly held, under the law, before 
this amendment, that where the party for 
whose benefit the transfer was made had a 
knowledge of such facts as would put an 
ordinaiy prudent business man upon the in- 
quiiT, and which inquiry would have led him 
to a knowledge of the fact that the partj' 
was insolvent, and that a preference of fraud 
was intended, and he failed to make the in- 
quiry, he must be held to a knowledge of 
that which it was his duty to know; and, 
further, that, as in aU other cases, a party 
must be held to intend that which is the 
natural and inevitable result of his own acts. 
I am satisfied that this construction was cor- 
rect, and applies to the act as amended, with 
this one exception, and that is, that the party 
to whom or for whose benefit the conveyance 
is made must not only have cause to believe, 
but must actually know, that a fraud upon 
the bankrupt law is intended, and, with that 
knowledge, participate in it by taking the 
conveyance.' The law-makers certainly in- 
tended something by the change in substi- 
tuting the word "knowing" for those of "hav- 
ing reasonable cause to believe." But this 
knowledge of the party may be established 
by circumstantial evidence, as may any other 
fact, even the commission of liie highest 
crime known to the law; and this is especially 
so in cases of fraud, rarely established by 
positive testimony, the knowledge and mo- 
tives of men usually being ascertained by 
their acts more than their words. 

Without entering into comment upon the 
evidence, I am satisfied that the Gattmans 
were not in possession, at the time, of such 
circumstances as to cause them to believe 
Smith insolvent, and that they did not know 
that a fraud upon the bankrupt law was in- 
tended—at least, the proof does not establish 
such knowledge. The result is that this con- 
veyance must be held valid, as a security for 
so much of the debts claimed as are sup' 
ported by a legal and valid consideration, 
which, in the first place, includes the amount 
advanced, with ten per cent, interest from 
the time of the advancement to the maturity 
of the notes; also, two and a half per cent, 
for the advancement, and including also the 
small balance due when the agreement was 
first made, with ten per cent, interest. The 
three per cent, interest per month after ma- 
turity of the notes, whilst exorbitant and 
ruinous, was not at the time forbidden by 
the law, and, as part of the contract, must be 
allowed. It, however, serves to show the 
wisdom of the legislature in again providing 
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some protection to the unfortunate and op- 
pressed debtor, against the never-to-he-satis- 
fied demands of the money-lender. 

I have not been referred to any authority, 
either in the text-boolis or adjudicated cases, 
binding upon this court, to sustain the charge 
of four hundred dollars for failing to ship to 
Mcintosh & Gillespie the two hundred bales 
of cotton. The evidence shows no considera- 
tion which in my judgment will uphold this 
agreement, which is but an artifice, upon the 
part of the money-lenders and commission 
merchants, to absorb the honest earnings of 
the farmer and his no less dependent laborer, 
and is inequitable, unjust, and oppressive, to 
be maintained by a court of equity. There- 
fore, this claim must be disallowed. Not 
being sufficiently advised of the amount real- 
ly due according to the rules above stated, 
the cause must be referred to the clerls,- as 
master, to ascertain the amount, and report 
the same to the court for the further order 
in relation thereto. 



GATY, The SAM. See Case No. 12.276. 

GATTGAR (GILBERT v.). See Case No. 5,- 
412. 



Case No. 5,272. 

GAUGHAN V. NORTHWESTERN FER- 
TILIZING CO. 

[3 Biss. 485; i 12 Am. Law Reg. (N. S.) 569; 
5 Chi. Leg. News, 337; 6 Am. Law T. 
Rpp. 101; 18 Int. Rev. Rec. 162; 5 Leg. Op. 

Circuit Court, N. D. Illinois. March Term, 
1873. 

Removal prom State Courts. 

1. The act of April 20, 1871 [17 Stat. 13], 
does not authorize tlie removal of a case from 
the state courts in every case in which the 
United States courts would have original ju- 
risdiction, 

2. Congress did not intend by the general 
words used to extend jurisdiction and to au- 
thorize removal, except under the circumstan- 
ces specified in the several acts. 

3. Doubtful jurisdiction not entertained. 

This was a bill filed by John Gaughan, a 
property owner in the town of Hyde Park, 
against the defendants to restrain them from 
carrying on their business of manufacturing 
fertilizing material out of animal matter, on 
the ground that tlieu* works -were a public 
nuisance, and injurious to his property and 
health. The bill was originally filed in the 
circuit coux't of Cook county, but removed to 
this court by a writ of certiorari on appli- 
cation of the defendants. This was a motion 
by the complainant to remand the ease, on 
the ground that this court had no jurisdic- 
tion of the cause. 

[In 1867, the legislature of Illinois granted 
to parties the right to manufacture a fertili- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 



zer out of the offal of animals slaughtered in 
the city of Chicago. [1 Priv, Laws 1867, p. 
927.] The act created a corporation and au- 
thorized the location of the place of manu- 
facture. Under this act of incorporation, the 
parties went on and constructed works, and. 
commenced the manufacture of the ferti- 
lizer. The place at the time was not within 
the limits of the town of Hyde Pai-k; after- 
wards it was inelude'd within its corporate 
limits, and this action was commenced in 
the state com*t on the ground that the works 
were a nuisance and an injury to plaintiff's 
property. Before that, an action was brought 
in this court by the present defendants- 
against the town of Hyde Pai*k [Case 
No. 10,336], the allegation being that the 
town, by ordinances, had interfered with 
the chartered rights of the company under 
this acf of the legislature.] 2 

Beekwith, Ayer & Kales, and Bentley,, 
Swett & Quigg, for complainant, 

Hitchcock, Dupee & Evarts, and Sidneys 
Smith, for defendants. 

DRUMMOND, Circuit Judge. [There were 
two questions presented in the argument. 
One was whether this court had the right 
to maintain the bill filed here by the cor- 
poration called the Northwestern Fertilizing- 
Company. The views of the com-t were pre- 
sented upon that question [Case No. 10,336], 
and I was inclined to hold that, under the 
first section of the act of the 20th April, 1871 
(17 Stat 13), the com*t had original jurisdic- 
tion of the case, on the ground that there- 
was a right claimed by the corporation and 
secured to it under the constitution of the^ 
United States, and there -was an attempt 
on the part of the town of Hyde Park to- 
interfere with a right thus claimed and pro- 
tected. The other question, whether the- 
company had the right to transfer the case 
pending in the state com-t to this com-t under 
the certiorari that was issued, was argued 
yesterday, and that question I will proceed 
to answer at this time.] 2 

After the best consideration I have been 
able to give the subject I am not satisfied 
that the court has jurisdiction. And I think 
in all such cases the com-t ought not to 
take jm-isdiction. The ground upon which 
it is claimed that the case can be trans- 
ferred is certainly a plausible one. It is 
this: That the first section of the act of 
AprU 20, 1871 [supra], declares, "that such 
proceedings were to be prosecuted in the 
several district or circuit courts of the Unit- 
ed States, with and subject to the same 
rights of appeal, review upon error, and other 
remedies provided in like cases in such 
courts, under the provisions of the act of th& 
9th of April, 18C6, entitled, 'An act to pro- 
tect all persons in the United States in their 
civil rights, and to fmmish the means of their 
vindication;' and the other remedial laws- 

2 [From 12 Am. Law Reg. (N. S.) 509.] 
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of the United States, wliich are in their 
nature applicable in such cases." Now, the 
position on the part of the counsel "who claim 
that the coui-t has jurisdiction to remove 
this case by certiorari, is, as I understand 
it, (and it comes to that,) that, wherever the 
court has original jurisdiction, it can trans- 
fer a case from the state to the federal 
court under this language of the act of April 
20, 1871: "Other remedies provided in like 
cases in such courts and the other remedial 
laws of the United States which are in their 
nature applicable in such cases." If that is 
the true construction of this statute, then, 
of course, the com*t w^ould have jurisdic- 
tion to issue a certiorari and to take cog- 
nizance of the ease. But I am not satisfied 
that is the ti'ue consti'uction, and it seems 
to me it would be going further than any 
court has yet gone to connti-ue such general 
language as this so as to include within its 
scope every case where a question would 
arise under the constitution of the United 
States. As was stated tlie other day, nu- 
merous questions have arisen affecting rights 
imder the constitution of the United States, 
where parties seeking their remedy have 
been obliged to seek it through the forum 
of the state courts, and so on up to the su- 
preme court of the United States, under the 
twenty-fifth section of the act of 1789, and 
other legislation since. 

It is necessary to consider what these pre- 
vious statutes are— "other remedies provided 
in like cases." It refers particularly to the 
act of 1866 (14 Stat 27). That act refers to 
the act of 1863 (12 Stat. 755). It is under the 
acts of 1833, 1863, 1866, and 1871, as I un- 
derstand, that the claim is set up, that a 
fair construction of this act of April 20, 1871, 
will include within its scope all the cases, so 
as to authorize a transfer where it gives 
original jurisdiction to the district or the cir- 
cuit court. While the argument is not with- 
out force, T cannot yield my convicion en- 
tirely to it. I will state very briefly some 
reasons why I cannot If we look to the 
legislation of congress in relation to the cases 
which might be removed from the state to 
the federal com-ts, we see that, in all cases 
where a removal has been authorized, the 
circumstances under which it is to take place 
are specifically set forth. It is so under the 
act of 1833 (4 Stat 632) the language of the 
second section of which is: "The jurisdiction 
of the circuit com-ts of the United States shall 
extend to all cases in law or equitj' arising 
under the revenue laws of the United States, 
for which other provisions are not already 
made by law." But the third section de- 
clai'es imder what particular circumstances 
a case was to be removed from the state to 
the federal court: "In any case where suit or 
prosecution shall be commenced in a cora-t 
of any state against any officer or other per- 
son for or on account of any act done under 
the revenue laws of the United States, or un- 
der color thereof, for or on account of any 



right, authority, or title set up or claimed by 
such officer, it shall be lawful for the," etc , 
—setting up in precise language rmder what 
circumstances the case was to be removed. 
And the third section is substantially copied 
into the sixteenth section of the act of Febru- 
ary 28, 1871 (16 Stat. 433)— mutatis mutandis 
—simply changing the words in some par- 
ticular instances. The language of that sec- 
tion is: "In any case where suit or prosecu- 
tion, civil or criminal, shall be commenced 
in a court of any state against any officer of 
the United States, or other person, for or on 
account of any act done xmder the provisions 
of this act, or under color thereof, for or on 
account of any right, authority, or title set 
up or claimed by such officer or other person 
under any of said provisions," it shall be 
lawful to transfer, setting forth specifically, 
just like the act of 1833, the cu'cumstances 
under which the ti-ansfer could be made. 
The fifth section of the act of 1863 is also spe- 
cific: "If any suit or prosecution, civil or crim- 
inal, has been or shall be commenced in any 
state com't against any officer, civil or mili- 
tary, or against any other person, for any ar- 
rest or imprisonment made, or other trespass, 
or wrongs done or committed, or any act omit- 
ted to be done at anj' time dm-ing the present 
rebellion by virtue of, or imder color of au- 
thority or direction from and exercised by or 
imder the president of the United States, or 
of any act of congress, he shall, at the time 
of entering his appearance in such com-t," 
have the right to transfer the case— showing 
the circumstances under which it can be 
transferred. The first section of the act of 
1866 declares that "all persons born in the 
United States and not subject to any foreign 
power, excluding Indians not taxed, are here- 
by declared to be citizens of the United 
States, and such citizens, of every race and 
color, without regard to any previous condi- 
tion of slavery or involuntary servitude, ex- 
cept as a punishment for crime whereof the 
parties shall have been duly convicted, shall 
have the same right in every state and terri- 
tory in the United States to make and enforce 
contracts, to sue and be sued, to give evi- 
dence," etc. The third section declares that 
if certain circumstances occur where rights 
are affected by a proceeding in a state court, 
then the party shall have the right to ti-ansfer 
the case to the federal court. The language 
of the third section is quite peculiar: "That 
the disti'ict eoui'ts of the United States, with- 
in their respective districts, shall have, ex- 
clusive of the courts of the several states, 
cognizance of all crimes and offenses com- 
mitted against the provisions of this act; 
* * * and if any suit or prosecution, civil 
or criminal, has been or shall be commenced 
in any state com*t against any such person 
for any cause whatsoever." Here is lan- 
guage more general than in any other stat- 
ute, either before or after. Now, it could not 
be maintained that by tliis act of congress 
every pereon whose rights were affected could 
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transfer a case from the state to the federal 
court, simply because the language of the 
first section includes "all persons born in the 
United States." It certainly could not have 
been the intention of this section to give the 
federal com-ts jm'isdiction H)f rights affecting 
any and all persons who were born in the 
United States. But it means, I apprehend, 
the persons referred to in the previous part 
of the section— who are denied or cannot en- 
force in the courts or judicial tribunals of 
the state or locality where they may be, any 
rights secured to them by the first section 
of the act ["If any such suit or prosecu- 
tion, civil or cx'iminal, has been, or shall be, 
commenced against any such person, for any 
cause whatsoever,"— it must mean the per- 
sons who cannot have their rights enforced 
In the judicial tribunals of the state; and the 
section proceeds in the usual way in which 
all these laws do: "or against any officer, 
civil or military, or any person for any arrest, 
or imprisonment, or trespass or wrongs done," 
&c., "he shall have the right to remove the 
case."] 3 Now, this being the language of 
the various statutes upon the subject, thus 
setting out in a particular manner every con- 
tingencj', which must concm: in order to au- 
thorize the transfer of a case from* the state 
to the federal court, is it to be supposed that 
congress intended, in this act of the 20th of 
April, 1871, by such general language (vary- 
ing therein the rule which had always been 
adopted in previous legislation) to authorize 
the transfer? All these statutes give gener- 
ally the rights, just as this law, and declare 
that the couits of the United ■ States shall 
have jm-isdiction; but they do not, on that 
account, declare that-, in all such cases, they 
may be removed from the state to the federal 
court. They specify the circumstances which 
must exist in order to authorize the removal, 
and it seems to me the argument is veiy 
strong— so sti'ong that I do not feel inclined 
to take jurisdiction of the case— as they have 
been specific in every other case they did not 
intend by this general language to authorize 
the removal of a case from the state to the 
federal court. It is not pretended that the 
right set ui> here is within the language of 
any one of the statutes authorizing the trans- 
fer. As I have said, we must take the 
ground-that, in every case where this statute 
gives original jm-isdiction, it was the inten- 
tion that the case might be transferred. 
This is a right set up under the authority of 
the state— a charter created by the state. It 
may be when, by the charter, the corporation 
is clothed with certain rights, that then the 
constitution of tb^ United States throws its 
protecting arm around those rights, and de- 
clares that they shall not be affected by sub- 
sequent legislation of the states; that the 
charter, for certain purposes, is in the na- 
ture of a contract, and that it cannot be im- 
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paired by subsequent legislation. That is 
the right which is set up; and it is claimed 
that where a party is sued" in the state com-t, 
if this right is tlixis set up, the case can be 
transferred. I have thought, and for the 
purposes of the motion so held [Case No, 
10,336], that the language of the first section 
of the act of April 20, 1S71, was express in 
giving the court original jurisdiction, and 
that the only question was whether the fact 
that it was a corporation deprived it of the 
power to come into the federal court. I held 
that it did not; that if it was the case of an 
individual whose rights were affected it could 
come into the federal court, and that it did 
not lose that right because it was a corpora- 
tion. But I am asked to go further, and nold 
that, in all these cases, wherever there is 
original jm*isdiction, the case can. be trans- 
ferred, and that upon a particular showing 
it must be transfeiTed, because the hanguage 
of the various acts of congress is whenever 
the contingencies have occurred provided 
therein it shall be the duty of the state court 
to proceed no further in the cause, and it has 
been held that all acts subsequently done by 
the state court are simply void, and that the 
parties may disregard them. This is the 
view I take of the question. I admit it is 
one of importance. The other question is not 
free from difficulty, but I have felt inclined 
to sustain the jurisdiction in that case. The 
inclination of my mind is against it in this 
case, and I am willing to make an. order re- 
manding the case to the state court, and give 
the parties, if they so desire, an oppox'tunity 
of testing the question before the supreme 
com-t of the United States, which they will 
have the right to do at once. 
Case remanded. 



Case 'No. 5,273. 

GAUGHRAN v. ONE HUNDRED AND 

FIFTY-ONE TONS OP COAL. 

[39 Hunt, Mer. Mag. 7o.] 

District Court, S. D. New York. 1858.i 

Admiralttt — Lien fok Pueight — Adva-xces. 

[1. Admiralty has jurisdiction of a libel for 
freight on goods transported over navigable 
tide waters lying between two states.] 

[2. For transporting goods landwise after 
voyage completed, not expressly contracted for 
in the shipping contract, there is no lien in ad- 
miralty.] 

[3. The lien in admiralty for freight on ear- 
go shipped in bulk is not lost by delivering the 
same at the consignee's place of business on 
land.] 

[4. On a libel for freight on coal, compensa- 
tion for carting it to consignee's coal j'ard. for 
which there is no lien in admiralty, may be 
charged against advances made.] 

In admiralty. 

Before BETTS, Distiict Judge. 
This was a libel to recover freight upon the 
coal brought by the libelant [John Gaughran] 
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from Scliuylkill Haven to this port for $1.85 
per ton. The libelant alleges that he brought 
the coal to this port and carted it to the claim- 
ant's place of business, for -which he also 
claims compensation. The claimant sets up 
-drafts paid by him, o^ account of the freight, 
to the amount of ?169, denies any indebted- 
ness, and alleges that, by delivei*y, the libel- 
ant has lost his lien. 

HELD BY THE COURT. That, the route 
necessarily including navigable waters lying 
between two states, and waters subject to the 
-ebb and flow of tide, the locus is now within 
the jurisdiction of the com-L Such actions 
have been sustained in this court by its fa- 
miliar practice for years. That the libelant 
•did not lose his lien by delivering the coal 
to the claimant in his coal yard on land. 
But as the bill of lading does not undertake 
to deliver the cargo in bulk at any specific 
place, it will not be implied that the owner 
was bound to transport it landwise across the 
city, or to any place of deposit from the ship, 
and there may be, at least, doubt whether 
that service, if expressly contracted for, 
would come within the protection of thelien, or 
-can in any form become a ground for a mari- 
time action; and the court will not allow the 
libelant to recover his charges for carting the 
coal from the vessel to the yard. Decree for 
libelant, with a reference to ascei'tain and 
report the amount due after deducting pre- 
vious payments. But the price of cartage 
may be charged against advances made to 
the libelant, if clear proof is given by him 
that the cartage was done or paid for at the 
instance of the defendants. 

[On appeal to the circuit court, the decree of 
thp district court was affirmed. Case No. 10,- 
520.] 
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Case Wo. 5,274. 

GAULT et al. v. McJIILLAN et al, 

[3 McLean, 20.] i 

Circuit Court, D. Ohio. July Term, 1842. 

Public Lasds — Survey after Withukatvaij op 

Entry — Location by Anotoeh Wakrant. 

1. A survey after the entry is withdrawn, 
does not, under the act of congress of March 2,- 
1807 [2 Stat. 424], prevent the location of the 
land surveyed, by another warrant. 

2. That act refers to a subsisting survey, 
which must he founded on an entry, though 
the survey may not have -been made eonform- 
qbly to entry. 

3. A survey made without an entry - is of 
no validity, nor is the survey valid, after the 
withdrawal of the entry. 

4. The withdrawal of an entry by a per- 
son wholly unauthorized to do so, does not af- 
fect the rights of the persons claiming under 
the entry. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



5. But if the act of withdrawal be unauthor- 
ised, any subsequent sanction of it makes the 
act valid. 

6. Claiming the land, and exercising acts of 
ownership over it, which has been located by 
the withdrawn warrant, is such an act. 

At law. 

Mr. Scott and Mr, Green, for plaintiffs. 
Mr. Wright and Sir, Thm-man, for defend 
ants. 

OPINION OP THE COURT. This is ai 
ejectment to recover possession of two thou* 
sand acx-es of land, in the Virginia military 
tract, in Ohio. The plaintiffs claim under a 
patent dated the 15th of May, 1840. The pat- 
ent under which the defendants claim, bears 
date the 11th April, 1815, The entry of the 
plaintiffs was made the 17th August, 1787, and 
was surveyed the 24th August, 1797, That of 
the defendants was made in 1812. As the 
defendants claim under the elder patent, they 
must succeed, unless tlieir patent shall be in- 
validated. The plaintiffs insist, that the pat- 
ent of the defendants is void, under the act of 
1807, as it covers land which had been smwey- 
ed under their prior entry. The 1st section of 
the act of the 2d of March, 1807 [supra], pro> 
vides "that no locations, in the above tract, 
shall, after the passing of this act, be made 
on tracts of land for which patents had been 
previously issued, or which had been previous- 
ly sm-veyed; and any patent which may, 
nevertheless, be obtained for land located con- 
trary to the provisions of this section, shall be 
considered as null and void." Now as the 
plaintiffs' survey was made long before the 
entry of the defendants, it follows that the de- 
fendants' patent is void, tmder the above act, 
unless it shall be shown that the plaintiffs' 
survey was not a subsisting one, at the time of 
the adverse entry; and the defendants insist, 
that the plaintiffs' survey was abandoned by 
a withdrawal of the entry. It seems the 
plaintiffs' entry of nineteen hundred acres 
was withdrawn the 22d November, 1804, and 
re-entered on the same day on the same land; 
and afterwards the entry for two thousand 
acres was withdrawn, and entered on a dif- 
ferent tract. The land covered at first by 
this entry, is the land subsequently located by 
the defendants, and which gives rise to the 
present controversy. The act of 1807 must 
have meant a subsisting smwey, and not one 
made without an entry, or after the withdraw^ 
al of an entry. A smwey in either of these 
predicaments is, in every sense, inoperative. 
A smwey without an entry to support it is 
void, and so is a stn*vey which has been aban- 
doned by the withdrawal of the enti-y. And 
this case must tm-n upon the act of withdraw- 
al. If that act were done by a person whol- 
ly unauthorised, the withdrawal should not 
prejudice the rights of the plaintiffs, unless 
by subsequent acts they sanctioned it. Now 
there is no satisfactory proof as to the power 
of the person making the withdrawal. He 
was authorised to act in the premises by the 
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attorney of all the heirs of Gault except one; 
but in this power there was no authority of 
substitution. But this point is of less im- 
portance, as it appears that the land located 
by the withdrawn warrant has been claimed 
by the plaintiffs, and they have exercised acts 
of ownership over it. This is conclusive 
against their right to the land in eonti-oversy. 
They cannot claim under both entities. By 
claiming under the new entry, they not only 
indirectly sanction the act of withdrawal, but 
they show a determination to follow the war- 
rant under the new enti-y. It is said this 
was done by the heirs, under an ignorance of 
their rights. But the facts were known to 
their agent, who, in making the withdi'awal, 
it is admitted, acted bona fide, and with a de- 
sire to promote their interests. This being 
the case, the sanction given to his acts sub- 
sequently, by claiming the land, paying taxes 
for it, &c., goes to conclude the plaintiffs from 
the claim now made. 

On this instniction, the jury found the de- 
fendants not guilty. Judgment 



Case l^o. 5,275. 

GAULT V. WOODBRIDGE et al. 

[4 McLean, 329.] i 

Circuit Court, D. Ohio. Nov. Term, 1847. 

Execution— Levy — Notice to Subsequent Pun- 

CHASEKS — Defixitexess OF Levy — 

Pakol Evidexce. 

1, A levy on property, real or personal, 
should have such certainty as to show to a 
subsequent purchaser, on what the levy was 
made. Short of this, there can, it would seem, 
be no notice to a subsequent purchaser. 

2. Parol evidence, after conflicting rights 
have grown up, can not be received, to make 
the levy certain, which before was wholly un- 
certain. 

3. A levy on one-half of a lot, without desig- 
nating which half, or of one hundred acres, in 
a section, is too indefinite to convey the title. 

4, A defective levy being set aside, on mo- 
tion, makes good a junior levy. 

In equity. 

Mr. Stanbery, for plaintiff. 
Mr. Swayne, for defendants. 

OPINION OF THE COURT. This Is an 
Injunction bill. On the 2d of September, 
1823, the Bank of the United States recov- 
ered a judgment in this court against Q. Da- 
vis as principal, the comjjlainantW. W. Gault 
and John Evans, as sm*eties of Davis, for sev- 
en hundred fifty-four dollars and twenty-nine 
cents damages and costs. That the sum 
of forty-eight dollars eighty-one cents was 
made on execution April, 1824, and six hun- 
dred eighty-two dollars May the 23d, 1834, 
from Davis, the principal debtor. That up- 
on a fi. fa. being issued on the judgment 
September 13th, 1839, the deputy marshal 
on the 2,6th of the same month made a levy, 

1 [Reported by Hon. John McLean, Circuit 
.T list ice. J 



in fact, upon a part of out-lot number nine, 
adjoining the town of Newark, described in 
the agreed case and in the affidavits of the 
appraisers, but made return of the levy as 
is set forth in the answer— that is, without 
describing what part of the lot was levied 
upon. From the affidavit of the appraisers, 
it appears they appraised, the specific part 
of the lot so levied upon. That at the time 
the levy was made, Davis was seised of the 
part of the lot levied on, and there was then 
no other lien or incumbrance upon it. That 
the part of the lot levied on was worth sev- 
enteen hundred dollars; and that Davis had 
no other property subject to execution. On 
the 16th of October, 1839, the specific part 
of lot nine was levied on, under another 
execution in favor of the Clinton Bank of 
Columbus, which was a* subsisting levy, 
when the levy ilnder the executioh of the 
Bank of the United States was set aside. 
In June, 1840, Davis conveyed the part of the 
lot levied on to Hagg and others. At De- 
cember term, 1841, on the motion of the 
attorney for [John] Woodbridge, the assignee 
of the judgment of the Bank of the United 
States, the levy under the said execution was 
set aside, and the property of the complain- 
ant Gault is now under execution, no other 
property of Davis being found to levy upon. 
And on the part of the complainant it is in- 
sisted, on the above facts, he is clearly en- 
titled to relief. 

It is contended that the levy, though vague, 
as returned, was not void. That a sale 
under it would have passed a good' title, 
upon proof that the actual levy and ap- 
praisement were speefic. Or it might have 
been amended on motion. And it is urged 
the cases of Matthews v. Thompson, 3 Ohio, 
272, and Douglas v. McCoy, 5 Ohio, 522, are 
conclusive upon the point. In the first case 
the levy was upon one hundred acres in 
section four, town seven, range four, with 
no further description. A sale was had 
without amending the levy, and upon eject- 
ment the court held that the uncertainty of 
description might be supplied by parol. In 
Douglas V. McCoy, the levy was upon two- 
thirds of lot number one. The court say 
such a description is defective, but may 
be made good by parol, and they refer to the 
testimony of the sheriff, that a specific part 
of the lot was appraised. This parol proof 
was admitted, and by force of it, the levy 
held good against a purchaser under a sub- 
sequent deed from the judgment debtor. 
That by this doctrine it was not necessary to 
amend the return. The act of Woodbridge 
in causing the levy to be set aside, at the 
December term, 1841, wholly released the 
lot, and thereby it became liable to the sub- 
sequent execution, in favor of the Clinton 
Bank of Columbus, and is wholly lost, so 
far as the Bank of the United States' judg- 
ment is concerned. The judgment of the 
Bank of the United States was not a lien, it 
is said, upon this lot, as the title to it was 
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acquired subsequent to the judgment. But, 
if the judgment were a lien upon it, the lim- 
itation of the lien had run, before the levy 
was set aside, so that by setting aside the 
levy, the subsequent levy in behalf of the 
Clinton Bank was made good. 

We entertain great doubts whether the 
doctrine of making defective levies good by 
pai-ol, under the sheriff's deed, has not been 
carried too far. It is important to the pur- 
chaser at sheriff's sale, and to the person 
whose land is levied upon and sold, that 
there should be no uncertaintj' in any part 
of the proceedings, which should involve the 
title. This would prevent the sale of the 
property at a reasonable price, as no one 
would give full value fo? land w-here the 
title is doubtful. And the purchaser would 
at least purchase -a law suit, if he did not 
lose the property. As a question of policy, 
as well as one of great interest to the par- 
ties concerned, there should be required on 
a levy that degree of certainty -which would 
enable any one to know the land taken in 
execution. Short of this, it is difficult to 
■ say that it gives the proper notice to a sub- 
sequent purchaser, or to a plaintifE who 
causes his execution to be levied upon it. 
How was it possible for a purchaser to say 
in what form the two-thirds of the lot levied 
on should be surveyed, or from what part 
of the section the one hundred acres levied 
on in the other case, should be taken ? Where 
one-half of a lot was advertised and sold 
for taxes, the supreme court held the title 
was bad for uncertainty. Ronkendorf v. 
Tavlor's Lessee, 4 Pet [29 U. S.] 349. A 
motion made to correct the levy on a part 
of lot nine, would not have been granted 
by the court, after the second levy was 
made. At least, in granting such a motion, 
the entry could not have had relation back 
to the first levy, so as to give it an ad- 
vantage over the second. The court could 
not in that form affect legal rights. They 
must stand or fall upon their original legal- 
ity- r- ^^ 
The only question in the case is, whether 

Woodbridge, the assignee of the judgment, 
in relinquishing the levy, gave up a legal 
or equitable right, which released the com- 
plainant from his suretyship. After an in- 
strument, by which the principal and his 
surety are bound, is reduced to judgment, 
I suppose the suretyship is merged in the 
judgment, and that the relation and its con- 
sequences cease to exist. The statute makes 
a special provision that sureties shall be 
designated, or may be designated as such, 
in the rendition of the judgment, which shall 
require the property of the principal to be 
exhausted, before that of the surety shall 
be levied upon. But where the judgment is 
not so entered, it is supposed that the rela- 
tion of principal and surety can not be car- 
ried beyond the judgment. The surety, by 
paying the judgment or debt, may secure 
an immediate recourse against his principal, 
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and this seems to be his only recourse, ex- 
cept where a bill may be filed to compel 
the principal to bring suit. But the prin- 
cipal is not, on general principles, bound to 
active diligence. But if the rights of the 
surety exist after the judgment, we should 
not be inchned to say, that the complainant 
having been passive in the matter, he has 
no claim to a release from his suretyship by 
the withdrawal of the levy -by Woodbridge. 
The right was too uncertain and doubtful to 
be followed by such a consequence. The 
bill is dismissed, and the injunction dissolved 
at the costs of the complainant 
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GAUSB V. GLARKSVILLE. 

[5 Dill. 165; 19 Alb. Law J. 253; IS Am. 

Law -Reg. (N. S.) 497; § Cent I-aw J. 

358; 7 Reporter, 519; 4 Cm. Law Bul- 

585.] 1 
Circuit Court, E. D, Missouri. March, 1879. 
Municipal Cokpobations — Powek to Boukow 

Money— Power to Issue Comsiekcial Papbu. 

1. Whether a municipal corporation possess- 
es the power to borrow money, and to issue 
negotiable securities therefor, depends upon a 
true construction of its charter and the legis- 
lation of the state applicable to it. ^ 

rCited in Merrill v. Monticello, 138 L. S. 

682 11 Sup. Ct. 445; Francis v. Howard 

Co.. 50 Fed. 56.] 
[Cited in Bogart v. Lamotte Tp., 79 Mich. 

298, 44 N. W. 613.] 

2. It has no incidental or inherent authority 
under the usual grants of municipal powers as 
a means of discharging its ordinary municipal 
functions. Such authority may be inferred 
from special and extraordinary powers, which 
require the expenditure of unusual sums of 
monev, when it is usual to execute such pow- 
ers by means of borrowing, and when, upon 
the whole legislation applicable to the munici- 
pality, such appears to have been the legisla- 
tive intent. 

3. These principles applied, and coupon 
bonds to borrow money to erect and repair 
wharves and to open streets, issued under the 
general grants of municipal power in the char- 
ter, were held not to be binding upon the city, 
while other bonds, issued under a special act 
of the legislature, in payment of stock m com- 
panies organized to construct macadamized 
roads from the city, were held to he valid. 

[Cited in Dorian v. City of Shreveport, 28 
Fed. 295; Morton v. City of Nevada. 41 
Fed- 588; Deland v. Platte Co., 54 Fed. 
834.] 

[Cited in Miller v. Board of Com'rs of Dear- 
born Co., 66 Ind. 168.] 

4. Where bonds of a city are issued without 
authority for money borrowed and actually 
received by the city, the remedy against the 
city is not by an action on the bonds, but to 
recover tlie money. 

[Cited in Green v. Dyersburg, Case No. 5,- 
756 Approved in Erwin v. St. .Toseph 
Board of Public Schools, 12 Fed. (JSl.J 

On demurrer to counts 1 to 10 and 12 to 
17 of the amended petition. All of the 
counts in the petition state, for causes of ac- 
tion, the making by defendant of divers ne- 

1 [Reported bv Hon. John F. Dillon, Circiiij^ 
Judge, and here reprinted by permission. ( 
Reporter, 519, contains only a partial report.] 
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gotiable bonds, payable to bearer, and all 
acauired by plaintiff CWllliam E.. Gause] 
after maturity. All of them allege the de- 
fendant to be a corporation, incorporated (1) 
June 7tli, lSi7^ under the general law of 
1845 as to tbe incorporation of towns (Rev. 
St 1845, p. 552), and (2) on Februai-y 24th, 
1853, under a special act, approved that 
day, entitled, "An act to incorporate the town 
of Clai-ksville" (Acts 1853, p. 591). Counts 1 
and 2 allege that the bonds therein named 
were made "for money borrowed by defend- 
ant for the purpose of erecting and repairing 
wharves in the corporate limits of its city, 
and for otherwise improving said city." 
Said bonds are respectively for §2,000 and 
?1,000— together §3,000. Counts 3 to 10 al- 
lege that the bonds named in them were 
made "for money borrowed by defendant for 
the purpose of opening, clearing, graduating, 
paving, and improving divers streets and al- 
leys in said city, and of otherwise improv- 
ing said city." Said bonds are respectively 
for $1,000, $1,000, $1,500, $400, $400, $200, 
§1,000, aud $500— total $6,000. The bond 
named in count 1 reads thus: "$2,000. 
"Wharf Improvement Bond. No. 1. City of 
Clarksville, Mo.,, Sept 1st, 1S64. Ten years 
after date the city of Clarksville, in the 
state of Missom'i, promises to pay to Wil' 
liam G. Prewitt or bearer, at the ti*easm-y of 
said city of Clarksville, the sum of two 
thousand dollars, with interest at eight per 
cent per annum, payable annually on the fii'st 
day of September in each year, upon the 
presentation of the coupon hereunto annexed, 
until the said principal sum is fully paid, 
without defalcation, for value received. In 
testimony whereof. In pm'suanee of ordinance 
No. 106 of said city, I, E. B. Carroll, mayor 
of said city, have hereto set my hand and 
caused the corporate seal of said city to be 
affixed, and the clerk of the city council to 
attest the same, at the city aforesaid, this 
fii-st day of September, A. D. 1864. (Seal.) 
E. B. Carroll, Slayor, Attest: J. A. Manns, 
Clerk City Council. Countersigned: John M. 
Clifford, City Treasm-er." The bonds named 
in counts 2 and 10 are substantially the 
same in form as this, except as to caption, 
dates, names, and amounts, and are headed 
"Sti-eet Improvement Bonds." All of the 
counts allege payment by defendant of in- 
terest on the bonds dm-iug all the time they 
were running, and until after maturity— that 
is, for from six to twelve years. While they 
do not allege anything as to the use made 
by the city of the money borrowed on them, 
yet the counsel for the plaintiff states the 
fact to be that it was in each instance usefi 
for the purposes for which it is alleged to 
have been borrowed, and plaintiff— if it be 
deemed by the court to be material to his 
cause of action— will, with leave, so state 
the facts by amendment He contended, 
however, that no such averment is neces- 
sary. 
The sole question raised by the demm-rer 
IOfjsd.dig. — 7 



to these counts is whether defendant had 
power to borrow money for the pm'poses al- 
leged, and to give the bonds in suit for such 
money. The provisions of the charter in 
respect of these bonds sufficiently appear in 
the opinion of the com:t The defendant's 
population is stated to be between one and 
two thousand. As to counts 12 to 17, on 
"Koad Improvement Bonds:" The allega- 
tions of these counts show that the bonds 
declared on therein were given for money 
borrowed to pay other bonds previously 
given in payment of subsci-iptions made by 
defendant to stock in certain companies or- 
ganized to build gravel roads from Clarks- 
ville to other points in Missouri. The bonds, 
in form, are substantially the same as those 
named in counts 1 TO 10, except as to names 
of the payees, dates, and amounts. The 
interest is alleged to have been paid on 
them during the whole time they ran, and. 
until after matm'ity. 

The act which is alleged as the authority- 
for the subsa'iptions by defendant to the 
stodc of said road companies and the issue 
of bonds is found in Sess. Acts 1857, p. 302, 
and reads thus: 

"Sec. 1. The city council ai*e hereby au- 
thorized and empowered to levy, assess, and , 
collect a direct tax on all real estate with- 
in the .city limits, not to exceed two per 
cent per annum, for the pm-pose of aiding 
in the consti'uction of macadamized or other 
roads leading from Clarksville to any other 
point in the state; and, for the purpose of se- 
curing the building of such roads, they may 
cause subsci'iptions of stock to be made by 
the city to any company now organized, or 
which may hereafter be organized, to con- 
struct such roads. 

"Sec. 2. All dividends that may be de- 
clared to the city of Clarksville by any such 
company, upon stock paid in from the spe- 
cial tax authorized by the 1st section of 
this act, shall be by the city council paid 
over to the real estate owners paying the tax, 
in proportion to the amount of tax respec- 
tively paid by them." 

The question raised by the demurrer to 
these counts is whether the city had the 
power, under this act to issue bonds in pay- 
ment of stock subscribed , by it, and, when 
they became due, .to issue other bonds for 
money borrowed to pay them. 

Dryden & Diyden and Enoch Pepper, for 
plaintiff. 
Wagner, Dyer & Emmons, for defendant 

[Before DILLON, Circuit Judge and 
TREAT, District Judge.] 

DILLON, Circuit Judge. We are of opinion 
that the act of 1845 (Rev. St 1845, p. 5o2) 
was superseded by the special act of Feb- 
ruary 24, 185S (Acts 1853, p. 591), incorporat- 
ing the defendant city. 

Three classes of bonds are in question, 
headed and styled respectively, "Wharf Im- 
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provement Bonds," "Street Improvement 
Bonds," and "Road Improvement Bonds." 
The first two stand on the same, the last on 
a different, ground. The former -will be first 
considered. The bonds purport to be uncon- 
ditional obligations of the city, and are nego- 
tiable in form. They do not recite the pur- 
pose for which they were issued; this pur- 
pose only appears, if at all, from the heading. 
The charter of the city (section 13) gives 
the city council power "to erect, repair, and 
regulate wharves," and "to open, clear, regu- 
late, graduate, or improve the streets of the 
city." Section 1 creates the city a corpora- 
tion, and provides that it shall have power to 
contract and to sue and be sued, etc., and 
"may grant, lease, purchase, receive, and 
hold property, real, perso^, and mixed, and 
may do all other acts as natural persons; 
and may have a common seal, and alter and 
break the same at pleasure." 

Section 12 gives to the council general pow- 
er to levy taxes on property in the city, but 
limits such taxes to a rate of one-fourth of 
one per cent 

As to the "Wharf Improvement Bonds," the 
petition alleges that they were made for 
^•money borrowed by defendant for the pur- 
pose of erecting and repairing wharves in 
the corporate limits of its city, and for other, 
wise improving said city." These bonds are 
respectively for $2,000 and §1,000— together 
?8,000. 

As to the "Street Improvement Bonds," it 
is alleged in tlie petition that they were ex- 
ecuted "for money borrowed by the defend- 
ant for the purpose of opening, clearing, 
graduating, paving, and improving divers 
streets and alleys in said city, and of other- 
wise improving said city." These bonds are 
respectively for §1,000, §1,000, §1,500, §400, 
§400, §200, §1,000, and §500-total, §6,000. 

The demurrer to the petition upon the fore, 
going classes of bonds is upon the ground 
that the defendant had no power to borrow 
money for the pm-poses alleged, or to exe- 
cute the bonds. 

The questions to be decided are, therefore, 
two: 1st Had the city power to borrow 
money for the purposes alleged? 2d. If so, 
whether it had the power to execute negotia- 
ble bonds therefor. 

The charter contains no express power to 
do either, unless it is conferred by the clause 
in section 1 above quoted, that the city '-'may 
do all other acts as natural persons." This 
general language must necessarily be re- 
sti-ained to such other acts as are authorized 
by its charter or the statutes of the state ap- 
plicable to the city, if any, and cannot be 
construed to remove all the limitations in- 
sepax-able from corporate existence, and to 
confer upon the city authority to engage In 
business of a private nature, or to make its 
powers commensurate with those of natural 
persons. It is not, therefore, an express pow- 
er to borrow money or to issue commercial 
paper. No such powers are in terms con- 



ferred. If they exist, they exist as incidental 
to. the express powers to erect and repair 
wharves, and to open and improve streets, 
and not otherwise. 

As the power to borrow money and the 
power to issue negotiable paper are, though 
closely related, not identical, they will be to 
some extent separately considered. And, 
first, as to the power to borrow money: Aa> 
the case stands, it is to be taken that the 
money evidenced by the bonds now under 
consideration was borrowed in advance of 
any debt incurred in respect of the wharves 
or streets, and as a means of raising by their 
sale in the market a fund to pay for contem- 
plated improvements of that character. 

The general question as to the implied 
power of municipal eoiTporations to bon-ow 
money and to execute negotiable securities 
therefor has been recently much examined. 
The American cases on the subject are con> 
flieting, and it is impossible to harmonize 
them. A careEul examination of them, how- 
ever, has left us with the conviction that the 
questions here involved are not only open 
to discussion, but remain yet to be judicially 
settled. The unsettled state of the law, con- 
curring with the great importance of the 
question, has induced us to examine it with 
care, and must be our justification for dis- 
cussing the subject with more than ordinary 
fulness. 

The following eases favor the existence of 
the incidental powers here in question: Bank 
of Chillieothe v. Town of Chillicothe (1830) 
7 Ohio, pt 2, p. 31; Mills v. Gleason, 11 Wis. 
470; Williamsport v. Com., 84 Pa. St 487 
(three judges dissenting); Clarke v. School- 
Dist, 3 R. I. 199; Sheffield Tp. v. Andress, 50 
Ind. 157. And see cases collected in notes to 
sections 82 and 407, Dill. Mun. Corp. 

The following cases are opposed to the ex- 
istence of such powers: Hackettstown v. 
Swackhamer, 37 N. J, Law, 191; Knapp v. 
Hoboken, 38 N. J. Law, 371; Beaman v. 
Leake Co. (power of counties) 42 Miss. 237; 
rolice Jury v. Britton (power of counties) 15 
Wall. [82 U. S.] 566, 572; opinion of Bradley. 
J., in Nashville v. Ray, 19 Wall. [86 U. S-1 
468. 

It is not proposed to examine and review 
these cases separately. In the existing un- 
certainty of the laAV on the subject it is bet* 
ter, perhaps, to discuss the questions upon 
principle, rather than to place our judgment 
respecting them upon one class of the con- 
flicting decisions. 

Coi-porations in this counti-y can exist only 
by virtue of legislative enactment, and it nec- 
essarily follows that whether they possess 
the power to borrow money or to make nego- 
tiable paper depends upon a true consti-uc 
tion of their chai'ters and the legislation ap- 
plicable to them. This is true of all corpora- 
tions, private as well as municipal. 

An examination of the judicial judgments 
in England and in this eounti-y shows consid- 
erable diversity of opinion between the Eng- 
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lish and American courts as to the extent of 
the Implied powers of corporations. The 
English courts have at all times wisely set a 
■sti'ong face against an elastic construction of 
corporate charters. The American courts 
have too often favored the existence of con- 
structive powers. 

In England, if a private corporation wishes 
power to borrow money, the power and the 
purposes for which, and the conditions on 
which, it may be exercised, are expressed in 
the charter of constituent acts, or in the mem- 
orandum and ai-ticles of association; and the 
power is not held to exist unless the charter 
or articles of association confer it, or imless 
the nature of the business for which the cor- 
poration is chartered or organized raises a 
necessary or reasonable implication of its ex- 
istence. 

But in this counti'y it must be admitted that 
the com'ts have held, quite without exception, 
that all corporations for pecuniary profit, un* 
less specially restrained, may not only borrow 
money, but issue negotiable paper for any 
corporate debt Dill. JMun. Corp., §§ 82, 407, 
and cases cited in notes; Lucas v. Pitney, 
3 Dutch. [27 N. J. Law] 221; Hackettstown v. 
Swackhamer, 37 N. J. Law, 191, per Beasley, 
O.J. 

The original of om* mimicipal institutions 
are derived from England, and it is the un- 
questionable law of that country that mimic» 
ipal corporations have no power to borrow 
money unless conferred by statute. Kegina 
V. Lichfield, 4 Adol. & E. (N. S.) 891, 906. In 
the case just cited it was held that there could 
be no recovery upon the note of the corpora- 
lion given for money borrowed and used to 
.pay the debts of the corporation. Patteson, 
J., without saying that the lender was abso- 
lutely remediless in any form of action or 
suit, did say that he had no remedy upon 
the note, because this is "not a trading corpo« 
ration." 

In this country municipal corporations are 
by statute invested with certain defined pow- 
ders, and they are almost wholly dependent up- 
on revenues derived from the authority given 
"to levy taxes for the means of executing their- 
municipal functions. 

In the case before us the defendant city 
had, inter alia, the usual power to erect and re- 
pair wharves and to improve sti'eets, and to 
.make contracts and to incur debts therefor. 
It had the power to levy taxes to raise the 
imeans to pay debts thus created. The amount 
of taxes authorized to be laid in any one year 
was limited. It is entirely practicable for the 
city to execute its ordinary mimicipal powers, 
and discharge its ordinary municipal duties, 
without resorting to borrowing money. If, in 
-erecting wharves or improving streets,, it in- 
curs a general debt, it seems to us plainly to 
have been the intention of the legislatm-e, as 
shown by the charter, that it should be paid 
-out of its ordinary revenue. It is not neces- 
-sary to resort to the perilous expedient of bor- 
rowing money in advance, which may be lost. 



embezzled, or misappropriated; much less to 
borrow it on a long credit, which inevitably 
leads to abuse and extravagance, and issue 
therefor, as the means of obtaining it, its ne- 
gotiable securities. There is an obvious and 
essential difference in incurring a debt to be 
paid in the usual manner, out of the ordinary 
revenues of the corporation derived from tax- 
ation, and the raising of money in advance 
by a pledge of credit and the Issue of coupon 
bonds, payable at a long-distant day, for sale 
in the money markets of the country. 

What are the consequences of holding that 
there is, imder these circumstances, an implied 
power to borrow money in this manner and 
for this pm-pose? The temptation to exti"av- 
agance and the danger of loss have been al- 
ready mentioned, and the history of the work- 
ings of our municipal institutions' shows that 
this temptation always operates to their in- 
jmy, and that bm'densome debts and op- 
pressive taxation are its natm-al and almost 
inevitable results. But this is not all. Legal 
consequences of a serious nature follow from 
the doctrine that there is an incidental poAver 
to bon'ow money to execute the ordinai*y pow- 
ers of the mimicipality. If the power thus to 
borrow exists, it Is without legal limits. Its 
only possible limit is the credit of the corpora- 
tion— the'amount of bonds its officers can sell. 
Nor is this all. If the power to borrow mon- 
ey exists, then, imder the view of the com-ts 
as almost universally held in this country, the 
power to borrow implies the ftn-ther pow- 
er to give, like any other borrower, a note, 
bill, or bond, negotiable in form and effect, 
for the sum borrowed; the time of pay- 
ment and the discount to be such as may 
be agi-eed upon between the coiporation 
and the proposed lender. The bonds may, as 
In the recent case of the city of Williamsport, 
be issued for an enormous amount, and be 
sold, as in that instance, for sixty-seven per 
cent, of their par value, or even less, and the 
corporation is boimd. Williamsport v. Com., 
84 Pa. St. 487. Nor is this all. The supreme 
court of the United States has firmly estab- 
lished the doctrine, by a long series of well- 
known decisions upon mimicipal bonds, "that 
when a corporation has power, under any 
circumstances, to issue negotiable seem-itiea, 
the bona fide holder has the right to presume 
that they were issued under the circumstan- 
ces wnich gave tiie requisite authority, and 
they are no more to be impeached in the hands 
of such a holder than any othei* commercial 
paper." Lexington v. Butler, 14 Wall. [81 XJ. 
S.] 282. 

Such are the mischievous and alarming con- 
sequences of the tmsoxmd doctrine that a 
municipality has, by vix*tue of its ordinary 
powers, and merely as a means of executing 
its ordinary duties, the power to pledge ita 
ci'edit by the issue and sale of its commercial 
obligations. It is not the law. No such doc- 
ti'ine can permanently stand. Although it 
has taken as yet no deep root in om- jm-is- 
prudence, it has nevertheless attained sufll- 
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cient development to show its noxious char- 
acter. The general, and, until a period com- 
paratively recent, the universal, practice of 
municipalities not to issue, without express 
legislative authority, bonds or commercial ob- 
ligations as a means of raising loans, demon- 
sti'ates the non-existence of an implied power 
to do this by demonstrating that no such 
power is necessary to enable a municipality 
to execute its usual powers and to discharge 
its ordinai-y duties. 

We ai*e requh*ed in this case only to deter- 
mine the inherent or incidental power of the 
city to raise loans by a sale of its negotiable 
secm-ities, payable at a distant day. We de- 
ny any such power. Whether all borrowing 
to meet debts actually incurred under an ar- 
rangement which contemplates repayment out 
of the regular revenue, and for which a mere 
voucher or certificate of indebtedness is is- 
sued, is ultra vires xmless the authority is ex- 
pressly given, we need not now decide. What 
we decide on this point is that the power to 
erect wharves and to improve sti'eets, confer- 
red by the defendant's charter, does not car- 
ry with it the power to raise funds for this 
pm'pose by the issue and sale of negotiable 
securities like those here in suit. 

Whatever doubt may be considered to ex- 
ist as to the implied right to boiTow, the 
want of authority in a municipal corpora- 
tion, as merely incidental to its usual munic- 
ipal powei's, to issue negotiable securities 
which shall be invested with all the attri- 
butes of commercial paper, seems, on reason 
and principle, to be plain. Commercial pa- 
per had its origin in the conveniences or ne- 
cessities of trade among merchants. Orig- 
inally only mei'chants made such paper; aft- 
erwards the making of it was extended to 
aU persons acting in their individual capaci- 
ty. It extends to trading, commercial, and 
other partnerships; but if the partnership is 
not a trading partnership, "the question," 
says Mr. Lindley, "whether one partner has 
implied authority to bind his copartners by 
putting the name of the firm to a negotiable 
insti'ument depends upon whether the busi- 
ness of the partnership is such that dealings 
in negotiable insti-uments ai'e necessax-y for 
its ti*ansaction, or are usual in partnerships 
of the same description." 1 Lindl. Partn. 
(Eng. Ed.) 213, 214. 

As to the power of corporations to issue 
commercial paper, tlie law of England is 
settled. In England no corporation, whether 
municipal (Regina v. Lichfield, 4 Adol. & E. 
(N. S.) 891, 908) or private (Bateman v. Mid- 
Wales Ey. Co., L. R. 1 C. P. 499, A. D. 186G), 
has the incidental right to make commercial 
paper, except the Bank of England, which 
was incorpr -ited for the very purpose, and 
trading coii^orations strictly, such as the 
East India Company. We state the forego- 
ing propositions after a careful examination 
of the English books. Accordingly it is laid 
down by Mr. Justice Byles, in his work on 
Bills, that, "without special authority, ex- 



pressed or implied, a corporation has no 
power to make, endorse, or accept bills or 
notes." Byles, Bills (8th Eng. Ed.) 62. Thus, 
a waterworks company (Broughton v. Man- 
chester & S. Water-Works, 3 Barn. & Aid. 
1), a gas joint stock company (Bramah v. 
Roberts, 3 Bing. N. C. 963), or even trading 
companies, unless such a power is essential 
to the purposes for which they are formed 
(Bateman v. Mid-Wales By. Co., supra), have 
no general or implied authority to make com- 
mei'cial paper. In Bateman's Case (just cit- 
ed), the question for the first time arose in 
England, as late as 1866, as to the right of a 
railway company, with an authorized cap- 
ital of £170,000, to make or accept bills of 
exchange, and it was unanimously decided, 
by judges of great eminence (Brie, O. J., 
Byles, Keating, and Montague Smith, JJ.), 
that the company had no such power. The 
acceptance was under seal, and it is a mis- 
take to suppose that the decision! rested on 
the technical ground that a corporation can 
only contract under seal. It was placed up- 
on the broad ground that there was no act 
of parliament, general or special, which con- 
ferred the power. It was admitted by all 
the judges that the railway company might 
incur debts in the construction or opei'ation 
of the road; "but it is one thing," says 
Keating, J., "to say that they shall be lia- 
ble to be sued for goods sold and delivered 
or for work done, and an entirely different 
thing to say that they may accept bills in 
payment." And to the same effect was the 
opinion of the other judges. 

The principle of this case was approved in 
the Peruvian Ry. Co. v. Thames & M. Ma- 
rine' Ins. Co., 2 Ch. App. 617, when a general 
incidental power to issue bills of exchange 
and negotiable instruments under the com- 
panies act of 1862 was denied, and the pow- 
er held to depend upon the proper constinjc- 
tion of the memorandum and articles of 
association. The companies organized under 
that act may communicate this power to 
their du-ectors, but it must be given express- 
ly or by fair intendment in the memorandum 
and articles of association of the company, 
or it will not exist 

We are aware that the American courts, as 
to private corporations organized for pe- 
cuniary profit, have very generally held a 
different docti'ine, and afHrmed their im- 
plied or incidental power to make commer- 
cial paper. Dill. Mun. Corp. §§ 81, 82, 407, 
and cases cited. But the powers of private 
corporations in this regard are not here ma- 
terial. 

The American judgments which have af- 
fii'med the like power in municipal corpora- 
tions have done so upon this com:se of rea- 
soning: The corporation, they argue, has 
power to conti'act a debt, and it is assumed 
to be incident to that power to give a note 
or bill or bond in payment of it. Thus, in 
Kelley v. JMayor, etc., of Brooklyn, 4 Hill, 
263, Co wen, J., makes the basis of the judg- 
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ment the erroneous proposition that, inde- 
pendent of any statute provision, all corpora- 
tions, private and municipal, may issue ne- 
gotiable paper for a debt contracted in tlie 
course of its business; and other com-ts have, 
■without examination, adopted this mistaken 
view of the law. City of Galena v. Corinth, 
48 111. 423; Clarke v. School-Dist, 3 B. I. 
199; Sheffield Tp. v. Andress, 56 Ind. 157; 
Tucker v. Raleigh, 75 N. C. 2G7; Ketchum v. 
Buffalo, 14 N. Y. 356; Douglass v. Virginia 
City, 5 Nev. 147; Sturtevants v. Alton [Case 
No. 13,580], 

It sufficiently appears from the foregoing 
that it is a mistake to affirm that the power 
to issue negotiable paper necessarily or legal- 
ly results from the corporate power to create 
debts. 

In England, as shown by Bateman's Case, 
supra, it is held that, inasmuch as the cor- 
poration has no power to accept bills, it can- 
not be made liable on its acceptance, though 
the bill was drawn for a valid and binding 
debt. 

On this point Erie, C. J., says: *'The bill of 
exchange is a cause of action— a contract by 
itself— which binds the acceptor in the hands 
of an endorsee for value; and I conceive it 
would be altogether contrary to the prin- 
ciples of the law w'hich regulates such in- 
struments that they should be valid or not 
according as the consideration between the 
original parties was good or bad, or whether, 
in the case of a corporation, the considera- 
tion in respect of which the acceptance is 
given is sufficiently connected with the pur- 
pose for which the acceptors are incorporat- 
ed. It would be inconvenient to the last 
degi-ee if such an inquiry could be gone into. 
Some bills might be given for a considera- 
tion which was valid, as for work done for 
the company and others as a security for 
money obtained on loans beyond their bor- 
rowing powers. It would be a pernicious 
thing to hold that, in respect of the former, 
the corporation might be sued by an en- 
doi'see, but in respect of the latter not" 

"Whether we consider the question in the 
light of the nature and objects of the or- 
dinary grants of municipal power, or in the 
light of the purposes which led to the inven- 
tion and which sustain the use of negotiable 
paper with the qualities attributed to it by 
the law-merchant, Ave are alike led to the 
conclusion that the mere power to create a 
municipal liability for ordinary municipal 
purposes does not carry witlx it as an inci- 
dent the authority to raise loans by the issue 
and sale of commercial obligations. The 
implied pow^er to issue vouchers or evidences 
of indebtedness for authorized and valid mu- 
nicipal debts undoubtedly exists, and it may 
be true that such vouchers or evidences of 
indebtedness, though put in the form of 
negotiable paper, are not, for that reason, 
void, but if not void it is clear that they 
derive no additional force from that circum- 
stance. 



The only safe, as well as sound, doctrine 
is that there is no power in a municipal cor- 
poration, as incidental to the execution of its 
ordinai'y duties, to invest its vouchers, or 
jiotes, or bonds, with the character of com- 
mercial paper. By statute or usage they 
may be transferable, but the transferee al- 
ways takes instruments thus issued, what- 
ever their form, cum onere. We are not 
now referring to municipal bonds, negotiable 
in form, issued by express legislative authori- 
ty; these possess, according to the settled law 
of this country, all of the incidents of com- 
mercial paper. 

We have looked closely into the American 
cases against municipal and public corpoi-a- 
tions which hold that it is incidental to the 
power to create a debt to give a note or bond 
in payment of it, but we have found no judg- 
ment which holds that the note or bond thus 
issued partakes of that quality of commer- 
cial paper which protects an innocent holder 
for value from defences or equities to which 
it would be subject in the hands of the 
payee. What we wish distinctly to hold is 
that this supreme and dangerous attribute 
of commercial paper cannot be imparted to 
the issues of municipal corporations, what- ■ 
ever their form, unless the power to do so is 
plainly conferred, either expressly or by im- 
plication, by the legislature, and that no 
such implication exists in reject to debts 
or liabilities arising from the discharge of 
ordinary municipal duties. 

The argument against a general implied 
power in municipalities to issue commercial 
paper with all of the incidents of negotiabili- 
ty, may be briefly summarized as follows: 

For hundreds of years the original of our 
municipal corporations have existed in Eng- 
land without it ever being contended or held 
that they could, without express authority 
from parliament, issue such paper. On the 
contrary, it is there alike conceded and de- 
cided that such authority is necessary as the 
basis of the power. And such has been the 
view always practised upon in this country 
from the earliest period until a very recent 
date. The soundness of this view is strength- 
ened by the almost invariable practice of 
the legislature to confer, when it is deemed 
expedient, upon municipal and public cor- 
porations, in express terms, the power to 
borrow money and issue" bonds or negotia- 
ble securities therefor. 

It is a non sequitur, as applied to munic- 
ipal and public corporations, to affirm that 
this power to create debts implies the power 
to give a negotiable bill, bond, or note there- 
for, which shall be invested with all the inci- 
dents of negotiability. Such an implied 
power is denied in England even as to pri- 
vate corporations organized for pecuniary 
profit (other than banking or trading cor- 
porations), and this, demonstrates that the 
alleged implication of such a power in mu- 
nicipal corporations is neither logically nor 
legally sound. But if it be conceded that. 
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as respects private corporations, the Ameri- 
can doctrine is otherwise, and that it is 
rightly so, still it does not follow that the 
same rule does apply, or ought to apply, to 
municipal coi-p orations. They are not cre- 
ated for trading, commercial, or business 
purposes. Private corporations are more 
vigilant of their interests than it is possible 
for municipal corporations to be. The latter 
are in their nature governmental agencies, 
having in general but one resource with 
which to meet their liabilities, and that is lij 
taxation, and it Is upon this resource that 
creditors must be taken to rely. The frauds 
such a doctrine will enable unscrupulous 
officers successfully to practice, ought to 
weigh with decisive force against its un- 
necessary judicial entertainment 

It is a power without assignable limits, 
intrinsically dangerous, and one which will 
not fail to prove baneful in the last degree. 
Courts, when called upon to establish a new 
doctrine, ought to consider not only its na- 
ture, but its consequences, and cannot prop- 
erly disregard the lessons of experience. A 
judge may well tremble when he contem- 
plates in the light of recent experience the 
disasters which such a doctrine will bring 
upon our municipalities when it shall be- 
come generally known that such a tremen- 
dous power to Sehuylerize them is lodged 
in the hands X)f their temporary officers. 

Sound policy and sound legal principles 
are generally coincident, and so it is here. 
If the power to issue negotiable paper is 
needful or expedient for our municipalities, 
let it be given by the legislature that can 
prescribe the limits, pui-poses, and conditions 
of its exercise, and provide for the payment 
of the liabilities which are thus authorized. 

And, finally, the argument against the ex- 
istence of a general implied power in mu- 
nicipalities to issue commercial paper be- 
comes, as it seems to us, absolutely con- 
clusive in view of the rule, wisely settled, 
that corporate powers, especially powers 
whose exercise looks to the creation of pub- 
lie burdens, are to be strictly construed, 
and that however convenient at times such 
a power might be, it is one which is not 
necessary (as shown by universal experience 
and practice in England, and generally in 
this country) to enable the coi-poration to 
exercise its ordinary functions, or to carry 
into effect the purposes for which it was 
created. It is, therefore, a power which 
does not exist. 

Our justification for this extended discus- 
sion is found in the fact that the doctrine 
here combated is struggling for admission 
into our jurisprudence. It is one which, as 
we conceive, is founded in a radical miscon- 
ception of sound legal principles, and one, 
moreover, whose consequences, if it shall be 
incorporated into our general law, cannot be 
contemplated without anxiety. 

It follows that, since the defendant city had 
no power to borrow money, in the manner 



attempted, to erect the wharf or to improve 
the streets, the bonds issued therefor are- 
not legally binding upon it, and there can 
be no recovery upon them. Bateman v. Mid- 
Wales Ry. Co., supra; Thomas v. Port Hu- 
ron, 27 Mich. 320; Hackettstown v. Swack- 
hamer, 37 N. J. Law, 191; Regina v. Lich- 
field, 4 Adol. & E. (N. S.) 891, 906; Mayor, 
etc., V. Ray, 19 Wall. [86 U. S.] 468, 480, 
per Bradley, J. 

It will not validate these bonds, so as ta 
make them the basis of a recovery, even if 
it be shown that the money borrowed was 
in each instance used for the purpose for 
which recited in the bonds to have been 
borrowed. But the plaintifE may amend and 
add in respect of these bonds counts in the 
natux-e of counts for money had and re- 
ceived. Adhering to the decision of this 
court (Treat, J.) in Wood v. City of Loui- 
siana [Case No. 17,948], at the last term, the 
present holder of the bonds will then be 
treated as the assignee of the original holder 
or payee in respect of the money actually 
lent to the city; and if, after the city obtained 
it, the same was in fact expended for the erec- 
tion and repair of wharves, or the improve- 
ment of streets, or, possibly, if expended for 
other authorized municipal pui*poses under 
the authority of the city council, the amount 
advanced, with lawful interest, less pay- 
ments received on account thereof, may be 
recovered. Dill. Mun. Corp. § 730; Paul v. 
Kenosha, 22 Wis. 260; Shirk v. Pulaski Co. 
[Case No. 12,794]; Oneida Bank v. Ontario 
Bank, 21 N. Y. 490; Mayor, etc., v. Ray, 19 
Wall. [86 U. S.] 468, 484, per Hunt, J. 

The case might be different, even in this 
aspect of it, if the conti'act was one ex- 
pressly prohibited by statute; but this is a 
question not unattended with difficulties 
which it is not necessary to consider. 

II. The other class of bonds, known as 
"Road Improvement Bonds," were issued in 
a;enewal of bonds issued by the city in pay- 
ment for stock subscribed to certain com- 
panies organized to build gravel roads from 
the defendant city to points in ilissouri. 
Subscriptions to the stock of such compa- 
nies were expressly authorized by the act of 
the legislature of February 24, 1857 (Acts 
1857, p. 302), quoted at large in the state- 
ment of the ease. 

Under the true construction of this act, 
in view of the general legislation of the state 
of Missouri at this period on the subject of 
municipal aid to railway and other compa- 
nies; the almost universal practice under 
such legislation to issue bonds for debts of 
this kind; the practical construction put 
upon this act by the city; the special nature 
of the authority given; the limited amount 
of tax authorized by the charter to be laid 
for the ordinary uses of the municipality, and 
the decisions of the supreme court of the 
United States as to the scope of the power to 
Issue bonds to pay for stock subscriptions 
in railways, and . the general tenor of the 
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Judgments of the supreme court of the Unit- 
ed States on the subject (Lynde v. "Winne- 
bago Co., 16 "WaU. [83 V. S.] 6, 12; Police 
Jury V. Britton, 15 Wall. [82 U. S.] 572; 
Dill. aiun. Corp. §§ 106, 107, 407, and notes), 
and that the inference of the power to issue 
bonds is in no Tvay inconsistent with the pro- 
visions of the act— my judgment is (Treat, 
X, dissenting on this point), that the city was 
"authorized to issue bonds in payment for 
the stoclc subscribed in those companies; 
that it would be liable to a general judgment 
on such bonds, and that on those bonds fall- 
ing due they might be renewed by other 
bonds. 

The demurrer to counts 1 to 10 of the 
petition is sustained; to counts 12 to 17, 
overruled, with leave to amend, if the plain- 
tiff is so advised. 

Judgment accordingly. 

TREAT, District Judge (dissenting). I dis- 
sent as to the last class of bonds named, 
but fully concur as to the other bonds. True, 
the dicta of the supreme court justify tiie 
conclusion in that respect reached in the 
opinion just delivered; yet a rigid analysis 
might possibly show distinguishing features. 
If the power conferred on a municipal cor- 
poration to do certain work, or make speci- 
fied improvements, is not accompanied with 
the power to borrow money or issue bonds — 
especially where a limit on the power to tax 
for such purposes is mada— it seems unten- 
able, as a legal proposition, that such a cor- 
poration may proceed beyond the limits of 
taxation permitted, not only to incur a 
debt therefor, but to borrow money and 
issue negotiable securities, cutting off all 
the equities between the original parties. 
The various legislative enactments whereby 
municipal corporations are created grant dif- 
ferent powers. Some are framed on a non- 
debt-creating policy, so that those who in- 
sist upon immediate expenditure shall pay 
for the same at once, and not create obliga- 
tions for another generation or subsequent 
voters or property-holders to pay. Other 
charters are framed so as to allow borrow- 
ing, looking to prospective benefits from 
present improvements, and, therefore, per- 
mitting the payment therefor to be post- 
poned. Restrictions on taxation would be 
useless if unlimited borrowing were per- 
mitted. It is for the legislative power to 
determine when borrowing is permissible, 
and for what purposes, and to what extent, 
and in what form evidences of indebtedness 
may be issued. The rulings of the supreme 
court of the United States concerning munic- 
ipal bonds, whereby the equities of the 
original transaction are not open to inquiry 
when the bonds are held bona fide and for 
value by others than the original holder, 
make it the more important to look closely 
Into the powers under which such bonds are 
issued. 

I can detect no controlling reason for the 



distinction between bonds issued for im. 
provements made directiy by the city and 
bonds issued in payment of subscriptions to 
the stock of a company empowered to make 
road or other improvements, unless the 
broad doctrine is to prevail that the power 
to subscribe for such stock is to be held to 
carry with it the power to issue bonds in 
payment thereof, while the power to make 
improvements directly does not imply the 
power to issue bonds to pay therefor. 

If there were in the city charter, or in 
the charter of the railroad corporation, any 
authority for the city to borrow or issue 
bonds in payment of a subscription to shares 
of stock, then another proposition would be 
presented. In the absence of any authority 
beyond that to subscribe for such shares, 
it seems to me that the equities of the original 
transaction cannot be cut off by issue of 
negotiable securities for the payment there- 
of. The argument ab inconvenienti, always 
a dangerous one, cannot help out the ab- 
sence of authority to borrow and issue ne- 
gotiable securities. The holders of bonds 
under such a state of legislative enactments 
must rely for recovery on the doctrines an- 
nounced in the opinion delivered in the case 
of Wood V. City of Louisiana [supra]. 

Hence my view is that the last class of 
bonds stand in the same position as the 
other bonds sued on, and the rulings with 
respect thereto should be the same, viz.: 
That, the equities are fully open for con- 
sideration with respect to all of said bonds, 
so that the money really advanced for legit- 
imate purposes may be recovered as in as- 
sumpsit, and not formally on the bonds, 
which were issued without authority. 

[For a subsequent hearing, see 1 Fed. 353.] 
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GAUTHIER V. BELL. 

[23 Int. Rev. Rec. 210; 2 Cin. Law Bui. 153.] 

Circuit Court, B. D. Michigan, 1877. 

Customs Ddties — "Fish, Fresh for Immediate 
Consumption"— Fish Frozen in Canada. 

1. Fresh fish imported frozen together in 
barrels or large cakes are not "fish, fresh for 
immediate consumption," within the meaning 
of Rev. St. § 2505, and therefore not exempt 
from duty. 

2. Though originally caught in American wa- 
ters and frozen in Canada they are still sub- 
ject to duty, unless upon importation proof of 
identity be made under the treasury regula- 
tions. 

This was an action [by Charles W. Gau- 
thier] against [Digby V. Bell] the collector of 
the port of Detroit, to recover duties alleged 
to- have been illegally exacted upon certain 
imported fish. Plaintiff was in the habit of 
purchasing fish caught in the Detroit river 
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and Lake Erie, and of freezing them in bar- 
rels or lai'ge cakes and exporting them to De- 
troit, -where they were put upon the mai'ket 
or shipped In this fi'ozen condition to distant 
cities and sold as fresh fish. Plaintiff claim- 
ed them to be free of duty under Eev. St. 
§ 2505; which exempts from duty "fish, iresh^ 
for immediate consumption." Defendant upon 
the other hand claimed them subject to a 
duty of 50 cents per 100 pounds under section 
2504, Sched. F. 

F. H. Canfield, for plaintiff. 

S. M. Cutcheon, Dist Atty., for defendant. 

BROWN, District Judge. Although the fish 
in question are frozen in barrels or in large 
pans in a solid mass or cake, I think they are 
still to be considered as fresh fish. This 
term is obviously used in conti-adistinction 
to fish which are cured, salted, smoked, dried, 
pickled, or otherwise rendered capable of 
V preservation for an indefinite length of time. 
The testimony shows clearly that frozen fish 
retain their flavor so long as the temperature 
is preserved below the freezing point, and 
that they are sold in the market and known 
to the trade as fresh fish. 

The only difliculty in this case arises from 
the use of the words "for immediate con- 
sumption." While I am strongly inclined to 
the opinion that fish imported in their natural 
state, whether to be sold upon the market at 
the place of impoi-tation or to be shipped to 
distant towns, would still be for immediate 
consumption, I think the fact of their being 
frozen in cakes prior to their importation 
evinces a manifest intention that they shall 
not be immediately consumed. While these 
importations were sometimes broken up and 
placed at once upon the market at Detroit, 
they were more frequently shipped to Cmcm- 
nati and Philadelphia in common cars, and 
there put upon the market and sold. It was 
shown that fish so frozen could be kept for 
months, and even years, with no material 
loss of flavor or perceptible decay, and that, 
in the winter, it was no uncommon thing for 
them to be kept for two or three months, the 
length of time, of comrse, depending upon the 
state of the weather. Under these circum- 
stances, I thinlc they cannot be classified as 
fresh fish for immediate consumption. 

A portion of these fish were originally 
caught in American waters, carried to Cana- 
da for the purpose of being frozen, and a 
bond given to the Canadian customs for their 
re-exportation to the United States. It was 
claimed that even under Schedule F, § 2504, 
these were exempt, as this schedule applies 
only to "foreign caught" fish I think the fish 
in question fall within the provision of sec- 
tion 2505, p. 486, viz.: "Articles of gtowth, 
produce and manufacture of the United 
States, when retm-ned in the same condition 
as when exported, but proof of identity of 
such ai'ticles shall be made under regulations 



prescribed by the secretary of the treasm-y." 
These regulations are contained in the print- 
ed copy of the general regulations, art. 373- 
377, and it was admitted they had not been 
complied with. This was an indispensable 
prerequisite to their admission free of duty. 
It was not the intention of congress by the 
use of the words "foreign caught," to place 
domestic fish in a category distinct from that 
of other articles of home production, or to dis- 
pense with the proof of identity required in all 
other cases and so necessary to prevent fraud. 
There must be a judgment for defendant 
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GAUTIE11 et al. v. ARTHUR. 

[13 Blatchf. 432; i 22 Int. Rev. Rec. 25G.] 

Circuit Court, S. D. New York. June 22, 
1876.2 

Customs Duties — Discrimjnatixg Duties op Act 
OF JUXE 30, 1864— Kepealixg Act of 1S73, 

By section 18 of the act of June 30, 18G4 
(13 Stat. 216), all goods, wares and merchan- 
dise of the growth or produce of countries east 
of the Cape of Good Hope, (except raw cot- 
ton,) when imported from places west of the 
Cape of Good Hope, were subjected to a dis- 
criminating "duty of ten per centum ad valo- 
rem, in addition to the duties imposed on any 
such articles when imported directly from the 
place or places of their growth or production." 
By section 5 of the act of June 6, 1872 (17 
Stat. 233), certain articles were declared to be 
"exempt from duty." The act of 1872 did 
uot have the effect to repeal the act of 1864, so 
as to exempt from such discriminating duty ar- 
ticles falling within the description in the act 
of 1864, although they were articles made ex- 
empt from duty by the act of 1872. 

[This was an action at law by James Gau- 
tler and another against Chester A. Arthur 
to recover a sum of money illegally exacted 
by him as collector of the port of New York.] 

Abram Wakeman, for plaintiffs. George 
Bliss, Dist Atty., for defendant. 

WALLACE, District Judge. The plaintiffs 
imported plumbago and eitronella, the prod- 
uce of a country east of the Cape of Good 
Hope, in a French vessel, from the British 
possessions west of the Cape of Good Hope. 
By section 18 of the act of June 30th, 1864 (13 
Stat 216), these products, thus imported, were 
subject to a discriminating "duty of ten per 
centum ad valorem, in addition to tlie duties 
imposed on any such articles when imported 
directly from the place or places of their 
growth or production." By section 5 of the 
act of June 6, 1872 (17 Stat. 233), certain enu- 
merated articles, among which are plumbago 
and eitronella, were declared to be "exempt 
from duty." The plaintiffs' importation hav- 
ing been made after the last act took effect, 
and the defendant, as collector of the port 
of New York, having exacted the discriminat- 
ing duty of ten per centum, the plaintiffs 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Reversed in 104 U. S. 345.] 
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'bring this action to recover tiie sum tlius ex- 
acted. 

The case presents the question, whether the 
act of 1S72 repeals by implication, as to ai*- 
tieles placed on the free list, the act of 1S64. 
A repeal by implication is not favored, and 
the earlier act I'emains in force unless the la- 
ter is manifestly repugnant to .and inconsist- 
ent with it Both acts must stand if both 
can be given effect as to the particular appli- 
■catiou involved. This may be done by ex- 
empting the articles placed on tlie free list, 
except when imported under the special ch:- 
cumstances which subject all importations to 
a discriminating duty. 

Viewing the question as though the eai'lier 
and later acts had been passed at the same 
time, and made separate sections of a com- 
prehensive tariff code, would there be any 
reasonable doubt that articles not otherwise 
dutiable would be subject to the discriminat- 
ing duty? It would seem evident that it was 
tlae legislative intent to lay a duly on all 
products of the growth of coimtries east of 
the Cape of Good Hope, without regard to 
the consideration whether or not such prod- 
ucts were otherwise dutiable, because, it is 
imposed on such as are otherwise subject to 
a, very low duty, as well as upon those sub- 
ject to the highest duty. The discrimination ' 
regards solely the commerce which is the 
subject of the provision. Acts imposing ois- 
criminating duties are retaliatory measm-es, 
designed to countervail the unfriendly or il- 
liberal policy of foreign powers towards our 
own commerce, and to coerce the removal 
of obnoxious restrictions .which have been 
placed upon it, and to this end the interests 
of our own. consumers are subordinated or 
ignored. 

Upon the argument, it was urged that the 
discriminating duty is imposed only on arti- 
•cles otherwise dutiable, and does .not apply 
where no otlier duty is imposed, and that the 
language used is so clear as to leave no room 
for deductions based upon general principles 
■of construction, or predicated upon the gen- 
eral theory of such statutes. If the duty 
were one "in addition to the duties now im- 
3)osed by law," there would be room for fair 
argument that it was intended to be appli- 
cable only to articles otherwise dutiable. 
But, such is not the language. The duty 
imposed is in addition to the duties imposed 
<ipon the products "when imported directly 
from the place or places of their growth or 
production." There are no duties imposed 
specifically on any products "when imported 
directly from the place of their growth or 
■production;" and, if the argument is sound, 
it would result that no products are subject 
to the discriminating duty. There is noth- 
ing, therefore, in the language used, to indi- 
cate that any distinction between products 
dutiable and not dutiable was present in the 
minds of the law makers, when they imposed 
the discriminating duty. Judgment is or- 
■dered for the defendant 
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•INOTB. On writ of error sued out by the 
plaintiffs, this judgment was reversed by the 
supreme court, Mr. .lustice Field delivering the 
opinion. It was held that the general repeal- 
ing clause of the act of 1872 declares that all 
acts and parts of acts inconsistent with its 
provisions are repealed, and excepts from its 
operation certain other specified acts and sec- 
tions, among which the discriminating section 
of the act of 1864 is not mentioned. From the 
general language of the repealing clause, and 
the enumeration of the provisions of the acts 
excepted from it, it was concluded that it was 
the intention of congress to put an end, so far 
as the free list in the fifth section of the act 
of 1S72 is concerned, to the operation of the 
discriminating act of 1864. 104 U. S. 345.] 
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In re GAY. 

[1 Hask. IpS; 2 N. B. R. 358 (Quarto, 114); 

1 Am. Law T. Rep. Banlir. 73; 2 Am. 

Law T. Rep. Bankr. 52.] i ' 

District Court, D. Maine! Jan., 1868. 

Bankruptot— Discharge— Preferesces — Insol- 
vency — Books of Account. 

^ 1. To bar a discharge in bankruptcy for hav- 
ing given a preference to a creditor, the bank- 
rupt, when he gave the preference must have 
either contemplated bankruptcy or insolvency, 
or in fact have been insolvent and knew it, 
or had good grounds for believing it, and have 
acted on such belief. 
[Quoted in Re Doyle, Case No. 4,051. Cited 
in Re Warner, Id. 17,177.] 

2. To bar a discharge, the bankrupt must 
have designedly and intentionally given a pref- 
erence, but the creditor receiving it need not 
have known that his debtor was insolvent. 

[Approved in Re Louis, Cnse No. 8,527. 
Cited in Martin v. Toof, Id. 9,167: Re 
Hannahs, Id. 6,032.] . o». J.^e 

3. A trader is insolvent when he cannot pay 
his debts in the ordinary course as traders 
usually do. 

[Cited in Graham v. Stark, Case No. 5,676: 

. S^^-?^oX- 9i^^^ ^^' <5'05S; Re Bininger, 

Id. 1,420; Hurley v. Smith, Id. 6,920; Re 

Doyle, Id. 4,050; Grover & Baker Sewing 

Mach. Co. V. Clinton, Id. 5,845.] 

4. Proper books of account for a tradesman 
are such as disclose the real condition of hig 
affairs, and need not be in any particular form. 

[Cited in Re Bellis, Case No. 1,275; Re 
Bmckway, Id. 1,917; Re Archenbrown, Id. 
505.] ' 

5. The want of such books will prevent a 
discharge in bankruptcy. 

[Cited in Re Howard, 59 Vt 595, 10 Atl. 

In bankruptcy. Petition by a bankrupt 
[Benjamin C. Gay] for his discharge. Credit- 



1 [Reported by Thomas Hawes Haskell. Esq.. 
and here reprinted by permission. 2 Am. Law 
J.- Ken. Bankr. 52, contains only a partial re- 
rort.] 
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ors objected upon the ground that the bank- 
rupt had given a fraudulent preference, and 
had not kept proper books of account, 

Manasseh Smith, Thomas B. Reed, Josiah 
H. Drummond, and Woodbury Davis, for 
petitioner. 

Almon A. Strout and George F. Shepley, 
for objecting creditors. 

FOX, District Judge. [The banki-upt hav- 
ing presented his petition for a discharge, 
seven of his creditors, merchants in this city, 
having duly proven their claims, appeared on 
the return day of the petition, and have filed 
specifications of their objections to bis dis- 
charge, being sixteen in number. At the 
bearing, several of these specifications -were 
adjudged defective, not sufiieiently exact and 
precise to require the banlorupt to make de- 
fence thereto, and upon others, an opinion 
was also intimated, that they were not sus- 
tained by the testimony. There were others, 
however, which were fully argued at the 
bar, and they have since received the care- 
ful attention of the court— the examination of 
the bankrupt and depositions, together with 
all the other evidence in the case, having 
been diligently examined by me.]2 It appears 
from all the evidence that the bankrupt be- 
gan trading in Casco, in the county of Cum- 
berland, in June 1S66, with a small stock, not 
exceeding ?S00 in value; that at that time he 
was in fact insolvent, having some years pre- 
viously been engaged in business. His prop- 
erty at this time, besides bis stock in trade, 
consisted of fifty-five acres of land called the 
"Merritt Gay Place," for which he was then 
considerably in debt, and bis homestead of the 
value of $1,000 or $1,200, of which §500 in 
value he had in 1865 exempted from liability 
for his debts by availing himself of the pro- 
visions of the laws of Maine exonerating a 
man's homestead from his debts subsequently 
contracted; and he bad also some lands in 
Kansas, for which less than §100 was realized 
by his assignee. From my examination of 
aU his property, I am well satisfied that in 
June, 1S6G, he was owing $1,000 at least more 
than he could have been made to pay, allow- 
ing him tlie benefit of the exemption of his 
homestead. He admits in his examination 
that he \i'as then insolvent, but denies that 
he was aware of his situation. A large part 
of his indebtment was to the town of Casco 
for moneys received by him as its collector of 
taxes for the years 1865 and 1866, more than 
§1,200 being then due from him on this ac- 
count. The bankrupt continued on in busi- 
ness until Sept loth, 1867, when his goods 
were attached by some of his creditors. His 
stock was afterwards sold by the assignee in 
banliruptcy, and about §1,100 were realized 
from it His liabilities to the town of Casco 
continued to increase, instead of diminishing, 
after he commenced business in June, 1866, 



2 [From 2 N. B. R. 358 (Quarto, 114).] 



so that, in the spring of 1867 he was in- 
debted to the town of Casco on this accoimt 
over §2,100. At first he appears to have pur- 
chased goods quite sparingly, but at the time 
of his failure he was indebted to his Port- 
land creditors for over §6,300. He owed one 
Nutting §1,000 for borrowed money, as he 
says, which was secured by a mortgage of 
his stock, made Aug. 30, 1867; and it ap- 
pears from his schedule annexed to his peti- 
tion in bankruptcy, that he owed other part- 
ies about fourteen hundred dollars. 

The property he then possessed, accord- 
ing to his schedule, consisted of his home- 
stead, valued by him at §1,000, and which 
was subject to mortgages for §637, and to 
an exemption to the extent of §500, the lot in 
Kansas, valued by him at §200, and for which 
less than §100 was realized, and certain 
standing timber to be taken off from a part 
of the "Merritt Gay Farm" before May, 1868. 
the interest in which he valued at §75. He 
had also his accounts and notes, nominally 
amounting to §2,000, and his stock, valued 
by him at not exceedhig §1,700, and which 
was sold for about §1,100, and a small 
amount of furniture, stock, and farming tools, 
not subject to be taken for his debts. Most 
of this large amount of debts for his stock 
in trade was contracted by him subsequently 
to the first of April, 1867, but the larger part 
in July, August and September. 

He states in his examination, "That on th& 
fourth of September, 1867, he had no property 
in this state not exempt from attachment or 
not inciunbered nearly to its full value, ex- 
cept §75 worth of standing timber and hi& 
book accounts." His debts, not secured, then 
exceeded §7,500; and all the property sub- 
ject to his conti-ol to apply to their discharge- 
was the book accounts, nominally amounting 
to §2,000, but in reality not available for 
much more than half that sum. He swears 
that he did not discover the condition of his 
afl:airs until Sept 14th or 15th, 1867. 

On the 30th of August he mortgaged to> 
George Nutting his stock in trade to secure- 
the payment of his note given to Nutting on 
that day, the consideration of the note, as 
he said, being §400 lent to him by Nutting: 
July Sth; 1867, §400 more lent to him on Aug. 
3d, and §195 lent at date of the mortgage^ 
the balance, §5, being allowed for interest 
on the several loans. 

On the 4th or 5th of September, the bank- 
rupt paid to "Wilkinson Edes §541 in dis- 
charge of a note signed by the baukrupt 
and Andrew R. Gay, his brother, as princi- 
pals, and Lewis Gay, his father, as surety. 
The note was originally given to Men-itt Gay 
as part consideration for the purchase of the 
Gay farm, and was to be paid by the bank- 
rupt; a portion of the amount thus paid to- 
Edes was borrowed Sept 4th of one Bphra- 
im Brown by the banki-upt, viz: §415, which 
was secured by a mortgage of his home- 
stead to Brown. 

On the 6th of Sept. the bankrupt paid one- 
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Charles Jordan the amount of his note given 
in 'G2 or '63 for §225 and interest, his pay- 
ment being made by goods from the store. 

These three transactions are charged as 
fraudulent preferences given by the bank- 
rupt, he then being insolvent, or in contempla- 
tion of insolvency or banltruptcy, and are 
presented in various ways as grounds of 
opposition to his discharge. 

The 29th section of the bankrupt act [of 
1S67 (14 Stat 517)] declares that no dis- 
charge shall be granted if the bankrupt has 
giv.en any fraudulent preference conti-ary to 
the provisions of that act, "or if he has in 
contemplation of becoming bankrupt, made 
any pledge, payment, transfer, assignment, 
or conveyance of any part of his property, 
directly or indirectly, absolutely or condition- 
ally for the purpose of preferring any cred- 
itor or person having a claim against him, 
or who is or may be under any liability 
for him." 

By the 35th section, it is enacted "that if 
any person being insolvent, or in contempla- 
tion of insolvency, within four months before 
the filing of the petition by or against him, 
with a view to give preference to any cred- 
itor or person having a claim against him, 
or who is under any liability. for him, pro- 
cures any part of his property to be attached, 
etc., or makes any payment, pledge, assign- 
ment, transfer or conveyance of any part 
of his property, either directly or indirectly, 
absolutely or conditionally, the pei-son re- 
ceiving such payment, pledge, «S:c., having 
reasonable cause to believe such person is 
Insolvent, and that" the same "is made in 
fraud of the provisions of this act, the same 
shall be void." - 

Taking these two provisions in connection, 
I hold that in order' to deprive a party of 
his discharge, the transfer or conveyance 
constituting liie preference must be made 
by him in contemplation of bankruptcy or 
insolvency, or when he is in fact insolvent; 
and in the latter case the court must not 
only be satisfied that he was insolvent, 
but further, that he either had actual knowl- 
edge of his insolvency, or had good grounds 
for fearing and believing that he was insol- 
vent, and acted "on such belief in making the 
preference. In short, he must have design- 
edly and intentionally given a preference, 
meaning to secure or pay that pai'ticular 
creditor, when he was not able to pay aU 
his debts in the usual and ordinary course 
of business at the time, fearing and believ- 
ing such to be the condition of his affairs. 
If such is his situation, and he so acts, mean- 
ing to secm'e a favored creditor, whether his 
other creditors shall get their pay. or not, I 
am of opinion that he is not entitled to his 
discharge; he has a fraudulent purpose and 
design to violate the law by giving one of 
his creditors security, when he believes he 
cannot do the same by all the others, or dis- 
charge his liabilities to them as they accrue. 
This Is directly in opposition to one great I 



and leading purpose of the law, which is to 
distribute the property of an insolvent man 
among all his creditors equally and without 
preference, and it is this fraudulent intent 
of preference, if carried out by the bankrupt, 
which the law punishes by depriving him of 
his dischai'ge. I do not think it is necessary 
that the creditor, receiving payment or se- 
cm-ity, should know of the Insolvency, in 
order to defeat the discharge by the prefer- 
ence given to him; but such knowledge is 
necessary, to enable the assignee to avoid 
the payment or secm-ity. On the part of the 
creditor there must be a guilty participa- 
tion in taking the transfer, which the law de- 
clares shall consist in the knowledge of the 
insolvency, and that the preference was 
given in fraud of the act; unless this is 
shown, he ca:i retain what lie may have re- 
ceived. But whether the creditor is or is 
not aware of the fraudulent purpose and de- 
sign of the bankrupt, this fact can in no- 
way affect the condition of the bankrupt 
himself; he must be held responsible for his 
own actions, and abide the consequences 
of his own fraudulent purposes and designs, 
and should not be permitted to derive any 
benefit from the fact, that in accomplishing 
his fraudulent purpose, he was shrewd 
enough to conceal from the other party his- 
insolvent condition. He should present him- 
self with a clear conscience, and the court 
should be satisfied that he has been entirely 
innocent of cai*rying into execution any in- 
tent to violate an act, from which he claims 
so grei^t a benefit as a discharge from all 
his debts. If he has given a preference in 
fraud of the act to one of his creditors, who 
is so ignorant of his circumstances that the 
law permits him to retain the profits of the- 
pi'eference, it is certainly as great a fraud 
on the part of the bankrupt, as if the prefer- 
ence had been given to one well knowing 
his condition and design. The other cred- 
itors suffer more in the former case than in 
the latter, because, in the former, the pref- 
erence is valid, whilst In the latter it can be- 
impeached and set aside. To that extent 
the bankrupt has succeeded in violating the 
object and purpose of the law; having thus 
placed his property beyond its reach, it 
would be most extraordinary for him to be 
permitted to enjoy the benefit of the act, 
when he had thus defeated its provisions, 
and obtained a discharge because he had con- 
cealed from his grantee the knowledge of his 
situation. If under such circumstances he 
was entitled to his discharge, a bankrupt 
with ordinary shrewdness might secure or- 
pay all the creditors that he desured to, and 
leave nothing of his estate to be applied in. 
banliruptcy to the payment of his general 
creditors. I cannot accede to such a con- 
struction of the law; and although it is ap- 
parently adopted by some of the text writ- 
ers in their commentaries on the bankrupt 
act I do not find it sustained by any decision- 
of any one of the district courts of the Unit- 
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ed States, and I shall not be the first to 
sanction a prcfceeding, in my view, so direct- 
ly in conflict with the great object and design 
of the law. 

What then, was the condition of the bank- 
rupt on the 3uth day o*f August, 1867, and 
how far was he aware of his condition? 
On an examination of his statement and the 
depositions, it appears that when he com- 
menced his business in June, 1866, he was 
indebted to about §1,000 more than he had 
property which could by law be applied to 
tlie payment of his debts, his greatest liabil- 
ity being to the town for the taxes collected 
by him, amounting at that time to §1,200, 
and which the next spring, in April or May, 
had increased to over $2,000, he having used 
that amount of the town's money for his 
own purposes, only a small part of which was 
applied to payment of debts contmcted in 
his trade. The baoikrupt states in his exam- 
ination that, "I paid up my indebtedness to 
the town in consequence of measures which- 
they took. Received a letter from the town 
treasurer in June or July, calling my atten- 
tion to the town taxes, and saying 'if they 
were not settled immediately, he would issue 
his warrant against me and my bondsmen,' 
adding in a postcript, that 'he wrote this by 
order of the selectmen.' It was necessary I 
should have the thousand dollars I borrowed 
of Nutting to pay my state tax and my cred- 
itoi-s. I felt when I borrowed it that it was 
necessary to enable me to keep along in my 
business. I not only thought so, but knew 
it was so. AVhen I got the note §-om the 
state treasurer, I knew that I must have the 
money to pay him. I got the note from him 
in June or July, before I borrowed the mon- 
ey." Upon his own admissions he was thus 
pressed by both the state and town ti-easm-ers 
for payment of the large amount he was 
thus delinquent. He says he borrowed of 
Nutting on the 8th of July $400, and on the 
3d of August a like amount for the purpose 
of paying the ctate treasurer. About the first 
of August, he also sold to Mayberry his ped- 
dler's cart and contents, receiving in part pay- 
ment therefor a town note of $468, which he 
turned over to the town in part satisfaction 
of his indebtedness, thus, in fact, applying 
more than ?1,200 of his stock in ti-ade to the 
discharge of an independent liability, in no 
way connected with his business as a trader. 
On the 30th of August he secured by mort- 
gage on his stock in trade the §800 previously 
borrowed by him of Nutting, and in a very 
few days after incumbered by a mortgage 
his homestead, being all his other available 
property, the money realized therefrom being 
applied by him to the payment of a note 
upon which his father and brother were re- 
sponsible, but which he had agreed with 
them to pay. 

At the time of giving the mortgage to 
Nutting on his stock, he was indebted to his 
Poi*tland creditors for his stock in trade to 
.an amount exceeding $6,0U0, nearly all of 



which had been contracted within four 
months, and a large portion of which he was 
liable to be called upon to pay at any moment. 
The Nutting mortgage and the mortgage of 
his homestead swept from his conti'ol all of 
his available means, excepting his book ac- 
coimts, and from them he must have known 
he could not realize enough to pay twenty- 
five per cent, of his other liabilities. 

Looking at the short time in which he had 
contracted this large amount of indebtedness 
for his stock in trade, and considering that 
he was also owing more than one thousand 
dollars besides, five hundred dollars of which 
had been contracted by him in the years 
1861 and 1864, I am forced to the conclusion, 
that at the time the bankrupt executed the 
mortgage to Nutting, he must have been 
quite aware that he was in that situation 
which the banlcrupt act deems insolvency; 
that being pressed by the treasurer of the 
town and state to pay the amounts for which 
his sureties on his official bond would be 
otherwise accountable, he saw fit to raise all 
the money he eotild obtain, apply the most 
of it to tliat object, or to the payment of 
debts to his friends and relatives, giving se- 
curity therefor on all his available property. 

Instead of supposing that he could, by so 
doing, go on with his business as a trader, 
he must have had a sufficient knowledge of 
his general indebtedness to know that the 
inevitable result of such conduct would be 
to break up his business, and leave him with- 
out any other means to discharge his other 
debts. Can any man suppose that the bank- 
rupt did not know at the time he gave the 
mortgage to Nutting, that it would require 
nearly, the whole of the proceeds of his stock 
in ti-ade to pay the amount of this incum- 
brance? And must he not have understood 
that when his creditors were advised of the 
mortgage, its purpose and object, and that\ 
but a small portion if any of the amount re- 
ceived from the mortgage had been applied 
to the payment of his business liabilities, 
they would at once cease from further credit, 
and that his business would necessarily be 
determined? No reasonable man co^lld have 
arrived at any other conclusion; and no man, 
who was not willfully blind to his condition, 
could be ignorant of his position in such a 
posture of affairs. I am apprehensive that 
the banltrupt was well aware of his condition 
in May or June, and in order to save his 
bondsmen obtained .this large amount of 
goods on credit, taking good care to pro- 
tect his friends and bondsmen by payments 
and securities, before his other creditors 
should be awai'e of his situation. 

But it is said that the bankrupt swears he 
was not aware of his condition until the lotli 
or 16th of September, and that, therefore, 
he covild not have known before that time 
that he was insolvent. If, in his statement, 
he means to be understood that he did not 
know precisely the exact position of his af- 
fairs, I am inclined to believe him; but I 
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cannot believe tbat he did not, on tlie SOtli 
of August, Imow that he was insolvent with- 
in the meaning of the bankrupt act 

Insolvency, as used in this act, does not 
mean an absolute inability to pay one's debts 
at a future time upon a settlement and wind- 
ing up of all a trader's concerns; but a trader 
may be said to be in insolvent circumstances, 
when he is not in a condition to pay his debts 
» in the ordinary course, as persons carrying 
on ti-ade usually do. Such is the definition 
given to insolvency by the com't of queen's 
bench (Bayly v. Schofield, 1 Maule & S. 33S), 
and it was adopted by the supreme com-t of 
iMassachusetts in Thompson v. Thompson, 4 
Cush. 127; and in Lee v. Kilburn, 3 Gray, 600; 
and affirmed by Cowen, J,, in Herrick v. 
Eorst, 4 Hill, 650. In Barnard v. Crosby, 
Allen, 331, the com-t says: "The instruction 
requires the jm*y to find that Moore & Crosby 
were unable to pay their notes and meet their 
business engagements in the ordinary com-se 
of business, and such a state of things con- 
stitutes insolvency within the statute." In 
He Black [Case No. 1,45T], Judge Blatchford 
makes use of substantially "this language in 
defining insolvency under the present bank- 
rupt act, and so does Nelson, J., in Minnesota, 
in Merchants' Nat. Bank of Hastings v. 
Truax [Id. 9,451]. Under the former bank- 
rupt law the supreme com't of the United 
States, in Buckingham v. McLean, 13 How. 
[54 U. S.] 167, defines Insolvency as "a simple 
inability to pay, as debts should become pay- 
able, whereby tlie business would be broken 
up." 

I entertain no doubt that this bankrupt, at 
the time of his executing the mortgage to 
Nutting, must have been so far aware of his 
condition as to know that he could not meet 
his debts as they would become payable, and 
that thereby his business would be broken up; 
that is to say, he must have known he was 
insolvent. The very fact of giving a mort- 
gage on his stock for nearly its full amoimt, 
leaving little or nothing to apply in satisfac- 
tion of the large amount he owed the other 
creditors, especially when but a small pai-t, 
if any, of the funds realized from the mort- 
gage were applied to payments for the stock, 
could not but desti-oy his ci-edit as a ti-ader. 
The inevitable result must have been to 
break up his business; no one, knowing of 
the mortgage, would afterwards trust him 
for a dollar, and he must be held to have con- 
templated the necessary and inevitable re- 
sult of such transaction. I think therefore, 
the mortgage given to Nutting was a fraudu- 
lent preference by the banki-upt, he being 
actually insolvent, and that it was made by 
him with knowledge of, and in contempla- 
tion of, his insolvency; and for similar rea- 
sons, I find the subsequent payments, made to 
Jordan and to Edes on the note signed by 
Lewis and Andrew R. Gay, were alike fraud- 
ulent on the part of the banlorupt, and pre- 
vent his discharge; and I am satisfied that 
Nutting, at least, was well aware of the con. 
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dition of the banki-upt at the time when he 
made the mortgage. 

There is another objection presented by the 
specifications, upon which a few words may 
not be inappropriate. The 11th specification 
charges the bankrapt with not having kept 
proper books of account subsequent to the 
passage of the banla-upt act, and especially 
with not keeping a cash book. The 29th sec- 
tion of the banknipt law declares that a 
bankrupt shall not be entitled to his dis- 
charge, if, "being a merchant, or a tradesman, 
he has not, subsequently to the passage of 
this act, kept proper books of- account." The 
object of this provision is quite apparent, and, 
in my view, is wise and salutary, and will be 
enforced by me in all cases where the bank- 
I'upt has failed to comply with its requu*e- 
ments. The law intends that a merchants' 
or ti'aders' books and documents should be in 
such a condition as to show his business situa- 
tion to his ci-editors, as well as to himself. 
By keeping such books in a proper manner, he 
cannot but be awai-e of his standing, of his 
property and effects, and of his liabilities, and 
whetha' his business is profitable or other- 
wise, and whether he ought to avail himself of 
the banlii'Upt act, as well for his own protec- 
tion as for the benefit of his creditors. On the 
other hand, his books shoiUd exhibit to his 
ci-editors his position, so that when placed 
before them for investigation, they may at 
once ascertain his standing and property, and 
the result of his business, and whether every- 
thing has been fair and honest on his part. 

The banknipt, in the present cause, kept a 
jom-nal and ledger, in which most of his sales 
on ci-edit appear, but they do not exhibit, aa 
I imderstand, his sales when made for cash 
or barter; nor does there anywhere appeai- 
on his book, any enti'y of cash borrowed, or 
of sums paid, either for goods or on other 
accounts. He states, referring to certain 
pages of the ledger: "These pages do not con- 
tain entries of all the goods which I bought 
dm*ing the time specified therein, from Jimo 
6th to July 17th, 1S67. I did not enter goods 
bought for cash; they do not contain accoxmts 
of all the goods bought on credit, nor of all 
the goods bought of business houses in Port- 
land on credit. I bought a large amoimt of 
goods on credit after the record of the book 
ends; these goods were not entered on any 
book. I did not keep a cash book; these 
books do not show all the goods sold on credit 
from March 2d, 1867, down to the time of 
failm-e; they do not show all that is due me 
on account in the com-se of my business; 1 
have no means of telling how much is now 
due me that is not on these books; they con- 
tain pretty much all, there are a few accounts 
they do not contain, there are some little items 
that were never entered at all. Lent ten dol- 
lars, which I never entered, and some fe.w 
little things of that sort. I cannot tell all 
the cash I have received since March, 1867, 
and my books do not show. Never entered 
the goods I sold for cash, or for ready pay, or 
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for produce, except that I sometimes put it 
down for a day or two on a piece of paper, to 
see how much I was doing. Wlien I bought 
goods in the city, I sometimes took bills, and 
sometimes did not talie bills when I bought 
for cash and knew the price of the goods. 
My books do not show all my barter trade 
since March, 1867, they show nearly all. I 
have no means of stating the exact amount 
that they do not show." 

In Re Solomon [Case No. 13,167], Mr. Jus- 
tice Grier, commenting on this provision of the 
act, says; "It is the policy of this clause of 
the act, that after its passage, every merchant 
or tradesman should keep such books of ac- 
count, as, considering the business and con- 
dition of the debtor, would enable any compe- 
tent person to determine from the books the 
real condition of the debtor's affairs. It is 
not necessary that these books of account 
should be kept according to the forms taught 
in the schools, or in ledger and day-book, 
bound in leather. Could any competent per- 
son, from the bank books, checks, and other 
papers kept, without any cash account of 
receipts and expenditures, determine the real 
condition of the debtor's affairs? It seems to 
me the question should be answered in the 
negative." Tested by this rule, I think it 
would be extremely difficult for the most 
competent pei"son to investigate, and ascer- 
tain accurately the bankrupt's condition from 
his books and papers, it appearing that he 
did not always take bills of his purchases, 
and that such purchases are not entered on 
his books, he not keeping "cash accounts of 
receipts and expenditures." 

A cash account, it will be observed, is con- 
sidered by Judge Grier as of great impor- 
tance, and with this opinion of the learned 
judge, I fully concur. I fear that it is a 
custom not as common with merchants and 
traders as it should be. There is no account 
which can be kept, which will be as useful to 
the honest merchant and trader, as one ex- 
hibiting from day to day, his cash receipts 
and disbursements, the same being at least 
evei-y week adjusted and settled, and if he 
should prove unfortunate, it will be the surest 
protection against any charges of fraud on 
the part of his creditors; it will always be in 
readiness for him to appeal to when adjust- 
ing accounts with others, if questions should 
arise as to their correctness, and if called 
upon to disclose his business affairs before a 
court of bankruptcy, and to account for the 
-estate and property which he may have had, 
the cash-book of the honest bankrupt wiU 
bear the severest scrutiny, will afford the 
court the greatest assistance in its investiga- 
tions, and will be the strongest and most satis- 
factory evidence which can be produced by 
the bankrupt in his behalf; whilst, on the con- 
trary, if none such has been kept, the fact 
must always be looked upon by the court with 
suspicion, and its absence will deprive the 
court of the aid and assistance which might 
otherwise have been obtained from its in- 



vestigations and disclosures, and the court, 
for want of this information, may be com- 
pelled to refuse the bankrupt a discharge from 
his debts, which he might have received, if a 
proper cash-book had been kept by him and 
produced. 

Finding, as I have been compelled to do, 
that the bankrupt has been guilty of a fraudu- 
lent preference to some of his creditors, when 
he was within the meaning of the bankrupt 
act insolvent, I must refuse him his discharge. 
I trust that this may prove a salutary warn- 
ing and lesson to all other merchants and 
traders in this state, who may hereafter find 
themselves in a condition in which they are 
unable to pay their debts, as they shall be- 
come payable, and thereby their business be 
broken up. In such a situation they are in- 
solvent, and it is seldom that a man is not 
aware of such a condition of his affairs, and 
a court is not much inclined to listen to his 
assertion, that he was not aware of it In- 
stead of attempting to pay or secure any of 
their creditors, such persons should at once 
avail themselves pf the benefit of the bankrupt 
law, affording to each of their creditors a just 
and equal portion of their estate, and any pref- 
erences given by them under such circumstan- 
ces will subject them to the provisions of the 
act, which authorize their creditors to force 
them into bankruptcy, under the section pro- 
viding for involuntary bankruptcy. In such a 
ease, the same as upon their own voluntai-y pe- 
tition, they will not be enabled to obtain their 
discharge, if opposed by their creditors, and 
the pai-ty receiving the fraudulent preference 
may be compelled to refund the entire amount 
he has received in violation of the act. 

The only prudent course for one, who may 
be so unfortunate as to find himself in insol- 
vent circumstances, is for him immediately to 
appeal to the law for its aid and relief, and 
if his business has been fairly and honestly 
conducted, he will certainly find his appeal 
has not been in vain, but, on the surrender of 
all his estate, he will again become a free 
man, discharged from the burden of his in- 
debtedness, and at liberty to commence anew, 
and be protected in the enjoyment and pos- 
session of the fruits of his own labor and 
industry for the future. Discharge denied. 



Case IsTo. 6,280. 

GAY v. CORNELL. 
[1 Blatehf. 50G; i 1 Fish. Pat. Rep. 312.] 

Circuit Court, S. D. New York. Oct. Term, 

1849. 

Patents — Assignment befokb Issde — Validity 

— Recording — Sdit by Assignee. 

1. An assignment of an invention before 
the issuing of a patent, is valid under section 
6 of the act of March 3, 1837 (5 Stat. 193), 
although it is made after the rejection by the 
commissioner of patents of the assignor's ap- 
plication for a patent, and after an appeal 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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tliereon to the chief justice of the District of 
Columbia. 

2. The assignee under such an assignment 
may file a bill in his own name, under section 
10 of the act of July 4, 1S36 (5 Stat. 123), 
and section 10 of the act of March 3, 1839 
(5 Stat. 354), against the patentee to whom 
the patent was issued on the rejection of the 
assignor's application, for the purpose of an- 
nulling the patent issued, and having one 
granted to him as assignee. 

3. And it is not necessary that the assign- 
ment should be recorded in the patent office 
before the filing of the bill. It is enough, if 
it be recorded at any time before the issuing 
■of the patent. 

In equity. The bill in this ease was filed 
Tinder the tenth section of the act of March 
3, 1839 (5 Stat 354), which amended and 
enlarged the sixteenth section of the act of 
July 4, 1836 (S Stat 123). It prayed, that 
certain letters patent granted to the defend- 
ant [Samuel G. Cornell], on the 21st of 
August, 1847, for an improvement in ma- 
chinery for making lead pipe hy pressure, 
might be annulled and cancelled, and that 
one Alonzo D. Perry might be declared to 
be the first discoverer of the improvement 
and entitled to a patent for it, and that a 
patent for it might be ordered to be granted 
to the plaintiff [Frederick A. Gay] as as- 
signee of Perry. The ,biU set forth, that 
Perry was the original and first inventor of 
the improvement and made application to 
the commissioner of patents in due form for 
a patent for it on the 6th of Octobei', 184G; 
that the application was denied on the 24th 
of March, 1847, on an interference declared 
by the patent office, between Perry and the 
defendant, and two other applicants, testi- 
mony having been taken on the interference, 
and a hearing had on the 1st of Mai'ch, 1847, 
and the commissioner holding that the de- 
fendant was entitled to the patent; that 
thereupon Perry appealed from the decision 
of the commissioner to the chief justice of 
the disti-ict court of the United States for 
the Disti-ict of Columbia, who affirmed the 
decision; that the patent was then issued 
to the defendant; and that, on the 6th of 
April, 1847, Pen-y assigned to the plaintiff, 
by an insti*ument in writing under his hand 
and seal, and for a valuable consideration, 
all his right to the improvement as set forth 
in the specification filed by him, and author- 
ized the commissioner of patents to issue the 
patent for it to the plaintiff. There was no 
averment of the recording of the assignment 
in the patent office. The biU also set forth 
Tarious facts as going to show Perry's title 
to the patent The defendant demurred to 
the bill, and the principal question raised 
was, whether the assignment under the 
circumstances stated, was valid, and passed 
the interest in the invention, so as to enable 
the plaintiff to sustain the suit in his own 
name. 

Edwin *W. Stoughton, for defendant 
I. The assignment from Perry to the plain- 
iiff, being designed to transfer a mere title 
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[ in litigation, and thereby to give the plain- 
tiff only the right to stand as a hostile party 
in a legal proceeding, is absolutely void. 
Prosser v. Edmonds, 1 Younge & C. Exch. 
491; "Wood V. Downes, 18 Ves. 120; 2 Story, 
Eq. Jur. § 1040 et seq.; Gardnei- v. Adams, 
12 Wend. 297. II. Assuming, however, that 
the assignment is, valid, it must be recorded, 
as a condition precedent to issuing the patent 
to the plaintiff as assignee. Act March 3, 
1837, § 6 (5 Stat 193). The plaintiff is bound 
to show a title to the patent at the time of 
filing the bill, and, to do this, he must aver 
in the bill the recording of the assignment 
Dobson V. Campbell [Case No. 3,945]; Wyeth 
V. Stone [Id. 18,107]; Nesmith v. Calvert [Id. 
10,123]. ni. The act of 1839 authorizes the ap- 
plicant for a patent, and him only, to insti- 
tute proceedings in equity after a decision 
against him by the commissioner or on ap- 
peal. Even though the assignment from 
Perry to the plaintiff may be valid. Perry 
should have been the plaintiff in this action, 

Charles B. Lloore, for plaintiff. 

I. The application for the patent having 
been made by Perry in October, 1846, testi- 
mony taken, and the applicants heard in 
March, 1847, Perry's right to a patent be- 
came and was a valuable vested right, which 
could be assigned, and the assignment of it 
will be protected. Curt Pat § 189; Wilson 
V. Eousseau, 4 How. [45 U. S.] 674. II. No 
record of the assignment is necessary as a 
condition to any relief. If necessary, it will 
be sufficient to record it before a decree. 
Dixon V. Moyer [Case No. 3,931]; Brooks v. 
Byam [Id. 1,948]; Pitts v. Whitman [Id. 11,- 
196]. III. A court of equity always recog- 
nizes an assignee, and requires the real party 
in interest to sue. Ogle v. Ege [Id. 10,462]; 
Field V. Maghee, 5 Paige, 539; Rogers v. 
Traders' Ins. Co., 6 Paige, 583; Sedgwick v. 
Cleveland, 7 Paige, 287; Van Hook v. Throck- 
morton, 8 Paige, 33. 

NELSON. Chrcuit Justice. The sixteenth 
section of the act of July 4, 1836, speaks of 
the party making the application for the 
patent, as the proper person to file a bill in 
case of a refusal by the board of examiners 
to grant the patent, (the chief justice of tlie 
District of Columbia was afterwards substi- 
tuted in theii' place,) and, doubtless, referred 
to the inventor, as no .provision then existed 
authorizing him to assign his interest be- 
fore the issuing of the patent But the 
sixth section of the act of March 3, 1837 (5 
Stat 193), provides, that any patent there- 
after to be issued, may be issued to the as- 
signee of the inventor, the assignment being 
fii-st entered of record; the application still 
to be made in the name of the inventoi*, and 
the specification to be sworn to by him. 
After the assignment of the invention, under 
this section, by which the inventor divests 
himself of all interest therein, and transfers 
it to the assignee, although the appHcation 
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for the patent must be made in his name, in 
conformity with the statute, still, for all 
substantial purposes, and in judgment of 
law, the assignee is the party making the 
application, and, we think, comes, if not 
within the letter, at least witiin the spirit 
of the provisions of the sixteenth section of 
the act of 1836, and of the tenth section of 
the act of March 3, 1839. He would, no 
doubt, be held liable as such for the expenses 
mentioned in the latter pai-t of the sixteenth 
section, and for any other to which the ap- 
plicant might become subject 

"We are also inclined to think, that the as- 
signment in the present case is valid, not- 
withstanding it was made after the rejection 
of Perry's application by the commissioner, 
and his appeal to the chief justice from that 
decision; and that the objection, on tha 
ground that the invention was the subject of 
doubt and dispute, and had even been set 
aside by the commissioner, is not well found- 
ed. Most of such applications are resisted, 
and become the subjects of discussion be- 
fore the commissioner, and frequently with- 
out any person objecting except the commis- 
sioner himself. The case does not stand on 
the footing of a right or claim in litigation 
in a court of justice. The hearing before the 
commissioner is informal and summary, and 
not final. The application may be renewed 
fiL'om time to time, on the same or additional 
evidence, the previous hearings and de- 
cisions creating no bar to a further investi- 
gation. The chief object of the provision 
authorizing a sale of the whole or of any 
part of the invention before the issuing of 
the patent, was, doubtless, to enable the in- 
ventor to obtain means to pm-sue his applica- 
tion before the proper authorities, until it 
was allowed or refused; and the more ob- 
stinate the resistance, the greater the neces- 
sity for the provision. We are not aware 
that it has ever been doubted, that an assign- 
ment of the whole or of any part of the 
interest in a patent, after it was granted, 
would be valid, notwitlistanding it was at 
the time the subject of litigation; and 
yet, the argument would be as strong, if not 
stronger, in favor of the invalidity in such 
a case, as it is in the present one. This case 
is distinguishable from tliat of Ptosser v. 
Edmonds, 1 Younge & 0. Exch. 491, referred 
to on the argument, In two partlculai's: 
First, an invention is. within the contempla- 
tion of the patent laws, a species of prop- 
erty; and secondly, the assignment is made 
in pursuance of express enactment. 2 Story 
Eq. Jur. §§ 1039-1048, and cases there refer- 
red to. 

As it respects the recording of the assign- 
ment in the patent office, it is enough, with- 
in the terms of the sixth section of the act 
of 1837, if it be recorded at any time before 
the issuing of the patent. See, also, in this 
connection, tJie latter part of section 16 of 
the act of 1836. 

On looking into the bill, we are of opinion 
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that there is a sufficient averment that Perry 
was the first and original inventor of the 
improvement, and the facts and circum- 
stances detailed go to support, rather than 
weaken, as has been insisted, the general 
allegation. 

Upon the whole, we think the assignment 
is valid, and the bill properly filed in the 
name of the assignee, he being the only real 
party in interest, and that the averments and 
facts set forth therein show a sufficient title 
prima facie in him to the patent, on the 
ground that Perry was the first and original 
inventor. 

Demm-rer overruled. 



Case ISTo. 5,S81. 

GAY V. LYONS et al. 

[3 Woods, 56.] 1 

Circuit Court, E. D. Louisiana. April Term, 
1877. 

Removal of Cause&— Pkoceeding to Test the 
Validity of Makshal's Sale. 

1. A plaintiff who has a suit in a state court 
in which there is a controversy between him 
and a citizen of the same state touching the 
title to a tract of land, cannot remove the case- 
to the federal court merely because he claims 
title under a sale made hy the United States 
marshal upon a fieri facias issued from the 
federal court. 

2. Such a ease cannot be removed unless the- 
validity or effect of the judgment, or the pro- 
ceedings and sale under which the plaintiff 
claims title, is brought in question. 

This cause came on to be heard upon 
the motion of the defendants [G. Lyons and. 
others] to remand the case to the district 
court for the fifteenth judicial district, where 
the action had been originally brought, and 
from which the plaintiff had removed it. 

The petition filed in the state court repre- 
sented that Edward J. Gay, the plaintiff, out 
June 5, 1875, became the purchaser at a. 
sale made by the United States mai-shal, by 
virtue of an execution issued from this court 
on a judgment rendered therein, in the case 
of James Brown v. John Nelson, of a cer- 
tain Acadia plantation, situated in the par- 
ishes of Lafourche and Terbonne; that the 
marshal made and delivered to him a deed 
for the lands so purchased, which Avas duly 
recorded in the proper offices in said par- 
ishes; that in executing said judgment and 
completing the proceedings, the marshal in 
accordance with the requirements of article 
708 of the Louisiana Code of Practice, direct- 
ed and required the recorders of said two 
parishes to release all mortgages standing: 
recorded in said parishes against said Acadift 
plantation, and the recorder of the parish of 
Terbonne having refused to erase said mort- 
gages, the said plaintiff, Edward J. Gay^ 
Edward J. Gay, Jr., and Samuel Cranwell,. 
composing the firm of E. J. Gay & Co., had 

1 [Reported by Hon. WilUam B. Woods, Cir- 
cuit Judge, and here reprinted by permission.]? 
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filed in this court a bill against all parties 
in whose name any mortgage or privilege 
stood recorded in said parish of Terbonne, 
and particularly against Flavillus S. Good 
and H. M. Johnson, the recorder of said 
parish, in which bUl they averred that they 
"were the owners of said property, and pray- 
ed that the said defendants thereto might be 
compelled to erase and cancel all said mort- 
gages, and that it might be decreed and de- 
termined that the mortgage and vendor's 
lien recognized in said judgment of James 
Brown v. John Nelson were the superior 
lien on said property, and the price at which 
said property was sold not being sufficient to 
meet the whole of the vendor's privilege and 
mortgage, to have it decreed that all other 
mortgages should be erased. The petition 
averred that said case was still pending in 
the state court The petition in the case un- 
der consideration, further alleged that the 
plaintifif, Edward J. Gay, immediately after 
said adjudication by the marshal on June 
5, 1875, as aforesaid, went into possession 
of the property sold to him and remained In 
quiet possession thereof until the sherifiE of 
the parish of Terbonne, to wit, the defendant, 
G. Lyons, disturbed his possession by seiz- 
ing certain portions of said plantation which 
were particularly described; that said sei- 
zure was made by virtue of a writ of fieri 
facias issued from the district court of the 
fifteenth judicial district of the state of Lou- 
isiana in the suit of F. S. Good v. John Nel- 
son and OtJaers. The petition claimed and 
averred that said seizure and all the proceed- 
ings of the sheriff and said Good under said 
judgment were illegal and an infringement 
on the rights of plaintiff, (1) because the prop- 
erty having been sold and conveyed to the 
plaintiff as aforesaid, and his deed having 
been recorded before Good issued his fieri 
facias, and plaintiff being in possession un- 
der his purchase and deed, his deed and con- 
veyance could not be treated as a nullity, 
'and until said sale was set aside no seizure 
could be made, and (2) that if any nullity 
existed the same was relative only and de- 
pended on the questions and issues raised in 
said bill filed by the said members of the 
firm of E. J. Gay & Co., and that all pro- 
ceedings of said Good against said property 
should be suspended until said issues are de- 
termined by the court The petition finiier 
alleged that the claim of James Brown on 
which said property was seized and sold, was 
the paramount claim against said property, 
and had preference over the claim set up 
by Good; that the claim of James Brown on 
which the property was sold was a partner- 
ship debt of the firm of Nelson & Donelson, 
and said property was sold as partnership 
property of said firm, and that the claim of 
Good was an individual claim against some 
of the heirs of one of the members of said 
firm; that Nelson & Donelson were partners 
In planting in the state of Louisiana; that 
they purchased as such partners the said 
IOfed.cas. — 8 



Acadia plantation, and the notes on which 
the suit of James Brown v. John Nelson and 
Others was based represented the vendors' 
privilege, and were superior to all claims and 
pretensions of said Good; that Good and 
those under whom he claimed had notice of 
the existence of the outstanding claim for a 
part of the purchase price of said Acadia 
plantation. The petition then proceeded to 
allege various grounds on which it was 
claimed that the writ of fieri facias issued at 
the instance of Good was without warrant 
of law, and could not be executed. The peti- 
tion prayed for the writ of injimction en- 
joining and prohibiting the said Lyons as 
sheriff, and the said Good from selling the 
said property until the fmrther order of the 
court The injunction as prayed for in the 
petition was allowed by the state com-t-and 
served. Afterwards, and before any answer 
of the defendant had been filed, the plaintiff 
filed his petition for the removal of the cause 
to this court and tendered his bond as re^ 
quh:ed by law. The state court refused the 
application for removal. Nevertheless, the 
plaintiff, having obtained a transcript of the 
record, filed it in this court Thereupon, the 
defendant moved to remand the cause to the 
state court, and upon this motion the case 
was heard. 

John Finney, H. 0. Miller, and Lyman 
Harding, for motion to remand. 
J. R. Beckwith and Ban-ow & Pope, conti-a. 

WOODS, Circuit Judge. The ground upon 
which the motion to remand is based is that 
this is not a case of which the comrt has ju- 
risdiction, all the parties being citizens of the 
state of Louisiana. To this the plaintiff, con- 
ceding the fact that the controversy is not 
between citizens of different states, replies 
that it is a case "arising under the constitu- 
tion and laws of the United States," and is 
therefore removable to this com-t under sec- 
tion 2 of the act of March 3, 1875 (18 Stat 
470). The plaintiff's claim is that his rights 
rest on judgments of the United States cir- 
cuit courts. He avers that "the validity of 
the judgments depends on the laws of the 
United States creating the circuit courts; so 
far as the claim of plaintiff rests on sales, 
the validity of the sale depends on the laws 
regulating the proceedings in execution of 
the judgment, and these are federal and not 
state laws. Without the laws of the United 
States creatiug the circuit com-t, fixing its 
jurisdiction, providing for issuing execution, 
the officers to execute the same, and prescrib- 
ing^ the manner and effect of said execution, 
the plaintiff's rights would never have arisen 
at all." 

^ To give full effect to this line of argument, 
it would follow that whenever a person buys 
real or personal estate at a sale made by a 
United States marshal by virtue of a judg- 
ment of a United States court, that court has 
ever after jurisdiction over all conti-oversit^s 
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arising in relation to the title of the property 
sold, without respect to the citizenship of 
the parties to the suit. If the marslial sells 
a tract of land to A, and B sets up title to 
it, claiming under an older and better title 
than that derived from the marshal's sale, 
the argument is that the case presented is 
one arising under the laws of the United 
States. Such a position is not tenable. Now, 
in the case under consideration, the plaintiff 
sets up title by virtue of the marshal's sale 
to himself of the premises in controversy. It 
does not appear that the validity of this sale, 
or of the proceedings of the marshal ante- 
cedent to the sale, or of the judgment under 
which the sale was made, is at all questioned. 
What the answer of the defendant may be it 
is impossible to know until- it is filed. So 
far as we can gather from the petition, the 
claim of Good may rest on the fact that he 
has an older and better lien on the premises, 
or that he had no notice of the vendor's lieu 
under which the plaintiff claims priority. 
The dispute seems to be between citizens of 
Louisiana concerning the rank and priority 
of mortgages; matters settled by the law of 
Lrouisiana, and to be construed and take 
effect according to that law. At aU events 
it does not appear that the validity of the 
judgment or proceedings and sale under 
which the plaintiff claims is at all called in 
<luestion. Clearly until such question is 
raised, the case, when it is between citizens 
•of the same state, cannot be removed to the 
federal court on the ground that it is one 
arising under the constitution and laws of 
the United States. 

In the case of Dupasseur v. Rochereau, 21 
Wall. [88 U. S.] 130, the court said, "that 
when a state com:t refuses to give effect to 
the judgment of a court of the United States, 
rendered upon the point in dispute, and with 
jurisdiction of the case and parties, a ques- 
tion is undoubtedly raised which, under the 
act of 186T, may be brought to this court for 
review. The case would be one in which a 
, title or right is claimed under a.n authority 
' exercised under the United States, ^d the 
decision is against the title or right so set 
up. It would thus be a ease arising under 
the laws of the. United States establishing 
the circuit court and giving it jurisdiction, 
and hence it would be within the judicial 
power of the United States as defined by the 
constitution." But it is plain from this lan- 
guage that, if the state court did not refuse 
to give effect to the judgment of the federal 
court, the United States supreme com-t would 
not entertain jurisdiction. And so, unless- the 
effect of the judgment and proceedings of a 
federal court are brought into controversy in 
a suit in a state court, there is no ground for 
removal. 

It has been expressly held by the supreme 
coui't of the United States, in McStay v. 
Friedman, 92 U. S. 723, that it had no juris- 
diction of a case brought up on writ of error 



to the supreme court of California, where, in 
ejectment for a part of the lands confirmed 
to the city of San Francisco by an act of 
congress, the validity and operative effect of 
which were not questioned, the judgment of 
the state supreme eorui; was adverse to tlie 
defendant, who endeavored to make out such 
possession as would, under the operation of 
the city ordinance and the act of the legisla- 
ture, transfer, as he claimed, the title of the 
city to him. See also liomie v. Casanova, 
91 U. S. 379. In the case of Trafton v. 
Nougues [Case No. 14,134], Sawyer, Circuit 
Judge, held that only suits involving rights 
dependent on a disputed consti'uction of the 
constitution and laws of the United States 
could be transferred from the state to the 
federal courts under the claoise "arising un- 
der the constitution and laws of the United 
States," of section 2 of the act of March 3, 
1875, to determine the jurisdiction of the 
United States com'ts, etc. 

I am of opinion, therefore, as it does not 
appear from the record that there ar6 any 
rights in this case dependent on a disputed 
consti'uction of either the constitution or laws 
of the United States, nor that the effect of 
the judgment of a fedeiul court is called in 
question in the state court, that this com*t 
has not jurisdiction of the case, and the mo- 
tion to remand it should prevail. Ordered 
accordingly. 



Case No. 5,S82. 

GAY V. UNION MUT. LIFE INS. CO. 

[9 Blatchf. 142; i 2 Bigelow, Ins. Cas. 4.] 

Circuit Court, D. Connecticut. Sept. 21, 1871. 

Life Insokance — Suicide — Mobal Consciousness 
OF Assured. 

1. A policy of insurance on the life of a per- 
son contained the condition, that, if he should 
die by suicide, the policy should be null and 
void, and the insurers should not be liable for 
the loss. The subjept insured died by an act 
of self-killing, by himself firing a pistol at his 
head: ^eld, that, if the subject insured, at 
the time he fired the pistol, was conscious of 
the act he was committing, intended to take 
his own life, and was capable of understanding 
the nature and consequences of the act, the 
insurers were not liable; that, if the act was 
thus committed, it was immaterial whether he 
was capable of understanding its moral as- 
pects, or of distinguishing between right and 
wrong; and that, if he was not thus conscious, 
or had no such capacity, but acted under an 
insane delusion, overpowering his understand- 
ing and will, or was impelled by an uncon- 
trollalile impulse, which neither his under- 
standing nor will could resist, the insurers were 
liable. 

[Cited in Mutual Life Ins. Co. v. Terry, 15 

Wall. (82 U. S.) 583.] 
[Cited in Van Zandt v. Mutual Ben. Life 

Ins. Co., 55 N. Y. 177.] 

2. The fact of self-killing being conceded, it 
was for the party claiming to recover on 
the policy, to establish that the subject in- 
sured was in the condition, when he committed 
the act, which left the insurers liable. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, anu hjre reprinted by permission.] 
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3. The value of the testimony of expert wit- 
nesses, considered. 

This was an action at law, founded on a 
policy of insurance on the life of Sheridan 
Gay, for ?5,000, payable, in the event of his 
death, to his widow, the plaintiflC [Ellen M. 
Gay]. The policy was dated June 3d, 1863, 
and Gay, whose life was insured, shot him- 
self, in a passenger train, on the Hartford, 
Providence and Fishkill Railroad, December 
10th, 18G8. The annual premiums on the 
policy had been regularly paid. One of its 
conditions was, that, "in case he shall die 
by suicide, * * * this policy shall be null 
and void, and said company shall not be lia- 
ble for the loss." The company declining to 
pay the loss, the plaintiflE brought this suit. 
The defendants pleaded the general issue, 
and, by way of special plea, averred, that 
Sheridan Gay, whose life was insured, did 
commit suicide, and that thereby, the policy 
became void. Issue was joined on these 
pleas. On the trial, the plaintiff admitted 
that Gay's life was terminated by self-killing, 
but denied that tlie act was "suicide," with- 
in the meaning of that word as used in the 
policy, and contended, that, when he shot 
himself, he was insane, incapable of dis- 
tinguishing between right and wrong, and 
unconscious of the nature and consequences 

. of the act he was committing, and that he 
was driven to it by a mere blind and irre- 
sistible impulse, during a paroxysm of in- 
sanity which overwhelmed his reason and 
will. The defendants, on the contrary, in- 
sisted, that the facts clearly proved that Gay, 
though he might have been under some de- 
lusions originating in a painful and guilty 
secret which he carried in his breast, and 
which had impaired his health, and, to some 
extent, unsettled his mind, understood the 
nature and, at least, the physical conse- 
quences of his act, and intended to take his 
own life; and that, therefore, his act of self- 

. destruction was suicide; within the meaning 
of the policy, and rendered the policy void, 

John T. Wait and Richard D. Hubbard, 
for plaintiff. 

Jeremiah Halsey, Henry C. Robinson, and 
Daniel P. Tyler, for defendants. 

WOODRUFF, Circuit Judge (charging ju- 
ry). The case to which you have listened 

;S0 patiently during several days is one of no 
inconsiderable importance. To the plaintiff 
it involves the question whether she shall 
recover the provision which was made for 
her in contemplation of the loss of him to 
whom she looked for support, -maintenance, 
and protection; and to the defendants, as 
claimed by them, and as conceded by the 
plaintiff, it involves not merely the loss of 
the money that is demanded, but the con- 

■struction and effect of an importaat contract 
in general use, on the meaning and effect 
of which rests, as the case may be, their 
responsibility to great numbers who have 



effected like insurances with them. This 
special importance is not, perhaps, very ma- ' 
terial. It is always important, in courts of 
justice, that the court and jury should feel 
that, whether amounts in conti'oversy are 
great or small, their duty is single, and is to 
be performed under a serious sense of re- 
sponsibility, and with the sole purpose to 
render justice according to the evidence and 
according to the law. 

The action is brought upon a contract by 
which these defendants, in general terms, 
and in their principal assumption, agree to 
pay to the plaintiff five thousand dollars, on 
the death of Sheridan Gay, and on due no- 
tice and proof thereof, but, nevertheless, 
with a condition, that, if he die by suicide, 
the policy shall be void, and the obligation, 
thus assumed in such general phrase, shall 
be of no force or effect 

It was entirely competent rur the parties 
to the instrument to make just that agree- 
ment Parties to a contract may consent to 
any stipulation not in violation of law; and, 
when they volutarily enter into an agres- 
ment, or when they voluntarily annex to an 
engagement conditions and limitations, they 
are entitled to have those conditions and 
limitations observed, according to their true 
import and meaning. It is not for the court, 
and it is not for you, to pause in your delib- 
erations, to consider whether such condi- 
tions, rightly interpreted, are wise— whether 
their enforcement is humane — ^whether, un- 
der any circumstances, such enforcement 
may seem harsh or unkind. It is not for you 
to yield to considerations suggested by the 
infirmities, or even misfortunes, of our poor 
human nature. These considerations belong 
to the. parties who enter 'into the engage- 
ment, who, when agreeing together, consent 
that their contract shall bear its jugt con- 
struction, and shall, if it be enforced, be en- 
forced according to its proper legal effect 
Both are bound by it; and I may add to 
this, that, upon this trial, as it seems to me, 
both parties come into court ready and will- 
ing to be bound by this instrument, with its 
conditions. They differ, however, as to its 
meaning in reference to the facts to which 
it is be applied; and, next, they differ as to 
the facts themselves. The plaintiff claims 
that, Sheridan Gay having died, the sum in- 
sured is due to her; and that the circum- 
stances of his death are not within the con- 
dition of the contract relieving the defend- 
ants from liability to pay the money to her. 
The defendants, on the other hand, claim 
that, although the subject of the insurance, 
^he life of Sheridan Gay, is at an end, and 
he is dead, nevertheless, his death occurred 
in a manner which is within the meaning 
of the term "suicide," as that is used in the 
condition annexed to the policy; and that, 
therefore, the money, the sum named in the 
policy, is not due. Each party, plaintiff and 
defendant, is here asking that this case may 
be decided according to their legal rights,- 
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neither asking, nor having any right to ask, 
anything out of pity for the deceased, sym- 
pathy for his widow, or regret that the de- 
fendants should be subjected to loss. Each 
is doubtless sincere in the views presented 
by the respective counsel. It is right that 
the plaintiff should insist upon payment of 
the sum insured for her benefit, if it is right- 
ly due to her; and it is right that the de- 
fendants, if the money is not payable, should 
decline to pay it. The officers of the defend- 
ants' company would have been derelict in 
the performance of their duty if they had 
not resisted the claim of the plaintiff, if they 
had good reason to believe, and did believe, 
that the defendants are not liable. 

The candor of the counsel, and the distinct- 
ness of tl'.e uncontradicted evidence, have 
reduced the subject of examination and de- 
cision to two inquiries, one of which is ad- 
dressed to the court, and the other to you. 

The malting of the contract, its terms and 
conditions, the payment of the premium to 
the defendants, the death of the person whose 
life was the subject of insurance, and that 
liis death was caused by the physical act of 
that person, or, in the language of the con- 
cession, by self-killing, the instrument of 
that killing being a pistol discharged by him- 
self, the ball penetrating his head and caus- 
ing death, are all conceded. From this point 
the parties differ. The plaintiff insists that 
this self-killing was not "suicide," within the 
meaning of that term, as employed in the 
policy; but, on the contrary, that, when 
Sheridan Gay discharged the pistol, he was 
Insane, by reason of disease, and, at the time, 
was so far unconscious of the nature and the 
consequences of. the act which he was com- 
mitting, and so beyond the government of 
his will, by the pressure of delusion and 
other blind, ungovernable impulse, as to be 
Incapable of legal understanding, and not the 
subject of legal responsibility, and, therefore, 
in judgment of law, incapacitated to do any 
act which could operate to defeat this policy. 
The defendants, on the other hand, insist, 
that, when Sheridan Gay killed himself, he 
had consciousness enough, sufficient power 
to choose, imderstanding sufficiently capa- 
ble of comprehending what he was doing, 
and the consequences of his act, to make the 
act suicide, within the condition of the pol- 
icy. This exhibits the case as I first stated 
it. The parties differ as to the meaning of 
the term "suicide," as employed in the pol- 
icy, and to be applied to the facts which you 
may find to be established by the evidence; 
and they differ as to the actual facts which, 
in reference to the contract, you ought to 
find to be established. 

The first point of difference, that is to say, the 
meaning and legal effect of this condition of 
the policy, is for the court to determine. In 
regard to that, the duty and responsibility is 
upon us, and not upon you. With it you have 
no concern, except to see to it that you ac- 
cept the instruction of the court, and, in good 



faith, make it your guide in determining the 
other question, which is, what facts the 
proofs do establish. This should be so. The 
question is a grave one, one upon which just 
and lear.ned men have differed. If we should 
err in our insti-uctions to ynn, the matter can 
be further considered, and even more delib- 
erately than on this occasion, in this, and 
if need be, in a higher ti-ibunal; while, 
if you should make a mistake in the matter, 
it might be impossible, according to our 
modes of judicial administration, to prevent 
the injustice. In the discharge of our duty, 
we shall not attempt to give a definition of 
the word "suicide," as employed in this and 
like policies of insurance, which will neces« 
sarily be apt to every supposable case, and 
cover the whole question, as it may arise in 
other cases. "What we say will be with sole 
reference to what is conceded or uncontro- 
verted, or which may, perhaps, be found by 
you to be established, in this particular case. 
We are not eaUed upon to speak of acci- 
dental self-killing, when there is not merely 
no intention to kill, but every instinct and 
desire to continue in life is in full force; nor 
of a choice of the mode of death, when death 
itself is absolutely certain, as if, to escape 
the torture of death by gradual bmming in a 
burning ship, the sufferer should cast himself,, 
as an act of choice and will, into the water; 
nor of a case where erroneous opinions and 
unbelief of a future leads one (as perhaps 
it has many) to make the question of life or 
death, one of mere choice to endure, or not 
longer to submit to live; nor of a ease where 
the opinions of the subject are such that the 
question of life or death has no moral as- 
pects whatsoever. Of these, or like cases, 
we say nothing. Not, however, to in- 
timate any doubt in relation to them, but to 
say, that the rule we give for your guid- 
ance is not given to be applied to them. It 
is enough, if it be a just rule in this case, 
whatever more restricted or more compre- 
hensive rule might be necessary, if it be pos- 
sible, by any rule, to reach and cover all 
cases. iS^or are we called upon, nor do we 
intend to go, beyond the claim which the 
defendants malie in this case. We under, 
stand them to concede, that, if Sheridan Gay, 
when he fired the pistol, was unconscious of 
the act, did not intend to take his own life, 
or was incapable of unuerstanding the physic- 
al consequences of the act, then the act was 
not "suicide," within the meaning of the con- 
dition of the policy, and the company are lia- 
'ble. But they claim, that, whetlier he was 
capable of appreciating the moral conse- 
quences of the act, as an act right or wrong, 
is immaterial; and their claim, therefore, 
is, that, if the deceased intended to kill him- 
self, and did kill himself, when capable of 
understanding the physical consequences of 
the act, irrespective of its moral bearings, 
as right or wrong, the defendants are not lia- 
ble. They further claim, that the contract 
is governed by the law of Massachusetts, or. 
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rather, the exposition of the law, applicable 
to contracts like this, by her judicial tribu- 
nals; and that the rule claimed by them 
here is in accordance with the decisions Qf 
the courts of that state. This presents the 
defendants' view of the construction of the 
contract. The plaintifiC, on the other hand, 
diams a different signification of the term 
"suicide" in this policy, and denies that tos 
court is bound to follow the decisions of 
Massachusetts courts. 

Not deeming It necessary for the pur- 
poses of this trial, to say anything to you 
upon the subject^ we pass the legal question 
raised by counsel, whether the decisions of 
the courts of Massachusetts are controlling 
upon us, in determining the interpretation 
or legal effect of this policy. That, if it be 
a question, is for us and not for you. 

"We do instruct you, in view of the claims, 
and of the concessions, expressed or implied, 
in the positions taken by counsel, that, if 
Sheridan Gay, at the time he fired the pistol, 
was conscious of the act he was committing, 
intended to take his own life, and was capa- 
ble of understanding the nature and con- 
sequences of the act, the defendants are not 
liable; and that, if the act was thus com- 
mitted, it is immaterial whether he was capa- 
ble of understanding its moral aspects, or 
of disimguishing between right and wrong. 
And, to give you the alternative, if, on the 
other hand, he was not thus conscious, or had 
no such capacity, but acted imder an insane 
delusion, overpowering his understanding 
and will, or was impelled by an uncontrolla:- 
ble impulse, which neither understanding 
nor will could resist, then the defendants are 
liable. Under this alternative view of the 
liability or non-liability of the defendants, 
you are to determine the question of fact— 
What was the condition of Sheridan Gay 
when he fired the pistol? The defendants' 
counsel rightly claim, that it is for the plain- 
tiff (having conceded the fact of self-killing) 
to satisfy you that he was in the condition, 
when he committed the act, which leaves 
the company liable, as we have stated the 
rule. 

The plaintiff claims, that the proof does 
establish that state of insanity, or overpower- 
ing influence of delusion, or uncontrollable 
Impulse, which rendered him incapable of 
committing suicide, within the definition given 
you. In support of that claim the plaintiff, 
In the testimony elicited on her behalf, points 
to his overwork in New York; his failure in 
health; his consequent depression of spirits; 
the alleged evidence of disease affecting his 
head— symptoms, as claimed, not then sug- 
gesting derangement, but now denothig its in- 
cipient stage; his abandonment of his em- 
ployment^ and subjecting himself to the mor- 
bid tendencies of a comparatively idle life; 
his exposure and over-tasking himself, on his 
visit to Rochester, and the consequent pam 
in his head, and fainting, claimed to indicate 
a diseased condition, in which the head and 
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brain were Involved; his apparently increased 
debility and dejection on his return; the ex- 
hibition of reserve, or less freedom in social 
intercourse; his more than usual nervous ex- 
citement, restlessness, inability to sleep, and 
alternations of flush and pallor in his counten- 
ance; his groundless suspicion and jealousy of 
his brother-in-law, Mr. Ames; towards the last 
days of his life, his false hearing, freely com- 
mented upon by counsel, and claimed to be 
the effect of a diseased mind and an unduly 
excited imagination, suggesting to him what 
was unreal; his excited sense of hearing, 
claimed to be shown by his twice hearing, 
when up stairs, in his room, what was said 
in an ordinary tone of voice down stairs in 
the dining room; his restless, wild appearance, 
starting and looking suddenly, from time to 
time, as if in expectation or fear of something 
approaching; his irrational conduct on Friday 
towards Mrs. Ames and her husband, and es- 
pecially on Tuesday night; his suspicion of 
an atteinpt to poison him, and apprehension of 
an endeavor to arrest him; his persistent be- 
lief that reports were in cu:culation prejudi- 
cial to his character; and, on the last morning, 
his apparent purpose to ride to Amyville, with 
his wife to accompany him, causelessly and 
suddenly abandoned, or, if no such purpose 
existed, then, his crafty deception practiced on 
his wife, to elude her, and conceal the piurpose 
or the Impulse under which he was acting; 
his leaving behind him a note intimating that 
he left from a fear that he should shoot Mr. 
Ames; his vacillating conduct, in taldng the 
train westward, towards Hartford, leaving the 
cars at Plamfleld; his depressed appearance 
there; his return towards Moosup without any 
fixed design, or, at least, expressing a state 
of Indecision; his continuing his journey a 
little further; the evidence of nervous excite- 
ment in the cars; and, finally, his sudden 
entrance into the ante-room of the car, and 
the discharge of the pistol at his head. 

Although the counsel for the plaintiff In- 
sists that there is not any sufficient proof to 
warrant the submission of the question to you, 
whether he had been unfaithful to his em- 
ployers at the time he lived in New York, 
and had unlawfully taken and appropriated 
their funds to his own use, the court is of the 
opinion that there is evidence on that subject 
which is proper for your consideration; and 
the suggestion of counsel is pertinent, that 
such a fact, if proved, would not weaken the 
force of the other evidence of his insanity, 
but rather suggests a cause, or, at least, an 
aggravation, of his disease, and makes his 
insanity more probable. A guilty conscience, 
fear of detection, and, perhaps, of punishment 
and disgrace, exciting his nervous system, 
stimulating his imagination, and thus increas- 
ing or co-operating with physical infirmity- 
all these, and other indications suggested by 
counsel, are claimed by the plaintiff to be 
established by th^ proofs, and to show that 
Mr. Gay, when he killed himself, was uot in 
a condition in which he did or could commit 
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suicide, Tvithin tlie test wliicli we have given 
for your guidance, but, on the contrary, that 
he was under the controlling influence of in- 
sane delusion, and overwhelmed by a sudden 
and violent paroxysm, and acted without con- 
sciousness or capacity to understand the con- 
seqLuences, and without an intent to effect the 
result. Whether these facts, relied upon by 
the plaintifE, are proved, and whether, if 
proved, they establish the claim of the plain- 
tiff in this respect, is for you to consider and 
determine. 

On the other hand, the defendants, in their 
presentation of the evidence for your con- 
sideration, admit that the testimony shows 
that Mr. Gay was under an insane delusion. 
They say that his health was impaired; that 
he was conscious of being guilty in his trans- 
actions with his employers in New York, and, 
concealing this secret, was in constant dread 
of discovery, punishment and disgrace; that 
his nervous system was affected, his imagina- 
tion imduly excited, a groundless jealousy 
and suspicion of his brother-in-law were pro- 
duced, and a delusion, that, by his (Jlr. Ames') 
agency, discovery and disgrace were impend- 
ing, possessed his mind to such a degree, that 
he was, in the language of the defendants' 
counsel, an insane man. But they claim and 
urge that this insanity, on the subjects to 
which it related, however produced, was not 
such as to deprive him of capacity to know 
and comprehend what he did, or of actual 
knowledge and intention to do as he did, with 
a distinct understanding of the nature and 
consequence of his acts; that, although his 
judgment was perverted, he acted intentional- 
ly, knowing what he did, and his final act of 
killing himself was with plan, intention and 
comprehension, such as made him a suicide, 
as that term has been defined by the court; 
that, when he thought of the deficiency in his 
accounts, he understood what were the natural 
and probable consequences of discovery; that, 
when, under the influence of his delusion, he 
thought Mr. and Mrs. Ames were talking 
upon that subject, and that Mr. Ames had 
written or was about to write to New York, 
he undei-stood that discovery would be the re- 
sult; that, when he meditated or spoke of 
shooting .Mr. Ames, if he had seen him put 
the letter in the post office, he knew the effect 
of shooting him, either to prevent the dis- 
covery, or to revenge it, or, at all events, that 
shooting him would kill him; that, when he 
took the pistol, notwithstanding the remon- 
strances of his wife, he knew and compre- 
hended how to use it, and understood its ef- 
fects; that, when he heard the steps of his 
mother-in-law on the stairs, and alarmed his 
wife by the fear that he was going to shoot 
her, and gave the explanation, now conceded 
by the defendants to have been an insane de- 
lusion, that some one was coming to arrest 
him, he, nevertheless, knew the consequences 
of shooting the person approaching for such 
a purpose; that, when he assured his mother- 
in-law that he would not hurt a hair of her 



head, he comprehended the fear expressed by 
his wife, and knew what it would be to shoot 
her mother; that, when, in his letter to Mr. 
Ames, he declared that Mr. Ames would know 
why he got away to avoid shooting him, he 
comprehended both the consequences of shoot- 
ing-Mr. Ames and the consequences of getting 
away, and that he intended to accomplish the 
latter and avoid the former; that his taking 
the can for oil that morning, his purchase of 
the cigar, and the payment of his fare, indi- 
cated knowledge, intention, capacity and un- 
derstanding; that even the deception practiced 
upon his wife, if it Avas a deception, as has 
been claimed, is to be explained, either by a 
purpose to conceal his then existing intention, 
and avoid inquiry, or to spare himself the pain 
of a conscious final parting; that, under the 
influence of fear of discoveiy and disgrace, 
and acted upon by the insane delusion that 
his misconduct had been or would be disclosed, 
he determined to kill himself ; that his appear- 
ance at Plainfield, and in the cars, indicates 
comprehension of the act he was then intend- 
ing and of its consequences; that the manner 
in which the act was committed shows not 
impulse, but determination and deliberation; 
and, finally, that the evidence does not war- 
rant the conclusion, that any sudden outbreak 
or paroxysm of violence, overpowering reason, 
memory or will, made him unconscious of the 
act he was committing, made him incapable 
of exercising will or volition, or deprived him 
of capacity to understand the consequences 
which would result from the act itself. Now, 
whether all the facts embraced in these claims 
of the defendants, and others more fully pre- 
sented by the counsel, are established by the 
evidence, and, especially, whether the infer- 
ences which they deduce therefrom are war- 
ranted or not, it is for you to decide; but, 
whatever you conclude in that respect, you 
must bring all the facts, and your inferences, 
to the test which we have given for your 
guidance. 

Counsel had a right to request us to say, 
that one who is conscious of the act which he 
commits, and has capacity to comprehend it& 
nature and consequences, is presumed to in- 
tend the results which natm:ally and ordinar- 
ily follow from it; and counsel had a right 
to ask the com-t to explain the natiu-e, and to^ 
remark upon the force, of the testimony of 
an expert expressing an opinion upon the case 
presented by other witnesses. 

In the departments of science and the arts, 
there are many facts and many deductions in- 
ferable from facts, which are out of the 
sphere of the knowledge of men in general. 
They are not supposed to be understood by 
the court or by the jm"y. Men of study, ex- 
perience and skill in the particular art or 
science to which a judicial investigation may 
relate, are permitted to aid, by giving the 
light which such study, experience and skill 
will throw upon the subject. Their opinions 
are stated as deductions which are proved, 
in such study and experience, to flow from 
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the facts stated. The confidence placed in 
such opinions, in ordinary life, illustrates 
the reason, and, to some extent, the 
ground, upon which such opinions are per- 
mitted to he received and weighed by the 
jury. If we are ill, we may know how we 
feel or suffer, and how we have felt- or 
suffered, and may know all that are called 
"symptoms," and all the visible physical in- 
dications; but we do not know the cause or 
nature of the illness. Our physician, being 
consulted, declares his opinion, and, to a 
greater or less extent, according to the nature 
of the case, and our confidence in hi?e, and 
the clearness and distinctness of his opinions, 
we rely upon it. This illustration shows, to 
some extent, the ground upon which such tes- 
timony is permitted and ■coiu'ts of justice re- 
ceive the opinions of those whose study, ex- 
perience- and skill enable them to deduce in- 
ferences and express opinions of which courts 
and juries are incapable. The value, how- 
ever, of the opinions of experts differs largely 
in degree, in different cases. It is of first 
importance that the facts upon which they 
are founded be satisfactorily established. In 
the present case, it does not occur to us that 
there was any dispute as to the facts in re^ 
lation to which the expert spokje.. It is, next, 
of importance, that the integrity and skill 
of the witness be known. I may add here, 
that no question is made of the competency 
of the witness who has testified here, or of 
the confidence due to his integrity. , But this 
is not all. "Where the expert states precise 
facts in science, as ascertained and settled, or 
states the necessary and invariable conclu- 
sion which results from the facts stated, his 
opinion is entitled to great weight. Where 
he gives only the probable inference from the 
facts stated, his opinion is of .less importance, 
because -it states only a probability. . Where 
the opinion is speculative',, theoretical, and 
states only the belief of the witness, while 
yet some other opinion is consistent with the 
facts stated, it is entitled to but little weight 
in the minds of the jury. 

Testimony of experts of this, latter descrip- 
tion, and especially where the speculative and 
theoretical character of the testimony is illus- 
trated by opinions of experts on both sides of 
the question, is justly the subject of remark, 
and has often been condemned by judges as 
of slight value. Like observations apply, in 
"a greater or less degree, to the opinions of 
witnesses who are- employed for a purpose, 
and paid for their services, who are brought 
to- testify as witnesses for their employers. 
This last observation has no pertinency to the 
present case, and is only made for the pm:- 
pose of explaining the reason why testimony 
of this sort has been the subject sometimes 
of such comments as have been made in yom: 
hearing. This condemnation is not always 
applicable. Often it would be imjust. Where 
an expert of integrity and skill states conclu- 
sions which are the necessary, or even the 
tisual, results of the facts upon whfch his 



opinion .'is based, the evidence should not be 
lightly esteemed or hastily discredited. But, 
after all, the question of fact in issue is not 
for the expert to decide. The question of fact 
in this case is neither for the expert nor for 
the court. It is for you to decide, upon your 
sound judgment, under the oaths which you 
have taken, to render a verdict according to 
the whole of the evidence submitted to you 
for consideration. I, therefore, repeat the 
test or rule of law by which you- are to be 
guided in determining this case. If Sheridan 
Gay, at the time he fired, the pistol, was con- 
scious of the act he was committing, intended 
to take his own life, and was capable of un-; 
derstanding the nature and consequences of 
the act, the defendants are not liable; and; 
if the act was thus committed, it is imma- 
terial whether he was capable of understand- 
ing its moral aspects, or of distinguishing be- 
tween right and wrong. If, on the other hand, 
he was not thus conscious, or had no such 
capacity, but- acted under an insane delusion, 
overpowering his understanding and will, op 
was impelled by an uncontrollable impulse, 
which neither understanding nor will could 
resist, then the defendants are liable, and 
your verdict must be for the plaintiff. 

If, under these instructions, you find for the 
plaintiff, your verdict will be for the sum of 
§5,000, with interest from the time the sun^ 
insured was payable by the policy, which, for 
the pm^poses of the verdict, is conceded to bo 
March 17th, 1869. 

The. jury found a verdict for the plaintiff. 

NOTE [from the original report in 2 BiKelow 
Ins. Gas.- 4]. In a letter from Hon.- W, D. 
Shipman, one of the learned judges before 
whom this case was tried, he says in reference 
to this case: "The rule of law laid down in 
this charge was the result of repeated and pro- 
tracted consultations between the judges who 
heard the cause; and we fully agreed on the 
point as stated by Judge Woodruff to the 
jury." In the note to Borradaile v. Hunter [2 
Bigelow, Ins. Cas. 280], all the cases upon this 
subject are collected, and the rulings in them 
stated. See, also, Terry t. Life Ins. Co. [Case 
No. 13,839], decided the present year. 



GAT (UNITED STATES v.). See Case No. 
15,193. 

GAYLBR (WILDER v,). See Cases Nos. 
17,648 and 17,649. 



Case Wo. 5,282a. 

In re GATLOR. . 

[Betts, Ser. Bk. 65.] 

District Court, S.-D. New. York, May, 1842. 

Bankruptcy — ^Pkoop op Debts.\ 

[1. Debts may be proven at any time dur-. 
ing the sitting of the court on the day. for 
showing' cause, and are not restricted to the 
hour fixed in the notice.] 

[2. The clerk of the district court, who is a 
standing commissioner, is not empowered to 
take proof of debts in bankruptcy.] 
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In bankruptcy. 

The counsel for the bankrupt [Charles G. 
Gay lor] moves his final discharge non ob- 
stante objections filed, by one of his credit- 
ors, or that those objections be disallowed as 
irregular and filed out of time. 

BETTS, District Judge. This is a point of 
practice touching proceedings on the day for 
showing cause under the 70 day notice. 
The order was that the creditors should 
show cause against the discharge on the 
13th June, at 10 o'clock. The court since 
the commencement of the June term, did not 
commence till 11 a. m., and this case was 
therefore not before the eom-t, or in a situa- 
tion for any proceeding in his behalf imder 
the notice, before 11 o'clock, and creditors 
and others in interest would not be prevent- 
ed coming in at that time and meeting his 
applicati(Jn. But it is a misapprehension of 
the practice to su|)pose that creditors are re- 
stricted to the precise hour in their appear- 
ance and opposition to the final discharge of 
the bankrupt The act requires notice to 
appear at a particular time and place to 
show cause, &c., at which time and place 
any creditor may appear and contest the 
right of the bankrupt to a discharge and cer- 
tificate. The exception to the objections in 
this case, that they were not filed previous 
to 10 a. m. or 4 or 5 minutes before 11, is 
of no avail. It was sufla.eient if they were 
on file when the case was moved or had been 
offered in coiu't, and indeed under the 77th 
rule, objections may come in at any time 
during the sitting of the court on the day for 
showing cause. I do not intend now to say 
but that the banlirupt may file his petition 
for his certificate after the sitting on the day 
appointed for showing catise, but clearly un- 
der nile 77, he cannot take that step until 
the opportunity to oppose him in com-t, 
throughout its session, that day has been al- 
lowed for his creditors and it would there- 
fore be more prudent and more in conso- 
nance with the terms of the rule not to put 
the petition on file until the day subsequent 

I shall allow the creditor to prove his debt 
nunc pro tunc before a commissioner, and on 
such proof being made, his dissent already 
interposed to stand. That probably will not 
be m-ged as of any avail, he being the only 
dissenting creditor and only representing 
?5,000 or ?6,000 of debt out of a gross 
amount of ?130,000, but the point being as 
to regularity and right, I shall permit his 
papers to have the same effect as if no mis- 
take had occurred as to the oflicer who could 
verify his debt and leave the case to be dis- 
posed as If his debt had been regularly 
l)i-oved at the time. The new proof must be 
taken and filed within two days. In the 



above case, the exceptions taken to the ob- 
jections were that they were not filed before 
10 a, m. on the day for showing cause, and 
that the debt was proved before the clerk 
of the court instead of a commissioner in 
bankruptcy. The decision settles the quesr 
tions that debts may be proved any time 
during the sitting of the court on the day 
for showing cause, and that the derk of the 
U. S. district court, who is a standing com- 
missioner, is not empowered to take proof of 
debts in banki-uptcy. 



Case No. 6,S83. 

GAYLOR et al. v. DYER. 

[5 Oranch, 0. C. 461.] i 

Circuit Court, District of Columbia. March 
Term, 1838. 

■ Replevin. 
If the vendee of goods on a credit, upon re- 
ceiving possession, of them, agree in writing 
that they shall remain the property of the ven- 
dors until the purchase-money is paid, the 
vendors may, before payment, maintain replev- 
in for them as their property against the mar- 
shal, who has seized them under an execution 
against the vendee. 

[This was an action at law by Gaylor and 
Spicer against Edward Dyer.] The marshal 
had seized an iron chest as the property of 
one George K. Myers, under a fieri facias 
against him. The plaintiffs replevied it as 
their property, and produced in evidence the 
following writing, given to them by Myers, 
upon his receiving from them possession of 
the chest: "Philadelphia, Feb. 15th, 1836. 
This is to certify that I have this day pur- 
chased from C. J. Gaylor & Co., one iron 
chest for the Union Agency of "Washington 
City, D. C, for which I have given them 
three notes of one hundred dollars each, pay- 
able on the last Friday of May next ensuing, 
and the said chest is to remain the property 
of C. J. Gaylor & Co. until the said notes are 
paid. Geo. K. Myers, for Thos. G. Hen- 
derson, Thos. Gibbons. Witness: J. B. 
Pickering." 

Upon the trial, THE COURT (CRANCH, 
Chief Judge, giving no opinion) instructed 
the jury, at the motion of Mr. Coxe, for the 
plaintiffs, that the said instrument of writ- 
ing, "is evidence of a conditional sale; and 
that the chest therein mentioned was, under 
said agreement, the property of plaintiffs 
until the payment of the notes given by said 
Myers; and unless the jury shall believe, 
from the evidence, that said notes are paid, 
the plaintiffs are entitled to recover." Ver- 
dict for plaintiffs. 



1 [Reported by Hon. "William Cranch, Chief 
Judge,] 
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Case No. 5,S84. 

GAYLORD et al. v. FT. WAYNE, M. & O. 
R. CO. 

[6 Biss. 286.] 1 

Circuit Court, D. Indiana. Feb., 1875. 

•COKPOltATIONS— POBFEITORE OP FbANCBISE— PRAC- 
TICE— CONFLICT OF Jurisdiction— Pbioritt of 
Possession — Amendments — Lis Pendens. 

1. The court will not forfeit the franchise 
of a corporation on the application of individ- 
uals; the right belongs to the state alone. 

[Cited in Harden v. Newton, Case No. 6,- 
054.] 

2. But if a bill prays for a receiver and gen- 
eral relief, the court will retain the bill for 
that purpose; a forfeiture of the franchise is 
not essential to the power of appointing a re- 
ceiver. 

4 

3. The court which first takes jurisdiction 
of a controversy and the ijarties, is entitled to 
retain it to its final termination, and also to 
take possession of the res, subject of the con- 
troversy, exclusive of all interference from 
any other court of concurrent jurisdiction; and 
it is not essential that the court first taking ju- 
risdiction of the controversy should also first 
take the actual possession of the res. 

[Cited in Sharon v. Terry, 36 Fed. 357.] 

[Cited in Texas Trunk R. Co. v. Lewis (Tex. 
Sup.) 16 S. W. 648; Sharon v. Sharon. 23 
Pac 1101; Smith v. Ford, 2 N. W. 139.] 

4. If a receiver appointed by another court 
on bill filed pending this controversy, takes 
prior possession of the res, his possession is 
wrongful and should give way to the prior 
jurisdiction of this court. 

5. The fact that the allegations of the bill 
were imperfect, and a demurrer was sustained, 
with leave to amend, does not change liie fact 
•of jurisdiction; as the amendments relate back 
to, and become part of, the original bill. 

6. This doctrine does not apply to such a 
<;ase. 

[This was a bill In equity by Thomas G. 
Gaylord and othex*s against the Ft Wayne, 
Muneie & Cincinnati Railroad Company.] 

McDonald & Butler and Hanna & Knefler, 
for complainants. 

Coombs, Morris & Bell, for defendant. 

Before DRUMMOND, Circuit Judge, and 
HOPKINS and BLODGETT, District Judges. 

DRUMMOND, Circuit Judge. By the act 
•of June 16, 1852, of this state [1 Rev. St. Ind. 
p, 242, § 16], it was provided that whenever 
a judgment was recovered against a corpo- 
ration other than banking, and it remained 
unpaid for the space of a year after the ren- 
dition thereof, and execution was not stayed 
by appeal or supersedeas, the proper court 
should have power to declare the franchise 
of the corporation forfeited, and to appoint a 
receiver, who was to reduce the assets of 
such corporation to possession, and pay the 
debts of the same. 

The plaintiffs in this case, having recovered 
a judgment against the .defendant in this 
■court in January, 1873, and the same re- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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maining unpaid within the terms of the stat- 
ute for more than a year, in April, 1874, filed 
a bill in this court asking for the forfeiture 
of the franchise of the corporation, and also- 
that a receiver be appointed by the com*t, 
that he be ordered to reduce the assets of the 
corporation to possession, and use the same 
to pay its debts, and particularly the debts 
of the plaintiffs, and also asking for such 
other and further relief as would consist 
with equity and good conscience. 

A demurrer to this bill was filed on the 6th 
of July, 1874. Upon the argument of the de- 
murrer in December last, the court sustained 
the demurrer, and granted leave to the plain- 
tiffs to amend their bill by the first day of 
January next following, the coxirt being of 
opinion that it could not forfeit the fran- 
chise, that having been granted by the state, 
and that the state alone had the right to 
have the same forfeited; but the court stated, 
at the same time, that it would retain the 
bill and grant any equitable relief to which 
the parties were entitled; and, therefore, the 
bill was not dismissed, but leave given to 
amend. No controversy is made in this case 
but that the paxties may have had a right 
to file a bill in the federal court, provided it 
was in the nature of a creditor's bill. The 
theory upon which the statute proceeds seems 
to be, that whenever a judgment is recov- 
ered, and remains unsatisfied for more than 
a year, no appeal or supersedeas being al- 
lowed, that of itself constitutes a legal in- 
solvency of the Corporation, and, authorizes 
an application for the relief named in the 
statute, namely, the appropriation of the as- 
sets of the corporation to the payment of its 
debts through a receiver. Therefore many 
of the allegations which are usually con- 
tained in a ci-editor's bill, and which have 
been considered necessary, are by the terms 
of this statute dispensed with; for example, 
the return of an execution nulla bona, before 
filing, the bill. 

In accordance with the permission given 
by the court on the 10th of D;ecember, when 
the demurrer was overruled, an amendment 
was filed to the bill on the 31st of December 
last No question is, made but that the bill 
as amended contains sufficient allegations 
upon which the com:t could grant equitable 
relief by the appointment of a receiver. Ac- 
cordingly, on the application of the plaintiff, 
after this amendment was filed, a receiver 
was appointed, on the second day of January, 
1875, who entered upon the performance of 
his duties, and took possession of the prop- 
erty of the defendant under the order made 
by the court This possession was taken in 
a peaceable manner, without the use of any 
force; the parties who were in the actual 
possession at the time, upon the presentation 
of the order of the com't, surrendering the 
property to the receiver of this court. 

At the time the receiver was appointed by 
this court there was nothing in the pleadings 
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or on the files of the court to show that there 
had been a receiver appointed by another 
covrt to take charge of the property, or that 
any such receiver was in possession of the 
same; the fact being, however, that a re- 
ceiver had been placed in possession of the 
property by the order of the Wayne circuit 
com*t prior to the appointment of the re- 
ceiver by this coui't, and it being claimed 
that the possession was taken by the receiver 
of this covu't without consent or acquiescence 
of the receiver of the Wayne circuit court. 
The circuit court of Wayne county directed 
the arrest of the receiver appointed by this 
com't for an illegal interference with its own 
order, and thereupon the receiver applied to 
this coiu-t at Indianapolis for a writ of ha- 
beas corpus, on which the receiver of this 
coui't was brought before it and a statement 
made of the facts in the case. 

Inasmuch as it is conceded that the receiver 
appointed by this com;t was acting under 
an order duly made, and took peaceable pos- 
session of the property in pursuance of the 
order, no objection seems to be made by 
any of tlie counsel in this court to the dis- 
charge of the receiver from arrest; he is ac- 
cordingly discharged. But the plaintife in the 
suit in the circuit court of Wayne county has 
come before this court and alleged the filing 
of a bill of complaint, on the 10th day of 
November, 1874, and th^ appointment, on that 
day, of a receiver by that court and moves 
that the order made by this court appointing 
a receiver be rescinded, for the reason that 
there was a receiver of the state court then 
in possession of the property; and the ques- 
tion is whether this order should be rescind- 
ed, or should stand as an order properly 
made under the facts in the case. 

It will be seen that the bill was first filed 
in this court. It was a bill asking the court 
to take possession of the property of the de- 
fendant, and to administer it for the benefit 
of its creditors. It is true that the bill, ask- 
ed, in addition to this, that the court should 
forfeit the franchise of the defendant; but the 
main object of the bill was to enable the 
plaintiffs to obtain payment, in whole or in 
part, of the judgment which they had obtain- 
ed against tlie defendant. A declaration of for- 
feiture of the franchise would, of com-se, con- 
stitute no satisfaction of the claim which the 
plaintiffs had against it. The main purpose, 
therefore, of tlie bill was for the com't by 
its receiver to take possession of the defend- 
ant's property. It is claimed this could not 
be- done without a previous decree of for- 
feiture of the franchise. But the forfeitui*e 
of the franchise was only one of the prayers 
named in the biU, and which, so far as the 
plaintiffs were concerned; was immaterial. 
And it will be observed that the bill asks 
not only for the payment of their debt, but 
for the payment of the debts generally of the 
<:orporation, alleging that the assets of the 
corporation had become subject to the pay- 
ment of its debts. 



The demurrer was sustained on the grouud 
that the allegations of the bill for the full 
relief asked on the part of the plaintiffs were 
defectively or imperfectly stated, not that 
there was no case made upon the bill, whi^-li, 
if properly stated, would entitle the plain- 
tiffs to any relief. In other words, the court 
took jurisdiction of the controversy, altliough 
the allegations may be said to have been in- 
sufficient and imperfect 

The principle upon this subject is properly 
stated in the opinion of the circuit com-t of 
the Nortiiern district of Illinois in the case 
of the Union Trust Co. v. Rockford, R. I. & 
St L. R. Co. [Case No. 14,401], that the 
court which first takes cognizance of the con- 
troversy is entitled to retain jurisdiction to 
the end of the litigation, and incidentally t6 
take the possession or control of the res, the 
subject matter of the controversy, to the ex- 
clusion of all interference from other courts 
of concurrent jurisdiction, and that the prop- 
er application of this principle does not re- 
quire that the court which first takes juris- 
diction of the controversy shall also first take 
the actual possession of the thing in con- 
troversy. 

Then the question is as to the application 
of this rule or principle to the present case. 
It is insisted that, because the bill was 
amended, and, between the date of the fil- 
ing of tlie bill ,and the amendment, another 
creditor instituted a suit in the state court 
and had a receiver appointed who took pos- 
session, therefore this court lost jmrisdiction 
of the res, and could not permit the imperfect 
allegations to be amended, and thereby af- 
fect the assumed right of the state court 
over tlie res. The only question that arises 
in this aspect of the case is whether the 
federal court had jurisdiction; if it had, tlien 
the principle applies that no other court of 
concurrent jurisdiction could interfere with 
the res, which was the subject matter of con- 
troversy. 

It is to be presumed that each court would 
equally protect the rights of the creditors of 
the defendant. But which court has first 
obtained jurisdiction, and has the right to 
call upon creditors to come before it for 
the protection of their rights? In deciding 
this question, we have to lay down a rule 
which would apply to both courts, state and 
federal; one by which we would be bound if 
the state court first obtained jurisdiction of 
tlie res, and by which the state courts should 
also be bound when the federal court has 
first obtained jurisdiction; and we are not 
prepared to hold that because the allegations 
in the bill are imperfectly stated, or because 
an amendment is made to the bill, that there- 
by the court loses jurisdiction of the subject 
matter. All amendments germane to the bill 
and allowed by the court, relate back to the 
time when the bill was filed, and are consid- 
ered as incorporated into, and a part of. the 
original bill. And it cannot affect the ques- 
tion that the amendment asks that the re- 
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ceiver shall do something else, as by adopt- 
ing a change in the manner of administer- 
ing the assets. We think that there is no 
other safe rule to adopt, in our mixed system 
of state and federal jurisprudence, than to 
hold that the court which first obtains juris- 
diction of the controversy, and thereby of 
the res, is entitled to retain it until the litiga- 
tion is settled. Where a bill is filed, the ob- 
ject of which is to obtain payment of a 
judgment or of a debt out of the assets of 
the defendant, if the assets are withdi-awn 
from the court by another court, of course 
the object of the bill can never be attained; 
there is really nothing about which there 
can be litigation. The continuance, there- 
fore, of a suit, under such circumstances, 
would be useless. The only relief that the 
party could have would be to follow the 
property to the other court. Whether or not 
in a race among creditors against an insol- 
vent party, where bills are filed in courts of 
concurrent jurisdiction, and a receiver asked 
to take possession of the property, the receiv- 
er who first obtains actual possession can 
hold it without regard to the time when the 
court took jurisdiction of the case, is a very 
serious question. It was held by the cir- 
cuit court of the Northern district of Illinois, 
in the case already referred to, that it was 
not material that a receiver appointed by the 
state court had first taken actual possession 
of the property provided the federal court 
had the prior right to control the res. We 
think that decision was correct; otherwise m 
the ease supposed, where a bill is filed in one 
of the com-ts, and an application made for 
the appointment of a receiver, and the case 
presented, argued and considered, and a 
receiver appointed, at any time before the 
receiver takes actual possession of the prop- 
erty another creditor can go into another 
court, make his application, have the appoint- 
ment made, and the receiver take- posses- 
sion of the property. This would seem to 
be in violation of the principle which has 
been so often sanctioned by the decisions, 
that that court which first takes cognizance 
of the controversy, and, incidentally, of the 
res, has the right to proceed and terminate 
the litigation. 

This being so, it becomes simply a question 
of jurisdiction, not a question whether or not 
the case of the plaintiffs is perfectly stated. 
Defects can be supplied and the jurisdiction 
of the court not afEected. Suppose that, up- 
on an application to a court of equity for re^ 
lief by a creditor against an insolvent es- 
tate, an omission were made to state in the 
bill that an execution was issued and return- 
ed nulla bona; if the fact warranted it, that 
defect might be supplied, and it would not 
affect the right of the court to proceed and 
give relief; so with the omission of any 
other allegation not affecting the question of 



the jurisdiction of the court over the subject 
matter. Of course, in all that has been said, 
it is assumed, what was the tact in this case, 
that the bill was not only filed first in this 
court, but that the process was issued and 
duly served upon the parties, and that they 
were in court subject to its jurisdiction be- 
fore any proceeding was instituted in the- 
state court. 

It is contended on the part of the counsel 
who ask that the court shall vacate the or- 
der made in this case, that this is like the 
case of lis pendens, and that the same prin- 
ciple applies as woiild apply there. 

It is well known that the application of 
that principle proceeds no further than this; 
that, whenever, upon the face of the record, 
by the institution of a suit and service of 
process it is shown that property or rights 
are to be affected, no one can deal with the 
property or those rights except subject to the 
suit; and if, after a pei*son deals with' the 
property, amendments are made upon the 
record, which show that the particular prop- 
erty with which he has dealt is affected, 
when the original record did not, that he is- 
not bound by virtue of lis pendens; because, 
having dealt in good faith with the property, 
and there appearing nothing upon the rec- 
ords, of the court to prevent any third party 
from dealing with it, the record cannot be 
amended so as to affect his rights, and it is 
for the reason that he is not at the time ju- 
dicially informed of anything to prevent his 
dealing with the property. 

We hardly think that the principle should 
apply to the case of a receiver. It is simply 
a question what court shall conti'ol the assets 
of the defendant in this case, and disti'ibute 
them among creditors. A receiver has no 
right of ownership in the property. He. is 
not a purchaser in good faith for value. He 
is simply the officer of the court, and there- 
fore no rights of creditors or of third parties, 
in any way are affected by refusing to allow 
another court to interfere with the res, which, 
is the -subject of controversy in the case. 

We think, tlierefore, upon the whole, as we 
have already said, that the only safe rule to 
follow, in our mixed system, is that the 
court which first takes control of the contro- 
versy, (even although it may be by an im- 
perfect bill, so that it gives jurisdiction of 
the controversy, and thereby of the res,) is 
entitled to maintain it to the end, without 
being disturbed by any other court of concur- 
rent jurisdiction. 

We therefore overrule the application made 
to rescind the order appointing a receiver 
in this case. 

In a subsequent case the above principles 
were re-argued before Judge Drummond, who 
adhered to the rulings in the foregoing opinion, 
as being satisfactory to himself and his col- 
leagues. 
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Case ISTo. 5,S85. 

GAYLORD T. JOHNSON. 

[5 McLean, 448.] i 

Circuit Court, D. Indiana. May Term, 1850. 

■COUUTS— JUKISDICTION — CITIZENSHIP — SUIT BE- 
TWEEN AssiGNOK AKt) Assignee ov 
* PuoTiiissoRY Note. 

1. The assignee of a note, a citizen of Ohio, 
may bring his action in the circuit court 
against the assignor, a citizen of Indiana. 

2. A note made payable in Ohio is an Ohio 
<:ontract, and demand of payment when lie 
note is due, protest and notice are due dili- 
gence. 

3. Where the action is between the assignor 
and his immediate assignee, it is only neces- 
sary to sustain the jurisdiction of the circuit 
court that plaintiff and defendant are citizens 
of different states. 

4. The action is on the contract of assign- 
ment. 

At law. 

Mr. Henderson, for plaintiff. 

Mr. Ray, for defendanL 

OPINION OF TH:E COURT.' This action 
is brought by the plaintiff LT. G. Gaylord], 
as assignee of a promissory note by the de- 
fendant [Howard P. Johnson], the payee, 
who was a citizen of Indiaoa. Two objec- 
tions are made by the defendant: (1) That 
the assignor could not sue in this court, con- 
sequently his assignee cannot sue. (2) By 
the laws of Indiana, the maker of the note 
must be prosecuted to insolvency,— the note, 
not being payable to or at a bank, is not 
negotiable by the laws of Indiana, 

This suit is brought against the indorser, 
to which no objection can be made, under 
the eleventh secnon of the judiciary act 
[1 Stat. 73], which applies to assignments, 
where the action is brought by the assignee 
against the maker of the note. There was 
a special plea that the note was assigned 
in Indiana, to which there was a demurrer. 
The note was payable in Ohio, it was there- 
fore an Ohio contract, and governed by the 
laws of Ohio. Demand of payment of the 
note when due, protest and notice, are due 
diligence. As this action is brought against 
the assignor, by his assignee, the place of 
assignment is immaterial. The action is 
founded on the assignment, and the plaintiff 
and defendant are citizens of different states. 
This gives jurisdiction. The demurrer is sus- 
tained, and judgment 



GAYLORD (aicNAMARA v.). See Case No. 
8,910. 

<JAYLORD PATENT COUPLING & 
MANUF'G CO. (BLISS v.). See Case No. 
1,547. 

GAY'S GOLD (UNITED STATES v.). See 
Case No. 15,194. 

1 [Reported by Hon. John McLean, Circuit 
Justice!] 



Case No. 5,286. 

GAYTES V. AMERICAN et al. 

[5 Biss. 86; 1 14 N. B. R. 141.] 

Circuit Court, N. D. Illinois. May, 1869. 

Tkoveu— Suit by Assignee is Baxkuuptcy to 
Recover Assets. 
An action of trover will not lie by the as- 
signee against judgment creditors to recover 
the value of the bankrupt's property, sold on 
execution, prior to the commencement of bank- 
ruptcy proceedings. 

Trover by [Carol Gaytes] the assignee 
against [Oscar L.] American and [John] 
Smith, judgment creditors of the bankrupt, 
to recover the value of personal property lev- 
ied upon by the sheriflE under an execution 
from the superior court of Cook county is- 
sued and levied January 13th, 1868. The 
property was sold January 2oth, and on the 
13th of February following the debtor filed 
a petition in bankruptcy, upon which he was 
afterwards adjudged a bankrupt. Verdict 
having been rendered against the defend- 
ants, they moved for a new trial, 

Bentiy & Hart, for plaintiff 

W. C. Grant, for defendants. 

DRUMMOND, Disti'ict Judge. The ques- 
tion raised on the trial and reserved was 
whether the action of trover was maintaina- 
ble under the circumstances. 

The cases of Cooper v. Chitty, 1 Bmrows, 
20, of Smith v. Milles, 1 Term R. 475, and 
Price V. Helyar, 4 Bing. 597, decide that a 
sale by a sheriff after an act of bankruptcy, 
although it may be before the issuing of the 
commission of bankruptcy, was a conver- 
sion of the property under the English law 
of bankruptcy, and also that an action of 
trover could be maintained under such cir- 
cumstances, but that an action of trespass 
could not be maintained when it was sought 
to make the officer a trespasser by relation 
merely. Under the English bankrupt law 
the transfer of the property to the assignee 
related back to the act of bankruptcy, and it 
made.no difference how secret that act mi^ht 
be (it might be entirely unknown to the offi- 
cer who took the property) if there had been 
an act of bankruptcy prior to the time when 
the sheriff took possession of the property 
under his writ, the transfer relating back to 
the act of bankruptcy intermpted and set 
aside all subsequent acts, and therefore the 
sheriff was held responsible,— a rather hard 
rule where he acted in good faith; but that 
was the undoubted la!w under the English 
act of bankruptcy. Inasmuch as it was held 
by these authorities that there was relation 
back to the act of bankruptcy whenever 
there was a conversion of the property after 
the act of bankruptcy, then the sheriff was 
responsible in an action of trover, because 
the gist of the action was the wrongful con- 
version of the property. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 
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Now, what is the reasonnof the rule under 
oui* law? The 38th section of th.e bankrupt 
law [of 1867 (14 Stat 517)] provides "that 
the filing of a petition for adjudication in 
bankruptcy, either by a debtor in his own 
behalf, or by any creditor against a debtor, 
upon which an order may be issued by the 
court, or by a register in the manner pro- 
vided in section four, shall be deemed and 
taken to be the commencement of proceed- 
ings in bankruptcy, under this act." Then 
the filing of the petition is the commence- 
ment of proceedings in bankruptcy, and tlie 
14th section declares that the assignment 
shall relate back to the commeucement of 
said proceedings in bankruptcy, and there- 
upon, by operation of law, the title to all 
such iiroperty and estate, both real and per- 
sonal, shall vest in said assignee, so that it 
will be seen that om* law is different from 
the English law. The transfer of the prop- 
erty under the English law related bade to 
the act of bankruptcy, while the transfer of 
the property under our law relates back to 
the commencement of proceedings in bank- 
ruptcy, viz., the filing of the petition. That 
being so, upon what principle is it that the 
action of trover can be maintained in this 
case consistently with the rule established 
under the English law, imless there is a 
wrongful conversion of the property, when 
by relation it belongs to the assignee? What 
were the facts? At the time that the ex- 
.ecution issued, viz., on the 13th day of Janu- 
ary, 1868, the banlcrupt had not filed his pe- 
tition. The assignment, then, did not re- 
late back to that time. At the time of the 
sale, which was on January 25, 1868, the pe- 
tition had not been filed. The relation of 
the transfer of title to the property which 
belonged to the bankrupt was only to the 
13th of February, 1868, when the petition 
was actually filed. The question then arises, 
the whole act of possession and of conver- 
sion having been committed before the filing 
of the petition, whether the assignee can 
maintain the action of trover. I am inclined 
to think that he cannot 

All that existed at the time of the com- 
mencement of the proceedings in bankruptcy 
was a right of action. There was no con- 
version of the property after the filing of the 
petition. We have seen how, by the doc- 
trine of relation, a conversion subsequently 
would authorize the assignee to maintain the 
action of trover. The argument of Lord 
aiansfield, in the case of Cooper v. Chitty, 1 
Bm-rows, 20, is unanswerable on this point 
that, although the assignee has not the pos- 
session of the property at the time of the 
conversion, and it is not in existence and 
may not be until long after the conversion, 
still the doctrine of relation comes in and 
declares that If there is a conversion after 
the act of bankruptcy that clothes the as- 
signee with all the rights that the banlanipt 
would himself have had over the property; 
So; in order to preserve the rights of the 



general creditors, the action is maintainable. 
But I think, considering the peculiarity of 
the action of trover, and as the essence of it 
is a wrongful conversion, that the assignee 
must have been able to maintain this action 
at the time of the conversion, and, inasmuch 
as he could not have done so, the doctrine 
of relation did not go far enough back in 
this instance. I think that the action of 
trover is not maintainable. 
New trial granted. 

NOTE. The assignee may sue in trover for 
a conversion after proceedings in bankruptcy 
commenced before his appointment, though for 
a conversion prior to the filing of petition he 
must sue in equity. Garland v. Carlisle, 4 
Clark & P. 693, approved and cited in Mitchell 
V. McKibbin [Case No. 9,666J. 



Case No, 5,287 

GAYTES V. HIBBARD et al. 

[5 Biss. 99.] 1 

District Court, N. D. Illinois. June, 1869. 

Bills and Notes— Certainty op Time of Pay- 
ment — Cektaintt of Payee. 

1. A premium note to a mutual insurance 
company, payable "at such times as the direct- 
ors of said company may, agreeably to their 
act of incorporation, require," is rendered due 
and payable when the directors have properly 
required the money to be paid. 

2. If made payable to the company, "or the 
treasurer for the time being," these latter 
words are simply indicative of the officer 
through whom the payment might be made. 

[This was a suit by Carol Gaytes, assignee 
of the Mercantile Mutual Fire Insurance 
Company, against William G. Hibbard and 
Pranldin F. Spencer.] 

Demurrer to declaration upon the follow- 
ing instrument, given for premium upon 
a policy of insurance: "For value received 
in policy No. 73, dated 12 August, 1865, issued 
by the Mercantile Mutual Fire Insurance 
Company of Chicago, we promise to pay said 
company, or the treasurer for the time be- 
ing, the sum of two hundred and fifty dol- 
lars, in such portions and at such times as 
the directors of said company may, agree- 
ably to their act of incorporation, require.'' 
The grounds of the demm*rer appear in the 
opinion. 

Hitchcock, Dupee & Evarts, for plaintiff. 
Clarkson & Van Schaack, for defendants. 

DRUaiMOND, District Judge. In support 
of the demurrer it is insisted that the instru- 
ment sued on is not a promissory note; thai 
it is not certain as to the person to whom 
the money was payable, it being to the 
Mercantile Mutual Fire Insurance Company 
or its treasurer for the time being. Second- 
ly, that it is not certain as to the time of 
payment, there being no time specified in the 
instrument when the money was to be paid. 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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And, thirdly,, that there is no certainty in 
relation to the fact of payment at all. 

I do not know that it is necessary for the 
•court to decide whether this was a "promis- 
sory note," technically so called. The ques- 
tion is, whether the count in the declaration 
is sufficient It avers that the directors of 
the company did require a certain portion 
of the ?250 to be paid at a fixed time, nam- 
ing the time, and that the money was not 
paid at that time, and that, by the charter 
of the company, the whole sum became pay- 
able. 

I hold this to be a contract, in substance, 
to pay two hundred and fifty dollai's to the 
Mercantile Mutual Fire Insurance Company 
of Chicago; the words "or the treasurer 
for the time being," being simply, I think, 
indicative that the money might be paid to 
the company through its treasurer. 

Then the time at which payment was to 
be made became certain when the directors 
of the company, agreeably to their act of 
incorporation, fixed the time requiring the 
money to be paid. So, according to the 
rule, "Id certum est quod certum reddl 
potest," it will become certain precisely on 
the same principle as money payable on de- 
mand. There the time when it is payable 
is uncertain. It does not technically be- 
come payable until the demand is made. 
The demand having been made, that which 
was uncertain has become certain. So here, 
this is in the nature of a demand by the 
directors of the company to make payment, 
and when that demand is made, then the 
time is fixed and certain. 

I think the demurrer must be overruled, 
Avith leave to the defendants to plead if 
they so elect. 

NOTE. A written promise to pay a sum "in 
such manner and proportions, and at such time 
and place as he shall from time to time require," 
is a promissory note. Goshen, etc., Tumpilce 
Co. V. Hurtin, 9 Johns. 217; Washington Co. 
Mut. Ins. Co. V. Jliller, 26 Vt. 77. An instru- 
ment as follows: "I promise to pay M. $172 
when I collect a note received from him on T.," 
is due and payable on the occurrence of the con- 
tingency. Walker v. Phillips, 35 Tex. 784. 
For a full exposition of the maxim "Id certum 
est quod certum reddi potest," consult Broom, 
Leg. Max, 599. 



Case 'No. 5,388. 

GAYTES V. LEWIS. 

[2 Biss. 136; 1 2 Chi. Leg. News, 385.] 

Circuit Court, N. D. Illinois. April, 1869. 

CORPOKATIONS — POWEK TO MOItTGAGB PROPBBTT. 

1. A corporation organized under the Illinois 
statute of February 18, 1857 [Gross' St. 1871, 
p. 130], has the power to mortgage its proper- 
ty. 

2. This statute is independent of the act of 
February 10, 1849 [Gross' St. 1871, p. 126]. 

This was a bill in equity by Carol Gaytes, 
assignee of the Union Glass Company, bank- 

1 [Reported by Josiali H. Bissell, Esq., and 
here reprinted by permission.] 



rupt to enjoin 



Lewis from foreclosing 



a mortgage given to the defendant by the 
company 'prior to its bankruptcy. 

Asay & Lawrence, for plaintiff. 
Hitchcock & Dupee, for defendant. 

DRUMMOND, District Judge. The only 
question in this case is as to the ijower of 
the Union Glass Company to make a mort- 
gage of some propertj'^ belonging to the com- 
pany. It is contended on the part of the 
plaintiff that a mortgage made by the com- 
pany was invalid, as being ultra vires, and 
not within the authority of the company to 
make. The question arises under the act of 
1849 and the act of 1857 (Gross' St. 1871, 
pp. 126, 130, tit. "Corporations," etc.). It is 
claimed on the part of the plaintiff, that the 
act of 1849 operates upon the company and 
disables it from making a mortgage. 

The second section of the act of 1849 pro- 
vided that when a company had been cre- 
ated, as provided in the first section, and a 
certificate had been filed, properly signed and 
acknowledged, the persons who thus become 
a body corporate and their successors, should 
be a corporation by the name stated in such 
certificate; that they should have succession, 
sue and be sued; have a common seal, "and 
they shall by their corporate name be capa- 
ble in law Qf purchasing, holding and convey- 
ing any real or personal estate whatever, 
which may be necessary to enable the said 
company to caiTy on their operations named 
in such certificate, but shall not mortgage 
the same or give anj' lien thereon." 

Undoubtedly if this law was binding on 
the company, it would not have the power 
of making a mortgage such as was made 
in this case; but the act of 1857 contains no 
such restriction. In many respects it seems 
to be a duplicate of the act of 1849, biit in 
some particulars, the act of 1857 is different; 
for example, the act of 1849 requires the 
certificate to be filed in the office of the clerk, 
of the county in which the business was to 
be transacted. The act of 1857 requires the 
certificate to be filed in the office of the clerk 
of circuit court, etc., and there are some 
minor differences in the two acts; and the 
second section of the act of 1857 declared 
■that the capital stock of the company should 
not be less than $10,000, nor more than 
$500,000; the time of its existence was not 
to exceed fifty years, and also provided that 
the capital stock should be fully paid within 
four years, otherwise it was to work a dis- 
solution of the company, and then the third 
section declared, "when the certificate, shall 
have been filed, as aforesaid with the clerk 
of said court, and a duplicate thereof filed 
in the office of the secretary of state, the 
said clerk shall issue a license to the person 
who shall have signed and acknowledged 
the same, on the reception of which they 
and their successors shall be a body politic 
and corporate, in fact and in name by the 
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'name stated in such certificate, and by that 
name shall have succession, and be capable 
of suing and being sued in any court of law 
or equity in this state, and may have a com- . 
mon seal, and alter the same at pleasure 
and be capable, in law, of purchasing and 
holding, conveying and disposing of any such 
real or personal estate," &c. 

Now, it is admitted by the case that the 
■company was organized under this law of 
1S57, The question is whether the provision 
■contained in the second section of the act of 
1S49 operated upon it and continued as a 
binding condition upon a company organ- 
ization under the act of 1857, Independent of 
that, there is no doubt that the language 
contained in the third section of the act of 
1S57 would be sufficient to enable the com- 
pany to make a mortgage. The language is 
of such a character as in similar cases has 
been held to imply the power to encumber 
-and mortgage property. "Shall be capable 
in law of purchasing and holding, convey- 
ing and disposing of any such real and per- 
sonal estate, choses in action, and securities, 
negotiable or otherwise, as may be expe- 
dient and necessary to enable the said com- 
pany to carry on their op&rations and busi- 
ness, named in such certificate." 

Without some limitation upon that lan- 
guage, the necessary construction of it would 
be that the company would have the power 
to mortgage and encumber their real prop- 
erty. 

I am inclined to thinlc that this law of 
1857 must be construed as independent of 
the law of 1849; that the condition annexed 
to the law of 1849 did not necessarily follow 
and operate upon the law of 1857. Therefore. 
I think the mortgage a valid lien. Bill dis- 
missed. 



Case No. 5,289. 

The GAZELLE, 

[1 Spr. 378.] i 

TUstrlct C!onrt, D. Massachusetts. Feb., 1858. 

Admibaltt — Arrest op Vessel in' Hands op 

Sheriff— Effect of Sheriff's Sale on 

JPabamodnt Liens fob Wages. 

1; A vessel being in the possession of a 
sIierifE, by virtue of a writ of attachment on 
mesne process, from a state court, and the 
marshal holding a warrant to arrest the same 
vossel, in a suit by seamen for wages, the 
sheriff refused to permit the marshal to take 
possession of the vessel, and the latter re- 
turned his precept unexecuted. The court re- 
fused to proceed to exercise jurisdiction over 
tlie vessel. 

2. Whether the sherifE had a right to • ex; 
<*hKle tlie marshal from executing process, to 
•onforce a paramount lien, and whether the 
marshal might have taken possession by force, 
are grave questions. 

3. A sale by a sheriff, on execution for debt, 
under the laws of Massachusetts, has none of 

I [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 



the characteristics of an admiralty "sale, and 
does not divest paramount liens. 
[Cited in The Island City, Case No. 7,109; 

Crosby v. The Lillie, 40 Fed. 368; The 

Cerro Gordo, 54 Fed. 392.] 

4. A court of admiralty will enforce such 
liens, by ordering the arrest and sale of the 
vessel, and from the proceeds satisfy the liens, 
and then pay over the residue to the purchaser 
under the sheriff's sale. 

5. Where a voyage was broken up by a sale 
of the vessel on execution, the seamen were 
allowed wages up to the time of the sale, and 
compensation for their time and expenses in 
returning to their home port. 

6. While mariners properly remain by their 
vessel, if subsistence be not furnished them by 
the master, they may recover the amount which 
they have properly paid therefor. 

• .[Cited in The Champion, Case No. 2,584; 
Worth V. The Lioness No. 2, 3 Fed. 925.] 
[See Brown v. The Alexander McNeil, Case 
No. 1,988.] 

7. An attachment of a vessel on mense pro- 
cess, does not break up the voyage. 

[8. Cited in The Maggie Hammond, 9 WalJ. 
(7t} IT, S.) 457, and in Tiie Becherdass Ambai- 
dass. Case No. 1,203, to the point that our ad- 
miralty courts have full jurisdiction over suits 
between foreigners, if the subject-matter of 
the controversy is of a maritime nature; but 
that the question is one of discretion in every 
case.] 

In admiralty. 

B. F. Miller, for libellants. 
Josiah W. Hubbard, for claimants. 

SPRAGUE, District ,Tudge. This is a libel 
for wages, by two seamen, against a small 
British vessel, belonging to Cornwallis, in the 
province of Nova Scptia. The suit is prose- 
cuted with the approbation of the British con- 
sul at Boston, and is resisted by the claim- 
ants [Young and others], purchasers under a 
sheriff's sale. On the sixth day of November, 
1857, these libellants shipped at Cornwallis, 
for a voyage from thatrplace to Boston, and 
back; one of them, Clark, as mate, for $19 
per month, and the other, Murphy, as sea- 
man, for $15 per month. Under this con- 
tract the vessel arrived at Boston, on the 
seventh day of December last; and on the 
eighth of the same month, she was arrested 
by a sheriff, by, virtue of a process from a 
state court, sued out by a creditor of the own- 
ers of the vessel. This proceeding is called 
an "attachment on mesne process." Those 
not conversant with the local law of Massa- 
chusetts, are often misled by the use of the 
wor,d "attachment." The object is not to 
compel an appearance by the defendant; but 
the property of the debtor is taken by the 
sheriff, and held by him, as security for the 
payment of any judgment which the plaintiff 
may recover. A judgment was recovered by 
the creditor in the state court, and execution 
issued thereon; and on the 30th day of Jan- 
uax'y last, the sheriff sold the vessel at auction, 
by virtue of. that execution, and she was imme- 
diately afterwards delivered to the pur- 
chasers. This libel was filed on the 23d of 
December, 1857, and on the same day, a war- 
rant was issued for the arrest of the vessel. 
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The marshal attempted to execute this pro- 
cess, but foimd the sheriff in possession, 
claiming to hold her under the writ of attach- 
ment from the state court; and as he re- 
fused to permit the marshal to enter upon 
the vessel, or to take her into his custody, 
the latter desisted from the attempt. In that 
state of the ease, I refused to proceed to exer- 
cise jurisdiction oyer her. Whether the sher- 
iff could rightfully refuse to permit the mar- 
shal to take possession, in order to enforce a 
paramount lien, and whether the marshal 
could properly have proceeded to execute his 
precept, by force, in the same manner as 
against unlawful resistance by a private indi- 
vidual, are grave questions, which I do not 
now decide. "Whatever may have been the 
respective rights and duties of the two execu- 
tive officers, the fact was, that the marshal 
had never had possession, and returned his 
precept unexecuted, and this debarred the 
court from proceeding further. I could not 
exercise jxurisdiction over a vessel which was 
not, and had never been, in the custody of 
any officer of the com*t. 

On the 27th day of January, 1838, on motion 
of the proctor for the libellant, another war- 
rant to arrest the vessel was issued, which 
was duly executed on the 5th of Febiiiary, 
before which time the custody of the sheriff 
had ceased, he having delivered the vessel to 
the purchasers under the sheriff's sale. 

Although the sheriff was permitted to hold 
possession of this vessel, until he had sold 
her on execution, and had terminated his cus- 
tody by a delivery to the purchaser, such sale 
and delivery did not divest or impair the lien 
of the libellants. The purchaser took the ves- 
sel cum onere. The sale by the sheriff was by 
the common-law writ of fieri facias only. The 
prior attachment on mesne process had only 
the effect of bringing the property within the 
reach of the writ of execution, but gave no 
efficacy to the sale, which derived all its force 
from the execution. In such a suit, no notice 
is given, except to the debtor, and his rights 
alone are affected. It is a suit in personam 
merely. It is in no respect a suit in rem. 
Neither the writ of attachment, nor of execu- 
tion, directed the officer to take this vessel, 
or even named her, but they both ran against 
the debtor, and all his goods and chattels. 
Such a sale has none of the characteristics of 
an admiralty sale, upon process in rem, after 
notice to all the world, to intervene for their 
rights or interests. As soon, therefore, as the 
sheriff had delivered this vessel to the pur- 
chaser, the marshal arrested her, to enforce 
the lien of these libellants; and the purchaser 
being well advised by counsel, has not con- 
tested the paramount right of the libellants 
to proceed against the vessel, and to have 
her sold imder a decree of this court, for the 
payment of their claim. The only question 
now made is, as to the amount which should 
be decreed to the respective libellants. The 
voyage has been broken up by the fault of 
the owner, as he permitted the vessel to be 



sold for his debt. This was a violation of 
his eonti-act with the libellants, for which 
they have a right to recover a full indemnity. 
To constitute this indemnity, they are entitled 
to their wages, so long as they were properly 
attached to the vessel, and thereafter, up to- 
the time when, with reasonable diligence, they 
may retturn to Cornwallis, and their necessary 
expenses while remaining here, and in so re- 
turning. 

It is insisted in behalf of the claimants, that 
the voyage was broken up by the attachment, 
and that the connection of the libellants with 
the vessel then ceased; but this position is 
not tenable; it would be unsound in principle, 
and of the most mischievous consequences, to 
hold that a mere attachment by mesne pro- 
cess, under the law of Massachusetts, termi- 
nated the voyage, and dissolved the contract 
between the mariners and the owners. Such 
an attachment may be made for any alleged 
amount of debt, by any person, without pre- 
vious application to any com't or magistrate, 
and without even an affidavit that any debt 
was due. The attachment may be dissolved, 
and possession restored to the owner, in 
various ways, as by payment of the debt, 
or giving security for the payment of the 
judgment that may be recovered, or by 
withdrawal of the suit, or by judgment's 
being rendered in favor of the defend- 
ant. "Where a neutral vessel has been taken 
on the high seas, by the cruisers of a bel- 
ligerent, and carried into port, for trial, it 
has been held that the seamen who remained 
by the ship are entitled to wages, to the time 
of condemnation. That is a stronger case 
than the present, for there the owner has no 
power to release the vessel, but she must be 
held, at the option of the captors, imtil ad- 
judication. An attachment, under the law of 
Massachusetts, may not even delay the voy- 
age, as it may be dissolved before the cargo 
is unladen. But although a mere attachment 
on mesne process does not break up the voy- 
age, yet it may be attended with circum- 
stances which will have that effect, as, indeed, 
it may be broken up where there is no seizure 
on process. "Whenever it appears clearly, 
that the owner's possession is irretrievably 
lost, and that the voyage cannot be further 
prosecuted, the court will not permit the sea- 
men to burden the vessel by unnecessary and 
wilfully adhering to her. But in the present 
case, the libellants have acted with propriety 
and good faith, in remaining by the vessel. 
At the time of the attachment, the owner wa.s 
in Boston, and remained here until the 15th 
December, when he and the master left for 
Cornwallis, directing the libellants to remain 
by the vessel, as the owner intended to retiu-n 
and reinstate himself in possession, and .pur- 
sue the voyage. The British consul also in- 
structed them to remain. Neither the sheriff 
nor the attaching creditor paid, or offered to 
pay them any part of their wages; but on the 
contrary, it is apparent that the creditor was 
I endeavoring, by means of the state process. 
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to deprive them of theii* lien, and leave them 
here in a foreign country, •without the means 
of support, or of returning home, and with no 
ultimate remedy, except a personal suit 
against the owner. If he had not prevented 
the service of the process of this com-t, by the 
marshal, when the libel was filed, a decree 
might have been had, the vessel sold, and the 
money paid into court, within two weeks 
from the filing of the libel; and thus not only 
the wages and board of the libellants, but all 
the expense of detention and sale by the 
sherifiE might have been saved. It is not for 
the creditor to Complain that the expense, 
which he has created, may have diminished 
the amount which may be appropriated to the 
payment of his debt The pm*chaser at the 
sheriff's sale knew, or ought to have known, 
that the vessel was subject to the lien of the 
libellants, and that he could pm'chase only in 
subordination thereto. 

These seamen remained by the vessel, until 
she was sold by the sheriff, and since the 
17th of December last, have been obliged to 
obtain their food at their own expense, the 
owner having made no provision for their 
subsistence. The supplemental libel, which 
was filed on the 20th January, claims wages 
up to that time, and the expense of board, at 
the rate of $3.50 per week, from the 17th De- 
cember. ^ These claims must be allowed. The 
libel further asks the sum of $10 for each of 
the libellants, for their time and expense, in 
returning to their homes, and I am satisfied 
that this also is a proper and reasonable claim. 
At the time this voyage was .begun, there 
were due to Clark wages for the preceding 
voyage, from the Gth July to the 6th Novem- 
ber, at $16 per month; this also must be in- 
cluded in the decree. 

Decree for the libellant, Clark, for the sum 
of $102.18; and for Murphy, the sura of $71.50, 
and costs. 

The vessel was sold by order of the com*t, 
and from the proceeds the amount of the de- 
cree was paid to the libellants, and the residue 
was paid over to the purchaser at the sheriff's 
sale, who intervened as claimant. 

See The Havana [Case No. 6,226]; The Julia 
Ann [Id. 7,577]. 



G. C.^ BARRAS, The (CONLBY v.). See Case 
Case No. 5,S90. 

GEAR V. FITCH et al. 

[3 Ban. & A. 573; i 16 O. G. 1231.] 

Circuit Court, D. Massachusetts. Oct 7, 1878. 

Patents — Assigsmekt op Right op Action" — Re- 

COHDING — PkOOF OP ISFKISGEMENT— CojIPLAIK- 

ANT's Title — Proof — Baskkdptct op Com- 
plainant. 

1. Where the complainant derives his title 
from an administrator: Held, that such title 

1 [Reported by Hubert A, Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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was proved by evidence of the signature of the 
administrator, and of the fact that the con- 
sideration for the assignment was paid to him, 
and by copies from the records of the pro- 
bate court showing that such assignor was in 
fact the administrator of the deceased owner 
of the patent. 

2. In equity, the bankruptcy of the com- 
plainant and appointment of an assignee, pend- 
ing a suit on a patent, woul'd not abate the 
suit, but would only necessitate the filing of a 
supplemental bill making the assignee a partj'; 
and the reconveyance of the patent to the com- 
plainant, pending the suit, would render such a 
proceeding unnecessary. 

3. There is no law which requires an assign- 
ment of a right of action under a patent to be 
recorded in the patent office. 

4. In assigning a right in action after the suit 
has been commenced, the person to be notified 
is ho against whom the action is pending, so 
that he may not pay the wrong person. 

5. The answer did not explicitly deny in- 
fringement, and a witness was produced who 
saw one or more infringing machines in the 
defendants' possession, although not' in actual 
use: Eeld, under the circumstances of this 
case, that the proof of infringement was suffi- 
cient. 

In equity. There were eleven of these 
suits brought [by Alonzo S. Gear against 
Jonas Pitch and various other defendants} 
upon the same patent, the pleadings in all 
of which were the same. Prior to the filing 
of the bills, a witness visited the several de- 
fendants at their respective places of busi- 
ness, and notified them that the complain- 
ant was the owner of the patent, and also 
not to use any machine that infringed the 
patent^ and to make settlement for damages 
for past use. At the times of making these 
visits, witness saw, in some instances, the 
machines in actual use, while, in others, he 
saw the machines in the possession of the 
defendants, but not in actual use. 

Thomas L, Livermore, for complainant 
D. Hall Rice, for defendants. 

LOWELL, District Judge. A patent [No. ■ 
10,204] for improvements in moulding-ma- 
chines was issued to Nathaniel Gear, No- 
vember 8, 1853, and renewed for seven years 
in November, 1867. The patent was pro- 
nounced valid by Judge Shepley in 1873 
(Gear v. Grosvenor [Case No. 5,291]), but 
the bill in that case was afterward dis- 
missed on a rehearing, in which it appeared 
that one Scott had an assignment of the in- 
vention, which, under a then recent decision 
of the supreme court, was held to include 
the extended term of the patent See the 
note to the case. Gear v- Grosvenor [supra]. 

The bills in these cases were filed Novem- 
ber 5, 1873, and evidence is given in the rec- 
ord that the complainant at that time held 
an assignment from the administrator of 
Scott, which supplies the defect found in his 
title, in the case against Grosvenor. In the 
defendants' brief, it is said that this assign- 
ment is not sufficiently proved; but the com- 
plainant swears to the signature of Smith, 
the administrator, and to having paid him< 
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the money, and copies from the recortls Of 
the probate court proye that Smith was 
Scott's administrator, which is all that could 
be asked. 

When the argument was opened the de- 
fendants aslied leave to amend their plead- 
ings so as to set up certain matters occur- 
ring since the bills were filed, namely, that 
in January, 1874,* the complainant had con- 
veyed all his rights in the patent, and in the 
damages, to one S, K. Lovewell, on certain 
terms of sharing profits and damages with 
Gear; that in February, 1874, Gear was 
made bankrupt, and that T. F. Nutter has 
been duly appointed assignee of his estate 
and effects, and the prayer was that the 
complainant be ordered to file a supple- 
mental bill. The evidence upon which this 
motion was made was printed in the record. 

Judge Shepley had refused a similar mo- 
tion, but, as it was argued again, we have 
looked at the point. Before the motion was 
made to Judge Shepley, a bill had been filed 
against Lovewell by the assignee of Gear's 
estate in bankruptcy, which had been com- 
promised by leave of court, and Lovewell 
had conveyed all his interest in the subject- 
matter to Mr. Nutter, the assignee in bank- 
ruptcy, and Mr. Nutter had conveyed to Mr. 
Xiivermore, and he to the complainant, so 
-that the complainant has all the title he had 
when the suit was begun. It was for this 
reason that Judge Shepley denied the mo- 
lion. These last-mentioned conveyances 
from Lovewell to Nutter, and from Nutter 
-through Livermore to the complainant, were 
anade after the extended term of the patent 
had expired, and were, therefore, assign- 
ments of a right of action only. 

Where a plaintiff in an action at law, 
pending when he became bankrupt, had 
bought the right of action from his assignee 
in bankruptcy before any plea was inter- 
posed, it was held to be too late for the de- 
fendant to plead in abatement, and the case 
proceeded as if he never had been bankrupt. 
Gerrlsh v. Gary, 1 Allen, 213. 

In equity the case is stronger, because 
bankruptcy and the appointment of an as- 
signee would not abate the suit, but only 
require a supplemental bill to be filed, and 
perhaps under our bankrupt law, which pro- 
vides that the assignee shall be admitted to 
prosecute pending actions, even that might 
not be necessary. But in whatever mode he 
is to be made a party, there is no occasion 
to make him one after he has reconveyed 
his interest to the complainant in the suit. 
The plea of matters occurring since the orig- 
inal pleadings is met by a replication of 
other matters still later. 

The defendants objected to the admission 
of these assignments in evidence, because 
•aiey had not been recorded in the patent 
office. But we have already seen that they 
were mere conveyances of the right to main- 
tain these several suits or other similar ac- 
tions—mere choses in action, in the narrow 



r:ense — after the patent itself had expired, 
and there is no law requiring such assign- 
ments to be recorded. Rev. St § 4898, give 
the patentee or his assignee a right to grant 
and convey an exclusive right under his pat- 
ent to the whole or any specified part of the 
United States, and add that a grant or con- 
veyance shall be void as against a subse- 
quent purchaser or mortgagee without no- 
tice, unless it is recorded. This means such 
a grant or conveyance of the patent right as 
had been before mentioned. In assigning a 
right in action, the person to be notified is 
he against whom the action is pending, so 
that he may not pay the wrong person. The 
defendants made no settlement with Love- 
well or with Nutter, and may now safely ac- 
count with the complainant 

It is urged that the evidence of infringe- 
ment is insuftflcient in some of the cases. 
The charge being that the several defend- 
ants have used the machine, a witness is in- 
troduced who saw one or more infringing 
machines in the possession of each of the de- 
fendants. The objection is, that the court 
cannot properly infer a use of any of the 
machines, excepting those which the witness 
saw in actual use at the time of his visit 
The complainant has called attention to the 
fact that the answers do not explicitly deny 
the infringement Taking this circumstance 
with the other evidence, we think a jury 
would be warranted, if this were an action 
at law, to find infringement in all the cases. 

Interlocutory decree for the complainant 
in each case. 

[For other cases involving this patent, see 
note to Gear v. Holmes, Case No. 5,292.] 



Case Wo. 5,291. 

GEAR et al. v. GROSVENOR et al. 

[6 Fish. Pat Gas. 314; Holmes, 215; 3 O. 
G. 380.] 1 

Circuit Court D. Massachusetts. March 11, 
1873. 

Patents— Valiuitt—Fkaud in Procuring — Im- 
peachment IX UOLIvATEKAL PROCEEDING — PtJB- 
LiCATiox Of Notice op Hearing — Commissiox- 
Eit OP Patents— Jdrisdictios — Pkactice — As- 
signment — Anticipation — Novelty. 

1. Patent granted Nathaniel Gear, November 
8, 1853, for a machine for turning and cutting 
irregular forms, sustained. 

2. A patent from the government can not, in 
a collateral proceeding, be impeached for fraud 
in procuring it. The allegation, that "the same 
was procured by fraud, misrepresentation, and 
in violation of law," is simply an allegation of 
a conclusion of law from facts, which facts are 
not pleaded. 

3. The provision, that "notice of the day set 
for the hearing of the case shall be published, 
as now required by law, for at least sixty 
days:" Sda, to be satisfied by a publication 
for three successive weeks, the first of said pub- 
lications being at least sixty days before the 
hearing. 

1 [Reported by' Samuel S. Fisher, Esq., and 
. here reprinted by permission.] 
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4. The construction given to a statute by the 
officers appointed to execute it, and acted upon 
for a long term of years, though not conclu- 
sive, is entitled to great consideration by the 

.-court 

5. The jurisdiction of the commissioner over 
the subject-matter commences with the filing of 
the petition, which makes it his duty to exer- 
■cise that jurisdiction, by causing a proper no- 
tice to be published. 

G. The filing by the patentee of a petition for 
•extension, and the payment of the required 
sum for expenses, confers the jurisdiction. 

7. "Where an act is to be done, or a patent 
-granted, upon proof to be laid before a public 
officer, upon which he is to decide, the fact 
that he has done the act, or granted the pat- 
ent, is prima facie evidence that the proofs 
have been regularly made, and were satisfac- 
tory. No other tribunal is at liberty to re-ex- 
amine or controvert the sufficiency of such 
proofs, if laid before him, when the law has 
made such officer the proper judge of their 
competency and sufficiency. 

8. It is not necessary tiiat the patent should 
contain any recitals that the prerequisites to 
the grant of it have been duly complied with, 
'for the law makes the presumption. 

9. A conveyance made before a grant of ex- 
tension, becomes operative upon the right as 
soon as the extension has been granted, and, 
nt>y force of such conveyance, the legal title un- 
der the extended, as well as the original, term 
passes to the grantee. 

10. The policy of the law would seem to re- 
•quire that the patentee applying for the exten- 
sion, should himself have an interest, but an 
equitable interest is sufficient. Such an inter- 
est the patentee in this case had by vh-tue of 
the stipulation between himself and his gran- 
tee, that he should be interested to the extent 
■of one-half the proceeds ;from sales or uses- of 
the patented invention. 

11. An assignment of an interest in an in- 
vention and letters patent therefor, before the 
expiration of the original term, does not car- 
ry with it any interest in a subsequently ex- 
■tended term, unless the assignment contains a 
specific provision to that effect 

' i[Cited in Johnson v. Wilcox & Gibbs Sewing 
■ Blach. Co., 2T Fed. 691.] 

12. The words "may be granted,'-* in the ha- 
bendum of a deed, must be construed with 
reference to what precedes them, and may re- 
fer to the reissues. If the thing granted be 
only m the habendum, the deed will not pass 
it 

' 13. The owners of a patent are estopped 
from prosecuting those who have worked the 
mvention under a license from a third party 
•relying upon the admission of the owners that 
said third party had the right to grant such 
ncense. Whether such admission would avail 
the respondents, would depend upon whether 
-the acts relied upon to prove infringement were 
after, and in consequence of, these admissions, 
and before they had notice that they were re- 
called and withdrawn. 

' 14. The invention described in letters patent 
■to Levy, assignee of Hazard Knowles, for a 
tonguing, grooving, and molding machine, did 
■not anticipate the invention of Gear. 

15. The court ought to be fully convinced, by 
a clear preponderance of evidence, before de- 
claring a patent void, on the ground of prior 
"knowledge and use. 

[Cited in Gear v. Pitch, Case No. 5,290.] 

In equity. Final hearing on pleadings and 
proofs. Suit on letters patent [No. 10,204] 
"for a machine for tiu-ninff and cutting ir- 



regular forms," granted Nathaniel Gear, No- 
vember 8, 1853, and extended seven years; 
brought toy complainants [Alonzo S. Gear and 
othei-s] as assignees of the same [against 
Jonathan P. Grosvenor and others]. 

B. B. Curtis and T. L. Livermore, for com- 
plainants, 

B. F. Butler and Marshall & Rice, for de- 
fendants. 

SHEPLEY, Circuit Judge. This is a bill 
for an injunction and account based upon let- 
ters patent granted to Nathaniel Gear, No- 
vember 8, 1853, for a machine for tm*ning 
and cutting Irregular forms, and extended 
for the additional term of seven years, from 
November 8, 1867. The answei-s of the de- 
fendants allege, that the extension of the 
letters patent was procured by fraud, mis- 
representation, and in violation of law. 

It Is well settied that a patent from the 
government can not, in a collateral proceed- 
ing, be impeached for fi-aud in procm-ing its 
issue; this can only be done in a direct pro- 
ceeding to set it aside. Em-eka Co. v. Bailey 
Go., 11 Wall. [78 U. S.] 489; Butober Co. v. 
Goodyear, 9 Wall. [76 U. S.] 796. 

Defendants, however, claim, that while 
they are precluded from relying upon any 
fraud or misrepresentation made to the com- 
missioner of patents, while In the lawful ex- 
ercise of his functions in judicially deter- 
mining upon. a matter In which he had ac- 
auired jurisdiction, they have a right to aver 
and prove the nullity of his decision, for 
want of jmisdiction of the question upon 
-which it is made. As a matter of fact, they 
contend that the notice, required by law to 
be published sixty days previous to a hear- 
ing before the commissioner of patents on an 
application for extension of letters patent, 
was fraudulently suppi-essed, and never pub- 
lished in the manner required by law. 

Defendants also claim, that even if the or- 
der and notice In the proceedings for obtain- 
ing the extension were published in compli- 
ance with the terms of the order of the 
commissioner, the publication was not made 
as requu-ed by the terms of the law then in 
force. The order of the commissioner was 
as follows: "Ordered that this notice be pub- 
lished in the Republican and the Intelli- 
gencer, Washington, D. C, and in the AVash- 
ington County News, Marietta, Ohio, once a 
week for three successive weeks; the first 
of said publications to be at least sixty days 
previous to the day of hearing." Defend- 
ants claim this was not a publication "for at 
least sixty days," required by the act of ISOl 
[12 Stat 246]. For this reason, as well as 
by reason of the alleged suppression of the 
publication of the notice as ordered, it is con- 
tended that the commissioner of patents 
never acquired jm-isdiction of the subject- 
matter, and that the extension was gi'anted 
without authority of law. 
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If the defense, of want of validity of th'^ 
extension by reason of informality in the or- 
dei* of notice, or fraudulent suppression of 
publication of the notice ordered, be one 
^Yhich is open to the defendants in a suit 
brought for alleged infringement of the ex- 
tended patent, it may well be doubted 
whether the allegation in the answer in this 
ease is sufficient to let in the defenses set up. 
The allegation, that "the same was procured 
by fraud, misrepresentation, and in violation 
of law," is simply an allegation of a conclu- 
sion of law from facts, which facts are not 
pleaded. There is nothing in the allegation 
in the answer which would take the defense 
out of the scope of the decisions of the su- 
preme coui't, that the act of the commis- 
sioner can not be impeached for fraud. 

But if the defense Avere well pleaded in the 
answer, and the facts were alleged, which 
are relied upon to establish the fraud and 
the absence of jurisdiction, I do not think 
they would avail the defendants in this pro- 
ceeding. The act of 1S36, c. 357, § 18 [o 
Stat, 117], made it the duty of the commis- 
sioner of patents, whenever a patentee made 
application in writing to the commissioner 
for an extension of his patent beyond tlie 
term of its limitation, to cause to be pub- 
lished in one or more of the principal news- 
papers in the city of "Washington, and in 
such other paper or papers as he may deem 
proper, published in the section of coimtry 
most interested adversely to the extension of 
the patent, a notice of such application, and 
of the time and place when and where the 
same will be considered, that any person may 
appear and show cause why the extension 
should not be granted. The act of 1848, 
c. 47, § 1 [9 Stat. 231], vested hi the commis- 
sioner of patents, solely, the power to ex- 
tend patents, previously vested in a board 
composed of the secretary of state, commis- 
sioner of patents, and solicitor of the ti*eas- 
ury, and provided for a reference of the case 
to the principal examiner having charge of 
the class of inventions to which the case be- 
longs, after application made to the commis- 
sioner, "and sixty days' notice given there- 
of." The law of 1861, c. 88, § 12, requh-ed 
all applications for the extensions of patents 
to be filed at least ninety days before the 
expiration thereof, "and notice of the day 
set for the hearing of the case shall be pub- 
lished, as now required by law, for at least 
sixty days." 

As has been previously stated, the com- 
missioner, in the case of this application, or- 
dered the notice to be published "for three 
successive weeks, the first of said publica- 
tions to be at least sixty days previous to tlie 
day of hearing,"— and the claim is, that the 
publication should have been made for sixty 
days successively before the hearing, and not 
having been so ordered or made, the com- 
missioner had no jurisdiction. 

It should here be noted, that it appears 



that the construction put upon the act of 
1861 by the commissioner in this ease, in 
ordering the notice, was in accordance with 
the invariable practice of the office, no 
change having been made, after the passage 
of that act, in the forms of the orders of 
notice as issued, since the passage of the 
act of 1848. The construction given to a 
statute by the officers appointed to execute 
it, and acted upon by them for a long term 
of years, though not conclusive, is entitled 
to gi'eat consideration by the court. Union 
Ins. Go. V. Hoge, 21 How. [62 U. S.] 35-66; 
Edwards' Lessee v. Darby, 12 Wheat. [25 
U. S.] 210. 

But it is not necessary to place the decision 
on this ground. The jurisdiction of the com- 
missioner over the subject-matter commences 
with the filing of the petition, which malces 
it his duty to exercise that jurisdiction by 
causing a proper notice to be published. 
Before such order is issued, he must, in the 
exercise of that jurisdiction, have determined 
whether the publication should be in one or 
more of the principal newsjiapers in "Wash- 
ington; what newspapers in "Washington 
were "principal newspapers" in the sense of 
the statute; what "other paper or papers 
he may deem proper" for the publieatiDn, 
in the particular case before him; and what 
"section of country is most interested ad- 
versely to the extension of the pa'tent." It 
is plain from this examination of the statute, 
that the filing by a patentee of the petition 
for extension, and the payment of the re- 
quired sum for expenses, confers the jm'is- 
diction. The subsequent acts— of selecting 
the papers in which publication shall be 
ordered, and the number and locality of the 
papers, and issuing the order, and adjudicat- 
ing upon the question whether that publica- 
tion has been made according to law— are 
all in the exercise of the jurisdiction pre- 
viously acquired. 

It is insisted that the certificate of the 
commissioner granting the extension, shows 
upon its face a want of jurisdiction, and that 
the notices were not given as required by 
the act of 1861. The certificate of the com- 
missioner is, that, in accordance with the 
provisions of the act of 1836 and the act of 
1848, he "did, on this 30th day of September, 
1867, decide that said patent ought to be 
extended." It contains no recitals respect- 
ing the notices issued, or the mode of their 
publication. Such recitals in a patent, 
whether original, reissued, or extended, are 
unnecessary. "Where, as in this case, an 
act is to be done, or a patent granted upon 
proofs to be laid before a public officer, upon 
which he is to decide, the fact that he has. 
done the act, or granted the patent, is prima 
facie evidence that the proofs .have been 
regularly made, and were satisfactory. Xo 
other ti'ibunal is at liberty to re-examine or 
controvert the sufficiency of such proofs, if 
laid before him, when the law has made 
such officer the proper judge of their com- 
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petenty and sufficiency. It is not necessary 
that the patent should contain any recitals 
that the prerequisites to the grant of it have 
heen duly complied with, for the law makes 
the presumption, and if, indeed, it were 
otherwise, the recitals would not help the 
case without the auxiliary proof that these 
prerequisites had been, in fact, complied 
with. Philadelphia & T. R. Co. v. Stimpson, 
H Pet. [39 U. S.] 45S; Seymour v. Oshorne, 
11 Wall. [78 U. S.] 543; Rubber Co. v. Good- 
year, 9 Wall. [76 U. S.] 797; Stimpson t. 
West Chester B. Co., 4 How. [45 U. S.] 3S4. 

The answers of defendants deny the title 
of the complainants to the extension of the 
patent. 

The deed of Nathaniel Gear, the patentee, 
to Alonzo S. Gear, one of complainants, is 
dated July 10, 1867. It recites the granting 
of the original patent; that application has 
been made for an extension, and, for a valu- 
able consideration, assigns, sells, and trans- 
fers to Alonzo S. Gear, all the right, title, 
and interest which the grantor has, or may 
have, in and to the invention, by vu'tue of 
the granting of the said extension, followed 
by the usual habendum clause. The ex- 
tension was gi'anted on the 30th of Septem- 
ber, 1867, for the term of seven years from 
the 8th day of November, 1867. On the 25th 
of November, 1867 (after the extension was 
granted), Alonzo S. Gear conveyed one un- 
divided half of the patent, for the extended 
term, to John Gear, the other complainant 

Defendants contend that the assignment 
of N. Gear to Alonzo S. Gear was delivered 
before the extension was granted, and that 
Alonzo S. Gear did not take thereby a vested 
legal title, but only an equitable interest, 
capable of being perfected by a court of 
equity, in event of a refusal by N. Gear to 
perfect it by a subsequent conveyance. In 
Railroad Co. v. Trimble, 10 Wall. [77 U. S.] 
380, the supreme court held that a convey- 
ance, made before a grant of extension, be- 
came operative upon the right as soon as 
the extension had been granted, and that, 
by force of such a conveyance,, the legal 
title^ in that case, under the extended as 
well as under the original patent, passed to 
the grantee. 

The act of congress authorizing exten- 
sions of patents, undoubtedly contemplated 
a benefit to the patentee, not yet sufficienOy 
rewarded by the receipts from his patent. 
The policy of the law would seem to re- 
quire, that the patentee applying for the 
extension should himself have an interest. 
An equitable interest is sufficient for this 
piu'pose, the court having decided that he 
may convey the legal interest Such an in- 
terest the patentee in this case had, by virtue 
of the stipulations between himself and his 
gi'antee, that he should be interested to the 
extent of one-half of the proceeds from sales, 
or use of the patented invention. 

Defendants aver that complainants never 
had the exclusive ownership of the territory 



of New York and Massachusetts for the ex- 
tended tei-m of the patent It is clear that 
complainants have no title to the extended 
term for the state of New York. Nathaniel 
Gear, before the conveyance to A. S. Geai% 
had conveyed his interest in the extension to 
the New York Circular Molding Company, 
by a deed, in terms embracing all extensions 
that might be granted of the rights in the 
patent conveyed. 

The rights of the complainants in Massa- 
chusetts depend upon a state of facts, entirely 
different Nathaniel Gear, by his assign- 
ment, dated April 24, 1834, conveyed to John 
M. Buell, as follows: "All the right title, 
and interest I have in said letters patent in 
the following territory, and in no other place 
or places, to wit, the state of Massachusetts; 
the same to be held and enjoyed by the 
said John M. Buell, his heirs and assigns, 
for his own, use and behoof, and for the use 
and behoof of his legal representatives, to 
the full end of the term for which said letters 
patent are, or may be granted, as fully and 
entirely as the same would have been held 
and enjoyed by me, had this assignment and 
sale not been made." An assignment of an 
interest in an invention and letters patent 
therefor, before the expiration of the orig- 
inal term, does not can-y with it any interest 
in a subsequently extended term, unless the 
assignment contains a specific provision to 
that effect. Wilson v. Rousseau, 4 How. 
[45 U. S.] 646; Bloomer v. McQuewan, 14 
How. [55 U. S.] 539; Clum v. Brewer [Case 
No. 2,909]. The assignment to Buell does 
not contain any stipulation for an interest 
in any extended term that might be acquired 
by the patentee under the acts of congress. 
The words in the granting clause are, "All 
the right, titie, and interest I have in said 
letters patent" etc. Referring to the previ- 
ous recitals in the deed to find the meaning 
of "said letters patent," we find the recital 
to be that, "Whereas, Nathaniel Gear, of 
Zanesville, Ohio, did obtain letters patent of 
the United States for a machine for turning 
or cutting u-regular forms, which lettei's pat- 
ent bear date November 8,. 1853. And where- 
as, John M. Buell is desirous of purchasing 
from me an interest therein." Thus far, in 
the granting part of the deed, or in the pre- 
vious recitals, there is nothing which can, 
with auy show of reason, be claimed to ap- 
ply to anything but the term of the patent 
for fourteen years from November 8, 1853. 
The grantor's interest in this patent for the 
state of Massachusetts was the subject-mat- 
ter of the grant Unless certain words in 
the habendum clause can be construed as 
extending the contract to a subject-matter 
not before embraced, or referred to in the 
recitals or granting portions of the deed, 
there can be no doubt as to the intention 
of the parties. The hab'endum is to Buell 
and his assigns "to the full end of the term 
for which said letters patent are or may be 
granted, as fully and entirely as the same 
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woiild have been held and enjoyed by me, 
had this assignment and sale not been made<" 
The claim, that the interest in the extended 
term, either legal or eq.uitable« passed by the 
deed, is based upon these words m tne 
habendum clause alone. If the thing granted 
be only in the habendum, and not in the 
premises of the deed, the deed will not pass 
it; and therefore if a man grant black acre 
only, in the premises of a deed, habendum 
black acre and white aa*e, white acre will 
not pass hj this deed. Shep. Touch. 76. 

The words "may be granted," must be oon- 
sti'ued with reference to what precedes them. 
If not loosely used without any reflection, 
they may refer to reissues of the patent. 
As the reissued letters which might be grant- 
ed, would be for the same term as "the said 
letters patent," such might be referred to by 
the words, "to the full end of the term for 
which said letters patent are or may be 
gi-anted," as the letters patent which had 
been, and the reissues which might be grant- 
ed, would be for the same term, and tiiat 
the term descilbed in the previous pai'ts of 
the deed. An assignment, very similar in 
form to tliis one, has been construed not to 
carry the interest in the extended term, in 
a very carefully considered opinion of Judge 
Sawyer, in the case of Jenkins v. Nieolson 
Pavement Co. [Case No. 7,273], in the circuit 
court for the district of California. 

Defendants also claim that complainants 
have licensed and authorized the defendant, 
Grosvenor, to make and vend the invention of 
Nathaniel Gear in the territory of Massa- 
chusetts and New York, and have openly en- 
com-aged and silently acquiesced in the con- 
struction and sale of his machines in those 
states by both respondents, by printing and 
circulating handbills and documents signed by 
them, setting forth that he had the right 
to construct and vend said invention in those 
states. 

The right in the extended patent for the 
state of New York is not owned by these 
complainants. So much of the evidence in 
the case as relates to alleged infringements 
in the state of New York, may be laid out of 
the ease. 

It appears that at one time Grosvenor, hav- 
ing obtained an interest under the Massa- 
chusetts Molding, "Wood-Cutting and Tm-ning 
Company, in the original patent for the state 
of ^Massachusetts, supposed that he had there- 
by acquired an interest in the extended term. 
The complainants so far acquiesced at one 
time in this construction of the conveyances 
as to issue certain circulars, which are in- 
troduced in evidence, and which do so far 
admit that compainauts have not the exclu- 
sive right for Massachusetts, that they 
would, in the judgment of this court, estop 
the complainants from prosecuting as infrin- 
gers any person who, with knowledge of 
those circulars, and acting upon the admis- 
sions therein made, had, upon the faitli of 
those admissions, placed themselves in a con- 



dition to be injured, by allowing those ad- 
missions to be disproved. This would be a 
defense to a pm'chaser in Massachusetts im- 
der Grosvenor, who pm'chased and used a 
machine, acting and relying upon the admis- 
sion of the complainants. Whether it would 
avail the defendants, would depend upon the 
question whether the acts, relied upon to prove 
infringements tj them at any given time, 
were after, and in consequence of, these ad- 
missions, and also in reliance upon them, 
and before they had notice that they were- 
recailed and withdrawn. The defendants 
were certainly aware, in 1S69, that complain- 
ants claimed the entire interest and title in 
the extended term for the state of Massa- 
chusetts. The letters of Grosvenor of Marcli 
28, and of Lawrence of September 17, 1869, 
preclude any presumption that they were 
then acting under any supposed license, en- 
com-agement, or acquiescence of the com- 
plainants. 

The answer alleges that Nathaniel Gear 
was not the first and original inventor of the 
thing patented. Defendants rely upon alleg- 
ed prior knowledge and use by Hazard 
Knowles, as described in his letters patent,^ 
granted April 17, 1S49, and prior knowledge 
and use by J. M. Doe, at Cambridge, Massa- 
chusetts; by Levi Haywood, at Erving and 
at Gardner, Massachusetts, and also prior 
knowledge and use at Princeton, Massa- 
chusetts. 

Careful examination of the evidence has- 
satisfied me that J. M. Stuart, who testifies 
to the use of Exhibit I at Princeton, is mis- 
tJiken as to time, and that this cutter-head 
could not have been used at the time he sup- 
poses, nor in fact at any time prior to the 
date of N. Gear's patent 

The invention described in the letters pat- 
ent to Levy, assignee of Hazard Knowles, for 
a tonguing, grooving, and molding machine, 
clearly did not anticipate the invention of 
Gear. The round cutter-heads in the- 
Knowles machine had no use, except to sup- 
port the cutters, and did not, like the cutter- 
head in the Gear machine, serve as a guide- 
or direction to the form or pattern carrying 
the material to be dressed. 

There is much more difficulty and doubt 
attending the decision on the question of 
novelty, as affected by the evidence in rela- 
tion to the alleged prior use by J. M, Doe and 
Levi Haywood. 

In relation to the prior use of cutter-heads, 
substantially like those claimed in the Gear 
patent by Doe and Haywood, there is, especi- 
ally in Haywood's case, a vast mass of con- 
tradictory and irreconcilable testimony. Long, 
and patient, and careful examination of this 
evidence, shows the utter impossibility of rec- 
onciling the conflicting statements, or of 
avoiding the conclusion that, on one side or 
the other, the witnesses were testifying to 
matters not within their knowledge or recol- 
lection. It would be useless to spread upon 
the pages of this opinion an analysis which I 
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have carefully made of the many hundred 
pages in the record devoted to this portion 
of the evidence. Upon this point I need only 
state the conclusion to which I have come, 
not without some hesitation and some regret, 
that, in a case like this of conflicting and 
contradictory statements from the respective 
witnesses, tiie judgment of the court could 
not have been aided by actual presence be- 
fore the court of the witnesses on the stand. 
The complainaifts are entitled to the benefit 
of the presumption, arising not only from 
the gi'ant itself, but its unimpah'ed existence 
during the original term and its subsequent 
extension; tlie burden is upon tliose seeking 
to overthrow it for want of novelty, to sat- 
isfy the court upon that issue, especially ia 
a case like this, where the parties have ex- 
ercised rights imder the patent, and claimed 
interests in it, in the original as well as the 
extended term, and now rely upon evidence 
as to transactions occm'ring seventeen or 
eighteen years before the giving of the testi- 
mony, to impeach the patent Under these 
circumstances, the court ought to be fully 
convinced, by a dear preponderance of evi- 
dence, before declai*ing a patent void, on the 
ground of prior knowledge and use. The evi- 
dence fails to produce a conviction in my 
mind, that, prior to the date of N. Gear's 
patent, there was either in the shop of Doe, 
at Cambridge, or of BJxywood, at Erving or 
Gardner, or elsewhere, any cutter-head in use, 
embracing the invention described in the 
claim of that patent. 

Decree for an injunction and an accoimt 
I 

NOTE. On rehearing, after decision of Nic- 
olson Pavement Co. v. Jenkins, 14 "Wall. [81 
U. S.] 452, this decree was revoked and the 
bill dismissed; it appearing by an assignment 
in evidence, but not referred to at the first 
hearing, that the patentee, Gear, had, be- 
fore patent granted, conveyed to one Scott, 
who still held the same, all his right, title, 
and interest in the invention for the state of 
Massachusetts, habendum to the full end of 
term for which "letters patent are or may he 
granted"; and there being no evidence of in- 
fringement by the defendants, except in the 
state of Massachusetts. 

[For other cases involving this patent, see 
note to Gear v. Holmes, Case No. 5,292.] 



Case "No. 5,292. 

GEAS V. HOLMES et al. 

[6 Pish. Pat- Cas, 595.] i 

Circuit Court, D. Massachusetts. Dec, 1873. 

Patents— CoNSTEDCTioN — Gkounds tor Pkelim- 
iNAKT Injunction. 

1. Effect of words "to be held to the full 
end of the term for which said letters patent 
are or may be granted," when used in the ha- 
bendum of the deed, reconsidered. 

2. Where the assignor, from whom complain- 
ant derived title, had never done anything 
with the patent, in the state where the suit 
is pending, during its extended term, and de- 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



fendants bought their machines in ignorance of 
his rights, and the existence of the machines 
now set up as prior to the patent was the sub- 
ject of different issues from those in the former 
suit on the patent, in which its validity was 
sustained: Held, that the court would not, up- 
on preliminary motion, enjoin the defendants 
from using the machines, but that the court 
would have acted differently if it had appeared 
that tlie defendants were not responsible. . 

3. If the court were sitting in any other 
state, it would grant an injunction against 
users of the machines there, as the assignor's 
neglect would not affect complainant's rights 
in a state where complainant's title was not de- 
rived through him. 

In equity. Motion for provisional injunc- 
tion. Suit brought upon letters patent [No. 
10,204], for "a machine for turning and cut- 
ting irregular forms," granted Nathaniel 
Gear, November 8, 1853, and extended seven 
yeai's from the expiration of the original 
term. The same patent was sued upon in 
the case of Gear v. Grosvenor [Case No. 5,- 
291]. The complainants in that suit had re- 
ceived an assignment from Nathaniel Gear* 
the patentee, in 1867, of all his right in the 
extension of the patent. Subsequently to 
the decision above referred to, the decision 
of the supreme coiu*t in the late case of 
Nieolson Pavement Co. v. Jenkins [14 "Wall. 
^81 U. S.) 452] was brought to the attention 
of this court, and inasmuch as the supreme 
eoiu:t there held that the conveyance by an 
inventor of all his right in tlie invention to 
be held "to the full end of the term for 
which said letters patent are or may be 
granted," carried the extension to his as- 
signee, this eoui't, upon a rehearing of the 
case, held that a conveyance made by Na- 
thaniel Gear, of his right in the invention 
in Massachusetts, to one T. D. Scott, in 
1853, carried the extension of his patent to 
him, and that therefore the former decision 
for the platntiflEs should be reversed, and 
from tills decree plaintiffs appealed to the 
supreme court In the suits now before 
the court, the plaintiff [Alonzo L. Gear] 
"showed that he had bought the title of T. D. 
Scott, and that the patent had been sustain^ 
ed by a decision of the United States cir- 
cuit court in Vu'ginia. The defendants [F. 
M. Holmes and others] introduced affidavits 
of various persons to prove four defenses: 

(1) That Nathaniel Gear was not the inventor, 
but fraudulently took the invention from one 
Ball, who did work for him on machines; 

(2) that a similar machine was in use in 
Cincinnati in 1852, which was made by Step- 
toe & aicFarlan, manufacturers of machinery 
there; (3) that a similar machine was in use 
in Connecticut in 1852; (4) that a similar 
machine was in use in Zanesville, Ohio, be- 
tween 1S4S and 1851. The defendants had 
also filed twelve affidavits in former suits, 
to the effect that a similar machine was in 
use in a certain building in Philadelphia, by 
Hart, Ware & Co., in 1851, but this defense 
was abandoned when the complainant show- 
ed that they did not occupy that building un- 
til 1852. The defendants further showed 
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that the complainant had sold a large num- 
ber of these machines in Massachusetts be- 
t'oi'e he acquired Scott's title, which the com- 
plainant showed that he did, supposing he 
owned the title under N. Gear's assignment 
to him in 1867. The defendants further 
showed that Scott had never exercised any 
rights under the extension of the patent in 
Massachusetts, and that they had bought 
their machines in ignorance of the existence 
of the patent 
T. L. Livermore, for complainant 
Chauneey Smith and D. H. Rice, for de- 
fendants. 

SHEPLEY, Circuit Judge, said that he nev- 
er before had had any evidence, other than 
the patent itself, that Nathaniel Gear in- 
vented the patented machine; but that the 
affidavit of Ball and- others satisfied him now 
that Nathaniel Gear did invent it notwith- 
standing anything he himself might now say; 
but that whether he was the first inventor, 
he did not now decide. Upon this point, he 
said that he did not believe that the Cincin- 
nati machine existed, for the reason that the 
evidence was that in 1859, the owners of the 
patent had exhibited the patented machine 
in Cincinnati, and invited the wood-work- 
ers there to buy it; that at this time Step- 
toe & McFarlan exhibited a machine of their 
manufacture, of another kind, for the same 
work, and that the two machines were run 
in competition beside each other, in the 
presence of a large number of furniture 
manufacturers and wood-workers of Cincin- 
nati, and that the result of it was that they 
all purchased the patented machine; and 
that he did not believe that Steptoe & Mc- 
Farlan would have permitted themselves to 
be thus outsold in their own market if tliey, 
in fact, had made a machine like the pat- 
ented one, before Nathaniel Gear got the pat- 
ent for it 

The affidavits had raised fair issues in his 
mind as to whether the Zanesvflle and Con- 
necticut machines did really exist before 
the patent was granted, and that he thought 
these were issues which required a full in- 
vestigation on a final hearing. He further 
said that in the former case of Gear v. Gros- 
venor [supra] believing that the law should 
be construed as designing that extensions of 
patents were to inure to the benefit of the 
inventor, and not his assignees, and that 
therefoi'e his assignments, made during the 
original term of the patent ought to be con- 
strued with all the strictness applicable to 
the construction of deeds, so as, if possible, 
to exclude the extension from the subject' 
matter conveyed, he had held that the con- 
veyances of Nathaniel Gear, during the orig- 
inal term of the patent relied upon by the 
defendants, did not carry the extension in 
jSlassachusetts, and that therefore, it re- 
mained his, and was conveyed by him to 
the plaintiff in 1867; but that, subsequently, 
the ease of the Nieolson Pavement Co. v. 



Jenkins [14 "Wall. (SI U. S.) 452] had been 
brought to his notice by the defendants, and 
that the supreme court had chosen in that 
case to take the ground, that assignments 
of inventions by inventors should be con- 
strued in the loosest way, and, disregai'ding 
what it termed the technicalities applicable 
to the construction of deeds, had held that 
such assignments were to be construed in 
the same way as common contracts, aJid that 
the use of the word "invention," in. conjunc- 
tion with the habendum, "to be held to tlie 
full end of the term for which said letters 
patent are or may be gi*anted," would carry 
the extension; that he was bound to foUow 
this decision. And that inasmuch as the as- 
signment of Nathaniel Gear to Scott, in 1853, 
which, though in the record, had not been 
so brought to his notice as to receive his 
consideration, was now brought to his notice, 
he was obliged to hold that the use of the 
word "invention" in it earned the extension 
of the patent in Massachusetts to Scott; that 
the plaintiff now relied upon the title which 
he had obtained from Scott's administrator 
among others, and for the purposes of this 
hearing must be held to rely on Scott's title, 
and therefore was subject to all the equities 
that might have been set up against Scott 
himself, if he were plaintiff; that upon this 
state of the law, inasmuch as Scott had never 
done anything with the patent in Massachu- 
setts during its extended term, and these de- 
fendants had bought their machines in ig- 
norance of his rights, through his neglect to 
make them known, and the existence of the 
machines, now set up as prior to the patent, 
was the subject of different issues from those 
in the former suit on the patent, where other 
machines were set up as prior to the patent, 
and its validity was sustained, the court 
would not enjoin these defendants from us- 
ing the machines before the issues raised had 
been tried on a final hearing; that the court 
would have acted differently, if it had been 
shown that tliese defendants were not re- 
sponsible, and able to pay damages which 
plaintiff might recover against tliem on the 
final hearing; but that as it was not suggest- 
ed that they were not responsible, no irrep- 
arable injury would result to the plaintiff 
by the use of the machines during the pend- 
ency of the suit But that if the court were 
sitting in any other state, it would grant in- 
junctions against users of the machines there, 
because Scott's neglect would not affect the 
plaintiff's rights in states in which the title 
was not derived from him; and further, that 
the court would grant injunctions against 
any manufacturers of the machines, in this 
or other states, in suits by this plaintiff 
against them. 

[For other cases involvinj? this patent, see 
Gear v. Fitch, Case No, 5,290; Gear v. Gros- 
venor, Id. 5,291.] 
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Case No. 5,S93. 

Es parte GEARY. 

[2 Biss. 485; i '3 Clii. Leg. News, 209.] 

Circuit Court, N. D. Illinois. March Term, 
1871. 

WlFEJT CorUT MAT PkESCUIBE PliACB OP PUSISH- 

MEXT— HAJiD Labor ix Penitentiary— Opfexd- 
^11 CANXOT Object that State is not Author- 
ized TO Receive Him — Term mat be Divided. 

1. Unless the law of congress prescribes in 
what particular place the punishment of an 
offense shall be executed, the district court 
has the power to designate any place within 
its jurisdiction, and, subject to this qualifica- 
tion, the acts of congress of March 3, 1825 [4 
Stat. 118], June 30. 1834 [4 Stat. 739], and 
March 3, 18G5 [13 Stat. 500], so far as they 
refer to the place of imprisonment, are merely 
declaratory. 

2. As by the laws of Illinois the prisoners in 
the state penitentiary are subject to hard la- 
bor, unless it is otherwise directed in their sen- 
tence, and the act of June 30, 1834, provides 
that criminals sentenced by the United States 
courts shall be subject to the same discipline 
and treatment as convicts sentenced by the 
state courts, it follows as a conclusion of law 
that the former are subject to hard labor as a 
part of the imprisonment. It is not necessary, 
in order to clothe the court with authority to 
imprison in the penitentiary, that a part of the 
punishment, by the terms of the sentence, 
should be hard labor. 

[Cited in U. S. v. Tod, 25 Fed. 816.] 

3. The state would have che right to refuse 
the use of its penitentiary to the prisoners of 
the United States, but where for more than 
thirty years prisoners convicted in the courts 
of the United States have been sentenced to 
the penitentiary, and have been there received 
and kept, with the knowledge and acquiescence 
of the state authorities, and their expenses 
j)aid by the United States, it is not competent 
for an offender sentenced to the penitentiary 
by the federal court, to object that there is no 
express legislation by the state authorizing 
such prisoners to be there confined; such ob- 
jection could only be made by the state. 

[Cited in Bs parte Brooks, 29 Fed. 85; Er- 
win V. U. .,S., 37 Fed. 485.] 

4. The district court does not exceed its pow- 
er in fixing a part of the term of imprisonment 
in the county jail, and the remainder in the 
penitentiary. 

5. The usual practice on conviction is for the 
court to direct the marshal to take the prisoner 
to' the penitentiary within a certain number of 
days, a sentence which, when tilie prisoner is 
already in jail, is essentially the same. 

6. The fact that the prisoner is retained for 
a time either before or after sentence, in the 
county jail, does not, in either case, authorize 
a writ of habeas corpus. 

James Geary was convicted in the district 
court of the United States for this district 
ou the 28th of February, 1871, of the crime 
of "conspiracy to defraud the United States," 
under the thirtieth section of the act of 
:March 2, 1867 (14 Stat. 484). The sentence 
of the court was that he be imprisoned in 
the jail of Cook county for twenty days, and 
tliat after the expii-ation of that time he be 
imiJrisoned in the state penitentiary at Joliet, 
in this district, for one year, and that he be 

1 [Reported by Josiah H. Bissell, Esq., and 
iiere reprinted by permission.] 



fined $1,000 and pay costs, and that he stand 
committed until the fine and costs be paid; 
and the marshal was ordered to execute the 
sentence of the court upon the prisoner by 
placing him in the jail, and afterwards in the 
penitentiary. At the expiration of the twen- 
ty days he was taken by the marshal from 
the jail in Cook county to the penitentiary 
at Joliet, where he was held by the warden. 
This was an application by the prisoner for 
a writ of habeas corpus, the petition alleging 
that his imprisonment was illegal on three 
grounds: (1) Under the third section of the 
act of congress of March 3, 1865, the court 
had no authority to direct his imprisonment 
to be in the penitentiary, because the term 
for which he was imprisoned did not exceed 
one year. (2) The penitentiary is not allow- 
ed by the legislature of the state as a place 
of imprisonment for persons convicted and 
sentenced in the courts of the United States, 
and, therefore, it is not within the terms of 
the act of congress. (3) The court could not 
divide the punishment, «aaking it part in 
the county jail and part in the penitentiary. 

Robert Hervey, Jas. R. Doolittle, and R. H. 
Forrester, for petitioner, 

J. O. Gloyer, U. S. Dist. Atty., and L. H. 
Boutell, Asst Dist. Atty., for the United 
States. 

DRUMJIOM>, Circuit Judge. O^ie only 
question proper to be considered on this ap- 
plication is, whether the court can see that 
the issuing of the writ would be of no avail, 
the rule being that it should issue imless it 
would be useless. 

The fifteenth section of the act of March 
3, 1825 (4 Stat 118), declares "where any 
criminal, convicted of any offense against 
the United States, shall be sentenced to im- 
prisonment and confinement to hard labor, 
it shall be lawful for the coiurt by which 
the sentence is passed, to order the same 
to be executed in any state prison or peni- 
tentiary within the distiict where such court 
is holden, the use of which prison or peni- 
tentiary may be allowed or gi-anted by the 
legislature of such state for such purpose." 
The third section of the act of March 3, 
1865 (13 Stat 500), provides "In every case 
where any person convicted of any offense 
against the United States, shall be sentenced 
to imprisonment fgr a period longer than 
one year, it shall be lawful for the court 
by which the sentence is passed, to order the 
same to be executed in any state prison or 
penitentiary within the district or state 
where such court is held, the use of which 
prison or penitentiary is allowed by the leg- 
islature of such state for such purpose." 
The act of June 30, 1834 (4 Stat 739), de- 
clared that any criminal imprisoned in a 
penitentiary, should be subject to the same 
discipline and treatment as the state con- 
victs. The only material difference between 
the act of 1825 and that of 1865 is, that the 



GEARY (Case No, 5,293) 



[10 Fed. Cas. page 1381 



former speaks of confinement to liard labor, 
and is without limitation as to tlie time of 
imprisonment, and declares that the impris- 
onment is to be in the penitentiary or st^te 
prison in the district where the court is held. 
The act of 1865 does not mention hard labor, 
but only imprisonment, and for a period longer 
than one year, and it may be executed in 
any penitentiai-y or state prison in the dis- 
trict or state where the court is held. 

The legislation of congress has been by 
no means uniform as to making hard labor 
a part of the penalty of imprisonment The 
crimes act of 1790 [1 Stat 112], parts of 
which are still in force, seems not to have 
mentioned it. at all as connected with im- 
prisonment In some of the acts passed be- 
tween that time and the act of 1825, it is re- 
ferred to, and not in others. The general act 
of 1825, in specifying imprisonment in most 
cases adds "confinement to hard labor." In 
the various criminal laws which have been 
passed since, it is sometimes mentioned and 
sometimes omittedr In some cases the law, 
after imposing the penalty of imprisonment, 
to be adjudged by the court, declares sepa- 
rately that the prisoner shall be kept at hard 
labor, thus, apparently, making it an injunc- 
tion upon the person who has the custody of 
the prisoner. The two sections which have 
been already cited from the act of 1825 and 
from that of 1865, are sti-iking illustrations 
of this peculiarity. In the one, hard labor 
is mentioned; in the other, omitted. There 
would seem to be no good reason for this, 
unless it be that the act of 1825 apparently 
disGiiminates, and subsequent legislation 
does not 

In our state the law provides that the court, 
in the case of the confinement of a criminal 
ha the penitentiary, shall designate what part 
of the punishment shall be solitary confine- 
ment, and what part shall be hard labor, and 
there are various statutes which provide for 
and regulate the hard labor by convicts in 
the penitentiary, and it is clear that aU who 
are not by the order of the court in solitary 
confinement are subject to hard labor, and 
therefore it follows, as a conclusion of law, 
that when a person is sentenced by a court 
of the United States to the penitentiary of 
this state, he is subject to hard labor as a part 
of the imprisonment, because the act of 1834, 
as already stated, provides that the prisoners 
of the' United States shall be subject to the 
same discipline and treatment as the prison- 
ers of a state. 

The only question that can arise upon this 
part of the case is, whether, under the lan- 
guage of the act of 1825, it is necessary, in 
order to clothe the court with the authority 
to imprison a convict in a penitentiary, that 
a part of the punishment, by the terms of the 
law, should be hard labor. The language of 
the statute, it will be recollected, is, "shall be 
sentenced to imprisonment and confinement to 
hard labor." The statute is without limit as 
to the time of the imprisonment The act of 



1865 omits the words "confinement to hard 
labor," and declares that there shall be au- 
thority in the court to impose this punishment, 
provided it is for a term exceeding one year. 
It may be that the true meaning of this law 
is that the imprisonment in the penitentiary 
should be for a period longer than one year, 
and that the punishment cannot be divided so 
that a part of it shall be in one place and a 
part of it in another, and thus bring it within 
the law, provided the term of imprisonment 
in both places together is more than one year. 
There would be no doubt upon the subject, 
provided it were a part of the penalty at- 
tached to this offense that the offender should 
be confined to hard labor, because whenever 
he is confined in the penitentiaiy, by the very 
terms of the law he becomes subject to hard 
labor, and both the statutes can stand, that of 
1865 not necessarily repealing that of 1825. 

In 1789 the first congress recommended to 
the legislatures of the several states that they 
should make laws requiring the keepers of 
jails to receive and keep prisoners committed 
under the authority of the United States. The 
implication arising f romi-this resolution is, that 
the jails in the states respectively were proper 
places in which to imprison persons convicted 
under the laws of the United States, and that 
those who kept such jails might take charge 
of the prisoners thus convicted and sentenced; 
but, inasmuch as there might be cases where 
they would not this resolution was passed, 
recommending to the legislatures to make it 
imperative on the keepers of jails to receive 
and keep them. 

In 1791 another resolution was passed, which 
declared tliat where a state had not com- 
plied with the recommendation, the marshal, 
under the direction of the judge, might be 
authorized to hire a convenient place to serve 
as a jail. Then, by a resolution of 1821, this 
provision was extended to all cases where 
the states had complied with the recommenda- 
tion originally, and had afterward refused the 
use of their jails. It will be seen that during 
all this time there is nothing in the legisla- 
tion of congress, except what is contained in 
these various resolutions, as to the place where 
persons convicted under the laws of the Unit- 
ed States, should be imprisoned. The in- 
ference seems to be, throughout, that the jails 
of the respective states were proper places, 
and that the states ought to provide by law 
that the keepers of those jails should be 
obliged to receive and detain prisoners of the 
United States, And, in some instances, we 
know that there was, and still is, this legisla- 
tion of the states. This being so, the question 
arises as to the authority of a court of the 
United States to imprison a person convicted 
of an offense, in any jail or prison in the dis- 
trict, authorized by the state to receive prison- 
ers, even though the case might not be liter- 
ally within the act of 1825 or 1865. And my 
opinion is, that the power is incidental to the 
court; that it follows necessarily from the 
legislation of congress, and from the authority 
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given to the court to Imprison. The effect of 
that legislation is, that whan the court sen- 
tences 0. party to imprisonment, it can he 
executed in any place where,, by the authority 
or pei*mission of the state, the prisoner can he 
received and detained. 

What is a penitentiary of a state, but a 
prison in whichapersonconvictedofanoffense 
may be confined? In what respect is the 
penitentiary at Joliet different, so far as the 
power of this court is concerned, from the 
jail of this county? ,The court has the same 
power over the prisoner in the one case as in 
the other; can direct its officer as well to go 
to Joliet as to the jail of this county. The 
prisoner is just as much within the control 
and jurisdiction of the court in the one case 
as in the other, and I think, unless the law of 
congi-ess prescribes in what particular place 
the punishment of an offense shall be exe- 
cuted, that the court has the power to declare 
that the imprisonment may be either in the 
jail of Gooli county, or in the penitentiary at 
Joliet "When the question is as to the power 
of the court to direct imprisonment outside 
of its jurisdiction, then an act of congress is 
necessary, as in the law of 1865. The court, 
without some such provision, could not sen- 
tence a man beyond its jurisdiction, because 
the court would have no control over the 
prisoner. It was conceded in the argument 
that there is no law of congress which express- 
ly dirpots that the imprisonment of any party 
shall be m a county jail, all of which it was 
admitted that the state had given, by legisla- 
tion, for that purpose. 

It is to be observed, and I think it throws 
great light upon this subject, that there are 
various acts of congi-ess which declare that 
where a party has committed a particular 
offense, the penalty shall consist of fine or 
imprisonment, or fine and imprisonment in 
a penitentiaiy, thus limiting it to the peni- 
tentiary; as under the fourth section of the 
act of February 26, 1853 (10 Stat ITO). The 
penalty for the offense is, "on conviction in 
any cotu:t of the United States having juris- 
diction thereof, shall pay a fine not exceed- 
ing 52,000 or suffer imprisonment in a peni- 
tentiary." The fifth section of the same act 
is, "shall pay a fine not exceeding $2,000, or 
suffer imprisonment in a penitentiary net ex- 
ceeding three years." The sixth section of 
the same act is, "and shall upon conviction 
thereof be fined not exceeding three times 
the amoimt so offered, promised or given, 
and imprisoned in a penitentiary not ex- 
ceeding three years." Of course there can 
be no doubt that, when the law prescribes 
where the place of imprisonment shall be, it 
is the duty of the court to follow it, and the 
inference is that where the place is not pre- 
scribed, as is true of most offenses under 
acts of congi*ess, the court has power to des- 
ignate any prison within the jm-isdietion of 
the court There might be some argument 
in favor of the position taken by the coun- 
sel for the prisoner in this case, arising from 
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the fact that the law imder which this party 
was convicted declares it to be a misde- 
nieanor; but the various laws of congi*ess 
have, in a great measiu'e, done away with 
the distinction that existed at common law 
between a felony and a misdemeanor; and^ 
it is certain, for a mere misdemeanor a party 
may be imprisoned in the penitentiary. 
Suppose the only place of imprisonment in 
a state is a penitentiaiy— there are, oi may 
be, such cases— what is the coiu^t of the Unit- 
ed States to do? If all the prisoners within, 
the limits of a state were confined to the 
state penitentiary, or prison, and there were 
no regular eoimty jails, what would be done 
•in such case with the prisoners of the United 
States? The view that I take, then, of these- 
statutes is that they are declaratory acts, 
and nothing more; that they were passed 
for the pm-pose of removing doubts which, 
might have existed in relation to the au- 
thority of the com-t but that the court had 
authority, independent of those statutes. At 
^3ommon law the com't of king's bench had 
power to sentence a convict to any prison in 
England. 1 Bish. Or. Proc. 9S5, 88J, and 
notes and authorities cited. 

The next question is, whether the court 
had authority to imprison the defendant in- 
the penitentiary, without some express legis- 
lation on the part of the state of Illinois, 
giving the right to the com-t there to im- 
prison him. 

The language of these statutes, it will he- 
seen, and such, it is claimed, is the implica- 
tion from the resolutions which have been 
referred to, is that the court has authority 
to imprison a convict in a state prison or 
jail, only where there is an express legisla- 
tive permission given, and the instance is 
cited of such authority by an act of the leg- 
islature of this state in relation to county 
jails, passed shortly after the state was ad- 
mitted into the Union, and which has exist- 
ed ever since. There is no doubt that a 
state has the right to refuse the use of its. 
jails or penitentiary to prisoners of the Unit- 
ed States. They are all mere state buildings- 
and institutions erected at the expense of 
the states, and under the authority of their 
laws. The government of the United. States 
has no control over them, except with the 
consent of the states. Undoubtedly the- 
United States coidd erect jails or penitentia- 
ries within the limits of the several states, 
for the confinement of prisoners of the Unit- 
ed States. That has not been done in this ' 
state. There is here, therefore, no jail or 
penitentiary, or building, erected by the 
United States, except, pea*haps, it may be- 
rooms intended for the temporary accommo- 
dation of prisoners of the United States. 

The question is, whether, in the first place,, 
there has been any legislation on this sub- 
ject, and, secondly, whether it is absolutely 
necessary that there should be. 

The counsel for the petitioner have stated,, 
and so also have the counsel for the gov- 
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ernment, that they have been xinable to find 
any act of the legislature, or any resolution, 
■which expressly authorizes the federal court 
to du-eet a person convicted of crime to he 
imprisoned within the penitentiary of the 
state. I have not been able to find any in 
the limited time I have had to examine this 
subject Whether there is any or not I am 
unable to say; but what are the facts in re- 
lation to the confinement of prisoners in the 
penitentiaries of this state? The peniten- 
tiaiy at Alton has been finished for the re- 
ception of prisoners nearly forty years. It 
is over thii-ty years since parties convicted 
in the federal courts of this state have been 
sentenced to imprisonment in the peniten- 
tiary, sometimes with hard labor expressed 
in the sentence of the court, and sometimes 
without. The fii'st case that has been found 
by the disti'ict attorney is one in 183S— thirty- 
three years ago— and from that time to the 
present, numerous persons have been sen- 
tenced to imprisonment in the penitentiary 
of this state. The act in relation to the peni- 
tentiary at Joliet provides that the same 
laws, rules and regulations shall exist as to 
it as to the penitentiary at Alton. The ques- 
tion presented In this petition has never be:n 
made before in this state. For more than 
thirty years prisoners have been constantly 
sent to the penitentiary, and received with- 
out question by the authorities of the state, 
and bills for the use of the penitentiary, and 
for the keeping of prisoners, presented by 
the state and paid by the government. 

One of two things, I think, is true from 
this state of facts: either that there was au- 
thority given by the legislature, and omit- 
ted in the various compilations of the laws 
and resolutions, or that there was some gen- 
eral law— like that of 1831, for example— 
which was construed as giving this author- 
ity to the court, which might be doubtful in 
its construction, and which might seem to 
apply simply to prisoners of the state. 
Whichever view be talcen, it seems to me 
that the conclusion necessarily follows that 
it is not competent for the petitioner, imder 
this state of facts, to make this objection. It 
is one that can only come from the state. If 
it be true that there was legislative author- 
ity given, of course that is an end of the 
question. If the authority was understood 
to exist from a general law so decided at 
the time, and that has been acquiesced in 
for more than thhrty years by the authorities 
of the state, how much stronger would it be 
if there was an express declaration of the 
legislatm-e of the state? 

What is the object of a grant by the legis- 
lature of a state to authorize the com-ts of 
the United States to imprison convicts in 
the penitentiaries? It is nothing more than 
an indication of the will of the state, and I 
am not prepared to say that will may not 
be shown in some other way than by an act 
of the legislatm-e, or a resolution. 
Perhaps there might have been fm-ther in- 
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quiry whether or not an express grant by 
the legislatm*e of the state had been made, 
but as I have no serious doubt upon the gen- 
eral question, I hardly thought it worth 
while to postpone the decision in order to 
obtain that information. It would be too 
serious a matter, after a practice so long 
continued as this, to allow a defendant to 
raise a question of this kind, the principle 
being, as I contend, that he can be confined, 
unless the act of congress expressly desig- 
nates a particular place, in any prison within 
the jurisdiction of the court, the iise of which 
is permitted by the state. 

There is another question remaining. It 
is insisted that the court erred in fixing the 
imprisonment in two places, one in the coun- 
ty jail, the other in the penitentiary. Per- 
haps there is something objectionable in 
form, but it is a question of power on the 
part of the court The point is, whether 
there is anything in the laws of congress 
which resfricts the authority of the court as 
to the place of imprisonment in this case. 
I thuik there is not. 

Practically, the same result follows in all 
cases of a party convicted in this court. 
When he is in the county jail, for example, 
the Toniversal practice of the court is, if he 
is sent to the penitentiary, that the marshal 
be directed within a certain time to remove 
him there. Where the defendant is a'ready 
imprisond in the jail of the county, because 
the marshal has a given time in which to 
remove the prisoner to the penitentiary of 
the state, does that authorize the defendant 
to apply for a writ of habeas corpus, and be 
released? When the verdict is rendered 
against a defendant he is in custody of the 
marshal, who in practice places him in the 
county jail, where he remains till removed to 
the penitentiary. It is a reasonable exer- 
cise of power on the part of the court and in- 
dispensable to the due execution of its man- 
date, and this sentence 1 take to be nothing 
more than this, except in form. If the mar- 
shal had been ordered, in this ease, within 
twenty days to take the prisoner to the 
penitentiary, he being ah-eady in the jail, he 
would have to stay there imtil the mai'shal 
could remove him. The judge of the circuit 
court has no knowledge of the particular cir- 
cumstances which induced the judge of the 
district comt to divide the punishment in 
this case. It may have been some such ob- 
ject as that While exception may be taken 
to this form of punishment, there can be 
none as a question of power or authority. 
'<' On the contrary, the consti-uction that has 
been given to this subject by this court for 
over twenty years, has been that all this 
legislation in relation to the place of impris- 
onment except where the law partiexilavly 
describes the place, is discretionary with the 
court and that the acts of congress are only 
permissive. For example, can there be any 
question that notwithstanding the acts of 
1825 and 1865, the court would have the pow- 
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er to imprison a party subject to confine- 
ment in the penitentiary, in any jail within 
the district where the court is sitting? Cer- 
tainly not. The power of the coiu't is un- 
doubted, and these acts ax-e simply permis- 
sive; "it shall be lawful," not that it is com- 
pulsory; it is lawful if it is done, not that 
the court is obliged to do it. Writ refused. 
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Case No. 5,294. 

In re GEBHARDT. 

[3 N. B. R. 268 (Quarto, 63).] i 

District Court, E. D, Missouri, 1869. 

Bankruptcy— Pkaotice. 

Answer need not be verified. If debtor, in 

cases of involuntary bankruptcy, do not ap- 

liear on return-day of rule, he cannot demand 

a trial of issues by a jury. 

A rule was issued directing the defendant 
to show cause on the 31st of August why he 
should not be adjudged bankrupt An an- 
swer to the rule was lodged with the clerk by 
the attorney on the 18th of September, after 
the expiration of the rule. The answer was 
not verified. The petitioning a*editors ap- 
plied to have judgment by default, and the 
defendant applied for leave to file answer. 

PER CURIAM. The defendant not hav- 
ing filed his answer on the return-day of the 
rule, cannot demand that tbe issues shall 
be tiied by a jxu*y. But, under the circum- 
stances, leave will be given to file an an- 
swei% the issues to be tried by the court. 
The stj^tute does not require the answer to 
the rule to be verified by aflSant 
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Case Wo. 5,S94a. 

GEDNEY et al. v. L'AMISTAD. 

EBetts' Scr. Bk. 121.] 

District Court, D. Connecticut. Jan. 7, 1840. 

ADMrRAi.TT— High Seas— Jdbisdictios— Salvage 

Service— CoJiPESSATioN— Spanish TiiEATr 

— FoBEiGX Vessels. 

[1. A vessel lying, when seized, a half mile 

from shore off Colloden Point, Long Island, 

though in Long Island Sound, is on the high 

seas, and the court into whose district she is 

first carried has jurisdiction.] 

[2, The fact that persons from a ship ly- 
ing in the open sea, a half mile from shore, 
were on shore when she was seized, will not 
prevent the court of another district into 
which the ship was first carried taking juris- 
diction of them, where it appears that they 
were only temporarily on shore to get provi- 
sions.] 



1 [Reprinted by permission.] 



[3. The seizure and bringing into port of a 
vessel in distress in command of African ne- 
groes totally ignorant of the science of naviga- 
tion, who shipped as slaves, had killed the 
commanding ofiScers, imprisoned their owners, 
and assumed command, is a salvage service.] 

{4. The court awarded one third the ap- 
praised value of vessel and cargo as salvage 
compensation, but refused salvage as to the 
slaves, they having no value as such in the dis- 
trict (Connecticut), and there being no law 
under which they could be sold.] 

[5. The provision in the treaty of 1795 with 
Spam, requiring the contracting parties to fur- 
nish vessels of one, that put into the ports of 
the other in distress, necessities at reasonable 
rates, and to cause to be restored vessels and 
effects taken from the owners within their ju- 
risdiction, does not prevent an award for sal- 
vage in seizing and bringing into port, by a 
United States naval vessel, a Spanish ship in 
distress, in command of African negroes who 
shipped as slaves, had killed the commanding- 
officers, imprisoned their owners, and assumed 
command.] 

[6. A custom of a foreign country cannot be 
set up m opposition to its written laws by one 
claiming as a citizen of such country.] 

[7. Negroes imported into Cuba in violation 
ot the bpanish law, which declares such ne- 
groes to be free, were sold at Havana, to 
fcjpanish citizens, and shipped, under a false 
pass, as Ladinos, on board a Spanish coasting 
vessel for another port of Cuba. After a few 
days out, they killed the master and cook, im- 
prisoned their owners, and assumed command 
of the vessel, and after many days were found 
in distress, seized, and taken into port bv a 
United States naval vessel. Edd, that as,*un- 
der the Spanish law, there could be no title 
to such negroes, they should not be delivered 
up as property of Spanish subjects, although 
the custom m Cuba is opposed to the law 
2"yVn*/o"S^ ?^i.™es, under the act of March 
d, ibiy {6 btat. 532). should be ordered deliv- 
ered up to the president of the United States 
to be transported to Africa.] 

[This was a libel in rem by Lieut. Thomas 
R. Gedney and others against the schooner 
L'Amistad for salvage.] 

JUDSON, District Judge. On the 26th of 
August, 1839, Lieut. Gedney, commanding, 
the brig Washington of the United States 
navy, seized and brought into the port of 
New London, in this district, the schooner 
L'Amistad, with a cargo of goods and 49 
Africans, then claimed as. slaves by Don 
Pedro Montez and Don Jose Ruez, subjects 
to her Catholic majesty the queen of Spain 
—the said atontez and Ruez also being on 
board the schooner. On the arrival of the- 
schooner within this district, New London 
being the first port into which the schooner 
was brought after her seizure, a libel was 
filed here by Lieut. Gedney, the officers and. 
ci-ew of tlie brig Washington, claiming sal- 
vage. At a special district court, held on 
the 19th of September, other libels were also 
filed in the following order: That of Jose- 
Ruez; that of Pedro Montez; that of Henrj' 
Green and Peletiah Fordham; a libel in be- 
half of the United States by the district at- 
torney, first, claiming that the vessel, cargo, 
and slaves be restored to the owners, being- 
Spanish subjects, and secondly, demanding 
that the negi-oes be delivered up, to the pres- 
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ident to be traBsported to Africa; that of 
the Spanish consul claiming Antonio. And 
on the 19th day of November another libel 
was also filed, by the district attorney, in 
favor of the ijnited States, alleging that the 
Spanish minister had, in pursuance of the 
treaty between the United States and Spain, 
demanded of the government of the United 
iStates, the restoration of the schooner L'Am- 
istad, her cargo, and the slaves on board 
for the owners thereof, being subjects of 
Spain. The ordinary process of attachment 
issued, and the schooner, goods, and Afri- 
■eans so alleged to be slaves were tat:en into 
custody by the marshal of this district, for 
adjudication upon these various libels and 
■claims. At the district court in November, 
a part of these Africans, by their counsel, 
filed a plea to the jurisdiction of this court, 
alleging that they were born in Africa, that 
they were free, and that they were seized 
within the territorial jm'isdiction of the state 
of New York, claiming to be set at liberty. 
This plea is now withdrawn, and an answer 
is filed alleging, substantially, as follows: 
That Cinquez, Banna 1st, Damma.IPawni 1st, 
Phumah, Connoma, Choday, Bunnah 2d, 
Baah, Cebba, Pooma, Kimbo, Peeah, Bang- 
jah, Saah, Coelee, Parte aiona, Nahquoi, 
Jesse, Con, Fawni 2d, Kenna, Laummee, 
Fajana, Jebboy, Pauguanah, Bewnu, Cher- 
kenall, Gubbo, Curre, Seme, Kene, Majera, 
are all Africans, entitled to their freedom; 
tliat the said schooner was at anchor near 
Colloden Point, within tlie territorial juris- 
diction of the state of New York, and that 
part of said Africans, as named in said plea 
and answer, were on shore on Long Island, 
within the jurisdictional limits of the state 
of New York; whereupon they say that this 
court hath no jurisdiction over their per- 
sons, praying to be discharged- Lieut Ged- 
ney now appears and pursues his claim for 
salvage. Henry Green and Mr. Pordham ap- 
pear and pursue their claims for salvage. 
The district attorney of Connecticut pursues 
the libels filed by him in behalf of the gov- 
ernment of the United States, and in behalf 
of the minister of Spain, for a restoration 
of the ship, cargo and slaves, under the 
treaty between Spain and the United States. 
In the discussion of this case have been 
involved numerous questions, of great im- 
portance, requiring, as we have seen, indus- 
trious examination and patient deliberation. 
It has been my endeavor to afford time for 
this investigation; and the ability with which 
these questions have been discussed at the 
bar must satisfy all, that everything which 
talent and learning could accomplish has 
been done. It devolved upon the court to 
dispose of these various and complicated 
questions, in such manner as will seem to 
be demanded by the laws of the land, and 
of this the responsibility rests on me. That 
responsibility will be met, and when dis- 
charged according to the dictates of my own 
conscience, I shall be relieved from its fur- 



ther perplexities. It will be a satisfaction, 
while doing this, that neither party or claim- 
ant can be prejudiced by my determination, 
because the laws secure an appeal to the 
highest tribunal in this country, where my 
decision may be reviewed, and if wrong cor- 
rected. It is then of little importance to 
the persons in interest, what may be the 
determination of this court, for a case like 
this win not and should not rest upon a 
single trial, without review before the su- 
preme court, in whose decisions all woidd 
be satisfied. The case is not only important 
to those immediately interested, but there 
are involved principles important to tlie na- 
tion and the world. If a few months have 
elapsed since this cause has been pending, 
it has been owing to circumstances beyond 
my control, but this surely has produced no 
inconvenience or suffering to those in cus- 
tody. They have all been humanely treated; 
liberally fed and clothed by the government, 
into whose hands they have been providen- 
tially east Whatever may be the final re- 
sult of this ease, so far it may be safely said 
that not one step has been taken which 
could have been avoided. I do not stop to 
say that it is my wish to escape the respon- 
sibilities which devolve upon me; neither 
would it be just to myself to say that I 
have not been deeply anxious to investigate 
this case, and decide it according to its true 
merits. 

The first question to which my attention is 
called, is that of jmisdiction. Although tlie 
first plea has been withdrawn, yet the alle- 
gations in the present answer require an ex- 
amination of the evidence with that view. 
If, indeed, the evidence does not show a 
case, of which the court has cognizance by 
law, it will be my duty still to dismiss it. 
In point of fact where was the L'Amistad 
seized? It will be recollected that at a for- 
mer disti'ict comrt, the attorney for the United 
States Tvas directed to examine this place, 
in company with the counsel on the other 
side: this has been done, and on a careful 
examination of the evidence, I find as a mat- 
ter of fact' that the schooner lay in 3^^ 
fathoms of water, where the tide ebbs and 
flows, not less than half a mile from the 
shore, off Colloden Point, five or six miles 
from Mohtaiik; about 25 miles from Sag 
Harbor; IS miles from New London,— not in 
any known harbor, bay, river or poit. 

The jiurisdiction of the district court is 
wholly regulated by statute. By the laws of 
congress, each district com-t has exclusive 
jurisdiction over all seizures made within 
that district. A vessel seized in one dis- 
ti'ict, cannot be eaxTied into another for ad- 
judication. Another branch of the statute 
provides that where the seizure is made on 
the high seas, the vessel seized may be car- 
ried into any district in the United States, 
and must be tried where first carried in. 
Was the schooner L'Amistad seized on the 
high seas? The answer to the question de- 
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Tpends on the legal signification of the term 
"hifjh seas," as used in the judiciary act of 
17S9. Here I have no path to mark out for 
others, but only to adopt the language of 
learned jurists who have gone before, and 
yield my assent to determinations ah-eady 
made. To the former I can listen with re- 
■spect, but by the latter I am bound to yield 
obedience, as to the settled law of the land. 
Perhaps a more conclusive argiunent cannot 
lie found, than that of air. Webster, before 
the supreme com-t, in the case of TJ. S. v. 
Covins, 3 Wheat [16 U. S.] 33G. This is the 
language: "The common and obvious mean- 
ing of the expression *high seas' is also the 
true legal meaning. The expression describes 
the open ocean, where the dominion of the 
winds and the waves prevail, without check 
or control. Ports and havens, on the con- 
trary, are places of refuge, m which protec- 
tion and shelter are sought, from this turbu- 
lent dominion, within the enclosui-es and pro- 
jections of the land. The high seas and 
havens, instead of being of similar import, 
are always terms of opposition. The high 
seas impoi-ts the xmhiclosed and open ocean, 
without the fauces ten-ae. Ports and havens 
are not parts of the high seas; they are 
within the bo*dies of the counties." This 
lucid exposition of the term "high seas" ac- 
cords with all the leai-hed commentators, 
iincient and modern. It may be added, that 
the place must be where the tide ebbs and 
flows, and the high seas extend to low water 
mark, but do not extend to harbors, ports or 
rivers. 

In this case the seizure was not made in 
'any harbor, port, bay or river. There is 
scarcely an indentation of the coast between 
jMontauk and Colloden Point Had the ' 
schooner been seized within a port or harbor 
like Sag Harbor, Black Kock or Gardner's 
Bay, the aspect of the case would have been 
changed. But this was in fact many mile's 
from any known port or harbor. The place ' 
of seizm-e was therefore ill the open ocean, 
'"where the dominion of the winds and the 
waves prevail without check or cpnti-ol." 
That it was near Montauk, that it was less 
than one mile from the shore, does not vary 
the legal result The well known position of 
Montauk adds conclusiveness to the argu- 
ment. We all understand from childhood, 
that Montauk is a point of land projecting 
into the sea. The. waters of the open ocean 
have been beating there for ages past, and 
must continue during all time to come. The 
waves of the Atlantic roll all over, in con- 
stant succession, the spot where the L'Ami- 
stad lay, when seized by the Washington. 
This proposition does not rest on mere ar- 
gument It has the sanction of high judi- 
cial authority. Judge Story, eminent here, 
and elsewhere, as a jurist, puts an end to all 
doubt and cavil, and compels me to hold cog- 
nizance of this case. The Abby [Case No. 
14] was determined by the circuit court in 
the First circuit, and from that case I quote 



the opinion of Judge Story, as follows: "I 
agree (says the learned judge) that the com-t 
below had no cognizance of the cause, if the 
seizm-e, on which the libel was founded, was 
in the port of Portland, for the judiciary act 
of 1789, e. 20, § 9 [1 Stat. 73], gives exclusive 
jm'isdiction of all seizui-es, made within any 
district, to the district coiu't of such disti'ict 
Concm-rent jm-isdiction exists in the disti-ict 
courts of other districts, only where the sei- 
zm-e is on the high seas. But the objection 
here fails in point of fact The seizure (of 
the Abby) was first made -about 5 miles off 
Cape Elizabeth, and was therefore on the 
liigh seas, since all waters below the line of 
low water mark on the sea coast are com- 
prehended within that description; and 
when the tide flows, the waters to high water 
mark are also propei-ly the high seas." 

Will it be seriously mrged, that because the 
Ii'Amistad had passed Montauk light, that 
she was not on the high seas? Suppose she 
had actually been 25 miles fm-ther to the 
northwest in Long Island Sound, with Long 
Island on the south, Connecticut on the north, 
Gardner's Island, Fisher's Island, Plumb Is- 
land and Block Island to the east, would she 
have been, even then, within the body of 
any coimty? For all purposes of admiralty, 
Long Island Sound is to be considered high 
seas.. In the case of The Elizabeth [Case 
No. 4,352], it was held that Long Island 
Sound does not belong to either Connecticut 
or New York, nor to any district in either of 
those states. Sm*ely, then, the waters upon 
either side of Montauk cannot be deemed 
within the exclusive jurisdiction of the dis- 
trict court of New York. Whether she was 
within the territorial jm-isdiction, in another 
sense, is not important to this question. The 
question is, was she within the exclusive ju- 
risdiction of the disti-ict court of that state? 
She was not To say otherwise would be a 
perversion of the plain provisions of the act 
of congressi and an utter defiance of all au- 
thority. This cannot be done. It is the 
business of this court to pronounce what the 
law is. These principles being settled, and 
applied to the facts of this case, the con- 
sequence follows, that the seizure of the 
L'Amistad was made on the high seas, and 
having been first brought -into the disti-ict of 
Connecticut, the jurisdiction of this court 
attaches to the whole subject matter. 

This opinion does not conflict with the 
opinion of the circuit court, as pronounced 
in September last I refer now to that part 
of the case which was before the grand jm-y, 
relating to the murder of Capt Ferrer. That 
case turned upon the national character of 
the vessel. The L'Amistad was owned by 
a Spanish subject, she sailed under a Span- 
ish flag, was commanded by a subject of the 
queen of Spain, and the homicide was com- 
mitted by Africans, on board this foreign 
vessel. No court in the United States could 
hold jurisdiction of that case. The laws of 
Spain alone could reach the act In the ad- 
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ministration of criminal law, the offence 
must be punished where committed. It is 
an universal rule. A crime committed in 
England cannot be tried here. A crime com- 
mitted in one state is no offence against the 
laws of another state. A crime committed 
in one county cannot be tried in another 
county. Had this schooner been an Amer- 
ican vessel, the coui-t would have held cog- 
nizance of that case. 

It has beeu urged as a matter of law, that 
the Africans on shore at the time the vessel 
was seized cannot be subject to the admi- 
ralty power of the Connecticut district, nor 
any other admiralty jurisdiction. The only 
reply which need be given to this claim is, 
that those on shore wei-e there for a specific 
and temporary object, to furnish the vessel 
with water and provisions for the continu- 
ance of their voyage to Sierra Leone. They 
were stiU attached to the schooner, in the 
same manner as those who continued on 
board. The case seems not to require any 
distinction of this sort, and none can be 
recognized. Kent, Comm. 379. If the ad- 
miralty has cognizance of the principal thing, 
it has also of the incident, thougli that in- 
cident would not, of itself, and if it stood for 
a principal thing, be within the admiralty 
jurisdiction. Bl. Comm. 108; 1 Com. Dig. 
396, tit F. 6. The libel of Thomas R. Ged- 
ney and others is properly filed here. 

Having disposed of the question of jm'is- 
diction, I proceed to the consideration of tbc 
merits of the cause. The facts involved 
may be stated in a few words; and about 
these facts there is little diversity of thought. 
A Spanish' vessel owned in Cuba, proceeded 
from thence to the coast of Africa, and hav- 
ing procured a cargo of native Africans, re- 
turned and landed them near Havana, where 
they were put into a slave mart for sale. 
Within fifteen days from the time of landing, 
Jose Ruez and Pedro Montez, subjects to the 
queen of Sp:"iin, and residents of Guanaja, in 
tlie province of Puerto Principe, on the 
island of Cuba, being at Havana, purchased 
fifty-four of these Africans. The schooner 
L'Amistad, then lying in the port of Havana, 
possessing rightfully the national character 
of a Spanish vessel, owned and commanded 
by one Raymond Ferrer, master, and regu- 
larly and lawfully licensed in the coasting 
trade, between the ports of Havana and 
Guanaja, and being laden with Spanish 
goods for the latter port, the said Ruez and 
Montez put on board thereof the said fifty- 
four Africans witli permits from the gover- 
nor of the island of Cuba, to be transported 
as freight to the said port of Guanaja; and 
the said Ruez and Montez took passage in 
said schooner. All grounds of suspicion that 
the L'Amistad had been in any wise connected 
with the original importation of these Afri- 
cans, are wholly excluded from the case. 
Three days from Havana the negroes rose up 
on the vessel and killed the master and cook, 
and by force took command, and after being 



C3 days upon the ocean, she came into the 
waters of the United States, in a condition 
perilous to the vessel and the lives of Ruez 
and Montez and all others on board. Being 
found as heretofore stated, the schooner and 
all belonging to her were seized by the brig 
"Washington, and from thence were brought 
into the port of New London, within the dis- 
trict of Connecticut; and the schooner, car- 
go, and Africans now claimed as slaves, are 
liere libelled for salvage by Lieut Gedney, 
&e. Having stated these various claims, and 
the circumstances of the seizure, I will now 
proceed to the consideration of each claim, 
somewhat in the order in which they stand 
upon the record. 

a. The claim of the officers of the brig 
Washington. In considering and disposing of 
this claim, it may not be improper to divide 
it into two parts: 1st The vessel and goods. 
2d. The Africans alleged to have been the 
slaves of Messrs. Ruez and Montez. 

1st The claim to salvage for the vessel 
and goods stands upon grounds almost be- 
yond question. The services rendered by 
Lieut Gedney were not only meritorious, but 
highly praiseworthy. They were such as 
would entitle the seizor to his proper allow- 
ance. The vessel was at the mercy of the 
winds and waves. She was in the pos- 
session and under the command of these 
negroes, who were utterly ignorant of the 
science of navigation, without law or order, 
without commission of any lawful authority, 
guided alone by their ignorance and caprice, 
just on the point of sailing for the coast of 
Africa, and yet without the possibility of 
conducting the vessel in safety for a single 
daj^ The seizm-e under such circumstances 
was meritorious, and will entitle the seizoj'S 
to an adequate compensation, unless some- 
thing shall be found in tlie case to oust them 
of this right. In opposition to this claim, 
Pedro Montez and Jose Ruez allege that they 
each of them own a part of these goods, and 
the minister of her Catholic majesty, in be- 
half of the owners of the schooner and the 
residue of the goods on boai'd, alleges that 
the whole were owned by the subjects of the 
queen of Spain, and that, under the treaty 
between Spain and the United States, a res- 
toration, entire, should be decreed. Here it 
may be remarked, that Montez and Ruez 
have ceased to prosecute their claims in per- 
son, and the Spanish minister comes in the 
name of his govei-nment, basing himself on 
the treaty of 1795, which has some bearing 
on this question and reads as follows: Article 
S: "In case the subjects and inhabitants of 
either party, with their shipping, whether 
public and of war, or private and of mer- 
chants, be forced through sti-ess of weather, 
pm-suit of pirates or enemies, or any other 
urgent necessity, for taking of shelter and 
hai-bor, to retreat and enter into any of the 
rivei's, bays, -roads or ports, belonging to the 
other party, they shall be received and treat- 
ed with all humanity, and enjoy all favor. 
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protection and help, and they shall be per- 
mitted to refresh and provide themselves, at 
reasonable rates, with victuals and all things 
needful for the subsistences of their persons 
or reparation of their ship and prosecution 
of their voyage; and they shall in no ways 
be hindered from returning out of the said 
ports or roads, but may remove and depart, 
when and whither they please, without any let 
or hindrance." Article 6: "Each party shall 
endeavor, by all means in their power, to 
protect and defend all vessels, and other 
effects belonging to the citizens or subjects 
of the other, which shall be within the ex- 
tent of their jurisdiction by sea or by land, 
and shall use all their efforts to recover, and 
cause to be restored to the right owners, 
their vessels and effects, which may have 
been taken from them within the extent of 
their said jurisdiction, whether they are at 
war or not with the power whose subjects 
have taken possession of said effects." 

A treaty is binding upon the two nations 
making it, and the same becomes a part of 
the laws of each country. It is to be ex- 
pounded by the same rules of consti'uction as 
are applied to other laws; and it becomes the 
duty of the judicial department, as well as the 
executive of each country, to carry them into 
effect The fair and liberal construction of 
these two articles must be applied to the 
schooner L'Amistad and the.goods, for those 
are the effects of the subjects of Spain. And 
by effects I understand their lawful property. 
It is the duty of Lieut. Gedney, by all means 
in his power, to protect and defend this vea« 
sel, and use all his efforts to recover and 
cause to be restored to their rightful owners 
the schooner and her effects, because, by an 
urgent necessity, provided for in the eighth 
article, she had taken shelter in omr waters, 
and now, at reasonable rates, this vessel and 
her effects must be restored to their rightful 
owners. But it can not be supposed that in 
a case of a demand for a restoration a liberal 
construction should be given to this ti-eaty. 
Suppose the hull of a vessel coming in like 
this had been so far damaged that without 
immediate repairs she could not be kept above 
water, and these repairs were made, can now 
the material men (as they are called) libel the 
vessel in a court of admiralty here and recover 
these repairs ? Certainly. It must be, as the 
treaty provides, "at a reasonable rate." So 
in this case, the services in saving of this ves- 
sel must be compensated, "at a reasonable 
rate," The manner of doing this will be 
shown hereafter. It results, then, that the 
seizors are entitled to salvage. This lien is 
placed upon the vessel and her effects by the 
laws of all nations. It is founded on the 
hi'oad principles of justice acknowledged by 
all, and the treaty stipulation is entered into 
with this lien, which cannot be considered 
as inconsistent with the treaty. The decree 
will be, that the schooner and her effects be 
delivered up to the Spanish government upon 
the payment, at a reasonable rate, for the 
IOfed.cas.— 10 



services in saving this property from entire 
loss. An appraisement will be ordered, and 
one third of that amount and costs will be 
deemed just and reasonable. 

The next question is, can salvage be allowed 
upon the slaves? There are insuperable ob- 
jections to this portion of the claim. There 
is no foundation here laid for a decree in per- 
sonam. The decree, if at all, must operate 
in rem. That is, the salvage must be con- 
sidered as a lien upon the slaves themselves, 
and the amount to be decreed must be raised 
out of them, as out of other property. Here, 
then, I find the claim hedged about by fixed 
and known laws, over which it would be im- 
possible for me to leap. I have heretofore de- 
cided, in the very outset of this case, that 
these alleged slaves cannot be sold. There is 
no law of the United States nor of the state 
of Connecticut by which the title can be given 
to them imder any deei-ee of this court I am 
still confirmed in that opinion. It is impos- 
sible. Can a decree be predicated upon a 
supposed valuation to be ascertained by an 
appraisal? There is no authority in thia 
covurt to cause such an appraisal. Who can 
appoint the appraisers ? Who can administer 
to them an oath? And above all, hj what 
rule could their estimate be formed? Are 
they to be estimated by their value in the 
district of Connecticut? That is not one cent. 
The laws which I am bound to administer 
can recognize no value on them. Can the 
appraisers travel into other states or coun- 
tries to seek their value? Sm-ely not If a 
decree should be framed, it would be wholly 
nugatory, inoperative and void. This the 
com't is never called upon to do. When a de- 
cree is made, it always presupposes that" the 
court making it, possesses the power of en- 
forcing it. This part of the claim, therefore, 
will be passed over. 

Next comes the libel of Green and Ford- 
ham. This claim is rested upon the idea that 
they had taken possession of the vessel. The 
facts proved, will not sustain this claim. It 
appears in evidence, that these claimants 
found part of the Africans on shore, getting 
water and provisions. They traded with 
them and sold them two dogs, for a doubloon 
each, and then agreed to be there the next 
morning and take the vessel, to their place. 
This was the understanding of Capt, Green, 
but as the evidence now appears, it was not 
the understanding of the negx-oes. Their 
hearts were set on Sien-a Leone, and nothing 
short of sailing towards the sun would serve 
their purpose. They had killed the captain 
and cook, to go to Sierra Leone. They had 
periled their own lives for Sierra Leone, and 
still Sierra Leone was on the lips of Cinquez. 
I think the actions of the white men on tht 
beach, evinced that they so understood this 
determination at the time. Otherwise they 
would not have had occasion to whistle off 
their dogs, when they had received for them 
the doubloons in hand. The result of the 
best examination which I have been able to- 
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bestow on this part of the case is that the 
libels of Messrs. Green and Fordham be dis- 
missed. 

The two great questions still remain to be 
settled. Shall these Africans, by a decree of 
this court, be delivered over to the govern- 
ment of Spain, upon the demand of her min- 
ister, as the property of Don Pedro Montez 
and Don Jose Ruez? But if not, what ulti- 
mate disposition shall the government of the 
United States make of them? The othei- 
questions, in importance, cannot be compai'ed 
with these. Here we have her majesty, the 
queen of Spain, by her resident minister, at 
the com't of the United States, unequivocally 
demanding for her subjects these Africans, as 
their property in the fulfillment, as he says, 
of treaty stipulations, solemnly entered into 
by this nation. These Africans come in per- 
son, as our law permits them to do, denying 
this right. They say, that they are not the 
slaves of Spanish subjects, and are not ame- 
nable to Spanish laws. We have also the 
humanity of our own laws, ready to embrace 
them, provided we are not compelled by these 
treaty stipulations to deliver them up. Upon 
the first of these questions, all absorbing as it 
is, I am called upon to pronounce an opinion. 
And what I have now to say applies to Cin- 
<iuez and others, who have filed their answer 
to the claim on record, not including Antonio. 
Shall these Africans be decreed to the Spanish 
government? What is the object of the de- 
mand made upon the president by the Spanish 
minister? Not to have them transported to 
Cuba for punishment, but because they are 
the property of Spanish subjects— their effects 
or merchandise—their property, I begin here 
by finding certain facts, which necessarily 
must be part of my decree, and upon which it 
must be based. 

These are the facts that I find proved in 
this case: In Cuba there are three classes 
of negroes, well known and distinguished: 
Creoles, who were born within Spanish do- 
minion; Ladinos, who have been long domi- 
ciliated on the island, or sufficiently so that 
the laws of Spain operate upon them, or, 
In other words, embracing those who owe 
Spain their allegiance; and, lastly, Bozals, 
embracing all such as have but recently 
been imported from Africa. The negroes 
now in question were all born in Africa; 
they were imported to Cuba, by the slave 
traffic, about which Montez and Ruez had 
nothing to do; they were put into a barra- 
coon near Havana, and after remaining 
there not exceeding 15 days, Jlontez and 
Ruez brought them to the schooner L'Ami- 
stad as their slaves, and put them on board 
for Guana j a. Consequently I find these ne- 
groes to be Bozals; they were so at the time 
of the shipment. The demand of the Span- 
ish government is, for these Bozals to be 
restored to them, that Montez and Ruez may 
have them as their property. To justify this 
demand, and require this government to re- 
store them under the treaty, these negroes 



must not only be property, but Spanish sub- 
jects must have a title to that property. In 
otiier words, Spanish subjects must own 
them— must come lawfully by them— they 
must have lawful right to hold them as their 
own. Suppose a slave shoijld be demanded 
of us, by the Portuguese government, and 
it should appear in evidence that the slave 
in fact belonged to a citizen of South Caro- 
lina, we could not give him up to Portugal. 
Although he may be a slave, the Portuguese 
have no title in him. They cannot demand 
nor we surrender. The right of demand 
and the necessity of surrender rests on the 
title to the property. Property and title 
both are to be made out. In all cases where 
property and title are proved to be in Span- 
ish subjects, the treaty is imperative, and at 
all hazards it must be surrendered. The 
obligations are solemn, and war might be 
the consequence of a breach of this duty on 
our part. I go up to the letter and spirit of 
the ti'eaty both, but I do not step over it, 
merely because the demand is made bj' a 
high conti-acting power. The demand must 
be lawful. The minister has demanded the 
schooner, and suppose in point of fact it 
should turn out that the schooner belonged 
to a subject of France, instead of Spain, can 
we deliver it to Spain? Surely not. How 
stands the case here? The government of 
Spain demand of us, under their treaty, a 
restoration of these negroes, and we ask 
them for their title. It is a very well settled 
principle, here and elsewhere, that the par- 
ty demanding restoration must show his ti- 
tle. The onus probandi lies on him. Aware 
of this rule of law, the Spanish claimants 
send to me their evidence of title. And what 
is that document,- a deed, a bill of sale, a 
transfer? No. It is a permit, a license, 
a pass, signed by the governor general of 
Cuba for Don Pedro Montez and Don Jose 
Ruez to transport 54 Ladinos to Guanaja, 
and this is all. This embraces the whole 
evidence of property and title both. In point 
of fact these are not Ladinos. They might 
be lawfully sold and carried to Guanaja. 
These negroes are Bozals and not Ladinos. 
Here, then, is the point— the point upon 
which this great controversy must turn. To 
show that it is so, I shall be obliged to recur 
to the laws of Spain, as the same are here 
proven, because these laws make a part 
of the case itself. They are to be proved in 
the courts of the United States as a matter 
of fact. This has been done on this inquiry, 
and this court is just as competent to judge 
of the effect of a foreign law, when thus 
proved, as of a law of the United States. 
I find, then, as a matter of fact, tliat in 
the month of .Tune, 1839, the law of Spain 
did prohibit, under severe penalty, the im- 
portation into Cuba of negroes from Africa. 
These negroes were imported in violation of 
that law, and be it remembered that, by the 
same law of Spain, such imported negi'oes 
are declared to be free in Spain. This ac- 
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■coTints for the declaration of the Spanish 
consxil, "that if these negroes should be re- 
turned to Cuba, some of the leaders might 
be puuished, but none of them could be 
made slaves." This declaration is in exact 
conformity with the law of Spain, so far as 
the matter of slavery is concerned. They 
could not be slaves there, because the law 
declares them free. They were Bozals and 
not slaves. This declaration is from a gov- 
ernment functionary of Spain. Why, then, 
should the law be doubted by me? I do not 
doubt it I do expressly find it to be such. 
If there had been any doubt as to what the 
law of Spain is. I ask, would not the Span- 
ish minister resident at Washington have 
communicated that law to this government, 
so that it might have been sent here? We are 
bound to believe, that the minister of every 
foreign countiy brings with him the laws of 
his sovereign, and is able, on the shortest 
notice, to make those laws known to , us 
when questions may arise. Between nations, 
it is not required that every matter of form 
should be strictly complied with. In the in- 
tercourse of friendly nations, the substance 
IS all that is required. Why has not the 
Spanish minister told us that a law exists, 
by which Bozal negroes are slaves in Cuba? 
"Why has he not sent tis that law, with his 
claim? Ample time has been afforded. He 
"knows that the burden of proof lies with 
him, and still withholds the law, if it does 
exist How can he expect an American 
court to decree that these negroes are prop- 
erty, while he omits to produce the evidence 
which makes them such? In reply it may be 
said they were in possession of Spanish sub- 
jects. But possession is only one indicium 
of property, and that has been rebutted by 
the proof that these are Bozal negroes, and 
cannot be made property, by any machinery 
of sale or transportation. 

This brings me to the question of title in 
Montez and Ruez, who now claim them 
through their government Though they do 
not come into court in person, yet they do 
come in the majesty of their sovereign. 
They need not come in person, and if they 
do, they must stand aside and put forward 
the shield of regal authority, as they do in 
this case. But this establishes no title to 
property. Suppose I admit that slaves are 
property, yet Montez and Buez must possess 
the title in themselves. "They have furnish- 
ed no proof of payment; they have shewn 
no bill of sale; no witness has sworn that 
he was present when these negroes were 
sold. They have not shewn us from whom 
they derive their title. It is the naked pos- 
session on which they rely. When the right 
is disputed this is not enough. Suppose a 
gentleman in Mississippi hires a slave of his 
neighbor for one year, as a traveling serv- 
ant, and while in Kentucky sells him? He 
had the possession, too, but he conveys no 
title, for it is the law of every country in 
the civilized world that a man must have a 



title before he can grant to another* Were 
a gentleman of New Haven to rent me his 
house and give me the possession, and an- 
other person from Havana should come here 
and take a deed of that house from me, he 
would gain nothing by the grant, for the 
simple reason that I had no right to grant. 
This is so plain that the feeblest intellect 
cannot but see it. How does the Spanish 
minister fill up this chasm in the evidence? 
How does he link together this chain of the 
title? By nothing else except the governor 
general's passo, and this has before been 
commented upon. Now that ofiicial docu- 
ment is to serve the double purpose of prov- 
ing property and title both; and yet when 
we look on it again, and apply it to our ju- 
dicial test, if the expression may be allow- 
ed, we find that instrument still is for La- 
dinos and not Bozals. It contains, on its 
face, an untruth. The governor general has 
not given a passo for these negroes, and, con- 
sequently, these Bozals stand on the deck of 
the L*Amistad without any passo whatever. 
For a familiar illustration of this legal re- 
sult, take, if you please, a bale of goods, for 
we will now call them goods, and have it 
shipped and invoiced at Liverpool, as cot- 
ton prints. They are entered here as cotton 
prints or smuggled in, and then sold to an 
innocent purchaser, when it is discovered 
for the 'first time that broadcloths compose 
the package. These broadcloths may be 
taken from this innocent purchaser, libelled 
and forfeited. Where is the remedy? The 
purchaser goes back to the seller, and he 
must take care of himself. Who sold those 
Bozals to Don Jose Iluez and took his twen- 
ty thousand dollars from him? I know not, 
but, if he does, there is his remedy. It is 
the sale of the article of goods to which he, 
the seller, had no title. And suppose this 
sellor has absconded, or refuses' to refund 
the money; it may be a hard case for Mr. 
Buez, and yet "caveat emptor" is the well 
known maxim, and he must sit down by the 
loss, as many others are obliged to do. The 
purchaser must be vigilant in the investiga- 
tion of the propertj' he buys. 

If there had been vigilance in this case, 
Buez and Montez might have saved all their 
property, and the imminent hazard of life; 
and this court might have been relieved from 
this heavy responsibility, which has been 
pressing it down for these four months. 
Why did they not ascertain that these ne- 
groes were Bozals. This has been the source 
of all their complicated sufferings, the tale 
of which, will make the stoutest heart bleed. 
Why did they not ascertain that the law of 
Spain had declared these objects of their 
purchase not slaves? The secret is told in a 
word. In Cuba it is the custom to buy such 
negroes, and ship them as Ladinos or Cre- 
oles; and there respectable men have grown 
up under the influence of tliis custom— this © 
practice against law. The subjects of a for- 
eign government are presumed, hoiivever, ■ to 
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IvJQow what their own laws are, and when 
broken, they cannot come here and ask ns 
to invade the rights of others, in justifica- 
tion of the breach of their own laws. This 
would not be done, even there. Hence the 
Spanish consul says this mode of "bona 
fide" selling is carried on without notice 
from the local autliorities. Not that the act 
is lawful, in itself, but only because the act 
is passed over. There is wealth and power 
on one side, and ignorance and weakness on 
the other. The law is the same there, as I 
pronounce it here. That it is not well exe- 
cuted is no evidence that the law does not 
exist. Let a case be presented to the courts 
in Spain, and the pi-oof be made as it is 
here; and the result must inevitably be the 
same. This may be too obvious to require 
illustration. No one can set up, in a court 
of justice, an illegal custom, against posi- 
tive law. One prime requisite of a custom 
is, that it should be lawful. The press gang 
system in England is against positive law! 
Every British subject, by law, is secured in 
his liberty. It is their boast; yet when the 
minister wants a thousand men for the navy, 
the press gang are put in motion. They 
seize and confine men, and tear them away 
from their wives and children, by force, and 
put them into service, against their will! 
Oppress and confine! And who will deny 
that these press gangs are actually paid by 
British gold, for their illegal depredations 
upon the sanctuai-y of home and liberty, and 
that, too, from the treasury of the nation? It 
is a custom, and has been for an hundred 
years; yet who will say it is legal? Let the 
"king's bench" pass upon this question, and 
it will be adjudged against law. It may be 
winked at in parliament, and stifled in public 
opinion, while they send their emissaries here, 
to teach us what liberty is, yet that is 
slavery! degrading slavery! and can never, 
no never, legalize the custom. 

Shall these Bozals be given up under the 
treaty? and, if so, for what purpose? To 
have the question tried there, whether they 
are slaves by the laws of Spain? The Span- 
ish law declares they are not slaves; it w^ould 
be utterly useless, then, to send them back 
to Cuba. It would only be a work of su- 
pererogation. If, by their own laws, they 
cannot enslave them, then it follows, of ne- 
cessity, they cannot be demanded. When 
these facts are known by the Spanish minis- 
ter, he cannot but discover that the subjects 
of his queen have acquired no rights in 
these men. They are not the property of 
Spain. His demand must be withdraw^n. 
The very essence of his demand consists in 
the supposed Spanish right of property in the 
thing demanded. That being removed, by 
his own law there can no longer be cause for 
complaint. At all events, this cannot be 
expected at my hands, because the supreme 
court have already refused to surrender prop- 
erty', unless there was proof of title in the 
claimants. The same rule applies equally 



to foreign and domestic claimants. Title 
must be shown in the property claimed, as 
belonging to the claimant, or it cannot be 
surrendered. The positions I have laid 
down here are fully recognized in The An- 
telope, 10 Wheat. [23 U. S.] 66. The argu- 
ment of the attorney general in that case, 
sanctioned, as it is, by the able opinion of 
the chief justice, affords me full confidence 
that I am right. The strongest case which 
can possibly be adduced for the surrender 
is U. S. V. La Jeune Eugenie [Case No. 15,- 
551]. There a French ship, engaged in the 
slave trade, was brought into the Massachu- 
setts district and libelled. The French min- 
ister made a demand of the vessel, and she 
was surrendered by Judge Story. But in 
that case the property was admitted to be in 
French citizens. They, themselves, were 
claimants against their own government, and 
both sides agi-eed that it was French prop- 
erty. The judge did right in surrendering 
it. But there is a great distinction between 
the two cases. Here the right of property 
is not only the principal contest, but I find 
clearly that the right of property is not in 
any Spanish subject whatever. The cases 
then are dissimilar in principle. Had this, 
case, as in that, found the right of property 
in the claimants, I should have gone the- 
whole length and breadth of that decision,, 
and restox'ed the property. This case is am- 
ple authority to that extent: and to shoAV 
that I abide by the treaty, and that author- 
ity, I take another branch of tliis case. An- 
tonio is demanded, and the proof from him 
is that he is a Creole, born, as he believes, 
in Spain. He was, at the time his master 
was murdered by Oinquez, a slave, so rec- 
ognized and known by the laws of Spain., 
The property in him was in Raymond Ferrer, 
a Spanish subject, at the time of his death 
on board tlie schooner, and now is in his 
legal heirs. Here is both right and property 
in Spanish subjects. I shall decree a resto- 
ration of this slave, under the treaty of 179."). 
For this, likewise, I find authority in the 
cases adjudged by the supreme court, from 
which I have neither power nor indination 
to depart. 

The question remains: What disposi- 
tion shall be made of these negroes by the 
government of the United States? There is 
a law of congress, passed the 3d of March, 
1819 [3 Stat. 532], which renders it essen- 
tial that all such Africans as these should 
be transported, under the direction of the- 
president of the United States, to Africa. 
Tlie humane and excellent provisions of 
this act, characterize the period when it- 
was adopted. Among the prominent pro- 
visions of congress to ameliorate the con- 
dition of Africans brought away from their 
homes in this trafiic, which is spoken of 
and believed to be odious, is this act of 
1819. Considering the object embraced 
within these provisions, the statute itself 
must receive the most liberal and genex'ous 
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construction. The technicalities of con- 
struction, wbicli pertain to another class of 
acts, do not belong to this act Those rules 
which govern courts in deciding on penal 
acts, are to find no place hy the side of this 
statute. They must govern no mind em- 
ployed in carrying out the noble intentions 
of the framers of this law. What is the 
spirit of that act? It is to return to the 
land of their nativity all such Africans as 
may have been brought from thence wrong- 
fully. This being the spirit of that act, I 
stoiJ not in the mere forms of legislation. 
I do not want to consider whether every 
letter and syllable of that act has been fol- 
lowed by the officers of the law. When 
the spirit of goodness is hovering over us, 
just descending to bless, it is immaterial in 
what garments we are clad to receive the 
blessing. I do not maintain this construc- 
tion upon my own mere suggestion, but I 
shall be able to show, by a recent deter- 
mination of the supreme court of the Unit- 
ed States, that the door has already been 
opened, and the passage already provided, 
to send these men back to their own Africa. 
That if the aspirations of these unfortunate 
beings have been heard to rise for Sierra 
Leone, the law of that country into which 
they have been cast has provided the 
means, and already the supreme court have, 
in their profoundest wisdom, given a con- 
struction to that law which bids them God- 
speed. The second section of the act of 
March 3, 1S19, is as follows: "That the 
president of the United States be and is 
hereby authorized to make such regula- 
tions and arrangements as he may deem 
expedient, for the safe keeping, support, 
and i-emoval beyond the limits of the Unit- 
ed States, of aU. such negroes, mulattoes, or 
persons of color, as may be delivered and 
brought within the jurisdiction; and to ap- 
point a proper person or persons, residing 
upon the coast of Africa, as agent or agents 
for receiving the negroes," &c. &c. The 
first section of the law of 181S is left still 
in force, by the repealing clause of this act 
Hence we must go to the law of 1818, and 
. connecting it with the act of 1819, ascertain 
whether these Africans are within the 
spirit of this supervising care. This act of 
1819, provides "that from and after its pas- 
sage, it shall not be lawful to import or 
bring 'in any manner whatever, into the 
United States or territories thereof, from 
,any foreign kingdom, place or country, any 
negro, mulatto, or person of color, with in- 
tent to hold any such negro as a slave or to 
hold to service or labor any such person." 

We find these negroes here under circum- 
stances most peculiar and complicated. It 
becomes necessary to go back to the period 
of their leaving Cuba, to ascertain whether 
thej' were brought in with an intent to iiold 
to service, or to hold as slaves. How was 
tlie fact when they were put on board the 
L'Amistad? Was it not the intention of 
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Don Montez to hold his four as slaves— to 
hold them to service? Was that the same 
with Don Jose Ruez? Surely they both in- 
tended to hold these negroes as slaves. 
We are to presume that intention continued 
after leaving Cuba, down to the time the 
captain was murdered. When did it 
change? It might have been suspended 
during the suspension of their power over 
the negroes, but we do learn from the evi- 
dence, that as soon as Lieut. Mead and the 
brig Washington appeared, their intentions 
were still the same. And the records of 
this court show that they have ever claimed 
to hold these slaves. It is doing them no 
injustice to say, that they still intend to 
hold them as their, slaves. From whence 
were they brought? From a foreign coun- 
try. Surely it cannot be necessary, that 
the slaves should have been brought direct 
from Africa. Their landing at Havana, for 
a few days, can make no difference, as to 
the grand objects of this act. I have be- 
fore shown liiat Montez and Ruez never 
had any lawful authority, even to put their 
Bozal negroes on. the deck of the L'Amistad. 
The first step was illegal, and of necessity 
every subsequent step was equally so. The 
original shipment under a false passport 
was illegal, and that same illegality con- 
tinues with them over the waters of the 
Atlantic, and when they come into the port 
of New London the same intentions are con- 
tinued by legal construction. 

My attention is again turned to the 
phraseology of the act of [April 20] 1818 [3 
Stat 450]. "It shall not be lawful to im- 
port, or bring in any manner whatever, in- 
to the United States from any foreign coun- 
try, any negro, with intent to hold him as 
a slave." No language more unqualified 
could have been adopted. Bring into the 
United States, in any manner whatever, 
any' negro to hold to service. The next sec- 
tion confines the acts there made unlaw- 
ful, to the citizens, vessels and places of 
the United States. Not so in the first sec- 
tion. The bringing in here with the inten- 
tion to hold to service, anywhere, and in 
any place, is the broad language of the act 
It is by no means to be limited and confined 
by strict construction, when we are seeking 
the objects of the bounty and humanity of 
the government Far different would it be, 
I admit, if we were going on for a trial for 
the penalties imposed by this act. Then, 
indeed, we would be hedged about by the 
unbending rules of strict construction. Pe- 
nal statutes must be construed strictly, but 
when there is, in the body of the same act, 
a bestowment of bounty, of protections, of 
guardianship, we reject with disdain these 
narrow rules. We rise above the techni- 
calities and criticisms, which belong to pun- 
ishment, and the criminal code, and adopt 
that construction which is more congenial 
with the objects of the law. 

It is humbly conceived that these prin- 
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ciples governed the supreme court of this 
Union in the ease of U. S. v. Preston, 3 Pet. 
[28 U. S.] 57. The marginal note [syllabus] 
of that case gives us the great principle of 
construction there adopted by the unanimous 
voice of the court: "The final condemnation 
of the persons on board the Josefa Segunda, 
took place in this case, on the 13th of March, 
1820, after congress had passed the act of 
the 3d of ilarch, 1819, entitled, 'An act in ad- 
dition to an act prohibiting the slave ti*ade,' 
by the provisions of which persons of color 
brought in under any of the acts prohibiting 
traffic in slaves, were to be delivered to the 
president of the United States, to be sent 
to Africa." That vessel was seized in the 
waters of the United States by the collector 
of the port of New Orleans. The seizm'e was 
never made by any one of our government 
vessels, under the commission of the presi- 
dent. The act of 1819, sti-ictly construed, 
would seem to limit the action of the presi- 
dent to seizures made by armed vessels, im- 
der a special commission. But here, this 
vessel, the Josefa Segunda, came into our 
waters under the plea of distress; she was 
never seized or touched by one of our armed 
vessels, but the collector of New Orleans put 
his foot on board, and had her libelled, and 
the supreme court decreed the Africans back 
to their own country. In that case there 
never was a descriptive list made out, as the 
act of 1819 would seem to require, yet the 
Africans on board were given over to the 
president There never was any complaint 
made up, as that act prescribes, yet all this 
is considered mere matter of form, and it 
is made to yield to the benevolent pro- 
visions contained in the act of 1819. In 
truth this act of 1819 was not in being, it 
was not passed, when the Josefa Segunda 
was seized; yet these negroes were found in 
the custody of the court by that act, and the 
protection of the government is thrown 
around them. The humane provisions and 
principles of the act of 1819 are thrown over 
them. They are made to participate in the 
benefits of that act, and the arm of the pres- 
ident conducts them safely to the shores of 
Africa. The Josefa Segunda was a Spanish j 
vessel. She came into the Mississippi, and 
was seized by the collector of New Orleans, 
and libelled under the law of 1807, for con- 
demnation, as having been engaged in the 
slave trade. Her plea was, that she came 
into our waters in distress. She was cap- 
tured on the 11th of February, 1818, more 
than a year before the passage of the act of 
congress of March 3, 1819. The case under- 
went a variety of ti'ials, and at last was de- 
termined in January term, 1830, by the su- 
preme court. 3 Pet. [28 U. S.] 57. Justice 
Johnson gives the opinion of the court, a 
part of which I quote in this place; 

"The case of the Josefa Segunda has been 
twice already before this com't: The first 
time upon the question of condemnation; the 
second upon the application of several claim- 



ants to be preferred in the distribution of the 
proceeds. It noAV comes up upon a claim to 
the proceeds of the persons of color found 
on board at the time of the seizure, intei-posed 
by the law officer of the state of Louisiana. 
The vessel was condemned under the sev- 
enth section of the act of 1807 [2 Stat. 426], 
passed to abolish the slave trade. By the 
fourth section of the act, the state of Loui- 
siana was empowered to pass laws for dis- 
posing of such persons of color as shoiild be 
imported or brought into that state, in viola- 
tion of that law. The offence under the sev- 
enth section, on which this condemnation 
was founded, is not that of importing or 
bringing into the United States, but that of 
hovering on the coast with intent to bring 
in, persons of color to be disposed of as 
slaves, in violation of law; and although it 
forfeits the vessel and any goods or effects 
found on board, it is silent as to disposing 
of the colored pei-sons found on board, any 
farther than to impose a duty upon oflietrs 
of armed vessels, who may captui-e them, to 
keep them safely, to be delivered to the 
overseers of the poor, or the governor of 
the state, or persons appointed by the re- 
spective states to receive the same. The 
state of Louisiana passed an act on the 13th 
of aiarch, 1818 [Laws, p. 68], which recites 
the provisions of the fourth and seventh sec- 
tions of the acts of congress, and authorizes 
and requires the sheriff of New Orleans to 
receive any colored persons designated un- 
der either of those sections, and the same to 
keep, until the district or circuit court of 
the United States shall pronounce a decree 
upon the charge of illegal importation. The 
second section makes a provision for selling 
them, and receiving a certificate of such de- 
cision, and enjoins a distribution of the pro- 
ceeds; one-half to the commanding officer 
of the capturing vessel, the other to tlio 
treasurer of the charity hospital of New 
Orleans. In pursuance of the law of the 
state, it appears, that after the decree of 
condemnation below, but pending the appeal 
in this court, the sheriff went on to sell, with 
the consent, it is said of all parties; and 
$65,000, tlie sum now in controversy, was de- 
posited in the registry of the court below to 
await the final disposal of the law. On the 
20th of April, 1818 [3 Stat 450], congress 
passed another act on this subject, by the 
tenth section of which, the six first sections 
of the act of 1807 are repealed; but their 
provisions are re-enacted with a little more 
amplitude; and the fifth section of this act, 
which professes to reserve to the states the 
powers given in the former act as well as 
the language of the repealing clause, in the 
saving which it contains as to offences, still 
confines all their provisions to the case of 
illegal importation; thus leaving the seventh 
section in force, but without any express 
power to dispose of the colored persons, oth- 
erwise tlian to appoint some one to receive 
them. The final condemnation in this court 
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took place in this court Marcli 13, 1820; 
but previous to that time was passed the act 
of March 3, 1819, entitled 'An act in addition 
to an act prohibiting the slave trade;' by 
which a new arrangement is made as to the 
disposal of persons of color seized and 
brought in xmder any acts prohibiting the 
traffic in slaves. By the latter act, they are 
deliverable to the orders of the president; 
not of the states. And the repealing clause 
repeals all acts and parts of acts which may 
be repugnant to this act So^ that if in the 
disposal of persons of color brought into the 
United States,. the provisions of this act em- 
brace the cause of such persons when 
brought in under the seventh section of the 
act of 1807, the power to deliver them to 
the order of the states was taken away be- 
fore the final decree of this court. Such, in 
the opinion of the court, is the efEect of the 
act of 1819. And then the question is, how 
does it affect the present controversy? Ever 
since the case of Yeaton v. "U. S., 5 Oranch 
[9 U. S.] 281, the court has uniformly acted 
tmder the rule established in that case; to 
wit, that in admiralty causes a decree was 
not final while it was depending here. And 
any statute which governs the case, must be 
an existing, valid statute, at the time of. af- 
firming the decree below. Whatever was the 
extent of the legal power of the state over 
the Africans, it is clear that such power 
could not be exercised finally over them at 
any time previous to the final decree of this 
com*t We must therefore consider, whether, 
if they had been specifically before' the 
court at the date of that decree, they must 
have been delivered up to the state, or the 
United States, clearly to the United States." 
One of the questions discussed in -The An- 
telope, 10 Wheat. [23 U. S.] C6, was as to the 
title of the claimants, and who should pro- 
duce the proof of title. The decision of that 
case establishes, beyond question, that the 
claimant must prove title in himself. It is the 
same here. There, those who established 
their title, received their property, and in 
that case, as in this, those negroes to whom 
title was not made out, were decreed to the 
United States, Cinquez and Grabeau shall 
not sigh for Africa in vain. Bloody as may 
be their hands, they shall yet embrace their 
kindred. I shall put in form a dea*ee of- 
this court, that these Africans, excepting 
Antonio, be delivered to the president of the 
United States to be transported to Africa, 
there to be delivered to the agent, appointed 
to receive and conduct them home. To do it, 
we have ample authority, and ample means. 
What American can object to this decree? 
No one surely, when the case is correctly 
understood. It will indeed require the ex- 
ecutive arm to carry out this decree. This 
may well be anticipated, because the facts 
which I have found and shall put upon rec- 
ord, will carry conviction to every mind. 
Antonio, falling clearly within the other prin- 
ciple, and in the presence of the com-t, ex- 



pressing a strong wish to be returned, will 
be decreed to the government of Spain, with 
the vessel and goods, the vessel and goods 
being alone subject to the lien which neces- 
sity of the case has tnrown upon them, for 
the salvage service and the cost. 
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GEEKIE v. KIBBY CARPENTER CO. 

[11 CIil. Leg. News, 400; 9 Keporter, 37.i] 

Circuit Court, E. D. Wisconsin. April, 1879.2 

Tax Deed — Ackxowledgmbst — Recitals— Va- 
lidity OF Sale. 

1. In determining whether an acknowledg- 
ment of a deed is sufficient, it is competent for 
the court to consider the various parts of the 
body of the deed in connection with the ac- 
knowledgment, in order to ascertain whether 
the grantor of the deed did acknowledge it to be 
his before the proper officer. ^ 

[See note at end of case.] 

2. It was objected that the deed offered in 
evidence did not recite the sum of dollars and 
cents in the whole of taxes for the non-payment 
of which the land was sold. Held, that the lan- 
guage of the statute is not that the deed shall 
be precisely in the form given in it, but only 
tliat it shall be substantially so, and a deed 
which recited various certificates, giving*at the 
end of each certificate a description of the land 
sold, and the words "sold for two dollars and 
forty-three cents," is a sufficient compliance 
with the statute. In construing that clause of 
the statute the whole deed may be taken to- 
gether. 

[See note at end of case.] 

3. Where it appears that there was included 
in the amount for which the land was sold a 
sum which was not a tax, the' sale is void. So 
where there was added to the tax assessed 
against the land the sum of five cents, th" price 
of the stamp for the certificate which was to 
be given by the officer, Jield, that as tiiis sum, in 
addition to the taxes due, was added, the officer 
had no right to sell, and the deed under such 
sale was void. 

[See note at end of case.] 

4. The fact that the deed in this case has run 
unchallenged for three years after being re- 
corded, that being the time limited by statute, 
in which the owner of lands may bring his ac- 
tion to contest the deed, will not bring this case 
within the statute of limitation. The true con- 
struction of this statutory limitation is to give 
it application in cases where there have been 
irregularities or defects in the sale, but not to 
cases like the present, where it appears that 
there existed no authority in the officer to sell 
in the first instance. 

[At law. Suit by Peter W. Geekie, sheriff 
of Oconto coimty. Wis.,, against the Kirby 
Carpenter Company.] 

Tracy & Hastings, for plaintiff. 
Dixon & Brown, for defendant. 

Before DRUMMOND, Circuit Judge, and 
DYER, District Judge. 



1 [9 Reporter, 37, contains only a partial re- 
port.] 

2 [Reversed in 106 U. S. 379, 1 Sup. Ct. 315.] 
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DItUMMOND, Circuit Judge. This tvas 
an action to recover damages for the eon- 
version of some saw-logs, and the facts 
were submitted to a jury, and a motion is 
made by both parties for judgment on the 
verdict of the jury, it being in the nature 
of a special verdict. And the controversy 
turns exclusively upon the ownership of 
the lands upon which the saw-logs were cut. 
If a tax deed which was offered in evidence 
is valid, then the judgment must be for 
the plaintiff; if invalid, the judgment will 
be for the defendant. There were three 
objections taken to the tax deed. The first 
was that the land was sold for that which 
was not a tax, and. for which, consequently, 
the officer had no authority to make the 
sale. The second objection was because 
the deed did not recite the sum of dollars 
and cents, in the whole, of taxes for the 
nonpayment of which the land was sold. 
The thu'd objection was because the deed 
was not properly acknowledged by the offi- 
cer executing the same, so as to authorize 
the deed to be recorded in the office of the 
register of deeds. 

We will reverse the order of the objec- 
tions and take up the last first Was this 
deed properly acknowledged? We think it 
was. We have to take the deed altogether. 
It may be that the acknowledgment, taken 
by itself, and independently of other parts 
of the deed, is objectionable; but we have 
to connect the acknowledgment with the 
rest of the deed, and see whether the law 
as to the acknowledgment has been sub- 
stantially complied with; whether, in other 
words, it appears from the deed and ac- 
knowledgment, taken altogether, that the 
grantor of the deed did acknowledge it be- 
fore an officer, as required by the statute. 
This purports to be the deed of Bernard 
G. Grunert, clerk of the county board of 
supervisors of Oconto county, in this state. 
It is in that way he signs the deed. And 
the testimonial part of the deed is as fol- 
lows: "In testimony whereof, I, Bernard G. 
Grunert, the clerk of the county board of 
supervisors of the county of Oconto, have 
executed this deed, pursuant to. and in 
virtue of the authority in me vested by the 
statute of the state of Wisconsin, and for, 
and on behalf of the said state, and of the 
coimty of Oconto aforesaid." Now when 
we couple that "testimony" contained in the 
body of the deed with the signature of the 
deed, and the acknowledgment, it is an ir- 
resistible inference, I think, that the deed 
was acknowledged by the person who exe- 
cuted it, and who purported to sign it, and 
it is an admission and acknowledgment on 
his part that he did execute the deed. The 
language of the acknowledgment is: "Be 
it remembered on this 27th day of April, 
A. D. 1867, on behalf of Oconto county and 
the state of Wisconsin, personally came be- 
for me, Bernard G. Grunert," (he came be- 
fore the officer taking the acknowledgment 



personally), clerk of the county board of 
supervisors, to me known to be the person 
so described in the foregoing instrument, 
and acknowledged that the same was exe- 
cuted freely and voluntarily, for the iises 
and purposes therein mentioned." He does 
not say, "and acknowledged that he exe- 
cuted the deed;" but no other inference can 
be drawn from the deed and acknowledg- 
ment, taken together, than that he who ap- 
pears to have executed, and who stated in 
the body of the deed that he did execute it, 
acknowledged it before the officer. And 
we think that it is competent for the court 
to take tlie various parts of the body of the 
deed in connection with the acknowledg- 
ment, in order to ascertain whether the 
grantor of the deed did acknowledge it to 
be his, before the proper, officer. We think 
that clearly appears, so that objection will 
be overruled. 

Another objection is that the deed does not 
recite the sum of dollars and cents in the 
whole of taxes, for the non-payment of which 
the land was sold. A form of the deed re- 
quired is contained in the 166th section of the 
fii-st volume of Taylor's Statutes, p. 437. One 
form in the clause of the deed there given, is, 
that the land was sold for the non-payment 
of taxes, by the proper officer "at public auc- 
tion, at , in the county of , on the 

day of , in the year of our Lord, 

18—, to the said for the sum of 



dollars and 



cents, in the whole." And 



the objection is, that it does not state that 
the land which was sold here, was for the 
amount named in the whole. This deed names 
various certificates of different tracts of land, 
and the certificates are numbered, and a de- 
scription of the land is given opposite each 
number, and at the end of the certificate in 
each case, and of the description of land, are 
these words: "Sold for two dollars and forty- 
eight cents." "Sold for two dollars and forty- 
three cents." "Sold for two dollars and forty- 
three cents." "Sold for two dollars and forty- 
three cents." "Sold for two dollars and forty- 
three cents." 

There being five certificates, and five dif- 
ferent tracts of land sold, included in the deed. 
After giving the number of the certificates, 
and the description of the land, and stating 
for what amount each tract was sold, the deed 
proceeds as follows: "For the non-payment 
of taxes sold by R. L. Hall, treasurer of said 
county, at public auction, at the village of 
Oconto, in the county of Oconto, on the 12th 
day of May, in the year of our Lord 1863, to 
the said Oconto county, and by its treasurer 
assigned to S. A. Coleman for the sum of 
$12.20 in the whole." But does it not clearly 
enough appear, for what snm in dollars and 
cents the land was sold in the whole, as re- 
quired by the statute? It is to be recollected 
that the language of the statute is not that 
the deed shall be precisely as the form given 
in it but only that it shall be substantially, 
"in the following or equivalent form," clearly 
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giving some degree of latitude to the form of 
the deed named in the statute. It was said 
in the argument, and we have no disposition 
to controvert the rule mentioned, that it has 
"been decided by the supreme court of the 
state that a deed must contain every state- 
ment named in the statute. And does not this 
deed contain the statement of the amount 
in dollars and cents for which the land was 
sold? We thinlc it does. It was objected that 
the court could not add up the amounts for 
which these various tracts of land were sold, 
and ascertain from that what was the sum in 
dollars and cents in the whole for which it 
was sold. Conceding that to be true, and that 
the deed must itself state for what sum in 
dollars and cents, in the whole the land was 
sold, we thinix it does appear for what sum 
in the whole it was sold, for we can take .the 
whole deed together in order to construe that 
clause, and determine whether or not it does 
state for what amount of dollars and cents 
it was sold in the whole. It was argued 
that there was an ambiguity in consequence 
of the word "assigned," used here: "Sold by 
E. L. Hall, for the non-payment of taxes, in 
the year of our Lord 1S63, to said Oconto 
county, and by its treasurer assigned to S. A. 
■Coleman for the sum of $12.20 in the whole." 
It is said it may have been that the sale and 
the assignment both together were for $12.20 
in the whole. But Is that a natural and fair 
•construction of the deed talcing it altogether? 
We think not; we think, coupluig this state- 
ment with what precedes in the beginning of 
the deed, where the amount for which each 
tract was sold is stated, that it is, as in the 
•case of the acknowledgment, an irresistible in- 
ference that this was the amount for which 
the land was sold in the whole, for the non- 
payment of taxes, and it includes no part of 
^ny consideration given for the assignment if 
^ny was given. That objection is also over- 
ruled. We have stated our views upon these 
•questions, because it seemed to be the desire 
•of the counsel we should do so, as it was said 
there was a large number of deeds given 
which were in this form, both as to acknowl- 
•edgment and otherwise. 

The other objection is that the land was 
sold for that which was not a tax. This ob- 
jection we sustain (I must say with a good 
•deal of hesitation on my own part). The facts 
In relation to that objection are these: There 
was a certain amount assessed against each 
ti-act of land for the tax due upon it, less than 
the amount for which it was sold. It was a 
small sum added (only five cents), but it clear- 
ly appears that under no circumstances could 
this sum be added under any law of the state, 
to the taxes, and included within the amount 
for which the land was sold. And we hold 
that circumstance rendered the sale void, as 
there was included in the amount, something 
tor which the officer had not the right to sell 
the land. It is true, each ti-act was sold for the 
non-payment of the taxes, but for something 
jnore than the amount due for taxes: Namely, 



the price of the stamp for the certificate that 
was to be given, which the officers thought 
they had a right to include as a part of the 
expense of the sale, but which it is clear, and 
so admitted on the argument, they had not the 
right to do. It was not controverted, but that 
if this deed had not been recorded for three 
years, that the owner of the land would have 
had the right by any proper proceeding to 
render it inoperative. But it was claimed as 
the deed had been recorded more than three 
years, that under the statute of limitations, 
it had run the full time required, and it was 
not competent for the owner of the land to 
contest the validity of the deed after that 
time. The statute is the 173d section, 1 Tayl. 
St p. 144: "ISfo action shall be commenced 
by the former owner, or owners of land, or 
by any person claiming under him or them to 
recover possession of land which has been 
sold and conveyed for the non-payment of 
taxes, or to avoid such deed, unless such 
action shall be commenced within three years 
next after the recording of such deed." 

Section 174: "The limitation for bringmg 
actions prescribed in the last preceding sec- 
tion, shall not apply to any person who shall 
be a minor at the time the right of such 
action shall accrue, but such minor may 
bring such action or actions after the time 
limited, at any time during his minority, 
and within one year thereafter, nor shall 
such limitation apply where the taxes for the 
non-payment of which, the land was sold 
and the tax deed executed, were paid prior 
to the sale, or where the land was redeemed 
from the operation of such sale, as provided 
by law, nor where the land was not liable 
to taxation." 

This case does not come, literally, perhaps, 
within the meaning of the 174th section, for 
it is not such a case in all respects, as is 
there specially indicated. But still,, we 
think it is within the spirit of the section. 
It is to be observed that this is not a limita- 
tion which ripens into a perfect title grow- 
ing out of the possession of land held ad- 
versely by the person who has the tax title; 
but this is a title which may be acquired to 
vacant and unoccupied land, as was the case 
here; and it is a case, therefore, of acquisi- 
tion of title, if at all, against the true owner 
by a tax deed, which has been recorded for 
tiiree yeai*s where the proceedings have not 
been instituted by the owner of the land to 
destroy it or impair its effect Ajid it seems 
as though there ought to more rigour exa*- 
cised in the construction of the statute where 
a party acquires title, or seeks to acquire title 
in this way, than in case of the possession, 
and cultivation and improvement of the land. 
But I believe, that the supreme com't of this 
state has held that if the tax deed is a valid 
deed, and has run unchallenged for three 
years after being recorded, it vests in the 
holder a good title, and divests the real own- 
er of his title. I think that is the effect 
of the construction given to the statute by 
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the supreme coxirt. But the supreme coiu:t 
has also held that a tax deed void on its 
face, does not divest the owner of his title 
to the land, although it has been recorded 
more than thi*ee years. And the courts have 
also held, as I understand, that if it appears 
that the officer had no authority to sell the 
land, that the sale and deed are void. And 
the court in several cases, one of which may 
be referred to,— Kimball v. Ballard, 19 "Wis. 
601, where the county treasurer had added 
to the taxes 5 per cent, upon the amount 
without any authority so to do,— decided 
that the sale was absolutely void. And it 
seemed to distinguish, which courts do not 
always do, between the terms "void" and 
"voidable." Sometimes the word "void" is 
used when the word "voidable" is meant. 
But in this case tlie attention of the com-t 
was drawn to the distuiction between the 
two terms "void" and "voidable." In principle, 
that case is like this, although it was not a 
question that arose after the tax deed had 
been made and recorded three years. The 
language of the court is, and various authori- 
ties are cited to sustain it, that it rendered 
the sale "absolutely void." That is, there 
w^as a want of power in the officer to sell the 
land for the non-payment of the tax. 

Perhaps I ought to advert to what is often 
considered as having an important bearing 
upon the question arising in this part of the 
ease, viz. the right of the owner to redeem 
the land from the sale. In all cases where 
there has been that included which under 
no circumstances the .officer had the right 
to include, of course the land cannot be re- 
deemed from sale, unless the whole amount 
for which the land is sold is paid, and hete 
there would be necessarily an exaction from 
the owner of an illegal sum,, although the 
amount was small. The main difficulty in 
the case consists in what is the true distinc- 
tion and its effect between a case where ap- 
plication is made by the owner, within three 
years after the record of the deed, to relieve 
the land from the deed, and where the deed 
has been recorded the whole term of three 
years, and nothing done. Undoubtedly there 
are many cases where the statute closes all 
proceedings on the part of the real owner. 
If there has been a mere irregularity in the 
sale, or an act done unauthorized, if you 
choose, on the pai't of the officer, an act not 
going to the foundation of the right to sell, 
the lapse of time forecloses the owner, and 
he is precluded from any action to avoid the 
deed; but where there is a want of power 
on the part of the officer, where there is 
included in the amount of the sale that for 
which the land could not be sold„ and which 
is entirely unauthorized, we can say, al- 
though there is included a tax, there is also 
an element in the case which deprives the 
officer of the power to sell. The case of 
Oconto Co. V. Jerrard [46 Wis. 317, 50 N. "W. 
591] was commented and relied on by the 
counsel for both parties. It does not very 



[10 Fed. Cas. page 154J 

clearly appear what were the errors or de- 
fects in the sale in that case. The court 
states that there could be no question that 
the respondent impeached the tax proceed- 
ings which culminated in the deed under 
which the appellants claimed, so as to bring 
it within the rule of Jlarsh v. Supervisors, 42 
Wis. 502, and other cases; that there could 
be no question that the respondent might 
have enjoined the execution of the deed, or 
have successfully impeached it in any action 
involving validity, before the statute had 
run upon it, but the court said, in that case 
the statute had run, and whatever the de- 
fects were, they were of a character to fore- 
close the party from objecting to the deed, 
after a lapse of three years fi-om the time 
of the recording. The court cites various 
cases, and among others, the opinion of the 
chief justice in the case of Knox v: Cleve- 
land, 13 Wis. 245, from which he infers that 
there must be, in such a case, a want of au- 
thority ab initio of the taxing officer, to put 
the taxing power in motion. And this lan- 
guage is quoted from the opinion in 13 Wis.: 
"The general authority of l;he taxing officer, 
and the liability of the land to taxation being 
conceded, all other questions are at an end. 
If either of them were wanting, another 
question would be presented. It might then 
be urged that there was a defect of jurisdic- 
tion; and that the sale was. altogether un- 
authorized and void, and passed no title, 
nor color of title, and furnished nothing upon 
which the statutory bar could operate." 

We have to hold, in order to bring this 
case within that rule, that there was some- 
thing in this which deprived the officer of 
the power to sell the land. This we do. It 
is true this amount was small, but the prin- 
ciple is the same, whether the amount was 
small or large. Five cents only were in- 
cluded in this case, but if it had been five 
dollars, or fifty or live hundred, the principle 
would be the same, so far as we can see. 
As I have stated, we think that under the 
decisions of the supreme com-t, admitting as 
I do, that the question is not free from diffi- 
culty, the sale was unauthorized and void, 
and consequently the tax deed given under 
it was also void, and the holder of the tax 
deed could obtain no title to the land under 
it Therefore the defendant is entitled to- 
judgment 

[NOTE. On writ of error, this cause was- 
afterwards heard by the supreme court, and the 
judgment reversed, with costs. The case was 
remanded to the circuit court, with directions 
to enter a judgment for the plaintififs for 
$6,731.56, with lawful interest on §6,241.42 
from April 24, 1876. 

[The opinion was by Mr. Justice Blatchford,. 
the learned justice also preparing the following 
syllabus of the decision: 

[1. Under section 5 of chapter 138 of the- 
General Lfaws of Wisconsin of 1861, providing 
that "no action shall be commenced by the 
former owner or owners of any lands, or by any 
person claiming under him or them, to recover 
possession of land which has been sold and con- 
veyed by deed for nonpayment of taxes, or to- 
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avoid such deed, unless such action shall be 
commenced within three years next after the 
recording of such deed," land is to be regarded 
as having been sold for nonpayment of taxes 
although tlie sum to raise which it was sold 
included five cents for a United States revenue 
stamp, to be put,, and which was put, on the 
certiticate issued to the purchaser on the sale. 

[2. A deed on a tax sale recited that "S. A. 
Coleman, assignee of Oconto county," had de- 
posited certificates of sale showing that five par- 
cels, each of which sold for so much, were sold 
"to the said Oconto county, and by its treasurer 
assigned to S. A. Coleman," for so much "in the 
whole"; the total being the sum of the five sev- 
eral sums. The statute (chapter 50, § 22, Gen. 
Laws "Wis. 1859) pr^cribed a form of deed, 
md provided that it should be "substantially" 
n tliat or "other equivalent form," showing 
Jiat the land was sold for a sum named* "in the 
whole." EcU, that the deed followed the 
form substantially. 

[3. A sheriff having possession of property 
under a writ of attachment is not bound by a 
judgment in a replevin suit to which he was 
not a party, and in which he was not served 
with process, and did not appear, and which he 
did not defend, although his under sheriff, as 
an individual, was a party to the replevin suit. 
^ [4. Quaere, are the waters of the Menominee 
river, which is the boundary between Michigan 
and Wisconsin, within the concurrent jurisdic- 
tion of both Wisconsin and Michigan? 

L5. Although there was no general verdict of 
a jury in this case, and no special verdict in any 
form known to the common law, and no waiver 
in writing of a jury trial, and no such finding of 
the court below upon the facts as is provided 
for by section 649 of the Revised Statutes, this 
court, on a written stipulation filed in this court 
by the parties, agreeing upon the facts, review- 
ed the case on a writ of error, and reversed a 
judgment below for the defendant, and directed 
a judgment for the plaintiif, in an action of 
trover. lOG U. S. 379, I'Sup. Ot. 315.] 
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The G-EFLA. 
[1 Mason, 88.] i 

Circuit Court, D. Massachusetts. May Term, 
1816. 
Prize— Claim Interposed bt United States. 
_ If a claim be interposed by the United States 
m a prize proceeding upon a seizure for a for- 
feiture under the non-importation acts, and the 
title of the captors and the claimants be de- 
feated; the property will be condemned to the 
United States, subject to distribution according 
to the provisions of the act of 2d March, 1799 
c. 128, § 91 [1 Story's Laws, 655; 1 Stat 697 
c. 22.] ' 

This was an allegation of prize against the 
brig Gefla and cargo [Wilte, master], upon 
an asserted capture by the privateer Mary, 
Pritchard commander. At the trial in the dis- 
trict court of Maine [case imreported], a claim 
was interposed by the United States claiming 
the vessel and cai-go as forfeited for a viola- 
tion of the importation act of the 1st of March, 
1809, c. 91 [2 Story's Laws, 1114; 2 Stat 550, 
e. 9], as revised and enforced by the act of 
1st of May, 1810, c. 56 [2 Story's Laws, 1169; 
2 Stat 605, c. 39], and the act of 2d March, 
1811, c. 96 [2 Story's Laws, 1187; 2 Stat 
651, e. 29]. The claim alleged, that the goods, 

1 [Reported by William P. Mason, Esq.] 



being prohibited goods, were taken on board 
in August, 1813, at Bermuda, a colony or de- 
pendency of Great Britain with the knowledge 
of the master, and with intent to import them 
into the United States; and that afterwards 
on the 16th of November, 1813, the brig with 
the same goods arrived within the waters of 
the United States and the district of Portland 
and Falmouth; and after her arrival was, on 
the same day, captm-ed in said district by tht 
privateer Mary; and was afterwards, on the 
same day, seized, as forfeited^ by the col- 
lector of said district At the hearing, the 
vessel and cargo were condemned to the 
United States; and from this decree an appeal 
was interposed to the circuit court of Massa- 
chusetts; but the appeal was afterwards aban- 
doned, and, at the October term, 1814 [cast 
unreported], the decree of the court below was 
by the consent of parties, aflSrmed, reserving 
the question of distribution.— And now at this 
term G. Blake, for the United States, and for 
the collector of said disti'ict, prayed for a de- 
cree of distribution, as in case of a proceeding 
upon a mere seizure for a municipal for- 
feiture. 

STORY, Circuit Justice. The question as to 
the distribution of the forfeitm-e was re- 
served, not from any -doubt entertained by 
the court, but from an expectation that the 
same question would be finally settled by the 
supreme court in the cases of the Janstofe and 
Bothnea. [1 Wheat. (14 U. S.) 408]. It is 
now uncertain, however, whether the point 
will be decided in either of those cases. If 
this were an information in rem for the al- 
leged breach of the non-importation act it is 
clear, that the property forfeited must be 
distributed according to the 91st section of the 
collection act of the 2d of March, 1799, c. 
128 [chapter 22]. The question, is, whether 
the right of the collector and other officei-s of 
the customs to a distributive share is ousted 
by the forfeitm'e being asserted by way of 
claim in a prize proceeding, instead of an 
original suit When property is libelled as- 
prize, the United States cannot seize it, as 
forfeited imder a municipal law, so as thereby 
to defeat the prize jm-isdiction. The only 
proper mode of proceeding is to interpose a 
claim in the prize com-t upon a seizure for the- 
forfeitm.'e; and this claim is in the nature of 
an information. If upon the hearing, the title 
of prize is defeated, and the claim of the 
owners of the property is rejected on account 
of any illegal conduct, condemnation must be 
to the United States. But whether the for- 
feiture shall be to the United States generally, 
or to the United States to be disti-ibuted, de- 
pends not at all upon the mode of proceeding, 
but upon the fact, whether there be seizing 
officers or others, who in the given case have 
entitled themselves to share in the forfeiture. 
Cases may arise, in which the forfeiture will 
wholly accrue to the government, as in The 
Walsingham Packet, 2 Rob. Adm. 77, and tht? 
claim of Lenox and Maitland in The Venus, 
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S Crancli [12 U. S.], 253. But In those cases 
no seizure had been made by any oflacer en- 
titled to share in the forfeitmre; and the pro> 
ceeding -was on the part of the government 
only to vindicate its own rights. 

In the present case a seizure was made by 
the officers of the customs for a breach of the 
non-importation acts; and it is admitted by 
all parties, that the facts completely sustain 
the seizm-e. It is also admitted, that neither 
the captors nor the claimants have any legal 
title, upon which they can stand before the 
court. The rights, therefore, acquired by the 
seizure remain untouched by any adverse 
claim; and although the forfeiture be inflicted 
in a prize proceeding; yet the court are as 
much bound to recognise the rights so ac- 
quired, as if the cause were before us upon an 
information on the instance side of the court. 
A decree must be entered, that the proceeds 
of the vessel and cargo be distributed between 
the United States and the officers of the cus- 
toms according to the provisions of the 91st 
section of the act of 2d March, 1799, c 128 
tchapter 22]. 
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GEIB v. ENTERPRISE CO. 

[1 Dill. 449, note.] i 

Circuit Court, D. Minnesota. June, 1870. 

In'SOKANCE— GONCEALMEST OF MaTEKIAL FaCT— 

Waiver. 

[1. 'Where property insured is sold under a 
mortgage, but by virtue of a state law the title 
remains in the former owner, with power of re- 
demption, for the period of one year, it is the 
duty of such owner, upon applying for insur- 
ance, to disclose the state of the title to the in- 
surance company, as, if not redeemed, the title 
would be lost to the assured before the expira- 
tion of the policy.] 

[2. The facts to constitute a waiver of such 
disclosure may consist of acts of the company's 
agent showing knowledge, the fact that he 
filled in the blanks, that plaintiff could not read 
English and the application was not read to him, 
and that no questions were asked of him con- 
-cerning incumbrances.] 

[This was an action on an insurance pol- 
icy]. The main defence was an alleged con- 
cealment by the assured at the time of effect- 
ing the insm-ance, of a previous sale of the 
property insured, under a mortgage. 

Respecting the necessity of a disclosure by 
the applicant of the existence of such a fact, 
and what acts on the part of the local agents 
of the company would amount to a waiver 
of the necessity of making such disclosure, 
the jm-y was directed as follows. 

Before NELSON, Oh'cuit Justice, and DIL- 
LON, Ourcuit Judge. 

DILLON, Circuit Judge. The principal de- 
fence relied on is that the plaintiff in effect- 
ing the insurance concealed the fact that 
there was an incumbrance on the lot and 
building to the amount of about $3,000, at 

1 [Reported by Hon. John E. Dillon, Circuit 
Judge, and here reprinted by permission.] 



the time the policy in suit was issued. It is 
not denied that in point of fact there was a 
mortgage of this amoimt upon the property. 
There is no proof that the defendant or its 
agent knew of the existence of this incum- 
brance when the policy was delivered to the 
plaintiff. 

In the application (which is made part of 
the policy and a warranty on the part of the 
plaintiff) the question as to mortgages or in- 
cumbrances is not answered. In the appli- 
cation there is printed over the signatm'e of 
the plaintiff the following, to-wit: "The ap- 
plicant (the plaintifE) hereby covenants and 
agrees with the said company that the fore- 
going is a just and true exposition of the 
facts and circumstances in regard to the con- 
dition, situation, and value of the property 
insured, so far as the same are known to 
the applicant, and material to the risk." In 
the policy there is this provision, to-wit: "If 
the assm-ed conceals any fact material to 
the risk in the application or otherwise," this 
will avoid the policy. 

It is admitted that on September 24, 1837 
(prior to the date of the policy in suit), the 
property was sold on the mortgage before 
mentioned by virtue of a power of sale con- 
tained therein, and purchased by a third 
party. But under the statute of Minnesota, 
the purchaser at such sale did not acquire a 
title to the propei-ty; the title still remained 
in the plaintiff, and no title would pass to the 
pm-chaser unless the plaintiff failed for one 
year to redeem the property; in other words, 
notwithstanding the sale, the mortgage was 
still nothing but an incumbrance at the date 
of the policy sued on,— October 1, 1867. 

It was the duty of the owner of property, 
the title to which was in this condition, on 
applying to have it insured, to disclose to 
the company the facts relating to the state 
of the title as, if not redeemed, the tit e 
would be lost to the assured before the ex- 
piration of the policy. In contracts of in- 
surance, good faith and fair dealing are re- 
quh-ed from both pai-ties; such good faith and 
fair dealing would ordinarily requh-e the 
party proposing to get the property insured 
to disclose the state of the title, if it was in 
the condition above mentioned. 

The question in the case at bar is whether 
the necessity of such disclosm-e was waived 
by the company. If you find from the evi- 
dence that the plaintiff's property had been 
insm-ed before in companies represented by 
the defendant's local agent; that such in- 
sm-ance being about to expire, the defend- 
ant's local agent applied to the plaintiff 
to keep the property insured and to allow 
such agent to insm*e it in the defendant's 
company; that the plaintiff consented; that 
the agent of the defendant made out, or 
caused the application to be made out, in the 
office, and in the absence of the plaintiff; 
that when made out, it and the policy a'rea-iy 
filled up and signed were taken to the plain- 
tiff's store; that the application was not read 
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to the plaintiff, and that he could not read it, 
being a German, and that it was not read or 
explained to him by the agent; that the 
agent said it was all right and the plaintiff 
signed it without being apprised of its con- 
tents; and if you further find that at no 
time were any inquuries made of the plaintiff 
respecting incumbrances,— the court instructs 
you (if you find these to be the facts), that 
they amount in law to a waiver on the part 
of the defendant of the duty on the part of 
tlie plaintiff to disclose the existence of the 
mortgage or incumbrance on the property. 
If these are not the facts, substantially, then 
you will find that it was the duty of the 
plaintiff to have disclosed the state of the 
title, and failing to do which he cannot re- 
cover." 

JS'OTB. Respecting the waiver of conditions 
in policies, and the power of local agents in 
this respect, the cjise of Viele v. Germania Ins. 
Co., 20 Iowa, 9, and the note, may be usefully 
consulted. North American Fire Ins. Co. v. 
Throop (Mich. Sup. Ct 1871) [22 Mich. 146]; 
Miner v. Phoenix Ins„ Co. [27 Wis. 693]. 
Agent in filling up blank applications may he 
tlie asent of the company. Rowley v. Empire Ins. 
Co., 36 N. T.550: Miller v. Mutual Ben. Ins. Co., 
31 Iowa, 216. The principle laid down in the 
foregoing charge as to knowledge of an agent 
acquired in other transactions has since been 
approved by the supreme court of the United 
States. The Distilled Spirits, 11 Wall. [78 U. 
S.] 356. Fraudulent representations by assured 
avoid policy of insurance. Followed, Wilkin- 
son V. Union Mut. Fire Ins. Co. [Case No. 17,- 
076]; Shaw v. Scottish Con. Ins. Co., 1 Fed. 
765. 

[In the original report in 1 Dill. 449. this, 
case is published as a note to Geib v. Interna- 
tional Ins. Co.. Case No. 5,298.] 
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GEIB V. INTERNATIONAL INS. CO. 

[1 Dill. 443; i 2 Chi. Leg. News, 325: 3 Amer. 
Law T. Rep. U. S. Cts. 143.] 

Circuit Court, D. Minnesota. 1870. 

EVIDEXCE — FlSAUDULEST OVEItVAI.UATION— FkAUD 

— Power op Agents— Waiveii — ^Estoppel. 

1. If the plaintiff on the trial of an action on 
a policy of fire insurance, produces the policy, 
and shows the loss, the delivery of the prelim- 
inary proofs, and the value of the property de- 
stroyed by the fire, he makes out a prima facie 
case. 

2. Fraudulent over-valuation of the property 
in tlie preliminary proofs lield to be a "fraud'' 
"or attempt at fraud," within the terms of the 
policy, and to defeat any right to recover there- 
under. 

[Cited in Shaw v. Scottish Com. Ins. Co.. 1 
Fed. 765.] 

3. False statements by the assured in the ap- 
plication respecting the existence of a mortgage 
on the property insured, field to avoid the policy. 

4. What acts and conduct on the part of the 
local agent of the company, who wrote out the 
application and issued the policy, will estop the 
company to set up the existence of the mortgage 
to defeat the action. 

[CMted in Wilkinson v. Union Mut. Ins. Co., 
Case No. 17,676.] 

^ A [Reported by Hon. John F. Dillon, Circuit 
Judge, tind here reprinted by permission.] 



5. Subsequent insurance by the assured in 
other companies in contravention of the terms- 
of a policy will, if it so provides, avoid the 
same. 

6. Certain circumstances Jield to amount in 
law to a waiver by the company of the condi- 
tion of the policy respecting the amount allowed 
to be insured in other companies. 

[Cited in Robinson v. St Louis Mut Life Ins. 

Co., Case No. 11,964.] 
[Cited in Pelkington v. Nat. Ins. Co., 55 Mo. 

173.] 

[7. Cited in Wimer v. Smith (Or.) 30 Pac. 421,. 
to tlie point that circumstances of mere suspi- 
cion will not warrant the conclusion of fraud.] 

Action on insurance policy. The answer 
sets up three defences: 1, Fraudulent over- 
valuation of the property insm-ed. 2. False 
statements respecting the existence of a 
mortgage on the insm-ed property. 3. Over- 
insurance in contravention of the terms of 
the policy in suit By the practice of the 
court, adopting the state practice, no replica- 
tion was filed, but the answer is to be deemed 
controverted, and the plaintiff may meet the 
defence, either by a denial or by matter in 
avoidance. 

The defendant's company was represented 
at the city of St Paul by Messrs. Etheridge 
& Powell, who had the power to issue and . 
cancel policies, and to change or consent 
to the change of the terms and conditions 
thereof. The application on which the policy 
in suit was issued, was filled up by the said 
local agents of the defendant, and was sign- 
ed by the plaintiff, at the time the policy was 
delivered to him by the agents of the com- 
pany. The plaintiff's testimony and that of 
the agent who acted for the company (]Mr. 
Etheridge) was in conflict as to whether the 
agent at the time when the application was 
signed, asked the plaintiff the question. 
Whether there was any mortgage on the 
property, and as to whether the plaintiff an- 
swered It The other facts relating to this 
point sufiieiently appear in the opinion of 
the coiu't. 

The firm of Etheridge & Powell were not 
only the local .agents of the defendant but 
also of tlie Home Company which, through 
the said fii-m, issued a policy to the plaintiff, 
on the same property and at the same time 
the policy in suit was issued; and they were 
also the local agents of the Enterprise Com- 
pany, and acting for it, soon afterwards issu- 
ed the policy to the plamtlff which is now set 
up by the defendant as constituting an over- 
insurance, conti-ary to the terms of the policy 
in suit The other facts in respect to this 
subject, are stated in the charge of the court 

AJlis, GilfiUan & Williams, for plaintiff. 

Messrs. Lampreys, for defendant 

Before NELSON, Cu-cuit Justice, and DIL- 
LON, Chrcuit Judge. 

DILLON, Circuit Judge (summing up to the 
jury). I. This is an action on an insurance 
policy issued by the defendant to the plam- 
tiff, dated August 1, 1867, . by the terms of 
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which the insurance company agreed to in- 
sure the ijlaiutiff "on his two story frame 
building," in St. Taul, in the sum of $1,000 
against loss or damage by fii'e for the period 
-of one year. 

On the trial the plaintiff has shown the 
policy; the loss of the property by fire on 
the 9th day of January, 1S6S; the proofs of 
loss as required by the policy, and has also 
offered evidence to show the value of the 
building insured. 

Therefore the plaintiff is entitled to re- 
<;over, unless the defendant has established 
by the fair weight of evidence, one or more 
of the three defences relied on to defeat the 
recovei'y. 

To these defences the court will now direct 
your attention, and these you will consider 
separately and in their order. 

n. The policy, which is the contract be- 
tween the parties, contains this agreement on 
the part of the plaintiff, to wit: "Any fraud 
or attempt at fraud or false swearing by the 
assured shall make this policy void." 

If you find from the evidence that the plain- 
tiff in the proofs of loss knowingly and false- j 
Jy made a fraudulent over-valuation of the 
property with a view to deceive the insur- 
ajice company, and to induce them to pay 
more than tlie value of the building, then he 
■cannot recover, and you will, if you so find 
the facts to be, return a verdict for the de- 
fendant 

If you decide this issue for the defendant 
this ends the case, and you need inquire no 
further. But if you determine this issue 
against the insm-ance company, then you will 
consider whether it has established its other 
defences or either of them. 

in. The policy contains this condition, viz: 
^*If any concealment or any erroneous rep- 
resentation, written or verbal, be made by 
the plaintiff concei-ning the risk," * * « 
'■it shall make the policy null and void." 

The application signed by the plaintiff and 
introduced in evidence contains this question, 
to wit: "What incumbrances, liens and 
mortgages are upon the property?" and said 
question appeal's on the face of the applica- 
tion to be answered, "None." 

It is an admitted fact in the case that there 
was at the date of the policy, a subsisting 
mortgage on the pro])erty for the sum of 
^3.000. 

This is a complete defence to the action, 
and defeats tlie plaintiff's right to recover, 
unless the plaintiff shows (and on this point 
the burden of the proof is on the plaintiff) 
that the company is estopped to make this 
defence, or has waived the necessity on the 
part of the plaintiff, to make a disclosure of 
the existence of the mortgage. 

The plaintiff does not claim, and has not 
testified that he informed the defendant's 
agent of the existence of the mortgage, and 
the agent who issued the policy distinctly 
testifies that he was not informed of the ex- 
istence of the mortgage, and did not have any 



knowledge of the fact at the time he issued 
the policy. Having signed a paper which 
stated that there was no mortgage on tlie 
property, the law devolves on the plaintiff 
the necessity to make clear and satisfactory 
proof that this paper is not binding upon him. 

If you believe from the evidence that 
Etheridge, the agent, before the application 
was signed, asked the plaintiff the question, 
"whether there was any mortgage on tlie 
property," that the plaintiff understood the 
question, and answered "no," then (under the 
admitted facts of the case), the plaintiff's 
right to recover is defeated, and you wiU find 
a verdict for the defendant. 

The plaintiff's name appearing to the 
application, he is concluded thereby, unless 
the same is not binding, because the agent 
of the company deceived the plaintiff as 
to the nature and character of the paper 
which the plaintiff signed, or caused the 
plaintiff to sign it in ignorance of its con- 
tents, and upon his assurance tliat it was 
all right. 

The plaintiff's claim respecting the appli- 
cation and statement about mortgages is, 
that the facts are these, viz: That the agent 
of the company filled up the application in 
the absence of the plaintiff, and without 
his knowledge or authority; that the appli- 
cation together with the policy, was brought 
to the plaintiff by the agent; that the plain- 
tiff is a German, and cannot read English 
print or writing; that it was not read by 
or to the plaintiff; that the agent assured 
the plaintiff that all was right; that plain- 
tiff relied on this assurance; that plaintiff 
signed it without knowing or being ap- 
prised of its natm'e or contents, and sup- 
posing it was a receipt or paper obligating 
the plaintiff to pay the premium for which 
the agent had agreed to give a credit; that 
no inquiries were made by the agent of 
the plaintiff about incumbrances, and that 
the plaintiff did not purposely conceal or 
mislead the agent as to the mortgage, but 
was misled by the agent's acts or statements 
so that he did not know what he was sign- 
ing: Now, if these facts are proved, the 
company is affected by the said acts and 
conduct of the agent, and the statements in 
the appUcation in relation to the mortgage 
cannot be set "up by the company to defeat 
a recoveiT on the policy. 

The law presumes that the plaintiff under- 
stood the nature of the paper he signed, 
and does not presume that a fraud was 
practiced upon the plaintiff in respect to 
the application, and hence the facts relied 
on by the plaintiff to avoid the application 
and the statements therein contained as to 
mortgages, must be cleai-ly and satisfacto- 
rily established by the plaintiff. ■ 

If you decide the preceding defences 
against the defendant, you will proceed to 
consider the next defence, viz: an over- 
insurance contrary to the terms of the 
policy. 
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III. The policy in suit is for $1,000, is- 
sued by tlie International Insurance Com- 
pany, dated August 1, 1867. At the same 
time it is admitted that the plaintiff pro- 
cured an insurance on the same building in 
the Home Insm-ance Company for $500. 

In the policy in suit the plaintiff -was 
allowed to make §500 additional insurance; 
and it also contains the following condi- 
tion, viz: "If the assured shall have, dur- 
ing the continuance of this policy, any 
■other contract of insurance on the property 
not consented to by this company, and in- 
dorsed on the policy, * * * the policy 
shall be null and void." 

It is an undisputed fact in the case that 
on the 1st day of October, 1867, the plain- 
tiff obtained, on the property in suit, in the 
Enterprise Insurance Company, of Cincin- 
nati, a further insurance of $500. By this 
last-named policy, "$1,500 additional insur- 
ance was allowed" on the building, which 
was the amount insured by existing poli- 
cies in the defendant's company (the Inter- 
national) and in the Home Company, 

Thus the defendant had in all insured on 
the building $2,000. This is $500 in excess 
of the amount allowed by the policy sued 
on, and this avoids the policy and defeats 
the plaintiff's right to recover if the com- 
pany has not waived, or is not estopped 
to make this defence. 

It is an admitted fact that the policy in 
suit,, also the Home policy issued at the 
same time, and also the Enterprise policy, 
were issued by the firm of Etheridge & 
Powell, local agents of these companies. It 
is also stated by Etheridge, as a witness on 
the stand, and not contradicted or. disputed, 
that he was at the date of the policy in 
suit, and at the date of the Enterprise pol- 
icy, and still is the local agent of the de- 
fendant, (the International Company), and 
that as such agent he had power to issue 
and to cancel policies and to change the 
terms and conditions thereof. 

If, under these circumstances, you find 
the fact to be that the said Etheridge, or 
Etheridge & Powell, the local agents of 
tlie defendant, at the time they issued the 
Enterprise policy, knew of, and had in mind 
the policy in suit, and also the Home policy, 
and the conditions thereof as to the amount 
allowed therein to be insured by the plain- 
tiff on the property, tliese circumstances 
will, in my opinion, amount in law to a 
waiver of the condition of the policy in suit 
as to over-insurance, at all events they will 
estop the defendant to make this defence 
of over-insurance. Viele v. Germania Ins. 
Co., 2G Iowa, 10; Rowley v. Empire Ins. 
Co., 36 N. Y. 550; Bartholomew v. Mer- 
chants' Ins. Co., 25 Iowa, 507. 

It will be for tlie jm*y to say whether the 
words in the Enterprise Insurance Compa- 
ny's policy "$1,500 additional insurance al- 
lowed on the same building," had reference 
to the policy issued by the defendant for 



$1,000, and to the policy issued at the same 
time by the Home Company for $500— mak- 
ing the sum of $1,500. If these words re- 
ferred to these policies, it is almost needless 
to observe to you that the agent who in- 
serted them, both knew of and had in mind 
those policies and then: conditions as to the 
amount the plaintiff was allowed to insure. 
Foreign insurance companies are from ne- 
cessity compelled to act by agents; those 
who do business with them must necessarily 
deal with agents; sound public policy, pro- 
tection to the citizen, requiie that these com- 
panies be bound by the acts and conduct of 
their agents done within the scope of their 
apparent powers, when the assured knows 
of no limitations on such powers. As the 
local agent might by contract indorsed on the 
policy, have waived the condition as to 
amount to be insured, he may by acts and 
by course of dealing, do that which amounts 
to such a waiver— may dispense with this 
condition and with the requirement that 
such waiver or dispensation shall be in writ- 
ing indorsed on the policy. 

Do not, gentlemen, infer that the court in. 
tends any disparaging allusion to the defend- 
ant or the acts of its agents in this case. 
Indulge or entertain no prejudice against the 
defendant, because it is an insurance com- 
pany or a foreign corporation. It has the 
same rights and should receive the same 
measure of justice as if a citizen of this 
state or one of your neighbors were the de- 
fendant It would be a reproach to the law 
and to the trial by jury, if it should be true 
that the verdict depends not upon the law 
and the evidence, but upon tlie character of 
the parties. 

[One question of fact which the jury wUl 
have to consider is, whether, in point of 
fact, the local agent (Mr. Etheridge) asked the 
plaintiff the question, "Are there any mort- 
gages on the property?" If he did it was tlie 
duty of the plaintiff, if he understood the 
question, to answer it truly; and it was not 
necessary for the agent to state to him that 
a failure to answer truly, or that a mistake 
in answering it, would be fatal to the insur- 
ance; nor is it necessary that the agent 
should have communicated to the plaintiff 
or that the plaintiff should have understood 
the legal effect of a false or mistaken answer 
to the question about mortgages. On the 
point whether tliis question was put, the evi- 
dence is conflicting. The plaintiff tp.stifies 
that it was not asked him at all, imd that 
he did not answer it. The local agent testi- 
fies that he asked the question; that plaintiff 
answered it, and that he took down the an- 
swer at the time just as it appears on the 
application. Who is right in this and who 
is wrong, the jury must determine from the 
evidence and all the circumstances, includ- 
ing the nature of the answer "No" appearing 
on the application, and the reasonableness 
or otherwise of the explanation which the 
plaintiff has given as to what he supposed 
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the applictition to be. It is on the plaintiff 
to satisfy the jury that the question was not 
put to him and that he did not answer it; 
if the evidence fails to satisfy you of this, 
then the plaintiff has failed to show that the 
application and statements therein contained, 
are not binding upon him. The plaintiff's 
claim set up to avoid the application, and its 
binding effect on the plaintiff are referred to 
in the charge. If these facts are established 
then the plaintiff is not bound by the appli- 
cation. But if it is uncertain whether these 
facts are established, and you cannot find 
them to be true from the evidence, then it 
would be your dutj* to find that the applica- 
tion and its statements as to mortgages, are 
binding upon the plaintiff, and hence that he 
cannot recover in this action.] 2 

The jury found for the defendant upon the 
defence of the non-disclosure of the mort- 
gage. 
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GEIER V. GOBTINGBE. 

[1 Ban. & A. 553; 1 7 O. G. 563.] 

Circuit Court, S. D. OMo. Oct. Term, 18T4. 

Patents— Pkesumptioit as to Validity— Con- 
stbuction—noveltt. 

1, The presumptions of the law are in, favor 
of the patent and the utility of the invention. 

[Cited in Allis v. Buckstaff, 13 Fed. 891.] 

2. The patentee, in his specification, described 
his invention as consisting in rendering wooden 
bungs impervious to the passage of gases, or 
beer, or other liquor through the pores of tne 
wood, by means of any suitable substance: and 
having pointed out the particular material which 
he regards as the most suitable for the purpose, 
his claim was for "a wooden bung, rendered im- 
pervious to the passage of fluids through the 
pores of the wood, by means of the described or 
other suitable substance:" Held, that the in- 
vention of the patentee consisted in a wooden 
bung, rendered impervious to the passage of 
gases, or beer, or other liquids. 

3 Testimony of witnesses examined in a case 
as to alleged prior use by parties of whom no 
notice was given in the answer, can only be con- 
sidered by the court, for the purpose of sJiowing 
the state of the art at the time of the patentee s 
invention. 

4 The same rule applies to printed pubHca- 
tions, by which it is sought to anticipate the 
invention. 

5 If it should appear that such testimony 
clearly established the invalidity of the patent, 
the court might grant the respondent leave to 
amend. 

G. Letters patent granted to Philip Geier, 
Febraarv 23, 1869, for "improved method of 
rendering wooden bungs impervious to hquids 
and gases," Md valid. 

[This was a bill in equity by Philip Geier 
against August Goetinger for the alleged 
infringement of letters patent No. 87,163, 
granted to plaintiff February 23, 1869.] 



2 [From 3 Am. Law T. Rep. U. S. Cts. 143.] 
1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



Dunham & Forater, for complainant 
Shouter & Smith, for defendant. 

SWING, District Judge. In construing a 
patent, the court should look to the patent, 
specifications and drawings, to ascertain 
what is the thing claimed and patented. 
Pitts V. Whitman [Case No. 11,196]; Davoll 
V. Brown [Id. 3,662]; Hogg v. Emerson, 11 
How. [52 V. S.] 606; Goodyear v. Railroad 
[Case No. 5,563]; Bell v. Daniels [Id. 1,- 
247]. 

Applying this rule, what is the thing 
claimed and patented? The patent recites 
that Philip Geier alleges, that he has hi- 
vented a "new and useful improved mode 
of rendering wooden bungs impervious to 
liquids and gases." In the schedule, the 
patentee says, he has invented a "new and 
useful improvement in wooden bungs," and 
says: "ily invention consists in rendering 
wooden bungs impervious to the passage of 
gases, or beer or other liquor, through the 
pores of the wood, by means of any suita- 
ble substance." The drawing shows a bung 
with a coat of the impeiTious material. 
Then, the substance used, is described, as 
also its manner of application. The claim 
is, "a wooden bung rendered impervious to 
the passage of fluids through the pores of 
the wood, by means of the described or oth- 
er suitable substance." 

I thinlJ, from the patent, specifications 
and drawings, that the invention of the pat- 
entee consisted in a wooden bung rendered 
impervious to the passage of gases, or beer, 
or other liquids. This is the thing he has 
produced. This is the end he has accom- 
plished, and a fair interpretation and appli- 
cation of the language used, cannot well 
bear any other construction. The patentee 
points out the method by which his inven- 
tion is produced, and the material used, to 
wit, by the application of impervious mate- 
rial to the end of the wooden bung. He also 
describes the particular material, which he 
regards as most suitable, but claims the use 
of any suitable substance for accomplish- 
ing the result The presumptions of the 
law are in favor of the patent and the util- 
ity of the invention; but aside from tha.t, 
the testimony establishes clearly the util- 
ity of the invention. The testimony shows, 
that many experiments had been made, 
prior to the complainant's invention, to pro- 
duce such a thing; but they had failed to 
produce one adapted to the use for which 
they were designed. So far as the prior 
use of the respondent is concerned, the tes- 
timony does not show that his experiments 
were more successful than many others, for 
it shows that the bungs, which he manu- 
factured, did not answer the purpose, and 
tlie use thereof was abandoned. 

It is attempted to be shown in the testi- 
mony, however, that the invention had been 
used' by other parties than those set up in 
answer; and it is also attempted to be 
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sliown, that the invention had been de- 
scribed in printed publications. If the tes- 
timony clearly established either of these 
IJropositions, "we might, perhaps, grant the 
respondent leave to amend; but they do 
not so clearly establish either point, as to 
warrant the court to permit such an amend- 
ment at the hearing of the case. Such tes- 
timony cannot, therefore, be considered by 
the court, except for the purpose of showing 
the state of the art at the time of com- 
plainant's invention, and such knowledge 
would in nowise affect the construction 
which I have given to the patent If the 
pleadings properly raised the issue, I should 
not think the patent void, by reason of the 
claim being too broad. 

The respondent, having admitted the man- 
ufacture of the invention of the complain- 
ant, by the use of substances which are 
within complainant's patent, is, therefore, 
guilty of an infringement; and, as no ref-' 
erence is desired, and the damage shown is 
but fifteen cents, a decree for an injunc- 
tion will be gi'anted, without- costs. 
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Case "No, 5, SOS. 

GELSTON v. ADAMS. 
[2 Cranch, C. O. 440.] i 

Circuit Court, District of Columbia. Nov. 

Term, 1823. 

Bills and Notes — Assignment afteu Dishonor 

-=-SuiT BY Assignee. 

If the payee of a promissory note, after it has 

been dishonored, assigns it to a debtor of the- 

maker, and then gives the maker a release upon 

his surrendering all his effects to a .trustee for 

the benefit of his creditors, the assignee cannot 



1 [Reported by Hon. William Cranch, Chief 
Judge,] 
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recover upon the note in an action against the 
maker, who had no notice of the assignment 
until after the deed of trust and release* had 
been executed. 

This was an action by the assignee of a 
promissory note for ?43e.31, made by the de- 
fendants [A. and A. H. Adams] to Jonathan 
Jahney, and due on the 25th of July, 1822, 
when it was protested,^ Janney assigned it 
to the plaintiff on the'lst of August, 1822. 
On the 14th of August, 1822, Janney, then be- 
ing a creditor of the defendants to the 
amount of $60, upon an open account, at- 
tended a meeting of the creditors of the de- 
■fendants, who laid before them a list of their 
debts, and stating Janney to be a creditor for 
the amount of the note, as well as of the open 
account. Janney did not inform the defend- 
ants of the assignment of the note, but signed 
the release, and accepted the satisfaction 
given by the defendants, which was an as- 
signment of all their effects to a ti-ustee for 
the benefit of their creditors. 

THE COURT (THRUSTON, Circuit Judge,, 
absent), on the prayer of air. Taylor, for 
defendants, instructed the jm-y that if, from 
the evidence, they believed the facts to be 
as above stated, the plaintifie could not re- ' 
cover, although they might be satisfied by 
the evidence that the plaintiff was debtor to 
Uie defendants to the amount of $288.90, un- 
til and at the time of the transfer of the note. 



GELSTON (BREWSTER v.). See Case No. 
l,ooo. 



Case No. 5,303. 

The GEM. 

. [Brown, Adm. 37.] i 

District Court, D. Michigan. March, 1S5S. 

Wharfage— The 12th Rule. 

1. Wharfage is the use of a wharf by a vessel 
for the loadmg or unloading of goods or passen- 
gers. Mere anchorage at a wharf is not wharf- 
age. 

2. The use of a wharf is not "material" for 
a ship, within the meaning of the 12th rule, nor 
IS a wharfinger a material-man. 

[Cited in The Hercules, 28 Fed. 476.] 

3. The maritime law does not give a lien for 
wharfage. 

Three libels brought to recover for the use 
and occupation (1) of a wharf at the foot of 
Woodward avenue, Detroit; (2) of a private 
wharf fronting certain lots of libellant, in 
Detroit; (3) of a wharf on the opposite shore 
of Detroit river, in Canada. 

Alfired Russell, for libellant 
John S.. Newberry, for claimant- 

WILKINS, Disti-ict Judge. At the com- 
mencement of the argument of this case, the 
proctor for the libellant abandoned all claim 



} [Reported by Hon. Henry B. Brown, Dis- 
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for the use of the Canadian wharf; and so 
far as the nse of the wharf at the foot of 
Woo'dward avenue is concerned, the case was 
settled by that of Russel v. The Empire 
State [Case No. 12,145]. The only matter 
left for the action of the coiirt on these libels 
is the claim for the use of the private whai-f 
of libellant, by the Gem, for certain days in 
the years 185G and 1837. 

Wharfage may be claimed either upon an 
express or an implied conti-act: express, 
when a price is agreed upon for the use of 
the wharf, and implied, when used without 
such agreement. Sti'ictly speaking, it is 
money due, or money actually paid for the 
privilege of landing goods upon, or loading 
a vassel while moored, -from a wharf. The 
occupation, by anchorage or otherwise, of a 
navigable river open to all, in the vicinage of 
a wharf, implies no contract of wharfage, 
because it is no use of the whai'f for either 
the landing or the reception of passengers 
or merchandise. Without determining the 
preponderance of the testimony as to the con- 
troverted fact, whether this wharf was or 
was not used by the Gem, I am necessarily 
compelled to adhere to the opinion given by 
this com-t in the case of Russel v. The Asa 
R. Swift [Case No, 12,144], which, until re- 
versed by the appellate court, must govern. 
The law of that case has not been reversed. 
An appeal was taken from the decree of the 
district com't, and a stipulation filed, by 
which two legal propositions, embi-acing the 
merits of the case, were submitted to the 
circuit judge- The first was as to the extent 
of the lien conferred by the local law, and its 
enforcement in rem against a domestic ves- 
sel. The second, whether the fact that the 
steamboat had left the wharf with no effort 
on the part of the wharfinger to detain her, 
and with full knowledge on his part, preclud- 
ed a recovery in rem. The case was argued 
on these propositions, at the session of the 
circuit cotu-t, in June, and held under ad- 
visement until the 5th of August, when the 
clerk of the circuit was directed, by letter, 
to enter a decree reversing that of the dis- 
trict court, without stating upon what ground, 
or wherein, the district court had erred. This 
is no reversal of the law as pronounced by 
the district com't, nor is it possible to as- 
certain on which proposition the reversal is 
based. 

In Russel v. The Asa R. Swift [supra] it 
was held that the 12th rule of the supreme 
court, having the force of a statutory pro- 
vision, directed that "proceedings in rein 
shall only apply to cases of domestic ships 
where, by the local law, a lien is given to 
material-men for supplies, repairs or other 
necessaries." 



The statute of Michigan gives a lien for 
wharfage, but the statute of the United 
States inhibits the proceeding in this court, 
limiting the same to domestic vessels where, 
by the local law, a lien is given to material- 
men for supplies, &c., and to none others. 
The district court held: 1st. That the use of 
a wharf was not "material" for the ship. 2d. 
That a wharfinger was not a material-man. 
Neither of these propositions is denied by the 
circuit court. 3d. That the 12th rule was ob- 
ligatory as to the jurisdiction of this court 
in such cases. This proposition is not over- 
ruled by the circuit judge in such clear terms 
as to warrant the application of such reversal 
to the facts of this case. 4th. Material-men 
ai-e such as supply the materials for the con- 
struction or repair of vessels. A wharfinger 
cannot be so considered. He is only a lessor 
for the time being of a part of his real estate, 
to be used for moox*age. He supplies the con- 
venience of dockage and the facility of dis- 
charging passengers and freight, but no ma- 
terial for the use of the ship, within the spirit 
and intent of the statute. The appellate 
com't does not declare otherwise. 

All we are able to learn from the brief 
minute of the cu'cuit judge to the clerk is, 
that the decree is reversed, but no construc- 
tion is given either to the local law or the 
statute of the United States. It is a rea- 
sonable presumption, that the appellate com't, 
ascertaining that the local law gave a lien 
for wharfage, at once applied it, without ref- 
erence to the provision of the 12th rule, as 
declaratory of the enforcement of such lien. 

This com't will be guided by the decisions 
of the appellate court; but, in order to apply 
those decisions to other eases, we must be 
satisfied that the law has been determined 
by the appellate power, as we cannot safely 
du'ect judicial action on mere conjecture. 

The Gem was a domestic vessel, and there- 
fore governed by the 12th ride— the court' 
holding that the use of a wharf is not mate- 
rial supplied to a vessel, and that a wharf- 
inger is not a material-man. The facts, as 
viewed by the court, would not have war- 
ranted a decree for the libellant, but I pre- 
fer placing the dismissal of the libel on the 
ground stated. Libel dismissed. 

NOTE. I think the weight of more recent 
decisions is to the effect that wharfage is a 
maritime contract, and that a lien exists there- 
for, irrespective of the 12th rule. This was 
probably the view taken by the circuit court in 
the reversal of Russel v. The Asa R. Swift 
[Case unreported]. See The Kate Tremaine 
iCase No. 7,622]; Ex parte Lewis [Id. 8,310]; 
The Phebe [Id. 11,0G5]; Johnson v. The Mc- 
Donough [Id. 7,395]. But see Delaware River 
Storage Co. v. The Thomas [Id. 3,7GD] ; U. S. 
Hydraulic Cotton-Press Co. v. The Alexander 
McNeU [Id. 14,404]. 



£10 Fed. Cas, page 163] 



(Case No. 5,304) GEM 
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The GEM. 

[1 Lowell, 180.] 1 

District Court D. Massacliusetts. Dec, 1867. 

.Shipping Articles— Defisitexess— Constbdc- 

Tjox— Deviation— Right of Seaman to 

Leave Vessel — Substitute. 

1. Whether shipping articles •which describe 
the voyage to he from the port of Salem, Mass., 
to Goree and a market and hack to a final port 
of discharge in the United States, are sufficient- 
ly definite in the absence of evidence of usage 
to i)ut some further limit to the voyage, quaere? 

2. How far usage could be invoked in aid of 
shipping articles, quaere? 

3. If such articles are valid, it must be by 
confining the voyage to Goree and neighboring 
ports, or ports usually visited in the same trade. 

4. Limiting it thus, and holding the articles 
to be valid, they refer only to a market for sell- 
ing the outward and procuring a homeward 
cargo, and do not authorize an intermediate 
trading voyage among the islands and on the 
coast of Africa. 

5. "When a seaman, shipped under such arti- 
cles, has served until the outward cargo is dis- 
posed of, and a new intermediate trading voy- 
age has been undertaken, and has well-grounded 
apprehensions of danger to his health, he may 
leave the vessel at a port where a substitute can 
"be procured, without forfeiting the wages al- 
ready earned; because there is a deviation, and 
one which, so far as he is concerned, is a sub- 
stantial one. 

In admiralty. 

W. J. Forsaitb, for libellant. 
G. 'Wheatland, for claimant, 

LOAVBLL, District Judge. Antonio Joseph 
lirings his libel for wages against the bark; 
and it is admitted that he shipped at Salem 
as ordinary- seaman on a voyage to the coast 
■of Africa, and was with the vessel for six 
months and twenty days; that while well, 
he was faithful and obedient; that he was 
111 for some three weeks; and that he left the 
vessel at Brava, one of the Cape de Verd 
islands. The Questions at issue are, whether 
the wages agreed on were twenty dollars a 
month or twenty-five' dollars; whether his 
leaving the vessel was justifiable, and if 
not, what penalty he should suffer in reduc- 
tion or loss of wages, partial or total. 

This man, who says he is able to write, 
was shipped under a false name and signed 
with his mark, at the request, as he says, of 
the shipping master, and it seems that all or 
most of the crew were shipped by names 
that they never were known by since, and 
probably not before. Hence the confu- 
sion as to the rate of wages. The libellant 
says he appears as Smith on the shipping 
jirticles, while the owner shows another name 
as that which libellant is understood to have 
used. For whatever reason this mode of 
.shipment was adopted, it is to be reprehend- 
ed; and if there were any doubt of this 
man's identity, and the doubt were caused 

1 [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 



by the action of the shipping master, I should 
hold the owner to the higher rate; but the 
evidence is clear that the libellant could have 
had but twenty dollars, because that is the 
only price given to ordinary seamen by these 
articles, and the advance that he received of 
twenty-three dollars (not twenty-five as he 
was inclined to say) is explained by its in> 
eluding three dollars which he was to pay 
the shipping master. 

Coming to the other point: it seems that 
the libellant was ill of a fever for a consid- 
erable time, and was nervous and dispirited; 
that he .was, afraid to go back to the coast 
of Africa, where his illness had been con- 
tracted, and, the master having refused to 
discharge him, he left the vessel, with no in- 
tention of returning, and his place was filled 
by the shipment of another man. This Is 
not such a desertion as would authorize me 
to forfeit all his wages. There is no evi- 
dence that any entry was made in the log- 
book, and no statute desertion is set up. It 
is a peculiar case, and one that might re- 
quire careful scrutiny to see how far the 
act was reasonable, and to what extent the 
owners had suffered by it. But upon an- 
other ground, I am of opinion that the mas- 
ter could not hold the libellant to further 
service. 

The voyage described in the articles is, 
"From the port of Salem, Mass., to Goree 
and a- market, and back to a final port of 
discharge in the United States." The- ves- 
sel went to Goree and several ports on the 
west coast of Africa, in what order does not 
appear, disposed of her outward cargo, took 
passengers to one of the Cape de Verd is- 
lands, went to a second island for provisions, 
and was about to proceed to a third for a 
cargo of salt, with which to return again to 
the coast, and by trade or barter obtain a 
homeward cargo. At the second of the'=:e 
islands the libellant left the vessel. 

Was there a sufficient description of the 
voyage in the articles, and if so, had there 
been a deviation? The articles must set out 
in dear terms the voyage or voyages to be 
undertaken, or the term or terms of time to 
be occupied; and if this. statute requisition 
is not folio wed,,. the seamen may leave the 
vessel at any port where no special inconven- 
ience will thereby be caused to the owners. 
Wope V. Hemmenway [Case No. 18,042]; af- 
firmed. Snow V. Wope [Id. 13,149]; The 
5 Crusader [Id. 3,456]. In construing the ar^ 
tides, we are aided by analogous cases in 
the law of insurance. From New York to 
Barbadoes and a market, and thence to New 
York, construed by the light of a usage of 
. trade, was held to mean to any island in the 
I West Indies, until a market was found for 
the outward cargo; though it was doubted 
whether this construction would be given to 
a policy in any other trade. Maxwell v. Rob- 
inson, 1 Johns. 338. In two cases in Massa- 
chusetts, the market was limited in terms to 
Jamaica in one, and to the West Indies in 
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another. Houston t. Northeastern Ins. Co., 
5 Pick. 89; Deblois v. Ocean Ins. Co., 10 
Pick. 303. If the general words, "Goree and 
a market," are to be limited by construction, 
how, and to what extent, are they to be lim- 
ited? "Where shall tlie court find the limit? 
There was some slight evidence, but not 
enough to show a general course of trade, 
that voyages to the west coast of Africa ai-e 
commonly voyages of trade and barter along 
■the coast and among the islands; both coast 
and islands were visited in this case. I con- 
fess I find great difficulty in consti-uing these 
articles, independently of usage, as describ- 
ing a voyage or voyages as f uliy and clearly 
as the seamen are entitled to have them de- 
fined. What is to prevent the master's go- 
i]ig to Europe if he find no market in Africa 
or the islands? 

The analogy of policies of insurance ceases 
here, because there is no rule of law avoiding 
policies which do not describe the voyage 
with clearness. Underwriters are supposed 
to be able to take care of tliemselves; they 
make such contract as they please; and a 
policy would not be held void for uncertain- 
ty, excepting as any other contract might be, 
which the court found itself wholly unable 
to construe. I. am not awai'e that such a case 
has ever passed into judgment; but there are 
many where shipping articles have been so 
avoided. Again, if underwriters enter into 
an insurance agreement of indefinite dura- 
tion, it may be a rule of law that they in- 
tend to conti'act for a reasonable time; and 
a question of fact whether such reasonable 
time had elapsed before the loss. The sea- 
man is under tlie special protection of the 
statute law, and the duty is placed distinctly 
and solely upon the other party to the con- 
tract to see that it is properly expressed; 
and a reasonable time is not a term of time 
within the statute. If, therefore, this con- 
tract, independently of usage, means that 
the ship may seek a market anywhere, it is 
void, as not fixing the scope of the voyage 
with sufficient accuracy; or if the market 
means a number of markets, not only for the 
disposal of the outward cargo, but for indef- 
inite intermediate trading, even within defi- 
nite limits of space, it would be void for not 
fixing the limits of time. 

But granting that the limits of this voyage 
can be fairly made out, by a consideration 
of the nature of the cargo, or otherwise, so 
as to comprehend only what is known as an 
African voyage; and that the market means 
a port or ports for the disposal of the out- 
ward and the procurement of a homeward 
cai'go; then it would be a deviation to go 
on an intermediate voyage, such as the ship 
was prosecuting in this case. Her cargo 
had been sold, and if* she could make a dis- 
tinct voyage to get another cargo for trade 
on the coast, 1 see not why she could not 
make any number of such voyages. The 
ports she was bound to were not on the way 
to any port which was, or could be, a mar- 



ket for outward or homeward cargo, but were 
visited for the express purpose of an inde- 
pendent trading transaction. This was a 
deviation; because, from the market, the 
voyage described in the articles is to a port 
of final discharge in the United States; and 
even if the market includes ports for receiv- 
ing homcAvard cargo separate and distinct 
from the ports of delivery of the outward 
cargo, the voyage now being prosecuted was 
to neither. It was a substantial deviation, 
and a most material one; because the very 
objection of the libellant, whether well or 
ill founded, to a further prosecution of the 
enterprise was, that it would oblige him to 
return again to the coast of Africa, which, it 
the voyage described had been adhered to, 
would not have been the case. 

I may sum up my views of this case by 
saying that, while the construction of all 
maritime contracts concerning voyages, and 
tlie obligations of the master in prosecuting 
them, are founded on the same general prin- 
ciples, the law is more stringent in relation 
to ships' articles than in any other case, and 
rests the burden of making a proper agree- 
ment upon only one pai-ty to it On the other 
hand it may be a little less stringent in the 
matter of deviation. There may be devia- 
tions which would discharge underwritei-s 
or charge carriers, that would not relieve 
seamen from their engagement Into this 
consideration, however, it is not necessary to 
enter, because the change here was an im- 
portant and onerous one, in view of the 
libellant's state of health. Nor do I now 
consider when and how far usages, of trade 
can be relied on to explain the shipi)ing 
articles. Decree for the libellant 
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Ex parte GENERAL ASSIGNEE. 

In re ALLEN et al. 

[5 Law Rep. 362; 1 N. Y. Leg. Obs. 115.] 

District Court, N. D. New York. Sept 28, 
1842. 

Bankruptcy — Effect of Deckee— "Lien" — Suit 

BY CltEDITOK'S BlLL. 

1. A decree of bankruptcy and the title of the 
assignee, acquired under it, relate back to the 
time of filing the petition, and embrace all the 
property the petitioners then had. 

[See Ex parte Bennet Case No, 1,309.] 

2. The word "lien," in the second section of 
the bankrupt act [of 1841 (5 Stat. 442)], em- 
braces equitable as well as legal liens, and is 
not used in any precise and definite sense, but 
the meaning and application of the term are to 
be ascertained by the law of the several states, 
whenever they may come in question. 

[Cited in Perego v. Bonesteel, Case No. 10,- 
9<6; Johnson v. Rogers, Id. 7,408.] 

3. A suit commenced by a creditor" s bill, in 
the court of chancery of New York, gives to the 
complainant such a lien or security, from the 
time of the commencement of the suit, by the 
filing of the bill and the service of a subpoena, 
as is within the saving clause of the second 
section of the bankrupt act; and when such 
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suit is instituted, and prosecuted Tvithout col- 
lusion with the bankrupt, and in good faith, the 
lien thus acquired will prevail against a decree 
of bankruptcy, on a petition filed subsequent to 
the commencement of the suit by the creditor 
in the court of chancery. 

4. Aliter, where the decree of bankruptcy is 
founded on a petition filed before the com- 
mencement of such suiL 

In each of the above cases [of Abner H. 
Allen, Henry Hunt, Archibald Campbell, 
Levi Thayer, and Joel Thayer], application 
had been made to the court by or in behalf 
of the assignee for an injunction to restrain 
certnin creditors of the bankrupt from the 
further prosecution of a suit against him by 
creditor's bill in the court of chancery of 
this state. 

The suits had all been commenced, ap- 
parently in good faith, before the presenta- 
tion of the' original petition in bankruptcy. 
The first case had been submitted on briefs 
by Thomas Y. How, Jr., in behalf of Grant 
& Allen, for the assignee, and by Mr. Myers 
in behalf of Stryker & Comstock, for the 
prosecuting creditors. The other cases' had 
been argued by Mr. Myers for the assignee; 
and Bronson, "Wright & Clark for the cred- 
itors. 

CONKMNG, District Judge. In the case 
of Hezekiah Thayer (reported in the Cayuga 
Patriot of June 22, 1842) it was decided that 
no lien can be acquired by the institution 
■of a suit by creditors bill in the court of 
chancery of this state, which will prevail 
against the title of an assignee of the estate 
and effects of the defendant under a decree 
of bankruptcy founded on a petition filed 
in this court before the commencement of 
such suit "With that decision I am entirely 
satisfied; and as far as I have been in- 
formed, it has generally been acquiesced in 
as sound. It is dear, that the property and 
rights of property of the bankrupt which 
it is declared by the third section of the 
bankrupt act shall, by force of the decree 
of bankruptcy, be divested out of the bank- 
rupt, and vested in the assignee, are such 
property and rights of property as he had 
at the time of the filing of h'is petition. But 
the important question remains to be de- 
cided, at what stage of the proceeding, when 
instituted in good faith and without collu- 
sion with the bankrupt, before the filing of 
the petition in bankruptcy, it becomes ef- 
fectual in favor of the complainant as 
against the assignee under a decree of bank- 
ruptcy made in pursuance of a petition sub- 
sequently filed. Is it from the time of the 
commencement of suit by filing the bill and 
service of process? or, from the entry of 
the order for the appointment of a receiver? 
or, not until an actual assignment by the 
defendant to the receiver? This 1 have 
found to be a question of no little difficulty 
and embarrassment. 

On the one hand, it is the duty of the 
court to protect the general creditors against 



all claims of individual creditors inconsist- 
ent with the objects and policy of the act; 
and on the other hand it is no less the duty 
of the court to abstain from interfering with 
claims falling within the just scope of the 
last proviso of the second section of the 
bankrupt act. The proviso is in these words: 
"Provided, that nothing in this act contained 
shall be construed to annul, destroy, or im- 
pair any lawful rights of married women 
or minors, or any liens, mortgages, or other 
securities on property real or personal, which 
may be valid by the laws of the states re- 
spectively, and which are not inconsistent 
with the second and fifth sections of this 
act." In giving a construction to the terms 
"liens" and "securities" in this enactment, 
I can perceive no ground on which the courts 
would be warranted in limiting them to 
claims recognised and enforced in courts of 
law, as contradistinguished from those rec- 
ognised only in equity. Reliance was placed, 
at the argument, on the definition of the 
term "lien" usually given in the English 
books, namely, "a right to possess and re- 
tain a thing until some charge upon it is 
paid or removed." This is the definition of 
a lien at law. It is defective when used 
in reference to the jurisprudence of this 
state, and of most of the other states of the 
Union, in not aptly describing one of the 
most common and important liens under 
our laws— that of a judgment creditor on the 
lands of his debtor; which consists in a 
right to sell the lands at once under a fieri 
facias, and not, as in England, to receive 
the rents and profits of a moiety of them im- 
der an elegit In respect to personal estate, 
this definition is strictly true, bef'ause the 
lien upon personal property is recognised 
at law to exist only in connection with 
the possession or right to po^ess the thing 
itself, and ceases when the possession is 
voluntarily given up. A familiar illusti-a- 
tion of a lien of this description is that 
which exists in favor of artisans and oth- 
ers who have bestowed labor and services 
upon the property, in its repair, improvement 
and. preservation. Liens at law generally 
arise, eithei- by express agreement of tlie 
parties, or by the usage of ti-ade, which 
amounts to an implied agreement, or by mere 
operation of law. See 1 Story, Eq. Jur. § 
506, and 2 Story, Eq. Jur. § 121G. "But," 
says Mr.. Justice Story (2 Eq. Jm:. § 1217), 
"there are liens recognised in equity, whose 
existence is not known or obligation enforced 
at law, and in respect to which courts of 
equity exercise a very large and salutary 
jm-isdiction." In regard to these liens, it 
may be generally stated, that they arise from 
consti-uctive ti-usts. They are, therefore, 
wholly independent of the possession of tlie 
thing to which they are attached, as a 
charge or incumbrance; and they can be 
enforced only in courts of equity. The usual 
mode of enforcing a lien in equity, if not 
discharged, is by a sale of the property to 
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which It is attached. Among the liens of 
this description^ enumerated by the learned 
author, is that which the vendor of land has 
on the land for the amount of the pm'chase 
money, not only against the vendee himself, 
and his heirs, and other privies in estate, 
but also against all subsequent purchasers, 
having notice that the pm*chase money re- 
mains unpaid. And with regard to this equi- 
table lien, at least, it seems to be setUed 
in England that the assignees of a bankrupt 
are bound by it— because, as the master of 
the rolls said in the case of Mitford v. Mit- 
ford, 9 Ves. 100, the assignment by the 
commissioners, like any other assignment by 
operation of law, passes the rights of a bank- 
rupt precisely in the same plight and con- 
dition as he possessed them. See Sugd. 
Vend. (3d Lond. Ed.) c. 12, p. 40G; 2 Story, 
Eq. Jur. § 122S; [Bayley v. Greenleaf] 7 
Wheat [20 U.S.] 46; and the authorities there 
cited. This shows that no distinction is 
made in this respect under the English bank- 
rupt laws between liens in equity and at 
law; and the reason assigned, it will be 
seen, is equally applicable to all liens. The 
principle is, that the assignee of a bank- 
rupt is deemed to take not as a purchaser 
for a valuable consideration without notice, 
but as a mere volunteer. Now, it is worthy 
of remark,, that the third section of our act, 
under which the assignee acquires his title, 
if it does not expressly recognise this prin- 
ciple, is at least in perfect harmony with it. 
It declares, that the assignee, in virtue of 
the decree of bankruptcy, shall become in- 
vested with all the property and rights of 
property of the bankrupt, and "shall be vest- 
ed with all the rights, titles, powers, and 
authorities, to sell, manage, and dispose of 
the same, and to sue for and defend " the 
same,, subject to the ordei*s and directions of 
such court, as fully, to all intents and pur- 
poses, as if the same were vested in, or 
might be exercised by, such bankrupt be- 
fore or at the time of his bankruptcy 
declared as aforesaid; and all suits in 
law or in equity, then pending, in which 
such bankrupt is a party, may be prosecuted 
and defended by such assignee to its final 
conclusion, in the same way, and with the 
same effect as they might have been by 
such bankrupt" It is to be observed, also, 
that the terms "liens, mortgages or other 
securities," are used in the provisa in ques- 
tion without any other express limitation than 
that imported by the reference in the last 
clause of the proviso to the second and third 
section? -^f the act The reference to the sec- 
ond section is clearly for the purpose of 
guarding against any construction of the sav- 
ing which would give effect to liens, &c., 
created or given in contravention of the pro- 
visions of that section, but which independ- 
ently of it would be valid by the laws of the 
state; such for example, as a bond and war- 
rant of attorney, or a mortgage executed by 
a debtor in contemplation of bankruptcy 



and for the purpose of giving a preference 
to one or more of his creditors over the gen- 
eral creditors. The reference to the fifth 
section is for the purpose of more fully en- 
suring a compliance with its provisions de- 
signed to secure equality among all the 
creditors "coming in and proving their debts 
under the banki-uptcy;" it being by that 
section, among other things, declared, that 
"no creditor or other person, coming in and 
proving his debt or other claim, shall be 
allowed to maintain any suit at law or in 
equity therefor, but shall be deemed there- 
by to have waived all right'^of action and 
suit against such bankrupt; and all pro- 
ceedings ah'eady commenced, and all unsat- 
isfied judgments already obtained thereon, 
shall be deemed to be surrendered thereby, "^ 
There is nothing therefore in this limitation 
to exclude equitable liens from the opera- 
tion of the proviso. It is clear, moreover, 
that it was not intended to use the words 
. "liens" in the proviso, in any precise definite 
sense, because the laws of the state in which 
the question arises in any case, are express- 
ly referred to and adopted as the test by 
which the question is to be determined. 
Thus by the Revised Statutes of New York, 
a lien is expressly given on ships and ves- 
sels on account of work done and materials 
furnished in their building and repair. And 
if I mistake not a similar lien is also given 
by a later act in favor of house builders: 
and in Massachusetts what is called the 
"mechanics' lien" is given by the local law. 
These liens may or may not be given by 
the laws of other states. But where they are 
given, there can be no doubt of their being 
embraced in the saving of the banljrupt act 
Nor can I discover any good reason founded 
in abstract justice or in the policy of the 
bankrupt act, for making a distinction in 
this respect between equitable and legal 
liens. Liens in equity are as meritorious as 
those at law, and it would be as unjust ta 
disregard the one as the other. And to give 
effect to either as against the general cred- 
itors of a bankrupt would equally conflict 
with the policy of the bankrupt act 

The proceedings in the court of chancery 
of this state by what is familiarly known 
as a "creditor's bill," is a highly stringent 
remedy in favor of judgment creditors given 
(or recognized), and regulated by statute j 
and its operation and effect are to be deter- 
mined by reference to the decisions of the 
state courts, so far as they furnish an in- 
telligible guide. It is limited to judgment 
creditors, and can be resorted to by them 
only after they have exhausted their remedy 
at law, by a fruitless effort to obtain satis- 
faction by a writ of fieri facias. Its espe- 
cial object is to discover and reach the prop- 
erty of the judgment debtor, not subject to- 
execution at law. No one doubts, that at 
some stage of it the prosecuting creditor ac- 
quires an exclusive right to satisfaction out 
of the property of the defendant when it is" 
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not bound by any prior lien. This right can 
be nothing less than a lien valid by the laws 
of the state; and the only question is at 
what stage of the proceedings does it at- 
tach. And upon this point the decisions of 
the coui'ts appear to me to leave no room 
for doubt It has been repeatedly decided 
that such lien is acquired at the commence- 
ment of the suit; that is to say, by the- filing 
of the bill and the service of a subpoena. 
It Is sometimes called a "preference," some- 
times a "priority," sometimes simply a 
"lien," and sometimes a "specific lien;" and 
it has uniformly been held to prevail over 
any subseqiient voluntary assignment by the 
debtor; and,, what is still more pertinent, 
and, as it seems to me, ought of itself to be 
nearly decisive of the question in this, court, 
over a subsequent assignment under the in- 
solvent acts. 2 Paige, 333; Id. 567; 20 
Johns. 554; 4 Johns. Ch. 6S7-, Hiiyden v. 
Bucklin [9 Paige, 512], recently decided by 
the chancellor, in which it is decided that 
the lien is not created by the mere filing of 
the bill alone, but that the service of a 
subpoena is also necessary. The only case 
I have met with, which seems to militate 
at all against this doctrine, is that of Lan- 
sing V. Easton, 7 Paige^ 364. In that case 
it is said that a judgment creditor may levy 
on the property of the defendant which is 
the proper subject of a levy and sale on 
execution, notwithstanding the pendency of 
a suit against him by creditor's bill brought 
by ''another judgment creditor, at any time 
"before the title of the defendant in such 
property is equally divested, by an order 
for a sequestration thereof, or for the ap- 
pointment of a receiver." But there is noth- 
ing in this case, properly understood, which 
conflicts with the other cases to which I have 
referred. The remark I have mentioned is, 
in fact, but a repetition of the language of 
one of the general rules framed and pro- 
mulgated by Chancellor Walworth several 
years before, under a comprehensive power 
given to him by statute for that purpose. 
I am not fully apprised of the policy which 
dictated this rule. But the particular and 
more appropriate design of a creditor's bill 
is to enable the creditor to appropriate such 
property of the debtor as is not liable to 
seizure by fieri facias; and as the practice 
is to require the defendant to assign to the 
receiver all his property, whether subject 
to execution or not, it was probably thought 
but just to other creditors to take care that 
no unnecessary impediment should be thrown 
in the way of their ordinary legal remedy. 
The right thus reserved of levying on the 
property of the defendant after the com- 
mencement of the suit, is, therefore, but a 
particular exception, which tends the more 
clearly to establish the general rule. 

My conclusion then is, that by the institu- 
tion, and diligent prosecution, of a suit by 
a creditor's bill, without collusion with the 
defendant, and in good faith, the complainant 



acquires a Hen on the property of the defend- 
ant which is not divested by a decree of bank- 
ruptcy entered upon a petition filed by or 
against the defendant, subsequentiy to the 
full commencement of the suit. I am not 
called upon now to trace out this docti-ine to 
all its legal consequences. The bankrupt act 
is now the law of the land, and is alike obliga- 
tory upon the state and the national courts. 
I understand it to be a settled rule of pro- 
cedure in equity that when, pendente lite, the 
defendant's interest in the subject matter of 
the litigation becomes vested by operation of 
law in another, as by an assignment in bank- 
ruptcy, the complainant is bound to make 
such other person a party to the suit Sedg- 
wick v. Cleveland, 7 Paige, 287. This rule 
and the authority given to the assignee by the 
third section of the act to prosecute and de- 
fend all pending suits in which the bankrupt 
is a party, will secure justice to the general 
creditors of bankrupts against attempts by in- 
dividual creditors to obtain imdue advantages 
by resorting to the state court of chancery, 
and leaves to this com*t the less apology for 
the exercise of questionable powers. It being 
a settled principle in this coin:t and, as far as 
I am informed, in all the national courts, that 
a decree of bankruptcy, when granted, and 
the title of the assignee acquired imder it, re- 
late back to the time of filing the petition, 
and embrace all the property the petitioner 
then had,— it follows, I imagine, that all steps 
taken by the complainant between the time 
of filing the petition and the entry of the de- 
cree, (if indeed he ought to be allowed dux'ing 
the interim to proceed at all,) are to be con- 
sidered as taken at his peril, and are not to 
be deemed binding on the assignee. If the 
complainant, after filing his bill and obtaining 
an injunction, fails to prosecute his suit with 
proper diligence and to obtain the appoint- 
ment of a receiver, the case of Osborn v. 
Heyer, 2 Paige, 342, is an authority for say- 
ing that his injunction will be dissolved, and' 
his lien superseded. See, also, 4 Paige, 574. 
If the suit shall appear to have been com- 
menced at the instance of the bankrupt— or by 
collusion with him, in contemplation of his 
bankruptcy, for the purpose of secm-ing a 
preference to the complainant, it would be a 
fraud upon the bankrupt act and could not 
be sustained. And if it should appear to have 
been resorted to by the complainant after be- 
ing informed that the defendant was about to 
apply for the benefit of the bankrupt act, or 
after notice of a prior act of bankruptcy, com- 
mitted by him, and of the intention of another 
creditor to petition to have him declared a 
bankrupt, it would deserve gi-ave considera- 
tion whether such a proceeding ought to be 
upheld. 

It is proper to add, in conclusion, that I dp 
not consider this decision as at all conflicting 
with that of the circuit dourt for the Massa- 
chusetts district, in Ex parte Foster [Case 
No. 4,960], which has so justly been regai'ded 
as of very high authority, and on which so' 
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much reliance has been placed in the cases 
now before the court. The copious learning 
by which Mr. Justice Stoi*y has illustrated 
the subject and fortified his conclusion upon 
the particular case before him, has naturally 
enough led to a misapprehension of the scope 
of the decision. If, for example, the question 
before that court had been whether a levy 
by writ of fieri facias on the property of the 
petitioner, made before the filing of his peti- 
tion, was to be held valid and effectual against 
the proceeding in banla-uptey, the case in'my 
judgment, is far from waiTanting the infer* 
once that the decision would have been ad- 
verse to the judgment creditor. The claim 
set up by the creditor in the case of Foster 
was founded on an attachment upon mesne 
process, and could give at most but an in- 
choate conditional lien. No judgment had 
been obtained, and the attaching creditor 
might never be able to prove that he was en- 
titled to a judgment. The com't considered 
it entirely clear that if the defendant sliould 
obtain his discharge pending the suit and be- 
fore judgment, he or the assignee would be 
entitled to plead such discharge in bar of the 
suit. Upon this ground it was held, and as 
it seems to me correctly held, that the plaintifC 
had not obtained such a lien as it was the 
intention of the act to protect; and that it 
was the duty of the district com-t, as a com't 
of equity, sitting in banliruptcy, so far to re- 
strain him in his race of diligence, while the 
bankrupt proceedings were in progi'ess, as to 
prevent him from obtaining a judgment which 
would overreach and defeat the just rights of 
other creditors, and the right of the bankrupt, 
if entitled to a discharge, to plead it in bat 
of the suit. This was a very different case 
from that of a suit by creditor's bill, in which 
the complainant is seeking, not for the fii'st 
time, a claim against the defendant, but rath- 
er to obtain satisfaction of a claim ah-eady 
established. It is a resort to the court for 
the discovery and application of the defend- 
ant's property in conformity with the judg-' 
ment of a court of law ah*eady pronounced, 
and of which it would have already given the 
complainant the truth if it had possessed the 
power. 

The several cases pending before the court 
differ in respect to the stages that have been 
reached in the proceedings in chancery when 
the petitions in bankruptcy were filed. But 
they all agree in having been fully com- 
menced before the petition, and therefore un- 
der this decision fall within the same cate- 
gory. The petition in each case must be dis- 
missed. 



Case 'No, 5,306. 

Es parte GENERAL ASSIGNEE. 

[1 N. Y. Leg. Obs. 131.] 

District Court, S. D. New York. 1842. 

Bankruptcy— Assets— Vault is Cemetery. 

A bankrupt was possessed of one-half of a 

vault held by him by virtue of a certificate 



from the New York Marble Cemetery Company, 
By the 2d section of the state statute, passed 
2Gtli April, 1S32 [Laws N. Y. 1832, p. 551], 
incorporating the company, it is enacted : "That 
the said cemetery shall and may at all times 
hereafter be used and appropriated for the in- 
terment of the dead, and for no other use or 
purpose whatever. The said vaults shall be 
deemed personal property, and shall not in 
ease where not more than one of them is owned 
by thp same person or persons, be liable to tax- 
ation or sale on execution, or to be inventoried 
as assets applicable to the payment of debts." 
Held, that the act of the state sanctioned the 
dedication of a corporate franchise to a pious 
use: that the bankrupt's interest in the vault 
could not be reached by creditors, and, there- 
fore, that it did not pass to the general as- 
signee. 

This was a case submitted to the court 
on the report of the assignee [in the matter 
of Abner S. Ely, a banki-upt]. 

BETTS, District Judge. The general as- 
signee files his report stating that the bank- 
rupt refuses to deliver up to the assignee 
a certificate of title to one-half a burying 
vault owned by him. The bankrupt, on 
Schedule B, describes his interest in this 
vault as follows: "The undivided one-half 
part of vault No. 72, in the New York City 
Marble Cemetery, an incorporated institu- 
tion by law, under a certificate in my pos- 
session dated the first day of January, 1835, 
to John and Abner S. Ely, under the seal 
of the said corporation, signed, &c. for the 
consideration of ?2u0, one-half of which was 
paid by me, and the other by said John 
Ely. Some of the relations of the peti- 
tioner are burled in said vault." The as- 
signee moves the com't for an order that 
the petitioner deliver up that evidence of 
his title to the property. The motion is 
opposed on the part of the bankrupt. 

The legislatm'e of the state of New York, 
by an act passed April 26. 1832 [Laws N. 
Y. 1832, p. 551], granted the incorporation 
referred to. The first section declares: 
"That the owners and proprietors of vaults 
in that cemetery shall be a body corporate 
and politic," &c. &c. The second section is: 
"That the said cemetery shall and may at 
all tirfles hereafter be used and appropriat- 
ed for the interment of the dead, and for 
no other use or purpose whatever. The said 
vaults shall be deemed personal property, 
and shall not, in case where not more than 
one of them is owned by the same person 
or persons, be liable to taxation or sale on 
execution, or to be inventoried as assets 
applicable to the payment of debts, but 
every such vault may be bequeathed by 
last will and testament; and in case of in- 
testacy, shall belong to the next of kin of 
the deceased," &c. The residue of the sec- 
tion has no bearing upon the question be- 
fore the court The third section of the 
bankrupt act [of 1841 (5 Stat 442)] vests 
in the assignee "all the property and rights 
of property of every name and nature," and 
whether real, personal or mixed, "of the 
bankrupt," and such broad assignment of 
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the estate, it is supposed, overrides all limi- 
tations or privileges created by the local 
law which may be connected with the en- 
joyment of property. That point, however, 
is not, in my opinion, necessarily raised in 
this case. If it be conceded that a fixed 
legal or equitable interest of a bankrupt in 
any species of property must pass to his 
assignee, by force of the act of congress, 
notwithstanding any immunity or qualifica- 
tion attached to the ownership or use of 
such property, by a state law, still that rule 
would be resti'icted to particulars which are 
valuable in themselves, and the right to 
Avhich may be communicated or assigned to 
others. It may well be that the banki'upt 
law operates over 'and beyond state laws 
of exemption or personal privilege, so that 
property not liable to assessment, execution 
or distress within a state, may vest in the 
assignee of a bankrupt, but that is because 
there is an interest or estate of the bank- 
rupt created or produced by the state law, 
but having its existence by common right, 
jind under the general rules of property. 
As, for instance, a state law declaring that 
any part of a man's real estate which he 
shall set apart and appropriate for a burial 
place for his own family or relatives, shall 
be held exempt from execution, or clear 
from his creditors forever thereafter, might 
not secure it to a bankrupt against his as- 
signee, or impede the application of the law 
of congress, because both laws operating 
upon a right and interest existing Inde- 
pendent of either, the state law should not 
control tlie action of the United States stat- 
ute over the subject 

It appeal's to me a clear distinction lies 
in respect to interests or rights created and 
conferred by express law; and that in such 
case the interest is nothing more than such 
law generates or declares. If there may be 
embarrassment in framing a general rule 
explicit enough to mark with clearness 
those classes of interests which are properly 
of this dependent and imperfect character, 
yet there can be little or none in determine 
ing that the one now under consideration 
Is of tliat quality. The act of the state 
sanctions the dedication of a corporate fran- 
chise to a pious and touching use, and ap- 
plies to it the denomination of "personal 
property," but in imparting existence to 
this franchise, the law withheld from it 
those attributes essential to characterize it 
^•property." It can only be enjoyed for the 
interment of the dead; it cannot be reached 
by private creditors nor for public dues. It 
Is tlien no more than a license to the peti- 
tioner to hold personally the privilege of 
sepulchre for his friends, and to' bequeath 
such privilege on his own decease, and if 
be fails making a will, to have it still con- 
-tlnue to his family, in a single vault; and 
.as the language and spirit of the statute 
giving existence to this right, denote beyond 
all doubt the purpose to be to separate this. 



acquisition from the estate or property ot 
the holder, or to regard it- as dedicated to 
a humane and pious purpose, one which 
public sentiment and policy, harmonizing 
with every feeling of private sympathy, sus- 
tain and consecrate, I shall therefore de- 
cide, that the interest of the bankrupt in 
this vault does not pass to the assignee, 
and the motion to deliver over the evidence 
of title is accordingly denied. 



(IRNERAL CADWALADER, The (HEP- 
VAUD v.). See Case No. 6,390. 



Case l\ro. 6,307. 

The GENERAL OASS. 

[Brown, Adm, 334; i 5 Am, Law T. Rep. 12; 4 
Chi. Leg. News, 89.] 

District Court, E. D. Michigan. June, 1S71. 

JoKisDioTioN— Navigable Waters — CnAKACTEii 
OF Vessel — Ltghteus — Lien foh Tow- 
age IN Home Pokt. 

1. Saginaw river, though wholly within the 
state of Michigan, is a public navigable stream, 
and within the admiralty jurisdiction, 

[Cited in The Illinois, Case No. 7,004; Mc- 
Marren v. Kean, Id. 8,901; Murray v. Fer- 
ry Boat, 2 Fed, 89.] 

2. If the business or employment of a ves- 
sel appertain to travel, or trade and commerce 
on the water, it is subject to the admiralty ju- 
risdiction, whatever may be its size, form, ca- 
pacity, or means of propulsion, 

[Cited in Raft of Cypress Logs, Case No. 11,- 
527; The Ella B., 24 Fed. 50S; The F. & P. 
M, No. 2, 33 Fed. 512; Seabrook v. Ratt 
of Railroad Cross-Ties, 40 Fed. 59S; The 
City of Pittsburg, 45 Fed. 701; The Para- 
dox, 61 Fed. 861.] 

3. Such jurisdiction extends to lighters em- 
ployed in carrying lumber out to vessels lying 
in deep water. 

[Cited in Salvor Wrecking Go. v. Sectional 
Dock Co., Case No. 12,273; Seabrook v. 
Raft of Railroad Cross-Ties, 40 Fed. 597; 
The Starbuek. 61 Fed, 503,] 

[See The Ann Arbor, Case No. 407.] 

4. The fact that these lighters are not en- 
rolled or licensed does not affect the question of 
jurisdiction, 

5. A lien " attaches for towage services ren- 
dered in the home port. 

Libel for towage, by George P. Felcher, 
owner of the tugs Challenge and Kate Felclier. 

The third article of the answer of "William 
Mitchell, claimant and owner of the scow, al- 
leged, "That the said scow is a mex*e float or 
lighter, has no means of propelling, neither 
sails, anchors nor chains; has never been en- 
rolled or licensed, and is employed solely in 
the navigation of the Saginaw river to float 
lumber thereon over the bar and shallows, in 
tow of tugs and steamers;" and the jurisdic- 
tion of the court was therefore denied, Llbel- 
lants excepted to the said third article and 
moved to expunge the same. Hearing upon 
the exception and motion. 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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H, B. Bro'wn, for libellant. 
Win. A. Moore, for respondent. 

LONGYBAR, District Judge. The question 
of jurisdiction raised by the third article of 
the answer, is; 

1. As to the "waters upon which the service 
was rendered, the Saginaw river being wholly 
within a state, and a tributaiy merely, empty- 
ing into the lakes but constituting no part of 
them, or of their connecting waters. 

2. As to the chai-aeter of the craft, the same 
being a mere float or lighter, with no means 
of propulsion of its own, etc, 

3. As to the necessity of enrollment and li- 
cense in order to bring a vessel under the ad- 
mii"alty jurisdiction of this court. 

First. Since tide water has been ignored as 
the test of admiralty jurisdiction under the 
constitution and the judiciary act of 1789 
[1 Stat. 73], the act of 1845 [5 Stat. 726], pur- 
poi*ting to extend a limited jurisdiction* in ad- 
miralty over the lakes and their connecting 
waters, no longer has any influence in deter- 
mining the extent of admiralty jurisdiction 
over the northern and northwestern lakes and 
rivers. The test of such jurisdiction as to 
the waters over which it extends, now Is, 
that they are public navigable waters. The 
Genesee Chief, 12 How. [53 U. S.] 443; The 
Eagle, 8 Wall. [75 U. S.] 25. Those waters 
are navigable in law which are navigable in 
fact, and those are public navigable waters 
which are used, or are susceptible of being 
used, in their ordinaiy condition, as highways 
for commerce, over which trade and travel 
are or may be conducted in the customary 
modes of trade and travel on water. The 
Daniel Ball, 10 Wall. [77 U. S.] 557. 

That Saginaw river, from Saginaw City to 
its mouth, upon which the towage services 
are claimed to have been rendered, fully an- 
swers the description above given, there is 
and can be no dispute. It is therefore public 
navigable water, and is clearly within the 
admiralty jurisdiction of this court 

Second. The true criterion by which to de- 
termine whether any water craft, or vessel, 
is subject to admiralty jurisdiction, is the busi- 
ness or employment for which it is intended, 
or is susceptible of being used, or in which 
it is actually engaged, rather than its size, 
form, capacity, or means of propulsion. The 
Kate Tremaine [Case No. 7,622]; 1 Conk. 
Adm. 27-30; Ben. Adm. §§ 217-221. 

A test is to be applied here similar to that 
above applied in determining the extent of 
admiralty jurisdiction over the waters upon 
which vessels are used. If the business or 
employment of vessels appertain to travel, or 
trade and commerce on public na'vigable 
water, it is sufiieient, and the jurisdiction at- 
taches. This test is based upon principle, 
while any test based upon size, form, capacity 
or means of propulsion must, from the nature 
of the case, be entirely arbitrary. The former 
is also certain and reasonably well defined, 
and hence, if generally adopted must have 



the same application everywhere, while the 
latter admits of no well defined line of dis- 
tinction, and, being arbitrary in its applica- 
tion, would be subject to the mere caprice of 
the different judges by whom it is applied. 

The lumber of the Saginaw valley, as an 
article' of commerce, passing down and out of 
the Saginaw river, on its way to the lumber 
marts of other states and countries, constitutes 
one of the greatest interests of its kind in the 
world, and in its transportation employs ves- 
sels of all sizes, forms and capacities, and all 
kinds of propelling power, from the insignifi- 
cant scow, like the one here in -question, to 
the largest sized vessels and steamers that 
float the lakes. The business and employ- 
ment of each, irrespective of the accidents 
of size, form, capacity or propelling power, 
appertains equally to trade and commerce, 
and all are therefore equally subject to the 
jurisdiction of this court 

Large sized vessels cannot pass out of Sagi- 
naw river with full loads on account of a 
bar or shoal at the mouth, where it empties 
into Saginaw Bay. Such vessels, consequent- 
ly, after taking on pai't of a cargo in the 
river, pass out over the bar, and then com- 
plete their loading from scows or lighters, 
upon which it is brought to them. These 
lighters seldom belong to the vessels, biit 
generally to either the lumber dealei-s upon the 
river, or— which is more often the case, and 
is xmderstood to be the case here — to persons 
who own neither vessel nor lumber, but who 
make this species of transportation their prin- 
cipal or sole business. They have no propel- 
ling power of their own, but depend entii-ely 
upon being towed to and fro by tugs and 
steamers. The business and employment, 
therefore, of these scows consisting, as it 
does, in the transportation of lumber, an ar- 
ticle of commerce, a part of the way on its 
road to market, by water, clearly appertains 
to ti'ade and commerce, and thus far, at 
least, they are clearly within the jurisdiction. 
But it is said that because they have no pro- 
pelling power of their own, they are not 
themselves engaged in navigation, and are 
therefore not within the jurisdiction. I do 
not think this proposition a sound one, for 
various reasons. 

The application of steam to navigation has 
upset many of the old theories upon which 
admiralty jurisdiction was based, and mate- 
rially modified others. Before this event, 
commerce upon the water depended almost 
exclusively upon the utilization of the wind, 
by means of masts and sails. When steam 
power made its advent upon the water, it 
was as a stranger thrust in upon the mari- 
time family, and the admiralty courts looked 
at it askant, and hardly knew where to place 
it, or w^hether to recognize it at all. But so 
rapidly did it gain in favor, and so soon did 
it obtain a commanding position in the com- 
merce of the world, that it was speedily 
taken in and domesticated in the admiralty 
fold, without further question, let or bin-- 
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drance, on account of its not being gi-aced 
with the traditional masts and sails, or of its 
being the mere invention of man, to talce 
the place of the free winds of heaven. 

The use of steam upon the water soon 
wrought other innovations upon ancient 
usage, among which was the use of vessels 
commonly called barges, with no propelling 
power of their own— neither the traditional 
masts and sails, nor steam— having capacity 
merely, and none of the means of navigation 
except the ordinary steering apparatus, de- 
pending for locomotion upon steam power, 
it is true, but applied by means entirely out- 
side themselves. Commerce upon the lakes 
and rivers of this country is now largely 
carried on in this class of vessels; and it is 
perhaps safe to assume that nearly one-half 
the vast carrying trade in iron, copper, grain 
and lumber, upon the great lakes and their 
tributaries, is now carried on in them; and 
they are rapidly increasing in numbers and 
capacity. 

Tiiis character of craft was also a stran- 
ger in the maritime family, and at first was 
also looked upon with distrust by the admi- 
ralty courts. But so prominent a place do 
these vessels now occupy, that like Jheir pro- 
genitor, the steamboat, of which they are in 
fact, a mere excrescence, they too must be, 
as they already in fact have been, taken in 
and domesticated in the admiralty fold. 
And this jurisdiction is maintainable on 
principle, as well as from necessity. There 
is certainly no reason why it is not naviga- 
tion, all the same whether a vessel is pro? 
pelled by a steam engine placed within her 
hull, or by the same engine by means of a 
tow line. It is, in fact, one of the revolu- 
tions wrought by the use of steam, that it 
has abolished all distinctions as to propel- 
ling power in determining admiralty juris- 
diction. 

But these barges and the scows upon Sag- 
inaw river, of which the one here in question 
is a sample, are equally engaged in a busi- 
ness or employment appertaining to com- 
merce, and each is equally dependent upon 
the same means of iocomotion. The service 
rendered by each does not differ one iota in 
kind, but only in degree or extent. The serv- 
ice being maritime, as we have seen, no 
criterion of jurisdiction founded upon the 
mere .accident of the degree or extent of it, 
can be recognized. No such line can be 
drawn without legislation, however desira- 
ble it may be to rid the court of cases involv- 
ing small amounts, and concerning petty 
crafts. Hence, if jurisdiction is denied as to 
the scows, it must be as to the barges, and 
being recognized as to the latter, as we have 
seen it is, it must be as to the former. 

Another consideration upon which some 
emphasis may be laid, arises out of the fact 
that water crafts of the description here un- 
der consideration, are recognized, by neces- 
sary implication, as vessels, by, and as such 
subject to, the navigation laws of congress. 



By the act of July 20, 18i6 (9 Stat 38), 
"canal boats without masts or steam power," 
are expressly exempted from payment of 
the hospital tax required of registered, or 
enrolled and licensed vessels, and also from 
liability to attachment for seamen's wages. 
If such boats, "without masts or steam 
power," were not included in the general 
provisions of law requiring the tax, or of the 
maritime law making them subject to at- 
tachment, what was the necessity of the ex- 
emption? 

By section 1 of the act of March 2, 1S31 
(4 Stat 4S7), "any raft, fia.t, boat or vessel 
of the United States, entering otherwise 
than by sea, at any port of the United 
States on the rivers and lakes on the north- 
ern, northeastern, and northwestern fron- 
tiers," are expressly exempted from levy of 
custom house fees from and after a certain 
then future date. If such craft were not 
subject to such levy under the general laws 
in relation to vessels,' then certainly there 
was no necessity for the exemption, or, at 
all events, there would have been no sense 
in postponing such exemption to a future 
day. 

So, too, by a provision at the end of the 
liability limitation act of March 3, 1851 (9 
Stat 636), it is enacted that "this act shall 
not apply to the owner or owners of any 
canal-boat, barge, or lighter, or to any ves- 
sel of any description whatsoever used in 
rivers or inland navigation." Now, the 
general terms used throughout the act are, 
"ship or vessel." Here is a clear implica- 
tion, therefore, that congress understood 
"ship or vessel" to include the craft named 
in the proviso. 

See, also, section 47 of the act of Febru- 
ary 28, 1871, "to provide for the better se- 
curity of life on board of vessels," &a (16 
Stat 454), in the provisions of which water 
craft of the kind here under consideration 
are expressly included. See, also. Gibbons 
V. Ogden, 9 Wheat [22 U. S.] 1; The Kate 
Tremaine, above cited; Ben. Adm. §§ 219, 
220. 

I am aware that there has been some wa- 
vering on the part of some of the courts up- 
on this question of jurisdiction in such 
cases; and the court was cited to several 
decisions, especially in the cases of Jones v. 
Coal Barges [Case No. 7,458], and Thack^ 
arey v. The Farmer of Salem [Id. 13,852], 
seeming to bear against the conclusions 
above arrived at In the Case of the Coal 
Barges, it is to be observed that the things 
which were called "barges" were mere tem- 
porary boxes, in which coal was to be 
transported to its destination, and were 
then to be broken up and sold for lumber: 
They were, to all intents and purposes, like 
the bales or boxes in which goods, wares, 
and merchandise are ordinarily ti-ansported, 
the only difference being in the mode in 
which the boxes were carried, being towed 
through the -water by the vessel, instead of 
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being placed upon it— a very different case 
from the present And in the case of 
Thaclcarey v. The Farmer of Salem [supra] 
It appears that the learned judge had an- 
nounced his decision before he wrote his 
opinion, and from his acknowledged inabil- 
ity to draw a line upon which to base his 
decision, and from the dissatisfaction ex- 
pressed by him as to his conclusions, one 
-can hardly read the opinion without coming 
to the conclusion that if the opinion had 
been written first, the decision would have 
been the reverse of what it was. See 1 
Conk. Adm. 28, 29. 

Numerous cases might be cited in which 
the jurisdiction has been maintained in 
cases in many respects similar to this one. 
See especially The D. C. Salisbuiy [Case 
No. 3,694]; The Flora [Id. 4,878]; The Can- 
ton [Id. 2,388]. I think the weight of ar- 
gument is entirely with this latter class of 
cases. 

Third. Admiralty jurisdiction exists and 
is exercised in the United States, under and 
by virtue of the constitution and the judi- 
ciary act of 1789, and independently of the 
navigation laws of congress. It liierefore 
has no regard to registry, or enrollment 
and license. The notion that upon the 
lakes and rivers the jurisdiction depended 
upon registry or enrollment and license, 
was derived entirely from the provisions of 
the act of 1845, by which the jurisdiction 
was expressly limited to vessels of that 
character, and the clause of section 9 of 
the act of 1789 relating to "seizures under 
the laws of impost, navigation and trade of 
the United States," both of which— the said 
act of 1845 and the said seizure clause— are 
now obsolete. The Genesee Chief, 12 How. 
[53 U. S.] 443; Jones v. The Coal Barges 
[supra]; The Flora [supra]; The Eagle, 8 
Wail. [75 U. S.] 15. It is, therefore, a mat- 
ter of indifference whether the scow in this 
ease was enrolled and licensed or not, so 
far as the question of the jurisdiction here 
invoked is concerned. 

Another question was raised and <Jis- 
cussed at the hearing, which, although not 
involved in the exceptions and motion, yet 
for the purpose of disposing of all prelimi- 
nary questions, will now be considered. 
The learned advocate for the respondent 
contends that the towage services having 
been rendered in^the home port, no lien at- 
taches, and that, therefore, this court has 
no jurisdiction in rem. 

I do not consider the position a sound one. 
So complete seems to have been the acqui- 
escence of the bar in the doctrine that a 
lien for towage does attach under siifeh cir- 
cumstances, that the question does not ap- 
pear to have been raised, or, if raised, that 
the decision of it does not seem to have 
been considered of sufficient importance to 
be reported. It has been assumed, howev- 
er, Ity high authority, that such lien does 
a.ttach. See 1 Conk. Adm. 28, note; The 



Sarah .Tane [Case No. 12,349]; The Kate 
Tremaine [Id. 7,622]. 

The inclination of the courts is not to cir- 
cumscribe the class of maritime contracts 
on account of which a lien shall be held to 
attach, but rather to enlarge it. It is now 
well settled that a lien attaches for con- 
tracts, in the home port, of affreightment, 
for pilotage, for seamen's wages, and for 
wharfage, and why not for towage? It has 
the same elements as the others, and the 
same tests are applicable to it — ^it is to be 
performed on maritime waters, and in rela- 
tion to a business appertaining to trade 
and commerce. The Canton [supra]; De 
Lovio V. Boit [Case No. 3,776]; The Belfast, 
7 Wall. [74 U. S.] 624, 637; New England 
Ins. Co. V. Dunham, 11 Wall. [78 U. S.] 1. 

But, it is said, no lien attaches by the 
maritime law to contracts for supplies and 
repairs furnished in the home port, and it 
is asked why should it attach to the con- 
tract for towage made in the home port? 
The question is a pertinent one; but it may 
be asked as well in regard to the contracts 
of affreightment, for pilotage, and for sea- 
men's wages. The answer to the question 
must be that there is no reason for the dis- 
crimination. But I think that answer fur- 
nishes an argument rather in favor of abol- 
ishing that unjust discrimination against 
contracts for supplies and repairs, than for 
extending it to other subjects; and I ex- 
pect, at no distant day, to see it wiped out 
by act of congress or otherwise. 
» It is also said the amount involved is 
small, and the vessel is a petty craft, and 
if this jurisdiction is entertained, it will 
bring upon the court a flood of petty cases. 
I do not apprehend any serious embarrass- 
ment from this som-ce. Nevertheless, the full 
and complete answer to the suggestion is, as 
has been already intimated, that no line can 
be drawn defining just where jurisdiction 
shall begin, and just where it shall end, in 
respect to the matters named, without legis- 
lation. 

The exception to the third article of the an- 
swer is sustained, and the motion to expunge 
the same is granted. Motion granted. 
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[Blatehf. Pr. Gas. 278.] i 

District Court, S. D. New York. Dec. 18, 
1S62.2 

Pkize — Blockade — Purchase of Pkopeuty in 
^NEMT Country by Loyal Citizen. 

1. Vessel and cargo condemned as enemy 
property and for a violation of the bloekade. 

2. The master and owner of the vessel, a res- 
ident of Charleston, S. C, purchased her ther« 
during the war, and loaded her with the prod- 
uce of the country, and brought her through 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Reversed in Case No. 5,309.] 
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the blockade of that port, she having pai)ers 
issued to her by the enemy: ffeld. that she and 
her cargo mnst be condemned, and that a claim 
by the master that he had always been a loyal 
citizen of the United States, and had pur- 
chased the vessel and cargo as an investment, 
in order to withdraw himself and his family 
and property from the enemy country, could 
not be considered in this court. 

3. A loyal citiKen of the United States is dis- 
aualiSed from apiiearing in a prize court to 
question the legality of the seizure of his prop- 
erty acquired during war in an enemy country 
by trade with the enemy. 

In admiralty. 

BETTS, Disti-ict Judge. This vessel, lad- 
en with Oi bales of cotton and 10 barrels of 
rosin, came out of the port of Charleston 
under the rebel flag, and was captui*ed about 
50 miles from Charleston bar, May 6, 1862, 
by the United States steamer Ottawa, and 
sent to this port for adjudication. The pa- 
pers and proofs and pleadings, consisting of 
a libel, filed June 4, and a claim and repre- 
sentation by the master and owner, filed 
Jtme 24, 1862, were submitted to this court 
for decision, November 26, 1862, with an ar- 
gument or importunate remonsti-ance on the 
part of the owner of the vessel and cargo, 
by bis coimsel. The vessel was registered 
to Herman Koppel, a citizen of the Confed- 
erate States, April 18, 1862, having been con- 
veyed to him in Charleston by a bill of sale, 
by the former owner, a citizen and resident 
of that place, on the 7th day of April, 1862. 
These papers, and the crew list for the pres- 
ent voyage, and the appointment of the said 
Koppel as master of the vessel, were authen- 
ticated by documents received by the piu;- 
chaser from the rebel government at Charles- 
ton, and delivered up on the capture of the 
vessel. No fact impeaching, the foregoing 
character of the tx'ansaction, that the vessel 
was pm-chased dm-ing the war and the 
blockade, from an enemy owner, in the en- 
emy country, and was laden with the prod- 
uce of the enemy, is in evidence in the ease. 
But the claimant of the vessel and cargo, 
he being also master of the vessel^ suggests 
and claims, through his counsel, as matter 
of protection against the arrest, that his 
fealty to the Confederate States was simu- 
lated and illusive; that he never was a 
subject of that government, nor willingly as- 
sociated with it; that he is a native of Prus- 
sia, and loyal, in sentiments, to the United 
States government; and that the vessel and 
cargo were purchased by him, with the pro- 
ceeds of his own industry, with intent solely 
to rescue such proceeds from the rebel gov- 
ernment, and withdrajv himself and his fam- 
ily and property from that confederacy. 

This com-t can deal with the matter solely 
upon the principles of prize law, applicable 
to a state of facts of this similitude. If any 
relief exists anywhere in behalf of the claim- 
ant, it must be obtained from the United 
States government, the party injured by his 
misconduct, and the claim, on the foundation 



assumed for him, cannot be considered in 
this ti-ibunal. 1st His own written acts, 
supported by his oath, prove the vessel and 
cai'go to be property of the enemy state. 2d. 
He withdrew it covertly from a blockaded 
port in time of open war. 3d, He was, at 
the time of procuring the property, and had 
been for several preceding years, a resident 
in the enemy coimtry, in solidarity with its 
industry and interest. 4th. He assumed al- 
legiance to that government by covering his 
property with the protection of the Confed- 
erate flag, and of ship's documents from the 
enemy government— acts which disqualify 
him from appearing in this com't to contest 
the legality of the captm-e. 5th. Even if he 
could justly maintain the assertion that he 
was, in sentiment, a loyal subject of the 
United States, he would stand , disqualified 
from appearing in a prize court to question 
the legality of the seizure of his property ac- 
quired dm'ing the war, in an enemy country 
by trade with the enemy. 12 Stat. 310. 
The law upon most of the foregoing points 
has been so repeatedly cited and relied upon 
in this court, in siuts recently heard and de- 
cided, that the grounds on which it is sup- 
ported need not now be further recapitulat- 
ed. Decree of condemnation and forfeitm-e. 

This decree was reversed, on appeal, by the 
circuit court. [Case No. 5,309.] 



Case Wo. 5,309. 

The GENERAL C. C. PINCKNBY. 

[Blatchf. Pr. Cas. 6GS.] i 

Circuit Court, S. D. New York. Dec. 3, 1863.2 

Prize —Blockade — TVithdkawal fkom Enemy 
CouxTKT BY Loyal Citizen with 
His Propehty. 
1. Decree of the district court [Case No. 5,- 
308], condemning the' vessel and cargo as ene- 
my property, reversed. 

_ 2, The claimant left the enemy port with the 
mtent to withdraw from the enemy's countiT 
with his effects, and had for that purpose con- 
verted his property into the vessel and cargo, 
and intended to give himself up to the blockad- 
ing squadron. 

3. The withdrawal of the property under the 
ciroumstnnof-c flid not subject it to capture as 
enemy property. 

[Appeal froui the district court of the: 
United States for the Southern disti-ict of 
New York.] 

In admiralty. 

NELSON, Chrcuit Justice. The schooner 
in this ease was captm*ed at the entrance of 
the harbor of Charleston, South Carolina, on 
tJie morjiing of the 6th of May, 1862, while 
on her way to Nassau, N. P. She was of 
some thirty-eight tons burden, and had on 
board ninety-four bales of cotton and some 
ten barrels of rosin, the effects of the claim- 
ant, who was a tailor in Chai-leston, and had 

1 [Reported by Samuel H. Blatchford, Esq.] 

2 [Reversing Case No. 5,308.] 
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Invested his property in tlie vessel and cargo, 
"With the intent of escaping from the Confed- 
erate States and going to New York. He 
had previously sent his wife to Nassau, his 
family consisting of himself and wife. He 
left Chai-leston with a full knowledge of the 
l)loeliade of the port, and with the intent of 
giving himself up to the blockading squad- 
ron, as the only mode of escape from the city. 
This intent was made known to several per- 
sons, some of whom were on hoard of the 
vessel. 

The further proofs in the case in this court 
place the fact beyond aU reasonable doubt 
that the claimant left Charleston with the in- 
tent to withdraw from the enemy's country 
with his effects, and that he had, for this 
purpose, converted his property into the ves- 
sel and the articles constituting the cargo on 
board. He was obliged to make Nassau his 
port of destination, or he would not have 
been permitted to leave the enemy's port 

I think that the case is brought fairly with- 
in the rule which has been applied in several 
cases, that the withdrawal of the property, 
under the circumstances stated, does not sub- 
ject it to capture as enemy property. De- 
cree below reversed. 



Case No. 5,310. 

The GENERAI^ CHAMBERLAIN. 

[1 Hask. 432.] i 

District Court, D. Maine. Aug., 1872. 

Seamen's Wages— Loss op Vessel— Port op Dis- 
charge— Sbippisr Articles fou Speci- 
PiBD Term- Whes Wages Due. 

1. A ship reached her port of destination on 
arriving at Falmouth with cargo, being there 
destined for orders, and earned freight so as 
to entitle the crew to wages. 

2. If the ship after sailing thence in obedi- 
ence to orders is lost before arriving at her 
port of discharge, the crew are entitled to 
wages up to the ship's arrival and during one 
half her stay at Falmouth. 

3. A crew shipped for a specified term on a 
general freighting voyage are entitled to their 
wages upon the completion in safety of each 
voyage during the term of their employment, 
in the absence of agreements to the contrary. 

4. No private contract between the ship-own- 
er and snipper in regard to freight can affect 
the seamen's right to wages. 

5. A stipulation in articles, that seamen shall 
not demand wages until the arrival of the ves- 
sel at her final port of destination, does not bar 
"the seamen of their wages in ease the vessel 
is lost before arriving at that port. 

In admiralty. Libel in personam against 
the ship-owners by the crew for wages earn- 
•ed before the ship's loss. 

Washington Gilbert, for libellants. 
Charles Larrabee, for respondents. 

FOX, District Judge. The shipping ar- 
ticles signed by the libellants at New "lork, 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



describe the voyage as from New York to 
Callao and Etan and from thence on a gen- 
eral freighting voyage to such ports or places 
as the master may direct for a term of 
twenty-four calendar months, ending in the 
United States. The ship with the libellants 
as her crew went to Callao and Etan, there 
discharged her outward cargo and made 
freight, then returned to Callao, and thence 
sailed to Guanape where she took on board 
a cargo of guano under a charter party 
which required her to proceed "to Falmouth, 
Eng. for orders to any safe port in Great 
Britain or the continent between Hambm-g 
and Nantes inclusive." She arrived at Fal- 
mouth Nov. 27, 1871, remained there till the 
5th of December, and having been ordered to 
Hamburg, arrived off the mouth of the Elbe 
Dec. 11; not being able to go up the river 
on account of ice, she turned back for New 
Dieppe, and on the night of Dea 17th Avas 
wrecked on the Hague Sands. The pilot 
and four of her crew perished and every- 
thing on board was lost including books and 
ship's papers. The crew have instituted 
this libel against the owners, claiming to 
be paid full wages to the time of the ship's 
an"ival at Falmouth and for half the time 
she was detained at that port. The respond- 
ents offer to pay their wages up to the time 
their ship's sailing from Guanape, but deny 
their liability beyond that date, as they 
claim that no freight was carried on the 
voyage from Guanape, the ship, as they say, 
having been lost before completing that 
voyage and delivering her cargo; and that 
under the circumstances of this case, Fal- 
mouth cannot be deemed a port of destina- 
tion an arrival at which would entitle the 
crew to their wages. 

The maxim that freight is the mother of 
wages may be true to this extent, that in 
all cases where freight is earned and receiv- 
ed by the ship-owner, the crew are entitled 
to their wages for the voyage; but at the 
present day, the converse of the maxim, that 
if no freight is earned the crew are not en- 
titled to their wages, does not invariably 
hold good, as in many instances seamen are 
entitled to their wages when the ship-owner 
has no valid claim for freight. If the voy- 
age or freight be lost by the negligence, 
fraud or misconduct of the owner or master, 
or voluntarily abandoned by them, if the 
owner has contracted for freight upon terms 
.or contingencies differing from the general 
rules of the maritime law, or if he has 
chartered his ship to receive a freight at a 
foreign port and none is to be carried on the 
outward voyage, in all these cases the marin- 
er is entitled to wages, notwithstanding no 
fi'eight has accrued. Cm't. Merch. Seam. 
272. 

In Pitnam v. Hooper [Case No. 11,186], 
Judge Story says, "It would be more correct 
to say that the general rule, though not the 
universal rule, is that the seamen arrj en- 
titled to wages for the full period of their 
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employment in the ship's service for any 
particular voyage in which freight is or 
might he earned by the owner, « * * and 
that no private contract bdcween the owner 
and shipper can affect the right to wages." 
The com*ts were formerly in the habit of 
dividing the round voyage into an outward 
and homeward voyage, and if the ship was 
lost on the homewai*d voyage of allowing the 
seamen their wages for the time employed 
in the outward voyage, and for half the time 
of the ship's stay at the foreign port; but 
the question soon arose as to the right of the 
ci'ew to their wages where the vessel made 
^n intermediate voyage in ballast without 
carrying any freight, and in such a case the 
rule, that the carrying of freight was neces- 
-sary to entitle the seamen to their wages, 
was so far departed from as to allow the 
crew their wages for such intermediate voy- 
sige, and to determine that the return voyage 
commenced at the port of departure where 
her retm*n cargo was received. In the case 
■of The Two Catherines [Id. 14,288], Judge 
Story sustained this construction of the law, 
.and when a ship sailed from Newport to 
Gibraltar with a cargo^ and went from 
-Gibraltar to Ivica in ballast, and there re- 
ceived on board a return cargo of salt for 
Providence, and was lost in Narragansett 
Bay, he allowed the crew their wages up to 
Jialf the time the ship was detained at Ivica. 
If the ship-owner, instead of letting his 
«hip to hire, sees fit to isike on board and 
transport cargo belonging to himself, and the 
iidventure should prove unprofitable, and the 
owner should not realize its original invoice 
<;ost, he would still be liable to the crew for 
theii' wages on the voyage, and his liability 
would in no way be diminished by the un- 
profitableness of the enterprise. 

So if a ship sails on a "seeking voyage," 
as it is sometimes termed, visiting different 
sports in search of business and finding none, 
at length returns to her original port of de- 
parture not having earned a dollar for her 
(iwuers, having gone in ballast to the dififer- 
•ent ports, the owners are notwithstanding 
tlieir ill success still liable to the crew for 
their wages during the whole time they have 
remained on board, and for the reason that 
they have performed their part of the con- 
tract and safely navigated tlie ship for the 
-contemplated voyage, and it is wholly imma- 
terial as respects the validity of their claim 
for wages whether the voyage in its result 
Tias or not proved profitable to their em- 
ployers, the Ship-owners. 

In the present instance, when this ship 
mailed from Guanape, her port of destination 
was Falmouth, and no one on board was cer- 
tainly aware whether she would discharge 
Tier cargo at that port, or would sail from 
thence to some other port to be determined 
by the charterers after the ship's arrival at 
Falmouth without consultation with the mas- 
ter or ship-owner, and in respect to which 
they had no control or authority. Under this 



charter party it is auite certain that the voy- 
age might possibly terminate at Falmouth 
by the charterers there receiving their car- 
go, as they had a right to require its de- 
liveiy to them at that port if they saw fit 
to receive it, and although it is quite un- 
usual to land a large cargo of guano at* 
Falmouth, yet it was not impossible, and 
circumstances might have arisen in tiie pros- 
ecution of the voyage which would have ren- 
dered it advisable for the owners of the 
cargo to have actually received it at that 
port, and if it had been thus delivered to 
them, the seamen would of course have been 
entitled to their wages. 

Many cases are to be found in the reports 
which hold if the vessel is lost on her retiu'n 
voyage, the seamen are not entitled to their 
wages for that voyage; and recognizing this 
as the law of the case, the question arises 
what was the voyage on which the ship and 
cargo were lost? Was she lost on a voyage 
from Guanape, or on one from Falmouth? 
I am inclined to hold that when the sliip 
sailed from Guanape she was on a voyage to 
Falmouth, and on her arrival at that port 
she had completed that voyage, and after- 
wards in pm-suance of the orders given to 
her at that port, and which she was not to 
receive before her arrival at that port, she 
sailed from thence on a new voyage to 
Hamburg, and was lost in prosecuting her 
voyage from Falmouth to Hamburg, and not 
on a voyage from Guanape to Falmouth. 

Throughout the voyage from Guanape, 
what other destination "had the ship than 
Falmouth? None certainly known to any 
one on board. It was uncertain whether she 
should proceed beyond Falmouth, and if it 
,is urged that in all reasonable probability she 
would be ordered thence to another port, 
her charterers alone could say what port it 
should be, whether in Great Britain or on 
tlie continent between Hamburg and -Nantes; 
and can it Avith strict, accuracy be said that 
she was destined to either one of such ports 
before the election had been made and the 
orders to that effect given by the charterers? 
Is it not much more accurate and in ac- 
cordance with the spirit of the modern de- 
cisions to consider the voyage from Fal- 
mouth as a new voyage, fii-st determined on 
and having its inception from Falmouth after 
notice of her arrival at that port, rather than 
a continuation of the original voyage from 
Guanape? The voyage on which a ship sails 
and for which her seamen are to be em- 
ployed should be fixed and definite at the 
time of the ship's sailing. The place of des- 
tination shoidd be known at that time, and 
when it is reached, that voyage is complete 
and ended, and its results should not be lia- 
ble to be in any way affected by any mis- 
fortunes or contingencies of any ulterior voy- 
age to another port afterwards. 

If in this case the ship had sailed from 
Guanape with her crew entitled to be dis- 
charged at Falmouth and not bound to go 
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beyond that port, -woTild tliey have been de- 
prived of their wages if the ship bad sub- 
sequently been lost in the North Seas before 
landing her cargo and earning her freight 
thereby? If they had been paid off in 
Falmouth and left the ship, it is quite clear 
that they could not have been liable to pay 
back to the owners the wages they had re- 
ceived; and I apprehend tlie same result 
would have followed, if instead of having 
received their wages at Falmouth they had 
allowed tliem to remain in the master's 
hands, and had agreed to remain and navi- 
gate the ship from that port* to Hamburg; 
and yet in both instances the ship wovdd 
have sailed from Guanape bound to Fal- 
mouth for orders, and was not entitled to 
her freight until she had completed her con- 
ti'aet by carrying the cargo on to the new 
port of destination as directed at Falmouth. 
Tills crew shipped for a general freighting 
voyage of twenty-four months, no places or 
ports being designated for the prosecution of 
their duties, and it seems to me that the 
court is justified in allowing them their 
wages on every voyage completed by them 
in safety, whether in ballast or with a 
cargo on board, and tliat it should make 
no difference if there happens to be a cargo 
which they are required to transport to an- 
other port in compliance with the orders re- 
ceived after their arrival at the port first 
contemplated. If the ship had been in bal- 
last and gone from Guanape to Falmouth 
and then received orders to proceed on to 
Hamburg and been lost on the voyage to 
Hamburg, it is certain that they would 
have been allowed their wages by Mr. Jus- 
tice Story, as the case would have been ex- 
actly similar to that of The Two Catherines 
[supra], and I can see no reason why the 
fact of her having a cargo on board should 
vary the result. 

If the objection is urged to this view 
that no freight was carried from Guanape, 
the vessel and cargo having been lost, the 
answer is that Falmouth is to be deemed 
the port of original destination, and the 
ship-owners could have contracted for the 
payment of a stipulated freight on the safe 
arrival at that port, and for additional com- 
pensation if any was proper according to 
the risks attending the new voyage to the 
destination in Great Britain or the conti- 
nent; and the fact that the charter-party 
does not provide for such payment on the 
arrival at Falmouth, but makes the freight 
dependent on the successful termination of 
the further voyage, does not exonerate the 
owners from their liability to the crew for 
wages, as in accordance with the language 
of Judge Story, "freight might be earned on 
such a voyage, and no private contract be- 
tween the owner and shipper with regard 
to freight can affect the right to wages." 

The stipulation found in the shipping arti- 
cles, that no seaman shall demand or be en- 
titled to his wages or any part thereof until 



the an-ival of the vessel at her final port of 
discharge and her cargo delivered, was more 
than seventy years ago, in the case of John- 
son V. Sims [Case No. 7,413], decided not 
to have the effect of depriving the seaman 
of his wages in case of non-arrival at her 
final port of discharge, but as only regulat- 
ing the time and place of payment, and in 
case of loss, the seaman on his return could 
recover the wages to which he was entitled; 
and this decision has ever since been acted 
upon and recognized by the courts. The 
fact that the owners obtained insurance up- 
on the freight can not in any way affect 
the rights of the crew to their wages; it 
was a contract to which they were not par- 
ties, and it can not enure to their benefit. 

I have made a careful examination of all 
the decisions at my command which in any 
manner bear upon this question, and whilst 
I admit that I have met with none directly 
in point, it is very manifest that the spirit 
of the modern decisions is favorable to the 
claims of seamen for their wages; that the 
harsh restrictions and limitations which for 
a long time prevailed have been broken 
down by the courts of admiralty, and at 
last by acts of parliament and of congress 
approved June 7, 1872 [17 Stat. 209, § 33], 
allowing the seaman his wages up to the 
time of the loss of his ship, in case of proper 
exertions on his part at the time of loss; 
and I think I am fully justified in recog- 
nizing the manifest equity of their demand. 
I decree them wages up to the ship's ar- 
rival at Falmouth, and for half their stay 
there. 



Case No. 5,311. 

The GENERAL FRANZ SIGEL 

[6 Ben. 550.] i 

District Court, S. D. New York. June, 1874.^ 

Collision is E\st River— Steamboats Crossing 
— Change op Coukse— Neakmess to Pieus. 

1. A ferry-boat was crossing the East river 
from New York to Brooklyn. The tide being 
strong ebb, she went abovo her slip, to drop 
down with the tide. Her pilot saw a steam- 
boat, heavily loaded, coming slowly up tho 
river on his starboard hand, close in to the 
Brooklyn piers. He blew two whistles, indi- 
cating that he intended to go ahead of the oth- 
er boat, although her position was such that he 
could not do so unless she changed her course. 
The whistles were not heard, and the steam- 
boat kept on. Thereupon the ferry-boat stop- 
ped her engine, but did not reverse it, till the 
steamboat had proceeded so far as to strike a 
cross tide, which set her out from the piers. 
The pilot of the ferry-boat then reversed the 
engine, but too late, and the vessels came to- 
gether. The pilot of the steamboat made no 
change in her helm, and stopped and reversed 
her engine as soon as he saw there was danger 
of collision: Held, that the ferry-boat having 
the steamboat on lier starboard side, was bound 
to keep out of her way, and the steamboat was 
bound to keep her course. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 5,002.] 
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2. The' swinging out of the steamhoat, when 
she mot the cross tide, was not a change of 
her course. 

3. As the pilot of each vessel saw the other 
in time to execute all naanoouTi'es incumbent 
to avoid a collision, the question of lookout had 
nothing to do with the collision. 

[Cited in The George Murray, 22 Fed. 122; 
The Coe P. Young, 1 0. O. A. 219, 49 Fed. 
16S.] 

4. The closeness of the steamboat to the 
piers did not contribute to the collision. 

5. The pilot of the ferry-boat should have 
taken the measures to avoid the steamboat, 
which were necessary, under the circumstances, 
and that the ferry-boat was solely in fault. 

In admiralty. 

C. Donohue, for libellants. 
E. H. Owen, for claimants. 

BLATGHFORD, Disti'ict .Tudge. This is 
a libel to recover the damages sustained by 
the libellants in consequence of in jm-ies sus- 
tained by the steam ferry-boat George Wash- 
ington, tiirough a collision which took: place 
between her and the steamboat Gen. Franz 
Sigel, in the East river, on the 10th of July, 
1S71, in the day time. The ferry-boat was a 
side-wheel steamboat running on a ferry be- 
tween Oliver street slip. New York, and the 
foot of Bridge sti-eet, Brooklyn, and was, at 
the time, on a trip from New York to Brook- 
lyn. The Sigel was a propeller, and was 
deeply laden with a cargo of "hogsheads of 
sugar, which she was taking from Prentice's 
stores, in Brooklyn, below Bridge street, to 
the foot of Gold street, Brooklyn, above 
Bridge street. The tide was strong ebb, and 
the wind was blowing fresh down th& river 
and witli the tide. 

The libel alleges, that, as the ferry-boat 
was proceeding on her ti*ip, the Sigel was ob- 
served going up the East river, in violation 
of law, dose on to the docks on the Brooklyn 
shore; that, when the ferry-boat had headed 
for Brooklyn, to head for her slip, the Sigel 
still keeping unlawfully close to the docks, 
the ferry-boat was stopped; that the Sigel 
continued on until near the line of the head- 
ing of the ferry-boat, when she suddenly 
sheered out on to the ferry-boat, without any 
notice; that, although the ferry-boat was 
backed, and all in the power of those on 
board was done to .avoid the collision, the 
Sigel hit the ferry-boat, damaging her badly; 
that the collision happened wholly by the 
fault of those on the Sigel, in violating the 
law by not keeping a lookout, in not in time 
taking proper steps to avoid a collision, and 
in sheering out" on to the ferry-boat; and 
that the collision happened without the fault 
of those on the ferry-boat, and could not have 
been prevented by them. ^ 

The answer denies tliese allegations of the 
libel, and avers, that, when the Sigel was a 
little below the ferry slip at the foot of 
Bridge street, Brooklyn, and more than three 
hundred feet from the docks on the Brooklyn 
IOfkd.cas. — 12 



shore, ttie ferry-boat, which, owing to the 
wind and tide, and in order to make the slip 
at the foot of Bridge street, had proceeded 
up the river a considerable distance above 
the slip, and was floating down with her 
broadside to the wind and current, was car- 
ried by the force of the wind and tide below 
the said slip, and drifted upon the Sigel; 
that the pilot on the Sigel, as soon as he saw 
there was any danger of a collision, stopped 
the Sigel, and reversed her engine, and did 
all in his power to avoid it; that, the Sigel 
being heavily laden, and deep in the water, 
while the ferry-boat was light, and high out 
of the water, and had her broadside to the 
wind and cm*rent, no effort on the part of the 
pilot of the Sigel availed to prevent the 
ferry-boat from coming upon the Sigel; that 
the collision happened without the fault of 
those in command of the Sigel, and could 
not have been avoided by any skill or care 
on their part; that it happened wholly 
through the fault, want of skill and mis- 
management of those in charge of the ferry- 
boat, in their permitting her to drift with 
the wind and tide in the manner they did, 
and in not taking any steps whatever to 
avoid the collision; and that the collision 
could have been avoided by the ferry-boat, 
had she either gone ahead in proper time a^d 
entered the slip, or had she backed when 
it was found she was drifting below the slip. 

The libel sets up three faults on the part 
of the Sigel as causing the collision— violating 
the law by not keeping a lookout— not in 
time taking proper steps to avoid a collision 
—sheering out on to the ferry-boat. 

As to a lookout, the question of a lookout 
on eitber vessel had, according to the evi- 
dence, nothing to do with the collision. The 
pilot of each vessel saw the other vessel. In 
abundant season to execute all manoeuvres 
incumbent to avoid a collision. 

As to the taking of steps by the Sigel to 
avoid a collision, it was not her duty to do 
so, in the first instance. The vessels were 
crossing, so as to involve risk of collision. 
The ferry-boat had the Sigel on her own star- 
board side, and therefore, by rule 14, was 
bound to keep out of the way of the Sigel, 
and the Sigel, by rule IS, was boiihd to keep' 
her com'se. 

As to the sheering out of the Sigel on to the 
ferry-boat, the setting up, in tbe libel, of the 
fact of such sheex'ing, recognizes the duty of 
the ferry-boat to keep out of the way of the 
Sigel. No excuse is alleged, in the libel, why 
the ferry-boat did not keep out of the way of 
the Sigel, except that the Sigel sheered on to 
the ferry-boat, without any notice. This implies 
a voluntary sheering of the Sigel, a sheering 
which was unexpected to the fen-y-boat, 
which the ferry-boat had no notice of and no 
reason to expect would occur, a sheering 
which the Sigel had an election to make or 
not to make, and which the ferry-boat could 
have no knowledge would occur unless pre-* 
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viouHly notified by the Sigel tliat it woulG oc- 
cur. But, the evidence of tlie pilol; o'f tlie 
ferry-boat is, tliat wlien he was on the New 
York side of the river, he saw the Sigel 
going up close, as he thought, to the Brook- 
lyn docks, and not more, as he thought, than 
ten or fifteen feet from the ends of such 
docks. The evidence- also is, that, in the 
then state of the tide, a vessel going up at 
that distance from the docks must, when 
she reaches the place where the Sigel is said 
to have sheered, be struck on her starboard 
bow by a cross tide from above setting out 
from the Brooklyn shore. It is also the weight 
of the evidence, that, whatever distance off 
from the Brooklyn shore the Sigel -was in her 
passage up, when she was first seen by the 
pilot of the ferry-boat, she continued the same 
distance off, neither approaching to nor re- 
ceding from the Brooklyn shore until she 
began to take the alleged sheer; that what- 
ever sheer she took was wholly caused by the 
ci'oss tide referred to; that her pilot did not 
starboard his helm, or take a sheer in any 
voluntai'y or active sense, but ported his 
helm, against the ci'oss tide; that he stop- 
ped and reversed his engine as soon as he 
saw there was danger of a collision; that his 
boat was a slow boat, heavily loaded and 
loaded by the head; that she was a well 
kaown boat in the waters she was in, being 
constantly engaged in carrying like cargoes 
between the two points between which she 
was then plying; that her condition as to 
■quantity of cargo and the manner of her load- 
ing were plainly visible to tlie pilot of the 
ferry-boat; and that her speed all the way 
aip, and before she struck the cross tide, was 
very low, making it evident that the effect 
of the cross tide upon her would be serious. 
In vievv of all this, I can see no fault on the 
part of the Sigel contributing to tlie collision. 
On the contrary, the feny-boat, with a 
loiowledge actual or imputable, on the part of 
her pilot, of the state and action of the tides, 
iiud of the predicament, position, and capa- 
bilities of the Sigel, and with a duty, ineiun- 
bent on the ferry-boat, to avoid the Sigel, un- 
dertook, when the Sigel was two or three 
piers below the slip which the fen-y-boat was 
intending to enter, to compel the Sigel to get 
out of the way of the ferry-boat. For that 
pm-pose, the ferry-boat gave a signal of two 
blasts of her steam whistle, indicating that 
she intended to "pass into her slip ahead of the 
Sigel, a thing which she could not do unless 
the Sigel should change her course. This sig- 
nal was not heard on board of the Sigel, and, 
of course, was not answered by the Sigel. 
Thereupon, the feiTy-boat stopped her engine, 
but she did not reverse it, and she continued 
to have upon her such headway as was due 
to her former impetus. Dm-ing this time, her 
pilot says he saw the Sigel proceed up with- 
out changing her cOui'se, and wltliout slack- 
ening her speed, until she passed across and 
beyond the mouth of the ferry-slip, the ferry- 
boat being, at the time, still further up the 



river, with a view, as was usual and proper, 
of having the ebb tide carry her down, so she 
could enter her slip. Then the cross tide 
struck tlie Sigel. As soon as the pilot of the 
ferry-boat saw the effect of the cross tide on 
the Sigel, he backed his boat. But he should 
have backed sooner, or he should not have al- 
lowed his boat to get so near to the Sigel. 
The onward movement left to his boat, when 
he stopped, concmTing with the wind and tide 
on his port broadside, carried his boat against 
the Sigel faster than it was possible for the 
Sigel to recede. I can see no fault in the 
Sigel. 

The libel does not specify as a fault caus- 
ing or contributing to the collision the Sigel's 
proximity to the Brooklyn docks. It alleges 
that the Sigel violated the law by her close- 
ness to the docks. But the closeness of the 
Sigel to the docks was not, on the facts of 
this case, a fault conti-ibuting to the colli- 
sion, if it was a fault at all, or a violation of 
law. The pilot of the ferry-boat saw just 
where the Sigel was and what she was, 
and was bound to know, on his own idea 
of her position, that she would do, when 
she struck the cross tide, just what it is 
shown she did do, and it would have been 
very easy for him to have kept farther off 
from her, and then have passed under her 
stern. The Sigel did not change her course, 
in any proper sense of the term, but kept it, 
and the ferry-boat, by proceeding on too far. 
drifted, by the action of the wind and tide, 
down upon the Sigel. 

The libel must be dismissed, with costs. 

[This decision was subsequently affirmed by 
the circuit court Case No. 5,062.] 



Case No. 6,312. 

The GENERAL GEO. G. MEADE. 

[8 Ben. 481.] i 

Pistrict Court, E. D. New York. June, 1S7G. 

Tao AXD low — Damage by Stuiking Pier— Sea- 

WOKTUIXESS. 

1. Where a canal boat which had been in tow 
by a tug was allowed to get adrift and to strike 
the pnd of a pier, but no damage resulting was 
then discovered, and the tow proceertod, and 
soon after the boat was found to be siuliing, 
but her captain refused to be to^ved to a place 
of safety and insisted on going on to his place 
of destination, and the canal boat thereafter 
sunk: E^ld, that such refusal relieved the lug 
from responsibility for the sinking of the boat. 

[Cited in The Syracuse, 18 Fed. 831.] 

2. Ti'-^t the tiTT could not be held liable for 
the striking of the pier by the canal boat, al- 
Viioiuu iL K^oiud have been prevented by dili- 
gence on the part of the tug. It appearing that 
the boat had not strength enough to bear tlu> 
ordinary contacts and blows inseparable fron« 
navigation in the harbor. 

[Cited in Mould v. The New York, 40 Fed. 
90^.] 



In admiralty. 



1 [Reported by Robert D. Benedict, Esq., and 
Beni. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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Starr, Hooker & Hastings, for libelants. 
Beebe, Wilcox & Hobbs, for claimants. 

BENEDICT, District Judge. The evidence 
shows that after the libellants' boat had 
been taken in tow by the Meade, during the 
operation of shifting the 'hawser, she wa^ al- 
lowed to get adrift, and to strike against the 
pier at 42nd sti'eet There is little doubt 
that the occurrence could have been prevent- 
ed by the exercise of diligence on the part of 
the tug. But it does not follow that the sub- 
sequent sinking of the boat is to be held to 
be the result of the negligence which per- 
mitted the canal boat to get against the pier. 
For the evidence shows that the contact 
with the pier was not violent, and involved 
no more strain than is to be anticipated in 
the ordinary contacts of boats, with the piers 
and vessels in a harbor like this. All ves- 
sels must be prepared to endure this sort of 
contact; and it seems plain that no damage 
would have resulted to the libellants' boat 
from her contact with the pier if she had not 
been too weak and rotten. The subsequent 
fate of the boat discloses her rotten condition 
and indicates the real cause of her loss. The 
accident did not at the time lead the master 
of the boat to suppose that any injmy had 
been sustained by his boat; nor was there 
anything to lead the tug to suppose that the 
ocem-rence had j-endered it dangerous to 
proceed or to require any extraordinary care 
or precaution in the towing. No negligence 
therefore can be imputed to the tug by rea- 
son of her continuing her prosecution of the 
voyage. When afterwards the sinking con- 
dition of the boat became apparent, it was 
at once discovered by the tug, and the mas- 
ter of the tug promptly offered to take the 
boat to a place of safety. 

The refusal of that offer by the master of 
the canal boat and his determination to pro- 
ceed to her original place of destination re- 
lieves the tug of all responsibility for the 
subsequent sinking of the boat, It appearing 
that after the condition of the boat was 
'known, all due care was exercised on the 
part of the tug, and all proper efEort made 
-to reach the destination selected by the mas- 
ter of the boat. The libel must according'y 
be dismissed with costs. 



Case Wo. 6,31Sa. 

The GENERAL GREEN. 

[Blatchf, Pr. Gas. 40.] i 

District Court, S. D. New York. Aug. 1861.= 

Prize — Esemt Propehty. 

1. Vessel condemned as enemy property. 

2. Cargo restored, but without costs or dam- 
ages, there being probable cause for the cap- 
ture, it being laden in an enemy bottom during 
the war. 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirmed in Case No. 5,313.] 



In admiralty. 

BETTS, District Judge. The bark General 
Green and cargo were captured on the 4th of 
June, 1S61, on the high seas off Cape Henry, 
by the United States steamship Quaker City, 
imder command of Captain Carr, and are li- 
belled by the United States and captors on the 
charge that the bark was at the time owned 
by insm'gents, traitors, public enemies, and 
persons engaged in actual hostilities against 
the government of the United States, and is 
liable to condemnation. Benjamin Atwell, 
on behalf of W. Oppenheim, interposed a 
claim to the bark, and alleged that at the 
time in the libel and claim mentioned she be- 
longed solely to the said Oppenheim, then and 
still a citizen of the United States of America, 
residing at Charleston, South Carolina, and if 
restored will belong to him; that she was 
sailed under his direction as her master, and 
was engaged at the time of seiziure to take a 
cargo on freight from Sagua la Grande, in 
Cuba, to be delivered at Baltimore, Philadel- 
phia, or New York, as the consignee should 
direct, and was directed to proceed to Balti- 
more, in the prosecution of which voyage she 
w^as captm*ed, as charged in the libel. The 
claimant denies that the bark was liable to 
seizui'e and excepts generally to the suffi- 
ciency of the libel, and avers particularly the 
matters in substance before set up in the 
cases of the Hiawatha, Pioneer, Crenshaw, 
«&c. Claims of Grinnel, Minttnrn & Co. were 
interposed to tlie cargo, but the United States 
attorney relinquished the charges against the 
cargo, because it was shipped by loyal citi- 
zens before notice of the war. 

The only question upon the issue Is whether 
the vessel, being owned at the time of seizui'e 
—June 4," 1861— by the claimant Oppenheim, 
and having been his on the 24th of April, 
1861, the time of her sailing from Cuba on her 
home voyage, was just prize of war to a 
government vessel. In consonance with the 
rules adopted by the court In the suits befor.e 
referred to^ it is held that the vessel, her 
tackle and furniture, are enemy's property, 
the citizens of South Carolina being at the 
time In a state of civil war against the United 
States; and it Is accordingly adjudged, that 
the bark General Green, her tackle, apparel, 
and fiurniture, be condemned to the libellants 
as prize of war, wijJi costs to be taxed and as^ 
sessed, and that the cargo laden on board the 
bark be restored to the claimants, but with- 
out costs or damages to the claimants, there 
being probable cause for the captm-e, it having 
been laden on an enemy's bottom, and ex- 
ported after the existence of a state of wat 
by South Carolina against the United States. 

The decree in this case was affirmed by the 
circuit court on appeal [Case No. 5,313.] 



GENERAL GREEN, The. See Cases Nos. 
- 6,451 and 6,452. 
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Case Ho. 5,313. 

The GENERAI^ GREENE. 

[Blatchf. Pr. Cas. 654.] i 

Circuit Court, S. D. New York. Juh' 17, 
1S63.2 

Prize — Exemt and Nedtbal Property. 

Decree of the district court [Case No. 5,- 
312a] condemning the vessel as enemy prop- 
erty, and restoring the cargo as belonging to 
neutral owners, affirmed. 

NELSON, Circuit Justice. This vessel was 
captured, by the Quaker City, off Cape Henry, 
June 4, 1861. The vessel belonged to H. Op- 
penheim, a citizen of South Carolina and a 
resident of Charleston. The cargo belonged 
to neutral owners. The vessel was condemn- 
ed and the cargo restored. The decree be- 
low is affirmed. 



GENERAL INTEREST INSURANCE CO. 
(RUGGLES v.). See Case No. 12,119. 

GENERAL ISAAC DAVIS, The (SARCHET 
v.). See Case No. 12,357. 



Case ITo. 5,314. 

The GENERAL JACKSON. 

[1 Spr. 554 ;3 17 Law Rep. 324; 32 Hunt, 
Mer. Mag. 80.] 

District Court, D. Massachusetts. Aug., 1854. 

Shipping— Lien for Supplies— Waiver by De- 
lay TO ESFOHOE. 

1. A lien for supplies to a foreign vessel, 
must, as against bona fide purchasers, be en- 
forced with due diligence. Generally, it must 
be soon after the termination of the first voy- 
age. 

[Cited in The D. M. French, Case No. 3,938; 
The Artisan, Id. 567; The Bristol, 11 Fed. 
162; The Rapid Transit, Id. 335.] 

2. An assignment of his claim by the credit- 
or, is not a waiver of the lien. 

[Cited in The Champion, Case No. 2,583; 
The Sarah J. Weed, Id. 12,350; The R. 
W. SkiUinger, Id. 12,181.] 

This was a libel for supplies furnished to 
the schooner General Jackson, in the port 
of Boston, at various times, while the vessel 
was owned by residents and citizens of 
Maine. The last item iu the libellant's ac- 
count was for articles furnished September 
24, 1852. It was agreed that the vessel was 
purchased by the claimant [S. C. Hunt] in 
May, 1854, of her former owners, in ig- 
norance of the present claim; that said 
claim had been assigned by the libellant 
[Isaac Bass] as collateral secm-ity for a 
debt, which debt had been paid,- and that 
the claim now belonged to the libellant. 
This libel was not filed until after the pm*- 
chase by the claimant. It was contended 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirming Case No. 5,312a.] 

3 [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
rt'prjnted by permission.] 



by the claimant: (1) That the libellant, aft- 
er a delay of nearly two years, could not 
enforce this lien against a bona fide pur- 
chaser, without notice; and (2) that the 
assignment of the claim operated as a 
waiver of the lien. 

Benjamin Pond, for libellant 
H. G. Hutchins, for claimant. 

SPRAGUE, District Judge. In regard to 
the first point the rule is that the lien shall 
be enforced within a reasonable time,, and 
what constitutes a reasonable time de- 
pends upon the circumstances of each case. 
It is generally held, that a lien of this char- 
acter should be enforced as soon as the expi- 
ration of the first voyage after supplies or 
materials furnished, and it is only under 
peculiar circumstances that the lien is ex- 
tended beyond such time. These liens are 
created for the benefit of commerce. For- 
eign vessels being in ports without their 
owners, or any responsible parties connect- 
ed with them, often require repau"s and 
supplies. To enable the master to obtain 
these this extraordinary lien is given. It is 
founded in the necessities of commerce. 
But it is to be remembered that these liens 
are secret, and there is no place where other 
parties may inquire and learn their exist- 
ence or extent. Therefore it is fit and proper 
that they should be promi)tly enforced and 
extinguished. 

To apply these principles to the present 
case, it appears that the last item of sup- 
plies furnished this vessel was in 1852, about 
eighteen months before the filing of the libel, 
and during all that period the vessel was 
plying between this port and the ports of 
Maine, as often as once a month, giving 
the libellant ample opportunity to enforce 
his claim, had be seen fit, long before the sale 
of the vessel to the present claimant. It 
must therefore be held that the libellant has 
waived his lien. 

As to the second point, the assignment of 
the claim as security for a debt which had 
since been paid would not of itself be a 
waiver of the lien. 

Libel dismissed, witb costs for the claim- 
ant. 



Case "No. 5,315. 

The GENERAL KNOX., 

[Nowhere reported; opinion not now accessi- 
ble.] 



GENERAL KNOX, The. See Case No. 2,- 
898. 



Case No. 5,316. 

The GENERAL MeCULLOM. 

[Affirming Case No. 5,318. Nowhere report- 
ed; opinion nqt new accessible.] 
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Case No. 5,317. ' 

The GENERAL McGULLUM. 

[8 Ben. 437.]" i 

District Court. E. D. New York. May. 1S76. 

OotLisiox AT Pi Ku— Steamboat and Cakal-Boat 
— Pleadings and Pkoop. 

1. 'Where a steamboat in coming into her 
berth at a pier, backed against the canal-boat 
B. that had just swun^ her stern out from the 
pier, holding on by a line a"t her bow; and, al- 
though warned from the canal-boat, pushed her 
against the stern of another boat, the R. the 
rudder of which had become unshipped, and a 
projecting iron thus left exposed pierced the 
side of the B.: Ecld, that the steamboat was 
liable for the damages so caused to the canal- 
boa^ the manoeuvre being needless and against 
warning, and such as the canal-boat was not 
bound to anticipate and provide against. 

2. The defences urged by the steamboat of 
negligence on the part of the canal-boat were 
not set up in the answer nor sustained by the 
proofs. 

3. The canal-boat was not in fault for not in- 
terposing a fender between her side and the 
stern of the other canal-boat. 

In admiralty. 

Beebe, Wilcox & HolDbs, for libellants. 
R. D. Benedict and Shipman, Barlow, La- 
roque & McFarland, for claimants. 

BENEDICT, District Judge. This action is 
brought by the owner of the canal-boat John 
F. Barker, to recover of the steamboat Gen- 
eral McCuUum for damages to tlie canal-boat 
and her cargo of grain caused by the sinking 
of the canal-boat on April 13, 1875. 

The Barker bad been lying at the south 
side of a pier at the foot of Thirty-Fourth 
street in the North river, where the steam- 
boat General McCuUum was accustomed to 
lie. Upon tlie arrival of the General McCnl- 
lum, on the afternoon of the 13th of April, 
1875, the canal-boat swung out from the pier 
and had placed herself with her bow to the 
pier and stern out. Another canal-boat, the 
Roanoke, was then lying parallel with the 
pier, outside a boat lying alongside the pier 
and at the inner berth of the pier, some 10 or 
20 feet from the starboard side of the Barker. 

While the Barker was thus placed, having 
a line from her bow to the pier and in the ^ct 
of getting out, the General JlcCullum was 
backing into her berth by the action of her 
propellers, one moving ahead and the other 
back, having lines out to the pier. As the 
steamboat tbus worked up towards the pier, 
her stern was placed in contact with the port 
side of tlae Barker, and the Barker was 
pushed towards the bulkhead and against the 
stern of the caoial-boat Roanoke, then lying 
between her and the bulkhead as. -before 
stated, and so injured her that she sank. The 
immediate cause of the injury to the Barker 
was the "scag iron" of the Roanoke, which, 
the rudder having been unshipped, was by 
the pressure of the steamboat driven through 

' 1 fReported by Robert D. Benedict, Esq., and 
' Benj. Lincoln Benedict, Esq., and here reprint- 
ed by -permission.} 



the side of the Barker. The answer filed on 
behalf of the General McOullum denies that 
the Barker was in contact with the McOul- 
lum, and avers that the accident arose from 
the casting off a line which had been run 
from the canal-boat to the stern of the Mc- 
CuUum, by which casting off of the line the 
canal-boat was permitted to be driven by the 
wind and tide upon the stern of the Roanoke. 
This is the only fault charged upon the canal- 
boat in the answer, and it is claimed by the 
answer to have been the sole cause of the 
accident 

In respect to this defence it is sufficient to 
say that it is wholly disproved by the claim- 
ants' own witness. No casting off of a line 
had anything to do with the accident, but 
the same was caused by the act of the Gen- 
eral McCuUum in pushing the canal-boat 
upon the stern of the Roanoke. 

It has been argued that the canal-boat was 
in fault for being in the berth belonging to 
the McCuUum, but no such fault is set up in 
tlie answer, nor is such fault proved. It 
has also been contended that the canal-boat 
was in fault for omitting to keep herself 6f£ 
from the Roanoke by using a fender. This 
is not stated in the answer as a fault; nor 
was it a fault which can charge the canal- 
boat with the loss. The fact is that the 
steamboat, in spite of warning and without 
necessity, placed her stern in contact with 
the side of the Barker and pushed her over +.o 
and upon the Roanoke. The master of the 
canal-boat was not bound to anticipate such 
a manoeuvre, nor in fault for not being ready 
to insert a fender between his boat and a 
boat at some distance on the other side of 
him. He had a right to presume that the 
steamboat would at least stop backing when 
she struck his boat This is not the case of 
an injury resulting from an ordinary con- 
tact between vessels such as might occur 
at any time in the crowded slips of New 
York, but a case of pushing of the canal-boat 
over and against the other boat, needless on 
the part of the steamboat, and persisted in 
after warning given. I think it clear, there- 
fore, that the responsibility for this loss rests 
upon the steamboat, and a decree will accord- 
ingly be entered against her. 

[See Case No. 5,318.] 



Case KTo. 6,318. 

The GENERAL McCULLUM. 

[9 Ben. 31.] i 

District Court E. D. New York. Jan., 1877.S 

Cakuieu — BiLi. OF Lading— Abandosm EST — Pri- 
vate Sale of Damaged Cakgo— Evidexce. 

1. A cargo of barley on a canal-boat was wet 
in consequence of a collision, and suit for dam- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Affirmod by circuit court (Case not re- 
ported.)] 
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ages for the collision being brouglit by the 
master ami recovery had therefor, exceptions 
were taken to the report of the commissioner 
fixing the damage to the cargo at $1000: Held, 
tliat the evidence showed an abandonment of 
the cargo to the insurers; that the taliing of the 
grain by the original purchasers at the contract 
price less the sum paid by the insurance com- 
pany to the shipper was in legal effect a private 
sale of tlie cargo as damaged: that there being 
no opportunity to obtain a sale at auction under 
the circumstances, such a private sale, with the 
testimony of the experts as to the amount of 
damage, was sufficient to warrant tlie finding of 
the commissioner. 

2. The liability of a carrier is not diminished 
by the absence of a bill of lading, and his right 
to recover for damage to cargo depends upon 
his possession as a carrier at the time of the 
accident. 

[This "was a libel by the owner of the 
canal-boat John F. Barker against the 
steamboat General McCullum to recover for 
damages caused by the sinking of the canal- 
boat. A decree was entered in favor of the 
libellant, and the cause referred to a com- 
missioner to ascertain the damages. Case 
No. 5,317.] 

Beebe, Wilcox & Hobbs, for libellant. 
R. D. Benedict and Shipman, Barlow, 
Laroque & McFarland, for claimant. 

BENEDICT, District .Judge. In this case 
it has been contended, upon exceptions 
taken to a commissioner's report of the 
amount of damage sustained by the sink- 
ing of a boat loaded with barley, that the 
evidence fails to sustain the right of the 
master of the boat to recover for the in- 
juries to his cargo, because there is no evi- 
dence of the existence of any bill of lading 
or that any one has made a claim against 
the master or his vessel by reason of the 
damage to the cargo. The answer to this 
objection, if it can be taken at all at this 
stage of the proceedings, after interlocu- 
tory deci'ee in favor of the master, is that 
the evidence shows the libellant's posses- 
sion of the grain as a carrier. The liability 
of the carrier is not diminished by the ab- 
sence of a bill of lading, and his right to re- 
cover depends upon the fact of his posses- 
sion as a carrier at the time of the acci- 
dent. 

It is next objected that there is no proof 
of the amount of injuiy caused to the grain 
by the sinking in question. 

The evidence is not so definite and full 
as it might have been, but it can be gath- 
ered from it that this cargo had been ship- 
ped on the libellant's boat by Franklin Ed- 
son & Co., to be transported and delivered on 
their account to J. S. & W. Brown; that the 
cargo was insured in the :Mercantile Mutual 
Insurance Company; that when the boat 
sunk and before the cargo was received by 
J. S. & W. Brown, it was abandoned to the 
insurers, who accepted the abandonment 
and thereafter made an arrangement with 
J. S. & W. Brown, by which Brown agreed 
to take the cargo, to pay to Franklin Ed- 
son & Co. the price at which they had be- 



fore agreed to take the grain if delivered in 
good order, less the sum of $1000. This 
latter sum the insurer paid to the shipper 
of the grain, and thus the loss to the ship- 
per was fully made up. This arrangement 
was in legal effect a private sale of the 
grain in its damaged condition by the in- 
surers to J- S. & W. Brown at $1000 less 
than the price fixed on by the parties as a 
sound price. Thei'e is no evidence to cast 
doubt upon the entire good faith of the 
transaction, and the circumstance that the 
arrangement was such as to make the 
amount of the depreciation in value jigreed 
to by the insurer the measure of the lia- 
bility of the insurer upon his policy, tends 
strongly to confirm the sale as affording a 
proof of the value of the property in its 
damaged condition. Moreover the grain 
was wet and in danger of total destruction 
in case of any delay. There was therefore 
no opportunity to obtain such a sale by auc- 
tion as would afford a fair test of valuer 
and Brown, who is proved to have been an 
expert, testifies that he examined the grain 
so as to determine the injury, and he con- 
firms by his oath the correctness of the 
terms of the sale as an indication of the 
value of the property. The testimony of 
the agent of the insurer is to the same ef- 
fect. I am therefore of the opinion that 
the evidence was sufficient to warrant the 
finding that the injury to the grain was 
$1000. 

It should be added that the evidence, in 
addition to showing an abandonment of this 
cargo to the insurers, also shows a knowl- 
edge on their part of this action brought in 
the name of the master, and acquiescence 
therein. Their agent was also a witness 
to prove the damage. The case appears 
therefore to come within the principle of 
Madden v. The Tillie, decided in this dis- 
trict upon appeal [Case No. 14,019], where 
these circumstances were held sufficient to 
support a libellant's right to recover. The 
exceptions are therefore overruled and the 
report confirmed. 

Affirmed by the circuit court on appeal, June 
11, 1877. [Case not reported.] 



GENERAL McDONALD, The. See Case No. 

GENERAL MUT LIFE INS. CO. (SHER- 
\VOOD v.). See Case No. 12,770. 

GENERAL PARKHILL, The. See Case No. 
10,755a. 

Case No, 6,319. 

The GENERAL SHERIDAN. 

[2 Ben. 294.] i 

District Court, S. D. New York. March, 1868. 

Breach of Chaiiteu—Liex on Vessel— Cuaktek 

NOT Begus. 

1. Where a vessel was chartered in New 

Xork, for a voyage from ports in Florida to 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.^ 
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New York, and did not po to any of the ports 
of loading named, but returned to New York 
without having entered on the performance of 
the charter, the charter party containing a 
clause whereby the parties bound the vessel 
and the merchandise to be laden on board, each 
to the other, for the faithful performance of the 
covenants therein contained: Held, that an. ac- 
tion in rem against the vessel, to recover the 
damages occasioned to the charterer by this 
breach of the charter, would not lie, and that 
the libel must be dismissed. 
[Cited in The Williams, Case No. 17,710. 

Distinguished in The James McMahon, Id. 

7,197. Cited in Scott v. The Ira Chaffee, 

2 Fed. 40fJ; The Monte A., 12 Fed. 332; 

The Missouri, 30 Fed. 384; The Caroline 

Miller, 53 Fed. 137.] 

2. Under such a charter, any duty that may 
be violated by the owner or master before the 
cargo is put on board, is not a duty of the ves- 
sel, or one for the breach of which a lien on 
the vessel is created or can be enforced. 

[Cited in The William Fletcher, Case No. 
17,092; The Guiding Star. 53 Fed. 943.] 

On the 19th of March, 1867, the schooner 
General Sheridan was chartered to Eljerhard. 
Faber, by a written charter party entered in- 
to at New York. The vessel was then at sea, 
and the charter was for a voyage from one 
or more of several named places of loading 
on the west coast of Florida to New York. 
Faber afterward filed his libel against the 
vessel in rem, alleging a breach of the char- 
ter, in that the vessel did not, as she was 
required to do by the charter party, proceed 
to any of the ports of loading therein men- 
tioned, or give notice of her readiness to re- 
ceive cargo, or take any cargo, but returned 
to New York without having fulfilled any of 
the stipulations of the charter party. He 
claimed damages for such breach to the 
amount of 55,000, and alleged, that, by a 
clause in the charter, it was agreed by the par- 
ties that the vessel should be boimd for the 
faithful performance of the charter- The 
claimants excepted to the libel, on the ground 
that the facts set forth in it did not consti- 
tute any lien on the vessel, and were not 
within the jurisdiction of this com't or en- 
forceable in admiralty. * 

G. De Forest Lord, for libellant. 
Beebe, Dean & Donohue, for claimants. 

BLATCHFORD, Disti-ict Judge. Authority 
can be found for maintaining the libel in this 
case. Thus, in the case of The Pacific [Case 
No. 10,643], decided in 1850, Mr. Justice Nel- 
son, in the circuit com-t for this district, says, 
that it is not necessary, in order to give juris- 
diction to the admiralty in rem, in the case 
of a conti-act, maritime in its nature and ob- 
ject, that the vessel should have entered upon 
the performance, and that the breach should 
have occurred in the com'se of the voyage; 
and that, if the vessel refuses to receive the 
cargo on board, when it is at her side ready 
to be delivered, she is bound, and the party 
aggrieved is not obliged to look exclusively to 
the master or owner. But later cases have 
overruled this view. In the case of The 
Freeman v. Buckingham, 18 How. [59 TJ. S.] 



182, decided by the supreme court at the De- 
cember term, 1855, Mr. Justice Cm*tis, deliv- 
ering the opinion of the court, says: "Under 
the maritime law of the United States, the 
vessel is bound to the cargo, and the cargo to 
the vessel, for the performance of a eonti-act 
of affreightment. But the law creates no 
lien on a vessel as a security for the perform- 
ance of a contract toj transport eai*go, .until 
some lawful conti'act of affreightment is 
made, and a cargo shipped under it." In the 
case of Vandewater v. Mills, 19 How. [60 U. 
S.] 82, decided by the supreme com-t at the 
December term, 1856, Mr. Justice Grier, de- 
livering the opinion of tlie court, says: "If the 
master or owner refuses to perform his con- 
tract, or, for any other reason, the ship does 
not receive cargo and depart on her voyage ac- 
cording to conti-act, the charterer has no priv- 
ilege or maritime lien on the ship for such 
breach of the contract by the owners, but 
must resort to his personal action for dam- 
ages, as in other cases," This view was ap- 
plied by this coiurt in July, 1857, in the case 
of Reed V. The Telos [Case No. 11,653]; and 
in May, 1860, in the case of Ton-ices v. The 
Winged Racer [Id. 14,102]. It is true that, 
in Vandewater v. Mills [supra], the court 
says that it was no part of the written agree- 
ment sued on in that' case, that the vessel 
libelled in rem therein shoxild be hypothecated 
as security for "the performance of the agree-, 
ment; and, it is urged on the part of the libel- 
lant in this case, that the doctrine laid down' 
in Vandewater v. Mills is not applicable to 
this case, for the f eason that by the chartei- 
party in this case, there is an express hypothe- 
cation of the vessel. The libel avers that "the 
parties to the said charter party did also there- 
in and thereby bind themselves, their execu-' 
tors, administrators, and assigns, and the said 
vessel, freight, tackle, and appurtenances, 
and the merchandise to be laden on board, 
each to the other, for the true and faithful 
performance of all the covenants and agi-ee- 
ments therein contained, in the penal sum of 
the estimated amount of the said charter."' 
This is the xisual penal clause inserted in 
charter parties. Maclachlari, Merch. Shipp. 
c. 8, p. 334. It is founded on the rule of mari- 
time law stated by Cleirac (597): "Le batel est 
obligge Jl la marchandise et la marchandise au 
batel"; and by Valin (1 Valin, Ord. de Mar. 
bk. 3, tit. 1, art. 11): "The ship, with her 
tackle, the freight, and the cargo, are re- 
spectively bound by the covenants of the char- 
ter party." The express covenant in this char- 
ter party binding the vessel to the merchan- 
dise to be laden on board, and the merchan- 
dise to be laden on board to the vessel, must 
be construed conformably to the principles 
of the maritime law, and imports nothing 
more than would have been held, according 
to those principles, to be a part of the con- 
tract, if the express covenant had not been 
contained in the instrumenti The obligations 
of the vessel to the merchandise to be laden 
on board, and of the merchandise to be laden 
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on board to the vessel, are mutual andTecip- 
rocal. Under the covenant, the duty of the 
vessel, to the performance of which the hy- 
pothecation binds her, is to deliver the cai'go 
that may be put on board at the time and place 
stipulated for such delivery. Any duty that 
may be violated by the owner or master, be- 
fore the cargo is put on board, is not a 
duty of the vessel, or ^one for the breach of 
which a lien on the vessel is created or can 
be enforced. So, too, under the covenant, if 
the cargo is not laden on board, it is not 
bound to the vessel, and, therefore, the ves- 
sel cannot be in default, though the master 
or owner may be, for the nondelivery of the 
cargo. To hold that the vessel was bound to 
the merchandise to be laden on bioard, when 
there was no merchandise laden on board, 
would be to deparii from the express terms of 
the covenant, and to destroy the mutual and 
reciprocal character of the obligations of the 
covenant 

This view of the covenant in the charter par- 
ty is sustained by the opinion of the circuit 
eoiu't for this district, in the case of The 
Hermitage [Case No. 6,410], The charter par- 
ty in that case contained a clause, whereby, 
for the fulfilment of the several stipulations of 
the charter party, each party bound himself 
to the other— the one, the vessel, freight, and 
tackle; the other, the merchandise to be laden 
on board. The charterers put some cargo on 
board, and then a dispute arose as to some 
of the provisions of the charter party, where- 
Tjpon the charterers commenced taking out 
the cargo, and refused to go on with the 
charter party. The libellant filed a libel in 
rem against the cargo, to recover freight, ac- 
cording to the charter party, for the time the 
vessel was used by the charterers, and dam- 
ages for the nonfulfillment by them of the 
charter party. The district court, on ex- 
ceptions filed to the libel, dismissed it, on 
the ground that the suit in rem would not 
lie. On appeal by the libellant, the circuit 
court (Mr. Justice Nelson) reversed the decree 
of the district com-t, and sustained the libel, 
on the express ground that the cargo had been 
put on board, and the voyage had, in fact, com- 
menced according to the terms of the charter 
party, and that the lien on the cai'go attach- 
ed as soon as it was laden on board; and that, 
so far as the form of remedy was concerned, 
the case stood in the same position as if tha 
voyage had been broken up by the charterers 
at any other point in the coxirse of it. And he 
added: "This case does not fall within that 
class of cases where nothing has been done 
under the charter of the vessel, that is, where 
no goods have been placed on board, and the 
voyage has not been entered upon; in which 
cases there can be no lien upon the vessel or 
cargo under the charter party. In such cases, 
whether the breach of the agi'eement is on the 
part of the owner or of the charterer, there can 
be no proceeding in rem against the vessel 
or the cargo, as no lien has attached for the 
benefit of either party." These views are de- 



cisive as to the present case. They Indicate 
that the doctrine of the case of The Pacific 
must have been considered by Jlr. Justice Nel- 
son himself as unsoimd, probably in view of 
the opinion of the supreme coui-t in the case 
of Vandewater v. Mills. 

The exceptions are allowed, and the libel 
is dismissed, with costs. 
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Case Wo. 5,320. 

The GENERAL U. S. GRANT. 

[6 Ben. 465.] i 

District Court, S. D. New York. April, 1873. 

CoLLisiox IN New York Haubou— Stjsameu and 
S.4ir.rxG Vessel — Chaxge of Course bv tub 

LaTTEU — APPKEUENSIOS OF COLLISION. 

1. A lighter bound from the East river to 
Jersey City, with the wind free, saw a tug 
coming down the North river, with a canal-boat 
alongside. The captain of "the lighter, appre- 
hending danger of collision, as he saw no move- 
ment on the part of the tug to avoid the lighter, 
kept away two points. A collision ensued, the 
canal-boat alongside of the tug striking the 
lighter on her starboard side, aft of amidships, 
and causing her to sink: Hdd, that the li^liter 
was in fault for changing her course, and was 
responsible for the collision. 

2. When a change of course is admitted or 
established on the part of a vessel which ia 
under obligation to keep her course as against 
another vessel which is bound to avo;d the for- 
mer vessel, a very close scrutiny of the con- 
duct of the former vessel is necessaiy. 

3. The excuse for a change of course by such 
a vessel, that the other vessel was taking no 
steps to get out of the way, is not to be fa- 
vored. 

4. It is the actual danger of collision which 
determines the duties of both vessels, and not 
the apprehension merely. 

[Cited in The Britannia, 34 Fed. 553; The 
Allianca, 39 Fed. 479.] 

This was a libel filed by the owners of 
the lighter Gem, to recover the damages oc- 
! casioned by her being sunk, in a collision 
■with a canal-boat towed alongside of the 
steamtug General XJ. S. Grant. The lighter 
was bound from pier 3 Ea§t river to Jersey 
City, the wind being northeast. Ai-riving 
near Castle Garden, she saw the tug coming 
down the North river, towing a canal-boat, 
which was fastened to her starboard side, 
with her bow projecting beyond the bow of 
the tug. It was alleged, on behalf of the 
lighter, that the tug kept on, without taking 
any means to avoid her, and that, as soon 
as a collision was apprehended, the lighter 
was kept away two points, in order to avoid 
it, but she was struck by the canal-boat, 
nearly amidships, and sunk. On behalf of 
the tug, this change of course on the part 
of the lighter was charged to have been the 
sole cause of the collision. 

1 [Reported by Robert D. Benedict, Esq., and 
here .reprinted by permission.] 
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Benedict, Taft «& Benedict, for libellants. 
Beebe, Douohue & Cooke, for claimants. 

BLATCHFORD, District Judge. It being 
incumbent on the tug to avoid the lighter, 
or to show a sufficient excuse for her fail- 
ure to do so, she has assumed the burden 
of showing *that the lighter did not fulfil her 
obligation of keeping her course, and that 
the change of com-se of the lighter was the 
absolute and direct cause of the collision. 
The lighter, while admitting a change of 
course, insists, that such change did not 
cause or contribute to the collision; that she 
made the change with a view of avoiding a 
collision which seemed certain; that, at the 
time she made it, the tug had made no 
movement to avoid her, and was coming on 
a course which was "certain to bring the two 
vessels into collision, unless the one or the 
other of them made a change; that the 
change by the lighter was made at so short 
an interval of space and time before the col- 
lision as to make the movement substantial- 
ly one in the extreinity of peril; and, that 
such change is not to be regai-ded as a causa- 
tive or contributory fault 

When a change of course is admitted or 
established, on the part of a vessel which 
is under obligation to keep her course, as 
against another vessel which is bound to 
avoid the former vessel, a very close scru- 
tiny of the conduct of the former vessel is 
necessary. She has violated an express rule 
of navigation. Whenever such a change of 
course has taken place, it' is always set up, 
that the other vessel was taking no step to 
get out of the way. Such an excuse for a' 
change of course is easily made, but it is 
not to be favored; because, while it tends 
to hold rigidly the one vessel to her duty of 
getting out of the way, it tends to relax the 
obligation on the other to keep her course. 
Both duties are correlative, and of equal 
force. The libel in this case avers, that the 
lighter, "as soon as a collision was appre- 
hended, was kept away some two points." 
A vessel whose duty it is to keep her course 
has no right to change it as soon as she 
apprehends a collision. In this case, the 
duty of the tug to keep out of the way of 
the lighter arose only when the two vessels 
were proceeding in such directions as to in- 
volve risk of collision; and it was under, 
those same circumstances that the duty 
arose, on the part of the lighter, to keep her 
course. Therefore, under the statute requir- 
ing the lighter to keep her course, her ap- 
prehension of a collision could not justify 
her changing her course. Moreover, it is the 
actual risk or danger of collision that deter- 
mines the duties of both vessels, and not the 
apprehension merely. The rule was made, 
and is administered, for the very purpose of 
preventing the vessel charged with the duty 
of avoiding the other, from being embar- 
rassed by a change of com'se on the part of ■ 



• the other into danger, on the apprehension 
that such duty of avoidance will not be ful- 
filled. 

It is alleged, on the part of the tug, that, 
if both" vessels had kept their courses, there 
would have been no collision, and that the 
change of course on the part of the lighter 
caused the collision. It is a rather violent 
presumption to suppose, as is contended by 
the lighter, that the tug, in the daytime, and 
with the lighter in full view, and with the 
knowledge of her duty to avoid the lighter, 
was on a course which, if maintained, would 
bring her into collision with the lighter, and 
had kept up sucb course to a point too near 
to the lighter to §nable the tug, by any af- 
firmative movement, to avoid the lighter. It 
is a more reasonable presumption, if the tu^ 
was keeping her com'se, and was making no 
affirmative movement because of the light- 
er, that,' in fact, there was no risk of colli- 
sion, and that the apprehensions, on the 
part of the lighter, which induced her 
change of course, were unfounded. In this 
view, the, change of course was not in the 
moment of peril, because there was no peril. 
The change was the result of apprehension 
of danger, but groundless apprehension. It 
would be a very unsafe principle to adopt, 

. that, where there is no danger, and the ves- 
sel on which rests the duty of avoidance 
sees and apprehends no danger, the other 

; vessel may, without ground, apprehend dan- 

; ger, and change, her course, and cause a col- 
lision, and then claim, that, because the 
change was 'made at a very short distance 
off, and at a, veiy short time before the col- 
lision, it was made in the extremity of peril.. 
In the present case, I am impelled to the 

, conclusion, on all the evidence, that there 
would have been no collision if the lighter 
had not changed her course. It is also de- 
serving of remark, that the master of the 
lighter states, that he put his" helm up anc 
kept off, in order to keep clear of the tug. 
It was not a purposeless change, nor was it 
one made without reference to the tug. It 
was' deliberate, and in knowing violation of 
his duty, with reference to the tug, ,to keep 
his course. 

The conclusion sought to be drawn from 
the fact that the persons on board .of the 
lighter always saw the tug on the starboard 
side of the mast of the lighter, namely, that 
the vessels were on such courses that a col- 
lision must have ensued if such courses were 
not changed, by no means follows. The 
fact referred to may show that the coin-ses 
of the vessels could not have been parallel, 
but it does not show that the lines of such 
courses would not have intersected at a safe 
distance astern of the tug, nor does it show 
that the starboarding of the lighter did not 

■ bring her directly across the course of the 
tug. 

On the whole cases, I must dismiss the li- 
bel, with costs. 
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Case K'o. 5,3S1. 

The GENERAL WILLIAM McCANDLESS. 

[6 Ben. 223.] i 

District Court, S- D. New York. Not'., 1872. 

Collision in East River — Ste.\5Iboat Fol- 
lowixg axotuee. 

1. Two steamtugs, tlie TJ. and tlie JIcC, were 
going down the East river, the U. being ahead. 
The JIcO. gained on the U., so as to lap her 
starboard side. A ferry-boat coming up be- 
hind them passed to the starboard of both tugs, 
and, as she was passing, the port bow or stem 
of the McO. came in contact with the starboard 
quarter of the U., and she shot off to starboard, 
across the bows of the McG., and struck the 
port side of the ferry-boat, receiving injuries, to 
recover for which a libel wfis filed, in her be- 
half, against the IVIcO. No faiilt was charged 
by either party against the ferry-boat: Held, 
that the case was one to which articles 17 and 
18 of the act of April 29, 1864 (13 Stat. 61), 
apply. It was the duty of the lIcC. to keep 
out of the way of the U., and the duty of the 
U. to keep her course. 

2. As the evidence showed that the TJ. kept 
her course, it followed that the McO. was in 
fault. 

3. The TJ., having the right of way, and hav- 
ing no reason to suppose that the McC. would 
hit her, was not bound to slow, on the approach 
of the ferry-boat. 

4. "Whatever mistake the U. made in not stop- 
ping and backing, was, at most, an error of 
judgment, under circumstances of danger 
brought about by the McG., and was not, 
therefore, to be imputed to the U. as a fault. 

In admiralty. 

Beebe, Donolme & Cooke, for libellants. 

Wilcox & Hobbs, for claimants. 

BLATCHFORD, District Judge. This libel 
is filed to recover against the steamtug Gen- 
eral William McCandless the damages sus- 
tained by the libellants, as owners of the 
steamtug Unit, in consequence of a collision 
which took place on tlie 3d of May, 1871, 
in the East river, between the Unit and 
the ferry-boat Commodore Perry, by which 
the Unit w^as damaged. The Unit started 
from North Fourth street, Williamsburgh, 
bound to the vicinity of pier 12, East river, 
in a strong flood tide, between five and six 
o'clock in the afternoon. She ran over to 
the New York shore, and down in an eddy 
there, and then crossed over to the Brook- 
lyn sho're, from the point of Corlaer's Hook, 
reaching the Brooklyn shore about the lower 
end of tlie Navy Yard, and from there ran 
down along the Brooklyn shore foT half a 
mile, to about ofC Adams street, Brooklyn, 
where the collision occurred. The jMcOand- 
less went down along the New York shore 
astern of the Unit, and started to cross to the 
Brooklyn shore astern of the Unit, but held 
a more westerly course across than the Unit 
did, and so gained on the Unit as to lap her 
starboard side a shon distance below where 
the Unit reached the Brooklyn shore. The 
ferry-boat was on a trip from South Seventh 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



street, Williamsburgh, to Roosevelt street. 
New York. She was laehind both of the tug- 
boats, and overtook them, and passed to the 
starboard of both of them. As she was pass- 
ing, the port bow or stem of the McCandless 
came in contact with the starboard quartei- 
of the Unit, and the Unit shot off to star- 
board across the bows of the McCandless, 
and struck the port side of the ferry-boat, 
xmder the guard of the ferry-boat, abaft her 
wheel. The ferry-boat was a side-wheel 
steamboat, and the tugs were both of them 
screw propellers. The Unit was seriously in- 
jured. 

The libel alleges, that the course of the- 
Unit was along the Brooklyn shore, and 
about one boat's length from the end of the 
piers; that, when the McCandless, witli her 
stem, lapped the starboard quarter of the 
Unit, she was so close as to be within the 
suction of thfe Unit; that the McCandless 
gradually gained on the Unit, until they 
were nearly abreast, side by side, the Mc- 
Candless still keeping close to the Unit and 
within her suction; that, when the bows of 
the ferry-boat had arrived at a point a little 
ahead of the Unit, the McCandless suddenly 
di'opped back, so that her stem came along- 
side of the starboai'd quarter of the Unit, 
and her bow suddenly turned, either by the 
action of her wheel, or the suction of the 
Unit, against the starboard quarter of the 
Unit, pressing the bows of the Unit ai-ound 
against the port side of the ferry-boat; that 
the headway of the McCandless was not 
stopped until after the Unit had stnick the 
ferry-boat; and that the collision was caused 
by the carelessness and negligence of those 
navigating the McCandless, in not keeping 
further away from the Unit, in keeping with- 
in her suction, in dropping baclt, and either 
sheering her stem on the starboard quarter 
of the Unit, or permitting the same to be so 
sheered, in shoving the stern of the Unit 
around so as to throw her stem against the- 
ferry-boat, and in not stopping and backing 
before the Unit sti-uck the ferry-boat 

The answer avers, that the Unit headed 
down the river along the Brooklyn piers be- 
fore the McCandless did so; that, after both 
vessels had headed down, they ran about side 
by side, always lapping each other, the Mc- 
Candless preserving a uniform course of 
about 150 feet from the Brooklyn side, and 
the Unit making a zigzag course in and out 
and near the end of the piers; that when 
the ferry-boat's stem had commenced to lap 
the starboard quarter of the McCandless, the 
McCandless was immediately slowed; that 
thereupon the Unit took a sudden sheer to 
the right; that then the helm of the McCand- 
less was ported and she was immediately 
backed; that, before the McCandless could 
fall back, the helm of the Unit was put hard 
a-starboard, throwing her stern around sa 
that it hit the port bow of the McCandless. 
and the course of the Unit was, in conse- 
quence, changed towards the course of the 
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ferry-boat, so that she collided with the fer- 
ry-boat; that the collision -was caused solely 
hy the improper and unskilful navigation of 
the Unit, in not preserving a uniform course 
down the river, in not slowing on the ap- 
proach of the ferry-boat, in not stopping and 
backing when it was discovered that the fer- 
ry-boat was approaching and might close in 
upon them, in not having the pilot or a com- 
petent person at the wheel, she being piloted 
by an incompetent and inexperienced deck 
hand, and in starboarding her helm and thus 
throwing her stern around and against the 
port bow of the McCandless; that the Mc- 
Candless slowed as soon as it was found that 
the ferry-boat would pass the two tugs to the 
starboard; that, as soon as it was ascertained 
that the Unit, from her change of course, 
was closing in on the ferry-boat, the Mc- 
Candless fell back, which was the only prop- 
er course; that, in doing so, she would not 
have touched the Unit, but for the sudden 
starboarding of tbe Unit's wheel; and that 
those directing and controlling the McCand- 
less did everything in their power to avoid 
the collision, and it was in no way the fault 
of the McCandless or of those conti-oUing 
her. 

This is clearly a case to which articles 17 
and IS of the act of April 29, 1864 (13 Stat. 
61), apply. The McCandless was overtali- 
ing the Unit and it was her duty to keep 
out of the way of the Unit It was equally 
the duty of the Unit to keep her course. The 
litcCandless did not keep out of the way of 
the Unit She does not set up in tne answer 
that what happened was due to any improp- 
er management or action on the part of the 
feiTy-boat Her excuse is based on alleged 
improper conduct on the part of tlie Unit 
The evidence shows, however, that the Unit 
kept her course, and did not make a zigzag 
course, and did not starboard her helm, us 
alleged in the answer. It follows, that the 
McCandless was in fault 

But in addition to this, the evidence shows 
positive fault on the part of the McCandless. 
She ought to have kept farther away from 
the Unit, and not have got within her suc- 
tion, and she ought to have stopped and 
backed sooner than she did. 

The only question is, as to whether the 
Unit neglected any precaution required by 
the special circumstances of the case. It is 
alleged that she ought to have slowed on 
the approach of the ferry-boat, and ought 
afterwards to have stopped and backed. But 
she had the right of way, and had no rea- 
son to suppose that the McCandless would 
hit her, or would not stop and back in" sea- 
son to avoid all danger. Whatever omis- 
sion the Unit made, in not slowing, stopping 
and backing, was, at most, an error of judg- 
ment under circumstances of danger brought 
about wholly by the fault of the McCandless, 
and is, therefore, not to be imputed as a 
fault, as between her and the McCandless. 
If the ferry-boat had been damaged and 



were suing the Unit a different rule might 
prevail. 

There must be a decree for the libellants, 
witli costs, with a reference to a commission- 
er to ascertain the damages sustained by the 
libellants. 



Case Wo. 6,3S2. 

The GENERAL WILLIAM McCANBLESS. 

[10 Ben. 453.] i 

(District Court, E. D. New York. May, 1879.) 

Tea AXD Tow— Negligexce. 

A tug and tow was lying at the long dock at 
Piermont on the Hudson river. There was a 
large cake of ice in the river below, which had 
been blown over to the east shore, leaving a 
clear passage for the tug and tow along the 
west shore. The tug thereupon started from 
the dock. While she was passing the ice, a. 
corner of it caught on the east shore so that 
when the ebb tide made, the cake of ice was 
turned in the river so as to close in on the tug 
and tow, and force her ashore before it was 
possible to escape. Libels being filed by each, 
boat of the tow against the tug, for damages 
occasioned: Ht^ld, that the master of the tug 
was not negligent in starting from the dock, 
and that the tug was not liable for the damage 
to the tow. 

In admiralty. 

T. O. Campbell, for libellants. 
A. S. Diossy, for claimants. 

BENEDICT, District Judge. The decision 
of -these cases turns upon the question 
whether it was negligence on the pai-t of the- 
tug-boat to start out from the long dock at 
Piermont when she did in view of the then 
condition of the ice in the river. Upon this 
question my opinion is that the master of the 
tug was not guilty of negligence in this re- 
spect When the tug started from the dock 
the' wind had blown the cake of ice over 
to the eastern shore of the river and left a 
clear passage down along the west side 
abundant for the passage of the tow in 
safety. The tug would- have passed down 
without accident had it not been for the 
fact, that after she started from the dock 
and when passing the ice to westward, a cor- 
ner of the ice caught over on the east shore, 
so that when the ebb tide made, the mass., 
of ice was turned in the river in such a man- 
ner as to close in upon the tug and force her 
ashore before it was possible to escape it 
I am unable to say that any one would have 
reason to expect such a movement on the 
part of the ice against the wind, or to antici- 
pate that the ice would catch as it did over 
on the east sliore. The ease differs in this 
respect from the case of The U. S. Grant 
[Case No. 1G,S04], where it was held to be 
negligence on the part of a tug to attempt 
to pass through Hell Gate at the same time 
with a mass of ice. In that case the danger 
was obvious wheh the tug passed Astoria, 

1 [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.]- 
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where slie could have waited until the ice 
had passed the Gate. Here, when the tug 
left the dock there was no reason to appre- 
hend danger from tlie ice, and when the ice 
-did turn it was impossible to escape being 
pushed on the flats. 

As to the small damage sustained by one 
■of tlie boats in starting from New York, it Is 
sufficient to say that the evidence does not 
satisfy me that it was caused by neglect on 
the part of the tug. 

The libels must be dismissed, with costs. 



GEXESEE, The (FREREZ v.). See Case 
No. 5,108. 

GENEVA BOXER. The (SIIECKLER v.). 
See Case No. 12,735. 

<3ENNEY (EMERSON v.). See Case No. 
4,438. 



Case K"o. 6,323. 

The GENTLEMAN. 

[1 Blatchf. 196.] i 

•Circuit Court, S. D. New York. Oct. Term, 
1846.2 

SnirpiNG— Sailing with Iscompetent Ckew— 
Damage to Caugo— Evidence. 

1. Where the master of a vessel is chatted 
with luaving sailed on a voyage from the coast 
of Africa with a sick and incompetent crew, 
whereby delay was caused, and damage ensued 
to the cargo and a loss of price in selling it, the 
question is what were the facts on which he 
was called to exercise his best judgment at the 
time he sailed; not what actually happened aft- 
•erwards. 

2. Where, in such a case, the evidence of the 
crew as to their own health can be had, it must 
control, in opposition to the testimony of par- 
sons experienced in the trade of the African 
coast, as to the effect of the given sickness up- 
on the crew and the propriety of the master's 
leaving as he did. 

[Appeal from the district court of tlie United 
States for the Southern district of New York.] 

This was a libel in rem, filed in the district 
■court, by McCraeken and Livingston, against 
the barque Gentleman. The libel charged that 
the vessel sailed from New-York on a voyage 
to the western coast of Africa, on the 13th of 
June, 1842, under a charter party to the libel- 
lants, for a voyage from the port of New- York 
to one or more ports in the Cape de Verd 
Islands, and thence to one or more ports on the 
west coast of Africa, and back to New- York 
-direct or via the Cape de "Verd Islands; that 
she arrived at Gambia on the 22d of August, 
-after touching at Bona Vista, St. Jago and Go- 
ree; that she sailed from Gambia on the 25th 
of August, visited some other ports on the Af- 
rican coast, and returned to Gambia on or 
-about the 25th of September; that she re- 
mained there till the 2d of October, when she 
set sail upon her homeward passage, having 
■taken in about 64,000 pounds of hides, belong- 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 

2 [Reversing Case No. 5,824.] 



ing and consigned to the liballants; that on 
the arrival of the vessel at Gambia, nearly all 
the crew were extremely sick, in consequence 
whereof the master placed them in the hospi- 
tal; that at the time of sailing on the 2d of 
October, the master, in violation of his duty, 
and unmindful of the rights of the libellants, 
took his crew oat of the hospital in iheir sick 
and infirm condition, and placed them on 
board the vessel, and set sail from Gambia; that 
the crew were all sick, except one man, and 
were insufficient and incompetent to the work- 
ing of the vessel, having been taken out of the 
hospital for the purpose of departing, although 
in no better health than when they entered it; 
that the master was warned by the attending 
physician at Gambia, that the men would 
grow worse at sea, as it was the season of 
rains, and they would necessarily be exposed 
to wet; but that the master insisted upon sail- 
ing and did sail with the same crew, although 
it was easy and practicable to have obtained a 
proper and sufficient crew at Gambia, if not of 
whites, certainly of natives; that the vessel 
after being out eleven days reached Bona Vis- 
ta on the 13th of October, and put in there, 
whereas ^he ought to have reached there in 
three days; but that she could cai*ry scarcely 
any sail, ,owing to the weakness and useless- 
jiess of the crew, and the little labor they per- 
formed was extorted from them only by vio- 
lence and abuse; that there was no necessity 
for the vessel to put in at Bona Vista, except 
from the feebleness of the crew; that she lay 
at Bona Vista from the 13th of October till the 
18th of November, for no other purpose than 
to wait for the recovery of the crew, who were 
sick in the hospital on shore, till about the 17th 
of November, when they went on board, being 
still sick; that, during the period of that de- 
tention, five seamen from a vessel which had 
been wrecked, offered to ship on board, but 
the master refused to employ them; that, the 
vessel arrived at St Jago on the 19th of No- 
vember, and remained there till the 23rd; that 
the U. S. consul there sent three men home in 
the vessel, but the master refused to give them 
any wages, in consequence of which they were 
sulky and woi'ked with reluctance, and the 
crew, "With this addition, was still incompetent 
to the proper sailing of the vessel; that, in 
consequence of the various detentions of the 
vessel, she came upon the North American 
coast at a very unfavorable season; that, by 
reason of the insufficiency of the crew and the 
difficulty of working the vessel properly, the 
master keptherinthe trade winds several days 
longer than he ought to have done, and did not- 
arrive off the port of New-York till the 4th of 
Januai-y, 1843; that she was then driven off 
again, after having taken a pilot, and was oblig- 
ed to put in at Newport and did not finally reach 
New-York till the 18th of January; that the 
cargo of hides shipped on board at Gambia, 
suffered gi-eat deterioration and damage from 
worms and otherwise, in consequence of the 
said unreasonable and improper detention of 
the .vessel, and that the libellants had suffered 
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• loss and damage by reason thereof to the 
amount of $3,380; and also that at the time 
when the vessel, if properly fitted and manned 
upon her departure from New- York on her out- 
ward passage, and on her departure from 
Gambia on her return voyage, and if properly 
navigated outward and homeward, would, in 
the ordinary course, have arrived at New- 
York, say in October, the market for hides was 
materially better than when she actually did 
arrive, by reason wheireof the libellants suf- 
fered further damage. 

It will not be material to refer particularly 
to the answer of the claimants. It was such 
as to put the libellants to their proof in order 
to establish their- claim for damages. 

The district court pronounced in favor of the 
libellants [Case No. 5,324], and the claimants 
appealed to this court- 
John Anthon and William Emerson, for li- 
bellants. 
Daniel Lord, for claimants. 

NELSON, Circuit Justice. The proofs, in 
this case, have satisfactorily disposed of the 
claim for damages founded upon that part of 
the controversy which respects the manning 
and fitting out of the vessel at the port of 
New-York, her outward voyage to the coast 
of Africa, her trading along or upon that 
coast, and her homeward voyage after she 
left the port of St Jago. The allegations in 
. the libel impeaching the conduct of the mas- 
ter and owners in respect to these several 
matters, are abundantly disprovedj or re- 
main without proof, and were substantially 
given up on the hearing. 

The matters, therefore, which' are open to 
observation and dispute, and upon which the 
decision muSt necessarily rest," are brought 
within narrow limits; to wit, the conduct of 
the master^after his vessel arrived 'tie' sec- 
ond time at Gambia, on the 2oth of Septem- 
ber, as stated in the libel, but, in fact^-as is 
apparent by the proof, about the 8th. or 10th 
of that month, and until he finally left the 
port of St Jago. The case is brought, con- 
fessedly, within these limits; as there can 
be no reasonable doubt or dispute concern- 
ing any other part of the voyage, according 
to the evidence, either as it respects the 
ship, or the conduct of the master. And, in 
my judgment, we may go further, and say 
that the matter in controversy must be con- 
fined to still narrower limits; to wit, the con- 
duct of the master at the port of Gambia, 
where he took in his cargo, and whence he 
sailed on his homeward voyage. For, if he 
was guilty of no violation of duty there, it 
Is quite cleai* that he is not chargeable with 
the detention of the vessel at the Cape de 
Yerd Islands. That was the result of caus- 
es, over which, in my judgment, he had no 
control, unavoidable and overwhelming, so I 
as to preclude any possible reparation for 
the delay while there. | 

The igi-ound of complaint in the libel in re- 
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spe'ct to the conduct of the master at Gam- 
bia is, that in violation of his duty, and un- 
mindful of the rights of the libellants, he to^k 
his crew out of the hospital while sick and 
infirm, and placed them on board the vessel 
and set sail on his homeward voyage; that 
the crew were insufficient and incompetent 
to the proper working of the ship; that he 
was advised by the attending physician that 
the hands would be subject to a relapse at 
sea, by reason of exposure during the rainy 
season; that the master insisted upon sail- 
ing with the same crew and without any ad- 
ditional hands, although it was easy and 
pi-acticable to have obtained a sufficient aud 
competent crew of the natives of that region;; 
and that, in consequence thereof, the vessel 
was insufficiently manned and delayed orfc 
-her voyage. 

The facts as proved are, that the vessel 
arrived at Gambia about the Sth or 10 th of 
September, for the purpose of taking in her 
homeward cargo, her crew all in good health 
and condition; that on the loth three of the 
hands were taken down with the coast fever^ 
and placed in the hospital, on the 20th two 
others, the first and second mates, and two 
more on the 23rd and 24th of the month; 
that the loading of the ship with her cargo 
was going on in the meantime, by the na- 
tives, who are usually employed for this p:ir- 
pose, the crew having at no time been sub- 
ject to that labor, as it is customai-y to save 
them from exposure and fatigue by mak'ng 
use of the natives; that on the 27th and 28th 
of the inaonth the three who were first sent 
to the hospital left it, and came on board 
the. vessel, having been there two of them, 
twelve and on« thurteen days; that on the 
2Tth tlie fii-st and second mates left having 
been seven days in the hospital; that on 
the 29th the two remaining hands left; and 
that on the 2d of October the vessel sailed. 

The degree or intensity of the fever is 
left upon the evidence somewhat vagu6, as 
the hospital physician has no recollection on 
the subject and the account given by th? 
hands is contradictory. But the weight of 
it is, that the attack was not accompanied 
with any great aeuteness or severity, as may 
also be inferred from the periods of confine- 
ment to the hospital. All the evidence- 
agrees that the hands, though considerably 
debilitated by the sickness, and less capa- 
ble of performing their duty, were anxious 
to go on board and man the ship for home, 
showing not only their willingness but their 
ability; and nearly all the witnesses agree, 
that the physician concm-red in the opinion 
that they had better go on boai-d, take charge- 
of the ship, and leave the coast, and that, 
by taking care of themselves, they would, 
probably, be in a better condition than to 
remain longer; though the recollection of 
the physician himself is somewhat different, 
or rather there is an absence of recollection 
in this respect on his part, and he thinks it- 
would have been more prudent if the cap- 
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tain had delayed tlie vessel a few days long- 
er, to have enabled the crew to recover their 
sti'ength. He does not say or intimate, how- 
ever, that he expressed this opinion to the 
captain at the time. 

This is substantially the state of facts, 
according to the evidence, in respect to the 
condition of the crew at the port of Gam- 
bia, and upon which the. master was called 
to exercise his best judgment at the time 
of his departure on his homeward voj'age; 
and, undoubtedly, were we to judge of the 
soundness or propriety of its exercise from 
the result, or from what actually happened 
afterwards to the crew, there could be no 
gi-eat difficulty in arriving at the conclusion 
that he had mistaken his duty. The crew 
were again taken down with the fever be- 
fore the vessel reached Bona Vista, and that, 
with the sickness of the captain himself, 
occasioned the gi'eat detention at that place. 
But the question is, whether under the cir- 
cumstances as stated, and as existed at 
■Gambia at the time of his departure, the 
master was guilty of such a gross error in 
judgment and violation of duty, in leaving 
the coast as he did. without additional hands 
to man the ship, as should visit upon him 
all the consequences which subsequently 
happened from the return of the disease. I 
am compelled to say, after a very deliberate 
consideration of the case, that he was not; 
and that, laying otit of view the recmrence 
of the sickness in the course of the voyage, 
Avhich I think constitutes no part of the cii*- 
cumstances to be taken into account in pass- 
ing upon the fitness and propriety of his eon- 
duct, the question is clear of any great diffi- 
culty. 

The weight of the evidence of the hands 
themselves is, that they had recovered from 
their sickness, and were competent to man 
and sail the vessel, at the time of their de- 
partm-e, and the mate states, that they left 
with the advice and concurrence of the phy- 
sician, w^ho said he did not think they would 
be likely to have a relapse, and that if thsy 
got wet, they might have a chill, but noth- 
ing more, and that he settled with the phj'- 
sician, and asked his opinion at the time. 

Very little weight can be given to the tes- 
timony of several gentlemen, experienced in 
the trade of the African coast, as it respects 
the effect of the fever upon the crew, and 
the propriety of the master's leaving the 
coast without additional hands. The opin- 
ion expressed must of coin'se dep3nd upon 
the extent and degree of the disease; ani 
of that they knew nothing. The hands them- 
selves are the best witnesses for this pur- 
pose; the physician has no recollection upon 
the subject; and taking the evidence of the 
crew, in respect to their own health and con- 
dition at the time, as controlling, I think 
the preponderance is decidedly with the 
claimants, and that the facts proved afford 
a justification of the master. 

lu the view thus taken of the ease, it is 



important to enqm're whether or not it was 
practicable to procure at the time additional 
hands at Gambia. It is conceded that there 
wei'e no white seamen there; and it is, to say 
the least, a matter of great doubt, upon the 
evidence, if natives could have been obtained 
for a voyage to the United States at that sea- 
son of the year. But, if the case turned 
upon this question, I should be inclined in 
favor of the libellants. There is no evi- 
dence that the master took any steps to pro- 
cure an additional crew. He shou'd, at 
least, have made the effort, and the fai u-e 
to procure it would have been the best evi- 
dence of the impracticability. 

Neither is it important to enquire whether 
proper measures were taken, in the course 
of the voyage, to beat the hides for the 
purpose of preventing the injurious effect of 
worms. There is no allegation in the libel 
of a breach of duty on the part of the master 
in this respect. The gi'avamen of the com- 
plaint is the unreasonable and improper de- 
tention of the vessel, attiibutable to his neg- 
ligence and misconducL The damage result- 
ing from the injiii-y to the hides is conse- 
quential. If the ground of the complaint 
falls, the consequential damages of coiu'se 
fall with it. 

The voyage was an unfortunate one; but 
I am satisfied, npon the evidence, that it is 
to be atti-ibuted to the misfortune, rather 
than the fault of the mastei", and that it 
would be imjust to hold him responsible for 
the consequences. I must, therefore, re- 
verse the decree below, with costs. 

Case l^o. 5,324. 

The GENTLEMAN. 

[Olcott, 110.] 1 

District Court, S. D. New York. April, 1845.2 

SnipPiSG— Damage to Pekishable Cargo— Skill 

AND Competency of Cuew— Delays— 

Unseawoiithiness. 

1. A ship is not answerable for damages to a 
perishable cargo occasioned by an unusually 
protracted voyage, unless the delay is owing to 
the fault of the master or owner. 

2. That a voyage between particular ports is 
usually performed within a specified period of 
time, is not a circumstance which of its: If im- 
ports culpable negligence, or want of sk 11, or 
competency in the crew of a vessel which occu- 
pies double that time in making it. 

3. The fact that a cargo of raw hides, sh'pned 
in good order on tlie west coast of Africa the 
2d of October, and transported to New- York 
in the hold of the vessel, unexposed to the at- 
mosphere, arrived there the ISth of Januai-y 
following, injured by heat and worms, is cjm- 
petont evidence to prove the damage was caused 
by the long continuance of the voyage. 

4. It is a breach of the warranty of seaworthi- 
ness for a vessel to leave her port of lading 
abroad, or any intermediate return port, with 
a crew inadequate to man or sail her. 

5. The act is not justified if it be exceedingly 
difiicalt or even impossible to procure compe- 

1 [Reported by Edward R. Olcott, Esq.] 
- LUeversed in Case No. 5,323.] 
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tent hands to man her. The obligation to sup- 
ply a sufficient crew is absolute on the owner 
and master, and continues during the voyage. 
[Cited in The Ethel, Case No. 4,540.] 

G. An unusual procrastination of a voyage is 
not, in itself, evidence of incompetency in the 
crew to navigate the vessel, but it is admissible 
in corroboration of the opinion and judg- 
ment of witnesses that the crew was insuffi- 
cient for the service. 

7. The testimony of a crew to their own good 
health and bodily ability when they left port, is 
adequately rebutted by proof that they had 
been in the hospital sick with a malignant fev- 
^r, and shortly after rejoining the ship had a 
relapse at sea, and became totally disabled to 
•sail the vessel. 

8. A cargo of raw hides is liable to speedy de- 
terioi-ation from worms and the confined heat 
of the vessel in a hot climate, but can be essen- 
tially protected from such injuries by being 
beaten or ventilated. , 

9. When a vessel so laden put into Cape de 
Verd Islands because of unseaworthiness, and 
^vas there detained thirty days for that cause, 
it was culpable negligence in the master not to 
use, during such detention, proper means for 
■the preservation of her cargo. 

[Cited in Speyer v. The Mary Belle Roberts, 
Case No. 13,240.] 

10. When parties fix no time for the delivery 
of a cargo, the court will not adopt any sup- 
posed one as the proper time, nor, if the value 
of the cargo is found greater at such period than 
at that of its actual delivery, award the differ- 
ence as damages to the shippers. 

11. Quere, whether an action in rem will lie 
by shippers against a ve.ssel to recover back an 
■overpayment of freight made by them to the 
master. 

This was an action in rem to recover dam- 
ages for breach of a charter-party given in 
this port aiay 13, 1842, for one-balf the vessel. 
The voyage agreed upon was "from the port 
of New-York to one or more ports on the -west 
■coast of Africa, and back to New- York direct, 
or via, the Cape de Verd Islands." The ves- 
sel was to take out and bring back cargo, and 
be paid §400 per month for the voyage. The 
charter-party contained the usual stipulations 
that the owners should man and find the 
vessel, keep her in repair, &e. It is unneces- 
sary, in considering the points in dispute in 
the cause, to detail minutely the course and 
incidents of the voyage. A succinct summary 
of facts will bring out all that is material to 
be stated. The libel makes numerous alle- 
gations, and the parties on both sides went 
into a wide range of proofs, neither of which 
are Important to an understanding of the 
questions decided by the court. The vessel 
'sailed from this port under this charter, J^me 
13, 1842, with cargo belonging to the libellants 
on board, to be sold from the vessel. She 
touched at ports in the Cape de Verd Islands, 
where she disposed of part of her cargo. The 
remainder of it was sold on the coast of 
Africa, and she reached Gambia about the 
first week in September, ready to receive the 
home cargo. There was laden on board her, 
at that port, over 60,000 lbs. ofchides, consign- 
ed to the libellants; and she made sail for this 
port with the cargo, October 2, 1842, She 
put into Buena Vista, in the Cape de Verd 



Islands, on the 13th of October, on account 
of sickness of the crew, and their insufficiency 
to navigate the vessel, and for no other neces- 
sity of the ship or voyage. She remained 
there, for the same reason, until November 
18th, when she left for New-York, but stopped 
the 19th at St. Jago, to obtain more hands, 
where one hand was procure'd from a Portu- 
guese vessel; and the consul put on board 
her three to be taken home. So manned, she 
depaited again for Ne^-York, and arrived off 
this port January 4th, but was blown off by 
stress of weather, obtained a pilot, and put 
into Newport for shelter, and did not get into 
New-York until January ISth. The hides 
shipped at Gambia were greatly deteriorated 
by long confinement on board in a close hold, 
and by worms and otherwise. It appears, 
from the evidence, that a few days after the 
arrival of the vessel at Gambia, the crew 
were taken sick with the coast fever, and 
between the 15th and 24th of the month, all 
the men and both mates were removed from 
the vessel to the hospital. They left the 
hospital, and returned on board the 27th, 
28th and 29th of September. They were very 
importunate to get back to the vessel, and 
were permitted to return against the opinion 
and advice of the physician. They were ex- 
ceedingly reduced and enfeebled by the ef- 
fects of the fever and confinement. There is 
testimony tliat tiie physician was of opin- 
ion they would experience a relapse of the 
disease if they attempted to work the ship. 
In the judgment of other witnesses, they 
were wholly unfit for the service. But the 
men themselves testify they were able to do 
duty, and it was also in evidence that the 
physician said the men had better go on 
board, and leave the coast, and that by proper 
care of themselves they might be in a better 
condition than to continue at Gambia. The 
cargo was put on board by natives of the 
coast, the crew being In the hospital, and dis- 
abled by sickness from assisting. One or two 
of the men experienced a retum of the fever 
soon after leaving the coast, and all the crew 
were again attaelied with it at sea, and be- 
came so exhausted and feeble that they were 
incapable of continuing the voyage. The 
master being taken sick, also, the vessel put 
into Buena Vista, because of the unfitness of 
the crew for service, and for that cause alone. 
It was proved that raw hides shipped from 
the coast usually begin to suffer injury from 
wox'ms and close stowage in thirty days after 
laden on board; but if opportunity is afforded 
for doing it, they may be, in a good measure, 
preseryed from serious damage, by opening 
the hold, and exposing them to the atmos- 
phere, or by beating them. It was in evi- 
dence that the master opened tlie hold in 
Buena Vista, and became aware of the perish- 
ing condition of the hides. It was also proved 
that forty days was a customary and reason- 
able period for a voyage from the west coast 
of Africa to this port, at that season of the 
year, and in vessels of that class. 
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John Anthon and W. Emerson, for libellants. 
D, Lord, Jr., for claimant. 

BICTTS, District Judge. Tlie liljellants 
place their claim to damages in tliis action, 
substantially, upon two grounds: First, the 
procrastination of the voyage, by which the 
arrival of the vessel at her port of destina- 
tion -was retarded to tlie season notoriously 
sicldy upon the coast, and beyond the prop- 
er period for shipping, hides for this market, 
thereby exposing the crew and cargo to 
perils they would not have incurred had the 
run out been made within a reasonable time, 
a.nd also delaying the arrival of the cargo in 
this port until the market for its sale had 
gone by; and, secondly, the taking of the 
cargo on board at Gambia, and leaving port 
with the vessel not in a seaworthy condi- 
tion. In my opinion the first proposition 
does not, in the whole or any of its parts, 
rest upon a legal basis. It must be merely 
matter of hypothesis and conjecture wheth- 
er the prolongation of a voyage is owing to 
the want of seamanship, diligence or judi- 
cious conduct in the officers or crew. So 
many natural causes control the event of 
voyages, that no law giving them proper 
directions can be deduced from experience, 
analogy or the intrinsic character of the em- 
ployment. To render shipmasters or own- 
ers responsible for a matter in its nature 
so fortuitous, there must be connected with 
it some culpable act of omission or commis- 
sion on their part There has been no evi- 
dence produced in this case showing negli- 
gence or misconduct in the fitment or man- 
agement of the vessel on her outward voy- 
age, and it must, therefore, be regarded mat- 
ter of chance whether the run was made in 
forty, or occupied seventj-^ days, and was ter- 
minated at a healthy period best adapted to 
the business of the vessel, or extended to 
the known sickly season of the coast, and 
one most unfavorable to the objects of the 
voyage. The same obsex'vations apply to 
the passage of sixty days from Buena Vista 
to the port of discharge, with the considera- 
tion in favor of the last, that two men were 
lost at sea after leaving St. Jago. It is a 
common incident of navigation that vessels 
commencing voyages under circumstances 
equally favorable, in equipment and capaci- 
ties of crew and vessels, at the same time 
vary in their despatch in proportion as large 
as the difeerence between forty days and the 
period of the outward or homeward run on 
this voyage; and in respect to the outward 
voyage in this case, there is no evidence of 
unusual delay -with the vessel after reach- 
ing the Cape de Verd Islands, as she was 
then occupied in selling the cargo there and 
along the coast. 

It appears to me .that the libellants have 
established the responsibility of the ship for 
damages upon the other ground of com- 
plaint, both for the want of seaworthiness 
in the vessel, and culpable negligence of the 
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master in keeping the cargo of hides con- 
fined below deck, whilst the vessel was lying 
at Buena Vista, from the 13th of October to 
the 18th of November, without ventilating 
or beating them, or using any precautions for 
preserving them from the perils of the cli- 
mate, and those to which they were specially 
liable in their then condition. The owner 
was bound to keep his vessel seaworthy dur- 
ing the voyage, and it is a cardinal requi- 
site to the fulfilment of the obligation, that 
she shall be furnished with an adequate 
number of persons of competent skill and 
ability to navigate her. Abb. Shipp. (Ed. 
3 829) 222; 3 Kent, Comm. 203-205, 2S7; Sil- 
va V. Low, 1 Johns. Cas. 181; M'Lanahan v. 
Universal Ins. Co., 1 Pet. [20 U. S.] 183; Tay- 
lor V. Lowell, 3 Mass. 331; Merchants' Ins. 
Co. V. Olapp, 11 Pick. 56. This responsibil- 
ity does not apply to casualties occurring 
from sickness or accidents at sea which dis- 
able the crew; but it includes tlie condition 
of the ship when she leaves a foreign port, 
and especially her port of lading and de- 
parture with a home cargo, equally with 
that with which she enters upon the voyage. 
Putnam v, "Wood, 3 Mass. 481; Kimball v. 
Tucker, 10 JIass. 192. The obligation is not 
discharged because it is found difficult or 
even impossible to procure a competent 
crew at the place. The ship assumes that 
risk abroad as well as at home. She would 
accordingly be chargeable to the same ex- 
tent witli a violation of her warranty, by 
sailing insufficiently manned homeward 
from a foreign port, as in entering upon a 
voyage at her home port, unseaworthy in 
that respect. 

The evidence seems to me to leave no 
room for question that the vessel sailed from 
Gambia T^'ith a crew wholly inadequate to 
her safe navigation. The testimony of the 
men themselves, who manifest the most 
marked solicitude to prove their own good 
health and competency, leaves little room to 
doubt that they were at the time scarcely 
more than convalescing from the dangeroiis 
illness which they had endured, and were 
disqualified for undertaking the charge of the 
vessel at sea; and I consider it credibly 
proved, that the physician there gave the 
master to understand that as his opinion. 
The opinion of other witnesses that the crew 
were incompetent to man and sail the ship 
is corroborated by the immediate result of 
their imdertaking to do it. Some of the men 
were taken down again with the fever four 
days after leaving Gambia river, and the 
whole crew went into Buena Vista, after be- 
ing out thirteen days, sick and enfeebled to 
such a degree as to be unable to continue 
the voyage. The run from Gambia to the 
Cape de Verd Islands, with a crew sufficient 
to man and work her, would, it appeal's, or- 
dinarily be made in three days. The ship 
was thirteen days in performing it, and al- 
though that fact, as before suggested, is not 
sufficient to charge the owners with dam- 
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ages alleged to be consequential to the delay 
and prolongation of the voyage, still it is a cir- 
cumstance conducing to support the evidence 
to the incompetency of the crew to work the 
vessel at the time she sailed from Gambia. 
The ship having come into the Cape de Verd 
Islands from necessity, because of her unsea- 
worthiness, the burden of proof is cast upon 
the owner to show that deficiency was re- 
moved when she depai-ted, in continuation 
of her home voyage. In my opinion that 
fact is not satisfactorily established. It is 
quite evident, upon the proofs, that the whole 
thirty-three or thirty-fom' days detention at 
Buena Vista was required to restore the crew 
to a state fitting them to enter upon the voy- 
age again, and that then they wei-e inade- 
quate to navigate the vessel alone. She 
stopped the next day at St Jago to procm-e 
more hands, and the evidence no way clear- 
ly shows that the three consul's men, as they 
are called, obtained there, supplied the ship 
a competent a'ew for the voyage. Two 
months vC^ere consumed in getting her into 
this port, and six weets in bringing her to 
tlie mouth of the harbor. But this addi- 
tional retardation of the voyage is of less 
force as evidence of the insufficiency of the 
crew, because, in the course of it, two men 
were accidentally lost at sea; and the owner 
is not responsible for consequential damages 
arising from that event lii view of all the 
facts in evidence, however, I am of opinion' 
that they establish a breach of the obligation 
of the owner to keep the ship seaworthy on 
her voyage. But I am not prepared to say 
he is, for that cause alone, chargeable with 
all the injuries sustained by the cargo. But 
I think the testimony fixes culpable negli- 
gence on the master in not taking proper 
measures at Buena Vista in ventilating the 
cargo at least, if not also having the hides 
beaten, to prevent the injurious action of the 
worms upon them. He was bound by law 
to take all possible care of the cargo during, 
the course of the voyage (3 Kent Comm. 213; 
Cm-t Merch. Seam. 216; Abb. Shipp., jEd. 
1829, 90, 132); arid knowing his cargo was of 
a perishable natm-e, and had begun to de- 
teriorate, it was incumbent on him to take 
proper precautions for its preservation, dur- 
ing the delay of the vessel at that port es- 
pecially as her detention was owing to his 
fault in failing to fm-nish her an adequate 
crew. It was suggested, on the argument, 
that the libel claimed no special damages 
because of a breach of tbe duty of the mas- 
ter in this respect I do not remember that 
any exception was taken to the admission of 
evidence on that subject, and if it was, I 
am inclined to think the allegations of the 
libel are broad enough to comprehend all 
acts of non-feasance or misfeasance on the 
part of the master or owner in conducting 
the voyage, which tended directly to produce 
the injm-ies complained of. A portion of the 
hides received were damaged. That dam- 
IOfed.cAs. — 13 



age is at the risk of the shippers or under- 
writers, and is not to be regarded in this ac- 
tion. There is a difficulty in disci'iminating 
that damage clearly from the injm*ies caused 
by worms. But in my judgment, the fdir 
effect of the proofs is, that at least 25 per 
cent of the loss is ascribable to the latter 
cause. I shall, accordingly, fix that as th^ 
rate of allowance to the libellants, and ordei' 
a reference to ascertain the value upon which 
it is to be computed, disconnecting this injury 
from 'that by sea-damage. 

The claim for compensation, because of the 
depressed state of the mai'ket when the hides 
were delivered, compared with its condition 
when it is supposed they ought to have ar- 
rived, rests upon inquiries and dates too 
speculative and vague to be made safely a 
ground for adjudging damages. No time was 
stipulated between the parties for the de^ 
livery of the cargo; and the period at which 
the market price is to be determined must; 
therefore, be fixed upon mere hypothesis and 
conjecture. A variation of a week or even 
a day as to the period to be the criterion 
of market value, might make most essential 
difference in the result That demand is ac- 
cordingly rejected. The libellants also claim 
a repayment of freight money alleged to have 
been overpaid to the vessel. This demand 
is not made a point of contestation in the 
pleadings, and it is at least doubtful whether, 
if clearly proved, such payment could be a 
lien upon the vessel, or that any remedy, 
could be afforded the libellants in this ac-' 
tion. I shall, therefore, reject that claim. 

A decree will be entered for the libellants," 
and a reference be made to the clerk to com- 
pute the amount upon the principles of this 
decision. 

[Subsequently, on appeal to the circuit court 
this decree was reversed. Case No. 5,323.] 



Case KTo. 5,325. 

In re GEORGE at al. 

[1 liowell, 400.] X 

District Court D. Massachusetts. 1SC9. 

Bankrcptct — Objections to Dischabgb — Pkef- 
ERENCES— Books op Account. 

1. When objections are filed to the discharge- 
of partners who are bankrupts, the' trial may 
be jomt, but the verdicts and decrees must be- 
several. 

[Cited in Re Hoist 11 Fed. 857.] 

2. A preference is committed when a trader 
knowmg or suspecting that he is insolvent and 
must stop payment, pays or secures one cred-' 
itor or a few creditors in full, thus giving him ' 
or them an intended advantage over the rest 

[Cited in Alderdice v. Stite Bank of Vir-- 
gmia, Case No. 154.] 

3. The failure to keep proper books of ac- 
count will prevent the discharge of both part- 

1 [Reported by Hon. John Lowell, LL D 
Pistrict Judge, and here reprinted by nermis- 
sion.J 
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ners, thoiigh the fault may be wholly that of 
one of them. 
[Cited in Re Frey, 9 Fed. 384; Re Graves, 

24 Fed. 554.] 
[Cited in Re Howard, •'39 Vt. 595, 10 Atl. 
716.] 

4. Any of the acts which are made misde- 
meanors bv section 44 of the bankrupt law 
[of 1867 (14 Stat. 539)] may be set up and 
proved in opposition to the discharge of a bank- 
rupt, though he has never been tried crimi- 
nally for the misdemeanor. 

[In bankruptcy. In. the matter of J. H. 
George and G. G. Proctor.] 

Issues of fact tried by jury on objections 
to the bankrupts' discharge. 

F. J. Lippitt, for objecting creditors. 

E. Avery & G. M. Hobbs, for bankrupts. 

LOWELL,, District Judge (charging jury). 
The bankrupt law has two prominent fea- 
tures. 1. That the property of insolvent 
persons should be distributed proportionally 
among all their creditors, with the exception 
of a few debts of a privileged character, such 
iis taxes, and wages to a reasonable amount. 
2. That a debtor who has behaved fairly by 
all his creditors should be forever discharged 
from his obligations. These bankrupts were 
partners in trade, and their case, therefore, 
passes through the bankrupt court as one 
<;ase, much to the convenience of all persons 
interested; but when it arrives at this stage, 
it beconies, in reality, two cases, and you are 
to consider the petition of each partner for a 
discharge and the objections made to it, sev- 
erally. Each bankrupt must stand or fall 
by his own acts; those of his co-partner, com- 
mitted without his knowledge, will not affect 
liim, excepting that a neglect to do what the 
law positively requires, such as keepiiig prop- 
er books, will affect both, though it should 
actually be the neglect of one only. 

TheSH bankrupts, having submitted them- 
selves to examination, and .having complied 
with all the forms of the law, apply now for 
their discharge. Any creditor who has a 
provable debt is entitled to oppose the appli- 
cation, and is bound to specify the grounds 
of his opposition. When these creditors, rep- 
resenting, as it appears, a considerable num- 
ber, and in truth, necessarily representing all 
the creditors, have made such specific charges. 
Issues of fact and law are thereby made, and 
the court has power— and I usually exercise it 
on the seasonable request of either party— to 
order the questions of fact to be tried by a 
jury. In such a trial the creditors stand like 
plaintiffs in an action, and are bound to make 
out the specific charges, or some one of them, 
by the preponderance of the evidence, a bur- 
den which is perhaps sufficiently compen- 
sated by the right to open and close the case. 
For convenience I shall call these creditors 
plaintiffs and the bankrupts defendants. You 
will therefore consider these specifications in 
their separate application to each defendant, 
and, by the consent of the parties, you will 
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also make separate findhigs on the several 
specifications. 

The charges numbered one and two— the 
third having been waived— relate to prefer- 
ences said to have been given by the defend- 
ants to a pre-existing creditor. These charges 
do not, perhaps, contain any imputation of 
moral turpitude. It has been, the usage in 
many well-ordered mercantile communities for 
persons in failing circumstances to pay such 
of their creditoi-s in full as tliey chose to pay, 
and neither the common law nor any statute 
or rule in equity has forbidden it In thia 
commonwealth such conduct has been illegal 
ever since our insolvent law was passed in 
1S3S [Insolvent Laws Mass. p. 13, c. 163]; 
and it has come to be a part of our mercantile 
morality that such advantages should not be 
given to favored creditors; but the practice has 
been different in many other parts of the 
country. A preference is now made a stat- 
ute fraud throughout the United States, and a 
fraudulent preference is a bar to the discharge 
of the debtor. A debtor gives a preference 
when, knowing, believing, or suspecting tiaat 
he cannot pay all his creditors in full, he 
chooses to pay or secure one, and thus to give 
him an intended advantage over the rest. The 
first inquiry, then, is, whether the payments 
here alleged were made; if so, whether the 
defendants were insolvent at the time; and, 
lastly, whether they made the payments with 
the intent charged. If you find the knowl- 
edge of insolvency, and an expectation or 
fear of stopping payment, you must infer the 
intent, because every sane person is presumed 
to intend the well-known consequences of his 
acts, just as you infer, if a person passes a 
counterfeit coin as good^ knowing it to be 
counterfeit, that he intended to defraud the 
person to whom }}& passed it. The intent with 
which an act is done is not, ordinarily, a. mat- 
ter of direct evidence, but of inference from 
the act and the surrounding circumstances. 
If you see a person eating, you infer that he 
'Is hungry; and so throughout the whole do- 
main of human conducts The plaintiffs ai*gue 
to you that the actual insolvency of thedef end- 
ants, at the dates of the payments charged, 
-is clearly shown by then* books of account. 
They say that there were, at that very time, 
considerable debts overdue, so tliat the de- 
fendants had in fact stopped payment a day 
or two before; and further, that the acts of 
the defendants, and the state of their affairs 
as shown by the schedule prepared by one of 
them two days after the last alleged prefer- 
ence, clearly prove not only the fact, but also 
tlieir own knowledge of the state of their af- 
fairs; and you will recollect what was urged 
on the other side. One remark only is nec- 
essary on this point. It has been zealously 
insisted, on the one side, that the payments 
were made out of the usual course of busi- 
ness; that one of the debts was not due, and 
tliat the others were not called for.— being 
loans on call. All these matters of fact you 
^will decide; but one argument seemed to as- 
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sume that a payment in the ordinary course 
of business could not be a preference; and 
the other, that one not so made must be a 
preference. Neither is absolutely true as 
a proposition of law. The fact may be, 
and no doubt usually is, very important 
in the view of the jury; but it is only as evi- 
dence of intent. Some payments might be 
preferences, though made in what seemed to 
be the ordinary course, and others might not 
be, though made out of it. It is a question of 
intent in each case. Under a part of section 
35 of the statute, relating to certain frauds 
other than preferences, and not relied on in 
this case, the fact that a conveyance was made 
out of the ordinary course of business of the 
bankrupt is declared to be prima facie evi- 
dence of fraud. Even under that clause it 
would still be a question for the jury whether 
the intent of the conveyance was fraudulent 
In this case all the circumstances are for the 
•consideration of the jury on the question of 
Intent. 

The next two specifications are founded on 
.section 44 of the statute, and for the purposes 
of the trial I rule that if the acts and intents 
therein alleged are proved, the defendants 
cannot be discharged, although the same acts 
are hy the law made a misdemeanor, and these 
defendants have never been ti-ied criminally 
for tlie misdemeanor. The fouiiii specifica- 
tion is that tlie defendants, being insolvent, 
did, under the false color and pretence of car- 
rying on their trade, obtain certain goods on 
credit, with intent to defraud their creditors 
by selling the goods at once for cash, in order 
to raise funds for making certain preferences, 
being the same preferences before set forth; 
and the fifth is, that they disposed of, other- 
wise than by bona fide transactions in the or- 
■dinaiy way of their trade, certain goods which 
they had bought on credit, &c. The goods 
are fully described in each case, and both 
frauds are said to have been committed with- 
in three months before the petition in bank- 
ruptcy was filed. No objection was taken 
that these specifications do not allege the acts 
to have been done in contemplation of bank- 
ruptcy, which I am inclined to think, is a 
-necessai-y allegation, because congress has no 
criminal jurisdiction of acts or dealings be- 
tween debtor and creditor, generally speaking, 
but only as relating to some matter like bank- 
ruptcy, or a patent-right, &c., which is put 
under their control by the constitution. As 
■this point was not taken, and as the defect 
might be readily amended, you will consider 
these specifications on their merits. Under 
■the fourth, it must be proved that some false 
.statement of the kind alleged was made, either 
by word or act; and under the fifth, that the 
sales were made out of the ordinary course 
■of the trade of the defendants, besides the 
other facts of preference necessary to be 
.shown under the first and second specifica- 
tions, and which are alleged in the fourth and 
fifth as part of the Intent. 
The sixth and last specification must be de- 



cided for or against both defendants alike, 
because the fact and not the intent, is the 
essential thing. The allegation is that the de- 
fendants did not keep properbooks of account. 
This is a most important part of the law, 
because it is that which is intended to provide 
the assignee- representing the creditors with 
the means of tracing out all the dealings oi 
the debtors, to ascertain what has become of 
their property, what are the causes of their 
failure, and whether they have dealt fairly 
and equally with their creditors. However 
harshly the law may sometimes operate with 
some small traders, whose affairs seem hardly 
worthy of the trouble of recording them, it is a 
most reasonable and salutai*y rule in its appli- 
cation to merchants dealing with large sums 
and contracting large debts, and in a position 
to know and to be able to carry out the law. 
It is a question of fact Whether the books are 
such as will give to a competent person ex- 
amining them knowledge of the ti'ue state of 
the merchant's affairs.' There is no positive 
rule of law requiring the entries to be made 
daily (though they ought to be at or near the 
time of the transactions), or the balances to 
be made at any fixed periods, or the books to 
be kept in any particular mode. The ques- 
tion is addressed to the good sense and knowl- 
edge of the jury, aided by such explanations 
as may be offered by experts or other compe- 
tent witnesses, whether the books before them 
are sufficient and properly kept. , You will re-' 
call the particulars in which the plaintiffs say 
these books are deficient, and the evidence 
and arguments upon these points on either 
side, and I need not repeat them. If the 
books were imperfectly or improperly kept in 
any of these particulai-s, both bankrupts must . 
lose their discharge, because it is a condition 
annexed by congress to such a discharge in 
the case of merchants that their books shall ' 
have been properly kept, subsequently to the 
passage of this act, and no excuse however 
true, and no innocence of intention will avail 
to supply the deficiency. 

The jury found both bankrupts guilty of char- 
ges 1, J, and 6, and not guilty of the others. 
Discharge refused. 

[See Case No. 5,32G.] 



Case Wo. 5,336. 

In re GEORGE et al. 

[1 Lowell, 494.H 

District Court, D. Massachusetts. 1S70, 

B AXKRUPTCT — Costs. 

1. The court will not usually award costs 
to the prevailing party on the issue of the 
bankrupt's discharge. 

2. Semble, if the objections were frivolous 
or vexatious, or if, on the other hand, the 
bankrupt were shown to have the means of 
paying costs, a different order might be taken 
in this respect. 

[Cited in Re Holgate, Case No. 6,601.] 

1 [Reported by Hon. .Tohn Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion,] 
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P!n banki-uptcy. In the matter of J. H. 
Geoi'ge and G. G. Proctor.] 

F. J. Lippitt, for creditors. 
E. Avery, for bankrupts. 

LOWELL, District Judge. Certain credit- 
ors objected to the discharge of these bank- 
nipts, and the questions of fact arising there- 
on were submitted to a juiy, who found 
some of the specifications to be true. [Case 
No. 5,325]. The creditors now move for 
costs. I have not found any reference in the 
statute or the general orders to the costs of 
either party in what is often the vital and 
most closely contested issue in the cause, 
unless it be in section 23, where it is pro- 
vided that all the costs of suits and the sev- 
eral proceedings in bankruptcy shall be a 
first lien on the assets. The costs here men- 
tioned include all the usual and proper fees, 
whether in the ordinary conduct of the pro- 
ceedings, or in suits which the assignee has 
properly brought or "defended in the admin- 
istration of his trust. But I have not held 
them to cover the costs of opposing the debt" 
or's discharge, for this reason: The statute 
makes it no part of the assignee's duty or 
right to oppose the discharge of the bank- 
rupt, but carefully regulates that matter as 
being one between such creditors as choose 
to act In the premises, and the debtor him- 
self. The assignee cannot interfere unless he 
happens to be a creditor, and then only as 
creditor. It would seem, therefore, that for 
some reason, congress thought best to treat 
this question as one of private rather than 
general concern. Perhaps it was thought 
that some creditors might choose to give the 
bankmpt his certificate, notwithstanding any 
conduct by which he might have forfeited 
the right to it, and that they ought not to 
be charged with the expenses of an opposi- 
tion which they do not wish to make. This 
view is quite consistent with that part of the 
law which gives any one or more of the cred- 
itors the right to oppose the discharge for 
cause, although a majority in number and 
value may have assented to its being grant- 
ed. If, then, tliis is a sort of private suit 
between the debtors and those creditors who 
choose to object, should the prevailing party 
recover costs? I have found no statute of the 
United States which gives an absolute right 
to costs in a case of this kind; and I take 
it to be clear that the district court, sitting in 
banlcruptcy, has the discretion, like other 
courts of equitable jurisdiction, to give or 
withhold costs, in whole or in part, as it may 
deem just, In all proceedings not specially 
regulated by statute. Such appears to have 
been the practice under the statute of 1841 
[5 Stat 440]. In re Guild [Case No. 5,860]. 
Under the act of 1867 [14 Stat 517], I have 
seen reports of cases in which the objections 
appear to have been overruled with costs, 
but I recall no case in which the point has 
been at all. discussed, -or in which costs have 



been given against the bankrupt. It seems 
to me that a sound judicial discretion pre- 
scribes that costs should not in general, be 
given in these cases. The bankmpt is pre- 
sumed to be poor, and in most cases would 
probably be xmable to pay costs; and, on 
the other hand, as there ought to be mutual- 
ity In these things, I should not usually give 
costs against the objecting creditors. The ex- 
ceptions, perhaps, should be where, on the 
one side, frivolous, unfounded, or clearly in- 
sufficient objections were made, which might 
justly be deemed vexatious; or, on the other, 
where the debtor appeared to be clearly in 
tlie wrong, and to have the means to pay 
the charge. Applying these rules to the pres- 
ent case we find that the specifications which 
were sustained by the jui-y are those which 
charge a preference to one creditor, and a 
failm-e to keep proper books of account 
There was nothing to show actual fraud or 
concealment of property, and no reason to 
suppose that the defendants could now re- 
spond to the execution. Under these circum- 
stances tlie creditors must be content with, 
holding the original debt and interest good 
against the debtors. It will not be difficult 
for creditors to combine in such way that 
the expense to each will be comparatively 
slight The greater hardship is when an, hon- 
est debtor entitled to his certificate is op- 
posed by his creditors. But even in that case 
I should not feel at liberty to vary the rule, 
excepting in such instances as I have sug- 
gested. He must come prepared to prove 
his right to relief, and to meet any objection 
that may be made in good faith and with, 
probable cause. The contest would be too 
unequal If the parties were not to stand on 
a like footing in tliis respect This case 
does not necessarily involve the point wheth- 
er, under any circumstances, the costs, or 
any part of them, might, in the discretion of 
the court, be allowed out of the fund, though 
not within section 2S; because here the fund 
is said to be insufficient Motion denied. 
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Case Ho. 5,3S7. 

The GEORGE. 

[2 Gall. 249.] i 

Circuit Court, D. Massachusetts. Oct, Term,. 
1S14.2 

Pkize— Collusive Oaptuee — Delivery on Baii*. 
— FouTHEu Proof. 

1. A case of collusive capture. Regularly 
no delivery on bail of prize property ought to- 
be made, either to tlie captors or the claimant, 
until after a hearing of the cause. In most 
cases a sale is preferable to an appraisement, 
when the value is to be ascertained for the 
purpose of a delivery on bail. 

[See The Bothnea, Case No. 1,6SG.] 



1 [Reported by John Gallison, Esq.] 

2 [Affirmed m 2 Wheat. (15 U- S.) 278.] 
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2. Under what circumstances further proof 
is admissible in cases of an asserted collusive 
capture. Further proof in prize causes is nev- 
er admitted by way of oral testimony; but 
always by written evidence and depositions. 

See The Bothnea [Case No. 1,686], and 
The Betsy [Id. 1,364]. 

In admiralty. This was a prize cause 
brought by appeal from the district court of 
Maine. 

Dexter & Kinsman, for captors. 
Gr. Blake and Mr. Preble, for the United 
States. 

STORY, Circuit Justice. The schooner 
George, of the burthen of one hundred and 
thirteen tons, with her cargo, -was captured, 
on or about the 13th day of January, 1S14, 
by the private armed schooner Fly, of Port- 
land, owned by Henry L. Detoven, master, 
and William S. Sebor, lieutenant of the same 
vessel. The privateer is described in her 
commission as of the tonnage of thirty-nine 
tons and twenty-eight ninety-fifths, mount- 
ing four swivels and one carriage gun, and 
navigated by twenty men. In point of fact, 
there were only fifteen persons composing the 
■ci'ew, including the master and lieutenant, 
and prize master, who were the only ofla.cers 
on board; and the "whole crew were hired on 
•wages, and were to have no share whatso- 
ever of prizes. At the time of the capture, 
the George was lying at anchor in Long 
Island harbor, in the island of Grand Manan, 
a British possession in Passamaquoddy Bay, 
Ostensibly bound to Havanna, in the island of 
Cuba. The cargo on board, with the excep- 
tion of thirteen hogsheads of fish, and three 
hundred boxes of herrings, consisted en- 
tirely of British manufactures of great value, 
and ostensibly owned by British subjects 
resident in the British dominions. The George 
was in fact navigated by five persons, ac- 
cording to the allegation in her certificate of 
clearance and list of men, viz. by a master, 
a mate, two seamen and a cook, and the 
three last were of different nations, one a 
Portuguese, one a Greek, and one a Spaniard. 
There was also on board a supercargo. Im- 
mediately upon the capture, which was made 
without the slightest resistance, the whole 
crew, except the master, were sent on shore, 
and. the prize was brought into the port of 
Ellsworth^ where she was seized by the col- 
lector. It seems, that the cargo of the 
George was originally brought from Halifas 
to St. Johns, and tliat from the latter place 
the vessel sailed, on or about the Sth day of 
January, 1814, having on board convoy in- 
sti'uctions to rendezvous at Etang harbor, 
whence she was to sail on her voyage. It is 
worthy, however, of remark, as it connects 
itself with the last deposition of O. Thomas, 
that the place of rendezvous in the original 
convoy instructions is written "Halifax," 
which is erased, and "Etang Harbor" substi- 
tuted. It is also worthy of remark, that the 
same privateer, but a few days before, cap- 



tured a valuable vessel bound ostensibly 
from St Andrews to Halifax. A prize al- 
legation was filed in the district court of 
Maine by the master of the Fly, and upon 
the return of the usual monition, the United 
States intervened, and claimed condemnation 
of the George and cargo, upon the ground, 
that the capture was collusive, and a fraud 
upon the laws of the United States. Upon 
this claim the disti'Iet court admitted the 
parties to further proof, and that having 
come in, after a full hearing, the vessel and 
cargo were condemned to the United States. 
From this decree the captors have appealed 
to this court, and the cause has here been 
elaborately argued. 

Before I pi:oceed to the consideration of 
the principal questions in this ease, I shall 
take occasion to examine some collateral 
points, to which our attention has been di- 
rected, and which, with a view of settling 
the practice in prize causes, are very proper 
for judicial deliberation. And it is a source 
of painful consideration, that notwithstand- 
ing the many instances, in which this court 
has had occasion to express its disapproba- 
tion of the indiscriminate delivery of prize 
property on bail, contrary to the regular 
course of prize co\u:ts, to whomsoever shall 
choose to make himself a claimant, however 
weak, or fraudulent, or illegal, his title may 
be, that practice still continues. In the pres- 
ent case, after the United States had seized 
the property, and interposed a claim, on the 
ground of fraud, and before a hearing of 
that claim, a delivery on bail of the whole 
prize property was allowed to the captors 
after an appraisement. It is notorious, that 
such appraisements, when made with good 
faith,. are extremely unsatisfactory; and in 
many instances it is equally notorious, that 
in appraisements the grossest impositions 
have been practiced upon the court. Why, in 
all cases of prize property, a sale, instead of 
a delivery on bail, should not be made, pend- 
ing the prize proceedings, where the goods 
are really destined for sale in this coimtry, 
it is not easy to answer. It would at least 
have this good effect, that it would at once 
suppress fraudulent claims by taking away 
the temptation to iniquitous practices, and 
it would repel from the public tribunals 
much of that reproach, which has been unde- 
servedly cast upon them. In making these 
remarks, I wish to be understood, as not 
meaning to convey the slightest imputation 
upon the venerable judge of the district court 
of Maine. The evils are not attributable to 
himself; but to those irregularities of prac- 
tice, as well in respect to delivery on bail, as 
other incidental proceedings, which have so 
much embaiTassed the appellate court in re- 
yisiUg the decisions from the district of 
Maine. The principal point, however, which 
has called for the attention of the court, is 
the practice, which is to govern in this novel 
proceeding on the part of the United States. 
There can be no doubt, that the Uhite'd States 
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may well intervene in prize causes to secure 
and enforce their rights, whether growing out 
of the breach of municipal regulations, or of 
the laws of war. In the present case, such an 
intervention was peculiarly fit,, for without 
doubt the property either belonged to the 
enemy, or to American citizens, who in this 
transaction must be deemed enemies. The 
question then occurs, whether the United 
States or the captors are entitled to inti*oduce 
further proof, to sustain their relative rights, 
after all questions as to the character of the 
property itself have been settled. As to the 
United States, if they choose to rest their 
claim upon the facts apparent upon the rec- 
ord growing out of the prize proceedings, 
there is no reason in genei'al for the admis- 
sion of further proof. But if the fraud of 
the captors, or of the captured, is to be made 
out by evidence aliunde, It seems to me not 
only competent, but the indispensable duty of 
the court, to direct such further proof, and to 
issue commissions for this purpose. And 
where such further proof is admissible, it 
should in general be open to both parties, and 
always be by depositions and written evidence. 
Mere oral testimony is inadmissible in prize 
proceedings. There are exceptions, however, 
to the admission of further proof on behalf 
of the asserted captors; for if t^ey have 
acted with gi'oss ill faith, or gross negligence, 
the attendant of fraud, the court ought not 
to ti'ust those with an order for further proof, 
who have thus shown that they mean to 
abuse it. This rule will be a salutary check 
upon captors, and will materially subserve 
the public interests, by suppressing fraudu- 
lent connivances, destructive of public mor- 
als. The admission of the further proof in 
the disti-iet court of Maine was,, therefore, 
regular and proper; although it is to be re- 
gretted, that it was not taken by commission 
under an order distinctly allowed for this 
purpose. 

Let us now proceed to the merits of the 
controversy as between the United States 
and the captors, for there is no claim on be- 
half of the captured. And here, at the very 
threshhold of the cause, the court are called 
upon by the counsel for the captors, with an 
eloquence, to which it is impossible to yield 
too high a homage, to disentangle themselves 
from all prejudices and suspicions, and to 
believe the whole transaction a fair one, un- 
til it is proved otherwise by plenary evi- 
dence of fraud. We are emphatically re- 
minded of the danger of trusting to appear- 
ances, as the guide of judgment, and of the 
extreme indiscretion of hazarding con jectm-es, 
which mislead the more as ingenuity or con- 
fidence of mind induce us to indulge them. 
For Myself, I receive the admonition with 
real pleasure, and have no inclination to 
undervalue its real force. For persons of 
exalted genius and authoritative learning, It 
may not be unfit to adopt the boldest pur- 
suits on the ocean of conjecture. I pretend 
not to the rashness, or the ambition^ to hold 



so perilous a course. My humbler mind is 
content with humbler views, with judgments 
formed hy patient inquiries, aided by the 
lights of authority and precedent. I con- 
tent myself with plying the shore, as a more 
suitable task for those, who hope, by cautious 
diligence, to arrive at a port of safety. To 
drop figurative language, I may be permitted 
to say, that the duties of a judicial oflice re- 
quire a constant and patient examination of 
evidence, which is not only sometimes ir- 
reconcilable, but often comes under circum- 
stances, which make the task unwelcome and 
embarrassing. To allow ourselves to be 
carried away by slight suspicions, or doubts, 
would be to surrender our judgments, and to 
inflict upon suitors all the punishments at- 
tending upon the popular delusion, as to the 
uncertainty of the law. But, when we are 
called upon to weigh probabilities, to detect 
impositions, and unweave the web which 
fraud and Ingenuity, in this age of contriv- 
ance, industriously spread to ensnare and to- 
deceive us, it would be the most extrava- 
gant of errors, to shut our eyes against what 
is passing in the world, and would betray 
a visionary attachment to ideal virtue, whol- 
ly inconsistent with the sad lessons, which 
experience daily points out and verifies by 
example. A course of this nature would be- 
a complete sacrifice of judicial functions, 
and, under the mockery of law, would sur- 
render the rights of all honest men in the 
community. If indeed the doctrine which 
I now assert, need support, it will be found 
recognized by Sir "W. Scott in The Rosalie 
and Betty, 2 C. Rob. Adm. 343. "In cOnsid- 
ei'ing this ease," says that able judge, "I am 
told that I am to set off without any preju- 
dice against the parties from any thing, that 
may have appeared In former cases; that I 
am not to consider former circumstances, 
but to suppose every case a true one till the 
fraud is actually apparent. This Is un- 
doubtedly the duty, in a general sense, of all 
who are in a judicial situation; but, at the 
same time, they are not to shut their eyes to 
what is generally passing In the world; to 
that obvious system of covering the property 
of tlie enemy, which, as the war advances, 
grows notoriously more ai'tificial; higher 
prices are given for this secret and dishon- 
orable service, and greater frauds become 
necessary; old modes are exploded, as fast as 
they are found ineffectual, and new expedi- 
ents are devised to protect the unsound parts 
better from the view of the com't. Not to 
know these facts, as matters of frequent and 
not unfamiliar occurrence, would be not to 
know the general nature of the subject, upon 
which the court is to decide; not to consider 
them at all would not be to do justice." 

On a general survey of the case now be- 
fore the court, it cannot but be conceded, 
that it bears a considerable resemblance to 
that class of cases of collusive captures, which, 
though not new, are yet very unwelcome 
guests to the court. The proximity of the 
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district of JMaine to the Britisli tertitorifes, 
the numerous ports with wliich it is indent- 
ed, and the consequent facility of communi- 
cation, afford the strongest temptations to 
illicit traffic, whenever the prices of British 
manufactures are so high in the United 
States as to excite the cupidity of speculating 
and unprincipled men. The extravagant 
prices of British manufactures siace the "war 
have quiclcened this avaricious spirit, and the 
records of this and of the district courts pro- 
nounce how extensive have been the com- 
binations of the enemy and of some of our 
own citizens, to encom-age and to protect 
this illegitimate commerce. Circumstances 
of this nature, though tiiey may not justly 
awalien suspicions, are not likely to lull 
those, which have once been fairly excited. 
Taken in connexion with these circumstan- 
ces, the case before the court may be con- 
sidered in two views, viz. upon the intrinsic 
evidence, and upon the positive testimony, of 
collusion, which it presents. I will, in the 
first place, advert to that view, which is ap- 
parent upon the ti*ansaction taken per se. 
And here it cannot be denied, that some of 
the circumstances, relied on by the United 
States, afford a very slight, if any, infer- 
ence of fraud. In truth, they are just such, 
as might accompany an innocent transaction, 
though they might not be strangers to a 
premeditated imposition. It is hardly possi- 
ble, in this age of refinement in fraud, that 
any ti-ansaction should wear that character 
upon its forehead. It would be unnatural 
and absurd, that every disguise should be 
thrown off, and an invitation given to the 
public to sift and detect the purposed mis- 
chief. No men in their senses, however bold 
or thoughtless, would fail to throw over their 
dishonorable projects, the grace and ease 
and simplicity of truth. On the other hand, 
a care, sedulously exei'cised, to repel every 
possible imputation of illegality, would give 
too artificial and studied an effect, to escape 
public notice. The systematic arrangement 
would betray its origin. 

Apart, then, from these general circum- 
stances, let us consider the conduct of the 
privateer and of the prize. In the first 
place, the armament, size and ownership, of 
the privateer, considering the advanced state 
of the war, and the diligence and force of 
the British navy on our coast, were not of 
such a nature as decisively to engage the as- 
sent of the mind in favor of the apparent 
intention of the parties. But connected 
with the extraordinary mode of hiring the 
crew, it is difiicult to resist the impression, 
tliat somethuig more was meant, than the 
ordinary employment of a cruise. This is 
the first instance, which has ever come be- 
fore me, in which seamen have been hired 
on board of a privateer at monthly wages, 
and with an express release of all claims to 
the prizes captured during the cruise. The 
impolicy of such a stipulation is so obvious, 
that it seems hardly credible, that in any 



bona fide transaction it should find a place. 
It has a direct and immediate tendency to 
discourage all gallantly and enterprise, to 
sever the interests of the crew from that of 
the owners, and to afford temptations to 
plunderage and embezzlement of prizes. 
Men will not readily be induced to hazard 
their lives, where neither honor nor interest 
is at stake; much less will they guard with 
anxiety and vigilance, or defend with brav- 
ery and firmness, property, in which they 
have no hope of profit. I will venture to ap- 
peal to the knowledge -of my learned brother 
in the district court, and of every gentleman 
of the bar, when I assert, that in the great 
number of prizes, which have been adjudi- 
cated in our courts since the war, not a soli- 
tary case can be found, where such a very 
I extraordinary stipulation has existed. On 
the other hand, it is notorious, that high 
'bounties, besides a full share of prize mon- 
ey, have been very frequently given, to in- 
duce seamen to engage in the service. So 
difficult has it been to secure adequate crews 
-under all the allurements, .which the ene- 
my's commerce has afforded. And what is 
the inducement held forth in the present 
shipping articles for a release by the crew 
of their shares in prizes? The wages of 
twenty, dollars per month, which the ship- 
ping articles denominate extraordinary wa- 
ges. Now I will venture -to appeal to the ex- 
perience of all persons conversant with this 
business, that bounties as high as this have 
often been given or advanced; and that, as 
wages, the sum does not much, if at all, ex- 
ceed the ordinary rate of hire, which has 
been given since the war for private serv- 
ices. There is but one way of solving the 
difficulty, which such a stipulation presents; 
and that is, that the voyage was intended 
for fraudulent purposes, and the captures 
were to be collusive. The service was con- 
templated to be short, and the wages were 
to be easily earned by a traffic without hon- 
or and without peril. 

The conduct and equipment of the cap- 
tured vessel were not less singular. She was 
loaded with a very valuable cargo of mer- 
chandise, all of which, with the exception 
of an insignificant quantity of fish and her- 
ring, which might have been thrown in by 
way of cover, was peculiarly fitted for the 
market of the United States. I will not say, 
that the cargo was not adapted for the Ha- 
vanna market In general, it probably was, 
for it is inconceivable that the parties, if 
they intended a fraud, should forget to 
make the destination at least plausible. It 
is sufficient for my purpose, that all the 
British, manufactures were of a sort, which 
bore the highest price, and were most in de- 
mand in the United States. On the other 
hand, the cargo, however well adapted for 
sale in the Havanna, could not there, from 
the freedom of- intercourse and the* facility 
of trade, bear prices at all proportionate. 
And it is not a little extraordinary, that an 
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. indirect ti-ade through the British provinces 
1 should, with the accumulation of double 
(freights and expenses, he carried on, when 
;the direct trade from Great Britain was 
open to the enterprises of her merchants. 
. The crew of the George were also wholly in- 
adequate for such a voyage in the winter 
season. Two seamen and a cook, who were 
-foreigners, composed the crew for ordinary 
-duty; and it is inconceivable that so valua- 
ble a cargo should have been intrusted with 
so small a crow for any thing more, than a 
•mere coasting voyage. And why should for- 
■eigners be selected? It is said that British 
seamen were scarce and liable to be impress- 
ed. But, however true this may be in the 
mother country, no one can doubt, that the 
-provinces afford large numbers of seamen. 
The other equipments of the vessel for the 
•voyage I dp not think it necessary minutely 
to consider; though I must confess, that the 
testimony strongly impresses me with the 
rbelief, that they were not sufficient for the 
ostensible voyage. The vessel also had con- 
voy instructions, and orders to rendezvous, 
■as it is affirmed, at Btang harbor, so as to 
sail under the protection of convoy. Putting 
out of sight all question whether Halifax 
"was not the real station for convoy, which 
I incline to believe, why was not the George 
at Etang harbor, conformably to her orders? 
She sailed, as it is apparent from her log- 
:book and from the testimony in the case, 
-with a wind fair for that port, and yet, so 
far from placing herself under the protec- 
tion of convoy there, she voluntarily sought 
an open harbor in an exposed island, incapa- 
ble of defence against any hostile attack, 
and obvious to every hostile cruiser. This 
extraordinary conduct is not attempted to be 
accounted for, and is indeed incapable of 
any rational explanation. It was certainly 
tiie height of madness, if the property and 
destination were bona fide; and I cannot 
but think, that there was too much method 
in this madness, to warrant a supposition of 
innocent delusion. And for what purpose 
Tvas the George lying in Long Island harbor 
for several days? Nothing appears to jus- 
tify It. The circumstances also of the cap- 
ture are not a little singular. The privateer, 
it seems, had due notice of its destined prey 
while lying in an American port, and im- 
mediately sailed to obtain it, without even 
the benefit of an accurate pilot The George 
was captured without the slightest resist- 
ance, while lying at anchor; and immediate- 
ly her whole crew, except the captain, were 
sent on shore, and the prize manned for an 
American port Now I would ask, why 
should the supercargo and the crew have 
been dismissed, to give the alarm, and in- 
crease the chance of a recapture. Why, so 
near an American port, should the captors 
have voluntarily relinquished the statutable 
bounty for every prisoner of war? Why 



should not the supercargo have been 
brought in, to answer on the standing inter- 
rogatories? Without pretending to answer 
these questions, I must say, that if the cap- 
ture were collusive, there would be nothing 
extraordinary' in these occurrences. As to 
the papers found on board, there is nothing 
in them, which is decisive either way. Noth- 
ing is more easy, than the fabrication of 
papers; and these are as merely formal, as 
any that could be devised. It is notorious 
upon the records of our coui-ts, that as illicit 
trade has become more inviting, places have 
changed their names; Halifax has become 
St Bartholomews; and I know not wliy, lu 
a given case, by a like metamorphosis, Ha- 
vanna may not have become a port in the 
district of Maine. These are some of the 
intrinsic circumstances of this transaction, 
which carry to my mind a pregnant pre- 
sumption of collusion. They may, perhaps, 
have occurred in a bona fide voyage; but so 
rare would be the chance, and so extraordi- 
nary the coincidence, that the most sober 
judgment would pause, before it would in- 
cline to admit the probability. 

If we turn to the positive testimony in the 
case, every doubt of innocence must be 
strengthened, and every presumption of 
guilt inflamed. Much of the apparent diffi- 
culty in weighing the testimony will be 
avoided by taking all the depositions in a 
chronological order, and comparing the suc- 
cessive depositions of the same pei-sons to- 
gether. It is said, that the testimony of 
some of the witnesses, as to the confessions 
of the Messrs. Merrits, is incredible. I pro- 
fess not to feel the force of this objection. 
I can perceive no reason, why persons en- 
gaged in smuggling, in the tide of success, 
and under circumstances of almost thor- 
oughly imagined security, from past expe- 
rience, as well as present hopes, should not, 
among persons of their own vocation, re- 
count their success, or avow their inten- 
tions, with all the self-complacency of regu- 
lar adventurers. So far as the testimony is 
impeached by credible witnesses, it undoubt- 
edly abates its force; but after every rea- 
sonable deduction on this head, I am still of 
opinion, that the weight is in favor of its 
verity. But setting all the' rest aside, the 
testimony of James Crocker, who stands 
wholly unimpeached and has no interest, 
would be decisive as to the collusion. It is 
difficult to read his statements, and not to 
yield to the conclusion, that the capture was 
collusive. On the whole, I ajn for affirming 
the decree of the district court As this opin- 
ion is concurred in by the district judge, let 
the decree be affirmed. 

Upon an app«il to the supreme court, further 
proof was directed [1 Wheat. (14 U. S.) 4081. 
and upon its coming in, the court, after full 
argument, affirmed the decree (2 Wheat [15 TJ. 
S.] 278). 
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Case Ko. 6,3S8. 

The GEORGE. 

[1 Mason, 24.] i 

-Circuit Court, D. Massachusetts. Oct. Term, 
1815. 

Prize— JosTiFiCATiON for Captdrb — False and 
Simulated Papeks — Good Faith of Captoks. 

1. Prol)able cause is a suflacient justification 
fof a capture. But such protection may be for- 
feited by subsequent misconduct or negligence. 
"What constitutes probable cause. 

[Cited in The Lra Manche, Case No. 8,004; 
Averill V. Smith, 17 Wall. (84 U. S.) 92.] 

2. Effect of false and simulated papers. 

3. Captors are bound to good faith and or- 
dinary diligence; and are therefore liable for 
ordinary negligence. 

■ ■ 4. To constitute probable cause for capture, 
it is not necessary that there should be prima 
facie evidence to condemn. It is sufl5eient if 
there be circumstances, which warrant a rea- 
sonable suspicioa of illegal conduct. 
[Cited in Brissac v. Lawrence, Case No. 1,- 
8SS; Gala Plaid, Id. 5,183; The La 
Manche, Id. 8,004: The Isabel Thompson 
• V. U. S., 3 Wall. (70 U. S.) 162.] 

[Appeal from the disti'ict court of the 
United States for .the district of Massa- 
chusetts.] 

This was a case of an American ship, cap- 
tured by an American cruiser, and afterwards 
recaptured by the British, and condemned in 
their courts. The owners proceeded against 
tlie captors for restitution in damages, alleg- 
ing the captiure to be illegal, and that the cap- 
tors, by sundry irregularities, had forfeited 
the protection otherwise indulged them by 
the law. 

Mr. Prescott' and A. Townsend, for libel- 
lants. 
Sprague & Pitman, for captors. 

Mr. Townsend cited 2 Valin, Comm. 270; 
. Azuui, c 3, art 4, §§ 2, 4, 5, note 193; Bynk. 
per Dupon. 3; Purviance v. Angus, 1 Dall. 
[1 U. S.] 184; Maley t. Shattuck, 3 Crancli 
[7 U. S.] 458-488; 1 C. Kob. Adm. 95; 3 C. 
Rob. Adm. 129; 6 C. Rob. Adm. 31C. For the 
captors were cited The :iraria, 4 C. Rob. 
Adm. 348, 350; The Anna Catharina, Id. 
110, 111; The Lively [Case No. 8,403]. 

STORY, Ch:cuit Justice. This is a libel for 
damages for an alleged illegal captm*e of the 
brig George and cargo by the private arm- 
■ed ship Orlando, Babson commander. The 
brig was captured on the 9th of Febru- 
ary, 1815, about the latitude 39' or 39° 30" 
N., and longitude 69° 30" or 70° W., and 
■ordered to the United States for adjudica- 
tion; and afterwards, on the Ifith of the 
same month, was recaptured by the Brit- 
ish, and carried into Halifax, and there, 
together with her cai'go, couuemueu as la^vf- 
ful prize. The cargo on board, at the time 
of the capture, consisted of cotton, rice, 
molasses, tar, and reeds; and the brig pur- 
ported to be on a voyage from Georgetown 

• i [Reported by William P. Mason, Es"q.] 



' (S. 0.) to New Bedford, (jMass.) The testi- 
mony in -the cause as to the conduct of the 
captors, as well at the time of the capture as 
afterwards, is very voluminous, and it is not 
necessary to be minutely stated. There is no 
conti'oversy, that the brig and cargo were 
owned by the libellants, who are American 
citizens. 

The principal questions made at the argu- 
ment are: 1. Whether there was probable 
cause for the capture. 2. If there was, 
whether the protection was not forfeited by 
the subsequent misconduct and negligence of 
the captors in the navigation of the prize. 

Before I proceed to the consideration of 
these questions, it may be proper to dispose 
of a preliminary objection taken to the con- 
duct of the captors at the moment of cap- 
ture. It is admitted, that a belligerent has 
a right to search every vessel found up- 
on the high seas, in order to ascertain her 
national character and conduct; but in re- 
spect to neutrals, the search is to be con- 
ducted with as little trouble and vexation aa 
possible. In the present case, the command- 
er of the Orlando fired a shot in the 
first instance, to compel the George t<? 
round to; and ordered the master [Almy] to 
bring his papers on board the privateer for 
examination. In strictness of law it may 
perhaps be true, tlaat belligerents have na 
right to compel neutrals to bring their papers 
on board of the searching ship; and that the 
search is to be made by the belligerent on 
boai'd of the neutral; and all that the latter 
is obliged to do, is to act frankly and fairly 
in the disclosm'e of his papers and voyage, 
and to offer no resistance to a complete and 
thorou'gh examination of his vessel and car- 
go. It may, therefore, be an h:regularity to 
compel a neutral, under the terror of superior 
force, to leave his own ship, and submit to 
examination and search elsewhere. And per- 
haps, if not strictly required by the law of 
nations, it would comport best with the com- 
mon rules of com'tesy and amity between 
nations, not to fire a shot, until the vessel had 
been, by some previous signal, required to 
heave to, and had refused. Assuming, how- 
ever, these principles to be correct, (in re- 
spect to which I do not decide,) still these 
are, after all, but irregularities in the exer- 
cise of a known right, and so common, and 
I had almost said imiversal, in practice, that 
tlie "correct principle, if it exist, as stated, 
seems almost wholly lost sight of. And I do 
not know, that any penalty has ever been 
attached to such irregularities; although, per- 
haps, in a rase of gross irregularity, attend- 
ed with immediate and seilous injury and 
damage to the parties, it might not be \mfit 
to entertain a claim for remuneration before 
the proper prize tribunal. 

To return to the principal questions; it is 
asserted by the counsel for the liballiuts, 
that to constitute a probable cause of cap- 
ture, the circumstances of the case must be 
such, as prima facie, and standing alone. 
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■would fumisli a good ground of condemna- 
tion; or that, if this be not correct, the most 
indulfjent rule 5s, that it should be a case of 
such doubt, as to call for farther proof at the 
least; and that, if a court of prize would X'e- 
store without farther proof, it would be con- 
elusive evidence of a defect of probable 
cause. In support of these positions, the 
cases of Murray v. Tlie Charuiinff Betsy, 
2 Cranch [0 U. S.l 04. and Jlaley v. Shat- 
tuek, 3 Crauch [7 U. S.] 45S, have been re- 
lied on as authorities. Upon a cai'eful ex- 
amination, these eases will not be foimd to 
warrant any such positions. Nor have I 
been able to find such a doctrine asserted in 
any elementary work or prize report There 
can be no doubt, that where there is prima 
facie evidence to condemn, or so much ques- 
tion and ditficulty, as to require farther proof, 
the captors are completely justified. But 
that these are the only tests of a probable 
cause for the capture, I am by no means 
prepared to admit. In Locke v. U. S,, 7 
Cranch [11 "D. SJ 33D, the supreme court 
held, that the terms "probable cause," ac- 
cording to their usual acceptation, meant less 
than evidence, which would justify condem- 
nation, and in all cases of seizure, have a 
fixed and well known meaning; that they 
import a seizure made under circumstances, 
which warrant suspicion. In my judgment, 
the terms must receive the same exposition 
In reference to matters of prize. If, there- 
fore, there be a reasonable suspicion of ille- 
gal traffic, or a reasonable doubt as to the 
proprietary interest, the national character, 
or the legality of the conduct, of the parties, 
it is proper to submit the cause for adjudica- 
tion before the proper prize tribunal; and the 
captors will be justified, although the court 
should acquit without the formality of order- 
ing farther proof. The St. Antonius, 1 Act 
113. 

The circumstances relied on by the captors, 
to justify their conduct in the present case, 
are, 1. that the vessel had no log-book on 
board; 2. that an artificial leak was then 
in operation, to deceive the captors; 3. that 
a British license was found on board in pos- 
session of one of the charterers, which was 
not produced until a personal seai'ch was 
made on him; 4. that there were a simu- 
lated register, sea-letter and log-book, and 
false shipping articles on board, pointing al- 
together to a fictitious foreign voyage; 5. 
that the brig was out of her proper com-se for 
the port of Ne^V Bedford. The absence of 
a log-book is certainly an unusual occur- 
rence, even in coasting voyages, in this part 
of the country. But it is now shown by the 
evidence in the case, not to be unusual in 
coasting voyages from New Bedford. It is 
an important document, and the only one, 
which to a visiting cruiser can truly show 
the natm'e and coujrse of the voyage, and ex- 
plain any apparent deviation from the as- 
serted destination. However, therefore, it 



might be in time of peace, a prudent master 
would hardly choose in time of war to haz- 
ard any thing by the want of such a cus- 
tomary document There was, moreover, a 
false log-book on board, pm-porting to have 
been kept on a foreign voyage, immediately 
connected with or preceding the present 
This circumstance was calculated to increase 
the suspicion excited by the absence of a 
genuine log-book. However, on this circum- 
stance alone, no great stress has been laid. 

The British license was signed by Lord 
Sidmouth, dated on the 12th of September, 
1812, and to remain in force during nine 
months. It authorized any vessel, not 
French, to import into the port of Cadiz, 
from any port of the United States, a cargo 
of gi'ain, flour, meal, or rice, notwithstand- 
ing the vessel and cargo might belong to a 
citizen of the United States, and permitted 
the master to receive his freight, and return 
with his vessel and crew to any port not 
blockaded. Upon this license was the fol- 
lowing indorsement: "The brig George of 
New Bedford, bm-then one hundred and sev- 
enty-two tons, Jacob Almy master, has 
cleared at New York for Cadiz, with a cargo 
of corn and flour, this seventh day of May, 
1813." The simulated sea-letter, the seal of 
which was in fact genuine, and the shipping 
articles, purported to be for the same voy- 
age. Upon the same shipping ai'ticles there 
was a memorandum, dated the 13th of Sep- 
tember, 1813, at Lisbon, and purporting that 
the George had arrived there in distress on her 
voyage from Cadiz to New Bedford, and had 
been condemned as tmseaworthy, and that 
her crew had been upon that account dis- 
charged there, and this memorandum piu*- 
ported to be signed by the American vice 
consul. There was anotlier memorandum on 
the same paper, which was actually signed - 
by the crew on board of the George at the 
time of the capture, agreeing "to go from the 
port of Lisbon to Amelia island, there to be 
discharged," and the spurious log-book ap- 
plied to this latter voyage, beginning the Gth 
of October, and ending the 18th of Novem- 
ber, of 1814, There is some contrariety of 
evidence as to there having been a simulated 
register on board, though a considerable 
weight of testimony is in favor of the alle- 
gation. In my view of the case, it is quite 
immaterial, whichever way this fact is set- 
tled. There was on board, a genuine enrol- 
ment of the George for the coasting ti-ade, 
granted at New Bedford, in February, 1812; 
and a license pursuant thereto for one year 
from. the 11th of November, 1814; and also 
a manifest and clearance of the vessel and 
cargo at Georgetown (S. C), in Januai'y, 
1815, and sundry letters respecting the ship- 
ments. Here, then, there were false and 
genuine papers, mixed up together; and the 
question is, whether the captors were bound, 
at their peril, to unravel the fraud, and to 
trust to the explanation of the parties on 
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toard, or had a right to submit tiie wliole to 
the scrutiny and decision of a prize tribunal. 

As the George was licensed for the coast- 
ing trade, it ivas illegal for her to engage 
in any foreign voyage or trade wbatsoever, 
under the penalty of confiscation of vessel 
and cargo. And, if the fact of such illegal 
traffic were clearly established, it would not 
only have justified the capture, but, upon 
principles weU settled, would have drawn 
after it a condemnation of vessel and cargo 
in the prize court It is a well known rule, 
that though municipal forfeitures- are not di- 
I'ectly enforced in courts of prize; yet as no 
claim can be there sustained, which is taint- 
ed with illegality, they are indirectly en- 
forced in a manner fatal to the supposed 
rights of the party with reference to the 
mere question of prize. Was "there not, then, 
from the papers, a reasonable cause of sus- 
picion, that the vessel had, since her en- 
rolment, been engaged in a foreign voyage at 
Cadiz, and at Lisbon? Some of the papers 
explicitly avow the fact; and how were the 
captors to know, wlaich were genuine, and 
which were spurious? It has been emphatic- 
ally said, "that if neutrals will weave a 
web of fraud, a court of prize will not take 
tlie trouble of picking out the threads for 
tliem, in order to distinguish the sound from 
the unsound." The Eem-om, 2 0. Rob, Adm. 8. 
And it would be periloiis indeed, if captors 
were bound to decide upon the integrity and 
genuineness of every contradictory paper sub- 
mitted to them, under the penalty of respon- 
sibility in damages for a mistake. 

Farther, it is argued that the British li- 
cense could furnish no ground for reasonable 
suspicion of illegal traffic, because it appear- * 
ed upon the face of it to have expired long 
before the period of capture. Let us exam- 
ine this argument in connexion with the cir- 
cumstances of the case, and the principles 
of law applicable to this subject. Whatever 
may have been the ease formerly, it is very 
clear that the British courts now construe 
their licenses with gi-eat liberality, both as 
to time and objects. It is a general rule, that 
where no fraud has been meditated or com- 
mitted, and the parties have been prevented 
from carrying the license into literal execu- 
tion by a power, which they could not con- 
trol, they shall be entitled to the benefit of 
Its protection, although the terms may not 
have been literally and strictly fulfilled. 
And, therefore, it has been held, by very 
Jiigh authority, that if the license has ex- 
pired, and the parties can show, that they 
have used due diligence, but have been pre- 
vented by accidents or obstacles not within 
their control from carrying their intentions 
into effect within the time limited by the li- 
cense, they shall still be held within its pro- 
tection. Tlie Goede Hoop, 1 Edw. Adm. 327. 
With these principles in view, we shall find, 
that tlie sole object of the simulated papers 
was, to give a coloring to the ease, that 
should entitle the ship-owners to avail them- 



selves of the plea, that the non-compliance 
with the literal requisitions of the license 
arose from superior force and unavoidable 
accident. And if such necessity or accident 
had intervened, what was there incredible 
in the supposition, that the brig was return- 
ing from Lisbon to New Bedford, by a cir- 
cuitous route, warranted by the objects of 
the voyage, viz. by the way of Amelia is- 
land and Georgetown? And if such voyage^ 
had been actually performed, it would have 
been somewhat difficult to exempt the vessel 
and cargo from that penalty, pronounced by 
the law upon all property, sailing imder the 
passport or license of the enemy. 

But it is said, that the contrivance was too- 
inartificial, and the coloring .too thin and 
slight, to deceive any, even the most cred- 
ulous persons; and that the captors could 
not but have seen through the disguise. It 
is somewhat singular, that such a sugges- 
tion should come from the parties, who fab- 
ricated the contrivance, and gave it, for the- 
pm'poses of deceit, its primitive coloring. 
The very explanation now offered to the 
court is, tliat it was to be used for the pur- 
pose of deceiving the enemy, on the outward 
voyage from New Bedford to Georgetown. 
And if it would have deceived British 
cruisers on the outward voyage, it is somfr- 
what difficult to perceive, why it might not 
have equally passed for genuine with Amer- 
ican cruisers on the homeward voyage. In. 
any view, this suggestion does not come 
with a very good grace from the libellants. 
It somewhat resembles the case of an artisan 
crying down his own manufactures. It is- 
said that all these contradictory appearances- 
were explained, or offered to be explained, 
by the master to the captors. But I am not 
aware of any rule of law, that requires cap- 
tors to rest satisfied with mere verbal ex- 
planations of gx-oss contradictions in written 
documents. 'What security could they Lave, 
that the explanations were not a part of the- 
concerted plan of deception? Nor was the 
conduct of the master, and other persons on 
board, at all calculated to do away with any 
suspicions arising from the papers. The arti- 
ficial leak, the attempt to bribe, the absence 
of the log-book, the apparent deviation from 
the most usual route of the voyage, and the 
withholding of the British license imtil a 
compulsory search, were facts of themselves 
not without some significancy in deciding on 
the integrity of the transactions. It is also 
material, that the simulated papers were not 
produced by the master; but were found- 
upon the person, and in the trunk, of Mr. 
Leslie, who called himself a passenger, and 
denied having any papers, but who in fact 
was a joint charterer of the vessel, and part 
owner of the cargo. Nor was a second Brit- 
ish license, dated the 14th of April, 1814, and 
granted by Sir James Saumarez, ever pro- 
duced or admitted to exist by the master. It 
was found on board by the prize master, 
after the vessel had been taken ppssession of" 
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'as prize. This license authorized an impor- 
tation, in an American vessel, of wheat, 

•grain, tar, &c., from the United States into 

• St. Andi-ews and St John's In New Bruns- 
wicli, and though by its own limitation it had 
expired, it could not but have had a tenden- 
cy to inflame every other suspicion. If it 
were necessary, I am not aware, that it is 

-not now competent for the captors to avail 
themselves of any legal cause of suspicion 
or of condemnation, which is presented by 
the papers, although such cause might not 
have been known at the time of capture. 
It is not, however, in my judgment, neces- 
sary to resort to this special ground. It is 
a clear principle of the law of nations, that 
a ship must, in time of war, be provided 
with complete and genuine papers; and if 
there be false or colorable papers on board, 
touching the voyage, the captors have a 
right to bring her in for adjudication. Duke 
of New-Castle's Letter, Coll. Jm-id. 129; 
Wheat Mar. Capt Append. 317. They are 
not bound, at their peril, to Judge of the de- 
gree of guilt or innocence of the party, nor 
to decide as to the ti'uth of verbal explana- 
tions of serious difficulties by the captured 
crew. It is undoubtedly allowable to use 
.stratagems to deceive the enemy; biit if 
these sti-atagems may also deceive friends, 
it is at the peril of those, who use them, and 
not those, who may have been betrayed into 
a mistake by their existence. Supposing 
even, that the counsel were right in their 
law, (which is not admitted) that to justify 
-a capture, the case must be of such doubt as 
to require farther proof, it seems to me diffi- 
cult to conceive, how it could be possible for 
any court, consistently with principle, to dis- 
pense with the production of such proof 
under the circumstances of the present case. 
The proofs, now offered, afford a satisfactory 
explanation; but it should be remembered, 
that these proofs are such, as could not have 
appeared upon an original hearing as prize. 
•In my judgment, therefore, there was prob- 
able cause for the capture; and the suspi- 
cions of illegal traffic were , reasonable, so as 
to give the benefit of the title of a bonas fidel 
possession to the captors. 
■ The next question is, whether the captors 
have, by their conduct, forfeited the pi'otec- 
tion afforded by that title. The law is clear^ 
that a bonae fidei possessor is not responsible 
for casualties; but he may, by subsequent 
misconduct, forfeit the protection of his fair 
title, and render himself liable to be con- 
sidered as a trespasser from the beginnmg. 
The Betsey, 1 C. Rob. Adm. 93. But it is 
not every irregularity that will produce this 
effect. It must be such as produces an ir- 
reparable loss, or at least the very damage, 
for which compensation is sought fi*om the 
court It has been said, by the counsel for 
the libellants, that the law exacts from cap- 
tors more than ordinary diligence; that the 
possession by capture is against the will of 
the owners, and is sti-ictissimi juris; that it 



does not therefore come within the general 
doctrine as to bailments; but the possession 
being by force, the party is bound to ex- 
traordinary diligence, and is punishable for 
slight neglect The authority relied on (Tlie 
William, 6 C. Rob. Adm. 316j certainly does 
not authorize any such conclusions. Sir W. 
Scott, in the ease alluded to, was answering 
an objection of another sort, viz. that captors 
were bound for such care only, as they 
would take of their own property, which, 
with great propriety, he denies, and asserts 
the rule to be, that they are responsible for 
due diligence. And it is obvious, that by 
"due diligence" he understood such diligence 
as a prudent and discreet man would exer- 
cise about his own affairs, which is precisely 
the legal definition of ordinary diligence. 
This construction is corroborated by other de- 
cisions of the same learned judge, and par- 
ticularly, by that in The Maria and Vrow 
Johanna, 4 C. Rob. Adm. 348. See, also, The 
Carolina, Id. 256; The Catherine and Anna, 
Id. 39. Nor am I able to distinguish the 
case, upon principle, from that of a bailment 
beneficial to both parties, where, of course, 
the captors would only be held responsible 
for ordinary neglect. 

It is farther argued, that in the present 
case there was a want even of ordinary dili- 
gence. Various circumstances are relied on 
for this purpose, which I will now proceed 
to consider. In the first place, it is alleged, 
that the prize master was not a person of 
sufficient skill, and did not prosecute the voy- 
age with all due diligence. I do not think, 
that this objection is sustained in point of 
fact Independent of the natural presump- 
tion from his station, there is the dhreet testi- 
mony of a gentleman, perfectly conversant 
in affairs of this natm*e, in his favor. It is 
intimated, that he was not always temperate; 
but no delay or injury is shown to have 
arisen from this circumstance, even if its 
existence be completely established. From 
the manner too, in which the charge is made 
by the witnesses, I do not think, that this 
was a frequent or serious occurrence; and 
it has been very justly remarked, that in a 
mode of life peculiarly exposed to severe 
peril and exertion, something of indulgence 
is to be allowed, and that slight acts of this 
nature afford no conclusive proof of disabil- 
ity for general maritime employment The 
Exeter, 2 O. Rob. Adm. 261. 

In the next place, it is alleged, that the 
master and Mr. Leslie ought to have been 
allowed to remain on board to assist in the 
navigation of the vessel. Without adverting 
to their conduct at the time of the capture, 
it is a sufficient answer to this objection, that 
it is founded upon a misconception of the 
law. Captors are not permitted to take out 
the whole of the captured crew, and indeed 
ought to allow the master, or some of the 
principal officers, to remain on board. And 
the prize court will animadvert with severity 
upon any unnecessary deviation fi-om this 
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salutary practice. But the rule has no.refer- 
enee to the navigation of the ship; it is 
adopted with a totally different view. It is 
to prevent embezzlements and frauds, and 
to bring before the prize court, to answer 
upon standing interrogatories, persons, who, 
from their stations and privity with the own- 
ers, can speak to the national character and 
proprietary interest of the ship and cargo. 
The captors are not bound to allow the 
captured crew to navigate the ship; nor are 
the latter bound to perform such duty. They 
may agree so to do, and in such case will 
be held to their agreement; but, if no such 
agreement be made, the captors are bound 
to put on board a sufficient crew to navigate 
tiie ship, and are responsible, if any damage 
happen from their neglect "in this particular. 
It is, in the next place, alleged, that there 
was no time-piece on board, to regulate and 
ascertain the coiu'se of the ship. It does not, 
however, appear, that any inconvenience or 
embarrassment arose from this omission. 
The vessel was so near the coast, and the 
soundings and course of the voyage so well 
known, that it is highly probable no im- 
portance was, at the time, attached to this 
circumstance. And it is somewhat singular, 
that so usual and customary an instrument 
as an hour-glass, was not on board belong- 
ing to the brig. It is sufficient, however, 
that there is no evidence, that the capture by 
the British was occasioned by this defect. 

In the next place, it is alleged, that there 
was negligence in not putting on. board a 
prize master, who was a good pilot for all 
the harbours on our coast; and that there 
was negligence in the prize master in not 
going into Portland or Portsmouth, instead 
of attempting to reach the port of Gloucester. 
But no such general knowledge of pilotage 
can surely be required or expected. For 
most of the important ports on the cbasts, 
regular or occasional pilots exist, and par- 
ticularly for the ports above mentioned. It 
is therefore sufficient, if the prize master has 
reasonable skill in navigation, and knowl- 
edge of the position of the coast, so as to 
make a good harbour, or avail himself of the 
proper pilot; and there is no reason to im- 
pute to the present prize master, a deficiency 
of this skill. Nor am I aware of any com- 
pulsive obligation upon a prize master to go 
into the first port, that presents itself, even 
if it be practicable. The laws of the United 
States contemplate, that captors have a right 
to remove prizes from one district to another, 
even after they have arrived at a port of 
safety. It would certainly be harsh to re- 
quire, that a prize should be, carried into the 
first port, which presents, however incon- 
venient to the pai'ties, or remote from the 
scenes of their business. From the very na- 
ture of things the prize master must have a 
right to exercise a reasonable discretion in 
such cases; and if he exercise his judgment 
fairly, and no known and imminent danger 
require a different course, it seems to me 



the law -will protect him, although in the 
event it may turn out, that the port selected 
by him was not the best, and that a loss 
might have been prevented by a different 
choice. 

In the case at bar, it is not satisfactorily 
made out in evidence, that the prize master 
was guilty of delay or mismanagement in 
the conduct of the voyage, or in the selection 
of a port. He appears to have acted with 
good faith; and the port of destination, if 
not the best, was certainly a safe and proper 
one. These are the material circumstances, 
from which a want of ordinary diligence' has 
been attempted to be inferred; and it is al- 
most unnecessary to add, that they have 
failed in their pm'pose. 

I have passed over in silence many facts 
and circumstances, as to which the parties 
have employed a minute diligence in pro- 
curing proofs, because the cause must, after 
all, be decided by great and general prin/^i- 
ples, and cannot rest upon, the comparison 
of the testiinony,- as to unessential facts* 
I am aware of the importance of the cause, 
and the amoimt of property involved in Qie 
decision. The parties have now had the 
best judgment which I have been able to 
form; and if it be erroneous, it is some con- 
solation, that a superior tribunal can award' 
ample justice to the injured. I pronounce 
against the claim for damage, and affii*m the 
decree of the district coiu't [case unreported], 
and order the libel to be dismissed with 
costs. 



Case No. 6,329. 

The GEORG-E. 

[1 Sumn. 151.] 1 

Circuit Court, D. Massachusetts. May Term, 
1832.2 

Seambs's "Wages — Rights of Mate upon Death 

OF MaSTEU— RiGUT TO BE CuRED. 

1. A mate, succeeding to the command of the- 
ship upon the death of the master, does not 
thereby lose his character as mate; but may 
sue in the admiralty for his wages. 

[Cited in The Leonidas, Case No. 8,262; 
Packard v. The Louisa, Id. 10,052; The 
Merchant, Id. 9.434.] 

[Cited in Hutchins v. Ford, 82 Me. 376; 
Tate V. Protection Ins. Co., 20 Conn. 483.] ; 

2. He is also entitled to be cured at the ex- 
pense of the ship, in the same manner, as a 
seaman. And, therefore, if he is put on shore 
from sickness for the convenience of the ship, 
his expenses for medicines; advice, attendance, 
and board, are to be borne by the ship-owner. 

[Applied in The Forest, Case No. 4,936. 
Cited in Richardson v. The .Tuillette. Id. 
11,784; The Leonidas, Id. 8,262; Ring- 
gold V. Crocker, Id. 11,843; The Atlantic, 
Id. 620: Babcoek v. Terry, Id. 702: The 
Ben Flint, Id. 1,299; Gallon v. Williams, 
Id. 2,324; The North America, Id. 10,314; 
Brown v. The D. S. Cage, Id. 2,002; The 
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Edward Albro, Id. 4,290; The A. Heaton, 
43 Fed. 596.] 
[Cited in Duncan r. Reed, 39 Me. 417; 
Crouchor v. Oakman, 3 Allen, 189; Holt 
T. Cummings, 102 Pa. St. 215.] 

3, It seems that tlie like rule applies to a 
master. 

[Appeal from the district coui't of the 
United States for the dlsti*ict of Massa- 
xihusetts.] 

This was a libel for mariner's wages in the 
admiralty, originally against the vessel, and 
now proceeding against the owners [Joseph 
Wescott and others]. Upon the hearing of 
the cause in the district coiirt [Case No. 
8,033], it was decreed, that the libellant 
[WiUiam Lamson] was entitled to wages to 
the amount of fifty-four dollars and fifty cents 
and costs of suit From this deci'ee the own- 
ers entered an appeal to the circuit court. 

Mr. Curtis, for appellants. 
Mr. Nichols, for appellee. 

STORY, Circuit Justice. This is a libel 
instituted by the libellant in the admiralty 
for wages due to him, as mate of the brig 
George, for a voyage from Boston to St. Jago, 
in the island of Cuba, and back to the United 
States, There is no dispute as to the claim 
for wages, the amoimt being admitted. But 
tlie owners bring forward a claim in the na- 
ture of a set-off for money expended for the 
libellant on account of his sickness on shore 
at St. Jago. The items of the account are for 
board, washing, apothecaiy's bill, physician's 
bill, and wine supplied for the libellant, 
amounting in the whole to $74.75. It is not 
denied, that the expenses have been incur- 
red, and paid by the owners; and the sole 
question is, whether they are to be borne by 
the owners of. the brig George, or by the 
libellant, there having been a suitable medi- 
cine chest and medical directions on board 
for the voyage, according to the requisitions 
of the act of congress. The facts are, that 
the master of the brig died at St. Jago, of 
the yellow fever, and the mate upon his 
death, with the consent and approbation of 
the consignee and the American consul, as- 
sumed the command of tlie vessel. The mate 
was at this time ill with symptoms of the 
same disease; and, the vessel being at that 
time about to proceed to another port in Cuba 
to talte in a part of her cargo, it was deemed 
the most prudent step for the mate to go 
on shore, both for his own relief and the 
safety of the crew; and that the vessel 
should proceed to the other port under the 
command of the pilot She accordingly did 
so proceed, and returned again to St Jago 
after an absence of fourteen days. The libel- 
lant was then on the recovery, and resumed 
his station on board. But subsequently, 
when the vessel was about to depart for the 
United States, it was deemed most advis- 
able by the libeUant, and the consignees, that 
another person shoifid be appointed master; 
and he Was accordingly appointed, and the 



libellant retm-ned to the United States in the 
brig, performing only the duties and func- 
tions of mate. It is not now controverted, that 
tlie conduct of the libellant in going on shore 
during his illness was wise and prudent, and 
for the interest of all concerned; nor that 
the subsequent appointment of another per- 
son, as master for the voyage, was not equal- 
ly advisable under all the circumstances. 
The point of defence, or rather of set-ofiP, 
rests on another ground; and that is, that as 
the mate was, at the time the expenses were 
incm-red, acting as master of the vessel, he is 
not entitled to be cured at the expense of the 
ship, but at his own personal expense. 

In the case of Harden v. Gordon [Case No. 
6,047], the question of the liability of the 
owners to pay the expenses of curing sea- 
men, who are taken sick in the com'se of the 
voyage, was largely discussed. It was there 
held, that hy the general maritime law, tlie 
expenses of sick seamen are to be borne by 
the ship; and 'that in these expenses are to 
be included, not only medicines and medical 
advice, but nm-sing, diet, and lodging, where 
these are necessarily incurred; that the act 
of congress— Act 1790, e. 29, § 8 [1 Stat. 134] 
— had not changed the maritime law, except 
so far as respects medicines and medical 
advice, where there is a proper medicine 
chest and medical directions on board; and 
that the act of congress was inapplicable to 
cases, where the seamen are sent on shore 
for the safety or convenience of the ship, 
and in all such cases the maritime law re- 
mained in full force. There was some peculi- 
arity in the circumstances of the case of 
Harden v. Gordon [supra], which did not 
caU for so exact and determinate an expres- 
sion of the opinion of the court, as is now an- 
nounced; but the whole reasoning of the 
court leads to this conclusion, and, indeed, 
cannot otherwise be maintained. I do not 
therefore, go over the general doctrine, be- 
ing quite content to leave it upon the argu- 
ments then adduced in its support But I 
feel bound to say, that I have never, since 
that time, had the least inclination .to with- 
draw from any part of that opinion. But if 
I had, it would rather be to enlarge, than 
limit the consti-uction favorable to the sea- 
.men. I then had, and continue to have, 
■great doubt, whether the act of congress 
ought to have been allowed to have any 
operation as an exception out of the mari- 
time law; and whether the provision for a 
proper medicine chest was not merely direct- 
ory, and the omission made penal upon the 
master personally, without the slightest in- 
tention on the part of congi'ess to interfere 
with the general duties and responsibilities 
of the owners, created by the maritime law. 
Be this as it may, the present case does not 
call for any review of that point. 

In the present case, if the mate had re- 
mained in his station as mate, and the mas- 
ter had been living, and with a view to his 
own accommodation, and the convenience of 
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tlie ship, ana the safety of the crew, he had 
been removed on shore with the consent of 
the master, I should not feel the slightest dif- 
ficulty in saying, that all the expenses in 
question must be borne by the ship. The 
attendance, and watching, and nursing, and 
preparation of suitable food, for sick seamen 
on board, independent of all other considera- 
tions, is a very serious interruption of the 
common ship's duty and business, and often 
imposes hardships upon other seamen, which 
may endanger their ability to attend fully to 
other duties, and often may prove injurious 
to their present health. And if a speedy re- 
covery of the sick seamen, and the preserva- 
tion of human life be an object, (as it ought 
ever to be,) to insure a prompt retm*n to 
duty, and a speedy performance of the voy- 
age, it. is a matter of the highest prudence 
in a considerate master to take every meas- 
ure calculated to produce these results. The 
attendance and medical advice and nursing, 
which can be obtained on shore, are far more 
regular, intelligent and beneficial, than any, 
which can be obtained on board of the ship 
amidst the hurried duties of a seafaring life. 
And the hu'ing of new seamen in foreign 
ports to supply the place of those, who are 
illj or die, is often a most inordinate and op- 
pressive charge upon the owners. Public 
policy, as well as the ordinary claims of 
humanitj', demands, that the interests of tlie 
seamen should be in these respects linked to 
t'hose of the ship; and, thus, new means are 
furnished to enforce Christian duties and 
Christian responsibilities. I confess, that 
with these views, 1 should have the utmost 
reluctance to do away one jot or tittle of the 
provisions of the maritime law, acting so 
wisely and beneficially on this subject. See- 
Pard. Droit Comm. tom. 3, p. 3, tit 3, c. 1, §§ 
2, 5, p. 132; Id. p. llOj Code Comm. art. 2G2; 
Jac Sea Laws, bk. 2, c. 2, p. 144; Harden v. 
Gordon [Case No. 6,047], and the authorities 
there cited. Is there any thing then in the 
present case, which takes it out of the ordi- 
nary range of the principles already stated? 
It is said that the allowance by the maritime 
law belongs to the seamen only, and cannot 
be claimed by the master of the ship. The 
latter, it is said, stands upon different 
grounds, both as to rights and privileges, 
from them; and that his own expenses for 
Illness are to be borne exclusively by himself. 
No authority is cited for this position; . and 
I am not aware, that any exists. So far as 
the reason and policy of the law go, I cau 
perceive no difference between the case of 
the master and the case of any of the other 
ofiicei"3, or crew of the ship. The interest of 
the - ship-owner is equally promoted in each 
case by a speedy recovery and return to 
duty; and the benefit is even of a higher 
nature, both- for the ship and the voyage. 
The superintending care and conti'ol of the 
master over all the ship's concerns is of the 
last impoEtance to th& interests of. tlie owner. 
It must be a sad and narrow policy, utterly" 



at variance with the liberal forecast of the' 
maritime law, to make the master perpetual- 
ly halt in his duty from the fear of incurring 
unreasonable personal expenses, and thus en- 
danger the solid Interests of the voyage. It 
is mucli wiser to leave to his discretion the 
proper times and occasions, in which he may 
from illness seek medical aid and other at- 
tendance on shore at the expense of his 
owner, rather than to hazard the great ob- 
jects of thfe voyage upon his personal sacri- 
fices out of his own purse for the interest of 
the whole concern. If such a rule were es? 
tablished in the maritime law, I should be 
bound to obey it. If not established, I wiU 
not be the first judge to introduce it. I 
doubt exceedingly, whether, as a matter of 
mere policy, it would be for the interest 
of the owner "to inti'oduce such a stipulation 
into the contract of the master, where the 
burthen would be all on one side, and the 
benefit all on the other. It might tax hu- 
man ingenuity to invent some other means 
in the course of the voyage to shift the bur- 
then, or at least to moderate the inequality. 
The present, however, is not the case of a 
master; but of a mate, who clearly in ordi- 
nary cases is within the reach of the prin- 
ciple. But it is said, that, upon the death 
of the master he succeeded to the post of 
master and ceased to be mate, and therefore 
is to be treated altogether as if he were 
duly appointed master. I lay out of the case 
the approbation and consent of the con- 
signee and the American consul, that the li- 
bellant should act as master. They had no 
authority whatsoever to chang'e his relation 
to the ship. Upon the death of the master, 
the mate succeeded to his place virtute 
ofiicii, by mere operation of law, without 

: any approbation or consent of the consignee 
or consul. The law throws this duty and 
obligation upon him; he acts in the stead 
of the master in all cases, where the latter 

. is dead or absent. He does not cease to be 
mate in such cases; but he has thrown up- 
on him cumulatively the duties of master. 
He is still a mate acting as master; not mas- 
ter, but quasi master, with the same general 
powers and responsibilities pro hac vice. 
He succeeds. Lord Stowell_ has said, as' 
haeres necessarius to th^ employment of the 

. master in a case of necessity. We all know, 
that here a master is entitled to sue in the 
admiralty for his wages. And in England, 
Where the master is prohibited so to sue, it 
is clearly established, that a mate succeed- 
ing to the master in the course of the voy- 
age, from the death, or incapacity, or ab- 
sence of the latter, may still sue for his wa- 
ges, as mate, for the whole of the voyage, 
leaving his additional compensation, as mas- 
ter, to be recovered at the common law. So 
Lord Stowell decided in the case of The 
Favourite, 2 C. Rob. Adm. 232, and tliat 
learned judge thought, upon principle, the 
whole claim ought to be recoverable in the 

'admiralty; but, from too scrupulous a def- 
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erence to authority (founded upon no solid 
reason), lie Tvaived exerting his jurisdiction 
over the whole claim. But the authority 
there referred to (Head v. Chapman, 2 
Strange, 937) admits, in the most decided 
manner, that the mate, succeeding as mas- 
ter upon the death of the latter, does not 
lose his distinguishing character as mate. 
My opinion, thex'efore, is upon principle, as 
well as authority, that the mate did not 
cease to be mate by the death of the master, 
and succeeding to the command of the ves- 
sel; and, retaining his original character, 
that he is entitled to all the privileges an- 
nexed to It, one of which is the right to be 
cured at the expense of the ship. I malce no 
distinction between the physician's bill and 
the other charges. Being expenses incurred 
on shore, they are all equally out of the pur- 
view of the act of congress, and all equally 
within the principle of the maritime law. 
I give no opinion, how the case would have 
been, if the physician's bill had been for 
medical advice and attendance on board of 
the ship. There is great force in the sugges- 
tions of the learned district judge on this 
subject [Case No. 8,035]. 

It has been suggested, that a usage has 
prevailed among merchants in Boston, by 
which expenses of this nature are made a 
personal charge on the master, and not on 
the owner, and by parity of reasoning, that 
the usage ought to apply to a mate succeed- 
ing as master. It is certainly sometimes 
useful, in order to ascertain what the law 
ought to be, in new cases open for future de- 
cision, to ascertain, what the customs and 
usages of merchants on such subjects gen- 
erally are; for such customs and usages may 
have a material influence as to the rule 
which ought to be adopted. But, I fhinlc, 
the usages of a particular port or place can' 
never be properly admitted for such pur- 
poses. Much less are they admissible, even 
when general, to control or alter the settled 
maritime law. The most that can ever be 
justly allowed to such customs and usages, 
is to give them effect, when, from their be- 
ing generally known, and invariably used, 
as fixed rules, they may be said to constitute 
a direct and positive element of the partic- 
ular contract I have long thought, that too 
much deference has been allowed to loose 
and floating customs and usages of this sort, 
founded on no known principle, and arising 
more often from ignorance of right, and 
mere acquiescence, than from any intention- 
al recognition of a fixed rule. In cases of 
this sort I am not disposed to set up customs 
and usages against principles of law; or to 
suffer new inroads to be made upon old doc- 
trines. I am content to stand super antiquas 
vias; and to go where they lead. There is a 
great deal of sound sense in the remarks 
which fell from the court on this subject, 
in the case of Rankin v. American Ins. Co. 
of New York, 1 Hall, 619, 631, 632. Lord 
Eldon has expressed considerable doubts as 



to the propriety of admitting evidence of 
usage to explain contracts; and as res In- 
tegra, he declares himself opposed to it. An- 
derson V. Pitcher, 2 Bos. & P. 164, 16S. See, 
also. Marsh. Ins. bk. 1, p. 707, c. 16, § 5. Up- 
on the whole, my judgment is, that the de- 
ci'ee of the district court ought to be af- 
firmed, with costs. Decree accordingly. 



Case ITo. 5,330. 

GEORGE V. The ARCTIC. 

[Bee, 232.]! 

District Court, D. South Carolina. ISOG. 

Salvage— CoMPEXSATioN. 
Compensation fixed by the court, upon con- 
sultation with merchants and owners of ships 
as to the value of service rendered. 

In admiralty. 

BEE, District Judge. This Is a petition 
for compensation to [James] George, who as- 
sisted with his boat and several hands in 
getting off the ship Arctic, which was driv- 
en on shore in the storm of August last It 
appears that the ship lay from Friday till 
Monday without other efforts for her safety 
than such as were made by her crew. On Mon- 
day Jlr. George went to her assistance, re- 
ceived the command as soon as he went on 
board, and held it till she floated: Mr. Co- 
hen, who had also gone witha boat and hands 
to assist, bx'ought her tip to Charleston. 
Cohen had been of great service by carry- 
ing with him a spare anchor, as well as by 
his advice and exertions. They succeeded 
in floating the vessel on Wednesday even- 
ing; but George and Cohen, with their peo- 
ple, remained on board till Saturday even- 
ing. 

I have no hesitation in admitting this._ 
claim to compensation; for services to ves- 
sels in distress must be encouraged: nor will ' 
the law make a distinction between such as- 
are voluntary, and such as are hired. The 
former, at least, must have their reward; 
and that not upon too narrow a scale, for 
the reason I have already given. In fixing 
the amount of compensation upon this occa- 
sion, I called in the persons best qualified to 
assist my judgment, merchants and owners- 
of ships, acquainted, by experience, with the 
nature of these services. I stated the eii*- 
cumstanees, without naming the parties. 
After some consultation, they named the 
sum of 150 dollars, as an adequate compen- 
sation for George, and his boat's crew; and 
as that sum accords with my own view of 
the case, I do order and decree, that the mar- 
shal pay that sum to Mr. George, out of the 
proceeds remaining in his hands from the 
sale of the ship. As the petitioner withdrew 
his first demand, and made a second, after 
reference of the first to the register, I direct 
that each party pay his own costs. 



1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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GEORGE, The (arOTUAL SAFETY' INS. 
CO. v.). See Case No. 0,982. 

GEORGE (UNITED STATES v.). See Cases 
Nos. 15,197-15,199. 

GEORGE BEIiTj. The (GUIBERT v.). See 
Case No. 5,856. 



Case KTo. 5,331. 

The GEORGE BURNHAM. 

[1 Hask. 381.] 1 

District Court, D. Slaine. Jan., 1872. 

Seamek — Grodsds fok Discharge at Ixceptios 

OF VOTAGB — FaII-UKE TO PUOVIDE SUITABLE 
Cl-OTniNG FOR VOTAGB — WaGES — CaKKTING 

Sheath Knives. 

1. Shipping articles, containing a clause pro- 
hibiting seamen from wearing sheath knives, 
approved, as in accord with the act of congress 
of July 27, 1866 [14 Stat. 304]. 

2. _A discharge of seamen by the master at 
tlie inception of the voyage, for not "providing 
themselves with suitable clothing and bedding 
for the ordinary perils and risks of the voyage, 
is justifiable. 

3. It is an implied obligation on the part of 
seamen, as a part of tlieir contract, to thus 
prtpare themselves to perform their contract 
duty. 

4._A discharge of seamen by the master at 
the inception of the voyage is justifiable, when 
they are quarrelsome and intend mischief. 

5. Seamen, so discharged, are entitled to de- 
mand wages only foi the time they have actual-- 
ly served. 

In admiralty. Libel in remj. by three sea- 
men, demanding wages for the entire voyage 
for which they had shipped, and for damages 
for breach of conti-act in being -wrongfully 
discharged at the inception of the voyage. 
rThe claimants appeared and answered that 
the master discharged the seamen for suffi- 
cient cause, and tendered them their "jvages 
for the time they had actually served, 

Thomas B. Reed, for libellants. 

aielvin P. Frank, for claimants. 

FOX, District Judge. This libel is promoted 
by three of the crew. They shipped on board 
the brig on the 12th of December, for a voy- 
age from this port to Cuba and back to her 
port of discharge. The shipping articles pro-, 
vided that no advances should be made, abroad 
to the crew, and that they were prohibited 
from wearing sheath knives. The court can- 
not but commend the insertion of this latter 
clause in the articles, and the attempt to bring 
home to the crew positive knowledge of the 
prohibition of their use of so dangerous an 
insti-ument, thereby giving effect to the pro- 
visions of the act of congress of July 27, 1SG6, 
by which the wearing of sheath knives by 
seamen in the merchant service is prohibited, 
and the master or officer in command is re- 
quired to inform every person offering himself 
to ship of the provisions of the act, and to 
require his compliance with the law, under a 
penalty of fifty dollars for each omission. The 
crew came on board between two and three 

■^JReported by Thomas Hawes Haskell, Esq., 
and here -repfrmted by permission.] 
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o'clock of the afternoon of the 2?th, having 
been ordered to be there immediately ^f ter 
dinner. The brig was then at Merchant's 
wharf. The libellants assisted in loosing the 
sails and endeavoring to get the vessel under 
way, but she touched on the banks, and the 
sails were furled and all hands were allowed- 
to go on shore till about eleven o'clock at night.' 
They then returned, but could not succeed ih' 
hauling the brig out of the dock, as she was* 
still aground. The crew again left and re- 
turned the next morning, at which time the' 
master discharged the libellants, and refused 
to allow them to go in the brig, although they 
all expressed their desire to complete the. 
voyage. At that time the master informed 
them that he had learned they were quarrel- 
some fellows, who would make trouble on- 
board, and that they were not provided with- 
proper clothing and bedding necessary for the; 
voyage. This libel against the vessel was" 
commenced the next day, demanding full- 
wages for the entire voyageand also damages, 
for the breach of contract. 

Upon the matter of damages,, the court at 
the hearing intimated that as the discharge if 
wrongful was at the home port, before the; 
voyage had actually commenced, the libel-* 
lants vrould not be entitled to demand full 
wages for the entire voyage, but would only ■ 
be entitled to an indemnity in a reasonable: 
sum for the services actually rendered, and. 
compensation for any special damage, if any 
had been sustained; and such Judge Story, in 
Ex parte Giddings [Case No. 5,404], declares; 
to be the .settled rule in England; distinguish- 
ing between the case where the voyage is. 
broken up, and the crew wrongfully dismissed ■ 
before the voyage is begun, and the case 
, where they are dismissed wrongfully after the 
voyage is begun, in which latter case only, are 
they by the law of England entitled to wages 
for the whole voyage. 

By Ord, de la Mar. bk. 3, tit. 4, art 3 (1 '. 
Vahn, 686), it was provided that "if the voy- 
age Was broken up by the owners, master or . 
, merchants before the departure of the ship,' 
the seamen hired by the voyage, by the- run,. ^ 
shall be paid for the time by them spent in* 
equipping the feh'ip, and one-fourth part of the 
amount they would receive if the voyage had . 
been completed; and those hired by the month . 
shall be paid proportionately, according to the 
ordinary length of ihe voyage." Article 10 ,' 
(1 Valin, 705), compelled tlie master, if he 
discharged a seaman without good cause be- 
fore the .voyage was begun, to pay him one- ' 
third of his wages, and the whole if discharg-, 
ed in the course of the voyage together wiOi ' 
the expense of his return; and these amounts, 
the owners were not required to refund to- 
'the master. 

Definite proportions of the entire wages to " 
be earned were allowed to the crew in case of 
wrongful dismissal before the voyage was be- 
gun, by various ancient ordinances and rules ' 
of the sea, but hone of these have ever re- 
ceived the sanction or approval of courts of- 
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admiralty in England or this country, so far 
as the court is advised; but it lias been deemed 
more just and equitable in each case to award 
to the seamen a full and complete indemnity 
for the breach of contract. 

When the libellants came on board the 
brig on the 27th, they brought "with them a 
straw bed and one blanket, which were 
claimed by Collins as his property; neither 
of the other libellants had bed or bedding of 
any kind. A German boy, who had shipped 
as an ordinary seaman, came with them, 
and he was equally destitute. An old man, 
Hawkins, accompanied them, who had not 
shipped as one of the crew, but had been re- 
jected hy the master on account of his age. 
An attempt was made by the runners of the 
boarding house to STibstitute him in place of 
one of the crew who had shipped and ab- 
sconded. Hawkins was provided with a bed, 
bedding, chest and clothing suitable for the 
voyagej neither of the libellants had any 
chest, and whatever clothing they possessed 
was stowed in their bags, each having one. 
On inquiry of them, as witnesses, as to 
theii" clothing, they stated they had enough, 
but it was impossible to obtain from either 
of them a full and accurate description of 
it; each claimed he had a pair of mittens, 
but whether of cotton or wool they could not 
tell. When interrogated as to their socks, 
•each asserted he had some, but could not say 
whether they were thick or thin, or of what 
material, and were uncertain as to the num- 
ber of pairs. Some of them had no^ heavy 
fi'oeks, but they stated had instead woolen 
shii*ts. Their clothing was left oh board the 
brig and was afterwards overhauled and ex- 
amined by the master in the presence of 
police officers and others, and he describes it 
generally as nothing but a lot of old rags. 
The master having at the time assigned as 
a reason for not allowing these men to com- 
plete the voyage their want of clothing, bed- 
ding, &c., and having discharged them from 
the vessel, was he justified in so doing? 

It will not probably be contended by any 
one, that in the month of December for such 
a voyage, a master is obliged to receive his 
crew, if they should come on board either 
half naked, or clothed in their summer rai- 
ment without other outfits; and if this is 
conceded, the case at once resolves itself 
into the question, were these men suitably 
equipped for the voyage, prepared to per- 
form their part of the contract? 

There is no direct evidence before the court 
to show whether the George Burnham was 
provided with any heating apparatus In her' 
forecastle, but it is understood by the com't, 
that in vessels of her description, bound on 
such a voyage, it is not customary to fur- 
nish them with anything of the kind, though 
sometimes heat is received from the cook's 
galley, by an aperture in the partition sepa- 
rating the two compartments; and the coin-t 
is of the opinion, that as the case is- pre- 



sented, the libellants were not suitably pro- 
vided and in a proper condition to discharge 
the duties of seamen on the contemplated 
voyage. They were to leave this port in the 
latter part of December, and by the terms of 
the shipping articles were to return in this 
brig to her port of discharge, which would 
prabably bring them upon the coast in Fob- 
ruai-y, the coldest, most severe and inclement 
month in the year; and it must be i*emem- 
bered, that their contract expressly stipu- 
lated that they were not to receive any ad- 
vance abi'oad. It was their duty therefore 
before sailing, to provide themselves witli a 
suitable outfit, such as would be reasonably 
fit and proper for them, to protect them from 
cold and exposure as fai* forth as was prac- 
ticable for men called upon to perform the 
duties of seamen on board such a vessel on 
such a voyage. A single sti-aw bed and ono 
blanket only for three men on board a vessel 
bound off this coast in December and return- 
ing in February, It needs no argument to 
demonstrate were wholly inadequate for their 
protection and health. It is not unfrequent- 
ly the case in such voyages, that the crew 
are for weeks exposed to the severest cold, 
the sea breaking over them, and every thing 
ice bound. In such condition wliat would 
have become of these men, with no -other 
clothing or bedding than that brought by 
them on board? What wai*rath would a sin- 
gle blanket and a straw bed afford to a worn 
and chilly seaman in a cold forecastle, with 
evei-y thing about him, including his cloth- 
ing, wet and stiff with ice? They must all 
have been inevitably ten-ible sufferers from' 
their exposure and improvidence, have had 
their hands and feet frost bitten, and be- 
come utterly incapable to discharge their 
duties as seamen; and it is by no means im- 
probable that some, if not all, would have 
been so badly affected, as to be made crip- 
ples for life. Every season seamen are talien 
to the Marine Hospital here in such condition 
from exposure to the cold at sea, as to re- 
quire amputations; and it is but two or 
three years since a sailor was before this 
court, both of whose limbs had been ampu- 
tated above the knee on account of his in- 
juries from such exposm-e. 

When it is remembered that these men 
were not provided with proper protection for 
either their hands or feet,— for a single pair 
of mittens and one or two pairs of old socks 
are not deemed sufficient for that purpose,— 
the court can but hold that the libellants had 
not performed their part of the conti-act in 
not suitably prepai'ing themselves to meet 
the ordinary perils and risks of the voyage. 
To be siu:e, it is nowhere expressly stipu- 
lated in the shipping articles that the crew 
shall thus be provided, but in this, as iu 
many other conti-acts, tJiere are implied ob- 
ligations on both sides. Nothing is express- 
ly stipulated by the master as to the provi- 
sions to be fm'uished by him to the crew; 
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but it will not be questioned tliat the obli- 
gation was imposed upon him to provide 
such as ai'e suitable and usual ou such a 
voyage; and so likewise on the part of the 
seamen, the com*t holds without hesitation, 
that it is implied by their contract, that they 
wEl be provided with all needful apparel, 
reasonably suitable for their use and protec- 
tion on the particular voyage for which they 
contract. 

A vessel could hardly be deemed seawor- 
thy, and great doubts are entertained wheth- 
er an insurance would be binding, if a master 
knowingly allowed his crew to commence 
their voyage, so utterly destitute of neces- 
sary clothing as these libellants are shown 
to have been. In case they should encounter 
heavy severe weather, and meet with dis 
asters on this coast ut this season of the year, 
they necessarily must soon have become utter- 
ly incapable to discharge their duties in the 
management of the ship, and the vessel and 
all on board from this cause would have been 
lost; unless assistance could be obtained from 
some other quarter. If these men had thus 
suffered or perished from their own impru- 
dence, the master would have been charged 
with a great want of humanity, and with 
grossest neglect of the comfort and safety 
of his crew; and the court therefore feels 
fully justified in deciding, that he not only 
had the legal right, but that it was his duty 
to act on this objection, taken by him at 
tlie time, to their destitute condition and 
want of necessary clothing, and as they did 
not offer to remedy the diflaculty and pro- 
cure what was reasonably necessaiy and 
proper, that they have no cause of complaint 
for his refusal to allow them to continue as 
-a part of his crew. 

It is claimed that Collins was better pro- 
vided for than the other libellants; and it 
is true that he was possessed of a straw bed 
and one blanket; but It does not appear that 
in other respects he was any better 
equipped than the others; and the court 
therefore does not feel caUed upon to make 
.any distinction or exception in liis behalf. 

It is argued that the want of clothing is 
.a matter merely personal to the seamen; 
tliat if they choose to go to sea in this con- 
dition they will be the only sufferers; but 
such is not the case; the rest of the crew 
and the officers have the deepest interest in 
all hands being well clothed and prepared 
to meet exposure. If one man is incapacitat- 
ed, the others, from necessity and solf-pres- 
ervation, are obliged to Oiseharge his duties. 
Extra labor is thus thrown upon the more 
prudent and careful, and if many of the 
crew become thus disabled, the greatest exer- 
tions of the others may prove futile, and aH 
on board perish by reason of the impru- 
dence of their shipmates. 

It may be urged that no precedent for 
these views is to be found in the reported 
decisions of the admiralty coui*t; but ques- 
■tions are constantly arising, and as they are 



presented for its decision, it is the duty of 
a court of admiralty to apply tO' their solu- 
tion the well recognized and long establish- 
ed principles of maritime law, sanctioned 
and adopted by all admiralty courts, rathet 
than to spend a long time in searching to as- 
certain if the precise question involved has 
ever been adjudicated by any co-ordinate 
court, yielding of course in submission to the 
authority of any appellate court, which has 
expressly determined it 

Seamen are the wards of the court of ad- 
miralty, and that court has ever been in the 
habit of extending towards them a peculiar 
protecting favor and guardianship. Reckless, 
thoughtless and improvident, regarding only 
their present comfort and enjoyment, tak- 
ing no thought or care for the future, they are 
when on shore easily overreached, exposed to 
all sorts of temptations, and under the control 
and authority of those, who so long as they 
control the seamen's wages, are ever ready 
to tempt and aid them in the gratification 
and indulgence of every desire, however det- 
rimental and injurious it may be, pandering 
to their lowest appetites until their earningnr 
are exhausted, and then thrusting them on 
board any kind of a vessel that can float long 
enough to leave the port, at the most in- 
clement season, and in most instances in ut- 
ter destitution and need of every requisite 
for tlieir protection on. the voyage. The court 
cannot therefore question, that it is as 
much its duty to intervene and protect sea- 
men against their own reckless improvi- 
dence, and to require them to provide them- 
selves with necessary raiment when they 
commence a voyage of danger and exposm'e, 
as it is to take care that they are not im- 
posed upon by the superior shrewdness of the 
master and owners. 

This construction of the law must tend to 
greatly promote the welfare of the seaman, 
as he will not only be much better protected 
against suft'ering and exposm-e, but when on 
i shore will be induced to lay aside a portion 
I of his hax'd earned wages to furnish him with 
*the necessary supplies. His earnings, in- 
stead ot being wasted and productive of in- 
jury rather than benefit to him, will con- 
tribute to his comfort and enjoyment; he will 
not be so completely under the control of 
his Avorthless associates, who care only for 
the plunder they can gain from him; pos- 
sessing some little property, he will soon be- 
come more independent, and his own master 
when on shore; he will acquire habits of 
thrift, temperance and economy, and grad- 
ually think more of himself and his oppor- 
tunities for improvement; he will abandon 
his bad habits and low company, will en- 
deavor to rise in his calling above the grade 
of a seaman, and to educate himself for the 
position of an officer, and thus in every way 
his own welfare as well as the interest of 
commerce will be greatly advanced and pro- 
moted. The court weU remembers, when at 
this port it was almost invariably the casts 
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that every sailor possessed bis sea-chest wel' 
filled with comfortable clothing; and the 
sooner this custom, is revived, the better 
will it be for the seamen and all interested in 
navigation, as it is confidently believed it 
will do much to improve the character of our 
sailors, both for seamanship, and good con- 
duct and behavior, which the court has rea- 
son to believe are much below the standard 
of thirty or forty years since. 

Another cause for the discharge of tliese 
seamen, which was assigned at the time by 
the master, was that he had learned they 
were quan-elsome and intended mischief. It 
appears that the libellants are all English- 
men who shipped under the names of Ed- 
ward Collins, James Smith, and Martin Mc- 
Donald. They admitted, with considerable 
evasion and reluctance, that they were step- 
brothers, and certainly from the commence- 
ment, aU manifested a very strong desire to 
ship in this particular vessel. At the time 
they applied to the master to ship them, he re- 
ferred them to the shipping master, but stated 
that he was bound to have none but quiet, 
peaceable men, and this requirement of the 
master was enjoined by him on the shipping 
master, and by him communicated to the 
libellants when they shipped. One or two 
of them, in disregard of the provision in' the 
articles, came on board with their sheath 
knives strapped around them, and they obey- 
ed the orders of the officers as appears with 
about the usual amount of grumbling and 
dilatoriness. The master had been advised 
that they were bad fellows, of bad reputa- 
tion, and was not satisfied with their be- 
havior while on board; and for this reason, 
as well as their want of clothing, he dis- 
charged them, offering to pay them for the 
time that they had been employed. The 
court is satisfied that the master formed a 
correct opinion as to the character of these 
men, for it now appears, although it was not 
at that time known to the master, that on 
Christmas the libellants all went on board 
the steamer Forest City, and without jus- 
tification assaulted a number of her crew, 
and that Collins was especially active, flour- 
ishing his knife and cutting the clothing 
of one of them. The excuse assigned for 
their conduct is, that they accompanied a 
third pai-ty on board, and that he was as- 
saulted by some of the crew of the Forest 
City, and the libellants thereupon interfered 
to keep the peace. The com't cannot consider 
the indiscriminate slashing by Collins with 
his knife of whichever of the Forest City 
crew happened to be near him, as a judicious 
and laudable method to preserve the peace. 
Such behavior i-ather manifests the fighting, 
quarrelsome disposition, which the master 
had protested against, and for this cause 
also the court holds their discharge was 
justifiable. The master having offered to 
pay the libellants for their time whilst on 
board, a decree may be entered for that 
amount without costs. 
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Case 'No. 5,332. 

The GEORGE FARRELD. 

[4 Ben. 316.] i 

District Court, S. D. New York. Oct., 1S70. 

ToW-BOAT AND Tow. 

1. A tow-boat took several vessels in tow 
to tow them through Hell Gate from New 
York. The tide was flood, and the weather 
fair. After passing through the Gate, one of 
the vessels struck some obstruction under wa- 
ter, causing her to leak, and making it nec- 
essary to run her ashore. Her owner filed a 
libel against the tug, claiming that the tug had 
taken in tow more vessels than she could man- 
age, and that the vessel was allowod to be 
carried by the tide out of the channel, and to 
strike a rocli on the shore. Tlie tug claimed, 
on the other hand, that the vessel struck i\ 
sunken wreck in the channel: Held, that,' on 
the evidence, the tug had taken in tow more 
vessels than she had power to manage. 

2. The burden was upon her to prove that 
the object which the vessel struck was one. 
the presence of which the tug was not bound 
to have known. She had failed to show this, 
and was, therefore, liable for the damages. 

In admiralty. 

Beebe, Donohue & Cooke, for libellant. 
R. D. Benedict, for claimant 

BLATCHFORD, District Judge. This is 
a libel filed by the owner of the schooner 
Niger against the steam-tug George Farrell, 
to recover for the damages sustained by the 
schooner and her cargo, while she was be- 
ing towed through Hell Gate by the tug, on 
the morning of the 6th of August, 1SG9. The- 
schooner was bound from New York to Wey- 
mouth, Massachusetts. The weather was 
fine, and the tide was flood. The tug had 
two schooners lashed alongside of her on 
her port side, and two on her starboard side. 
The Niger and another schooner called the- 
Delaware were towed astern, a hawser from 
the tug running to each of them, the Niger 
being on the port side of the Delaware. The 
tug, with the six schoonei*s, proceeded up 
the East river, and between Blackwell's Is- 
land and the Long Island shore, and, at or- 
near Astoi'ia, the tug took in tow, in addi- 
tion, a sloop, which was placed on the star- 
board side of the Delaware, at the end of 
a third hawser running from the tug. The 
Niger, the Delaware,, and the sloop were 
propex'ly secured to each other. In this 
manner the tug and the seven vessels pro- 
■ceeded in safety until the Niger had reached 
a place nearly off the point of the sunken 
meadow, opposite the middle ground, and 
to the eastward of Ward's Island, when the- 
Niger, in consequence of her having struck 
■some object under water on her port side, 
was found to be making water fast, and to 
be sinking. She was cut loose and run 
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ashore, where she sank. The libel charges 
that the accident was due to the fault of 
the tug in taking in tow more vessels than 
she could manage. The answer avers, that, 
by the fault of those in charge of the Niger, 
or of those in charge of the sloop that was 
in tow, or of both of them, and not by the 
fault of the tug, the Niger and the sloop 
were allowed to sheer beyond the line of 
the direction of the tug; that thereby the 
Niger ran upon a rock or a sunken wreck or 
some obstruction, which was not, and could 
'not be, known to the tug; that those in 
■charge of the tug hailed the said vessels to 
sheer in and follow the course of the tug, 
;but they failed to do so; and that the injury 
to the Niger was caused by negligence on 
the part of the said two vessels, or of one 
■of them. 

■ Without discussing the evidence, which is 
.voluminous, 1 am satisfied that the weight 
of 'it is decidedly in favor of tlie conclusion 
tliat the accident happened through the fault 
of the tug, and not through any fault on the 
pai*t of the Niger. The tug undertook to tow 
■more vessels than she could properly man- 
age, with the tide as it was, and with three 
of the vessels towed at the ends of haw- 
sers. She lacked the power to give the ves- 
sels astern such way through the water, run- 
ning, as they were, with a strong flood tide, 
that their helms, properly managed, could 
keep them from being drifted and set by 
the tide upon the shore where the Niger 
struck. The evidence is very clear, that the 
iielms of all three vessels astern were put 
"and kept aport, as the tide set them upon the 
shore on their port side, and that, notwith- 
standing this, the tug failed to draw them 
clear of that shore. What the witnesses on 
board of tlie tug call the sheering of the 
vessels astern, was their drifting with the 
set of the tide. The tug having, on this 
state of facts, and through negligence, suf- 
fered the Niger to strike, the burden -of 
proof is on the tug to show that the Niger 
struck on some object, the presence of which 
ought not' to have been known to the tug. 
The tug fails to show this. Indeed, the 
weight of the evidence is, that the Niger 
went so near to the shore as to strike a rock. 
There must be a decree for the libellant, 
with' costs, with a reference to a commis- 
sioner to ascertain the damages sustained by 
the libellant 



Case "No. 6,333. 

The GEORGE GILCHRIST. 
[1 Lowell, 234.] 1 

District Court, D. JIassachusetts. March, 

ISGS. 

Salvage. 

A brig and cargo valued at about $95,000 

were saved from a position of much danger. 
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in the daytime, by a valuable steamer which 
employed thirteen persons and took four hours 
for the service, without much danger to the 
stt-amer. The property might probably have 
been saved by another steamer that was in 
sight. $2,800 awarded as salvage. 

At daylight on Saturday the fourteenth day 
of December, 1867,, the steamer Monohansett, 
which is employed as a packet between New 
Bedford and Edgartown, was at the latter 
port, when her master was informed tnat a 
square-rigged vessel was lying close to the 
shoals about ten miles to the eastward, A 
very severe north-east gale and snow-storm 
had been blowing for two days, and the 
steamer's fires had been kept up in anticipa- 
tion that her services might be wanted for 
the rescue of some vessel in distress. The 
storm had abated a, good deal, and the 
w.eather was no longer thick. She im- 
mediately proceeded out into Vineyard 
,Sound, and found the brig, George Gilchrist, 
at anchor in a very dangerous position; the 
brig's cables were buoyed and slipped, and 
she was towed into Edgartown, the whole 
service having occupied about four hours. 
The cargo was worth $72,700; the brig, 
$18,500; and the freight, $3,750; in all $94,- 
950. The steamer was manned by thirteen 
persons, including a pilot, taken for the oc- 
casion, and was worth about $00,000. The 
pilot was not expressly named in the libel, 
but it was agreed that the decree should be 
for a gross sum, including his services, and 
that he should file a suflacient release of dam- 
ages. 

J, C. Stone and W. W. Crapo, for libellants. 
J. 0. Dodge, for claimants. 

■ LOWELL, District Judge. The only diffi- 
culty here, and it is a considerable one in all 
these cases, is to ascertain the fair amount 
of salvage to be awarded. As bearing up- 
on this a very large number of witnesses 
have been examined concerning the character 
of the place where the brig was lying, which 
was between two shoals called Long and 
Shovelful shoals, and her probable chances 
of escape without assistance. The shoals 
were under her lee and almost surrounding 
her, and she could not have got out in the 
direction in which she had drifted in, with- 
out a change of wind. It was discovered 
afterwards that one of her anchors was 
gone, that the other had lost its stock, and 
that her kedge only was uninjured. .During 
this mol-ning the tide was setting against 
the wind, and it is maintained by the libel- 
lants that she would probably have-dragged, 
upon a tm*n of the tide. The wind was still 
li'om the north-east, with no immediate pros- 
pect of change, and the sea was very heavy. 
Whether she could have got out by the nar- 
row passage between the two shoals to lee- 
ward, has been the subject of much contro- 
versy. Many disinterested witnesses for the 
libellants assert that the chart gives too 
much water, at that point, and that there is 
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really not over ten feet, while this vessel 
drew eleven feet and upwai-ds. 

Upon all the evidence, I am satisfied that 
the brig- was in a very awkward situation, 
much more so than her master, who was 
ignorant of the state of his anchors, was 
aware of, and that it is extremely donbtful 
whether she could have reached a place of 
safety without the aid of a steamer or a 
change in the wind. The aid which was 
rendered was prompt, efficient, and success- 
ful. On the other hand, the storm had lulled, 
though perhaps not endgd; she had daylight, 
was uninjured except in her ground tackle, 
and might probably have been rescued, if 
the Monohansett had not come up, by another 
steamer which had seen and was coming to- 
wards her. 

This is one of those cases in which a dis- 
abled vessel is opportunely and successfully 
taken in tow, but in such a place, that she 
might count with pretty sti'ong hope on other 
assistance in default of that of the actual 
salvor. In such a case the need of succor 
is not so urgent as to malie the amount saved 
the most important element of the salvage 
service, though it is not to be overlooked; 
but the point first in consequence is the risk, 
ti'ouble. and expense, as well as the knowl- 
edge, skill, and seamanship which the sal- 
vors have conti'ibuted to the result. As com- 
pared with the recent case of The Acacia 
[Oase No. 22] the value here saved is about 
double, and the risk from which it was saved 
is greater, because there the danger would 
not be urgent until a change of wind, while 
here it was imminent unless there were such 
a change; and the knowledge of the ground, 
the skill and seamanship required to go safe- 
ly to the vessel, talve her in tow, and get her 
oift were greater; and there was some risk 
to the steamer in doing all this so neai* a 
lee shoal. On the other hand, the steamer 
is very much less valuable than were the 
steamer and her cargo in that ease, and the 
time lost is much less. I will add that I 
am not sure that I gave quite enough in that 
case. Considering all the circumstances, I 
award the sum of ?2,S00 and costs. Decree 
accordingly. 

This dpcision was affirmed by the circuit court, 
on an appeal by the salvors, October term, 186S. 
[Case not reported.] 



Case ]Sro. 5,334. 

The GEORGE H. PARKER. 

[1 Flip. GOG; i 23 Int. Rev. Rec. S3; 9 Chi. 

Leg. News, 191; 2 Cin. Law Bui. 38; 

2 Mich. Lawy. 12.] 

District Court, E. D. Michigan. Nov. Term, 
187G. 

Citoss LiBELL ant's MoTioy Fon Secukitt to 
Amount Ci.\iMia) in Ckoss Libbl — Cross Li- 

BELLANT — REASONABLE PltOMPTNESS. 

1. A tns was libeled for negligence, and pur- 
chased after the cause of action had accrued: 

1 [Reported by "William Searcy Flippin, Esq., 
and here reprinted by permission.] 



' Held, tliat the former owners might file a cross 
libel under tlie 53d rule, and have proceedings 
stayed until respondent in the cross libel gave 
security to answer the demand. 

2. A cross libellant should act with prompt- 
ness. A motion for security made upon the 
eve of trial, and after the witnesses had been 
summoned, and case was ready to proceed, 
comes too late. 

In admh'alty. The facts were, McLenan, 
the respondent, in June, 1875, filed a libel 
against the George H. Parker, a steam tug, 
in which he claimed damages for negligence 
in towing by the tug a raft of timber from 
Tawas, Michigan, to Tonawonda, New York. 
[On August 4th]2 Albert W. Schulenberg filed 
a claim and answer, in which he set forth 
that he became the sole owner of the tug 
some eight months after the cause of action 
arose. He denied that he had any knowl- 
edge of the facts stated in the libel, or of" 
libellant's claim, until the libel was filed. 
He averred that by the terms of the purchase 
the former owners were liable for all claims 
against the tug, and prayed that they might 
be required to answer and defend. On the 
16th of December the former owners of the 
tug filed a cross libel against the original 
libellant, averring that the tug was guilty of 
no negligence, and insisting on the payment 
for towage service at the price agreed upon 
in the conti'aet, 

W. A. Moore, for the motion. 

Geo. "W. Moore, for original libellant 

BRO"WN, District Judge. The cross libel 
was filed at the last term of this com-t, and 
upon the eve of the trial of the original case, 
motion was made that the respondent in the 
cross libel give the secm'ity now asked for, 
but it was denied upon the ground that the 
party had no right to come in, as the case 
was called for trial, and ask for a stay of 
proceedings until a bond was filed to answer 
the claim set up in the cross libel. 

1 then held the cross libellants should 
prosecute their claim with reasonable dili- 
gence, and had no right to put a stop to the 
proceedings after witnesses had been sum- 
moned and the libellant had appeared and 
was ready to commence the trial of the 
original case. 

The case was, however, for some other rea- 
son, continued for the term, and the motion 
is now renewed under somewhat different 
circumstances. Rule 53 provides that: 
"Whenever a cross libel is filed upon any 
counter claim arising out of the same cause 
of action for which the original libel was 
filed, the respondents in the cross libel shall 
give security in the \isual amount and form 
to respond in damages as claimed in said 
cross libel." 

Although this may not be strictly a cross 
libel, inasmuch as the parties plaintiff ai-e 
not parties of record in the original suit, and 
were not the owners of the tug at the time 

2 [From 23 Int. Rev. Rec. 83.] 
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tlie libel was filed; yet, as they are the par- 
ties guilty of the Negligence charged in the 
original libel, if negligence there be, and as 
they are the parties who must ultimately 
pay the claim, if the original libel be sus- 
tained, I regard this proceeding as a cross 
libel within the spirit and scope of the rule. 
It is certainly a counter claim arising out of 
the same cause of action for which the origi- 
nal libel was filed, and the reasons which 
dictated the adoption of this rule apply as 
forcibly to this ease as if the cross libellants 
were now owners of the tug. I do not thinlx 
these cross libellants have been guilty of 
such laches as should disentitle them to make 
this motion. The original libellant was not 
ready for trial at the time the case was 
called, though it was supposed he was at the 
time the motion was made, and the facts 
were such that a continuance for the term 
was gi-anted. I see no harm that can now 
result to the original libellant from this mo- 
tion, and it Is, therefore, granted. 



Case Wo. 5,335. 

The GEORGE KINGMAN, 
[7 Wkly. Notes Cas. 50.] 

District Court, E. D. Pennsylvania. May 2, 

1879. 

Seamen — Actios fok Assaui.t ht Master. 

[A master sued for an assault, and denying 

the same in his answer, cannot, on proof of 

the assault, rely upon a justification.] 

Libel for personal damage by Mayhorn 
against Howes, master of the barque. The 
libellant was hired as cook and steward of 
the barque on a voyage to Portugal and back 
to this port, which was duly performed. Dur- 
ing the voyage he was accidentally scalded by 
hot water, and alleged that before his recoveiy 
the master forced him to return to work 
with threats and oaths. That soon afterward 
the master assaulted him by kicking him in 
the face, which resulted in a temporary scar. 
That upon anotiier occasion the master again 
assaulted him, and knocked him down with 
his fist. Each of the assaults was deposed to 
by one otlier member of the crew. There was 
no evidence of any permanent injury to the 
libellant. Upon the part of the master both 
assaults were denied, the kicking entirely, and 
as to the blow with the fist, the master de- 
posed that the libellant attempted to pass 
him on deck on the windward side, and that 
he merely removed him by a slight push; 
also, that he was unsatisfactory as a cook, 
and veiT insolent under reproof. The mas- 
ter's testimony was not corroborated by other 
witnesses. 

E. P. Pugh, for libellant. cited Payne v. 
Allen [Case No. 10,855]; The Agincourt, 1 
Hagg. Adm. 271; Pars. Mar. Law, 4G4; Abb. 
Sliipp. 178, and iiotes; The Enchantress, 1 
Hagg. Adm. 395. 

Henry Flanders, for respondent Irrespec- 
tive of the oath of the master, this is at most 



a case Tvhere the master was compelled to 
punish an insubordinate seaman. Puller v. 
Colby [Case No. 5,149]; Forbes v. Parsons 
[Id. 4,929]. 

THE COURT (BUTLER, District Judg«), 
referring to the danger botti of encouraging 
such suits, and of refusing parties redress in 
such cases, held that the assaults had been 
sufficiently proved, and that as the answer 
denied the assaults, it was not competent for 
the respondent to rely on a justification. De- 
cree for libellant for one hundred dollars, with 
costs. 



Case Wo. 6,336, 

The GEORGE LAW. 
[3 Ben. 396.] i 
District Court. B. D. New York. Sept., 1869. 
Collision— Dasgebous Manoeuvre. 
Where a propeller attempted to pass close by 
a sloop, and just as she was passing, a puff of 
wind caught tlie sloop's^ sail, and her boom 
swung out, and the propeller struck ft, receiv- 
ing damage: Hdd, that the propeller, having 
attempted a dangerous and uncalled-for man- 
oeuvre, must bear the consequences of it. 

This was a libel by Daniel Shea, owner of 
the propeller U. S. Grant, to recover damages 
for a collision. The propeller was coming 
dovm the East river, and saw ahead of her 
the sloop George Law and another propeller, 
so close together that there was not room to 
pass between the propeller and the boom of 
the sloop, as it was swung out As she ap- 
proached, however, the sloop's boom was 
hauled in, whereupon she imdertook to pass 
between them, and, while passing, the boom 
swung out, and injured her. 

D. McMahon, for libeUant 
Thomas Hooker, for claimant 

BENEDICT, District Judge. This case 
comes within the rule of the maritime law 
which imposes the risk of a dangerous and 
uncalled-for manoeuvre upon the party who 
undertakes it 

The proofs show that the propeller at- 
tempted to pass the sloop ahead, at a dis- 
tance within the length of the sloop's boom, 
and was struck by the boom in passing. 

There was nothing to require the propeller 
to pass at the time, or in such close proximity 
as she did, but assuming the ability of tlie 
men upon the sloop to keep the boom in- 
board, she took the risk. As it happened, a 
puff of wind caught tlie sheet out of the 
hands of the men on the sloop, and the 
boom swung out, and into the propeller. 

Such an occurrence should have been seen 
to be possible by those in charge of the pro- 
peller, and accident from it avoided by pass- 
ing the sloop at a greater distance, as might 
easily have been done. 

The libel is, accordingly, dismissed, Tvith 
costs. 



1 [Reported by Robert D, Benedict, Esq., and 
here reprinted by permission.] 
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Case Wo. 6,337o 

The GEORGE LAW. 

The T. V, ARROWSMITH 

[3 Ben. 456.] i 

District Court, S. D. New York. Nov., 18G0. 

Collision in East Eivek — Steamboats Meeting 

— Speed— State Law — Appoktionment 

OF Damages— Costs. 

1. A steamboat, the A., was going up the 
East river, against the ebb tide. Off her port 
bow or side was a ferry-boat, going the same 
way. The pilot of the A., seeing another fer- 
•ry-boat, the L., coming down the rivel", a little 
to the starboard of his course, heading about 
two points on his course, and apparently cross- 
ing it, blew two whistles, and starboarded 
his wheel, and shortly afterwards stopped and 
backed his boat, but she was struck on her 
starboard side, by the starboard bo,w of the 
L., which, after seeing the sheer of the A., 
had also starboarded her wheel. The L. was 
coming down the river, at the rate of eleven 
knots an hour, with the tide, and her engine 
was slowed, stopped, and backed, before the 
collision, but not soon enough to stop her head- 
way, while the A. was, at the time of the col- 
lision, about still in the water. Hdd, that, on 
the evidence, the two vessels were meeting end 
on, or nearly so, when the two whistles of the 
A. were blown, and that, tinder the 13th article 
of the act of April 29, 18G4 [13 Stat. 60], it 
was the duty of each to port her helm. 

2. If, as was claimed by the A., the L. was 
crossing her course from the starboard side, 
it was the duty of the A., imder article 14, to 
have kept out of her way, and the duty of the 
L. to have kept her course. 

3. The A., therefore, should have stopped 
and backed before she blew her two whistles. 

4. The A. was not excused from the duty of 
porting her helm, by the law of the state of 
New York, requiring steamboats navigating the 
East river to keep in the middle of it. 

5. The L, was also in fault, for running at 
too great speed, contrary to the 1st section of 
t^^.«^*vt°^ the state of New York, of April 12, 
1848 [Laws 1848, p. 450]. 

6. The A. was not excused from porting, 
under the 19th article of the act of April 29, 
1864, by reason of the presence of the other 
ferry-boat on her port bow, and danger of a 
collision between her and the L., if the L 
kept on. 

7. Independent of that statute, her speed 
was too great, and it was her duty, under ar- 
ticle 16 of the act of 1864, to have slackened 
her speed sooner than she did. 

8. Both vessels being in fault, the damages 
must be apportioned. The question of costs 
Was reserved till after the apportionment was 
made. 

■ In admiralty. 

B. D. Silliman and D. MeMahon, for the 
Arrowsmith. 

, Beebe, Donohue & Cooke, for the George 
Law. 

* BLATCHFORD. District Judge. These are 
cross libels, the -first one having been filed 
by the owners of the steamboat T. V. Arrow- 
smith, against the steam ferry-boat George 
Law, and the second one having been filed 
by the owners of the latter vessel against 

1 [Reported by Robert D. Benedict, Esq., and 
here reprintpd by permission.] 



the former, to recover for the damages sus- 
tained by the respective vessels, by a colli- 
sion, which occurred between the two ves- 
sels, on the 28th of December,. 1867, shortly 
after tliree o'clock in the afternoon, in the 
East river, between the city of New York 
and the eitj- of Brooklyn, by which both 
vessels were injured. The Arrowsmith was 
on a trip from pier 24 East river, through 
the East river and Hell Gate, to points be- 
yond. The George Law was on a ti-ip on 
her regular ferry route, from her slip at the 
foot of Bridge street, in Brooklyn, to her 
slip between Oliver and .Tames streets, in 
New York. The tide was about half ebb, 
and running with considerable strength at 
the middle of the river, which was about 
where the collision happened. The weather 
was clear, and there was scarcely any wind. 
The libel by the owners of the Arrowsmith 
was filed on the 18th of January, 1868, and 
their answer to the libel filed by the owners 
of the George Law was filed on the 5th of 
October, 1868. There is some variation in 
the story of the Arrowsmith, as set forth iu 
this libel, and as set forth in this answer. 
Both of these pleadings allege that the Ar- 
rowsmith had got out into the middle of 
the river, and had sti-aightened up, and was 
well on her course up the middle of the 
river, prior to -the collision, when the pilot 
of the Arrowsmith observed the George Law 
oK the Arrowsmith's starboard bow, ap- 
proaching down the East river, on a diag- 
onal course, but nearly head on to the Ar- 
rowsmith. The answer says, that the George 
Law was then more than a quarter of a 
mile off. The libel says nothing on the sub- 
ject of such distance. The libel says, that 
the pilot of the Arrowsmith, observing such 
course of the George Law, blew two whistles 
to her, in the usual manner, and at the 
proper distance off, as a signal for her to 
starboard her helm, and pass the Arrow- 
smith on her starboard hand, and that the 
pilot of the Arrowsmith put her helm to 
starboard. The answer says, that such two 
whistles were blown by the Ai-rowsraith 
when the George Law was a quai'ter of a 
mile off from her, and omits the statement 
that the pilot of the Arrowsmith put her 
helm to starboard. Both of the pleadings 
allege that, at the time of the blowing of 
such two whistles, there was, off the port 
bow of the Arrowsmith, straightening up tho 
river, and not very far from the course of the 
Arrowsmith, one of the Hunter's Point ferry- 
boats, bound to Hunter's Point, which had 
just come out from the bulkhead at the foot 
of James sti-eet. New York, and to the port 
side of the Hunter's Point ferry-boat, was a 
ferry-boat, the Superior, bound down the 
river, whilst, between the starboard side o£ 
the Arrowsmith and the Brooklyn shore, 
there was no obstruction, but a clear river. 
The answer then contains an allegation not 
found in the libel, namely, that the course 
of the George Law was such at the time 
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-the pilot of the Arrowsmith blew his two 
Avhistles, that she was attempting to cross, 
•but would have been unable to cross, the 
"bows of the .Irrowsmith and the bows of 
the Hunter's Point ferry-boat, and that the 
Arrowsmith had slowed for the. Hunter's 
Point ferry-boat just before blowing her two 
whistles, and that it was impossible for the 
Arrowsmith to have ported her helm, and 
to have gone to her own starboard in time 
to have avoided the Goerge Law, but that 
the George Law could veiy readily have 
gone in the direction called for by the two 
whistles of the pilot of the Arrowsmith. n«! 
the river, in that direction, was free of ves- 
sels, and the tide was favorable. Both of 
the pleadings allege that the whistles so 
blown by the pilot of the Arrowsmith were 
clear and distinct The libel alleges that 
they were given at such a distance off from 
the George Law, that they could have been 
readily heard by those on her, if they had 
had a proper lookout stationed, and been at- 
tentive to their business. The answer al- 
leges that the whistles could have been 
readily heard by those on the George Law, 
if they had had a proper lookout stationed, 
and teen attentive to their business. Both 
of the pleadings allege that those on the 
George Law did not answer in time the 
signals of the pilot of the Arrowsmith, as 
they ought to have done. The libel alleges 
that the George Law persisted in her afore- 
said course. The answer alleges, that she 
persisted in her aforesaid course, across the. 
bows of both the Arrowsmith and the Hunt- 
er's Point ferry-boat The libel alleges, that 
the pilot of the Arrowsmith immediately 
i*ang his engine bells to slow, stop, and 
back the Arrowsmith. The answer alleges, 
that the pilot of the Arrowsmith immediately 
rang his engine bells to stop and back the 
Arrowsmith, she being then slowed. Both 
of the pleadings allege, that these bells were 
answered by the engineer, and that the Ar- 
rowsmith's headway was forthwith checked, 
so that she was, at the time of the collision, 
very nearly, if not quite, dead in the water. 
The libel alleges, that the George Law did 
not slow, nor stop her headway. The an- 
swer alleges, that the George Law did not 
stop her headway. Both of the pleadings 
allege, tliat the George Law continued on 
the course she was on when the pilot of the 
AiTowsmith first obsexwed her, and contrary 
to the signals given by the pilot of the 
Arrowsmith, until the George Law was 
about from sixty to one hundred feet oS. 
from the Arrowsmith, when the pilot of the 
Geci'ge Law blew two whistles, in answer 
to the two whistles of the pilot of the Ar- 
rowsmith, and did not stop her engine. The 
answer adds, that the two whistles blown 
by the George Law were blown more than 
two minutes after the two whistles blown 
by the Arrowsmith were blown. The libel 
alleges, that the pilot of the Arrowsmith 
could not have avoided the collision in any. 



way, as he could not port his helm, without 
going conti-ary to the signals previously 
given, and without attempting to cross the 
bows of the George Law. The answer al- 
leges, that the pilot of the Arrowsmith could 
not have avoided the collision, before giving 
said two whistles, in any way, as she could 
not port her helm without going across the 
bows of the George Law. Both of the plead- 
ings allege, that the Arrowsmith could not 
put her helm any more to stai-board than 
she had put it after blowing her two whis- 
tles, without being in danger of running into 
the Hunter's Point ferry-boat, (which bore, 
the libel says, ofE the Arrowsmith's port bow, 
and, the answer says, off the Arrowsmith's 
port side,) but that it was in the power of 
the pilot of the George Law to have avoided" 
the collision, and the collision was the result 
of the incompetence, recklessness, and negli- 
gence of the pilot and those in charge of the 
George Law, in this: (1) They did not have 
a competent and skilful pilot in charge of 
the George Law, but, on the contraiy, he 
was very much agitated at and just previous 
to the collision, and seemed to have lost his 
presence of mind, and to have, from want 
of a proper lookout just discovered the Ar- 
rowsmith ahead of hint at the time he blew' 
his two whistles. (2) He had no proper or 
suiScient lookouts set (3) He did not heed 
or follow the signal "by whistles, given to 
him in time by the' pilot of the Arrowsmith. 
(4) He did not check the headway of his 
boafin proper time. (5) He did not, in time, 
put his helm to starboard, by which he 
could have avoided the collision. The anr 
swer adds: (6) He should have taken an 
entirely different course in time. 

The principal variations between the libel 
by the Arrowsmith and the answer by her* 
-are these: (1) The statement added in the 
answer, that the pilot of the Arrowsmith 
first observed the George Law when the lat-, 
ter was more than a quai-ter of a mile off.' 
(2) The statement in the answer, that the 
two whistles blown by the Arrowsmith were' 
blown when she was a quarter of a mile off 
from the George Law, the libel stating that 
such two whistles were blown at the proper 
distance off. (3) The omission in the an- 
swer of the statement contained in the libel, 
after the allegation that the Arrowsmith 
blew her two whistles, that her helm was 
put to starboard. (4) The statement added 
in the answer, that the course of the George 
Law was such, at the time the two whistles 
were blo,wn by the Arrowsmith, that she 
was attempting to cross, but would have 
been unable to cross, the bows of the Ar- 
rowsmith, and the bows of the Hunter's 
Point ferry-boat, and that the Arrowsmith 
had slowed for the Hunter's Point fen-y-boat 
just before blowing her two whistles, and 
that it was impossible for the Arrowsmith 
to have ported her helm, and to have gone 
to her own starboard, in time to have avoid- 
, ed the George Law, but that the George 
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Law could very readily have gone in » the 
direction called for by the two whistles of 
the Arrowsmith. (5) The statement added 
in the answer, that, during the time between 
the blowing of the two whistles by the Ar- 
rowsmith, and the ringing of her engine 
bells, the George Law persisted in a course 
across the bows of both the Arrowsmith and 
the Hunter's Point ferry-boat, the only state- 
ment in the libel as to the course of the 
George Law at any time being, that it was 
at all times down the East river, diagonal, 
but nearly head on to the Arrowsmith. (6) 
The statement added in the answer, that the 
pilot of the Arrowsmith, when he observed 
that his signal was not answered by the 
George Law, and that the latter persisted in 
her course, rang his engine bells to stop and 
bacl£ the Arrowsmith, she being then slowed, 
the averment in the libel being, that he, at 
that time, rang his engine bells to slow, 
stop, and back his vessel. (7) The state- 
ment added in the answer, that the two 
whistles blown by the George Law were 
blown more than two minutes after the two 
whistles blown by the Arrowsmith were 
blown. (8) The statement added in the an- 
swer, that the Arrowsmith .could not have 
avoided the collision, before giving her two 
whistles, as she could not port her helm 
without going across the bows of the George 
Law, there being no averment in the libel 
as to any inability of the Arrowsmith to 
avoid the collision, or port her helm, before 
giving, her two whistles, and the averment 
in the libel as to the inability of the Arrow- 
smith to port her helm being an averment 
that she could not do so without going con- 
trary to the signal previously given. The 
most material of these variations are, that 
regarding the distances between the two ves- 
sels when the George Law was first observed 
from the Arrowsmith, and when the two 
whistles were blown by the Arrowsmith; 
that regarding the course of the George Law, 
when the two whistles were blown by the 
Arrowsmith, and afterwards, down to the 
time when the two whistles were blown by 
the George Law; that regarding the time 
when the Arrowsmith was slowed; that re- 
garding the interval that elapsed between 
the blowing of the two whistles by the Ar- 
rowsmith and the blowing of the two whis- 
tles by the George Law; and that regarding 
the inability of the Arrowsmith to port her 
helm, before giving her two whistles. 

The libel and the answer by the George 
Law were both of them filed on the 28th 
of May, 18CS. Her story in them* is, that 
the George Law had reached a point, the 
libel says about one half, and the answer 
says about one third, of the way from the 
New York shore, and was heading diagonal- 
ly, the libel says down and across the river, 
and the answer says across the river, when 
the Arrowsmith, the libel says at a distance 
off of about three lengths, and the answer 
does not state at what distance off, blew two 



whistles. The libel says, that the Arrow- 
smith commenced sheering towards the New 
York side before she blew. The answer 
says that she began to sheer ^s soon as she 
blew. Both of the pleadings state that the 
George Law, after seeing such sheer and 
hearing such two whistles, blew two whis- 
tles herself, and put her helm to starboard 
and stopped and backed, and that the Ar- 
rowsmith then blew one whistle. The an- 
swer states that the Arrowsmith did not 
stop or slow until the collision. Both of 
the pleadings state that the collision was 
occasioned by the fault of the Arrowsmith 
in these particulars: (1) In not having a 
lookout; (2) In not porting; (3) In not stop- 
ping and backing in time; (4) In starboard- 
ing without waiting for a response from the 
George Law. 

The starboard side of the Arrowsmith at 
a point about twenty feet aft of her stem 
was struck by the bluff of the starboard 
bow of the George Law. The Arrowsmith 
claims $6,000 damages and the George Law 
claims $1,000. 

It cannot fail to arrest attention, that the 
libel filed by the Arrowsmith states, that, 
when on her course up the middle of the 
river, her pilot observed the George Law off 
tlie starboard bow of the Arrowsmith, ap- 
proaching down the river, on a diagonal 
course, but nearly head on to the Arrow- 
smith, and that it was the persistence of the 
George Law in such course, after the two 
whisties were blown by the Arrowsmith, 
and which course it is not alleged she chan- 
ged before such two whistles were blown, 
that induced the pilot of the Arrowsmith to 
ring his engine bells to slow, stop and back. 
The only course stated in tliat libel as the 
course of the George Law at any time is a, 
course down the river, and, though diagonal, 
nearly head on to the Arrowsmith. The an- 
swer filed by the Arrowsmith wholly de- 
parts from this statement as to the course 
of the George Law. Although that answer 
states, that the course of the George Law, 
when she was first observed by the pilot of 
the Arrowsmith, was down the East river, 
and, though diagonal, nearly head on to 
the Arrowsmith, and although it then goes 
on to state, that the blowing of the two 
whistles by the Arrowsmith was the result 
of the observation by her of such course of 
the George Law, yet it afterwards adds, 
what is not found in tlie libel filed by the 
Arrowsmith, that, when the two whistles 
were blown by the Arrowsmith, the course 
of the George Law was such that she was 
attempting to cross the bows of the Arrow- 
smith and the bows of the Hunter's Point 
ferry-boat, and that, after such two whistles 
were blown, the George Law persisted in 
her course across the bows of both tlie Ar- 
rowsmith and the Hunter's Point ferry-boat, 
and that it was such persistence of the 
George Law in such course that induced the 
pilot of the Arrowsmith to ring his engine 
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bells to stop and back. The testimony on 
the part of the Arrowsmith sustains the al- 
legations of the libel filed by her, as to the 
course of the George Law, and does not sus- 
tain the allegations of the answer filed by 
her as to such course. Smith, the pilot of 
the Arrowsmith, testifies, that, when he first 
saw the George Law, she was very nearly 
head on to him, a little diagonally possibly, 
on his starboard bow a trifle, coming near- 
ly at him, but not exactly at him; that she 
was not heading directly down but a trifle 
aci-oss the river; and that, if she had kept 
on the course she was then on, and the Ar- 
rowsmith had kept on the course she was 
then on, they would have hit each other. 
He fortifies this by saying, that, when the 
two whistles were blown by him, he said to 
his wheelsman: "If he keeps on that course 
he will certainly hit us;" and that, when the 
bells of the Arrowsmith were rung to back, 
the George Law was on the same course she 
had been on. On cross-examination, he 
says, that when he first saw the George Law 
she was heading as nearly at him as he 
could get at it; that, from the time the two 
whistles were blown by the Arrowsmith, to 
the time of the collision, the George Law 
did not sheer either way, but came as 
straight as she could come. Jarvis. the 
wheelsman of the Arrowsmith, who was in 
her pilot house with Smith, the- pilot, testi- 
fies, tliat, after the George Law got headed 
down the river, she was coming at the Ar- 
rowsmith all the time. Merritt, a passenger 
on the Arrowsmith, accustomed to navigation 
by having followed the water, testifies, that, 
when the two whistles Avere blown by the 
Arrowsmith, the George Law was heading 
a little on the starboard bow of the Arrow- 
smith, nearly ahead of her; that, if neither 
vessel had altered her course, they would 
have come together; and that the George 
Law would have struck the starboard bow 
of the Arrowsmith. Tibbits, a passenger on 
the Arrowsmith, testifies, that he saw the 
George Law as soon as the two whistles of 
the -Arrowsmith were blown; that she then 
seemed to be coming right at the Arrow- 
smith; that the two boats then seemed to 
him to be du'ectly head and head, and to be 
in the same line; and that he noticed that 
the George Law did not change her course. 
Germain, an engineer, who has followed the 
water for many years and who was a pas- 
senger on the Arrowsmith, testifies, that he 
first noticed the George Law after the two 
whistles of the Arrowsmith were blown; 
that, at that time, the two vessels were' on 
parallel lines; that, running on those lines, 
they would have come in contact; and that 
each- would have been struck on the star- 
board side. This testimony on the part of 
the Arrowsmith, taken in connection with 
her pleadings, establishes, that she and the 
George Law were meeting end on, or nearly 
end on, so as to involve risk of collision, 
prior to and at the time the two T*hlstles 



were blown by the Arrowsmith, and so as 
to make it incumbent on both of the vessels, 
under the requirement of article 13 of the- 
act of April 29, 18G4 (13 Stat 60), to put 
their helms to port, so that each should pass 
on the port side of the other. In the case of 
The Nichols, 7 Wall. [74 XJ. S.] 65G, G63, the 
supreme court says: "Each vessel was seen 
from the deck of the other about the same 
time, when they were some two or three 
miles apart, and, as they were approaching 
each other from nearly opposite directions, 
It is quite clear, under the regulations enact- 
ed by congress, that the helms of both 
should have been put to port, so that each 
might have passed on "the port side of the 
other, unless the distance between them at 
that precise time, was so great as not to in- 
volve risk of collision. Rules of naviga- 
tion are obligatory upon vessels approach- 
ing each other, from the time the necessity 
for precaution begins, and continue to be 
applicable as the vessels advance, so long as 
the means and opportunity to avoid the dan- 
ger remains." Vessels are meeting end on,' 
within the meaning of article 13, when they 
are approaching each other from opposite di- 
rections, or on such parallel lines as involve- 
risk of collision on account of their proxim- 
ity, and when the vessels have advanced so 
near to each other that the necessity for pre- 
caution to prevent such a disaster begins; 
and they are meeting nearly end on, within 
the meaning of that article, when they are 
approaching from nearly opposite directions, 
or on lines of approach substantially paral- 
lel, and are so near to each other as to in- 
volve risk of collision. The Nichols, abov& 
cited. Under the requirement of article 13, 
it was plainly the duty of the Arrowsmith 
to have put her helm to port, on the case 
made in the libel filed by her and by the 
testimony on her part, that has been re- 
ferred to. 

If, as the answer filed by the Arrowsmith 
sets up, the George Law, at the time the two 
whistles of the Arrowsmith were blown, was 
on a course across the bows of both the Ar- 
rowsmith and the Hunter's Point ferry-boat, 
she must have been on the starboard side of 
the Arrowsmith, and the An-owsmith must 
have been on the port side of the George 
Law. Under such circumstances, article 14 
of the act of April 2Dth, 18G4, made it the 
duty of the Arrowsmith to keep out of the 
way of the George Law, and article 18 of the 
same act made it the duty of the George Law- 
to keep her course. Such duty was not prop- 
erly discharged by the starboarding" of the 
Ai-rowsmith or by the blowing of her two 
whistles, but the performance of it required 
that tlie Arrowsmith should, under article 16 
of the said act, have stopped and reversed 
either with or without porting, at a period an- 
ta-ior to the time when she blew her two- 
whistles. In any event, the course pursued 
by the Arrowsmith was faulty. She should 
either have ported or .she should have stop- 
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ped and reversed before she did. iDistead of 
porting, she starboarded, and, instead of stop- 
ping and reversing, at least as soon as she 
blew her two whistles, she blew those 
whistles, and waited for a response, and, re- 
ceiving none, then stopped and reversed. 

The 1st section of the act of the legisla- 
ture of New York, passed April 12, ISiS 
(Laws 1848 [p. 450], c. 321), which requires 
all the steamboats passing up and down the 
East river, between the Battery at the south- 
ern extremity of the city of New York and 
Blackweirs Island, to be navigated as near 
as possible in the centre of the river, except 
in going into or out of the usual berth or 
landing place of such steamboat, is invoked 
to show that the Arrowsmith had a right to 
keep on a course as nearly as possible in the 
center of the river. But the act was no more 
applicable to the Arrowsmith than it was to 
the George Law. The E. C. Scranton [Case 
No. 4,273], Each was bound to navigate as 
nearly as possible in the centre of the river. 
The act was not passed to promote collisions, 
but to prevent them. It was passed ta pre- 
vent steamboats from navigating the East 
.river dose to the ends of the slips or piers. 
It must have a reasonable construction, and 
it cannot authorize any vessel to iidhei'e 
blindlj'' to a course in the centre of the riyer, 
without reference to other vessels. So eon,' 
stnred, no two vessels could meet while 
navigating the East river, without colliding. 

It is urged, on the part of the Arrow- 
smith, that there was not room for the 
George Law to go between the Arrowsmith 
-and the Hunter's Point ferry-boat, which was 
where the pilot of the George Law was in- 
tending to carry his boat before the' Arrow- 
smith starboarded or blew her two whistles; 
that the George Law had abundance of room 
to go, by starboarding, towards the Brook- 
lyn shore; and that, therefore, the Arrow- 
smith was riglit in starboarding. It is also 
m'ged that, even if the Arrowsmith had 
ported instead of starboarding, there would 
not have been room for the George Law to 
go between the Arrowsmith and the Htmt- 
er's Point boat; and that the consequence of 
the porting of the Arrowsmith would have 
been, even if she had escaped colliding her- 
self with the George Law, to throw the 
George Law against the Hunter's Point boat. 
These views are m*ged to excuse the Arrow- 
smith for not having ported. The ground 
taken is, that, under article 19 of the act of 
1864, which provides that, in obeying and 
construing tlie rules presci'ibed by the act, 
due regard must be had to all dangers of 
navigation, and due regard must also be had 
to any special circumstances which may ex- 
ist in any particular case, rendering a de- 
parture from the said rules necessary, in 
order to avoid immediate danger, the Arrow- 
smith was bound to regard the danger to the 
navigation of the George Law and of the 
Hunter's Point boat which would have en- 
sued from the porting of the George Law.. 



The answer to these views is, that the Ar- 
rowsmith ought to have stopped and revers- 
ed, at least as soon as she blew her two 
whistles, and ought at the same time to have 
thrown her head to starboard. She would 
then have been free from fault She saw 
that there was risk of a collision with the 
George Law, and, therefore, blew two 
whistles. It was because of the approach of 
the George Law, involving such risk, that 
the two whistles of the Arrowsmith were 
blown. Having starboarded, either then or 
previously, without waiting to know whether 
the George Law would starboard also, it be- 
came necessary that the Arrowsmith should 
stop and reverse at least as soon as she blew 
her two whistles. It being necessary that 
she should do so then, it was incumbent on 
her, by article 16 of the act* to do so then. 
If she had done so then, and her head had 
been then thrown to starboard, she would have 
been free from fault, and there would have 
been no occasion for any indulgence in con- 
jecture as to whether she would or would 
not, by so doing, have collided with the 
George I;aw, or as to whether the Hunter's 
Point boat would not, or would in that 
event, have collided with the George Law. 
The tide was strongly ebb, which would have 
favored both the stopping of the headway of 
the Arrowsmith, as she was going against 
it, and the turning of her head to the star- 
board by porting. It is ti*ue that the Arrow- 
smith was nearly, if not quite, dead in the 
water, at the time the two vessels struck 
each other. But that does not meet the dif- 
ficulty. If she had stopped and reversed 
sooner, she would have become dead in the 
water at a greater distance from the 
George Law, and her speed would have been 
retarded tliereby, and by the action of the 
tide, so much sooner than it was, that the 
collision would probably have been entirely 
avoided or been very slight. Her libel and 
her answer allege, that she could not put hei* 
helm any more to stai'board than she did put 
it after blowing her ,two whistles, without 
being in danger of running into the Hunter's 
Point ferry-boat, which bore, the libel says, 
off her port bow, and, the answer says, off 
her port side. Her pleadings no where al- 
lege, that, if she had stopped and reversed 
sooner, so as to have fallen behind the Hunt- 
er's Point boat, she could not, before her two 
whistles were blown, have starboarded to a 
greater extent than she did, without being 
in danger of running into the Hunter's Point 
boat, and to a sufficiently greater extent to 
have cleared the George Law. There woidd 
not have been, within the 19th article of the 
act, any danger of navigation incm-red by the 
Ari'owsmith by stopping and reversing soon- 
er than she did, or by porting, as, on the evi- 
dence, there was no obstruction behind her 
or to her starboard side; and no special cir- 
cumstances, within such 19th article, are 
shown to have existed, rendering a departure 
by the. Arrowsmith fi'om the 13tli-^nd 16th 
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■articles necessaiy, in order to' avoid" im- 
mediate danger. On tlie contrary, all the 
danger of navigation incurred by the Arrow- 
smith was incurred by her not stopping and 
■reversing sooner than she did, and by her 
not porting; and the evidence shows that 
an adherence by her to the 13th and 16th 
■articles was necessaiy in order to avoid im- 
mediate danger. My conclusion, therefore, 
is, that the handling of the Arrowsmith con- 
tributed to the collision and that she was in 
fault. 

The George I,aw was also in fault for vio- 
lating the provision of the 1st section of the 
act of the legislature of New York of April 
O^th, 1S48, (before cited,) which enacts, that 
steamboats passing, up and down the East 
Tiver between the Battery at the southern 
exti-emity of the city of New York and Black- 
well's Island shall not be propelled at a 
greater rate of speed tlian ten miles an hour. 
By the testimony of the pilot of the George 
Law, she was going, from the time she got on 
her course down the river until her bells 
were rung to- slow, stop and back, at a speed 
of eleven knots an hour with the tide. But, 
independently of the statutory provision, the 
George Law maintained too gi-eat a rate of 
speed under the cu-cumstances. She was aim- 
ing to go through the contracted space be- 
tween the Arrowsmith and the Hunter's 
Point boat,. and was going with the tide, 
'which was strong and nearly half ebb, and 
her success in doing so depended upon her 
being allowe'd to do so by the Arrowsmith. 
The pilot of the George Law says that, up 
to the time the four bells of the George Law 
were rung to slow, stop and back, which was 
done at a distance of 275 yards from the Ar^ 
rowsmith, the George Law was, heading, 
about two points to the New York side of 
the line of the channel up and down, leav- 
ing the line of the channel about two points 
on his port bow; and that the Arrowsmith, 
up to the time she was 300 yards ofE fi-om 
the George Law, was heading at the George 
Law, bearing two points on the port bow 
of the George Law, and heading two points- 
on the port bow of the George Law. Un- 
der these circumstances, although the pilot 
of the George Law may have thought that 
the AiTowsmith would keep to the right, yet. 
the George Law was approaching the Arrow- 
smith in such manner as to involve risk of 
collision, and to make it incumbent upon- 
the George Law under article 16 of the act 
of 1S64, to slacken her speed sooner than she, 
did, and not to plunge on at the rate of 
eleven knots an hour until within- 275 yards 
ojf the Arrowsmitli. The neglect to slacken 
her speed sooner than she did was, also, on 
the part of the George La.w, a neglect, un- 
der article 20 of the act, of a precaution re- ' 
quired by the special circumstances of the 
ease. 

There must, therefore, be a decree appor- 
tioning between the two vessels the damages " 
■sustained by them both, -vyith a reference to 



ascertain " such damages. TOie question of 
costs is reserved until the coming in of the 
report of the commissioner. 



GEORGE LAW, The (LEITGH v.). See- 
Case No. 8,223. 

GEORGE M. BAIN, JR., The (UNITE0 
STATES v.). See Case No. 15,201. 



Case No, 5,338. 

The GEORGE M. DALLAS v. The NEW 
HAVEN. 

[35 Hunt, Mer. Mag. 455.] 

Circuit Court, S. D. New York. Sept 13, 
1856.1 

Collision— Lookout. 
[A steamer will be lidd liable for a collision 
with a schooner on a dark and cloudy niglit, 
if it might have been avoided, had the steam- 
er a lookout forward.] 

[Appeal from the district court of the 
United States for the Southern disti'ict of 
New York. 

[Libel in rem William D. Reed and others 
against the steamboat New Haven for a col- 
lision. The New York & Erie Raih-oad Com- 
pany appeared as claimant The court beT 
low found for libelants ' (Case Jf?o. 11,649), 
an'd claimant appealed to this com-t] 

NELSON, Circuit Justice: This libel was 
filed by the owners of the sloop to recover 
damages for a collision, a little below Pier- 
mont dock, on the North river, on the night 
of the 7th of May, 1855, in which she was 
. run down and simk by one of the barges of 
the tow of the steamboat New Haven. The 
night was sohiewhat dark and cloudy. The 
sloop was coming down the river, the wind 
aboutaS. S.E., with a modei-ate. -breeze, the 
steamboat ascending, making for Piermont 
dock. ■ The hands on the sloop testify that 
she was coming down on the west shore of 
the river, and that the steamboat was- as- 
cending east of her, and took a sheer to the 
west that led to the disaster; while the hands- 
of the steamboat aver that she was ascend- 
ing on the east shore, and that the sloop was' 
coming dow.n east, of them, and suddenly, 
changed her com'se towards the west, ei'oss-- 
ing the bows of the steams. Judge luger- 
soll, who heard and determined the case be-^ 
low, held the steamer was in fault in not 
having a competent lookout stationed in the 
forward part of the boat, whose duty it was 
to descry and report to the proper officer 
vessels approaching at the earliest possible 
moment She had no "lookout" in the mar- 
itime sense of that term; The pilot and 
captain were on the pilot-house, whidi was 
some fifty feet from the stem of the vessel; 
at the time of the collision, the pilot jvas at 
the wheel. There seems to have been no! 
person on board whose especial duty it was- 

i 1 [A'fflrming Case- No. 11,649.] " .■ . . • ■ 5 
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to look out foi' vessels ahead. We have re- 
peatedly held, that this neglect was a fault 
in the navigation of a vessel that would 
charge her in case of the happening of a col- 
lision. 

It is Insisted for the respondents, that the 
sloop was in fault also, for not keeping her 
<;ourse, and that the sudden change of it led 
to the collision. AVe are not satisfied that 
any change of course took place on her part 
until the danger of a collision was impend- 
ing; and further, we think, if there had been 
a. competent and vigilant lookout on the 
steamer, the disaster might have been avoid- 
ed. Judge IngersoU has examined the evi- 
dence with gueat care, and has stated the 
reasons at large for his conclusion in char- 
ging the New Haven, and we fully concur in 
the views he has taken of the case, and the 
result to which he arrived. It is a matter 
of surprise that masters of steamboats 
should be found so frequently neglectful of 
their duty in omitting to station a lookout 
at a proper place on the boat, especially in 
dark and cloudy weather, after the necessity 
of the observance of it has been so repeat- 
edly enforced by the courts, and several con- 
demnations of vessels for the omission. The 
duty was most manifest, in this case, consid- 
ering the weather, and the moving mass 
upon the river of one hundred and sixty feet 
width comprising the steamboat and her 
barges. Decree affirmed. 



■GEORGE NICHOLAUS, The (STURTE- 
VANT v.). See Case No. 13,578. 



Case "No, 5,339. 

The GEORGE PRESCOTT. 

[1 Ben. l;i 2 Int. Rev, Ree. 133.] 

District Court, E. D. New York. Sept., 18G3. 

Admiralty Practice — Default — Setting Aside 
A Sale— Pkoceeds of Sails Sold by the Mas- 
ter TO BE Bkoi'ght into Court — Costs. 

1. Several libels were filed against a vessel 
— one for wages due to the master and crew, 
one on a bottomry bond, and others for ad- 
vances and supplies. Defaults were taken on 
all the processes, and final decrees were reu- 
tlered, and the vessel was sold under a ven- 
ditioni exponas to one of the libellants for a 
sura insuifieient to pay all the claims. The 
next day the second libellant applied to the 
coxirt to set aside the sale, and oiien the default 
taken against him in the wages case, on afiida- 
vits alleging that the wages of the crew, and 
the bottomry bond had been paid, and that 
there was nothing due to the master. He al- 
so alleged that the master and one Smith had 
stripped the vessel of her sails before her sale 
by the marshal, so that she had brought an 
insufficient price. On this a monition was is- 
sued to the master and Smith to show cause 
why they should not produce the sails, and an 
order was made, for all parties to show cause 
why the sale should not be set aside and the de- 
fault opened. On the return of this monition 
and order, the parties appeared and furnished 

1 [Reported by Robert D, Benedict, Esq., and 
here reprinted bj permission.] 



affidavits— that of the master alleging that be- 
fore the seizure of the vessel by the marshal 
he took the sails and had sold them for .?tiOO, 
and that he had not the possession of the 
sails, and did not know where they were, and 
that he had a mortgage on the vessel under 
which he had a right to take them. Held, that 
as it appeared on the evidence that the vessel 
was sold for her full value excluding the sails, 
the court would not disturb the sale. 

2. As it appeared that the seamen had not 
been paid their wages, the application to open 
the decree in their favor must be denied. 

3. The master's right to a lien being dis- 
puted, and it not being made certain that the 
amount claimed by him was due, and the ap- 
plicant to open the decree being free from 
laches, the decree in favor of the master 
should be opened, and the applicant allowed to 
contest his claim, 

[Cited in Whitney v. The Mary Gratwick, 
Case No. 17,591.] 

4. Whatever rights the master had under 
his mortgage, he could not be allowed to en- 
force them, as he had done in this case, to the 
detriment of others who had liens upon the 
mortgaged property; and as he admitted that 
he had sold the sails and had the proceeds in 
his possession, he must be required to pay them 
into the registry of the court to meet such 
claims as were valid liens on the vessel. 

5. The question of costs reserved. 

The schooner George Prescott (a British ves- 
sel) was libelled on the 11th day of August, 
1865. by Robeit Johnson, her master, and six 
of her crew, to recover wages for services in 
navigating her. Subsequently, on the same 
day, William H, Birchard filed his libel 
against' the same vessel, her tackle, &c., to 
recover certain advances alleged to have 
been made for the purchase of supplies. On 
the 12th day of August, Benj. R. Luddington 
and others filed their libel to recover a bot- 
tomry debt Subsequently, on the same day, 
James M, Hicks and others filed their libel 
for supplies furnished. On the loth of Au- 
gust, Josephus F. Packer and others filed 
their libel for advances; and on the 30th of 
August, Peter McEuai-y, pilot, filed a petition 
for pilotage. On the return of the various 
processes, no one appearing to defend in any 
of the actions, an interlocutory decree was 
made in each cause, and a reference ordered 
to ascertain the amount due the respective 
libellants; and upon the coming in of the 
report a final decree was rendered in each 
cause, and tlie vessel condemned to be sold, 
reserving, however, the question of distribu- 
tion for the further order of the court. A 
venditioni exponas was accordingly issued, 
and on the 14th day of September, the vessel 
was sold by the marshal to Packer, one of the 
libellants, who had filed the fourth libel 
against the vessel, for a sum insufficient to 
pay the various claims. On the day following 
the sale, application was made to the court in 
behalf of Birchard, who had filed the second 
libel, to set aside the sale and open the decrees 
made in favor of the master and crew, upon 
affidavits tending to show, among other things, 
that the amounts claimed by the seamen had 
been paid them; that no wages were due the 
master; that the bottomry bond had been paid 
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and diseharged beforfe suit was brougM on it; 
tliat the master, Jolinson, and J. Penniman 
Smith had removed from the vessel her sails 
xind bedding, of considerable value, and so 
disposed of the same that it had not been 
seized by the marshal, and that tlie vessel 
bad thus been sold, stripped of her sails and 
bedding, with intent to defraud the parties 
having liens, and defeat them in the enforce- 
ment of the claims made in court against the 
vessel, her tackle, apparel and furniture, A 
monition was accordingly issued, citing John- 
son and Smith to appear and show cause why 
they should not produce the sails and bedding 
of the vessel, and an order made directing 
all parties interested to show cause why the 
sale should not be set aside, and the decrees 
in favor of the master and seamen opened, 
so as to allow the material man to come in 
and contest these claims. Upon the return 
of the order and monition, the master and 
crew and the purchaser of the vessel at the 
marshars sale, appeared' and submitted affi- 
davits tefiding to contradict the statements 
made in tlie moving papers. By consent of 
all parties, the aflSdavits of Johnson (the 
master) and of Smith, were taken as their 
answer to the petition and monition against 
them. 

Benedict, Burr & Benedict, for the motion. 
Emerson, Goodrich & Knowlton, in opposi- 
tion. 

BENEDICT, District Judge. The relief de- 
manded by Birchard upon this application is 
threefold. He asks, in the first instance, that 
the sale of the vessel made by the marshal be 
set aside, and the vessel remanded into custo- 
dy to abide the resultof his action against her. 
Without discussing what may be the power 
of the court to set aside a judicial sale of a 
vessel which has been sold, without her sails, 
to a purchaser who was one of the parties 
libelling, and who, with knowledge of the 
other claims pending against her, bought her 
for a sum insufficient to pay all, I am of the 
opinion that this part of the application must 
fail in this case, for the reason that it is not 
made to appear upon the proof that the vessel 
ma not bring a full price. The evidence be- 
fore me is, that the full value of the vessel, 
excluding the value of her sails, was bid, and 
that amount has been paid into the registry, 
where it now is subject to the order of the 
court. Upon such a state of facts I decline 
to disturb the sale. 

The libellant Birchard, further asks that the 
decrees entered in favor of the master and 
crew be opened, and he allowed to contest 
these claims. This is opposed upon the 
ground that the claims are clearly just and 
due, and further that the decrees were regu- 
larly taken in presence of Birchard, with full 
knowledge on his part of their character, and 
that by omitting to apply to contest until after 
the final decrees were entered, he has waived 
all right now to dispute them. 

In cases like the present, where several 



libels are filed against the same vessel, to 
pay which, the proceeds turn out to be insuffi- 
cient, and no owner appears, and where one 
of the libellants, finding the proceeds insuf- 
ficient to pay his demands, asks to be al- 
lowed to show that claims otherwise liable 
to be paid out of the fund in preference to 
his own are not justly due, the application is 
seldom if ever denied. There is, in tmth, 
no time before the actual sale of the vessel 
when any libellant can know that his inter- 
est will be prejudiced by decrees rendered in 
favor of other libellants, or that any adverse 
action on his part will be required to secure 
the payment of his demand; whether any 
one other than the owner, and if any what 
one, will be compelled to contest the claims 
seeking to be first paid, can only be known 
when. the gross amount of the demands is 
ascertained, and the amount applicable to 
their payment known by the result of the 
sale. It is undoubtedly more sti'ietly regu- 
lar for each libellant in cases like the pres- 
ent, upon the return of the processes, to re- 
serve before the com*t his right to contest the 
demands of the other libellants, when the 
result- of the sale should disclose the neces- 
sity; but this is often omitted, and decrees 
more often rendered upon the understanding 
that they do not cut off any right of any 
libellant before the com*t. Here the appli- 
, cation was made on the day subsequent to 
the sale, and on the same day on which the 
money was paid into the registry; and the 
position of the various actions, witb the 
fm'ther fact admitted by the master, that he 
had expressed to Bu*chard the opinion that 
the vessel, if sold as she was, would bring 
an amount nearly if not quite equal to the 
amount necessary to insure the payment of 
Birchard's claim, cleijrly warrant the court 
in holding him free from laches, and allow- 
ing him to contest the demands of the master 
and seamen, if he show good ground of de- 
fence. This, however, he fails to do, so far 
as relates to the claims of the mate and sea- 
men. The affidavits satisfy me that the 
mate and men have never been paid, and 
their lien cannot be questioned. The appli- 
cation to open the decrees made in favor of 
the mate and seamen mxist, therefore, be 
denied. 

In regard to the demand of the master the 
facts are different. His right to a lien is dis- 
puted; and I am not satisfied, upon the 
proofs as they stand, that the amount claimed 
is due him, and it seems proper that the 
other parties interested in the fund should 
be allowed to contest his demand. The de- 
cree made in favor of the master is, there- 
fore, opened, and Bhrchard allowed to come 
in and contest it 

Birchard further asks, under the provisions 
of the Sth admiralty rule, for an order direct- 
ing the master, Johnson, and J. Penniman 
Smith, to produce and deliver to the m'arshal 
the sails and bedding of the vessel. 
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The affidavit of Johnson, by consent taken 
as his answer and defence to this application, 
sets up that before the vessel was seized by 
the marshal, he took her four large sails and 
also some bedding; that the bedding was 
his private property, and no part of the ap- 
parel and furniture of the vessel; that he has 
sold the sails for $600, and has not the pos- 
session or conti'ol of them, and is ignorant of 
their whereabouts; that he has a mortgage 
upon the vessel for $1000, and tmder its pro- 
visions he had the right to take and sell the 
sails and appropriate the proceeds. The an- 
swer omits to state how long before the sei- 
zure of the vessel the sails were removed, 
nor does it state when they were sold nor to 
whom they were delivered. Now, whatever 
rights in this property the master may have 
by TU'tue of his mortgage, it is evident that 
he cannot be permitted in this way to ad- 
judicate for himself upon them, to the preju- 
dice of seamen, material men, and bottomry 
creditors, claiming liens upon the same prop- 
erty as part of the vessel. If he had the 
right before seizure by the mai«hal to take 
possession of this property by virtue of his 
mortgage, still the claims of the various lien 
creditors attach to it in his hands as well 
as to the hull; and the right to have it 
taken, condemned and sold, and the proceeds 
applied under the order of th.e couit, cannot 
thus be defeated. And this r'ight of lien 
creditors, which attaches to the vessel her- 
self, her tackle, apparel and furniture, and 
to every part thereof, in cases where the 
property has been sold or disposed of so that 
it cannot be reached in specie by the process 
of the comt, may be enforced against the 
proceeds of the property, in whose hands 
soever it may be found, and that either by 
the order of the court or by its judgment 
and decree. Such has often been tiie action 
of com-ts of admiralty. The Harmonie, 1 TV. 
Rob. Adra. 179; Coote, Adm, Pr. p. 97. See, 
also. Pitman v. Hooper [Cases Nos. 11,185 
and 13,186], where, before Judge Story, an 
action in the nature of a proceeding in i*em 
against the proceeds of a vessel was main- 
tained some twenty-eight years after the 
performance of the service, and where the 
fund proceeded against was the sum then 
first awarded by a foreign government as 
compensation for the seisaire and sale of the 
vessel twenty-eight years previous. 

As this master then concedes that he took 
the property in question, has sold it, and 
now has the proceeds in his possession, he 
must be required to pay such proceeds into 
the registry, there to be subjected to such 
claims as may be held to be valid liens upon 
this vessel. 

With regard to tlie proceeding, as against 
Smith, I think a fuller examination of the 
facts attending his connection with the dis- 
position of this property is necessary before 
making any order against him. I shall there- 
fore 'direct a reference to a commissioner, to 



ascertain and report as to the truth of the 
allegations made against him. 

In thus disposing of the vai'ious applica- 
tions made in behalf of the libellant Birch- 
ard, I have in no way passed upon the valid- 
ity of his claim as against this fund. That 
claim the master may contest if so advised, 
and the decree made in favor of Birchai'd 
will be opened for that pm*pose. Neither 
have I passed upon the effect of evidence 
tending to show some imderstanding be- 
tween Birchard and the master, that tlie 
claim of the master should be first paid. All 
these questions I leave to be disposed of 
when they arise upon the hearing of the 
causes, or upon the motion to determine the 
priorities of the various libellants. 

I also reserve the questions of the costs of 
entering the decrees now set aside, till the 
final order of distribution. Let an order be 
entered in accordance with the views ex- 
pressed in this opiuion. 



GEORGE S. BROWN, The, See Cases Nos. 
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See Case No. 11,654. 

GEORGE SKOLFIELD, The (BURGTHALI, 
v.). See Case No. 2,155. 



Case Wo. 5,340. 

The GEORGE S. WRIGHT. 

[Deady, 591.] i 

District Court, D. Oregon. July 2, 18G9. ' 

FiLOTAGE — State and Federal Licenses— Half 
Pilotage — Remedy against Consigxee. 

1. By the act of February 25, 1867 (14 Stat. 
411), a. sea-going steam vessel, subject to the 
navigation laws of the United States, when 
navigating any of the waters thereof, is re- 
quired to be in charge of a pilot licensed by the 
inspectors of steam vessels, but sucli" act is cu- 
mulative, and does not annul or supersede a 
state law requiring that such pilot when pilot- 
ing such vessel within the limits of the state, 
should also be licensed by the pilot counais- 
siouers of the state. 

[Cited in The Alzena, 14 Fed. 175.] 

2. Claims for half pilotage for offer and re- 
fusal of services, ai-e casps of admiralty jurisdic- 
tion, and a suit therefor may be maintained 
against the vessel or master; and a state stat- 
ute which provides that in a certain contin- 
gency the consignee shall also be liable there- 
for, does not affect the jurisdiction in admiral- 
ty, but oniy gives an additional remedy against 
a third person. 

[Cited in The California. Case No. 2,312; 
Holmes v. Oregon & C. Ry. Co.. o Fed. 84; 
The Glenearne, 7 Fed. 606; Sylvester v. 
The Edith Godden, 25 Fed. 512; McDon- 
ald V. Prioleau, 44 Fed. 770; The Allianca,. 
56 Fed. 613.] 

3. Suggestions as to the regulations of pilot 
fees by congress rather than the state. 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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DEADY, Disti-ict Judge. This suit Is 
brought to recover $95 for half pilotage, 
claimed to he due the Ubellant on account of 
the offer of his sei*vices to pilot the "Wright 
from the port of Astoria, over the bar of the 
Columbia river to the open sea, and the re- 
fusal of the same by the master, on January 
1-i and April S, 1869. 

From the pleadings and stipulation of the 
parties, the material facts appear to be as 
follows: 

L That on th? dates aforesaid, and each 
of them, the libellant'was duly cLualified and 
autliorized by the laws of the United States, 
and of the state of Oregon, to pilot the 
George S. Wright from the port of Astoria 
over the bar of the Columbia river to the 
open sea, and that on said dates respectively 
said Ijbellant hailed said Wright at the port 
of Astoria, and offered to pilot her from said 
port across said bar to the open sea, but that 
the master of said vessel then and there re- 
fused to accept said offer or permit libellant 
to come on board or pilot said vessel. 

H. That on the dates aforesaid, and each 
of them, the George S. Wright was a sea- 
going vessel, propellea by steam, engaged 
in carrying passengers, and bound on a voy- 
age from Portland on Wallamet, to the 
foreign port of Victoria; and that Hemy 
Langdon was then and there the master of 
said vessel, and duly qualified, licensed and 
authorized under the statutes of the United 
States in such cases made and provided, to 
pilot said vessel from the port of Astoria 
oveir said bar to the open sea, but was not 
so qualified or authorized under the statutes 
of Oregon, relating to pilots and pilotage on 
said river and bar or either of them. 

IIL That at the dates aforesaid, and each 
of them, said vessel proceeded on her voyage 
from the port of Astoria to the port of 
Victoria aforesaid, and was then and there 
piloted from Astoria aforesaid to the open 
sea by the master thereof; but that the libel- 
lant was the first pilot that then and there 
offered to pilot said vessel from Astoria to 
the open sea who was duly authorized and 
qualified therefor, under the laws of the 
state of Oregon, relating to pilots and pilot- 
age upon said river and bar. 

Upon this state of facts, is the libellant 
entitled to recover half pilotage for the offer 
and refusal of his services as aforesaid? As 
tlie law then stood and still remains, this 
question must be answered in the afilrmative. 
A brief statement of the legislation and 
judicial decisions upon the subject will make 
this apparent 

On August 17, 1789 (1 Stat 54), congress 

passed an act adopting the existing laws of 

the states regulating "pilots in the bays, 

inlets, rivers, harbors and ports of the United, 

IOfed.oas. — 15 



States," together with such laws as they 
might hereafter enact for that purpose, "imtil 
further legislative provision should be made 
by congress." 

On August 30, 1852, congress passed an 
act relating to vessels propelled by steam, 
and carrying passengers on any of the navl*. 
gable waters of the United States. Section 
9 of this act (10 Stat 63) declares: 

"That instead of the existing provisions of 
law for the inspection of steamers and 
their equipments, and instead of the present 
system of pilotage of such vessels, and the 
present mode of employing engineers on 
board the same," certain regulations pre- 
scribed by that act shall be observed. One 
of these regulations is to the effect that 
pilots for such vessels must be licensed and 
classified by United States inspectors; and 
another prohibits, under a penalty of $100, 
any person from employing, or any person 
from serving as pilot on such vessel witliout 
such license. 

In The Panama LCase No. 10,702], this 
comrt decided, that under the act of 1852, a 
steam vessel carrying paEsenger.s anywhere 
upon tlie waters of the United States, must 
be under the charge of a pilot licensed under 
that act; and that the master of such vessel 
was prohibited from talcing on a pilot any- 
where, unless so licensed. 

Three years afterwards, the supreme court 
of the United States, in Steamship Co. v. 
Joliffe, 2 Wall. [69 U. S.] 450, decided that 
the act. of 1852 did not apply to port or bur 
pilots, and that therefore, the state law reg- 
ulating pilots in the bay of San Francisco 
was in nowise modified or affected by the 
act of 1852. As a matter of opinion simply,' 
I have yet seen no reason to question the 
soundness of the conclusion arrived at in The- 
Panama, but of course this court is bound 
by the authority of Steamship Co. v. Joliffe, 
supra. 

This was the state of the law upon the sub- . 
ject until July -25, 1866, when congress pass- 
ed an act to provide for the safety of the 
lives of passengers on steam vessels. Section 
9 of this act (14 Stat 228) provides: 

"That all vessels navigating the bays, in- 
lets, rivers, harbors and other waters of the 
United States, except vessels subject to the 
jm-isdiction of a foreign power and engaged 
in foreign trade, and not owned in whole or 
in part by a citizen of the United States, 
shall be subject to the navigation laws of 
tlie United States. « « * 

"And every sea-going steam vessel now 
.subject to the navigation laws-of the United 
States, * « * shall, when under way, ex- 
cept upon the high seas, be imder the con- 
trol and direction of jjilots licensed by the 
inspectors of steam vessels; * * *." 

By the enactment of this provision con- 
gress has declared. that the construction giv- 
en to the act of 1852, by this court in The 
Panama shall prevail, so that, "except upon, 
the high seas," or stated conversely^ upon the- 
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navigable waters of the United States, in- 
eluding ports and harbors, a sea-going 
steam vessel must be under the direction of 
a pilot licensed under the act of 1S52, and 
not otherwise. 

On February 25, 1SG7, the act of July 23, 
1S66, was amended by re enacting section 9 
thereof (14 Stat. 411) with the following pro- 
viso: 

"That nothing in this act, or in the act of 
which it is amendatory, shall be construed 
to annul or affect any regulation establish- 
ed by the existing law of any state requiring 
vessels entering or Ipaving a port in such 
state to take a pilot duly authorized by the 
laws of such state, or of a state situate upon 
the waters of the same port." 

This is the latest congressional enactment 
upon the subject. In my judgment this pro- 
viso does not change the legal effect of sec- 
tion 9 of the act of 186G. A sea-going steam 
vessel anywhere upon the navigable waters 
of the United States, whether "entering or 
leaving a port," must still be under the direc- 
tion and control of a pilot licensed by the 
inspectors of steam vessels. 

But on the other hand, the act of congress, 
with or without the proviso, does not annul 
or abrogate the state laws, concerning pilots 
and pilotage in the ports and harbors, ex- 
cept so far as the latter may conflict or be 
inconsistent with the former. The former in 
■effect prohibits a mere state pilot from pilot- 
ing a sea-going steamer in the port or else- 
where upon the navigable waters of the 
United States. But if the pilot be licensed 
by the United States inspectors, then the act 
of congress is satisfied and does not exclude 
the operation of state laws providing addi- 
tional regulations upon the subject of pilots 
and pilotage. In short, the act of congress 
is merely a cumulative provision. It annuls 
nothing, but adds an additional qualifica- 
tion, in the case of pilots, piloting sea-going 
steamei-s. 

The state regulations upon the subject of 
pilots and pilotage between Astoria and the 
open sea are contained in an act for the es- 
tablishment of a pUotage upon the Columbia 
and Wallamet rivers, passed October 17, 
1860 (Code Or. 839J, with the amendments 
thereto. 

It provides for the creation of a board of 
pilot commissioners, who are authorized to 
examine and license pilots on the Columbia 
river and bar below Astoria, and prescribes 
their qualifications, duties and compensa- 
tion. Any such pilot is authorized to take 
charge of any vessel, not less than twenty- 
five tons burden, bound in or out of the 
Columbia river. The master of such vessel 
may, if he choose, pilot her in or out of 
the river, *'but he shall, notwithstanding, 
when bound into the river, pay to such pilot, 
as shall first offer his services outside the 
bar, full pilotage, « « * and if bound out, 
one half pilotage." If the "master omit or 
refuse to pay the pilotage fees in any in- 



stance, « * * then his consignee shall be- 
come liable for the same." 

These regulations are not inconsistent with 
the acts of congress upon the same subject 
They can stand together and be obeyed by 
the same person at the same time. Talcen 
together, they constitute the law governing 
the pilotage of steam vessels on the pilot 
grounds of the Columbia river, below As- 
toria. 

By virtue of the acts of congress a steam 
vessel, "when under way," elsewhere than 
"upon the high seas"— that is, beyond the 
territorial jurisdiction or dominion of the 
United States— must be undei- the control of 
a pilot licensed by the United States inspect- 
ors. This provision is imperative, a pilot 
without such license is not autliorized to 
pilot such vessel. But a pilot with this qual- 
ification alone, is not, so to speak, a full 
pilot, on these pilot grounds. Before he is au- 
thorized to offer his services to such vessel, and 
in case of refusal, to demand whole or half 
pilotage, as the case may be, he must also 
be qualified under the state laws. 

This conclusion accords with the following 
suggestion made by this court in The Panama 
[supra]. "The law (act of 1852) only so far 
abrogates the state law as to i-equire that a 
steam vessel carrying passengers, shall have 
a pilot licensed by its authority, and to pro- 
hibit any pilot without such license from 
serving as pilot on such vessel. The com- 
pensation of pilots, the mode and manner of 
offering their services, until congress sees 
proper to provide for them, still remains 
legitimate subject for state legislation. The 
bar pilot, licensed by the state, may apply 
to the United States inspectors for license to 
pilot steam vessels, and, if found competent 
and licensed, may pilot such vessels." 

This disposes of the case upon the merits. 
The libellant being qualified under both the 
national and state law, was the first pilot so 
qualified to hail the "Wright and offer his 
services as a pilot His offer being refused 
by the master, he is entitled to recover half 
pilotage. By the state pilot law, approved 
October 27, 1868, the fees for pilotage were 
reduced, so that the libellant is only en- 
titled to $30 instead of $4G as claimed for 
each voyage. 

The answer of the- claimant also contains 
an article in the nature of a peremptory ex- 
ception to the libel. This allegation is to the 
effect, that the state law giving half pilot- 
age expressly makes the consignee of the 
ship liable therefor in case the master omits 
or refuses to pay the same, and that there- 
fore the vessel is not liable also for the de- 
mand. But I do not think the statute can 
or ought to have such a constmetion. 

A claim for half pilotage given by statute 
for services offered and refused, so far as the 
remedy is concerned, stands upon the same 
footing as an ordinary claim for pilotage. 
The transaction out of which the libellant's 
claim arises, is one from which the law will 
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imply a contract to pay the pilotage given 
by statute, as a compensation for the offer 
-of services with a present ability to per- 
form. Steamship Co. t. Joliffe, 2 Wall. [G9 
U. S.] 456. 

Claims for pilotage are cases of admiralty 
jurisdiction, and the suit therefor may be 
-against the vessel or against the master or 
owner, or both. Ben. Adm. 2S9, 391. The 
law of the state cannot take away or limit 
the admiralty jurisdiction of this coiurt, if it 
would. On the other hand it is evident that 
the remedy given by the local law against 
the consignee was intended to be cumulative 
and not restrictive. A claim for half pilotage 
.against an outgoing vessel, without an owner 
resident in this district, might otherwise be 
practically incapable of recovery. To meet 
■such a case, the pilot act of the state gives 
the pilot an additional remedy against the 
consignee— a person supposed to be resident 
-In the port 

As has been shown the law of this case is 
with the libellant. The legislation upon the 
'Subject of pilots and pilotage is practically 
still left with the states— except that, so far 
as steam vessels are concerned— the pilot 
must be licensed by United States inspectors. 

But it is to be regretted that congress has 
not gone farther in the exercise of its un- 
doubted powers to regulate commerce both 
foreign and domestic, and established some 
uniform rules in regard to the amount and 
mode of payment of pilot fees. The regula- 
tions made by the state are generally at the 
instigation and in the special interest of the 
local pilots, and at the expense of steam 
vessels, especially if owned without the dis- 
■trict In such cases, at least, where pilotage 
is ordinarily a mere tax for nominal and 
unnecessary services, the United States in- 
spectors with the supervising inspector ought 
to be authorized to prescribe and establish 
the fees for pilotage. 

There must be a decree given for the libel- 
lant for the sum of $72 and costs and ex- 
penses of suit 



'GEORGE THOIMAS, The (FISH v.). 
Case No. 4,S13b. 



See 



Case ITo. 5,341. 

The GEORGE T. KEMP. 

[2 Lowell, 477.] i 

District Court, D. Massachusetts. June, 1876. 

,IlAniTiiiE Liens— MateriaI/-Mes—Poueigx Ves- 
sel — Stevedokes. 
1. A ship whose legal owner is foreign, and 
whose flag is foreign, is a foreign ship, so far 
as material-men are concerned, though the 
equitable owner lives in Massachusetts. 
[Cited in The J. L. Pendergast, 29 Fed. 128.] 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
. sion.] 



2. Such a ship is not within the statute of 
Massachusetts, requiring a record to be made 
of claims for supplies and repairs to vessels. 

3. Therefore, a material-man in Boston has 
a lieu on such a ship, without recording his 
claim. 

4. A stevedore has a, lien upon a foreign ves- 
sel for his services rendered- at the request of 
the master in a ease in which the vessel is to 
stow the cargo. 

[Distinguished in The E. A. !Bamard, 2 Fed. 
715. Cited in The Canada, 7 Fed. 121; 
The Esteban de Antuimno. 31 Fed. 924; 
The Gilbert Knapp, 37 Fed. 211; The 
Main, 2 C. C. A. 5G9, 51 Fed. 956; The 
Hattie Thomas, 59 Fed. 299.] 

5. It seems, if services or a contract properly 
concern a vessel and her owners, they are mari- 
time services, and can be sued against the own- 
ers of a domestic vessel in a court of admiralty, 
or in rem against a foreign vessel. 

[Cited in Roberts v. The Windermere, 2 Fed. 
720; The Hattie M. Bain, 20 Fed. 390; 
The Wivanhoe. 26 Fed. 92S; The Magsie 
P., 32 Fed. 301; The Gilbert Knapp, 37 
Fed. 213, 214; Haller v. Fox, 51 Fed. 209; 
The Seguranea, 58 Fed. 908.] 

6. One representing a vessel to he either for- 
eign or domestic is estopped from setting up 
the contrary. 

7. By the general maritime law, the presence 
of the owner does not preclude giving credit to 
the vessel. 

[Cited in The Mary Morgan, 28 Fed. 199.] 

8. It is a question of fact whether credit is 
given to a vessel or her owners; the equitable 
ownership does not always determine the ques- 
tion of credit. 

[See The Norman, 6 Fed. 406.] 

9. The United States may have an action 
against a vessel for tonnage duties; it seems, 
they may have an action against the owner, 
and perhaps against the master. 

Petition by a committee of the creditors of 
Isaac Taylor, a bankrupt, asking that the 
proceeds of sale of the bark George T. Kemp, 
remaining in the registry after paying the 
wages for which the vessel had been arrest- 
ed, might be ordered to be paid to them as 
representing the creditors generally. This 
was resisted by the libellants, who claimed 
liens on the vessel. There was evidence 
tending to show that the vessel was actually 
owned by Mr. Taylor, a resident of Massa- 
chusetts, doing business in Boston; that a 
transfer had been made, in form, to a resi- 
dent of New Zealand, in order to obtain a 
British register; that this was probably done 
to save the vessel from capture during the 
war of the Rebellion; tliat Llr. Taylor re- 
mained the true owner; that the vessel was 
libelled by material-men, who had furnished 
her with supplies in Boston, at different 
times, when she was here in the prosecution 
of her ordinary business, which was the 
trade between the Cape of Good Hope and 
Boston. Some of the material-men knew of 
the ownership, othei's did not; some of the 
supplies had been ordered by the master, 
and others by Mr. Taylor; all the bills had 
been charged to the ship and ownei*s; the 
libellant had taken the note of Mr. Taylor-, 
and had given him a receipt, that the note. 
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•svlien paid, sliould operate as payment of 
the account. 

Li. G. Farmer, for petitioners. 

This is a domestic vessel, because the own- 
er lived here: The Island City [Case No. 
7,109]; The St. Jago de Cuba, 9 Wheat [22 
U. S.] 409; Dudley v. The Superior [Case 
No. 4,115]; Hill V. The Golden Gate [Id. 6,- 
492] ; The Alice Tainter [Id. 194]. 

P. Dodge, P. Dabney, R. JI. Thompson, 
P. West, and W. E. L. Dillaway, for libel- 
lants. 

The owner who has put his vessel under 
a foreign flag is estopped to deny that she 
is foreign: The Laura, 2 Marit. Law Cas. 
225; The Walkyrien [Case No. 17,091]. At 
any rate, the place of registration is strong 
evidence of the domicile of the vessel: The 
Sarah Starr [Id. 12,354]. 

LOWELL, District Judge. It is now set- 
tled that material-men have a lien by the 
general maritime law on foreign vessels, in- 
cluding those which belong in a state of 
this Union other than that in which the sup- 
plies are furnished, and that domestic ves- 
sels are governed by the domestic law: The 
Lottawanna, 21 Wall. [8S U. S.] 558. But 
what vessels are to be accounted foreign, 
and what domestic? No doubt has ever 
been entertained that the papers and the flag 
furnish prima facie evidence upon the ques- 
tion; but suppose the real ownership does 
not coincide with the apparent or document- 
ary ownership. This difference may arise 
in two ways: the buyer of a vessel registered 
or enrolled in a state of the United States 
different from his own may have neglected 
to change the registration or enrolment, 
without any intention of fraud or conceal- 
ment, but by inadvertence or neglect In 
such a case it has been held that one who 
deals with the true owners in the place of 
their residence, and knows them to be own- 
ers, cannot treat the vessel as foreign: Dud- 
ley V. The Superior [supra]; Hill v. The 
Golden Gate [supra]; The Island City [su- 
pra] ; Weaver v. The S. G. Owens [Case No. 
17,310]. It may be observed that Taney, C. 
J., held that the port of registration or enrol- 
ment decided the character of the vessel con- 
clusively: Pfckell V. The Loper [Id. 11,119]. 
A similar decision was made by Judge Betts. 
There is another class of cases, like the pres- 
ent, where the real and the apparent owner- 
ship are pui-posely kept separate. In these, 
if any false pretence is made, the person 
making it will be estopped; as, if he pur- 
posely represents the vessel to be either one 
thing or the other, he will be bound by his 
statement There are dicta which seem to 
announce a general rule that the equitable 
ownership decides the question in all cases. 
One of my own has been cited, which seems 
to go to that extent But I am satisfied that 
they are unsound. It was formerly said 
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that if the owner were present when the 
supplies were furnished, there could be no 
credit given to the vessel: The St Jago de 
Cuba, 9 Wheat [22 U. S.] 409. This dictum 
will account for other broad dicta. If this 
were so, it would be of no particular im- 
portance what was called the home port, be- 
cause wherever the owner happened to be 
would be such a port pro hac vice, and the 
equitable owner being proved to reside in 
the place where the supplies are furnished, 
and this being known to the material-men, 
there would be an end of the question. This 
rule cannot stand, because in the home port 
every thing depends on the local law, and 
if that gives a lien, notwithstanding the- 
presence of the owner, the admiralty will 
enforce it: The Lottawanna, 21 AVall. [8S 
U. S.] 558. Nor is it the law that the pres- 
ence of the owner precludes the possibility 
of a credit to the vessel in a foreign port by 
the general maritime law. This assumption, 
was expressly overruled in The James Guy 
[Cases Nos. 7,195 and 7,19G], 9 Wall [76 U. 
S.] 758; and see The Kalorama, 10 Wall. [IT 
U. S.] 204. Nor will it be safe to say that 
the equitable ownership governs the case. To 
one who is ignorant of that fact the flag is 
entitled to credit and would of itself work 
an estoppel: The Walkyrien [Cases Nos. 
17,091 and 17,092]. 

I do not think it can be held that mere- 
knowledge of the equitable ownership makes 
any difference. The vessel is either domes- 
tic or foreign: she must be one, and cannot 
be both. It comes, therefore, merely to a 
question of registration of the lien. By the 
law of ?Iassachusetts, a record must be 
made; and by the general law there is no 
need or provision for such record. Is this- 
a domestic vessel under the laws of Massa- 
chusetts, as interpreted and restricted with- 
in the constitutional authority of the state? 
I tliink not When a ship is put by her own- 
er under a foreign flag, he obtains all th& 
benefits of that position. He ships his sea- 
men according to the law of the flag, and 
the relative rights and duties of the parties 
are fixed by that law. In this very case I 
have decided some matters in controversy 
concerning the wages by the merchant ship- 
ping acts of Great Britain. The courts of 
the United States cannot punish offences 
committed on the high seas on board such 
ships. All international questions, public 
and private, are controlled by this circum- 
stance. Why not then, the privilege of ma- 
terial-men? 

The theory of exclusive credit to the own-^ 
er has become a mere fiction. No such cred- 
it is ever given in Massachusetts. I have 
never known a ship-chandler that did not 
prefer two securities to one; and it has been 
the usage of the trade to make their charges 
to the ship and owners, hoping and intend- 
ing to have the security of both. Before the 
decision of The General Smith, 4. Wheat. [17 
U. S.] 438, domestic vessels were held liable, 
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■In this district, for all such supplies. I 
liave seen many sucli cases on our records. 
Since tliat decision, the actions in this court 
for supplies to domestic vessels have been 
either in personam, or have been brought 
against the ship under some statute of the 
state. But, in my judgment, Massachu- 
setts has no more to do with vessels rightly 
and lawfully owned by foreigners, and sail- 
ing under a foreign flag, than the United 
States have; and the statute of the state is 
not applicable and could not be convenient- 
ly applied to such a vessel. 

I consider the decision in The Island City 
[Case No. 7,109], to be sound, because all 
parties had treated the vessel as a domestic 
one, and had recorded their liens upon that 
supposition; and- so, whichever way the law 
might be, they were in the right; but, as I 
have already said, some of the dicta now ap- 
pear to me to be broader than the law will 
sustain. A sound distinction may be taken 
bet^veen nearly all the cases above cited 
and the present, from the fact that here the 
flag and nationality of the ship are in ques- 
tion, and not merely the port of enrolment 
or registry, 

I am of opinion, then, that it is a question of 
fact whether credit was given to the vessel; 
and, the presumption being the same in 
Massachusetts as by the general maritime 
law, and the evidence in this case confirming 
that presumption, that the libellants had, 
severally, a lien on the ship; that the ship 
being registered abroad, and flying a foreign 
flag by the consent and with the design of 
lier owners, the creditors did not lose their 
lien by not recording tlieir statement as re- 
<iuired by the statutes of Massachusetts. Pe- 
tition of general creditors denied. 



Brown's Claim. The petitioners, S. "R. 
Brown & Son, had acted as stevedores in 
stowing the cargo for the last voyage of the 
ship, and asked that they might be decreed 
to rank with the material men against the 
proceeds. 

R. M. Thompson, for petitioner. 
O. W. Holmes, Jr., and W. Munroe, for 
■claimants. 

LOWELL, Disti'ict Judge. I am asked to 
review the decision which I felt bound to 
make in The A. H. Dunlap [Case No. 513], 
in which I followed the authorities, against 
my own opinion,, in refusing a similar peti- 
tion, expressing at the same time the hope 
that the case would be carried to the circuit 
court. Longer experience has taught me that 
cases of tlfls sort rarely go beyond this 
court, and under these circumstances, the 
suitor, whose petition I consider sound, has 
a right to my judgment Besides, it will be 
found, upon a critical exauiination of the 
decisions which I followed, that, although 
they have never been overruled on this spe- 
cial point of a stevedore's lien, their course 



of reasoning has been declared unsound by 
the highest authority; and so an adherence 
to the mere result of those cases is not 
defensible on the ground of -stare decisis, 
because it is standing by the letter at the 
expense of the principle. 

The cases referred to are The Amstel [Case 
No. 339]; The Joseph Cunard [Id. 7,535]; 
Weaver v. The S. G. Owens [Id. 17,310]. 
The reasons are more fully given in the 
first case than in the others, but are alike 
.in all. They are, first, that a stevedore 
works on land, or on a vessel at the whai'f ; 
and, second, that his concern is with the 
cargo rather than with the ship, and they 
liken him in this respect to the drayman, 
who brings the cargo to the vessel. The 
notion that the maritime character of a 
contract for either labor or materials, or 
of the remedy for furnishing them inde- 
pendently of contract, depends upon the sit- 
uation of the vessel as being upon the high 
seas or in a dock, reached its climax when 
it was held that a laborer who scraped the 
bottom of a foreign vessel, preparatory to 
her being coppered, had no lien: Bradley v. 
Bolle's [Id. 1,773]; and that the ship-keeper 
of a domestic vessel could not sue even in 
personam, in the admiralty: Gurney v. 
Crockett [Id. 5,S74]. 

These decisions were made during the 
time, after Judge Story's death, when the 
supreme court seemed bent upon narrowing 
the jurisdiction in all possible directions, by 
decisions, some of which have now been 
overruled and others explained to mean 
much less than they appeared to intend. 
Judge Betts, in the decisions above cited, 
was evidently embarrassed by this state of 
opinion; for he had himself decided, ten 
years earlier, that a watchman or ship-keep- 
er, who was given a lien by a state statute, 
might proceed for it in the admiralty; 
which, of course, decided that the labor or 
conti'act was maritime, and, by consequence, 
that a proceeding in personam would lie: 
The Harriet [Case No. G,097]. It is now 
settled that a contract for supplies and re- 
pairs or other necessaries to a vessel is 
maritime in its nature, because it has to do 
with a ship. While, therefore, I agree that 
the stevedore is not a mariner, and has no 
lien on a domestic ship unless the local law 
gives it, I cannot hold, consistently with 
the present binding authorities, that his con- 
tract is not maritime. And so of the ship- 
keeper. If the services or contract properly 
concern the ship and her owners, they are 
clearly maritime, and can be sued against 
the owner of a domestic ship personally, or 
against the foreign ship in rem, in this court 
The cases in the supreme court are so re- 
cent that I do not cite them. 

This brings us to the second point, that 
the ship and owner are not concerned with 
the wages of a stevedore, because they re- 
late only to the cargo, and therefore are 
not maritime. Mr. Benedict expresses his 
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unhesitating opinion that the service is mari- 
time: Ben. Adm. (2d. Ed.) § 285. Judge 
Benedict expressed a similar opinion, though 
he felt bound to follow the decisions: The 
Circassian [Case No. 2,722], That was a 
domestic vessel, and I consider his decision 
to have been right, as well as his general 
opinion; that is, the service is maritime, but 
it gives no lien, unless by the state law. 
"Whether a stevedore is a material-man, 
strictly speaking, may be doubtful; but I 
apprehend that the law itself is no longer 
doubtful that one who fm*nishes what is 
reasonably necessary for a foreign ship, her 
voyage or business, stands on the same foot- 
ing towards the ship as a material-man: 
Thomas v. Osborn, 19 How. [CO U. S.] 22; 
The Emily Souder, 17 Wall. [84 U. S.] 666. 
And, if it was ever true, it is no longer so, 
that the ship is only responsible for what 
is physically annexed to it, such as repairs. 
In most cases the responsibility of the own- 
er and of the ship are, by our law, coex- 
tensive; and whatever the master has the 
right to buy on credit will bind both, and 
this is not only what is absolutely necessary 
for the ship and crew, but for the voyage or 
business of the ship: The Fortitude [Case 
No. 4,953]; The Gustavia [Id. 5,876]; The 
Grapeshot, 9 Wall. [70 U. S.] 129; The Me- 
dora [Case No. 9,391] ; The Robert L. Lane [Id. 
11,892]; Stearns v. Doe, 12 Gray, 482; Web- 
ster V. Seekarap, 4 Bai-n. & Aid. 352; Wes- 
ton V. Wright, 7 Mees. & W. 396; The Alex- 
ander, 1 W. Rob. Adm. 302; The Riga, L. 
B.'3 Ecc. & Adm. 510; The Zodiac, 1 Hagg. 
Adm. 320; The Duke of Bedford, 2 Hagg. 
Adm. 294; The Gauntlet, 3 W. Rob. Adm. 
82. I am not now speaking of the necessity 
for a credit, which has been pretty much 
explained away. There is no doubt that the 
ship is liable in this case, if a ship would 
usually be liable in like cases. It seems 
incredible that it could ever have been 
tlioi^ght that the master, who in proper 
cases may charter, hypothecate, or even sell 
hi§ ship, canno.t bind it for the cost of stow- 
ing the cargo, which is one of the ordinary 
and self-evi03ut necessities of the voyage. 
The above-cited cases show what expenses 
may be made by the master on the credit 
of the owner or in bottomry. I will, how- 
ever, cite one or two late decisions, to show 
the character of the charges which are now 
held to be legitimate liens upon a vessel with- 
out a bond. 

It is well known that the high court of ad- 
miralty in England was, for some centuries, 
prohibited from enforcing these tacit hypothe- 
cations; and that an act of parliament has 
now given that court jurisdiction to decide all 
claims and demands for necessaries supplied 
to a foreign vessel: 3 & 4 Vict. c. 05, § 0. 
Thereupon the tacit lien revived, without men- 
tion of lien in the statute, and the courts have 
held, that not merely what is necessary for 
the ship, but what is reasonably proper for 
the voyage, comes witliin the statute. The 



decisions are cited and explained in The Riga, 
ubi supra; in ■s\'hich, among otlier charges, 
the following were allowed as necessaries: 
Tonnage and harbor dues, services of the 
libellant as agent and broker in procuring a 
charter, premium of insurance paid at the- 
request of the owner. In The Emily Souder, 
17 Wall. [84 U. S.] 066, 069, Field, .T., says, 
"The moneys advanced by the libeUants, it is 
true, were not entirely for the repairs to the 
vessel and the supplies needed for the voy- 
age: they were intended and applied in part 
to meet the expenses of her towage into port 
and of piloiage, and to pay the custom-house 
dues, consular fees, and charges for medical 
attendance upon the sailors. These various 
items, however, stood in the same rank with 
necessary supplies and repairs to the vessel, 
and the libellant's advancing funds for their 
payment, were equally entitled as security to 
a lien on the vessel." 

These cases are decisive. If the person who 
advances the money has a lien, it is because 
the service paid for was necessary. The 
stream cannot rise above its source. I hold, 
therefore, that the stevedore has a lien on a 
foreign ship for his services rendered at the 
request of the master in a case in which the 
ship is to stow the cargo. Petition granted. 



Claim of the United States. Petition for 
$120.97, tonnage duties. 

LOWELL, District Judge. The account pre- 
sented by the United States for tonnage duties 
is the only one left to be disposed of. The 
law is, that upon vessels entering at any cus- 
tom-house from any foreign port or place 
there shall be paid tonnage duties: Rev. St. 
§ 4219. How or by whom these dues are to be 
paid is not expressed in the statute. Sir. Jus- 
tice Story held that the consignee of a foreign 
ship was not personally liable to the United 
States for their payment, but said that the 
owner would be: U. S. v. Hathaway [Case 
No. 15,326]. It seems to me that a charge 
distinctly placed by a competent statute upon 
a ship, is payable by the ship. To be sure, 
by Rev. St § 4206, all legal fees which shall 
liave accrued on any vessel are to be paid to 
the proper officers before a clearance is grant- 
ed her; and it is argued that this is the statute 
remedy, and is expressio unius. It is true 
that, where a statute creates at once a right 
and a remedy, the latter is in general exclu- 
sive. But this, of course, is so only when the 
statute is to be so understood; and I doubt 
whether the remedy must not be of a judicial 
or executive character against some person or 
thing. The mere right to refuse a clearance 
cannot be intended as the sole remedy for 
tonnage duties, because it is inadequate and 
incomplete, and for several other reasons. 
They are to be paid by the same ship but once 
a year; and, if refusing a clearance is the only 
remedy, then if the vessel is once assessed, and 
the collector neglects to refuse a clearance. 
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all remedy Is gone, unless the vessel should 
happen to enter the same port again. So, if 
the vessel does not need a clearance, as may 
well happen, or chooses to take the risk of 
going to sea without one, the remedy is gone. 

My impression is that the collector may re- 
fuse to enter as well as to clear a vessel which 
has not paid her tonnage duties; but suppos- 
ing him to neglect or forget to do so, or sup- 
posing the vessel not to care about a clearance, 
I think the United States have an action for 
the duties against the owner, if they can 
find him; and perhaps against the master; 
and also against the thing, being a ship, upon 
which the duty is imposed, and more dis- 
tinctly, I should say, against the ship than 
against the owner. It differs from ordinary 
duties on impoits in the very important par- 
ticulars, that those are not ships, and that the 
mode of collecting those duties is carefully 
pointed out, so that a remedy is provided; and, 
if it were not, there is nothing to give the ad- 
miralty court, as such, jurisdiction. But a 
charge on a ship, if it attaches to the ship it- 
self, ordinarily gives this court jurisdiction, 
even in those domestic cases which require the 
sanction of a state statute for the creation of 
the charge. 

In the case of The America [Case No. 289], 
I decided that a state statute imposing a 
charge upon a ship for pilotage might be en- 
forced in the admiralty. The case of pilotage 
In the supreme court was in personam; but 
the reasoning is identical, as far as it goes, 
with that in The America. See Ex parte Mc- 
Neil, 13 Wall, [go U. S.] 236. It is true that 
pilotage is a maritime contract; but half pi- 
lotage imposed by statute, for not" accepting 
a pilot, is only constructively a contract; only 
so because the statute malies it a debt rather 
than a penalty. I can see no legal distinction 
between pilotage dues imposed on a ship for 
entering the harbor without a pilot, and ton- 
nage dues imposed on the same ship for enter- 
ing for trade. Petition granted. 



Case Ko. 5,84S. 

GEORGETOWN v. BAKER. 

[2 Cranch, C. C. 291.] i 

Circuit Court, District of Columbia. April 
Term, 1822. 

MuKiciPAL CoupoRATioss— Auctioneer's Bond — 
Obligee — Licenses. 

1. An auctioneer's bond given to the corpora- 
tion of Geoi'ffetown, by its corporate name, is 
void; it should be given to the mayor only, as 
required by the by-law. 

2. The license must be under the corporate 
seal. 

Debt [by the mayor, recorder, etc., of 
Georgetown for the use of the New England 
Glass Company] against [John W. Baker] 
the surety in an auctioneer's bond, taken un- 
der a by-law of Georgetown, for licensing 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 
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auctioneers, which requires them to givebond 
to the mayor, and directs that the licenses 
shall be granted under the seal of the corpo- 
ration. In this case, the bond was given to 
the corporation by its corporate name, and 
the license was without a seal. 

THE COURT (nem. con.) decided that the 
bond was void, because given to the corpo- 
ration, and not to the mayor, as required by 
the by-law. And that as the bond was tak- 
en prospectively, before the license was 
granted, and as the license was not granted 
under the corporate seal, as required by the 
ordinance, the auctioneer [John Peabody] 
never was such an auctioneer as was contem- 
plated by the bond, although he continued 
to act as such through the whole year. 

A''erdict for the defendant 

Tlie plaintiff's counsel took a bill of ex- 
ceptions, but no writ of error was prose- 
cuted, although there were several suits, for 
considerable sums depending upon the same 
questions. • 



Case "No, 5,343. 

GEORGETOWN v. BANK OP THE UNIT- 
ED STATES. 

[4 Cranch, C. 0. 176.] i 

Circuit Court, District of Columbia. May 
Term, 1831. 

MuNioiPAi. Corporations— Sale op Pkopebtt 
poit Taxes. 

Under the 10th section of the act of congress 
of the 26th of May, 1824 [4 Stat. 75], entitled^ 
"An act supplementaiy to the act to incorpo- 
rate the inhabitants of the city of Washington, 
passed the 15th of May, 1820 [3 Stat. 583], and 
for other purooses," the corporation of George- 
town, District of Columbia, in the year 1826, 
had a right to sell real property in that town, 
for corporation taxes due thrareon in the vears 
1S19, 1820, 1821, and 1822, as well as for taxes 
due thereon in the years 1813 to 1819 inclusive. 

This cause was brought before the court, 
upon a case stated as follows: 

"In the years 1813 to 1819, inclusive, John 
C. BaUm was indebted to the corporation ot 
Georgetown, foe tlie taxes charged on lots 
55 and 5G, in the account A, amounting to 
§84.45, which taxes still remain due aad un- 
paid, and there is no personal property of 
the said Baum wherewith to satisfy or pay 
the same. The said Baum continued to be 
the owner in fee of the said property till 
some time in the year 1S26, when it was sold 
under a deed of trust, for the benefit of the 
Bank of the United States; and, at the said 
sale, the said banlc became the purchaser, 
and now holds the title Jto the said property. 
In the year 1822, the coi-poration of George- 
town passed the ordinance hereto annexed, 
marked 'B,' and the said Baum, in pursuance 
to that ordinance, gave his notes, hereto an- 
nexed, marked 'C,' for the said taxes; which 
notes ai'e due and unpaid. The amended - 
chai*ter of the 26fh of May, 1824, hereto an- ' 



1 [Reported by Hon. William Cranch, Chief- 
Judge.] 
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nexod, marked 'D,' is also made part of this 
statement. The liability of said banlc, as 
owners of said property, to pay the said taxes 
and interest charged in the account A., to the 
said corporation of Georgetown, is submit- 
ted to the court. If the bank is liable, judg- 
ment for the amount of the account A, with 
interest and costs, to be rend(;red for the 
plaintiffs; otherwise, judgment for the de- 
fendants, with costs. James Dunlop, for 
Corporation of Georgetown. B. L. Lear, for 
Defendants." 

"The ordinances of the corporation, levy- 
ing taxes for the years 1813 to 1819, inclusive, 
are agreed to be made part of the above 
case. J. Dunlop, for Corporation. B. L. 
Lear, for Defendants." 

"The Bank of the United States is also the 
owner of various lots in Georgetown, pm*- 
chased by them since the 26th of May, 1824, 
•upon which aixears of taxes are due to the 
corporation of Georgetown, accrued previous 
to the 2Gth of May, 1824, and previous to the 
bank's purchase, there being no personal 
property of the former owners to pay said 
taxes. And it is also submitted to the court, 
whether, in cases so circumstanced, the cor- 
poration of Georgetown can properly claim 
said arrears of taxes upon said real estate 
so purchased and held by the said bank, and 
enfoi'ce the same against the bank, as the 
owners thereof. J. Dunlop, for Corporation 
of Georgetown. B. L. Lear, for Defendants." 
By the by-law, or ordinance, marked "B," 
and approved on the 15fh of June, 1822, it 
was ordained that the collector be authorized 
and directed to receive from any persons in 
arrears for taxes due the corporation, prior 
to the year 1820, the amount of such arrears 
In promissory notes, payable as follows, «S:c.: 
If over $40, in six, twelve, and eighteen 
months, with interest; "which are under- 
stood and declared to be secured by the prop- 
erty which is now bound for the payment of 
said taxes." By the 4th section of the same 
ordinance, it is further ordained, "That 
where persons do not avail themselves of the 
indulgence hereby allowed, by passing their 
notes to the said collector within three 
months from this time, he be, and is hereby 
authorized and directed to collect the taxes 
due, by sale of the property, first giving the 
usual notice." 

The following is one of the three notes 
given by the said John 0. Baum, in pm'su- 
ance of the provisions of that ordinance: 
"?29.2S. Georgetown, IGth September, 1822. 
I assent to the provisions of the ordinance, 
entitled *An ordinance providing for the set- 
tlement of all arrears of taxes due prior to 
the year 1820,' passed the loth day of June, 
1822, and six months after the date hereof, 
I promise to pay to the mayor, recorder, 
aldermen, and common council of the corpo- 
ration of Georgetown, or to their order, 
twenty-nine dollars and twenty-eight cents, 
with legal interest from this date, being one 



thii'd of the amount of taxes due by me, for 
the years 1813, 1814, ISlo, 1816, 1817, 1818, 
and 1819. John C. Baum." By the 7th sec- 
tion of the act of congress of the 26th of May, 
1824 (4 Stat 75), referred to in the case 
agi-eed, as marked "D," entitled "An act sup- 
plementary to tlie act to incorporate the in- 
habitants of the city of Washington, passed 
the fifteenth of May, one thousand eight 
hundred and twenty, and for other purposes," 
it is enacted, "That public notice of the time 
and place of sale of any real property charge- 
able with taxes, in Georgetown or Alexan- 
di-ia, in all eases hereafter, shall be given 
once in each week," &c., "in which shall be 
stated the number of the lot or lots, or parts 
thereof intended to be sold, and the value 
of the assessment, and the amount of the 
taxes due and owing thereon." By the 
eighth section it is enacted, "That if, before 
the day of sale advertised as aforesaid, the 
owner," &c., "shall not pay the amount of 
taxes, with all costs thereon assessed, said 
lots or so many," &c., "shall be sold for cash," 
&c. "Provided, that no sale of real estate, 
but where the owner or tenant of the prop- 
erty has not sufficient personal estate out of 
which to enforce a collection of the debt 
due; and where he has pea-sonal property, it 
shall be lawfva to collect said taxes, by dis-' 
ti-ess and sale thereof." And by the tenth 
section it is further enacted, "That where 
any taxes have faUen due and yet remain un- 
paid, or where any real estate has been sold 
by the corporation of Georgetown or Alex- 
andi'ia, which sale, from any defect of pro- 
ceeding ip relation thereto, has been de- 
clared, or Is considered, void, said corpora- 
tion may proceed, and are hereby authorized 
to collect said taxes by sale of the real estate 
liable, agreeably to the provisions of this act 
in relation to other cases of collecting taxes 
hereafter to fall due. Provided, that where 
any person without notice of the outstanding 
taxes, has made a bona fide purchase from the 
legal owner of any real estate previous to tht 
15th day of May, 1824, said real estate, so ac- 
quired, shall not be liable for the taxes due 
and owing previous to said purchase." 

Mr. Dunlop, for plaintiffs, relied upon the 
opinion of Cranch, C. J., in the case of George- 
town V. Smith [Case No. 5,347], to show tliat 
Baum, by his express assent to the ordinance 
of the 15th of June, 1822, and giving his notes 
under the provisions of that ordinance, hail 
created an equitable lien upon the lots, which 
a court of equity might enforce, and that the 
bank purchased the property with knowledge 
of the lien, and therefore was bound in equity 
to pay the taxes for which those notes were 
given. Besides which he contended that the 
corporation had a right, under the tenth sec- 
tion of the act of May 26, 1824, to sell the lots 
upon which taxes had then fallen due and yet 
remained vmpaid, in the same manner as they 
might sell for taxes thereafter to become due. 
That the word "liable" in that section means 
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no more than cliargeable, or assessable. The 
•corporation, by that section, is "authorized to 
collect said taxes," (that is, the taxes ah-eady 
fallen due and then remaining unpaid,) "by 
sale of the real estate liable," that is, the real 
estate upon which the taxes had been as- 
sessed; so that if the corporation had not 
a previous right to sell the real estate for 
its taxes, it is given by this section. But 
he contended that they had a previous 
right under their previous charters and 
amendments, to sell the real property for its 
taxes; and referred to the original charter of 
December 25, 1789, c 23, § 7 (Davis' Laws Co- 
lumbia, p. 4S0); Amended Charter by Act 
Cong, aiarch 3, 1805 (2 Stat. 332; Davis' 
Laws, IGS, 172); 6 Bac. Abr. tit "Statute," B, 
pp. 3G9, 380; Dugan v. Mayor, etc., of Balti- 
more, 1 Gill & J. 500. 

Mr. Lear, conti-a. The giving of the notes- 
by J. 0. Baum, created no lien on the lots im- 
less they were bound before; for the ordi- 
nance says that the notes ai-e to be secured by 
the property now bound for the payment of 
the taxes. It is not necessary that the person- 
al property of the owner or tenant should be 
found on the lots, before it can be seized and 
sold for the taxes. It may be disti-ained 
wherever it may be found. The case stated 
does not say that there was not personal prop- 
erty of the owner or tenant at any time on the 
premises, sufficient to pay the taxes, but only 
that "there is no personal property of the said 
Baum wherewith to satisfy and pay the 
^ame." If there has been sufficient personal 
property of Baum or his tenant on the prem- 
ises at any time since the taxes became paya- 
ble, there can be no right to sell the real. No 
real property can be sold for taxes under the 
tenth section of the act of the 26th of May, 
1824, but such as was already "liable," that is, 
liable to be sold. That section does not make 
real property liable to be sold for taxes, which 
was not liable before. It only provides that 
it shall not be liable in the possession of a 
bona fide pm-chaser withoufnotice, if ptu*chas- 
€d before the 15th of May, 1824; from which 
it is supposed that an inference may be drawn 
that, after that day, the property shall be 
liable whether the pm*chase was with or with- 
out notice; but the legislatm-e only meant to 
authorize the sale of property already liable. 
The fii'st and regular mode of collecting the 
taxes is distress and sale of the personal prop- 
erty. The sale of the real is only the ultimate 
remedy. The corporation ought to have used 
due diligence to get the taxes out of the per- 
sonal property. They had no power to inalie 
the real property liable to sale. It is not a 
necessary power, and cannot be assumed un- 
less expressly given by their charter, or the 
authority of congi-ess. The amended chai-ter 
of March 3, 1809, only, confirms the powers 
which they had previously enjoyed. A tax 
upon a slave, or a carriage, gives no lien on 
the caiTiage or slave; why should a tax on 
land a-eate a lien on the land? 
Mr. Dimlop, in reply. The purchaser is 



bound to know what taxes were due upon the 
property when he purchased. The burden of 
proof is not on the corporation to show that 
there, was not personal property on the real. 
It is sufficient if there was not personal prop- 
erty liable to seizm-e and sale at the time of 
the sale of the real. The corporation does 
not lose its remedy upon the real estate by the 
neglect of the collector to take the personal. 
The power to raise and collect taxes, given to 
the corporation by its original charter of 1789, 
implies all the powers necessary for that pm*- 
pose; and gives, at least, all the powers which 
the state of Maryland then had in relation to 
that subject The statement admits that 
there was no personal property of the owner 
or tenant The bank is in no better condi- 
tion than Baum would be if the property were 
not transferred to the bank. The practice, 
from 1802, has been to sell the real estate for 
its taxes. 

THE COURT (CRANGH, Chief Judge, 
doubting, and THRUSTON, Circuit Judge, not 
giving an opinion as he had not heard the 
whole argument) was of the opinion, that the 
corporation of Georgetown had, imder the 
tenth section of the act of the 2Gth of May, 
1824 [supra], a right to sell land in George- 
town for corporation taxes due and unpaid 
at that date as well as for those subsequent- 
ly becoming due. 



Case "No. 6,344. 

GEORGETOWN v. BEATTT. 

[1 Craneh, 0. C. 234.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1804. 

Pleading — Amexdmext of Weit aud Declara- 
tion*. 
The writ and declaration may be amended by 
substituting the corporate name of the plain- 
tiff, for "The Corporation of Georgetown," on 
payment of all costs; and a continuance and 
leave to plead de novo. 

[This was an action on debt by the corpo- 
ration of Georgetown against C. A. Beatty.] 

Special demurrer. The plaintiffs had leave 
to amend the writ and declaration, by stat- 
ing the plaintiffs to be (instead of "The Cor- 
poration of Georgetown") "The Mayor, Re- 
corder, Aldei'men and Common Council of 
Georgetown," that being their corporate 
name; and by an averment that the bond 
was made to them by the name of "The 
Corporation of Georgetown,"— on payment of 
all antecedent costs and continuance, and 
rule to plead de novo. See the case of Tibbs 
V. Parrott [Case No. 14,022], at July term, 
1804. 

FIT2HUGH, Circuit Judge, absent 



GEORGETO^vN (BOOTHS v.). See Case 
No. 1,651. 

1 [Reported hy Hon, William Craneh, Chief 
Judge.] 
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Case ie"o. 5,345. » 

GEORGETOWN v. CHEW. 

[5 Oranch, C. O. 508.] i 

Circuit Court, District of Columbia, Nov. 
Term, 1838. 

Municipal Coupokatioxs— Power to Rent 

Fish Wiiahves. 
The corporation of Georgetown has power to 
rent fish wliarves. 

Debt [by the mayor, recorder, aldermen, 
and common council of Georgetown] upon 
a bond for $2,0o0, conditioned to pay to the 
plaintifi! the sum of .$1,025 for rent of certain 
fish wharves belonging to the corporation Of 
GeorgetoAvn. After oyer of the condition 
the defendant [Samuel Chew] demurred to 
the declaration. 

R. J. Brent, for defendant, contended that 
the corporation had no power to rent fish 
wharves; no such power is given them by 
then- charter; and no corporation can exer- 
cise a power not expressly given or neces- 
sarily implied from some express power. 
Ang. & A. Corp. 145, 146. 

But THE COURT (CRANCH, Chief Judge, 
not giving any opinion) instantly overruled 
the demurrer without hearing Mr, Dunlap, 
for plaintiffs. 

GEORGETOWN (LENOX v.). See Case 
No. 8,245. 

GEORGETOWN (NICHOLLS v.). See Case 
No. 10,228. 

Case No. 5,346. 

GEORGETOWN et al. v. PORTER et al. 

[Hayw. & H. 139.] 2 

Circuit Court, District of Columbia. July 7, 
1843. 

BuiDGES— Repairs and Location op Draw. 

The act of congress of March 3, 1841 [5 Stat. 
426], putting the repairing of the bridge over 
the Potomac river between Washington city 
and Alexandria under the direction of the sec- 
retary of war, left it to the discretion of the 
said officer as to the position of the .draw, and 
the court has no authority to control that dis- 
cretion. 

This was a suit brought by the complain- 
ants [the mayor, recorder, aldermen, and 
common council of Georgetown, and others] 
to enjoin the defendants [James M. Porter, 
secretary of war, and William Ti'umbull, 
corps topographical engineers] from proceed- 
ing further in constructing a draw-bridge. 
The complainants claimed they had a vested 
right and interest in the draw-bridge, the 
said draw to be constructed and formed by 
the defendants, that the bridge company 
from whom the United States purchased the 
bridge leading from Washington to Alexan- 
dria county, could not dispose of the right 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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the complainants had in the bridge, or to 
cause the free navigation of the Potomac 
river to be obstructed by placing the site of 
the draw where the defendants are placing 
it That placing the piers of the draw- 
bridge where they would obstruct the chan- 
nel of the river is a nuisance. That the con- 
stitution of the United States cannot legal- 
ize that which is liable to be peaceably 
abated by any citizen affected thereby: that 
it is the proper subject for a public prose- 
cution against all persons continuing, aiding 
or abetting it, and for which every party 
sustaining a special damage therefrom has 
a private and adequate remedy at law or 
in chancery. The motion for an injunction 
was argued by the several counsel; after 
which the court made the following order: 
"This cause coming on to be heard on the 
bill and exhibits and a motion of the com- 
plainants thereon for an injunction, it is 
thereupon by the courj; this 17th day of 
June, 1843, ordered that: On the complain- 
ants, or some of them, filing an injunction 
bond in the nsual form and penalty of 
$15,000. with security approved by the court 
or a judge thereof, an injunction do issue as 
prayed to restrain said defendants, their 
agents and servants, from the further prose- 
cution of the work of the draw complained 
of or of any part of the bridge occupying 
the site of the former draw of the bridge, 
or that recommended by William B. Thomp- 
son, in his report filed as an exhibit in this 
cause, nntil tlie first Jlonday in July next. 
and until the further order of the court in 
this case. And that meanwhile the defend- 
ants may file their answers, and each party 
take testimony before any justice of the 
peace, on two days notice to any one of Uie 
opposite parties, to be read in evidence at 
the final hearing of the cause; and that said 
cause may be by either party set down for 
final hearing on bill, answer and testimony, 
at said first Monday in July." 

The secretary of war, in his answer, after 
citing the following acts of congress: Of 
February 5, 1808 [2 Stat. 457], authorizing 
the incorporation of a bridge company; of 
the 14th of May, 1830 [4 Stat. 402], author- 
izing the corporation of Georgetown to form 
a draw-bridge across the Potomac river, and 
appropriating §0,000 for that purpose; of 
July 14, 1832 [Id. 582], authorizing: tlie pur- 
chase of the bridge from the said company; 
of June 30, 1834 [Id. 727], antliorizing tlie 
secretary of the treasury to contract for its 
reconstruction; of March 3, 1835 [Id. 773], 
amending the act of June 30, 1834; of June 
7, 1836 [5 Stat 132], authorizing the secre- 
tary of the treasury to repair the said bridge; 
of July 1, 1836 [Id. 134], authorizing the 
commissioner of public buildings to repair 
the said bridge; of March 3, 1841 [Id. 420], 
putting the repairing of the bridge under 
the direction of the secretary of war, and of 
September 11, 1841 [Id. 462], appropriating 
§15,806, to be expended under the direction 
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of the secretary of war,— denied the juris- 
diction of the court, but stated: "That the 
jurisdiction over the roads and highways 
within the District of Columbia, within which 
the Potomac river is situated from the head of 
tide near Georgetown, to some distance be- 
low Alexandria, embracing the site of said 
bridge, is vested exclusively in the congress 
of the United States. That congress has had 
from the establishment of the District of 
Columbia, until the present time, the right 
to. declare in what manner the said public 
roads and highways shall be used and en- 
joyed. That if the public convenience re- 
quired it congress had the power to direct 
the erection of a bridge on any stream or 
public water highway or even to place a dam 
or permanent obstruction across the same. 
That being a fit and proper matter for the 
exercise of legislative discretion which can- 
not be called in question by any judicial tri- 
bunal. That congress could either exercise 
this power itself or it could within the said 
District create a corporation for the purpose 
of mailing such bridge or dam, and permit 
them to receive in tolls a remuneration for 
the moneys expended in so doing. That any 
person owning property upon the stream 
above the place at which such bridge or dam 
should be erected, sustained any inconven- 
ience from the navigation being impeded or 
the fish being prevented from ascending the 
stream in consequence of such "bridge or 
dam, they are entitled to reasonable damage 
by reason of the premises, and the public 
have the right so to use the public highways 
as will best promote the public interest gen- 
erally, of which the legislative power is the 
judge, and any inconvenience sustained by 
the owners of such property is one to which, 
from the nature of the property, they would 
naturally be subject, and of which they can- 
not complain. In the language of the law, 
it is damnum absque injuria. For the cor- 
rectness of these views, the undersigned re- 
fer to the following adjudged cases: Mc- 
Clenachan v. Cur win, 3 Yeates, 373; 2 jvic- 
Clenachan v. Curwen, G Bin. 509; 3 Nebenoth 
V. Lehigh Coal & Nav. Co., 7 Haz. Reg. Pa. 
292; i Shrunlc v, Schuyllsill Nav. Co., 14 Serg. 
& R. 71; Com. v. Shaw, Id. 12; Zimmerman 

2 The act of the legislature applying a cer- 
tain portion of every man's land for the pur- 
pose of laying out roads and highways without 
compensation, is not an infringement of the 
constitution. 

3 The commonwealth has a constitutional 
right to authorize a turnpike company to lay 
out a road through the private ground of the 
citizen without making compensation for the 
soil. 

4 The state had a right to give the streams 
to whom they please for the purpose of improv- 
ing the navigation, and could cither improve 
them themselves or permit companies or indi- 
viduals to improve them for the use of the pub- 
lic and themselves, authorizing them to be com- 
pensated for so doing by the tolls to be received. 

c Damages cannot be claimed for injury to 
individuals by the erection of a dam by the 
defendants under the act of assembly. 



V. Union Canal Co., 1 Watts & S. 34G; s 
Com. V. Charlestown, 1 Pick. 180.T 

"The undersigned claims the right for the 
seei-etary of war, acting as such for the 
United States, and solely as the represent- 
ative of the United States, to decide all ques- 
tions in relation to the construction of the 
repairs of the said bridge. That this is not 
a ministerial but a judicial act, and that 
although in matters submitted to his discre- 
tion, the proper judicial tribunal may, if he 
fail to act in the premises as directed by 
law, compel him by mandamus or otherwise 
to proceed to act, there is no authority in any 
tribunal to direct him how to exercise the- 
discretion committed to him by law. That 
In the present instance the discretion is so 
committed to him, and consequently the 
court has no authority in the premises. In 
illustration of this principle, it may be re- 
minded that if this court should enjoin the- 
undersigned from proceeding in the repair 
of the said bridge, and thus stop the com- 
pletion of the said bridge, which is necessary 
and imperatively required for the public con- 
venience, because the court would be of a 
different opinion .from the undersigned as to- 
the proper location of th« said draw, who, 
then, is to decide where the draw is to be 
placed? The undersigned having formed his 
opinion deliberately upon the matter, would 
not be likely to change that opinion. The 
bridge being suspended, the next application, 
would probably be by the corporation of 
Washington city to your honors for a man- 
damus to compel the undersigned to proceed 
to the completion of the bridge, in the course 
of which proceeding your honors would T)e 
called upon to enact the part of engineers, 
and declare where the said draw shall be- 
eonstructed, a power which with all due 
deference this court neither possesses nor 
would attempt to exercise. It thus appears 
most conclusively to the undersigned that the- 
court has no jurisdiction of this matter inde- 
pendent of the gi*eat and important question 
that this is an attempt to bring the United 
States into court and make them a party to- 
the cause. The undersigned has done no act, 
neither has Major Trumbull, the officer in 
charge of the work, except in their official 
character and strictly in the exercise of their 
official dutiesjas officers of the government 
of the United States. And the undersigned, 
as the head of one of the executive depart- 
ments of the government of the United States, 
does hereby most solemnly protest against 
this or any other attempt to bring the actions 
of the official functionary as the head of such 
department before any judicial tribunal for- 
review; he claims the right, which he will 



° No i>rivate action will lie for public nui- 
sance without special damage. 

7 The court of sessions have no authority to 
lay out a highway over a navigable river. The 
legislature alone have that power. Charles- 
town V. Middlesex. 3 IMetc. (Mass.) 202, and 
others cited in Miuot's Mass, Digest. 
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never surrender so long as lie remains in the 
public position he occupies, to exercise his 
own judgment in the discharge of duties sub- 
mitted by law to his discretion, uncontrolled 
by any other tribunal in the country not ex- 
pressly authorized by statute to control or 
overrule him," 

The defendant Major Trumbull, through 
his counsel, in his answer, denied the allega- 
tions of the bill, and stated that there is no 
part in said bridge in which said draw could 
be placed to which objections equally strong 
with those already urged could not be made. 

The counsel for the complainants in closing 
the argument on the bill, answers and exhib- 
its, said that neither the United States, the 
secretary of war, nor Mr. Trumbull has any 
interest directly or indirectly in the position 
of the draw, whilst the very existence of 
Georgetown, as a port of entiy, depends on 
the free and uninterrupted navigation of the 
river. The original act of congress, and all 
other acts, never repealed the vested rights 
of Georgetown. If any discretion had been 
reposed in the secretary, it is neither judicial 
in its character nor executive. The legis- 
lature had framed a law which requires 
agents to execute it; such agents, therefore, 
are the agents of the legislature, to perform 
its functions. The parties are the mere 
agents of the law. If the corporation of 
Georgetown are proved to be incapable of 
forming a correct judgment, why then the 
matter is at an end. 

Clement Cox and E.. S, Coxe, for coi-pora- 
tion of Georgetown. 

Joseph H. Bradley, for defendant ifnimbull, 

P. R. Fendall, Dist. Atty., for secretary of 
"war. 

CRANCH, Chief Judge {IVIORSELIi, Circuit 
Judge, dissenting). A majority of the judges 
are of opinion that the corporation of George- 
town has not shown any vested right which 
is violated, or will be violated, by the re- 
pairing of the Potomac bridge or the location 
of the draw, according to the plan approved 
by the secretary of war. That the whole 
matter as to the manner of repairing the 
bridge was submitted by congress to the 
secretary of war, and this court has no 
authority to control that discretion. That the 
draw appears by all the charts to be placed 
over the deepest part of the channel; and it 
is not clear, from the evidence, that its loca- 
tion is not the most judicious which could 
be made. 

MORSELLi, Circuit Judge, stated that his 
disagreement with the majority of the judges, 
he being a citizen of Georgetown, placed him 
in a very delicate situation; and if he could, 
by any small concession of principle, agree 
with them, he would have done so. He con- 
sidered the question of vested rights one of 
minor importance. The secretary of war, he 
thought, had transcended his limits, and ex- 
ceeded the authority given him by the law; 



and therefore Geoi'getown bad a common 
right to claim the protection of congress to 
preserve the free navigation of the river. 
He hoped the case would be carried to the 
supreme court to have the question, whether 
the rights of Georgetown were entitled to 
protection, decided for all future time. 

The court dismissed the bill, and dissolved 
the injunction. 
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GEORGETOWN v. SMITH. 

[4 Craneh, G. C, 91.] i 

Circuit Court, District of Columbia. May 
Term, 1830. 

MUNICIPAI. CORPOKATIOSS — CHARTER AyO BY- 

Laws— Settlement op Taxes bv Note— Lien — 
Judgments — Rights Acquiked at Execution 
Sale. 

1. A person residing, or having rpal estate, 
in Georgetown, is bound to take notice of tlie 
charter and by-laws. A person, indebed for 
taxes on real estate in Geor;;etown, and avail- 
ing himself of the benefit of the ordinance of 
June 15, 1822, by giving his notes tharefor, cre- 
ates an equitable lien on the real estate, of 
which a purcliaser is bound to take notice, and 
is liable to pay the taxes with interest in the 
manner as the vendor was bound, 

[Cited in brief in Georgetown v. Bank of U. 
S,, Case No. 5,3i3.J 

2. A purchaser, at a sale under judgment and 
execution, takes only the right of the debtor at 
the time of the judgment. A judgment at law 
does not overreach a prior equity of a third per- 
son, bona fide acquired for valuable considera- 
tion. 

This case was submitted by the parties to 
CRANCH, Chief Judge, (THRUSTON, Circuit 
Judge, absent, and MORSELL, Circuit Judge, 
being an inhabitant of, and owning real es- 
tate in, Georgetown, declined giving an opin- 
ion.) 

CRANCH, Chief Judge. John Threlkeld be- 
ing indebted to the corporation of Georgetown 
for taxes due on real estate in that town 
for the years 1816, 1817, 1818,. and 1819, gave 
his promissory notes for the amount thereof, 
to the corporation, at six, twelve, and eight- 
een months from the loth of September, 
1822, in the ft)llowing form: "Georgetown, 
September 16, 1822. I assent to the pro- 
visions of the ordinance providing for the 
settlement of all arrears of taxes due prior 
to the year 1820, passed the 15th day of 
June, 1822; and, six months after date 
hereof, I promise to pay to the maybr, re- 
corder, aldermen, and common council of the 
corporation of Georgetown, or their order, 
one hundred and fifty-two dollars and thirty- 
one cents, with legal interest thereon from 
this date, being one third of the amount of 

1 [Reported by Hon. WiUiam Craneh, Chief 
Judge.] 
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taxes due by me on real and personal prop- 
erty for the years 1S16, 1817, 1818, and 1819. 
John a?hi'elkeld." Two similar notes were 
given for the like amount, payable in twelve 
and eighteen months. 

By the ordinance of the 15th of June, 1822, 
the late collector is "authorized to receive 
from any persons, in arrears for taxes due 
the corporation, to the year 1820, the amount 
of such arrears in promissory notes, payable 
In six, twelve, and eighteen months, bearing 
interest at the rate of six per cent per an- 
num, which are hereby understood and de- 
clared to be secured by the property which 
is now bound for the payment of the taxes." 
The collector is also reoLuired to pay over to 
the clerk of the corporation, monthly, all 
such notes as may be by him received for 
the taxes aforesaid, in lieu of money. And 
it is further ordained that where persons do 
not avail themselves of the indulgence, there- 
by allowed, by passing their notes to the 
collector within three months from the date 
of the ordinance, he be directed to collect the 
taxes due, by sale of the property, first giv- 
ing the usual notice. Mr. Threlkeld remain- 
ed owner in fee of the property till the year 
1828, when it was sold under an execution 
against him at the suit of Clement Smith, 
the defendant in this cause, who became the ' 
pm-chaser thereof, and received a deed from 
the marshal. The notes given by Mr. Threl- 
keld remain unpaid. In 1824, (May 26th,) 
the charter of Georgetown was amended by 
the "Act supplementary to the act to incor- 
porate the inhabitants of the city of Wash- 
ington, passed the 15th of May, 1820, and for 
other pm-poses" (4 Stat 75); the seventh sec- 
tion of which provides for the notice, to be 
given, of the sales of real property In George- 
town, chargeable -with taxes. The eighth 
section authorizes the sale of the real prop- 
erty where the owner or tenant has not suffi- 
cient personal estate out of which to enforce 
the collection of the debt due; and where he 
has personal property. It may be distrained 
and sold to pay the taxes. The tenth section 
provides, "that where any person without 
notice of the outstanding taxes, has made a 
bona fide purchase from the legal owner of 
any real estate, previous to the 15th of May, 
3824, the said real estate so acquired, shall 
not be liable for taxes due and owing pre- 
vious to said purchase." The liabilily of Mr. 
Smith to pay the taxes charged. Is admitted, 
but he denies his liability for the Interest; 
and this question is submitted. 

It is contended on the pail of Mr. Smith, 
that the property is not liable for Interest on 
the taxes, unless It is made so by the agree- 
ment of Jlr. Threlkeld and the ordinance of 
June 15, 1822; that such an agreement could 
only have created an equitable lien, which 
could only have been enforced against the 
property in the hands of Mr. Threlkeld, or 
In the handff of a purchaser with notice; that 
it cannot be enforced in the hands of Mr. 
Smith, because he Is a bona fide purchaser of 



the legal estate, for a valuable consideration,, 
without notice of such equitable lien. 

On the part of the corporation it was con- 
tended, that :Mr. Smith is a purchase wlth^ 
notice and therefore bound to pay the inter- 
est; that the taxes were a legal incumbrance 
on the proiierty, and that he was bound to 
take notice of them at his peril; that in or- 
der to ascertain the amount of the taxes, he 
must necessarily apply, for Information, to- 
the clerk of the corporation who keeps the 
tax-books, and the notes given for taxes, 
and who would have Informed him of the 
notes given by Mr. Threlkeld, and of his- 
agreement* to the terms of the ordinance of 
the 15th of June, 1822, which declares that 
the notes were to be secured by the property- 
then bound for the payment of the taxes-,, 
that It was, therefore, Immaterial whether or 
not Mr. Smith had actual notice of the notes 
and agreement; for he was bound to take 
notice of that which would have led him to- 
a knowledge of them; and, therefore, cannot 
protect himself under the plea that he was a. 
purchaser without notice. It is also contend- 
ed, that Mr. Smith, being a purchaser at the 
marshal's sale under a judgment and execu- 
tion, acquired only the right of Mr. Threl- 
keld, whose right was subject to the lien for. 
the payment of the notes; tliat although he 
took the legal estate, he took it subject to alt 
the liens, equitable as well as legal, charged 
upon it by Mr. Threlkeld. And in support 
of this position, tlie case of Hampsdn v. Ede- 
len, 2 Har. & J, G6, was cited, 'where the court 
of appeals of Maryland, upon a bill In equity 
filed by the vendee, affirmed the decree of the- 
chancellor for a perpetual injunction, prohib- 
iting a creditor of the vendor and the sher- 
IfiC from selling the estate under a'fi. fa. is- 
sued upon a judgment obtained against tiie- 
vendor, after the sale and paynient of part 
of the purchase-money, and after possession 
given to the vendee, but before the payment 
of the balance, which, however, was paid, by 
the vendee, arid a deed of conveyance from 
■ the vendor to the vendee, was duly executed 
and 'delivered, before the issuing of the fieri 
facias. In that case the com't of appeals of 
Mainland did not go upon the gi'ound of 
notice, but upon the ground that the creditor 
did not, by the judgment, acquire a legal es- 
tate in the land; and that a judgment ob- 
tained by a third person against the vendor,, 
between the conti-act and the payment of the 
money, cannot defeat or impair the equitable 
interest acquired by the vendee, who, from 
the time of the contract Is a cestui que trust 
Therefore It is contended that, either on the 
ground that Mr. Smith is a purchaser with 
notice of the equitable lien of the corpora- 
tion, or on the ground that a judgment at 
law will not overreach a prior equity of a 
third person, bona fide acquired, for a valua- 
ble consideration, the corporation has a prior 
equitable lien which a court of equity will 
protect and enforce. 
It seems to me that the right of the corpora- 
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tion is strong upon both grounds. Mr. Smith, 
whether he actually resided within the town 
or not, was bound to notice all the ordinances 
of the corporation affecting his real estate 
within the town.. He was bound to know 
that the property was liable for taxes not 
paid. Upon the purchase of the real estate 
in question, he was, at liis poril, to ascertain 
what taxes were due upon it. Upon inquiry 
at the proper office for that information, he 
would be informed that Mr. Threlkeld had 
accepted the terms offered by the ordinance 
of June 15, 1822, (of which also he was bound 
to take notice,) that he had given his notes 
agreeably to those terms, and tlhat he had 
thereby Isound the property as security for 
the payment of them. Mr. Smith is pre- 
sumed to have done what every prudent man 
would do in a like case; and if he did not do 
it, he must abide the consequences. Hia 
knowledge that the property was liable for 
the taxes, unless they had been paid, was 
sufficient to put him upon the inquiry which, 
if properly pursued, would have led him to 
tlie knowledge of the equitable lien created 
by jMr. Threlkeld for the payment of the in- 
terest. I think, therefore, that he cannot be 
considered as a purchaser of the legal estate 
without notice. But if that view of the sub- 
ject is not correct, it seems to me that the 
case comes within the principle decided by 
the court of appeals of Maryland, in the case 
of Hampson v. Edelen, 2 Har. & J. GG. The 
principle of that, case, as I understand it, is 
this: That a judgment at law, against a 
debtor, bipds only the interest of the debtor 
in the lands. That by a contract of sale, for 
valuable consideration, the vendee is in eq- 
uity the owner of the land, from the time of 
the contract, although the money be not paid 
at the time, and the vendor becomes a trus- 
tee for the vendee. That when the money 
is paid, the vendee is entitled to a convey- 
ance and to a decree for specific perform- 
ance of the contract, if such conveyance is 
refused. That a judgment at law by a third 
person, against a mere trustee without inter- 
est, does not bind the trust estate so a*s to 
enable the creditor to make his debt out of it 
by execution. Or, in other words, that a 
court of equity will always protect a fair 
equitable prior title, against a judgment at 
law against a person who holds the mere 
legal estate. 

. It is not material whether the equitable in^ 
terest to be protected extends to the whole 
of the subject, or not; so far as it extends it 
is entitled to protection. The date of the 
judgment under which this property was sold 
is not stated in the case agreed; but as all 
the notes had become payable in December, 
1823, and the property was not sold under 
the execution until 1828, I infer that the 
judgment was rendered after all the notes 
had become payable, and the corporation had 
a right to enforce their lien by a sale of the 
property under a decree of a court of equity. 
Here, "then, was a clear, vested, equitable in- 



terest which, according to the case of Hamp- 
son V. Edelen [supra], cannot be defeated or 
impaired by the judgment. In that case, 
indeed, it may be said that there was no ac- 
tual sale; it was prevented by the injunc- 
tion. But in the present case, Mr. Smith, the 
purchaser, was the creditor at whose suit the 
Judgment was rendered, under which the 
sale was made; and if it would have been 
inequitable in him to proceed to sell under 
the judgment, it must be, at least, as inequl< 
table in, him to purchase under the judg- 
ment. And as, according to the principle of 
the case of Hampson v. Edelen, he ought to 
have been restrained from selling, so, upon 
the same principle, he ought to be prohibit- 
ed from availing himself of his purchase to 
the prejudice of the corporation. I am, 
therefore, of opinion, upon both the grounds 
relied upon by the counsel of the corpora- 
tion, that it is entitled to avail itself of its 
lien upon tlie property, by a decree in equity; 
and that, therefore, JMr. Smith, as pui*chaser 
of the property, is liable for the interest due 
upon that part of Mr. Threlkeld's notes which 
consists of the taxes upon tlie property pur-» 
chased by Mr. Smith; which interest, accord- 
ing to the account stated (mai'ked A.) amount- 
ed on the 1st of August, 1S30, to $73.94. 
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GEORGETOWN TURNPIKE ROAD CO. v. 
CUSTIS. 

[1 Cranch, C. C. 585.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1809.2 

Jurisdiction To Quash Ixqdisitiox Taken dn- 

DEK TUKNPIKB UHAIITER. 

This court has jurisdiction to quash an in- 
quisition taken under the charter of the George- 
town and Alexandria Turnpike Companj% The 
hiquisition need not be under the seals of the 
jurors. If the jurors are not disinterested the 
inquisition will be quashed. 

This was a rule upon G. W. P. Custis to 
show cause why an inquisition which had 
awarded him three thousand dollars on con- 
demnation of a part of his land for the road, 
should not be quashed and a new warrant is- 
sued. 

E. J. Lee, for defendant, contended that 
this court had no jurisdiction in this case. 
By the charter of the company (Act Cong. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reversed in G Cranch (10 U. S.) 233.] 
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March 3, 1809, c. 31; 2 Stat 539), tlie power 
to issue the warrant to summon the jury is 
given to one of the judges only, and the inqui- 
sition is to be returned to the clerli of tlie 
<;ounty, to be by him recorded, and the valu- 
ation is to be conclusive upon all persons. 
The court has no power to issue the war- 
rant, nor to prevent the clerk from recording 
the inquisition. It is to be recorded only for 
safe-lieeping. 

C. Lee, contra. This court has all the 
powers of a court of record. The clerk is the 
officer of tliis court, and cannot insert any 
thing in the records of the court without its 
order. If the inquisition has been legally 
taken it is conclusive; but this court is to 
decide whether it has been legally taken. 
The courts in Virginia have, by the common 
law, power to quash an inquisition of es- 
cheat Bennett v. Com., 2 Wash, [Va.] 154 
And this com't has the same powers as the 
district com-ts of Virginia. If one judge has 
the power to issue the warrant a. fortiori, 
tlie" court, consisting of three judges, has it 

THE COURT (CRANCH,. Chief Judge, 
doubting) were of opinion that they had 
jurisdiction to prevent the recording, and to 
quash tbe proceedings if h-regular or illegal. 

F. S. Key then objected to the inquisition 
that it was not under the seals of the jurors. 

E. J. Lee, contra, Avas stopped by THE 
COURT, upon that point But it appearing 
in evidence that some of the jurors were in- 
terested, and others did not stand indiffer- 
ent, — 

THE COURT (nem. con.) refused to suffer 
the inquisition and proceedings to be record- 
ed, and ordered them to be quashed. 

Tliis judgment was reversed by the supreme 
court of tlie United States (G Cranch [10 U. S.] 
233;, upon the ground that this court had no 
jurisdiction of the case, [See Case No. 3,oOG.] 
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The GEORGIA, 

[1 Lowell, 90.] 1 

District Court D. Massachusetts. Sept, 1836.2 

Pjuze— Sale op Vessel in Neutral Port. 

1. A sale by a belligerent of a war ship to a 
neutral in a neutral port is invalid by the law of 
nations as understood both in England and 
America. 

[See note at end of case.] 

2. This doctrine applied to the sale of the 
Georgia in the port of Liverpool in June, 3801, 
the purchaser having full notice of the char- 

1 [Reported by Hon. John Lowell. LL. D., 
District Judge, and here reprinted by permis- 
sion.] 

2 [Affirmed in 7 Wall. (74. U. S.) 32.] 



acter of the vessel, but buying in good faith and 
for his own use. 
[See note at end of case.] 

The Georgia was captured as prize on the 
high seas by the Niagara, and sent into a 
port of this district for adjudication. The 
taking of depositions in Liverpool, and else- 
where, occupied a considerable time. The 
facts appear in the opinion of the court 

R..H. Dana, Jr., Dist Atty., for the United 
States and captors, cited: The Minerva, 6 
0. Rob. Adm. 396; 2 Wildm. Int. Law, 90; 
U. S. V. The Etta [Case No. 15,060]; 3 Phil- 
lim. Int Law, § 486; and, to show the knowl- 
edge of the claimant and the notice to the 
government of Great Britain, Diplomatic Cor- 
respondence of the United States, 1863 and 
1864, and the claimant's deposition. He con- 
tended further that the Georgia was dis- 
mantled and sold for the express purpose of 
avoiding imminent capture. 

J. A. Loring, for claimant The whole 
doctrine asserted by the captors rests on 
The Minerva [supra], and that was decided 
on its own circumstances, the learned judge 
being of opinion that the bona fides of the 
sale was not clearly made out 

LOWELL, District Judge. The deposi- 
tions establish that this is the same vessel 
that was the subject of diplomatic corre- 
spondence between Sir. Adams and Lord 
Russell in 1803 and 1864, before the sale to 
the claimant; that she was built on the 
Clyde, and manned, equipped, and armed, 
on the coast of Prance, by men, guns, and 
ai'ms, taken from Liverpool; that she sailed 
on a cruise in which she captured and de- 
stroyed several American ships, ]>ut into a 
port of France for repairs, and sailed thence 
to Liverpool, where she arrived May 1, 1864. 
Her history was well known and was made 
the subject of a debate in parliament on 
the twelfth of May. On the second of June 
the claimant agreed to buy the vessel, but 
delayed to take title, having some doubt 
whether a British register would be gx*anted 
her; but being reassured upon this point by 
the collector of customs at Liverpool, the 
^ale was completed on the thirteenth of 
June, On the seventh of June Mr. Adams 
wrote to Lord Russell, "I must pray your 
lordship's pardon, if I take the liberty lo 
renew, in this case, the observations which 
I had the honor to submit in my note of the 
14th of March of last year, on the case of 
the steamer Sumter alias the Gibraltar. On 
behalf of my government I feel it my duty, 
in consonance with the practice heretofore 
adopted hy Great Britain, to decline to recog- 
nize the validity of the sale of this armed 
vessel, heretofore carrying on war against 
the people of the United States, in a neuti-al 
port, and to claim the right of seizing it 
wherever it may be found, on the high seas." 
Dip. Corresp. 1864, pt 2, p. 100, The note 
refeirred to, is one in which Mr. Adams had 
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cited from Mr. Phillimore's 3 then recent 
work on International Law, the statement 
that the purchase by neutrals of enemies' 
ships of war was held by British courts to 
be invalid. Dip. Corresp. 1863, pt 1, p. 152, 
In accordance with this notice, given sis 
days before the claimant's title was complet- 
ed, Mr. Adams sent word to the commander 
of the Niagara to seize the Georgia, if he 
could find her on the high seas. This, too, 
was well known before the ship sailed, as 
appears by the letters and telegrams in this 
record. She was seized and sent in accord- 
ingly. 

I ought at the outset to say that I am en- 
tirely satisfied tliat the sale was genuine and 
for value, and that any suspicions which 
were raised by the apparent connection of 
certain persons with the Georgia, as well 
after as before the sale, are fully explained; 
so that the only question of any importance 
in the case is whether the point of law was 
well taken by Mr. Adams. Only one ease 
earlier tlian our war has been found; and 
the text writers have contented themselves 
with citing it; The Minei-va, 6 G. Rob. Adm. 
39G, is agreed by them all to have settled 
the law for Great Britain, that such a sale 
is invalid. 3 Phillim. Int Law, 607; 2 
Wildm. Int Law, 90; Twiss, Law of Na- 
tions (in time of war), 465. In France the 
law is said to be that not even merchant 
ships can be lawfully sold by a belligerent 
to a. neutral after the war has begun: 2 De 
Pistoye & Duverdy, p. 1, tit. 6, c. 2; Lawr. 
Wheat 581, note 182; HefEter (French Ed.) 
§ 16G. This stringent docti'ine is defended 
by some writers and attacked hy others on 
grounds of justice and policy, but all agree 
that it i^ the law now administered in 
France, ilr. Lawrence, in the note above 
cited, says the law of Russia is like that of 
France. In England merchant ships are put 
on the same footing as other merchandise, 
but the sale must be above suspicion. 
Phillim. ubi supra. 

Ml*. Phillimore in this part of his treatise 
adopts the Essay of Judge Story, printed as 
an appendix to the second volume of Wheat- 
on's Reports, so that we have the authority 
of both these learned jur-ists for the doeti-ine 
that a sale of a ship of war is illegal. When 
we find that the law of several continental 
nations prohibits the sale of all ships, and 
the law of England, approved by Mr. Justice 
Story, and by the English and American 
writers who mention the subject at all, ex- 
cepts only merchant ships, we may well con- 
clude that this sale was illegal. 

But we need not rest here. In August, 
18(M, Lord Russell notified Mr. Adams that 
the government had given directions that in 
future no ship of war, of either belligerent 
should be allowed to be brought into any 
■of her majesty's ports for the purpose of be- 
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3 Now Sir R. Phillimore, judge of the high 
court of admiralty. 



ing dismantled and sold. Dip. Corresp. pt 
2, p. 278. This order is carefully worded, as 
if it were a mere regulation of the right to 
enter the port for a particular pm-pose; but 
it in fact assumes the right to prevent a sale 
of war-ships when in port; a power which 
the government would never have usurped 
if the sale were considered lawful. It is an 
admission of its illegality. In October, 1861, 
The Etta, which had been a Confederate 
cruiser, and had been sold to British mer- 
chants in Nassau, and afterwards captured, 
was condemned by Judge Field, who deliv- 
ered an able and leai-ned judgment, founded 
on the case of The Minerva and the other 
opinions which I have cited. U. S. v. The 
Etta [Case No. 15,060]. In the argument of 
the case before me, it was said that the Brit- 
ish government had not only acquiesced in 
this judgment but had affirmed its justice 
and propriety in a dispatch from Lord Rus- 
sell to Lord Lyons or one of her majesty's 
representatives here. I have not been able 
to verify the accuracy of this statement but 
it was admitted by counsel to be true, and 
is highly probable, as the doctrine had al- 
ready been conceded by the dispatch of Au- 
gust 1864. Considering the part which ne- 
gotiation necessarily plays in international 
law, and the great experience and well- 
known character of the statesman who ex- 
pressed this opinion, we cannot but attribute 
to it at least the weight that the civil law 
gives to the responsa prudentum. 

Such being the uniform voice of all the 
authorities, without a single dissent, it is 
hardly necessary to examine the reasons on 
which the docti-ine rests. The duty of a 
neutral is to give no aid to eitlier belligerent 
This duty is evaded if ships of war in great 
danger of capture, as was notoriously the 
case here, can be turned into money in the 
neutral port in which they have taken ref- 
uge. The standing order which the British 
government had adopted, limiting the time 
that such vessels should stay in the ports of 
the empire, was in fact evaded by the sale 
of the Georgia, against the protest of our 
representative, and the very dangers which 
Lord Stowell apprehended are illustrated by 
this case. 

While, therefore, I cannot but regret that 
an innocent purchaser should suffer, I must 
hold the claimant's title to be bad. If Mr. 
Bates had taken the advice of a lawyer, or 
of the foreign office, instead of relying on 
the opinion of the collector of customs of 
Liverpool, whose communications with the 
foreign office appear to have been liable to 
some interruptions during the wai% he would 
have learned that the law of nations, as ac- 
cepted both in England and the United 
States, was against the validity of such a 
transaction, and that the government of his 
countiy had been twice distinctly notified of 
our opinion in the matter. The claimant ap- 
pears to have relied on some warranty from 
his own government which the issuing of 
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British papers migM imply. If so I have 
no reason to suppose that his reliance is vain. 
If au official person has made a mistalce, no 
doubt the sufferer will be indemnified by 
any right-minded government; and that of 
Great Britain has not been backward in 
meeting such obligations- 
Decree of condemnation. 

[NOTE. The decree of condemnation in this 
case was affirmed by tibie supreme court, Mr. 
Justice Nelson delivering the opinion- The rule 
that the purchase of a ship of war from an 
enemy, while lying in a neutral port -to which 
it had fled, is invalid, was applied, and the 
learned justice referred to the proofs as estab- 
lishing the fact that the claimant had purchas- 
ed the Georgia without any purpose of permit- 
ting her to be again armed and equipped for the 
Confederate service, and for the purpose, as 
avowed at the time, of converting her into a 
merchant vessel. He had, however, full knowl- 
edge of her antecedent character, of her arma- 
ment and equipment as a vessel of war of the 
Confederate navy, and of her depredations on 
the commerce of the United States. The ves- 
sel had been dismantled, and repairs to fit her 
for the merchant service made at the cost of 
some £3,000. It was held that the purchase 
of such a vessel could not be allowed, since it 
would enable the enemy to secure himself from 
the disadvantage into which he has fallen, so 
far, at least, as to have the value of the vessel 
restored to him by the neutral purchaser. 7 
"Wall. (74 U. S.) 32.] 
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GEORGIA V. ATKINS. 

[1 Abb. TJ. S. 22; i 35 Ga. 315; 8 Int. Kev. 
Rec. 113; 1 Am- Law T. Rep. U. 
S. Gts. 105.] 

Circuit Court, N. D. Georgia. 1866. 

JUBISniCTIOS OV ClRCDlT COURTS— TAXATION OP 
COUPOKATIONS. 

1. The circuit courts are competent to take 
cognizance of an action prosecuted by a state. 

2. The circuit courts have power, in a proper 
case, to grant an injunction against threatened 
proceedings of a collector of internal revenue, 
to collect a tax which is not authorized by 
act of congress. 

3. The word "corporation," as used in a 
revenue law declaring that every person or 
corporation owning a railroad, &c., shall be 
subject to a tax in respect thereof (Act June 
30, 18G4, § 103; 13 Stat. 275), as amended 
by Act March 3, 1865 (14 Stat. 135), does not 
include a state. A railroad wholly owned by a 
state, managed by state agents, and the prof- 
its of which form a part of the revenue of the 
state, is not liable to taxation under such a 
law. 

[Cited in TJ. S. v. Baltimore & O'. R. Co., 
17 Wall. (84 U. S.) 328.] 

Demurrer to a bUl in equity. 

SIi*. Fitch, U. S. Dist. Atty., in support of 
demurrer. ' 

Law and Jackson, for complainants. 

BRSKINE, District Judge. This is a bill 
in equity filed in this court by the state of 
Georgia against James Atkins, the defend- 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission,] 
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aut, collector of the Fourth collection dis- 
trict of this state, under the internal revenue 
law of the United States? praying that a writ 
of injunction may be granted to restrain the 
defendant from further proceeding in the col- 
lection of the sum of six thousand and four 
dollars and fifty-sis cents, claimed to be due 
to the United States, under section 103 of 
that law, from the "Western & Atlantic Rail- 
road. 

The bill alleges that this railroad is the 
property of the state of Georgia exclusively; 
that the entire net Income of this railroad 
forms a part of the revenue of the state, and 
is applied to the support of its government; 
and that the superintendent is the mere 
agent of the state, and has no authority over 
the road or its income which is not specific- 
ally given to him by the act of the state. 
The following portion of the bill, showing its 
general scope and object, may be cited at 
length: "And your orator further complains, 
and says, heretofore, on the tenth day of 
May, eighteen hundred and sixty-six, the 
said James Atkins, collector of the internal 
revenue of the United States, as aforesaid, 
gave notice to Campbell Wallace, the super- 
intendent of said railroad, that he, the said 
superintendent, should pay to him, the said 
collector, the sum of sis thousand and four 
dollars and fifty-six cents ($6,004.56), the 
said sum being demanded as revenue fax of 
the United States on sis hundred and forty 
thousand one hundred and eighty-two dollars 
and forty-nine cents, gross earnings of said 
road for five months and two days, to the 
twenty-eighth day of February, eighteen hun^ 
dred and sixty-six; and that should he, the 
said superintendent, fail to make said pay. 
ment by the twentieth day of May follow- 
ing, that he, the said collector, would issue 
and have levied upon said railroad and its 
property a distress warrant for said amount, 
with ten per cen^. added thereto." 

The defendant has demurred to the whole 
bill. This admits all the facts in the bill 
that are well pleaded. 

From the view which I take of this suit,' 
it will not be necessaiy to pass upon more 
than two of the questions discussed. 

The first matter for inquiry is that of jurls^ 
diction. The district court of the United 
States for the Northern district of Geox'gia 
has, by the act of congress approved August 
11, 1848 (9 Stat 280), annexed to it the pow-> 
ers of a circuit court. The circuit courts, of 
the United States are courts of special and 
limited'jurisdiction, deriving all their powers 
from the constitution and the acts of con- 
gress. 

I will briefly endeavor to ascertain whether 
this court has jurisdiction of the parties. 

In the case of Pennsylvania v. Wheeling 
& B. Bridge Co., 13 How. [54 U. S.] 516, it . 
was asserted In explicit language by Mr. Jus- 
tice JIcLean, who delivered the opinion, and" 
also by Mr. Chief Justice Taney, in his dis*- 
senting opinion, that the suit might have.- 
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been instituted in the circuit for the YN'estern 
district of Pennsylvania, instead of original- 
ly presenting it to the supreme court. 

And as to the controversy: the fii'st part 
of section 2 of the act of March 2, 1883 [4 
Stat. 632], provides, "that the jurisdiction of 
the circuit courts of the United States shall 
extend to all cases in law and equity, arising 
under the revenue laws of the United States, 
for which other provisions are not already 
made by law." It will be observed that the 
jurisdiction here conferred by congress does 
not depend npon the amount in dispute, nor 
the citizenship of the parties. 

The case of Cutting v. Gilbert [Case No, 
3,519], assessor, and Shook, collector of the 
Thirty-Second collection district of the city of 
New York, was a suit in equity, instituted by 
the complainants in the cii-cuit court of the 
United States for the Southern district of New 
York, for themselves, as well as all others in 
interest who might come in, &e., against the 
defendants, to enjoin the assessment and col- 
lection of a tax claimed by those officers to 
be due to the United States under section 99 
of the national intei-nal revenue law, for 
bonds, stocks, &c., bought and sold by claim- 
ants, as licensed brokers and bankers. Be- 
■cause, among other things, of the joinder of 
improper parties, the injunction was denied 
by the court, and the parties left to their reme- 
■dy at law. But Mr. Justice Nelson, in deliver- 
ing the opinion, said: "The second section of 
the act of congress of March 2, 1833, known 
as the 'Force Act,' confers jm'isdiction in ex- 
press terms, and which has been applied to 
this act by its fiftieth section. And jm'isdic- 
tion had previously, and has since, been up- 
lield and exercised upon general principles of 
equity jm-isprudence." [Osborn v. Bank of 
U. S.] 9 Wheat. [22 U. S.] 739, 903; [State 
Bank v. Knopp] 16 How. [57 U. S.] 369; 
[Dodge V. Woolsey] 18 How. [59 U. S.] 331; 
[Jefferson Branch Bank v. Skelly] 1 Black [66 
U. S.] 436; pamphlet, containing argument of 
Mr. Courtney, United States district attorney, 
in behalf of the defendants, and the decision 
of Judge Nelson, New York, 1865, p. 27. 

The preceding extract is a direct authority 
on the question under immediate considei'a- 
tion; and, for myself, I entertain no doubt 
whatever of the jm'isdiction or power of this 
com-t, if the tax sought to be collected is ille- 
gal, unwarranted by the act of congress, to 
interpose by writ of injunction, and arrest the 
threatened invasion of the property of the 
complainant. 

One other question only need be the subject 
of examination, and that is whether, under 
the internal revenue laws, it was .the inten- 
tion of congress that a duty or tax should be 
collected out of the property owned, conti-oU- 
ed, and managed solely by a state; for it is 
. admitted in the pleadings that the Western 
and. Atlantic Railroad is the property of the 
state of Georgia, exclusively, and that the net 
income arising from the road is revenue ap- 
plied to the support of the government of the 



state. Section 103 of the act of congress of 
June 30, 1864 (13 Stat. 275), as amended by 
that of March 3, 1865 (14 Stat. 135), declares 
"that every person, firm, company, or corpora- 
tion, owning or possessing or having the care 
and management of any railroad, canal, 
steamboat, ship," &c., "engaged or employed 
in the business of transporting passengers or 
property for hire, or in transporting the mails 
of the United States, .... shall be 
subject to and pay a duty of two and one'- 
half per centum upon the gi'oss receipts of 
such railroad, canal, steamboat, ship," &c. 
The question, narrowed to a point, is this: 
Does the word or term "corporation," for the 
purposes of this act, and as herein used, in- 
clude the term ' 'state ?" The United States is 
formed of a number of states or common- 
wealths united together, and these constitute 
one general government. The state of Geor-r 
gia is an integral and indissoluble part of 
the United States; but it is, nevertheless, in 
the meaning of the public law, a state. When 
the term "corporation" is applied to a nation 
or a state, it is employed in its most extensive 
signification; and thus used, the United 
States or commonwealths composing the Un- 
ion may be termed "corporations." But when 
the term "corporation" is directed or refers 
to those artificial persons, bodies corporate or 
politic, instituted for the promotion or ad- 
vancement of religion, learning, or commerce, 
and for various other objects, public or pri- 
vate, where charity, industry, skill, and specu- 
lation can be freely and advantageously em- 
ployed, and which owe their existence, name, 
powers, and duration to a government, it is 
used in its ordinary, and, to the common un- 
derstanding, explicit sense. Is the former or 
the latter application of the term the fair and 
legitimate one intended by the act? 

Now in order to arrive at the intention of 
the lawgiver the whole and every part of the 
statute should be considered in determining 
the meaning of any of its parts; taking the 
words to be imderstood in that sense in which 
they are generally used by those for whom the 
law was intended, and discarding all subtle 
and sti-ained construction for the purpose of 
limiting or extending their operation or im- 
port. In the case of Martin v. Hunter, 1 
Wheat. [14 U. S.] 326, Mr. Justice Story, in 
delivering the opinion of the court, said that 
"words are to be taken in the natural and ob- 
vious sense, and not in a sense unreasonably 
resti'icted or enlarged." And in Dunn v. 
Reid, 10 Pet [35 U. S.] 524, it was remarked 
by Mr. Justice McLean, in pronouncing the de- 
cision of the com't, that "cases may be found 
where courts have construed a statute most 
liberally to effectuate the remedy; but where 
the language of the act is explicit, there is 
great danger in departing from the words 
used, to give an effect to the law which may be 
supposed to have been designed by the legis- 
lature." I am of the opinion that congress 
intended the term "corporation," as used in 
this act, to be understood in its general, ob- 
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vious, and natural meaning; and, therefore, 
it does not include the term "state." And so 
far as my limited researches go, I am unable 
to discover a single case in the supreme eom-t, 
or in any of the circuit or district courts of the 
United States, wherein it has been dpclded 
that the term "corporation"— body corporate 
or politic— when used in a statute, includes 
.a "state," or where the one term is used as a 
synonym for the other. 

It is therefore ordered that the demurrer 
be overruled; and that the writ of injunction 
Issue in accordance with the prayer of the 
complainant, upon giving bond in the sum of 
thirty thousand dollars. 

Order accordingly. 



Case "N.o. 5,351. 

GEORGIA V. ATLANTIC & G. B. 00. 
[3 Woods, 434] 1 

Circuit Court, S. D. Georgia. April Term, 

1879. 

Taxation — ^Liex — Execdtio:st — Affidavit or Jir- 

LEGALiTT TO Stay — Juhisdiction — Equrrr — 

Keceivehs— Title to Pkopeutt. 

1. The lien of the .state for taxes upon the 
^property of a railroad company, rightfully in 

the custody of the law, is prior to all other 
liens whatsoever, except the lien of judicial 
costs. 

2. Section 3CG9 of the Code of Georgia pro- 
vides that when an execution has been levied 
on property, and an affidavit of illegality filed 
to stay proceedings thereon, the property so 
levied on shall be subject to levy and sale un- 
der other executions. Meld, that under this 
section, such property was subject to execu- 
tion from the federal as well as the state 
-courts. 

3. The courts of the United States, within a 
■state, have equal and concurrent power with 

the courts of the state, to render judgments 
and carry them into execution. 

4. The equity of section 3669, Code Ga., ap- 
plies to the taking into possession of property 

'by a receiver, under the order of the court, as 
'Well as to a levy under execution. 

5. The receiver holds the property as a sheriff 
would, subject to the prior lien which is being 

-contested. 

6. Where a levy on railroad property is sus- 
pended by an affidavit of illegality and bond, 
under the Code of Georgia, the federal court 
does not exceed its jurisdiction in taking pos- 
session of the same property by its receiver. 

[Cited in Ex parte Chamberlain, 55 Fed. 
707; B^ parte Tyler, 149 U. S. 164, 13 
-Sup. Ct. 792.] 

7. In Georgia a writ of fieri facias for taxes 
is subject to the same rules as to its mode of 
execution as writs issued on judgments in fa- 
vor of private parties. 

8. A railroad cannot be cut up into parcels 
.and sold piecemeal on execution. 

This was an application made by counsel 
-on behalf of the state of Georgia for leave 
to sell the depots, freight-houses, passenger- 
houses and offices of the railroad company, 
by virtue of a writ of fieri facias, which had 

1 [Reported by Hon. William B. Woods, Cir- 
>cuit Judge, and here reprinted by permission.] 



been levied on said property to enforce the 
collection of taxes due the state. The levy 
had been suspended by an affidavit of illegal- 
ity filed by the raikoad company. 

R. N. Ely, Atty. Gen. of Georgia, and 
Robert Toombs, for the State, cited Hagan 
V- Lucas, 10 Pet [35 U. S.] 400; Wiswell v. 
Sampson, 14 How. [55 U. S.] 52; Hall v. 
Boyd, 52 Ga. 456; City of Atlanta v. Grant, 
57 Ga. 340. 

W. S. Chisholm and Robert Falligant, 
contra, who contended that: (1) As soon as 
an affidavit of illegality was filed to the tax 
execution, the property on which those exe- 
cutions had been levied, immediately became 
subject as the property of the defendant, 
under section 3669 of the Code of Georgia, 
to the process of other comrts. (2) The exe- 
cution was levied on a small part of the de- 
fendaut company's property, to wit, its de- 
pots, grounds, etc. No sale could be made 
under such a levy. Equity would enjoin 
such a sale, and as this court is now doing, 
take jurisdiction of the matter, and direct a 
sale of the entire property of the defendant 
company for the benefit of all concerned. 
Macon & W. R. Co. v. Parker, 9 Ga. 377; 
City of Atlanta v. Grant, 57 Ga. 340, 

BRADLEY, GU'cuit Justice. In relation to 
the application made on behalf of the state 
for the collection of its taxes against the rail- 
road company, we may remark, in limine, 
that the lien of the state for its taxes is un- 
doubtedly prior to all other liens whatso- 
ever, except judicial costs, which are first to 
be paid where the property is rightfully in 
the custody of the law. 

We are of opinion, however, that the sus- 
pension of the tax executions by the con- 
testation thereof, under an affidavit of ille- 
gality, left the property levied on open to 
be proceeded against by subsequent execu- 
tions or other judicial process. This, we 
think, follows from a fair construction of 
section 3669 of the Code. This section de- 
clares as follows: "When an execution has 
been levied on property, and an affidavit of 
illegality filed to stay proceedings thereon, 
the property so levied on shall be subject to 
levy and sale imder other execution,, and 
the officer making the first levy shall claim, 
receive, hold and retain such amount of the 
proceeds of the sale as the court shall deem 
sufficient to pay the execution first levied, 
including interest up to the term of the court 
at which said illegality shall be determined; 
and any bond given by the defendant, on 
filing such affidavit, shall be released and 
discharged, so far as relates to the property 
sold." 

We haye no doubt that this release of the 
property in favor of a subsequent execution 
inures to the benefit of executions issued by 
the circuit court of the United States, sitting 
in Georgia, as well as to those issued by a 
state court The cu-cuit com-t is not a for- 
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eign court, though established by another 
jurisdiction. It is one of the coin"ts which, 
under our complex form of government, is 
rightfully established for the. administration 
of justice in the state of Georgia. The peo- 
ple of Georgia, and litigants therein, have 
state corn'ts to resort to, and, in special cases, 
United States courts as -well. They are their 
own courts in both cases— in the one case 
their own as citizens of the state; in the 
other case their own as citizens of the United 
States. The peculiar circumstances which 
give jurisdiction to the latter com'ts do not 
affect their entire equality and concmTence 
of power to render judgments or to carry 
them into execution. In this regard they 
have the same power and rights which the 
state courts have. The forms and modes of 
procedure used in the United States courts 
are precisely the same, in all cases at law, 
as those used in the state courts, and the 
proceedings in equity ai*e not substantially 
different, though different in form. 

We think, also, that the equity of the stat- 
ute applies to a taking possession by a re- 
ceiver under an order of court, as well as a 
levy under execution. The appointment of a 
receiver, in such a case as the present, is 
for the purpose of preserving the property, 
preparatory to a sale of it. The receiver 
holds it, as a sheriff would, subject to the 
prior lien of the execution which is being 
contested. That lien is not disturbed. The 
court will take care not only that it shall 
be respected, but will see that no injustice 
shall be done to the execution creditor by 
any unreasonable delay in satisfying his 
claim, either by a sale of the property, or 
in some other mode. Perhaps, if the prop- 
erty levied on could possibly be sold sep- 
arately, so as not to injm-e other pai*ties in- 
terested therein, it would order that the ex- 
ecution might be carried into effect by a sale 
of the property under the same; but If that 
would be destructive of the whole property 
as an entirety, it would require the same 
to be sold in a manner more conducive to the 
rights of all concerned, but still, according 
to the execution creditor, the effect- of his 
prior lien. In our judgment, therefore, this 
court did not exceed its jurisdiction in tak- 
ing possession of the property through its 
receiver at a time when the levy under the 
execution was suspended. 

But there is a difficulty in this case attend- 
ing the tax levy made by the sheriff, which, 
if not obviated by some decision or course 
of decisions, of the supreme court of Georgia, 
seems to us to render that levy ineffectual 
and void. [See 98 U. S. 359.] A fi. fa. for 
taxes is subject to the same rules as to the 
mode of its execution as other writs of fi. fa. 
are, which are issued on judgments in favor 
of private parties, and it seems to us that a 
portion of a railroad cannot be levied on and 
sold by virtue thereof. 

A railroad is a public highway, and a high- 
way of a most peculiar kind. It is not land, 



nor like land, in the ordinary sense. For, 
though in form, the railroad company may 
own the fee, or some other legal estate in the 
strip of land on which the road is construct- 
ed, yet the company owns it and holds it un- 
der a franchise for a particular purpose, 
namely, that of a roadway for the operation 
of a raih'oad under and by virtue of the fran- 
chises which have been conferred upon it, 
and for the pm-poses of travel and trans- 
portation thereon by the public. It is an 
artery of commerce; it is the means of com- 
munication between one part of the coiinti*y 
and another. The interest which the public 
has in it is greater and more important than 
the interest which the company has in it It 
cannot be supposed that the legislature, in 
authorizing its construction, and granting pe- 
culiar franchises for its opei*ation and use, 
ever intended that execution creditors might 
levy upon parcels of it, and cut it up into 
sections, and desti'oy it as a gi-eat pulilic 
thoroughfare. Such a supposition seems to 
us preposterous. Suppose a mile of the road 
should be levied on and sold, would the pur- 
chaser have a right to fence it in and take 
up the rails and cross-ties, and plant it, and 
thereby destroy the raih-oad? Could this be 
done without contemning the power of the 
state by which it was created and made a 
public highway? 

We think not. There are other ways and 
means known to the law, or, at least, to equi- 
ty, if not to the common law, by which ered- 
itors may compel the payment of their debts 
out of the property of the company— seizure 
of disconnected property belonging to the 
company, sequestration of earnings, or, if 
necessai-y, the sale of the entire road and its 
franchises. In one of these ways the rights 
of creditors can be protected, and the public 
would not be deprived of the means of com- 
munication which the erection and establish- 
ment of the line has created between differ- 
ent portions of the state, and between this 
state and other states of the Union. To sell 
it in parcels would be to sever an artery of 
commerce. It would affect the whole state 
in a vital part Its public means of inter- 
communication are essential to the prosperity 
of the people. They are the most efficient 
appliances of modern civilization. 

We cannot believe that the supreme court 
of Georgia, when the question is fairly pre- 
sented to it, will ever sanction such a pro- 
ceedmg. That court, in the ease of Macon 
& W- R. Co. V. Parker, 9 Ga. 377, straek the 
keynote of the matter when it declared as 
follows, through Judge Lumpkin: "The facts 
of the case imder consideration were novel 
and peculiar. Here was a road extending 
through six coimtiee, and one hundred miles 
in length. What disastrous consequences 
would have resulted, if each judgment cred- 
itor had been allowed to seize and sell sepa- 
rate portions of the road, at different sales, 
in six different counties through which it 
passed, and to different purchasers. Would 
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not this valuable property have been ntterly 
sacrificed; the rights and interests of cred- 
itors, as well as the objects and intention of 
the legislature in granting this charter, en- 
tii'ely defeated? I feel warranted in saying 
that the whole history of equity jurispru- 
dence does not present a case which made the 
interference of its powers not only highly 
expedient, but so indispensably necessary in 
adjusting the rights of creditors to an in- 
solvent's estate, as this did." The chancellor, 
then, in taking this matter in hand and di- 
recting a sale of the entire interest for the 
benefit' of all concerned, was but invoking 
the powers of equity to aid the defects of the 
law; and so far from transcending his au- 
thority, he is entitled to the thanks of the 
parties and the country, for the correct and 
enlightened policy .which he adopted. 

The courts of law have now become so con- 
stituted, that every court may exei'cise equi- 
ty powers, and no resort need be had to a 
separate court of eqtuty to mould and frame 
the process and proceedings in such manner 
as to prevent injustice and wrong. The Code 
has authorized the superior courts to frame 
their judgments and executions in accordance 
with equity, and in the recent case of At- 
lanta V. Grant, 57 Ga. 340, the following de- 
cision has been made: 

1. "A chartered railroad, with all rights 
and privileges that properly appertain to it 
as an instrument of transportation (exclud- 
ing, of course, the franchise of the corpora- 
tion to be a body politic), is property, subject 
to be applied to the payment of its just debts, 
and the whole may be sold for that purpose, 
in this state, under a judgment at. law. 

2. "But the judgment, and the execution 
founded thereon, must be specially moidded 
in substantial compliance with sections 3082, 
3362, 3639 of the Code; if not in all cases, 
certainly in a case where the railroad, in 
pursuance of the charter, has been located 
and partially constructed in three counties. 

3. "A sale under an execution not thus 
moulded, about to be made by the sheriflC, 
may be arrested by ah affidavit of illegality 
interposed by the corporation through its 
proper officers. 

4. "Such a sale, though consummated with- 
out legal resistance, would be void, and con- 
sequently the rights of other creditors, or of 
the stockholders, would not be lost" 

Whether the executions in the present ease 
have been moulded in such form as law and 
equity require, it is not proper for us to say. 
They command tlie sheriff generally, that of 
the goods and chattels, lands, tenements and 
franchises of the Atlantic & Gulf Bailroad 
Company, they cause to be levied the amount 
of the taxes in question. This form may be 
sufficient to enable the sheriff- to proceed ac- 
cording to law, but not contrary to law. 
Various goods, chattels and lands of the com- 
pany might, perhaps, have been found on 
which a lawful levy might have been made. 
Perhaps the terras of the execution would 



have authorized the sheriff to levy on the 
road and franchises of the company as an en- 
tirety. But he has done none of these things. 
He has levied on a part, and a vital part of 
the road, without which its business cannot 
be carried on; namely, the depots and the 
freight-houses, and passenger houses and 
office. He has levied on the head, without 
which the railroad must become a lifeless 
trunk. We are clearly of opinion that this 
levy was void. Whether the railroad com- 
pany has acquiesced, or has but faintly op- 
posed this imlawful proceeding, we do not 
know. The bondholders and creditors who 
are represented in this cause, were not parties 
to the proceedings had in the supreme comt, 
and are not bound thereby. 

Under these circumstances, we have no 
hesitation in saying that this court had pow- 
er, at least during the suspension of the ille- 
gal levy, to take' possession of the property 
by means of its receiver. But the lien of 
the state for taxes does not depend on any 
execution or levy. It is declared by the Code, 
and is an independent lien, and this com-t 
will take care that the full right of the state 
shall be preserved so far as it shall be judi- 
cially brought to our notice. The application 
for leave to proceed with the execution is de- 
nied. 



Case No. 6,35S. 

GEORGIA V. O'GRADT. 

[3 Woods, 496; 1 5 Cent. Law J. 465; 24 Int. 
Kev. Ree. 5.] 

Circuit Court, N. D. Georgia. Sept Term, 
1876. 

Removal of Causes — CRiMixAii Cases — Com- 

MENCEMEXT OF PnOSECOTlOS — RlGUT TO CHAL- 
LENGE JuRoiis — ^Tjiial of Indictmest for Mur- 
der — Soldier Acting as Part op Marshal's 
Posse. 

1. Under section 643 of the Revised Stat- 
utes, providing for the removal of criminal 
cases from a state to a federal court, the prose- 
cution is not commenced until the finding of an 
indictment 

[Cited in State v. Port 3 Fed. 117; Slate v. 
Bolton, 11 Fed. 218.] 

2. Upon the trial of a case, removed under 
said section, the right of the parties to chal- 
lenge jurors is regulated by the law of the 
United States, 

3. Upon the trial of an indictment for mur- 
der, removed to the federal court, under said 
section, the accused is called to answer to the 
offense as defined by the laws of the state. 

4. A United States soldier, when acting as 
a part of the posse of a United States mar- 
shal or revenue oificer, is as much bound to 
obey the laws of the United States as any oth- 
er citizen, and he has the same rights of self- 
defense, and no other. 

Trial of an indictment for murder. 

In January, 1876, three United States sol- 
diers, belonging to the garrison in Atlanta, 
Ga., were arrested in Gilmer county, Ga., 
under state process, for the alleged murder 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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of one John Emory, a citizen of that county. 
After examination by the magistrates, they 
were committed to prison to await trial. 
Tliey then petitioned the circuit court of the 
United States, for the Northern district of 
Georgia, the district which includes Gilmer 
county, for the removal of the cause into 
that court by the writ of habeas corpus cum 
causa, under the provisions of section 643 
of the Revised Statutes of the United States, 
alleging that the prosecution was for acts 
done by them while acting imder a revenue 
officer of the United States, and on acQount 
of a right claimed by them under the rev- 
enue laws. The court not being in session, 
the petition was presented to the clerk, who 
issued the writ. This was served, and the 
marshal took the prisoners into custody and 
took them before the United States district 
judge. On motion of the attorney general 
of Georgia, Judge ERSKINE, after argu- 
ment, directed the marshal to return the 
prisoners to the state officers, holding that 
the prosecution was not commenced, in the 
meaning of that section of the Revised Stat- 
utes, until the finding of an indictment At 
the next term of the superior court of Gil- 
mer county, in May, 1876, an indictment was 
found against the three prisoners for the 
crime of murder, charging one of them, 
O'Grady, as principal in the first degree, 
and the two others, Wells and Newman, as 
principals in the second degree, as acces- 
sories before the fact and as accessories after 
the fact The prisoners then petitioned 
anew for the removal of the cause into the 
United States circuit court, and for the writ 
of habeas corpus cum causa. The circuit 
court was not in session, and therefore the 
petition was presented to its clerk and filed 
in his office. He issued the writ, and it was 
promptly served on the clerk of Gilmer supe- 
rior court by the marshal. The prisoners then 
moved that court for two orders — one direct- 
ing the clerk to certify and send the record to 
the circuit court; the other, that the sheriff 
should deliver the prisoners to the United 
States marshal. The court, after careful 
examination of the writ, became satisfied 
that it conformed to the act of congress, and 
granted the orders. The marshal took the 
prisoners to Atlanta, and applied for the 
direction of Judge ERSKINE, who ordered 
that they should be held in prison, by the 
marshal, for trial at the next term of the 
circuit court but permitted Wells and New- 
man to be released, if they should tender 
sufficient bail, in an amount fixed by him, a 
state judge having previously pronounced 
their offense to be bailable. 

At the next term of the circuit court 
WOODS, Circuit Judge, and ERSKINE, Dis- 
trict Judge, sitting, the prisoners were ar- 
raigned and pleaded not guilty, and claiming 
the right to be tried separately, O'Grady 
was put on trial. The question arose, wheth- 
er the parties should respectively have the 
number of challenges of jurors aUowed by 



the law of Georgia, or the number allowed 
in cases of the same class by the law of the 
United States. The court decided that in 
this matter the law of the United States was 
applicable, and, accordingly, allowed the 
prosecution five peremptory challenges, and 
to the defense twenly, as provided in sec- 
tion 819 of the Revised Statutes, 

The evidence showed that the three sol- 
diers belonged to a detachment that had 
been sent from the garrison in Atlanta, to 
aid the deputy collector of internal revenue, 
and the deputy marshal of the United.States, 
in executing the law in the mountain regions 
of Georgia. That country is distant from 
markets for its farm products, and there- 
fore presents temptations to the conversion 
of corn into so portable a form as whisky, 
and abounds in obscure recesses where small 
distilleries can be run without much dan- 
ger of general observation. The inhabitants 
have long been accustomed to make whisky 
without license or tax. The revenue law is 
odious to them, and' they have the reputation 
of being ready to do violence in resisting 
the enforcement of it The three soldiers 
were detailed from the camp by the lieuten- 
ant commanding, to go with the deputy col- 
lector and deputy marshal on a nocturnal ex- 
pedition to a neighborhood in which illicit 
distilleries were reported to be carried on. 
When they were leaving the camp their com- 
mander told them to beware of surprise. 
On the way they were informed by citizens 
that the neighborhood was dangerous, and 
that their party was too small. After mid- 
night they found an illicit distillery in op- 
eration on the premises of Emory, the de- 
ceased; took possession of it and arrested 
four persons whom they found inside. 
Wells, who was a sergeant went off in 
search of a wagon belonging to the party, 
leaving Newman and O'Grady to guard the 
prisoners and the distillery, having placed 
Newman inside, with the four prisoners, and 
O'Grady outside, as a sentinel, with a cau- 
tion to O'Grady to challenge all comers, and 
to be on the alert against surprises. Soon 
after he left, the prisoners made some move- 
ment which Newman took as hostile, and 
he threatened them in rather rough lan- 
guage, audible to O'Grady. Emory, the pro- 
prietor, knew nothing of all this, but was 
sleeping in his house a few rods distant 
when a friend came, waked him, and gave 
him information that the revenue officers 
were in the neighborhood. Not suspecting 
that they were so near, he ran from the 
house toward the distillery, shouting to liis 
friends there to escape. About the time that 
he would have reached the distillery, O'Gra- 
dy fired his musket and nothing more was 
seen of Emory that night by any witness. 
There was a conflict of testimony on the 
point whether O'Grady challenged before 
firing, Newman testifying that he heard the 
challenge, and the prisoners in the still-house 
testifying that they did not hear it Wells 
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and others of the revenue party' soon came 
with the wagon, and they all left the prem- 
ises, can-ying away the prisoners and the 
still. The next morning Emory was found 
dead in a small water-course near the dis- 
tillery, with a fatal bullet wound in his 
head, and blood was traced from a spot near 
the distillery to the brink of the stream. 

N. J. Hammond, Atty. Gen. of Georgia', 
for the prosecution. 

A. T. Ackerman, H. P. Farrow, U. S. Atty., 
and George S. Thomas, Asst. TJ. S.'Atty., 
for the defense. 

Before WOODS, Circuit Judge, and ER- 
SKINE, District Judge. 

WOODS, Circuit Judge (charging jury). 
Though this case is tried in a court of the 
United States, it is to be determined by the 
law of Georgia, and you are to decide whetiier, 
under the law, O'Grady is guilty or not of the 
crime of murder, with which the indictment 
charges him. Murder is defined by the Code 
of Georgia as "the unlawful kUling of a Hu- 
man being, in the peace of the state, by a per- 
son of sound memory and discretion, with 
malice aforethought, either express or im- 
plied." Attention has been called in the argu- 
ment of counsel to another species of homicide 
— manslaughter, which is defined in the same 
Code as "the unlawful killing of a human" 
creature, without malice, either express or im- 
plied, and without any mixture of delibera- 
tion whatever," etc. We are of the opinion 
that If the facts in proof in this case show any 
crime, it is murder, and not manslaughter, and 
therefore you may dismiss the question of. 
manslaughter from your consideration. 

The defendant com6s to this bar, like every 
other person charged with crime, presumed to 
be innocent until his guilt is proved, and the 
proof is insufficient for conviction unless it ex- 
cludes all reasonable doubt. It is .conceded 
that the deceased was killed by the prisoner. • 
This fact, without explanation, would make 
out a case oi murder, and if no explanation 
were offered, it would be your duty to return 
a verdict of guilty. But the fact of the homi- 
cide is open to explanation. The defense un- 
dertakes the explanation, and justifies the kill- 
ing on the ground of self-defense. It insists 
that O'Grady, situated as he was at the time, • 
had reasonable cause to believe, and did be- 
lieve, that deceased was approaching him with 
a hostile and felonious intent, and that, in con- 
sequence thereof, he stood in peril of his life, 
or of great bodily hai-m. If the evidence sat- 
isfies you that this view is correct, you should 
acquit the prisoner. To form a right judg- 
ment upon this defense, you should put your- 
selves in his place at the time, and look at the 
facts, not as they appear by the light of sub- 
sequent disclosures, but as they then appear* 
ed to him. ", 

JBCis counseLrelies oniacts which he insiste - 
are proved, that the neighborhood had a refu- 
tation for viQlence towards those in the reve^ 



nue service; that there was a supposed neces- 
sity of protecting and aiding them with niili- 
tai-y force; that it was night; that the pris- 
oner was unacquainted with the ground; that 
his officers had warned him to be watchful 
against surprise; that the sergeant had or- 
dered him to challenge eveiy one who might 
come near; that he and his comrade were 
: guarding four prisoners, .who, if reinforced, 
might easily overpower them, and who had 
manifested a hostile disposition; and that de- 
ceased came running and shouting in a man- 
ner that might well' be taken for a bold as- 
sault, and did not halt when challenged, and 
argues that there was enough to excite the 
fears of a reasonable man, and to justify him 
in repelling the apprehended violence with a 
shot. You will consider all these facts, so -fay 
as they have been proved, and allow them due 
weight in support of the defense. The Code 
of Georgia justifies a homicide committed in 
defense of one's person "against one who man- 
ifestly intends, -or endeavors, by. violence or 
surprise, 'to commit a felony on the pei-son"; 
but it also declares that a bare fear of such an 
offense shall not justify the killing. "It must 
appear that the circumstances were sufficient 
■ to excite the fears of a reasonable man, arid 
I that the party killing really acted under the 
; influence of those fears." 

The defendant derives no protection front 
the fact that he was a soldier. It was a time^ 
of peace, and a soldier was as much bound as. 
a citizen to' respect the laws of the state. Hfr 
was. there as a part of the posse of the revenue 
j officer and of the marshal, and had the same; 
and only the same; rights of self-defense that 
a citizen would have had under the same cir- 
' cumstances. Even if he had been ordered by 
his military commander to fire the fatal shot, 
that order, unless in itself lawful, would be 
no protection to him, for a soldier has no 
right to obey an unlawful order, 
- Kor can the accused derive any protection 
from the fact, if it be a faci; that the deceased 
was engaged in the habitual violation of the 
, revenue laws of the United States. By violat- 
ing the revenue laws the deceased did not for- 
feit his life- He was still under theiprotection ■ 
of the law. The killing of him unnecessarily, 
wantonly and willfully, by a revenue officer, 
or any of his posse, would be as clearly mur- 
der as the killing of the most law-abiding cit- 
izen of the land. 

It Is not denied that the accused was lawful- 
ly Qn the spot, or that it was his duty to pre- 
vent the rescue or escape of the prisoners, but 
if, under th6 pretense of performing that duty, 
he fired on the deceased unnecessarily, wan- 
tgnly and willfully, the law holds the act to be 
with malice; and if you find that such were 
the facts of this case, your verdict should be 
guilty. But if, on the other hand, the evi-' 
dence satisfies you tTiat the accused, had rea- > 
sonable cause to believe, and did believe at 
the time he fired the fatal shot, that in conse- 
quence of'the hostile approach.of the deceased 
he was placed in peril of life 6r limb, and -by" 
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reason of such supposed peril he fired upon 
the deceased, in that case it would he your du- 
ty to return a verdict of not guilty. 

Under this charge the jury retired, and soon 
brought in a verdict of not guilty. The coun- 
sel for the prosecution then entered a nolle 
prosequi as to the defendants Wells and New- 
man. 

NOTE ffrom original report in 5 Cent. Law 
J. 4G5]. No objection was made to the juris- 
diction of the United States court in this case. 
A few days before, a motion had been made 
to remand to the state court a case of misde- 
meanor that had been transferred under the 
same section of the Revised Statutes, which, 
after full consideration, the court denied; and, 
as the opinion of the court on the right to re- 
move eases of this kind was thus ascertained, 
it was probably deemed useless to make a sim- 
ilar motion in the present case. 



Case laro. 5,353. 

The GEORGIA D. LOUD. 

[8 Ben. 392.] i 

District Court. S. D. New Tork. Feb. 1876. 

Pilotage Through Heli, Gate— Tender of Serv- 
ices— Losg Island Sound — Constutjo- 
TiON OP State Statute. 

Where a Hell Gate pilot offered his services 
to a vessel bound through Hell Gate, at a 
point 17 miles east of Sand's Point, and was 
refused: Hdd, that, under the statute of the 
state of New York such tender of pilotage serv- 
ices at that place was effective, and the libel- 
lant might recover half pilotage upon such re- 
fusal. 

[Cited in The Glaramara, 10 Fed. 679.] 

In admiralty. 

Beebe, Wilcox & Hobbs, for libellant. 
W. W. Goodrich, for claimant 

BENEDICT, District Judge. This is an ac- 
tion by a Hell Gate pilot to recover half pilot- 
age, as provided in tiie laws of the state, by 
reason of a tender of services and a refusal 
thereof at a point ofe Norwalk Island, some 
17 miles eastward of Sand's Point, to a vessel 
then on a voyage through Hell Gate. 

The evidence shows a tender and a refusal, 
and the only question left for determination 
is the question referred to and left undecided 
in Horton v. Smith [Case No. 6,709], whether 
a tender, at a point as far distant as 17 
miles to eastward of Sand's Point, entitles 
the pilot to half pilotage, in ease of a re- 
fusal of his services then ma,de. I have ex* 
amined the statute of this state with care to 
see if any ground exists therein for the limi- 
tation which the claimants here contend for; 
and certainly without any desire to give to 
the statute any more extended operation than 
its language compels— for the necessity of 
compulsory pilotage for a thoroughfare like 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



Hell Gate in ttie present state of comnnerce 
in the port of New York may well be ques- 
tioned. But I fail to find any ground for 
saying that an effective tender of pilotage 
services may not be made at the point where 
the libellant made his tender. 

The provisions of the act clearly indicate 
an intention to afford an inducement to pilots 
to go further east than Sand's Point, and a 
tender off Norwalk Island is within the letter 
and the spirit of the statute. The libellant 
must accordingly have his decree. 



Case No. 5,854. 

GEORGIA INS. & TRUST CO. v. ELLI- 
COTT et al. 

[Taney, 130.] i 

Circuit Court, D. Maryland. Nov. Term, 
18^9. 

Limitations — Acknowledgment — Including 
Debt in List Filed by Insolvent. 

1. In order to remove the bar of the statute 
of limitations, it is necessary that there should 
either be an express promise to pay, or an ad- 
mission of the debt, in such terms as imply 
that the party is liable and willing to pay. 

[Cited in Kirk v. Williams, 24 Fed. 446.] 

2. Where a person applies for the benefit 
of the insolvent laws of Maryland, the list of 
debts due by him, require'd to be filed with his 
application, is not such admission of indebted- 
ness, as, upon any just construction, can be 
held to imply that he is willing or intends to 
pay such indebtedness to its full extent. 

3. On the contrary, the very object of the 
petition, and the list of debts or other papers 
accompanying it, is to be discharged from his 
debts without payment in fuU. 

Plaintiff's prayers: "1. The plaintiff prays 
the opinion of the court and their instruction 
to the jury, that the return of the debt sued 
on in this case, in the schedule of the de- 
fendants [Evan J. Bllicott, Andrew EUicott, 
and Blias EUicott], when they made their 
respective applications for the benefit of the 
insolvent laws of Maryland, is evidence to 
the Jury of an acknowledgment of the said 
debt by the defendants, sufficient to remove 
the bar of the statute of limitations, pleaded 
in this case, so far as to entitle the plaintiff 
to recover a judgment to affect the property 
of the defendants, which they may hereafter 
acquire by gift, descent or devise, or in their 
own right by due course of distribution. 2. 
The plaintiff prays the opinion of the court 
and their instruction to the jury, that the 
return of the debt sued on in this case, in 
the schedule of the defendants, when they 
made their respective applications for the 
benefit of the insolvent laws of Maryland, is 
evidence to the jury of an acknowledgment 
of the said debt by the defendants, sufficient 
to remove the bar of the statute of limita- 
tions, pleaded in this case." 



1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 
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D. Stewart, for plaintiff. 
' John Glenn, for defendants. 

TANEY, Circuit Justice. It appears from 
the evidence, that the daim of the plaijitifiE 
is barred by the act of limitations, unless the 
bar is removed by the subseqLuent admissions 
of the defendants. The admission relied on 
is contained in the papers filed by them upon 
their application to the commissioners for the 
benefit of the act passed by the general as- 
sembly of Maryland for the relief of in- 
solvent debtors. This law requires the ap- 
plicant to present with his petition a list of 
the debts then due by him. And in the list 
of debts due from them, presented by the 
defendants, the daim in question is stated to 
be one; and three years had not elapsed 
from the time the petition was presented be- 
fore this suit was brought In order to re- 
move the bar of the statute, it is necessary 
that there should either be an express prom- 
ise to pay, or an admission of the debt, made 
in such terms as would imply that the party 
was liable and willing to pay. This was the 
decision of the supreme court in the case of , 
Moore v. Bank of Columbia, 6 Pet [31 U. S.] 
86; and this dedsion is perhaps entitled to 
the more weight because it was made upon 
the construction of the statute of limitations 
of Maryland, which, by act of congress, was 
the law of that part of the district in which 
the suit had been brought 

There is no express promise in this case, 
nor can the admission, upon any just con- 
struction, be held to imply that the defend- 
ants are willing or intend to pay the debt to. 
its full extent; on the contrary, the very ob- 
ject of the petition, and the list of debts or 
other papers that accompany it, is to be dis- 
charged from this and other debts without 
paying the full amount; and if we were to 
construe this admission to imply a promise 
on their part to pay the whole claim, and 
sufiicient to authorize a verdict for the en- 
tire debt, we should expound it in direct con- 
tradiction to its obvious meaning. They 
make the admission in order to obtain a dis- 
-charge without full payment, and to be re- 
leased from so much of it as their property 
may be found insufficient to pay. The sec- 
ond instruction asked for cannot, therefore, 
be given. 

The first is equally objectionable. Un- 
doubtedly, any property which the defend- 
ants may have since acquired, or may here- 
after acquire, by descent devise or in the 
course of distribution, will be liable for this 
debt as wdl as the other debts mentioned 
in their schedules; but there is no evidence 
that the defendants have acquired property 
of any kind, by either -of these modes, since 
their petition; and consequently, there is no 
testimony in the case upon which this in- 
struction could be founded. 

The verdict of the jury must therefore, be 
for the defendants. Yerdict for defendants. 



Case Ho. 5,365. 

The GBORGIANA- 

' [1 Lowell, 91.] 1 

District Court D. Massachusetts. May, 1SG6. 

Salvage — Dbuelict — Degree of Peril — Cojipex- 
SATios — Distribution. 

1. The doctrine is now well established in 
courts of admiralty that the salvors of derelict 
property stand on the same footing as other 
salvors, although in estimating the peril from 
which they have rescued -the goods, the fact 
that they were derelict on the high seas is of 
great importance, because the chance of re- 
covery by the owner is very small. 

2. This peril depends more on the actual sit- 
uation of the saved property, than on the intent 
with which it was abandoned. 

3. Where a vessel of small value was found 
derelict on the high seas and towed into port 
by a vessel of much larger vahie with a valu- 
able cargo on board, without great personal 
risk or labor, two-fifths of the gross proceeds 
of sale were awarded as salvage, together with 
some necessary expenses and costs. 

ICited in The Anna, Case No. 398.] 

4. Distribution of this salvage between the 
owners and the men. 

In adrairalty. 

R. R. Bishop, for libellants. 
G. B. Betton, for claimants. 

LOWELL, District Judge. The brig Amer- 
ica of tons burden, and valued at abou^ 

twenty thousand dollars, with a cargo the 
cost of which is not given, and manned by 
ten persons induding officers, in the course, 
of her voyage from Halifax to Boston, on the 
twenty-ninth day of March, 1866, at about 
seventy miles from Gape Ann, namdy, in 
latitude 42° 37', and longitude 68° 58', saw 
the schooner Georgiana drifting with her 
sails loose and dragging overboard, and her 
main-boom swinging. The appearance of the 
schooner was such as to attract attention, 
and the master of the brig went some two 
miles out of his direct course to speak her, 
and found, as he expected, that there was no 
person on board. He lay to in a convenient 
position and sent his mate with five men to 
board the schooner. The roughness of the 
sea made it impossible to approach her with 
safety on the weather side, and this with the 
danger from the sails and other hamper 
which were dragging on the lee side, ren- 
dered the attempt to board her at all one of 
considerable difficulty and some danger, and 
one which succeeded only after persevering 
efforts, continued for about an hom: and a 
half. Upon boarding the schooner it was 
'found that she was in ballast and had ap- 
parently broken from her moorings; for both 
andiors were gone and both chains parted; 
her foresail was so much damaged as to be of 
no service; but it appears by the evidence 
that she "was otherwise staunch and in good 

itReported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] . ... 
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order. Tlie mainsail and jib were at once 
hoisted, a iiawser was passed on board from 
tlie brig, and she was towed for some two 
hours, when the line parted, and she was 
again taken in tow and so continued until 
some time in the following night, about 
twelve hours in all, when they had nearly 
reached Cape Ann, and the wind having died 
away, the master was afraid of the vessels 
fouling each other, and cast her off, and both j 
vessels proceeded to Boston, but no longer 
in company. The value of the schooner, as 
proved by the marshal's sale, is nineteen him- 
dred and fifty dollars, which is considerably 
less than the libellants supposed it to be. 
It is said that the owners were the purchase 
ers, and no complaint is made that the sale, 
which was by agreement of parties, was not 
a fair one, and I must assume it as the basis 
of my judgment so far as value is concerned. 

The answer, which is by an agent, upon in- 
formation and belief, raises no issue except 
as to the value of the property saved, and i 
the amount- which ought to be awarded to j 
the salvors, and as incidental to this, whether 
the schooner was derelict. It alleges that 
she was anchored in a small harbor on the 
coast of Maine, and in a gale the chains 
parted, and the captain and crew took to 
their boats and went on shore, intending, 
however, to return and retake the vessel, and 
that they made some efforts in this behalf. 
No evidence was offered by the claimants in. 
support of their allegations; but taking the 
answer to be true, it is plain that the sehoon> 
er was derelict In the ordinary sense of the 
law of salvage, that is to say, she was left 
and found under circumstances which show 
that the possession of her by her crew was 
not continuous, and that any hope they may 
have entertained of recovering her must have 
had very slight foundation in fact This 
question of derelict vessels and goods at sea 
has been much discussed, and there are 
many cases in the books upon tlie subject. 1 
imderstand the modern doctrine to be that 
there must be not only a hope of recovery, 
which indeed the law will always presume, 
but some reasonable prospect that the hope 
may be realized, to rebut the presumption 
arising from the condition in which the 
goods are found. Where the peril is such 
as to force an abandonment of the ship, the 
mere intention to return and recover her, it 
possible, will not prevent her being consid- 
ered derelict L'Esperance, 1 Dod. 46; The 
Coromandel, Swab. 205; The Sarah Bell, 4 
Notes of Gas. 144; Rowe v. The Brig [Case 
No, 12,093]; The Boston [Id. 1,673]. 

The question is not quite so important now 
a<3 it was formerly thought to be, because the 
finders in such cases are no longer consid- 
ered to be entitled prima facie to one-half or 
any other fixed proportion of the property; 
but the courts are inclined to fix the reward 
rather by .a. consideration, of, the danger, la- 
bor, value, and other circumstances which 
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govern in ordinary cases of salvage service. 
Post y. Jones, 19 How. [60 U. S.] 150. It is 
very rare indeed that more than one-half 
the value of the property saved is awarded. 
There are two circumstances, however,, 
which are usually found to exist in cases of 
vessels or other goods fotmd abandoned at 
sea, which entitle the salvors to favorable 
consideration. One is, that the owner's 
chance of recovering his property is common- 
ly very slight; and the other, that the salvors 
have not the aid or directions of the owner 
or master in relation to the measures to be 
adopted for its preservation. Besides these- 
circumstances, there is not much in the pres- 
ent case to call for a very large reward. 
Though there was some danger in boarding 
the vessel, yet from the time she was in pos- 
session of the salvors their task was neither 
diflacult nor dangerous. She was navigable 
and was not leaky, and the taking her in tow 
appears to have been more a matter of con- 
venience than absolute necessity. The total 
detention of the brig's voyage cannot have 
exceeded two or three hours, for she appears 
,to have made Cape Ann in about twelve hours 
from the time of taking the schooner in tow, 
which shows arate of sailing of about six miles 
an hour. Indeed the master estimated the re- 
tardation, if it may be so called, of his brig 
by the tow at only about a knot an hour, 
which gives rather less than two hours as the 
total delay. A good deal has been said con- 
cerning the insurance of the brig having been 
vitiated by the deviation, and this is a point 
which has been thought by many learned 
judges to enhance the owner's claim. See 
The Boston, above cited. On the other hand 
it was said in argument, that the latest doc- 
trine in England is to consider all vessels 
in such cases as uninsured. The Deveron, 1 
W. Rob. Adm. 180, and unpublished cases cit- 
ed 2 Pritch. Dig. 835; Salvage, 690. If a 
general rule is to be adopted, it is certainly 
more in accordance with the truth to assume 
all vessels to be insured than the contrary. 
And I should assume in the absence of evi- 
dence, that the vessel and cargo are put ta 
some additional risk by the deviation. In 
case of cargo not belonging to the owners- 
of the vessel, it cannot be doubted that the 
latter may be incm:ring a great risk by such 
a deviation, because they become insurers, 
and it might often be the duty of the master 
not to take such a risk where the compara- 
tive value of the derelict property to that un- 
der his charge is small. In the present case 
the question is not very important, because 
the theoretical risk by deviation, was slight, 
the vessel being near the end of her voyage. 
It was not worth a large sum to insure her 
for twenty-four hours. So far as any actual 
risk was encountered by the brig, that is al- 
ways a subject of considei-ation by "the court, 
and whether that risk is taken by the owners- 
or* the underwriters is of no consequence. 
That a valuable -vessel has been endangered 
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by a towage or otlier salvage service, is as 
proper an element in the computation of the 
reward, as the number of the salvors and the 
risks and hardships to which they have been 
exposed. The owners of the derelict prop- 
erty cannot object to this, because the ques- 
tion with them was whether their goods 
should be saved by risking this valuable in- 
strument or not saved at all. It is not for 
them to comijlain of the means by which their 
property has been rescued. Tailing into view 
the comparatively small value of the schoon- 
er, and that the risk and hardship of the 
salvors were not considerable, although the 
peril from which they saved the property 
was great, I have thought right to award two- 
fifths of the gross amount, or seven hundred 
and eighty dollars, to be divided as follo^vs•. 
to tlie owners of the brig, one-thurd, $260; to 
the master, one-sixth, $130; to the mate, one- 
twelfth, $65; to the second mate and crew, 
five-twelfths, to be divided in proportion to 
their wages, $325. 

The bill for expenses, $47.50, appears to be 
proper, and this and the taxable costs are to 
be allowed out of the remaining three-fifths. 

GEORGIA RAILROAD & BANKING CO. 
(PETTUS v.). See Case No. ll.OiS. 

GERARD (HOURQUIBBE v.). See Case 
No. 6,733. 

GERARD (JUDY v.). See Case No. 7,571. 



Case IS'o. 6,366. 

The GERARD STUYVESANT, 

[8 Ben. 183.] i 

District Court, E. D. New York. June, 1875. 

CoLLisiou IN East River — Steamer and Sloop 
— Change of Coukse. 
A sloop was sailing up the East river against 
the tide, running free. A ferry-boat coming 
down the river was running within about a 
hundred and fifty feet of her course, so that 
she would have cleared the sloop, if the latter 
had held her course. The master of the sloop, 
who was at her helm, left it in the becket and 
went forward to assist in bearing off the an- 
chor, so as to get it on the bow, and while 
he was thus absent from the helm, the sloop 
luffed towards the course of the ferry-boat. 
The latter whistled, and the whistle called the 
attention of the master to the ferry-boat. He 
ran to the wheel and put it hard aport, and 
the sloop rapidly swung off, but was struck by 
the ferry-boat on her port side. Edd, that the 
ferry-boat was not in fault in running so close 
to the course of the sloop; and that the latter 
was in fault in luffing, and was solely re- 
sponsible for the collision. 

In admiralty. 

Scudder & Carter, for libellant. 
"Wm. A. Duer, for claimants. 

BENEDICT, District Judge. This action 
is brought to recover of the ferry-boat Gerard 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esg., and here reprint- 
ed by permission,]- 
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Stuyvesant, for injm-ies to the sloop Gold 
Leaf, arising from a collision between these- 
vessels in the East river, on the 13th of No- 
vember, 1873. 

The collision occurred about 9 or 10 o'clock 
a. m., on a clear, fair day, the wind at the- 
time blowing a fresh breeze from west by 
SQuth, and the tide running ebb. The sloop 
was bound for Norwich, Connecticut, and was^ 
sailing through the East river, with single- 
reefed mainsail and jib, and with her sheet 
broad off. When about opposite Houston 
street, from midway in the river to one-third, 
of the way to the Brooklyn side, her master- 
left her helm in the becket, and went forward 
to assist in bearing off the anchor to get it 
on the bow. While he was thus engaged the- 
sloop luffed, and about the same instant a 
whistle first called the attention of the master 
to the ferry-boat Gerard Stuyvesant, then pro- 
ceeding from the New York shore, and not fax- 
distant. The master of the sloop at once 
ran aft to his wheel and hove it hard aport 
The sloop swung off rapidly, but was sti-uck 
by the ferry-boat on her port side, receiving- 
the injury complained of. The ferry-boat was- 
at the time upon one of her regular trips from. 
New York to Brooklyn. The sloop was seen 
coming up, and the intent of the ferry-boat 
was to pass under the sloop's stern. Upon" 
the supposition that the sloop would keep her 
course, the ferry-boat had slowed to allow the- 
sloop to pass, and, if the sloop had not luffed, 
would have given her some 150 feet of room 
to pass ahead of the ferry-boat As soon as. 
the sloop luffed, the whistle of the ferry-boat 
was blown and her engine reversed, but she 
failed to get sternway in time to clear the- 
sloop. 

These facts clearly appear in the testimony, 
and are scarcely denied. They appear to me 
to make out a case of fault on the part of thfr 
sloop, and not on the part of the ferry-boat. It 
was negligence on the part of the master of 
the sloop, sailing as he was, to leave the helm. 
This careless act gave the sloop the opportuni- 
ty to luff, which she did when it was incum- 
bent upon her to hold her coiurse, and this- 
luff caused the collision. 

It was m-ged, on the part of the sloop, that 
the collision arose from the fatilt of the ferry- 
boat in approaching so near to the sloop, that 
a slight luff would bring the vessels together 
in spite of all efforts; but I do not consider 
that there was any fault in the navigation of 
the ferry-boat in this respect The course the- 
sloop was bound to pursue was plain. Her 
ability to pass clear was e-v^dent There was 
nothing topreventher fi-om holding her course, 
and the pilot of the ferry-boat was justified 
in assuming that she would do so. Had she- 
done this, the room given by the ferry-boat 
was abundant to enable her to pass in safety. 
I am unwilling to hold it negligence on the 
part of a ferry-boat to approach within ISO- 
feet of the course of a sloop sailing as this- 
one was. The necessities of the river permit 
the ferry-boats to approach as near as that 
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when It can be done with safety, as in this 
case it certainly could he. But the sloop did 
not hold her course. She luffed and then hore 
away. The latter movement was no doubt 
well enough. But the luff was wrong, and it 
arose from the great carelessness of the mas- 
ter leaving his vessel with no one at the helm. 
For this fault the sloop must he held to be sole- 
ly responsible for the accident Libel dis- 
missed, with costs. 
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GERBIER V. EMERY. 

[2 Wash. C. O. 413.] i 

■Circuit Court, D. Pennsylvania. Oct. Term, 

180S). 

New Triai.. 

1, The court refused to grant a new trial, 
because the defendant would, in the event of 
■the same being granted, compel the plaintiff 
to submit to a nonsuit in consequence of a de- 
fect in the declaration, and thus defeat the dus- 
tice of the case, unless the court would allow 
the plaintifE to amend his declaration, and thus 
the granting of a new trial would be of no 
avail. 

2. Where, if a new trial should be -granted, 
the defendant could not be allowed in the suit 
to make tlie set-off, which, by The weight of 
evidence, he seemed entitled to, the court re- 
fused to grant the same. 

This was a motion for a new trial. 

Mr. Hallowell, for defendant, stated the 
pounds of his motion to be: First, that the 
comi; had impropex-ly refused to allow him 
to prove, by a clerk of the bank, from the 
books of the bank, that a check of Gerbiec 
for the amoimt of the premium on the Fanny, 
had been paid by the bank. The reason as- 
signed by the court, was, that as notice had 
not been given to the opposite party to pro- 
duce the check, no evidence could be given 
of It. Their object was to prove, not the 
■contents of the check, but that such a check 
had been paid by the bank. Besides, it is 
not to be presumed that a check is in exist- 
ence seven years after it is paid. He cited 
1 Macn. Ev. 343; 1 Bin. 273, 274. Secondly, 
on the ground of sm-prise. Thh-dly, that the 
verdict was against the weight of evidence. 
The defendant had consigned to Gerbier, 
Bailey & Co., a cai-go of lumber, and they, 
without authority, sold it upon credit, and 
neglected to collect the proceeds. The de- 
fendant was entitled to credit for the amount, 
but the jury omitted to allow it 

Mr. Sergeant, for plaintiff, was directed by 
tlie court, to confine his answerto the last point. 
He contended: First that Gerbier, Bailey & 
Co. were authorized to sell on credit The 
defendant's letter to them, directs them to 
sell "to the best advantage"; and xmder such 
a general authority, a factor is authorized to 
sell on credit unless a usage to the contrary 



1 [Originally published from the MS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



be proyed. Willes, 400; Beames, Bankr, 44; 
3 Bos. & P. 489. Secondly, admitting the 
factor to have broken his orders, the claim 
is for damages, and could not be set off. 
Winchester v. Haekley, 2 Cranch [6 U. S.] 342. 
M. Levy, in reply. Under a general au- 
thority, a factor has no right to sell on credit. 
1 Bulst 103. But in this case, the authority 
was special; for, though it is said, to sell 
"to the best advantage," yet the factor is 
also directed to "remit by the first opportuni- 
ty," which he could not do, imless he sold 
for cash. As to the risrht to offset, the fac- 
tor, in such a case as this, is to be considered 
as the pmrchaser himself, or as guarantying 
the payment; and the case is analogous to 
that of a factor, who, being ordered by his 
principal to insure, and being bound to do so, 
omits it in which ease, he is considered the 
insm*er himself, and in case of a loss, the 
amoxmt ordered to be insured, may be recov- 
ered against him, or may be offset. De Tas- 
tett V. Crousillat [Case No. 3,828]; Morris v. 
Summerl [Id. 9,837]. ^ 

BY THE COURT. This is a rule to show 
cause, why a new trial should not be granted 
upon the following gi'ounds: First, that the 
clerk of the Bank of Pennsylvania ought to 
have been examined as a witness, to prove 
the payment of Gerbier's check, which, it is 
said, was given to reimbui'se the defendant 
the premiums paid by him on the insurance 
of the lumber shipped in the two vessels, as 
the property of the plaintiff; because, as the 
drawer of a check, after he settles his ac- 
count with the bank, is not supposed to keep 
it by him, a notice to produce it in order to 
let in inferior testimony, is not necessai'y. 
Secondly, that the defendant was surprised 
by this objection. Thirdly, that the verdict 
was against the weight of the evidence, par- 
ticularly In not crediting the defendant with 
the amount of the sales of his lumber, be- 
cause Gterbier, Bailey & Co. had not collected 
it. That they had no right to sell on credit, 
particularly under the instructions to the 
plaintiff, which, it is said, amounted to a posi- 
tive instruction to sell for cash. 

As to the first and second reasons, althou<;h 
they were well founded in other respects, 
they would not be sufficient in this case, to 
warrant a new trial, which could only be 
wished for, for the pm-pose of nonsuiting the 
plaintiff, by holding him to the strict proof 
I of his contract as laid in the declaration, 
against the justice of the case. And if we 
were, for these reasons, to grant a new tibial, 
it would be upon the terms of permitting the 
plaintiff to amend, and to add a new count, 
so as to omit that part of the case which 
states a promise by the defendant, to deliver 
the lumbfer, clear of insurance; then, it is 
obvious, the new trial could be of no use to 
the defendant, on these grounds. The last 
reason might weigh with the court, if the de- 
fendant could avail Jiimself of the miscon- 
duct of Gerbier, Bailey & Co., in selling on 
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credit, (if they were faulty for so doing,) 
so as to exclude from their account, the debit 
for those sums not collected. But, upon the 
authority of Winchester v. Hackley [supra], 
we think that the defendant could not, at 
law, bring that subject into view. Eule dis- 
charged. 



GBRDING (ANDERSON y.). See Case No. 
356- 

GBRHARD fGROSS & P. aiANUF'G CO. 
v.). See Case No. 5,843. 

GKRKB (SEAVBRNS v.). See Case No. 12,- 
593. 



Case ISTo. 5,358. 

GERjMAIN v. KNOX. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case "No. 5,359. 

GERMAN-AMERICAN BANK t. THIRD 
NAT. BANK. 

[18 Alb. Law J. 252: 6 Reporter, 484; 11 Chi. 
Leg. News, 7; 2 Tes. Law X 150; 7 N. Y. 
TVkly. Dig. 279: 24 Int. Rev. Ree. 316: 3 
Cin. Law Bui. 794.] i 

Circuit Court, E, D. Missouri. Sept 17, 1878. 

Banks and BAiiKiNG — Collections — AGENcr. 

Plaintiff sent a draft on T. to the defendant 
bank for collection, indorsing it "for collection 
and credit." It was received by defendant 
June 19, and presented to T. who gave his 
check for the amount, which was certified as 
good by the bank on which it was drawn, at 
the procurement of defendant. On the same 
day defendant, which was insolvent, suspended 
payment. On the 20th of June, after the sus- 
pension, defendant presented the check and re- 
ceived payment. Held, that defendant was the 
agent of plaintiflE to collect the draft; that the 
agency remained until the money was received 
on the check, and such money being received 
after the defendant suspended, it was held by 
it in trust for plaintiff and could not be distrib- 
uted among the general creditors. 

This is a suit in equity wherein the plain- 
tiffs seek to recover from the defendants a 
certain sum of money which they allege the 
receiver of the defendant— the Third Nation- 
al Bank of the State of Missouri— has in his 
possession, which are the proceeds of a cer- 
tain draft drawn by August Taussig on the 
firm of Taussig Bros. & Co.- for $10,000, 
which said plaintifE forwarded to the defend- 
ant on the 18th June, 1877, "for collection 
and credit." This sum of money the plain- 
tiffs claim on the ground that the said bank 
did not collect it until after its suspension, 
on the 19th day of June, 1877, and therefore 
holds the money as plaintiffs' agent Plain- 
tiffs also seek to recover said sum of money 
on the ground that the directors of defend- 
ant bank received said draft for collection 
after they had knowledge of the fact that 
the bank was insolvent and on the very day 

1 [6 Reporter, 484, and 7 N. Y. Wkly. Dig. 
^79, contain only partial reports.] 



the bank suspended payment, and that there- 
fore the receipt by the defendant bank of 
said money was a fraud on the plaintiffs, 
and they are entitled to the full proceeds. 
To this bill the defendants filed an answer 
putting in issue the averments of the plain- 
tiffs' bill and stating the facts of the trans- 
action specially, to which answer the plain- 
tiffs replied. 

The facts, so far as material to the ground 
of the court's judgment, are shortly these: 
The defendant bank was the correspondent 
of the plaintiff bank. On June 18, 1877, 
the plaintiff transmitted to the defendant 
bank "for collection and credit," a draft or 
bill of exchange for $10,000 drawn by one 
August Taussig on the firm of Taussig Bros. 
& Co., St Louis. This was received by the 
defendant bank on the morning of June 19 
and the amount provisionally credited in ac- 
eoimt to the plaintiffs. The defendant bank 
on the same day presented the bill of ex- 
. change for payment and received from 
Messrs. Taussig Bros. & Co. their check for 
the amount on the Franklin Savings Bank 
of St Louis, and thereupon surrendered the 
bill of exchange. This bill of exchange was 
specially indorsed to the defendant bank for 
collection on account of the plaintiffs. On 
the same day (June 19) the defendant bank 
presented this, check and had it certified as 
"good" by the Franklin Savings Bank, and 
took it away; and on the same day the di- 
rectors of the defendant bank resolved that 
"all payments shall be suspended and all 
its banking business shall cease, except to 
collect and preserve its assets." It never 
again opened its doors. The next day after 
the suspension, its officers collected the 
amount of the certified check, and a receiver 
having been appointed by the compti-oUer of 
the currency, the money thus collected hav- 
ing been mingled with the other money of 
the bank came into his hands. No notice 
to the plaintiffs of the provisional credit was 
given until after the check had been collect- 
ed on the 20th day of June. The defendant 
bank was hopelessly insolvent at the time, 
and had been known to be so for a consid- 
erable period by its executive officers and a 
majority of the directors, but as the judg- 
ment of the court does not proceed upon the 
distinct ground that the collection of the 
draft was for this reason fraudulent, the par- 
ticular facts in this regard need not be stat- 
ed in detail. . 

Two questions were argued: First. Wheth- 
er or not the defendant Johnston, as receiver 
of said bank, holds the amount of money so 
collected, as a trustee for the plaintiffs, or 
whether they are simple contract creditors 
for said amount and entitled only to their 
dividends as other creditors. Second. Wheth- 
er or not the insolvency of the bank, to- 
gether with the facts in evidence in relation 
to the knowledge of the directors of its in- 
solvency, rendered the collection of the* 
money by defendant bank a fraud against 
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plaintiffs, so as to entitle them to recover 
the full amount of the proceeds of said Taus- 
sig draft. 

William Patrick and Nathan Frank, for 
plaintiffs. 
Henderson & Shields, for defendants. 

DILLON, Circuit Judge. It is only nee- 
essai-y to decide the first of the ahove ques- 
tions, although counsel have discussed both 
of them with great fullness and referred to 
numerous cases. While these cases have 
heen considered, I do not feel called on to 
examine them at length in this opinion, for, 
in my judgment, on the facts here presented, 
the principles of law decisive of the case are 
■clear and well settled. 

In respect to the Taussig draft, out of 
which the controversy arises, the defendant 
bank was the collecting agent of the plain- 
tiffs. This is manifest from the relations 
of the two banks to each other; from the 
letter transmitting this draft "for collection 
and credit," and from the plaintiff's special 
indorsement thereon to the cashier of the de- 
fendant bank "for collection on account of" 
the plaintiffs. This relation was not only 
known to the banks, but knowledge of it, 
that is to say, that the defendant bank was 
merely the agent to collect this draft for the 
plaintiffs and not the holder of it in its own 
right, was imparted to the drawees of the 
draft, the Messrs. Taussig Bros. & Co., by 
the above-mentioned special indorsement of 
the plaintiffs on the draft itself, and which 
was sm'rendered to the drawees when their 
check for the amount thereof on the Franklin 
Bank was received. What, then, was the 
duty of the defendant bank, and the rights 
and obligations of the drawees, the Messrs. 
Taussig Bros. & Co.? It was the duty of 
the defendant bank, as the collecting agent 
of the plaintiffs, to present the draft for pay- 
ment, and as theve is no proof of any special 
authority to the defendant, or agreement of 
usage varying the legal rights of the par- 
ties, -the defendant bank could receive in ab- 
solute pa3'^ment thereof nothing but money, 
"that which the law declares to be a legal 
tendei", or which, by common consent, is con- 
sidered and ti'eated as money." Ward v. 
Smith, 7 Wall. [74 U. S.] 452. This settled 
principle of law has not been drawn in ques- 
tion by the defendant's counsel. As the de- 
fendant bank was not authorized to receive 
payment except in the manner above stated, 
and as the Messrs. Taussig Bros. & Co. knew 
that the defendant bank did not hold tha 
draft as their own, but as agents to collect, 
they are charged with knowledge that they 
could only make a valid payment, binding 
upon plaintiffs, by making such payment in 
money. Their check for the amount of the 
draft would at most be conditional payment 
-T-that is, payment when the money was ac- 
tually received thereon by the agents of the 
plaintiffs. Even if the defendant bank had 



undertaken by a special agreement to receive 
the check in absolute payment (of which 
there is no pretense) such an agreement 
would have been void for want of authority 
from the plaintiffs to make it When the 
check was received in exchange for the draft 
the drawers of the check must be taken to 
have constituted the defendant bank their 
agents to collect the check, in order that its 
proceeds might be paid to the plaintiffs. 
Without special authority to the defendant 
bank to take a check in absolute payment, 
cr without ratification of its act in receiving 
a check instead of money, this act of the de- 
fendant would not bind the plaintiffs ex 
proprio vigore. The latter could afiirm or 
disaffirm as they might elect If the money 
had been received on the check by the de- 
fendant bank before its suspension, this 
would have presented a very different ques- 
tion from the one which actually arises. The 
check was presented, but instead of payment 
being demanded and received, a certification 
of it was accepted. That was an act which 
did not bind the plaintiffs— for it was alike 
without their knowledge or authority. If 
this was done by the defendant bank with- 
out authority from the Messrs. Taussig Bros. 
& Co. it might, as between them and the 
bank, discharge them as drawers of the 
check, but it could not operate to pay the 
bill of exchange for which the check was 
given, or in any manner varj' the rights of 
the plaintiffs. Their debt subsisted until 
payment was made by Messrs. Taussig Bros. 
& Co., and no payment wa& made until the 
check was actually paid, which was the day 
after the failm-e of the defendant bank and 
its resolution to cease business and wind up 
its affau's. It is, therefore, a mistake to sup- 
pose that the act of the defendant bank in 
originally receiving the check of the Messrs. 
Taussig Bros. & Co., or in subsequently pro- 
curing it to be certified, dischai'ged Taussig 
Bros. & Co. from their liability to the plain- 
tiffs. I am, therefore, of opinion that the de- 
fendant bank remained the agent of the 
plaintiffs to collect the bill of exchange on 
Taussig Bros. & Co., until the money was ac- 
tually received. When the money was re- 
ceived, and not before, the agency of the de- 
fendant bank to collect terminated, and its 
autlaority to credit the amount to the plain- 
tiffs and to make itself an absolute debtor 
therefor would arise, provided it was still a 
going concern; but inasmuch as before it 
received the money it had failed, its agency 
to constitute itself a general creditor for the 
amount had ceased to exist It would hold 
the amount as the agent of the plaintiffs or 
in ti'ust for it subject to any balance due to 
it from the plaintiffs. 

Against this view the defendants urge two 
objections. The first is thus stated in the 
defendant's printed argument: "The letter 
transmitting the draft was simply aslcing for 
'credit'— the depositing of the Taussig draft 
by the plaintiffs in the defendant bank. The 
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words 'for collection and credit' mean 'cred- 
it' Wiile it is reasonable to suppose that 
the defendant bank would not give the a*edit 
until it was satisfied that it would obtain 
the money on the draft, yet the ultimate ob- 
ject of the plaintiffs being 'credit,' if they 
received the credit, it matters not to them 
whether the defendant banlc received the 
money or not And as soon as the defend- 
ant banlc was satisfied to give the credit, as 
requested, the plaintiffs' demand was com- 
plied with, whether the collection was ever 
made or not" The argument is fallacious. 
The words "for collection and credit" do not 
mean that the credit shall be given until the 
money is collected. And it does make a dif- 
ference whether the defendant bank ever re- 
ceived the money or not On this point the 
language of Byles, J., in Sweeting v. Pearce, 
7 0. B. (N. S.) 485, is applicable. He says: 
*'It is not disputed that the general rule of 
law is that an authority to an agent to re- 
■ceive money implies that he is to receive it 
in cash. If the agent receives the money in 
■cash the probability is that he will hand it 
over to the principal; but if he is allowed 
to receive it by means of a settlement of ac- 
counts between himself and the debtor, he 
might not be able to pay it over; at all 
■events it would very much diminish the 
■chance of the principal ever receiving it; and 
upon that principle it has been held that 
the agent, as a general rule, cannot receive 
payment in any thing but cash." This lan- 
guage is approved in the case of Pearson v. 
Scott decided in the chancery division of 
the hjgh com't of justice, May 4, 1878, 18 
Alb. Law J. 193 [38 Law T. (N. S.) 747]. 

The second objection of the defendant's 
•counsel to the view above stated is, "that 
even if the defendant bank was the agent 
■of the plaintiffs, for the collection of the 
Taussig draft, and had no riglit to receive 
payment thereof in any thing but money, the 
acceptance of the Taussig check, and having 
it certified by defendant bank was a simple 
breach of their duty as such agents, for 
which they became instantly liable on the 
19th day of June, as a simple contract debt- 
■or." I answer that it has been shown above 
that the act of the defendant bank in having 
the check certified wrought no change in the 
plaintiffs' rights, and that their debt still re- 
mained. This imauthorized act, if it result- 
■ed in any injury to the plaintiffs, would un- 
doubtedly give them a right to recover any 
-damages suffered thereby, but it did not dis- 
solve or terminate the relationship of prin- 
■cipal and agent between the plaintiffs and 
the defendant bank, nor preclude the plain- 
tiffs from the right to elect to ratify the act 
of receiving the check and to claim the 
money afterward collected thereon. 

The force of the argument of the defend- 
ant's counsel that the defendant bank, on 
the very day of its failure and when it was 
in articulo mortis, had the right by a credit 
in advance of collection, or by its unauthor- 



ized act in receiving the check and in procur- 
ing its certification, to terminate, without 
the plaintiffs' consent the agency, and to 
constitute itself the actual debtor for the 
amount against the ' plaintiffs' will and 
against their interest, I must, confess I have 
been unable to perceive. It is not unusual 
for bankers to credit their con-espondents or 
customers with the amount of paper of a 
certain character at the time of its receipt 
for collection, but such credits are provision- 
al only, being made in anticipation that the 
paper will be promptly paid, and with the 
right to cancel the credit if the paper is dis- 
honored. First Nat Bank of Trinidad v. 
Denver Nar, Bank [Case No. 4,810]. Such 
was the natm-e of the credit made in this 
instance, and- the circumstance is imma- 
terial, as it does not vary the ultimate rights 
of the parties. 

The conclusion, therefore, is that the de- 
fendant bank was the agent of the plaintiffs 
to collect the draft on Taussig Bros. & Co.; 
that the agency remained until the money 
was received on the check, and as this was 
after the defendant bank had ceased to do 
business and had resolved to wind up its af- 
fairs, it was received in trust for the plain- 
tiffs (less the plaintiffs' indebtedness of the 
defendant bank), and here the receiver has 
no right to hold it to be distributed ratably 
among the general creditors of the bank. 
Let a decree be entered for the plaintiff for 
$8,168.58, with interest from the date of the 
commencement of tliis suit at the rate of 
six per cent per annum. Decree accord- 
ingly. 
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District Court S. D. New York. March, 1878. 

Damage to Person — Right of Action ik Admi- 
ralty — Liability op Owseu and Vessel 
— Pkivitt of Contract. 

1. In admiralty, the owner of a vessel is lia- 
ble in personam, and the vessel is liable in 
rem, for injuries done to person or property by 
the negligence of the master and crew of the 
vessel, only where the owner would, under the 
same circumstances, be liable in a suit at com- 
mon: law. 

[Cited in Gerrity v. The Kate Cann, 2 Fed. 
244; The Rheola, 7 Fed. 782; The Kate 
Cann, 8 Fed. 720; The Victoria, 13 Fed. 
44; The Carl, 18 Fed. 656; The Explorer, 
20 Fed. 139; The Gladiolus, 21 Fed. 418; 
The Mas Morris, 24 Fed. 862, 28 Fed. 
882.] 

[Cited in Davies v. Oceanic S. S. Co., 89 Cal. 
280, 26 Pac. 827.] 

2. A person not in the employment of a ves- 
sel or of her owners, nor acting in their serv- 
ice or for their benefit, and sustaining no rela- 
tion to them by contract, has no right of ac- 

1 [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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tion in rem, in admiralty, against the vessel, 
for an injury received by him on board of her 
by falling through an open hatchway. 
[Cited in Carriff v. El an chard Nav. Co., 6G 
Mich. 646, 33 N. W. 748.] 

In admiralty. 

S. H. Randall, for libellant 

Beebe, "Wilcox & Hobbs. for claimant. 

BLATCHFORD, District Judge. This is a 
libel in rem against the bark Germania, to 
recover damages for personal inj\iries sustain- 
ed by the libellant, by his having fallen 
through a hatchway in the between -decks of 
the bark, into the lower hold, while the vessel 
was lying floating in the water, moored to a 
wharf in the city of New York. 

The firm of Hagemeyer & Brunn, of New 
York, were agents of the bark, which was a 
foreign vessel. They did the business of the 
vessel at New York, on behalf of her owners. 
They were also general commission mer- 
chants, and as such, pm-chased and paid for, 
on behalf of certain parties in Em-ope, other 
than the owners of the vessel, a quantity of 
grain, destined for Portugal, which they ship- 
ped on board of the bark at New York, to be 
carried on behalf of the owners of the grain, 
to Europe. The grain was dischai-ged into 
the bark from a steam elevator, and, as it 
came from the mouth of the spout of the eleva- 
tor, it was received in bags. Each bag, after 
being filled, was sewed up in the between 
decks of the bark. The libellant was a sewer 
of bags, and was proceeding to his clestined 
place for work when he fell through the hatch- 
way. The libel alleges that the shippers or 
owners of the gi*ain were to have the gi-ain 
properly bagged for shipment on board of the 
bark, by persons duly employed for that pur- 
pose, among whom was the libellant In an- 
other place it alleges that the libellant had 
been employed on behalf of the shippers of the 
grain. The ground of action set forth in the 
libel is, that the master and officers of the 
bark were negligent in leaving the hatchway 
open and unguarded. 

The evidence shows that Hagemeyer & 
Brunn, as shippers of the gi-ain, and acting 
on behalf of the owners of the grain, (and not 
as agents for the bark, or acting on behalf of 
the owners of the bark,) being imder obliga- 
tion to deliver the grain to the bai-k in sewed 
bags, contracted with one Williamson that he 
should fm-nish the bags, and furnish men to 
hold the bags under the spout of the elevator 
on the bark, and to sew up the mouths of the 
bags when they should be filled; that William- 
son supplied the bags and employed one 
Seanlon, at the rate of so much for each bag 
filled and sewed, to furnish men to hold and 
fill and sew the bags, and to deliver the bags 
sewed to the employers of the bark; that 
Seanlon employed the libellant and other men; 
that Seanlon had the sole charge and direction 
of the men whom he employed; that William- 
son paid Seanlon for filling and sewing the 



bags; and that Hagemeyer & Bnmn paid Wil- 
liamson for the bags, and for the filling and 
sewing of the bags. 

The libellant, imder his employment by 
Seanlon, went on board of the bark, and went 
down a ladder through a hatchway in the 
main deck to the between decks, and started 
to go to a distant point on the between decks 
to attend to the business for which he had 
been employed, and on his way fell into and 
through an open hole or hatchway into the 
hold of the vessel, and was seriously injured. 
It is contended that the master and officers of 
the bark, in leaving such hole or hatchway 
open or unguarded, so that the libellant fell 
into it, neglected a duty which they owed to 
the libellant, and that the vessel is liable in 
rem, for the injuries to the libellant. 

It is undoubtedly true, that the jurisdiction 
of the admu-alty over marine torts depends 
upon locality. This means that the tort must 
have been committed on navigable waters 
within the cognizance of the admiralty. But 
the owner of a vessel is liable in personam, 
and the vessel is liable in rem, for injiu-ies 
done to person or property by the negligence 
of the master and crew of the vessel, only 
where the owner wouild, under the same cir- 
cumstances, be liable in a suit at common law. 
The fact that the tort, if a tort, was com- 
mitted on navigable waters, makes the ease 
one of admiralty cognizance. But the fact 
that the occurrence took place on navigable 
waters, still leaves open the question whether 
the circumstances of the case were such as to 
amount to a tort. The duty of the officers 
and crew of a vessel to see that the vessel does 
no injury,' while she is being navigated, to an- 
other vessel, or to persons and property on 
board of such other vessel, makes the ship- 
owner and his vessel liable, if such injury is 
negligently done. So, their duty to see that a 
passenger on their own vessel sufEersno injury 
from them, or from any one on board, ci-e- 
ates a liability on the owner and the vessel 
if such duty is negligently discharged. But, 
in all these cases, there is a duty on the pai*t of 
the officers and crew, as representing the own- 
er, and in the discharge of the authority en- 
trusted to them by him, and while acting with- 
in the scope of such authority, not to be ne^:- 
ligent towards the person to whom the liabil- 
ity is incurred. The duty may ai'ise out of 
the fact that the vessel is being navigated, 
or is anchored in the pathway of other vessels, 
or has a relation by contract to the person in- 
jm-ed in person or property, and, no doubt, 
out of other circumstances. But no case can 
be found where the duty has been held to ex- 
ist under circumstances such as those in this 
case. Here the libellant was not in the em- 
ployment of the vessel or of her owners, nor 
acting in then: service or for their benefit. He 
sustained no relation to them by conti*act. 
All that can be said is that the accident hap- 
pened on boai-d of the vessel. But that mere 
fact cannot remove the difficulty, that in no 
event could it be held that there was any 
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breach of any maritime duty or obligation on 
tbe part of the officers of the vessel. 

The libellant may have been rightfully on 
the vessel, and not a trespasser, and it may 
be considered that he was there with the as- 
sent of the officers of the vessel; but it by 
no means follows that the vessel or her owner 
is liable for what occmTed, even though the 
leaving the hatchway open was a negligent 
and careless act on the part of some person. 
There was no contract between any one rep- 
resenting the vessel and the libellant, and 
there was no duty to the libellant on the pai't 
of the officers and crew of the vessel. Loop 
V. Litchfield, 42 N. Y. 351. 

I have preferred to put the decision of the 
case on the views above stated, but I am not 
satisfied that there" was any negligence on the 
part of the master, officers or crew of the 
vessel. The opening was a usual one, in a 
usual place, and, if an obligation rested on 
any person to warn the libellant in regard to 
it, it was one which, under the cu'cumstan- 
ces, did not rest on the ship's company. 

The libel is dismissed, with costs. 



GBRaiANIA BANK (SAVARY.v.). See Case 
No. 12,387. 



Case Wo. 5,361. 

GEEMANIA INS. 00. v. LA CROSSE, 
ETC., PACKET CO. 

[3 Biss. 501.] 1 

District Court, E. D. Wisconsin. April, 1873. 

Deliveut by Carrier — What Constitutes— Cus- 
T05I— Condition of Cargo. 

1. Where a cargo of wheat is shipped in bulk, 
to be delivered under a bill of lading to a con- 
signee who has charge of an elevator at the 
port of destination, it is not a sufficient deliv- 
ery to moor the barge at the dock of the eleva- 
tor during bad weather, without notice to the 
consignee. 

2. An alleged custom so to moor barges, leav- 
ing them to be taken charge of by the eleva- 
tor, does not discharge the carrier. 

3. The carrier must show satisfactorily that 
the cargo was in good order on arrival at its 
destination. 

In admiralty. This was a libel in personam 
brought by several insurance companies to 
recover amounts paid by them respective- 
ly on policies of insurance on damaged wheat. 
The wheat had been shipped at Red Wing, 
Minnesota, on the steamboat Keokuk and 
barge Lucy, owned by respondent [the La 
Crosse & Slinnesota Packet Company], to be 
delivered according to the bill of lading at 

La Crosse to Whitney, or assigns, in 

good order, the unavoidable dangers of the 
river and fire excepted, he or they paying 
freight and charges. Whitney, the con- 
signee, had charge of the elevator at La 
Crosse, and on unloading the wheat it was 
found to be damaged. 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

IOfed.cas. — 17 



Mariner, Smith & Ordway, for libellants, 
cited Garrison v. Memphis Ins. Co., 19 How. 
[60 U. S.] 31G; Oelricks v. Ford, 23 How. 
[64 U. S-] 63; JIcGregor v. Insurance Co. of 
Pennsylvania [Case No. 8,811]; Barnard v. 
Kellogg, 10 Wall. [77 TJ. S.] 3SS; Wadley v. 
Davis, 63 Barb, 500, Ostrander v. Brown, 15 
Johns. 39; Gibson v. Culver, 17 Wend. 305; 
The Peytona [Case No. 11,058]; Clendaniel 
V. Tuckerman, 17 Barb. 184; Richardson v. 
Goddard, 23 How. [64 U. S.] 28; The Eddy, 
5 Wall. [72 XJ. S.] 481. 

Oarys & Cottrill, for respondent 

MILLER, District Judge. It is alleged In 
the answer that the wheat was to be deliv- 
ered at the elevator at La Crosse, and that 
on the arrival of the steamboat and barge 
at La Crosse the master and crew safely, 
properly and securely moored the barge 
Lucy, laden with the wheat, to the dock 
of the elevator at the usual and customary 
place for mooring barges whose cargoes were 
to be discharged at the elevator, and after 
the barge was so safely moored to the dock, 
the wind blowing fresh forced the barge 
laden with the wheat against the piles of 
the dock and caused the barge to leak and 
damage a portion of the wheat; and that 
the damage was caused by the unavoidable 
dangers of the river. 

It is further averred in the answer ihat 
when the barge was caused to leak and dam- 
age the wheat, the voyage of the steam- 
boat and barge had been fully completed 
and. terminated, and that the cargo had been 
delivered at the port of La Crosse accord- 
ing to the terms of the bill of lading, and ac- 
cording to the custom of delivering cargoes 
of grain which were to be discharged at 
the elevator. 

It appears in evidence that Whitney, men- 
tioned in the bill of lading, was agent of 
the railroad company having charge of the 
elevator at La Crosse. Whitney's name ap- 
pears in the bill of lading, as the course of 
business was to deliver all grain shipped in 
bulk to the elevator at La Crosse, the barges 
were, moored at the dock at such place as 
entitled them to be discharged into the ele- 
vator in their order as to their time of ar- 
rival. When the barge's time for discharge 
came, the men in charge of the elevator 
loosed her from her mooring and brought 
her up to the proper position for discharge. 
The master of the "tow" considered his voy- 
age at an end, and the stipulations of tlie 
bill of lading performed, upon mooring the 
barge at the dock; such seems to have been 
the loose manner of business at that point 

There is no satisfactory evidence that the 
wheat was in good order when the barge ar- 
rived at the dock. The mjister of the steam- 
er very seldom went on board a barge, and if 
on board the Lucy on the trip, he did not 
make any examination into the condition of 
the wheat The -mate did not report water 



GERMAN SAV. (Case No. 5,362) 



[10 Fed. Cas. page 258] 



In the hold, but he is not a witness in the 
case. One witness testifies that he was look- 
ing out for the Lucy; she arrived in the 
forenoon, and on that same forenoon the 
witness thinks the wheat was removed from 
the barge, immediately on its arrival at the 
elevator. The wheat was wet at the bottom. 
It may be that the barge had made water 
before arriving at the dock. 

From the answer of the respondent and 
the evidence, the master and crew of the 
steamer left the barge in peril of the windg. 
The barge was made fast to the dock either 
in the midst of a blow or on the immediate 
approach of one, without regard to the safe 
delivery of the cargo. The master had no 
right, under those circumstances, to con- 
sider his voyage at an end. He was in fault 
even if the alleged custom was satisfactorily 
proven. Such neglect as this would be en- 
tirely inexcusable. 

The alleged custom of mooring barges at 
the dock of the elevator and leaving them 
to be taken in charge of the elevator in turn, 
if proven to prevail in all cases, which it is 
not, would not excuse the carrier. 

The bill of lading required the wheat to 
be delivered to Whitney at La Crosse. It is 
not alleged nor proven that there was notice 
to Whitney of the arrival of the barge with 
-the cargo on board, or an offer to deliver 
the wheat to him. In order to relieve the 
carrier of responsibility, it should be made 
to appear at least that Whitney had such 
notice. The wheat was in no sense turned 
over to the custody of Whitney. 

For these reasons a decree will be pro- 
nounced for libellants. 



GERMANIA INS. CO. v. The LADY PIKE. 
See Case No. 7,985. 

GERMANIA INS. CO. (TAYLOR v.). See 
Case No., 13,793. 

GERMANIA INS. CO. (WEIDE v.). See 

Case No. 17,35S. 
GERMANIA LIFE INS. CO. (DORN v.). 

See Case No. 4,003. 
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GERMAN SAVINGS & LOAN SOO. v. 
OULTON. 

[1 Sawy. 693; i 14 Int. Rev. Rec. 138.] 

Circuit Court, D. California. Sept. 18, 1871. 

Banks amo Banking — Section 110, Isteknal 
Revenite Act, Constkded— Class of Depos- 
its Taxable— Case Distixguished. 
1, The one hundred and tenth section of the 
iWenue act of the United States, as amended 
on the thirteenth of July. 18G6 [14 Stat. 136, 
1371 enacts that "tliere shall be levied, collect- 
ed and paid a tax of one twenty-fourth of one 
per centum each month upon the average 
amount of the deposits of money, subject to 
payment by check or draft, or represented by 
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here reprinted by permission.] 



certificates of deposits or otherwise, whether 
payable on demand or at some future day, with 
any person, bank, association, company or cor^ 
poration engaged in the business of banking, 
with a proviso that "deposits in associations or 
companies known as provident institutions, sav- 
ings banlvS, savings funds or savings insti- 
tutions, having no capital stock and doing no 
other business than receiving deposits to be 
loaned or invested for tlie sole benefit of the 
parties making such deposits, without profit or 
compensation to the association or company, 
shall be exempt from tax on so much of their 
deposits as they have invested in securities of 
the United States, and on all deposits less than 
five hundred dollars made in the name of any 
one person:" Hdd, that where in an action to 
recover back moneys, paid under protest for 
taxes, the plaintiff in his complaint negatives the 
existence of the conditions required in the gen- 
eral clause of this section, it is unnecessary 
for it also to bring itself by its allegations with- 
in the terms of the proviso. 

[Cited in Oregon & W. Trust Inv. Co. v. 
Rathburn, Case No. 10,355.] 

i[See note at end of case.] 

2. The deposits which are liable to taxation 
under the above section, are those which are in 
all cases subject to payment^ by check or draft, 
or otherwise; that is, the liability of payment 
to the depositor, on the part of the bank or 
banker, must be absolute and not contingent. 
The payment must be made under all circum- 
stances, either on demand or at some definite 
period, and not be dependent upon the occur- 
rence of losses, or the acquisition of profits, or 
any other event. 

[See note at end of case.] 

3. This case distinguished from the case of 
Bank of Savings v. The Collector, 3 Wall. [70 
U. S.] 495. 

This was an action brought by the plaintiff, 
a corporation created under the laws of Cali- 
fornia, against the defendant [George Oultou] 
collector of taxes of the United States for the 
first collection district of California, to recov- 
er taxes paid to him by the plaintiff under 
protest. The facts are sufficiently set forth 
in the opinion of the court. 

L. p. Latimer, U. S. Dist. Atty., moved for 
judgment in favor of the defendants, on the 
pleadings. 

Jarboe & Harrison, for plaintiff, opposed. 

FIELD, Circuit Justice. The one hundred 
and tenth section of the revenue act of the 
United States, as amended on the thirteenth 
of July, 1866, enacts that "there shall be lev- 
ied, collected and paid a tax of one twenty- 
fourth of one per centum each month upon the 
average amount of the deposits of money, sub- 
ject to payment by check or draft, or repre- 
sented by certificates Qf deposits or otherwise, 
whether payable on demand or at so mo future 
day, with any person, bank, association, com- 
pany, or corporation engaged in the business 
of banking," with a proviso that "deposits in 
associations or companies known as provident 
institutions, savings banks, savings fund or 
savings institutions, having no capital stock 
and doing no other business than receiving de- 
posits to be loaned or invested for the sole ben- 
efit of the parties making such deposits, with- 
out profit or compensation to the association 
I or company, shall be exempt from tax on so 
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much of iheir. deposits as they have hivested 
In securities of the United States, and on all 
deposits less than five hundred dollars made 
in the name of any one person." 14 Stat. 136, 
137. 

The plaintiff, the German Savings and Loan 
Society, is a corporation created under a stat- 
ute of California, for the purpose of aggregat- 
ing the funds and savings of its members and 
others, and of preserving and safely investing 
the same for their common benefit. Its prin- 
cipal business consists in loaning at interest 
its own funds and moneys deposited with it 
for that purpose, upon certain specified securi- 
ties; in collecting the interest on the loans 
when made, and the principal of the same, as 
they respectively become due; and in rein- 
vesting the proceeds, or in applying them in 

• ^payment of the depositors, or to the uses pre- 
scribed by the by-laws of the institution. 

In 1870, and up to March of the present 
year, the defendant was collector of taxes of 
the United States for the first collection dis- 
trict of California, within which the plaintiff 

• has its office and principal place of business; 

. aud as such officer he claimed -that the plain- 
tiff was liable, under the above section of the 
revenue act, as a corporation engaged in the 
business of banking, to a tax of one twenty- ^ 
fourth of one per cent each month on the av-l 
erage amount of moneys deposited with it dur-; 
ing that period for loan and investment 

The plaintifiC refused to pay the tax thus 
-claimed on the moneys deposited for the 
months of August, September and October of 
the past year, and the collector accordingly, in 
February last, levied upon the property of the 
institution to enforce the payment and was , 
about to expose the property to sale, when the . 
plaintiff paid the tax under protest The pres- - 
ent action is brought to recover bact the mon- 
^y thus paid, amounting to upwards of twen^ 
ty-six hundred dollars. 

The district attorjiey moves for judgment in 
favor of defendant upon the pleadings. The 
■complaint negatives the existence of the con- ~ 
ditions required in tlie general clause of the 
above section to authorize the imposition, of 
the tax; but the district attorney contends 
that the plaintiff must also, In pleading, bring 
itself within the terms of the proviso to that 
section; and not having done so, that judg- 
ment must go against it upon its own allega- 
tions. This position is not tenable. The au- 
thority for the tax must be found in the gen- 
eral clause of the act The proviso only ex- 
cepts from the operation of that clause a case 
which would otherwise be covered by it Its 
•object is to limitj not to extend, the general 
clause. That clause declares that a tax shall 
be levied and collected upon deposits of mon- 
ey, payable in a specified way, made with any 
person, association or corporation engaged in 
the business of banking. The proviso ex- 
cepts deposits thus designated when they are 
made with particular banking institutions, 
and are invested in securities of the United 
States, or when the deposits in the name of 



one person amount to less than five hundred 
dollars. 

If the plaintiff were within the terms of 
the general clause, and were exempt from 
taxation on its deposits only by virtue of the 
proviso, it would be obliged in its complaint 
to allege the facts creating the exemption; 
but as it denies that it is within the terms of 
the general clause, it is only necessary for 
it to make sufficient allegations to exclude 
itself from the operation of those terms. 

The deposits which are liable to taxation 
are those which ai*e subject to payment by 
check or draft, or those which are represent- 
ed by certificates of deposit, or in some other 
form, payable either on demand or at some 
future day. The deposits must in all cases 
be subject to payment by check, draft or oth- 
erwise; and that means that the liability of 
payment to the depositor, on the part of 
the bank or banker, must be absolute and not 
contingent; that the payment must be made, 
under all circumstances, either on demand or 
at some definite period, and not be dependent 
upon the occurrence of losses, or the acquisi- 
tion of profits, or any other event The de- 
posits must also be made with a person, 
bank, association or corporation engaged in 
the business of banking. 

The seventy-ninth section of the revenue 
act, as amended in 1866, declares, "that every 
incorporated or other bank, and every per- 
son, firm or company, having a place of busi> 
ness where credits are opened by the deposit 
or collection of money or currency, subject 
to be paid or remitted upon draft, check or 
order, or where money is advanced or loaned 
on stocks, bonds, bullion, bills of exchange 
or promissory notes; or where stocks, bonds, 
bullion, bills of exchange or promissory notes 
are received for discount or for sale, shall 
be regarded as a bank or as a banker." 14 
Stat. 115. 

It will be here seen, also, that when credits 
are opened by deposit or collection of moneys, 
the deposits are subject to payment or remit- 
tance upon draft check or order. 

Banks are generally classed under one of 
three heads— namely, banks of deposit, banks 
pf discount, and banks of circulation. The 
distinctive feature of the first class lies in 
their liability to repay the deposits made 
with them, either on demand or at some def- 
inite time. This absolute liability of repay- 
ment is expressed in the statutoiy definition 
already cited, and is recognized by all the 
text writers. 

In the case of Bank of Savings v. The Col- 
lector, 3 Wall. [70 U. S.] 495, relied on by the 
disti-ict attorney, the bank could be required 
to make payments on four stated days in 
the year. It therefore held its deposits pay- 
able at some futui*e day, and was thus 
brought within the very terms of the general 
clause of the section in question. The de- 
cision in that case was placed upon the ex- 
press ground that the bank was under obli- 
gation to pay each. depositor the amounjt de- 
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posited by him when demanded, agreeably to 
its by-laws and charter. 

The complaint in this case alleges that the 
plaintiff has been, at all times since its incor- 
poration, engaged solely in the business of 
receiving such moneys as were placed In its 
hands by persons doing business with it, 
lending and investing moneys upon mort- 
gages on real estate, and applying the inter- 
est accruing from the investments. 1st To 
the payment of the expenses of conducting 
the business of the corporation; 2d. To the 
creation of a reserve fund, for the security 
of those doing business with it; and 3d. To 
the payment of the remaining portions of the 
interest, pro rata, to such persons as had 
placed money with it for keeping and in- 
vestment; and that all the moneys deposited 
with it have been so deposited upon au agree- 
ment that they shall be reimbursed to the 
depositor only out of the first disposable funds 
that shall come into the control of the cor- 
poration after demand for reimbursement, 
and after the payment of all sums for the 
reimbursement of which previous demands 
shall have been made; and that the depos- 
itors shall rely, for indemnification for any 
losses that may occur in the investment of 
their moneys, solely upon the guaranteed 
capital and reserve fund of the coi-poration. 

It also alleges that the plaintiff has never 
been engaged in the business of banking," 
specifically designating the business, the 
transaction of which constitutes an institu- 
tion a bank, within the definition contained 
in the seventy-ninth section of the act; and 
that it has never had or held on deposit any 
sum or sums of money whatsoever subject 
to payment by check or draft, or represented 
by certificates of deposit, or represented in 
any other manner than by the investments 
mentioned, or payable to any person or per- 
sons on demand, or in any other manner than 
as above stated. 

If these allegations can be sustained by 
proper proof, the plaintiff will be entitled to 
recover; its appeal to the secretary of the 
treasury for relief against the amount of the 
tax having been duly taken, and an adverse 
decision having been rendered thereon with- 
in six months previous to the commencement 
of the action. 

It follows that the motion for judgment in 
favor of the defendant on the pleadings, 
must be denied; and it is so ordered. 

[NOTE. Leave was subsequently granted to 
the defendant to amend his answer, which he 
accordingly did. Evidence was taken, and the 
parties, baviug waived a jury, submitted the 
case law and fact to the determination of the 
court, and the court rendered a judgment in 
favor of plaintiff for the whole amount claim- 
ed in the declaration, whereiipou the defend- 
ant sued out a writ of error. The judgment of 
the circuit court was reversed by the supreme 
court, Mr. Justice Clifford delivering the opin- 
ion. It was held that, as the managers of this 
institution had a place of business where cred- 
its were opened by deposits or collection of 
money or currency subsequently to be paid "or 
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remitted by cheek or draft or represented by 
certificates of deposit, it fell within the body of 
the section levying a tax upon banks, notwith- 
standing the fact that in this case the deposits 
were represented by a savings bank pass book 
furnished the depositor. The learned justice 
remarked that originally the business of bank- 
ing consisted in receiving deposits of bullioUf 
plate, and the like, to be withdrawn by the de- 
positor at his pleasure, but in course of time 
the bankers have assumed to discount bills 
and notes, and to loan money upon mortpage 
and other security; and at a still later period 
to issue notes of their own, intended as a cir- 
culating currency or a medium of exchange. 
Modern bankers frequently exercise any two, or 
even three, of these functions; but it is still 
true that an institution is a bank, in the strict- 
est commercial sense, although it may be pro- 
hibited from exercising more than one of those 
functions. As the bank in this instance had a 
capital stock, it did not fall within the proviso 
of the section, and the tax was legallv assessed 
and collected. 17 Wall. (84 U. S.) 109.] 
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In re GERMAN SAV. BANK 

[The case reported under above title in 14 
Int. Rev. Ree. 138, is the same as Case No. 5,- 
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GERMAN SAV. BANK v. ARCHBOLD. 
[15 Blatehf. 398: i 24 Int. Rev. Rec. 413.] 

Circuit Court, S. D. New York. Dec. 11. 
1878.2 

Baxks and BASKisG—TASATros— Deposits Es- 
OEEDlSQ 83,000. 

1. Under section 3408 of the Revised Stat- 
utes of the United States, which provides, that 

the deposits in savings banks shall be ex- 
empt from tax * * * on all deposits not ex- 
ceeding two thousand dollars, made in the 
name of any one person," such deposits are 
not exempt from tax on $2,000 of the deposits 
CO rtrtn ^^°^® ^^ ^^y **n^ person, which exceed 

[See note at end of case.] 

2. Under section 3176 of said Revised Stat- 
utes, an addition of 100 per cent, to the tax is 
authorized for an untrue return, although the 
return is not wilfully false. 

3. The tax imposed by said section 3408 is a 
tax on the bank and not on the depositor, and 
IS not subject to the objection that it is not a 
uniform tax, and so in violation of article 1 §^ 
8, of the constitution of the United States. 

[This was a suit by the German Savings 
Bank of New York City against Joseph Arch- 
bold, collector of Internal revenue for the 
Southern disti-iet of New York.] 

Lewis Sanders, for plaintiff. 

E. B. Hill, Asst. Dist. Atty., for defendant. 

SHIPMAN, District Judge. This is an ac- 
tion at law, which was submitted to the cou t 
upon an agreed statement of facts, a trial by 
jury having been waived, by written stipula- 
tion of the parties. ' 

1 [Reported bj- Hon. Samuel Blatehf ord, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Reversed in 104 U- S. 708.] 
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Section 340S of the Revised Statutes of tli.e 
United States provides, in substance, tliat a 
tax of one twenty-fourth of one per centum 
shall, he levied and paid, each month, upon 
the average amount of the deposits of money, 
subject to payment by check or draft, with 
any bank, and that the deposits in savings 
banks shall be exempt from tax on so much 
thereof as have been invested in securities 
of the United States, "and on all deposits 
not exceeding two thousand dollars, made in 
the name of any one person." 

The plaintiff is a savings bank in the city 
of New York, and, having been advised that 
the sum of two thousand dollars of the de- 
posits of any one person was exempt from 
tax, made, on Jime 1, 1876, a retm'n of its 
internal revenue tax' for the six months end- 
ing May 31, 1876, in accordance with said 
opinion. It deducted from the average of its 
deposits, as exempt, not only the deposits 
which did not exceed two thousand dollars, 
made in the name of any one person, but, 
also, two thousand dollars of the deposits in 
the name of any one person, which exceeded 
that sum. The amount of the tax, according 
to this return, was $253, which wa& paid. 
On or about July 6, 1876, in accordance with 
a yequest of the supervisor of internal reve- 
nue, the plaintiff made and delivered to said 
supervisor a schedule of the deposits In said 
bank, not deducting anything from any per- 
son's account the suni of whose deposit 
amounted to moi*e than two thousand dollars. 
Upon this list or schedule, the supervisor 
made a return without said deduction, and 
requested the plaintiff to sign and make- oath 
to the same, which its officers refused to do. 
No objection is taken that this retm'n was 
made bya supei-visor, rather than by a collect- 
or or a deputy collector. Said retm-n.as made 
out, was forwarded to the commissioner of in- 
ternal revenue, who made assessment thereon 
as bylaw provided. According to this assess- 
ment, the tax, less $253 paid as aforesaidjwas 
?u,236; penalty of 100 per cent, for false re- 
turn, $5,236; penalty of five per centum for 
failure to pay tax within the time prescribed 
by law, $261.80; interest, $10i.72; total, $10,- 
838.52. This amount was collected by dis- 
fi'aint. Subsequently, and within the proper 
time, the plaintiff didy appealed from said 
assessment to the commissioner of internal 
revenue, which appeal was denied. 

The first question relates to the consti-uc- 
tion of the clause in the statute which ex- 
empts from the tax on deposits in savings 
banks, "aU. deposits not exceeding two thou- 
sand dollars, made in the name of any one 
person." The natm-al construction is, that 
all those deposits, made in the name of one 
person, which do not exceed two thousand 
dollars, are exempt It is a very different 
expression from the clause in the statute re- 
lating to income taxes (Act July 14, 1870, § 
8; 16 Stat 258), in which it is provided, that 
"the sum of two thousand dollars of the 
gains, profits and income of any person shall 



be exempt fi:om'said income tax." The ob- 
vious intent of that clause was to deduct for 
taxable purposes, the sum of two thousand 
dollars from the income of any person, and 
to do more than exempt from tax all incomes 
of any one person, not exceeding two thou- 
sand dollars. The clause imder considera- 
tion exempts those deposits, and those only, 
of any one person, which do not exceed two 
thousand dollars. 

This construction has been placed upon sim- 
ilar language by the supreme comt. The 
ninth section of the act of July 13, 18G6 (14 
Stat 137), provided that savings banks should 
be exempt from tax "on so much of their de- 
posits as they have invested in secm'ities of 
the United States, and on all deposits less 
than five hundred dollars made in the name 
of any one person." air. Justice Clifford, who 
gave the opinion of the court, in discussing 
the subject of taxation of savings banks im- 
der this statute, says: "Savings banks are 
not exempt from such taxation except in 
certain eases, nor are they entirely exempted 
unless they have invested the whole of their 
deposits in the secm'ities of the United States, 
if any of the deposits made in the name of 
one person amounted to or exceeded $500. 
Deposits in sums less than $500, and all such 
as are invested in the public secmrities, if the 
bank falls within the category described in 
the proviso, are exempt fi'om such taxation." 
Oulton V. Savings Inst, 17 "Wall. [84 U. S.J 
109. 

The plaintiff claims, in the second place, 
that it was not liable to the penalty of one 
hundred per cent Section 3414 of the RevisedO" 
Statutes provides, that "a true and complete 
retm*n of the monthly amount of « * * 
deposits * * * shall be made and render- 
ed in duplicate, on the first day of December, 
and the first day of June, by each of such 
banks * * =s i(^itii ^ declaration annexed 
thereto, under the oath * * * of the presi- 
dent or cashier of such bank, * * * in such 
form and manner as may be prescribed by 
the commissioner of internal revenue, that 
the same contains a true and faithful state- 
ment of the amounts subject to tax as afore- 
said." Section 3415 provides, that, "for any 
refusal or neglect to make return and pay- 
ment, any such bank * « * shall pay a 
penally of two hundred dollars, besides the 
additional penalty and forfeiture provided 
in other eases," Section 3176 provides, that 
"the collector, or any deputy collector, in 
every district, shall enter into and npon the 
premises, if it be necessary, of every person 
therein who has taxable property, and who 
refuses or neglects to render any return or 
list required by law, or who renders a false 
or fraudulent return or list, and make, ac- 
cording to the best information which he can 
obtain, including that derived from the evi- 
dence elicited by the examination of the col- 
lector, and on his own •view and information, 
such list or retm-n, according to the form. pre- 
scribed, of the objects liable to tax, owned or 
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possessed'or under tlie care or management 
of such person, and the commissioner of in- 
ternal revenue shall assess the tax thereon, 
including the amount, if any, due for special 
tax, and, in ease of any return of a false or 
fraudulent list or valuation, he shail add one 
hundi'ed per centum to such tax." It is not 
a prerequisite to the addition of the penalty 
that the return should he wilfully false. If 
the retm'n is not in fact true, the commission- 
er is authorized to affix the penalty. The 
record shows that the plaintifE was in de- 
fault, and that the assessor was authorized 
by the statute to mate his retm'u of the ob- 
jects liable to tax, and that the requirements 
of the statute were complied with. Bailey v. 
Raihroad Co., 22 Wall. [89 U. S.] 604. 

The plaLatiff next daims, that, if those de- 
posits only which do not exceed two thousand 
dollars are exempt from taxation, the statute 
is in violation of the clause of the constitu- 
tion which provides, that "all duties, imposts 
and excises shall be uniform throughout the 
United States" (article 1, § 8), because the 
tax is against the depositors, and all deposit- 
ors are not required to pay the tax. "What- 
ever may be the true theoiy in regard to the 
natm-e of the tax upon dividends and inter- 
est upon bonds of railroad and other corpora- 
tions, which was imposed by the 122d sec- 
tion of the act of June 30, 1864 (13 StaL 284), 
as amended by the ninth section of the act of 
July 13, 1866 (14 Stat. 138), and which was 
the subject of discussion in Barnes v, Rail- 
roads, 17 Wall. [84 U. S.] 294, and in U. S. 
J. Railroad Co., Id. 322, and in Stockdale v. 
^Insurance Cos., 20 Wall. [ST U. S.] 323, it is 
sufficiently plain, that the tax now in ques- 
tion is a tax upon the corporations. Bank 
for Savings v. 'Collector, 3 Wall. [70 U. S.] 
495; Oulton v. Savmgs Inst, 17 Wall. [84 
U. S.] 109. 

The remaining objection to the validity of 
the assessment, which was stated in the ap- 
peal, was not insisted upon. Let judgment 
be entered for the defendant 

[NOTE. On writ of erro'* sued out by the 
plaintiff, this cause was heard by the supreme 
court, and the judgment of the circuit court 
reversed, Mr. Justice Field delivering the opin- 
ion. It was held that the defendant had erred 
in his construction of the law; that the assess- 
ment of tlip tax on all deposits which exceed- 
ed $2,000 without any deduction of that 
amount, and the imposition of a penalty for not 
making a return in accordance with his views, 
w^ere illegal, and that the moneys tlius exacted 
from the savings bank should he returned. 104 
U. S. 708.] 
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GERMOND V. ANTHRACITE INS. CO. 

[2 Wkly. Notes Oas. 399.] 

District Court, E. D. Pennsylvania. Sept 10, 
1875. 

IXSURANOE UPON ADVANCES. 

Insurer of a debt liable only to extent that 
the res as a security is impaired by the peril 



[iO Fed. Cas. page 262] 

insured against No contribution for general 
average in insurance on advances. 

In admiralty. This was an action upon a 
policy of insurance for $4,500, effected by 11- 
bellant upon advances valued at the sum 
insured upon the bark Irma, from Balti- 
more to Aspinwall, in which the libellant 
claimed for a total loss. The vessel sailed 
from Baltimore, and becoming disabled put 
into Nassau, where she remained for over 
four months. The master being unable to 
obtain funds to continue the voyage, the 
bark sailed for New York, under a bottomry 
bond for $4,500, given to secm'e a debt in- 
curred for temporary repairs and the ex- 
penses of the vessel while at Nassau, for 
nonpayment of which she was, under pro- 
ceedings instituted under the Nassau bot- 
tomry bond, sold at marshal's sale in New 
York for $1,350. A reference to commission- 
ers was had, who reported that the amount 
of expenses incurred for sea damages, in- 
cluded in the bottomry bond, was $2,000, and 
that the contribution in general average, 
payable by the vessel for the detention in 
the port of necessity, was $896, making the 
total sum payable by the vessel $2,896. 

Mr. Coulston, for libellant, argued that this 
was an abandonment of the voyage, and that 
the sale under the bottomry bond at New 
Tork constituted a technical total loss, and, 
the insurance company, having neglected to 
take up the bottomi*y bond, the whole amoimt 
of the policy should be paid by the respond- 
ents; that respondents had acted as insurers 
upon the hull, and had placed themselves in 
the predicament of accepting an abandon- 
ment, although an actual abandonment by 
libellant was impossible, and cited Arn. Ins. 
944; Bradlie v. Maryland Ins. Co., 12 Pet 
[37 XJ. S.] 378; Da Costa v. Newnham, 2 
Term B. 407. 

Mr. Henry, contra, contended that there 
was no total loss, as there was no abandon- 
inent, nor would the sale by reason of the 
failure of the owner to furnish funds for the 
vessel at Nassau, change a partial to a total 
loss. American Ins. Co. v. Ogden, 20 Wend. 
287. The utmost extent to which liability 
attached under this policy was for sea dam- 
ages sustained by the vessel. The insurer 
of a debt' was liable only to the extent that 
the res as a security is impaired by the perils 
insured against 1 Pars. Mar. Ins. 229- Smith 
V. Columbia Ins. Co., 17 Pa. St 253. The 
general average charges upon the hull can- 
not be considered in an insurance upon ad- 
vances also; otherwise in adjusting a loss, 
in addition to the known contributory inter- 
ests of hull, freight and cargo. It would be 
necessary to add another interest, that of 
lien creditors, whose debt has been preserved 
by such expenditure, for which there is no 
authority, and which would render adjust- 
ments too uncertain. 
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THE -COURT (CADWALADEiR, District 
Judge) was of opinion that no question of 
contribution, under the name of general aver- 
age, or otherwise, arose in this case, and 
decreed for the amount of the sea damage, 
as reported by the commissioners, $2,000, 
with interest. Decree accordingly. 



Case "No. 6,366. 

GERNON v. BOCOALINB. 

[2 Wash. C. C. 199.] i 

Circuit Court, D. Pennsylvania. April Term, 
180S. 

Pleaiung 117 Eqcity— Beplication Destine Al- 
LEGATioxs IN Plea— Answer— Plea 

IN AVOIDAXCE. 

1. Where the replication denies all the allega- 
tions in the plea, the plea must be supported by 
evidence. 

2. If an answer to any particular charge in 
the bill deny the same, it must be opposed by 
the plaintiff, by two witnesses, or by one and 
circumstances. 

3. A plea in avoidance of, and not responsive 
to the bill, stands for nothing as evidence of 
the facts stated in it. 

{Cited in Tilghman v. Tilghman, Case No. 
14,045.3 

111 equity. Plea to the jurisdiction of the 
court, (sworn to,) that the plaintiff was, at 
the time of filing his bUl, a citizen of the 
state of Petinsylvania. To the plea, a gen- 
eral replication was filed. The deposition of 
one witness was read, who proved that the 
plaintiff, in the summer of 1807, removed 
into the state of New-Jersey, with his family, 
sold part of his furniture after his leaving 
this state, and removed the rest to his place 
of residence at Burlington. 

M. Levy, for defendant, observed, that the 
plea, being sworn to, could not be overruled 
by the deposition of one witness. 

WASHINGTON, Circuit Justice. The rep- 
lication having denied aU the matter of the 
plea, the latter must be supported by evidence. 
If an answer, responsive to any charge in 
tlie bill, deny the same, it must be opposed 
on the part of the complainant, (who makes 
■£his part of the answer evidence, by calling 
upon the defendant to give evidence against 
himself,) by two witnesses, or by one wit- 
ness, with the addition of circumstances. But 
a plea is always in avoidance of the bill, and 
never responsive to it It of course stands 
for nothing, as evidence of the facts stated 
in it. Plea overruled. 

[See Case No. 5,367.] 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., .Esq.] 
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.GERNON y. BOEOALINB. 
[2 W^sh. C. O. 130.] 1 
Circuit Court, D. Pennsylvania. Oct. Term, 

•■ ■ ■ 1807. ■ ■ • 

Ne Exeat — Authority op District Judges to 
Issue— SoppoRTiNO Affidavit— Amendment. ^ 

1. The district judges of the courts of the 
United States have no authority to issue writs 
of ne exeat. 

[Cited in Loewenstein v. Biernbaum, Case 
No. 8,461a; Lewis v. Shainwald, 48 Fed. 
500.] 

2. The affidavit upon which this writ will is- 
sue, should be positive to a debt, or to the be- 
lief of the plaintiff, that a certain balance of 
account was due. 

3. The plaintiff was admitted to amend his 
affidavit; and being sworn, at the instance of 
the defendant, he was permitted to state, that 
a particular item of his claim had not been 
passed upon by arbitrators, who had examined 
the accounts between the parties. 

A ne exeat had been awarded in this case, 
by the district judge, arid bail taken. A mo- 
tion was now made to discharge it, on the 
ground that the district judge had no power 
to award it. Upon this groimd, the court 
quashed the writ. The plaintiff then moved 
to award a new writ, which was objected to 
by Levy, for defendant; the plaintiff having 
stated, that the bUl is filed on account of a 
particular transaction, in a ceitain vessel, 
which transaction has been referred, and was 
settled, as appears by an item in the account, 
on which the arbiti*ators acted, in which they 
credit the defendant 9,000 dollars, on account 
of this vessel and cargo. Secondly: that the 
affidavit is insufficient, as it merely states 
that the plaintiff has a just demand against 
the defendant; whereas if he claimed a debt, 
he should have stated positively, that so 
much was due, or if he claimed a balance of 
account, he should have sworn, that he verily 
believed the balance in his favour to be so 
much. Tidd. Pr. 21; 2 Ves. Sr. 489; 3 Atk. 
501. Thirdly: the bill has no equity for this 
court; for if a balance is due the plaintiff, 
he may have a remedy at common law. 

Mr. flawle, for plaintiff, 
Mr. Levy, for defendant. 

^T THE COURT. The affidavit is clearly 
defective. The plaintiff should swear posi- 
tively to a debt, or to his belief that a certain 
balance of accoimt was due. The plaintiff 
being in court, and making this affidavit, the 
com-t awarded a new writ; it appearing upon 
the examination of the plaintiff, who was 
sworn at the instance of the defendant, that 
the particular account on which this suit was 
brought, though laid before the arbiti-ators, 
had not been acted upon in any manner. 

[See Case No. 5,366.] 

1 [Originally published from the MSS. of Hon, 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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Case Ho. 6,368. 

GERNON et al. v. COCHRAN. 
[Bee, 209.] i 

District Court, D. South Carolina, Aug. 9, 
1S04. 

Prize— Keferescb to Respective Governments 
OP the Parties— Decision bt Ministers— Evi- 
dence OF — Master op Vessel as Agent op 
Owners and Shippers. 

1. Parties agreeing to refer a matter of prize 
or no prize to their respective governments 
shall be concluded by the decision of the minis- 
ters of those governments resident here. 

2. Such decision sufficiently evidenced by a 
letter from the consul general of the party 
against whom the decision is 'made, stating 
what the ministers had ordered him to com- 
municate as their determination. 

3. Consuls represent the subjects of their re- 
spective nations (if not otherwise represented), 
where such consuls reside. 

rCited in Harrison v. Vose, 9 How. (50 U, S.) 
382.3 

4. A captain of a ship, in a foreign port rep- 
resents both owners and shippers not having 
any other agent on the spot. 

Before BEE, District Judge. 

Carvin, owner of a French privateer, had 
captured this Spanish brig at a time when it 
was insisted, that no such capture could be 
legally made, peace having then taken place 
between France and Spain. By recm-renee 
to the proceedings of this comrt so far back 
as August, 1796, it appeared that a suit was 
instituted by the Spanish consul against the 
Ceres; but, no libel having been jGQed, that 
suit was, upon motion, dismissed. On the 
30th of November following, the Spanish con- 
sul instituted another suit, and on the 14th 
of December following, before any other pro- 
ceedings were had than a return of the war- 
rant and proclamation for claim, the parties, 
by their proctors, obtained an order, founded 
6n consent, that the marshal [Cochran] shoulfi 
sell the brig Ceres and cargo, and pay the 
net amount according to the stipulations of 
the following agreement between Carvin, 
ownet of the privateer, on the one part, and 
(Jemon, captain of the Spanish brig Ceres, on 
the other. It was also signed by the consuls 
of France and Spain. "Whereas we find it 
impossible to settle definitively the difference 
«susting between us, as to the validity of the 
capture of the brig Ceres, by the privateer 
LeVengeur, we do therefore, refer the de- 
cision of the matter to our respective govern- 
ments, obliging om'selves respectively to pay 
such damages and interest, as the said gov- 
ernments shall award. In the mean time we 
consent that the said vessel and her cargo, 
shall be sold by the marshal of the court of 
admiralty of South Carolina at public auc- 
tion, for cash, after a notice of twelve days 
in the gazettes of Chaiieston. "We consent, 
that the said marshal shall receive the amount 
of the sales, and after deducting therefrom 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 



• all customhouse charges, and other necessa- 
ry expenses, shall lodge the balance in the 
Bank of South Carolina, to be paid over to 
the party, in whose favour the two govern- 
ments shall decide: for which purpose no 
other form shall be required, than the pro- 
duction at the bank of a copy of said decis- 
ion duly legalized by the consuls of France 
and of Spain, Reserving to ourselves respec- 
tively, a right to adopt sucb means for ob- 
taining a decision favourable to our claims as 
to each of us may seem most expedient." 
"(Signed) Carvin. Gernon." On the 10th of 
Jime, 1790, a letter was produced from the 
consul general of France at Philadelphia, to 
the French consul in Charleston, which 
states that the ministers of France and Spain 
at Philadelphia had determined the prize to 
be illegal, and ordered restitution tliereof to 
the persons entitled thereto: they fm-ther 
durected that appraisers should be appointed 
to ascertain damages for detention. 

The judge said that this certificate of the 
consul general of France was conclusive, as 
to a decision on the point contained in the 
agreement; and that such decision by the 
ministers of the two countries, resident in 
the United States, was sufficient to justify 
him in saying that the two governments had 
decided, and in ordering the agreement to be 
carried into execution. He added that, 
though doubts might have arisen as to thcj 
original power of the covirt to order a sale, 
yet, as it had been made by the solemn con- 
sent of all the parties in whom any interest 
then appeared, and as the agreement was 
sanctioned by the French and Spanish con- 
suls, who are general agents for the subjects 
of their respective countries, not otherwise 
represented, no objection to the jurisdiction 
could now be suffered to avaiL The mar- 
shal was, therefore, ordered to pay into tlie 
Bank of South Carolina, the balance in his 
hands of the proceeds of sale referred to, 
in the agreement, in the name and for the 
use of Gei'non, and sundry other persons, who 
have since produced powers of attorney 
from those interested in the vessel and cargo. 
Gernon had originally been mate of the Ce- 
res, but appointed captain by one Golibart, 
who then commanded her. A letter of attor- 
ney from Golibart to Gernon was produced, 
and contained full powers to act in Golibart's 
name and stead. This, the judge said, made 
him lawful representative, in a foreign port, 
of the o-wners and shippers concerned in the 
Geres and her cargo, unless some more spe- 
cial power to the contrary should appear. 
Even admitting, as had been asserted, biit 
not proved, that Golibart was dead, still Ger- 
nou's power subsisted as to aU such of the 
concerned as had not thought fit, in the long 
period of eight years, from the commence- 
ment of these proceeding, to divest him of 
his general authority, by some special revoca- 
tion of it. Three of the parties had done 
this. As it could not be doubted that the 
rest had received equal information of the 



[10 Fed. Cas. page 265] 



(Case Ho. 5,370) GERTRUDE 



state of the vessel, their silence mnst he con- 
strued into an acquiescence in Gemon's agen- 
•cy. 



GERNON (ORANMER v.). See Case No. 3,- 
359. 

GERRITY (POGARTY v.). See Case No. 4,- 
S95. 



Case No. 5,369. 

The GERTRUDE. 

[Blatehf. Pr. Gas. 374.] i 

District Court, S. D. N^w Torli. July, 1863. 

Pkize— Blockade— False Papers. 

Vessel and cargo condemned for an attempt 
to • violate the blockade, and because of false 
papers as to their destination, and because the 
cargo was partly contraband of war, on trans- 
portation to a port of the enemy, 
[Cited in The Stephen Hart, Case No. 13,- 
364; The Springbok, Id. 13,264, 5 Wall. 
(72 U. S.) 20.1 

In admiralty. 

BETTS, District Judge. The above ves- 
sel and cargo were captured, as prize, at 
sea, by the United States ship-of-war Van- 
derbilt, on the 16th of April, 1863; and, due 
proceedings being thereupon taken before 
the court, on the return of the marshal of the 
monition and attachment served in a suit, a 
decree of default, for want of an appear- 
ance or answer of any party intervening for 
the vessel or cargo has been regularly en- 
tered. 

Upon papers captured on board of the ves- 
sel, and the proofs in preparatorio, the facts 
in the case appear to be, that she had a cer- 
tificate of British registry, executed at Lon- 
don, January 10, 1863, to Thomas Sterling 
Begbie, of that place, she being of British 
build, the same month. On the 8th of April, 
1863, a shipping agreement was made be- 
tween James Raison and a crew for a voy- 
age in said vessel from the port of Nassau 
to any port or ports in North or South 
America, or the West Indies, or Bermuda, 
and back to the port of Nassau, not to ex- 
ceed three months. On the same day she 
cleared from said port of Nassau, for St 
Johns, N. B., with a miscellaneous cargo, 
including conti-aband of war, shipped the 
same day by Henry Adderly & Co., at Nas- 
sau, for St. Johns, N. B., deliverable to or- 
der, with a letter of advice from the shipper, 
dated April 7, 1863, addressed to W. J. R. 
Wright, at St. Johns. No log-boofe was found 
on board. 

The master, the third mate, and the en- 
gineer of the vessel were examined as wit- 
nesses. The prize was captured about 8 
o'clock a, m., on the 16th of April, ofC the 
island of Eleuthera, after three hours* chase. 
Pour guns were fired at her by the chasing 
ship to bring her to. The master says that 

1 [Reported by Samuel Blatchford, Esq.} 



he understood the object, but kept on his 
course, endeavoring to get out of the way; 
that he was bound, by his papers, to St 
Johns, but was going to Charleston, if he 
could get there; that his cargo, loaded at 
Nassau, consisted of powder, tin plate, boots, 
blankets, and hops; that he and the owner 
knew all about the war and the blockade 
of Charleston; that he attempted to enter 
that port knowing that it was blockaded by 
the United States government; that there 
was a passenger on board— a Charleston 
pilot— under an assumed name; that the 
witness was generally steering his vessel 
for Charleston; and that he had attempted, 
during the voyage, to enter Charleston or 
Wilmington, or wherever he could get in, 
and was chased off. The other two wit- 
nesses give no testimony contradicting the 
master, or favoring the innocency of the 
vessel. 

' It accordingly is proved satisfactorily to 
the court, that the voyage was got up, and 
prosecuted down to the seizure of the vessel, 
with the intent and endeavor to break the 
blockade; that her papers as to her destina- 
tion were simulated and false; and that she 
was carrying cargo contraband of war, with 
the design to convey it to the aid and use of 
the enemy, with full knowledge of the crim- 
inality of the enterprize. 

A decree of condemnation and forfeiture 
of the vessel and cargo must be entered. 



Case No. 5,370. 

The GERTRUDE. 

[3 Story, 68; 2 Ware (Dav. 176) 181; 4 Law 
Rep. 444.] 1 

District Court, D. Maine, Dec. Term, 1841. 

Circuit Court, D. Maine. May Term, 1844. 

Customs Duties — Propertt Subject to Dttt — 

Tackle, Appakel and Furnituke op Wuecked 

Vessel— Goons Landed From Such Vessel. 

1. The tackle, apparel and furniture of a for- 
eign vessel wrecked upon our shore, and land- 
ed and sold separate from the hull are not 
goods, wares and merchandise imported into the 
United States within the meaning of the rev- 
enue laws. 

[Cited in M'Lean v. Hager, 31 Fed. 606; The 
Conqueror, 49 Fed. 105.] 

2. Goods taken and landed from a foreign 
vessel wrecked upon the coast are not subject- 
ed to forfeiture under the 50th section of the 
act of March 2, 1799, c. 128 [1 Story, Laws, 
617; 1 Stat 665, e. 22], by being landed with- 
out a permit from the collector. 

[Cited in The Es Lady Esses, 39 Fed. 767.] 

This was an appeal from the decree of the 
district court for the district of Maine. The 
original proceedings in the district court are 
fully presented in the following statement of 
facts and in the opinion of the district judge. 
This was a libel for a forfeiture founded on 
the 50th section of the collection act of 1799. 

1 [Reported by William W. Story, Esq. 4 
Law Rep. 444, contains only a partial report] 



GERTEUDE (Case No. 5,S70) 

c. 128 [1 Stat. 665, c. 22]. The libel alleged; 
that on the 1st of January, 1840, certain 
goods, wares and merchandise of the value 
of $400, brought from a foreign port, were 
unladen from the brig Gertrude CWilliam F. 
Andrews, claimant] without a permit there- 
for having been first obtained from the col- 
lector of the port, against the form of the 
statute, whereby said brig became forfeit- 
ed to the United States. It appeared from 
the evidence, that she was a British brig, and 
that on the 9th of December, 1840, she was 
driven on shore in a storm, and wrecked on 
the north side of West Quoddy Head. On 
the application of the master, surveyors were 
appointed by Solomon Thayer, a notary pub- 
lic, to examine the vessel, who after visiting 
and examining her, reported her to be a 
wreck, and in consideration of her exposed 
situation and the danger that she would go 
to pieces in the event of another storm, ad- 
Vised that she should be sold the next day 
where she lay, and she was sold accordingly. 
The day following the sale she was got ofC 
the rocks and towed into the harbor of East- 
port She had at the time no cargo on board, 
but her cables, anchors and rigging appear 
to have been taken on shore while she lay 
on the rocks at Quoddy Head, and before 
she was carried to Eastport, and this was 
the imlading, which was relied upon as in- 
volving a forfeiture of the vessel. 

Holmes, Dist. Atty., for the United States. 
C. S. and E. H. Daveis, for claimant 

WARE, District Judge. The single ques- 
tion in issue, between the parties in this case, 
is whether there has been a forfeiture by un- 
lading goods, wares and merchandise from 
the brig Gertrude, of the value of $400, with- 
out a permit having been first obtained there- 
for from the collector of the district, within 
which they were landed. The argument has 
indeed taken a somewhat wider range, but 
the judgment of the court must follow the al^ 
legata et probata, and be confined to the mat- 
ters that have been put in issue by the par- 
ties in their pleadings, and which are made 
out by the proofs. By the act of congress, 
March 2, 1799, c. 128, § 50 [1 Stat. 665, c. 22], 
under which the forfeiture is claimed, it is 
provided, that no goods, wares or merchan- 
dise, brought in any ship or vessel from any 
foreign port or place, shall be unladen from 
such ship or vessel within the United States 
without a permit from the collector of the 
port, or the naval officer, if there be one; 
and, if they are unladen contrary to the act, 
the master and all other persons knowingly 
concerned in aiding in the unlading or de- 
livering are subjected to a penalty of ?400; 
and when the goods so unladen shall amount 
to ?400 in value, the ship herself with her 
tackle, apparel and furniture, shall be sub- 
ject to forfeiture. There is no direct evi- 
dence that any thing was unladen from the 
vessel,, and -it, is conceded that she. had. no 
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cargo on board. But it appears when she 
went ashore, that she had on board two 
anchors and two chain cables, and certain 
other furniture and rigging employed in the 
navigation of the vessel, which were not on 
board when she was brought into Eastport. 
As no account is given of them by the claim- 
ant, it must be presumed that they were 
landed while she was lying on the shore near 
West Quoddy Head. If it were otherwise, 
it would be easy for the claimant to show it 
It is also cleg-r from the evidence, that the 
value of the rigging, of which the vessel 
had been stripped, including the cables and 
anchors, was more than ?400. 

Upon these facts two questions have been 
raised and argued at the -bar. First, wheth- 
er the tackle, apparel and furniture of a ves- 
sel thus cast on shore a wreck, which have 
been actually used or have been specially 
destined for the use of the vessel in navigat- 
ing her, are goods, wares and merchandise 
imported into the United States within the 
true intent and meaning of the revenue laws. 
At the first blush, this question would seem 
to admit a very easy answer. The rigging 
and apparel of a ship are a part of the ship, 
and therefore not merchandise in any other 
sense of the word than that in which the 
ship herself is. But it is said, that when 
the ship is wrecked and the rigging separat- 
ed from the hull, it becomes merchandise in 
the ordinary sense of the word. It is sold 
as such, and becomes mixed in the general 
mass of consumable commodities in the 
country. When thus separated with the in- 
tention of being thrown into the market and 
sold, as these articles take the place of oth- 
ers of the same character, which are regu- 
larly imported, the argument is, that there 
is fie same reason for charging them with 
duties as there would be if they were im- 
ported as cargo, and of course subjecting 
them to all the restraints and safeguards 
imposed by the revenue laws upon regular 
importations. All this may be admitted to 
be true, and the question will still return, 
whether this has been done by the legis- 
lature. However just and reasonable it may 
be, that goods thus introduced into the coun- 
try, and sold for common use and consump- 
tion, should be subject to duties, it is quite 
clear that the court has no authority to im- 
pose the tax. Our duty is limited to the 
inquiry whether it has been imposed by the 
legislature. 

If we look through the whole of the nu- 
merous acts of congress laying duites on 
merchandise imported, as well as those regu- 
lating the collection of the same, we shall 
find they uniformly contemplate the cargo; 
they refer to articles having the quality of 
merchandise in the ordinary and most popu- 
lar sense of the word. They refer also to- 
goods intended to be introduced into the 
country for sale and consumption, or for the 
general purposes of commerce. Although 
theyi speak generally of goods imported or 
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brouglit Into the United States, it has been 
uniformly held that, to constitute an im- 
portation within the true meaning and intent 
of these laws, the arrival must be volun- 
tary, with the intent to import them. If 
therefore a vessel not bound to the United 
States is by stress of weather forced into 
our ports, this will not constitute an im- 
portation, upon which the right to duties 
will attach. This, as the authorities cited 
at the argument abundantly prove, has been 
the uniform construction given to the reve- 
nue laws. The Mary [Case No. 9,183]; U. 
S. V. Vowell, 5 Cranch [9 U. S.] 368; U. S. 
V. Arnold [Case No. 14,469]; Prince v. U. S. 
[Id. 11,425]; Perots v. U. S. [Id. 10,993]; 
Peish V. Ware, 4 Cranch [8 U. S.] 347.' A 
like construction has been given to the navi- 
gation laws of England (Reeves, Shipp. 203) ; 
and probably the same rule prevails in every 
civilized community. It can only be a peo- 
ple, who have, made but little progress in 
civilization, that would not permit forei^ 
vessels in distress, ■ to seek safety in their 
ports, except under the charge of paying 
import duties on their cargoes, or under pen- 
alty of confiscation, if they were prohibited 
goods, which would be the consequence of 
applying to such cases the rigor of the fiscal 
laws. Against such a country the unfortu- 
nate mariner might justly exclaim, 

"Quae hunc tarn barbara morem 

Permittit patria? hospitio prohibemur arenae." 

To hold then the rigging of a vessel cast 
by misfortune a wreck on our shores to be 
goods, wares and merchandise imported into 
the United States, would be extending the 
operation of the revenue laws beyond what 
their natural and obvious meaning requires. 
The fiscal laws of the country, which furnish 
the means by which the whole . machinery 
of the government is sustained, although 
they impose burthens on individuals, are not 
to receive the strict and narrow construc- 
tion, that is given to penal laws. Neither 
are they, like remedial laws, to be enlarged 
by construction, so as to include cases, which 
seem to stand on the same reason with oth- 
ers, which are within the express words and 
the plain intention of the law, if it is not 
apparent that they were intended to be in- 
cluded by the legislature. They are to be 
applied according to their plain, natural 
and obvious meaning, regarding as well the 
general tenor as the particular words of 
the law; as comprehending all cases, which, 
from the general scope of the law, appear 
to have been intended and contemplated by 
the legislature; and neither to be extended 
by analogy, nor restrained by a strict con- 
struction, from the notion that they belong 
to the class of penal laws, because they im- 
pose burthens on individuals as a condition 
of their being allowed the free disposition of 
their property. Sullivan v. Winthrop [Case 
No. 13,600], 

The revenue laws, in ^11. cases contemplate 
a ship as a single object, and when it is 



subjected to any fiscal charge, it is imposed 
under the name of a tonnage duty. The 
rigging, furniture and appurtenances are a, 
pai-t of the ship. See the case of U. S. v> 
Chain Cable [Id. 14,776]; the very question 
was presented whether a chain cable, whidi. 
had been ptnrchased in a foreign country for 
the use of the vessel, was embraced by the 
revenue laws, under the terms "goods, wares 
and merchandise," which could not be landed 
without a permit The com-t held, that it 
was not If this vessel had gone to pieces 
on the rocks, so that there had been nothing 
but fragments remaining, it would hardly be 
pretended that the broken yards, the torn 
sails and damaged cordage, with the frag- 
ments of the hull, would come within the- 
descriptive words of goods, wares and mer- 
chandise imported, and liable to duty, or 
that it would be necessary for the master 
under penalty of confiscation of the wreck to 
obtain a permit from the collector before he 
could collect the disjecta membra on the- 
shore. And yet in what discriminative fea- 
tures woxild that case differ from the present?" 
It might be said of every part of these frag- 
ments, that they were goods, wares and 
merchandise brought into the United States 
from a foreign country, with the same rea-^- 
son as it is said of the rigging in this case. 
My opinion is, that the materials and rig- 
ging of a foregn vessel east upon our shore- 
as a wreck, when landed and sold do not 
come within the pm*view of the revenue laws 
as merchandise imported. 

But if this opinion is erroneous, then the 
second question which has been argued will 
arise, whether in this case a forfeiture of 
the vessel has been incurred by landing the- 
goods without a permit It is not to be 
readily supposed, that a provision so highly 
penal, as this section of the law is, was in- 
tended to be applied to a class of cases, in 
which a compliance with its terms would in. 
some instances be impossible, and in all in- 
volve the most imminent danger of the en- 
tire loss of the property. When a vessel is- 
thrown upon the coast a wreck, the cargo- 
liiust be saved by such means as are prac- 
ticable, or not saved at all. If the master,- 
before taking measm-es for placing it beyond 
the reach of the waves, must wait until he 
can obtain a permit of the collector for that 
purpose, whose residence may be a day's 
jom*ney from his vessel, it is very evident, 
that in many cases the entire cargo would be 
swallowed up by the waves before the per- 
mit could be obtained. To require a compli- 
ance with this section of the law in such 
cases would be nearly equivalent to the- 
revival of the old and barbarous custom, by 
which all wrecked goods were confiscated. 
Such a construction of the law is wholly in- 
admissible, if it will admit of any other. 
Now if we look at this section in connexion 
with the whole tenor of the law, it is evi- 
dent that the legislature contemplated only 
cases of vessels, which had arrived in safety- 
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^t the regular port of their destination, and 
certainly did not contemplate cases where a 
compliance with the law would be imprac- 
ticable. Upon the common principles there- 
fore of construing statutes, the words of this 
^section must be so interpreted as to carry 
into effect the general intent of the lawgiver, 
neither to defeat it, nor to extend it to cases 
clearly beyond the pm'view of the law. But 
this can hardly be considered as an open 
question. It was, as it seems to me, con- 
•clusively settled in the case of Peish v. Ware, 
4 Oranch [8 U. S.] 347, more than thirty years 
ago. For though in that case there was no 
allegation in the libel founded on this section 
of the law, there was one founded on the 
51st section, and in deciding it, the court 
thought necessaiy to give a construction to 
the 50th. In that case, the goods were land- 
■ed from a wreck without a permit, and it 
was held that, upon just legal constniction, 
the landing of the goods did not subject 
them to forfeiture under the 50th section. 
The act of landing in such a case, the court 
said, is not within the law, which is calcu- 
lated for cases in which the general requi- 
sitions of the law can be complied with, and 
not for salvage goods in cases where they 
-cannot be. 

Upon the whole, the conclusion to which 
I. am brought is, first, that the tackle, apparel 
and furniture of a foreign vessel wrecked 
upon om* shore, and landed and sold separate 
from the hull, are not goods, wares and mer- 
chandise imported into the United States, 
within the meaning of the- revenue laws. 
And in the second place, if they are to be so 
considered, that they are not subject to for- 
feitm'e under the 50th section of the act of 
March 2, 1799, c. 128 [c, 22,] by being landed 
without a permit from the collector. At the 
^ame time, it may not be improper to re- 
mark, that there is something of mystery 
hanging over this case. The evidence before 
the court is sufficient to raise the questions, 
which have been considered, and yet it is 
pretty clear, that the whole evidence which 
it was in the power of the parties to pro- 
duce, has not been before the court It is a 
little singular, that the informer in this ease 
is the piu*ehaser of the vessel at the sale 
that was made in conformity with the rec- 
ommendation of the surveyors; that he does 
not insist upon his title, and that the claim- 
ant now resisting the forfeiture is the orig- 
inal British owner. What might be the re- 
sult if every fact in the power of the pai-ties 
to prove was spread upon the record, is not 
for me to say. I can act only upon the al- 
legations that are made and the facts that 
are proved, and on them my opinion is, that 
the law requires me to pronounce, for the 
restoration of the vessel, but I shall grant a 
■certificate of probable cause of seizm-e. 

From. the decree an appeal was taken to 
tlie circuit court on behalf of the United 
States. 



G. Parks, for the United States. 
Charles K and E. K. Daveis, for defendant. 

STORY, Circuit Justice. I have examined 
the record and the opinion of the learned 
judge of the district comt delivered in the 
present case. I fully concur in that opinion, 
and have no desire to add any thing to his 
reasoning, which is so cogent and so satis- 
factory; or to amplify the authorities which 
he has so diligently consulted and comment- 
ed on. My judgment is, that the decree of 
the district court ought to be affirmed. 
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Case Ko. 5,371. 

In re GETCHBIiL. 

[8 Ben. 256.] i 

District Court, S. D. New York. Nov., 1875. 

Pkactice— Setting Aside Adjudication — Jdris- 

dictios—Veuifjoation— Notary Public— Seiiv- 

lOE OF Papeks— Waiver of Irregulakitt. 

1. A petition in involuntary bankruptcy veri- 
fied before a notary public was filed on the 25th 
of February, 1875, and an order to show cause 
was made returnable March 6th, 1875. On the 
return of the order, proof of service of the peti- 
tion and order to show cause was presented to 
the court, in the form of an affidavit, sworn to 
before a notary public, which contained no 
venue and in which the affiant swore that he 
served the copy of the petition and order to 
show cause on the bankrupt "by leaving the 
same personally with him." On the 6th of 
March, an adjudication of bankruptcy was 
made by default^ a warrant was issued, an as- 
signee was appointed, proofs of debt were filed 
and the bankrupt filed an application for his 
discharge. On November 1st, 1875, a credit- 
or presented a petition to vacate the adjudica- 
tion and all proceedings thereunder, because 
(1) the petition was verified before a notary 
public; (2) no deposition of any witness to any 
act of banliruptcy and no deposition as to any 
claim of any petitioning creditor is to be found 
on the files of the court; (3) because the proof 
of service of the petition and order to show 
cause was defective, and no order of publica- 
tion thereof was made: Hdd, that the verifica- 
tion of the petition before a notary public was 
irregular under lie Revised Statutes, but that 
such irregularity was a question of practice 
and not of jurisdiction. 

[Cited in Re Donnelly, 5 Fed. 787.] 

2. The adjudication was a judgment, and as 
effective as any other judgment to cure irregu- 
larities in practice which do not touch the ju- 
risdiction of the court. 

3. The absence of the depositions from the 
files was also a matter of practice and regular- 
ity, and not of jurisdiction. 

4. The lack of the venue in the affidavit of 
service, its being verified before a notary, and 
its failure to state that the petition and order 
to show cause were served on the bankrupt by 
delivering the same to him personally, and that 
no order of publication was made, were also 
matters of regidarity and there was nothing 
jurisdictional in them; and the debtor, by ap- 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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plying for a discharge, had waived all such 
objections, and his -waiver was binding on all 
creditors whose debts were provable. 

In bankruptcy. 

R. Sampter, for the application. 
TV. F. Scott, in opposition. 

BLATGHFORD, District Judge. In this 
case, which is one in involuntary bankrupt- 
cy, the petition was filed on the 25th of Feb- 
ruarj', 1875. An order to show cause was 
issued on the same day, returnable on the 
Gth of March, 1875. The petition was veri- 
fied by the taking of the oaths before a no- 
tai-y public. This was done before the Re- 
vised Statutes of the United States, approved 
June 22d, 1874, were promulgated in a vol- 
ume, and when it was not known that their 
effect was such as to repeal the statute which 
had authorized oaths to be used in proceed- 
ings in the courts of the United States, to be 
taken before notaries public. On the 6tli 
of March, 1875, proof of service of the peti- 
tion and order to show cause on the debtor 
was presented to the court, in the form of 
an afiidavit entitled in the matter and made 
by one William G. Gayler, and sworn to be- 
fore a notary public. The affidarit contained 
no venue. In it the affiant swore that he 
served a certified copy of the petition and of 
the order to show cause, on the 26th of 
li'ebruary, 1875, "upon Delos "W. Getchell, in 
the city of New York, by leaving the same 
personally with him." On the 6th of March, 
1875, an order of adjudication was entered, 
on the default of Getchell to appear, adjudg- 
ing him a bankrupt Thereupon a warrant 
was issued, under which his property was 
taken, and an assignee was duly appointed, 
and an assignment was made to him, and 
a number of proofs of debt have been filed, 
and the bankrupt has filed an application for 
his dischai-ge, proceedings under which are 
now pending before a register. Afterwards, 
and on the 1st of November, 1875, a creditor 
of the bankrupt's, who is not shown to have 
proved his debt, presented to the com-t a pe- 
tition, praying that the adjudication of bank- 
ruptcy and tlie proceedings thereunder be 
vacated, on the following grounds: (1) Be- 
caiise the original petition was verified be- 
fore a notary public; (2) because no depo- 
sition of any witness to any act of bank- 
ruptcy, and no deposition as to any claim 
of any petitioning creditor, is to be found 
on the files of the court, and the petitionei* 
had been informed by the clerk and be- 
lieved, that such depositions had never 
been presented to the couit or filed with 
the clerk; (3) because the proof of service 
of tlie petition and order to show cause 
on the debtor was defective, in that the 
venue was not stated therein, and it was 
sworn to before a notary public and it 
did not allege that the petition and the order 
to show cause were served on the debtor by 
delivering the same to him personally, or by 
leaving the same at his last or usual place | 



of abode; and no order for the publication 
of the same had been entered or obtained. 

1. As to the verification of the petition be- 
fore a notary public. This was irregular, 
but the irregularity did not affect the juris- 
diction of the court. If, before the order of 
adjudication was entered, the irregularity 
had lieen brought to the notice of the court, 
it could, and would have been remedied. 
But the question as to whether the petition 
is verified before a proper officer, is one of 
practice and not of jurisdiction. It is com- 
petent for the court to decide that it is veri- 
fied before a proper officer, and, when the 
coui't has so decided, and an orda- of adju- 
dication has been entered, it is too late for 
the debtor or for any creditor to raise the 
question. An order of adjudication is a 
judgment^ and is as effective as any other 
judgment to ciu'e irregularities in practice 
which do not touch the jm-isdiction of the 
court. 

2. As to the depositions which are not now 
to be found on file and which it is alleged 
were never filed, tjie objection is of the same 
character with that in regard to the verifi- 
cation of the petition. The order to show 
cause which was issued recites that it is 
made on "reading and filing proofs sustaining 
the allegations of the petition in the matter 
aforesaid." The matter is one of practice 
and regularity, and not of jm-isdiction. The 
filing of the proper petition confers jurisdic- 
tion to issue the order to show cause, and 
the depositions are only necessary as evi- 
dence to enable the court to decide that sufli- 
cient grounds exist for the enU-y of an order 
to show cause. 

3. The objection in respect to the absence 
of the statement of any venue in the affidavit 
of sei-vice of the petition and order to show 
cause on the debtor, and the objection that 
such affidavit was sworn to before a notary 
public, and the objection that such affidavit 
did not allege that the petition and the order 
to show cause were served on the debtor by 
delivering the same to him personally, or by 
leaving the same at his last or usual place of 
abode, and that no order for the publication 
of the same had been entered or obtained; 
are not tenable. They are not made by tlie 
debtor, but ai-e made by a creditor, who does 
not bring them to the attention of the court 
until nearly six months after an adjudica- 
tion of banki'uptcy has been entered. The 
statute dii-ects that "a copy of the petition 
and order to show cause shall be served on 
the debtor, by delivering the same to him 
personally, or leaving the same at his last 
or usual place of abode, or, if the debtor 
cannot be found and his place of residence 
cannot be ascertained, service shall be made 
by publication in such manner as the judge 
may direct;" and that "no further proceed- 
ings, unless the debtor appears and con- 
sents thereto, .shall be had, until proof has 
been given, to the satisfaction of the court, 
of such* service of publication." The court 
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had a right to declare on the presentation 
of the proof of service, that it -was satisfied 
with the affidavit of service (the debtor not 
Appearing and not raising any question) al- 
though it contained no venue, and although 
it was sworn to before a notary public, and 
-although it only stated that the person mak- 
ing the service left the copy of the petition 
and order to show cause personally with the 
debtor, and did not state that he delivered 
it to the debtor personally. These are mat- 
ters of regularity. There is nothing jurisdic- 
tional in them. It is not offered now to be 
shown that the copy of the petition and order 
to show cause was not delivered to the debt- 
or personally. On the contrary, Gayler, the 
person who made the affidavit of service on 
which the court acted, now deposes, that, on 
the 26th of February, 1875, he personally 
served upon the debtor a copy of the petition 
and order to show cause, by handing said 
■copy to him and leaving the same with him, 
iind that he personally knew the debtor and 
knew him to be the person to whom the or- 
■der was du-ected. The bankrupt also de- 
poses, that Gaylei', on the day named, pei'- 
^onally handed to and left with him a copy 
of the petition and order to show cause; that 
he well knew that he was* insolvent, and 
had stopped payment, for more than forty 
■days immediately preceding the day the peti- 
tion was filed, of certain promissory notes 
made by him (that being the act of bankrupt- 
cy alleged in the petition), and well knew that 
he could not make any good answer to the 
petition nor show any cause why he should 
not be adjudged a bankrupt; and that, 
therefore, he refrained from making any ap- 
pearance on the order to show cause. 

It may also be said, in regard to the objec- 
tions raised under the thix'd head, that they 
go at the utmost only to the question wheth- 
er the court obtained jurisdiction of the pex*- 
son of the debtor, and that the debtor, by ap- 
plying for discharge in the proceedings, has 
waived all such objections, and his waiver 
is binding on all creditors whose debts are 
provable. 

The application to vacate the adjudication 
is denied, with costs. 



Case ISTo. 5,372. 

Es parte GETTLBSON. 

[The case reported under above title in 1 
Gaz. 132, is the same as Case No. 5,373.] 

Case IsTo. 5,373. 

In re GETTLESTON. 
[1 N. B. H. G04 (Quarto, 170); i 1 Gaz. 132.] 
District Court, D. California. Dec. 14, 1867. 

Baskiicptct— Powers op Registeb — Effect op 
Decision. 
It was the intention of congress to make 
the register's acts the acts of the courts, and to 

1 [Reprinted from 1 N. B. R. 604 (Quarto, 
170), by permission.] 



vest them with all the powers of the district 
courts in relation to all matters about which 
there is no contest. They are also to give 
their opinions upon all questions, points, and 
matters arising before them upon which there 
is a contest, which opinions will be final unless 
the parties litigant reauest the question, point, 
or matter contested to be certified to the dis- 
trict judge. 

[Cited in Re Lanier. Case No. 8.070; Re Hy- 
man. Id. 6,984; Re Bogert, Id. 1,598; Re 
Kingon, Id. 7,815; Re Bond, Id. 1,618; 
Re Blaisdell, Id. 1,488; Re Allen, Id. 208.] 

In this case, on the 25th of November, 
1867, Henry Gettieston the bankrupt, by 
Wm. P. Daingerfield, his attorney, presented 
to the undersigned, as register in bankrupt- 
cy, a petition, a copy of which is hereto an- 
nexed, praying that he may be decreed to 
have a full discharge from his debts prova- 
ble under the bankrupt act [of 1867 (14 Stat 
517)], and that a certificate thereof may be 
granted to him in accordance with the same. 
On the 10th day of December, A. D. 1867, 
the said bankrupt, by his attorney, appeared 
before the undersigned and moved that an 
order of publication and notice be granted, 
fixing the time and place of holding a court 
of bankruptcy, at which all the creditors 
who have proved their debts, and other 
persons in interest, may appear and show 
cause, if any they have, why the prayer of 
the aforesaid petition should not be granted; 
and also, they further order that the sec- 
ond and third meetings of the creditors of 
the said bankrupt, required by the 27th and 
28th sections of the bankrupt act, shall be 
held at the same time and place to be fixed 
for the serving of the petition for a dis- 
charge, and that all the creditors of the said 
bankrupt, and other persons in interest, may 
then and there appear and prove their debts, 
if not already proved, and show cause, if 
any they have, why the prayer of the peti- 
tioner should not be granted. And also, the 
further order that a copy of the said petition 
and order to be granted, shall be published 
according to law. Upon hearing the fore- 
going motion for the order aforesaid, the 
undersigned, as register in bankruptcy, re- 
fused to grant the motion, on the ground that 
although the acts set forth in this petition 
were sufficient upon which to base the order 
asked for, doubts have been expressed by 
members of the bar as to the powers of the 
registers in bankruptcy to act in relation to 
any other matters than those specified in 
section 4 of the bankrupt act, and rule 5 
of the general orders in bankruptcy of the 
supreme court of the United States, unless 
the district court shall in any particular 
matter otherwise direct Upon the under- 
signed, as register, refusing to grant the 
order, as requested, the petitioner, by his 
attorney, pui-suant to the provisions of sec- 
tion 6 of the bankrupt act, proposed to take 
the following poiftts of law, arising in the 
course of proceedings before a register, 
which the undersigned hereby certifies to 
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tlie judge for his opinion thereon: Have not 
registers in bankruptcy, to whom a case is 
referred, under form 17, as prescribed by 
the supreme court of the United States, 
power, and is it not their duty to do and 
perform each and all of the acts that the dis- 
trict jjidge has the power to do and perform, 
unless an issue of fact or law is raised and 
contested by a party to the proceeding be- 
fore him? And until such issue of fact or 
law is raised, does not a register to whom a 
case is referred possess all the powers 'of 
the district court in relation thereto, except 
the power to commit for contempt? Rule 17 
of the district court requires that a register, 
certifying a question of law to the court, 
shall briefly state his opinion of the same. 
Pursuant to the requisition of the rule the 
undersigned gives the following: 

The bankrupt act, as it was finally passed 
by congress, contained many provisions that 
are not precise in language, and therefore 
impose upon the courts of the country the 
onerous duty of hearing, and deciding, many 
questions as to their construction, that would 
have been avoided had the original bill, as 
proposed, been passed. The act, as it now 
stands upon the statute book, contains many 
of the provisions of the insolvent laws of 
Massachusetts and of "the new law of bank- 
ruptcy," as recently adopted in England. 
The provisions in relation to the powers and 
duties of registers are almost identical in the 
English and American bankrupt law. Such 
being the case, it is not a matter of surprise 
that the language of the several provisions 
of the law is not as carefully selected, or pre- 
cisely used, as would be desirable. In Eng- 
land the administration of the bankrupt law 
devolves upon the lord chancellor, commis- 
sioners who are vested with like powers as 
the district Judge, registers and assignees, 
and other inferior oflacers, as clerks, taxing 
masters, &c,; and the registers bear the 
same relation to the commissioners that the 
registers in the United States do to the sev- 
eral district courts. Being without the abil- 
ity to refer to books of English authority to 
determine what have been adjudged to be the 
powers of the registers under the English 
bankrupt act, I can only infer that as there 
are but a limited number of commissioners, 
that the powers and the duties of the regis- 
ters are coequal with the commissioners in 
all cases, when there is no contest, as any 
other supposition would impose upon tlie 
commissioners more duties than it would be 
possible for them to perform. 

In exercising the powers imposed on con- 
gress, by the 7th section of article 1 of the 
constitution, to establish "uniform laws on 
the subject of bankruptcies throughout the 
United States," that body was embarrassed 
by the conflict of interest of the several 
states, which have heretofore given different 
measures of justice to creditors residing 
within and witliout their jurisdiction, and 
forced to Impose upon the federal disti'ict 



courts already in existence the duty of ad- 
ministering the bankrupt law, rather than 
establish separate and distinct bankrupt 
courts to carry out the wholesome provisions 
of the act that recognized a bankrupt as the 
trustee of his creditors, lint for the conflict 
of interest of the several states, a uniform 
and independent system would probably 
have been adopted, and in providing for its 
administration the confusion and uncertainty 
that now exists as to the powers and duties 
of the registers would not have occurrfd. 
To impose upon the federal courts, without 
additional assistants, the burden of admin- 
istering the law, would practically have nul- 
lified the benefits to result from the act, 
both to the debtor and creditors, who are 
alike interested in its speedy and just ad- 
ministration. It became, therefore, necessary 
to create a large number of federal officers 
called "registei-s," and, to avoid the com- 
plaint that the treasury was to be depleted 
for their benefit, the law provides for their 
appointment, and the payment to them of, 
fees for their services, by the bankrupt, or 
out of the fund belonging to the creditors, 
and then imposes upon them certain duties 
to perform for those fees. It was clearly 
the purpose of congress to reheve the federfU 
courts by providing for their appointment 
and conferring upon them powers, as "as- 
sistants to the district judges," that would 
leave the district judges only to decide con- 
tested questions, after they had been passed 
upon by the registers; and when that body 
defined their duties, it appears to me, it was 
intended that they should perform all other 
duties imposed upon the district court, when 
there was no issue of law or fact raised in 
the proceedings, and that their adjudications 
were to be complete and final in all other 
cases. When a conflict arose between a 
bankrupt and his creditors, or the assignee 
of the estate of the bankrupt and the repre- 
sentative and the trustee of the creditors, 
upon a question of fact, to save the machin- 
ery and expense of an independent and sep- 
arate court, it was thought prudent and wise 
to provide that the issues of facts should be 
certified in the district court, that the same 
might be tried and settled by a jury, if nec- 
essai-y, or reviewed by the district judge, if 
the parties litigant were not satisfied by tne 
decision of the register. 

"When a question of law should arise in 
the proceedings, congress evidently intended 
that parties to the contest should have a 
right to the final decision upon it given by 
the district judge, as it was not to be ex- 
pected that the several hundred registei-s 
appointed under the bankrupt act, would ba 
found competent to finally dispose of the 
many grave questions of law that will arise 
in adjudicating upon, and distributing, the 
large funds belonging to creditors that will 
become subject to the control of the court of 
bankruptcy. But when there is no contest, 
and no opposing interests are in ,cpijfiict, no 
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good reason can be given why the registers 
shall not "sit in chambers, ana dispatch there 
such part of the administrative business of 
the courts, and such uncontested matters, as 
shall be defined in general rules and orders, 
or as the district judge shall in any partic- 
ular matter direct," in accordance "with the 
letter of the law. The judges of the supreme 
court, when they prescribed the order of a 
form of an order of reference in voluntary 
bankrupt cases, must have understood the 
act as conferring upon the register all of the 
powei-s of the district court not reserved by 
special prohibitions, or they would not have 
used the following language: "It is there- 
upon ordered that the petition be referred to 
one of the register! in bankruptcy in this 
com't, to make adjudication thereon, and take 
such other proceedings therein as are re- 
quired by said act; and further, that the 

said banki'upt shall, on or before day 

, at o'clock, file with said register 

a duplicate copy of said petition and the 
schedules thereto annexed, and that he at- 
tend before said register on said day, and 
thenceforth as said register may direct, to 
submit to such orders as may be made by 
said register, or by this court, relating to 
his said bankruptcy; and further, until other- 
wise ordered by this court, the said register 
shall act upon the matters arising in this 

case at his office at , at such times and 

place as he shall fix for that purpose." By 
this form of reference the bankrupt is sub- 
ject to the control of the register of the 
court, during the pendency of the reference; 
and, unless the register makes illegal orders, 
upon which the bankrupt takes the opinion 
of the district judge, who may determine 
the question as to their legality, he is to sub- 
mit to such orders as judicial mandates of a 
court competent to make them. The register 
shall also, by express letters of order of 
reference, act upon the matters arising in 
the case, until otherwise ordered by the court. 
By the general rules and orders of the su- 
preme court, therefore, in all cases where a 
reference is made under the form of refer- 
ence prescribed, the authority to act upon and 
dispatch all matters arising in the case so re- 
fen-ed, is clearly given to the register, under 
section 4 of the bankrupt act. Should any 
other construction be given to the act, and 
rules and orders of the supreme com-t, it 
would operate as a great hardship upon the 
parties litigant, and practically defeat the ob- 
jects intended to be accomplished by them. 
A register in bankruptcy is privileged to re- 
side wherever it may suit his convenience, 
within the jurisdiction of the district court, 
the judge of which he is "to assist in the 
performance of his duties" (as provided in 
section 3), and should the register of this 
district establish his office at Los Angeles, 
as a geographical centre of the congressional 
district, and undertake there to dispatch the 
administi-ative business of the court, without 
as full and ample powers as are granted to 



the district judge, so much of the bankrupt 
law as was intended to relieve the disti'ict 
judges would be in fact a nullity; and if tlie 
parties litigant were required to go to tlie 
district judge for all orders that the statute 
authorizes the court to issue, it would bfr 
denying justice to compel them to do so; 
and should the district judge determine that 
the register has not the power to act in any 
case when, by the language of the statute, 
the court is to act, the burden of the adminis- 
tration of the law will fall upon him, and 
both the debtor and creditors may be put to 
great inconvenience. But aside from th^ 
inference to be drawn from the provisions 
in section 3, that the disti-ict eom-ts are to 
"appoint one or more registers in bankruptcy 
to assist the judge of the district court in fiie 
performance of his duties under this act," 
and from the form of reference, prescribed 
by the judges of the suipreme court, that the 
powers, and duties, of registers are coequal 
with that of the district judges when there 's 
no contest, such powers and duties are clear- 
ly given in all cases in which "the judge of 
the district court may direct a register to at- 
tend at any place within the district, for the 
pui-pose of having such voluntary applica- 
tions under this act as may not be opposed; 
of attending any meeting of creditors, or re- 
ceiving any proof of debt, and generally, for 
the prosecution of any bankruptcy or other 
proceeding under this act," &c., pm-suant to 
section 5 of this act 

If the register, by special orders of a judge 
of a district court, caai be vested with all of 
the powers "for the prosecution of bank- 
ruptcy or other proceedings under this act,'- 
what good reasons can be given why, by 
a general order of the court, he cannot be 
vested with like powers and duties? If he 
has judicial powers in one case, why should 
he not have it in the oliier-? In the conclud- 
ing paragraph of section 11, which provides 
for the issuing of the warrant to the mes»ou- 
ger, by the "judge of the district coiurt," or, 
if there be no opposing party, by the "regis- 
ter of said court," it is provided that a notice 
shall be given that a meeting of the creditors 
of the debtor, giving the names, residences, 
and amounts, so far as known, to prove their 
debts, and choose one or more assignees of 
his estate, will be held at the court of bank- 
ruptcy, to be holden at the time and place 
designated in the warrant, not less than ten 
nor more than ninety days after the issuing 
of the same. The supreme court, in pre- 
scribing the form of the notice to be given, 
use the following language: "You are here- 
by notified that a warrant has been issued," 
&c., and then "that a meeting of the creditors 
of said bankrupt, to wit: (then insert the 
names of the several creditoi^s of bankrupt 
with their several places of residence and 
amount of debts, respectively, in the follow- 
ing form:) E. G., A. B., Boston, 3Iass. $500, 
to prove theh* debts and choose one or more 
assignees of his estate, will be held at a court 
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of bankruptcy, to be holden on the day 

of , A. D. 18—, at o'clock — m., at 

(here Insert tlie place, building, room, or of- 
fice where the coiurt will be held), before , 

register, and have you then there this war- 
rant, with your doings thereon." It is ap- 
parent that both the statute and the supreme 
court treat the register, acting, in issuing the 
warrant and holding the meetings of cred- 
itors, called pursuant to its mandate, as a 
court of bankruptcy, and, as such, fully au- 
tliorized to perform all of the functions of a 
coui*t, and determine all questions properly 
cognizable in a court of bankruptcy, subject 
only to the control of the district judge, when 
the parties litigant are disposed to have his 
adjudication reviewed. 

A further analysis of the law is not deemed 
necessary by me, as I herewith hand to the 
district judge a more elaborate reference to 
and comment upon its several provisions, pre- 
pared and submitted to me by Tully R. Wise, 
Esq., who is counsel in another case, in which 
he has filed a petition for the discharge of his 
client, after this argument, as now submitted 
by me, had been prepared. 

In my opinion, it was the purpose of con- 
gress to make the register's acts the acts of 
the courts, and as "an assistant to the dis- 
trict judge" in bankruptcy proceedings, in all 
cases referred to him by the rules prescribed 
by the supreme court, and to vest him with 
all of the powers of the district court, in re- 
lation to all matters about which there is no 
contest; and that, under the rules of the dis- 
trict court of California, he is to give his 
opinion upon all questions, points, and mat- 
ters arising before him, upon which there is 
a contest, and that his opinion will be final, 
unless the parties litigant request the ques- 
tion, point, or matter contested to be certified 
to the disti-ict judge: except he*is not em- 
powered "to commit for contempt, or to hear 
a disputed adjudication on any question of 
the allowance or suspension of an order of 
discharge," when a party to the pijoceedings 
in bankruptcy opposes the allowance, or asks 
the suspension of an order of discharge. In 
all such cases it is the duty of the register to 
immediately certify the question of fact or 
of law without hearing or determining the 
same, to the disti'ict judgfe, to be disposed of 
by him, with or without the aid of a jury, 
according to tiie provisions of the banlirupt 
act 

But, as I have before suggested in the state- 
ment of the case (although I have no hesita- 
tion in announcing my opinion as here given), 
I have refused to gi-ant the order asked, that 
tiie question may be fully argued and decid- 
ed, Asher B. Bates, Register. 

HOFFMAN, District Judge. Upon read- 
ing and considering the foregoing certificate, 
together with the opinion of the register 
thereon, and of the brief submitted there- 
with, it is my opinion that the conclusions of 
the register upon the points of law therein 
IOfed.cas.— 18 



stated are correct and in accordance with the 
provisions of the bankrupt act, and so far as 
this decision is in conflict with rule 17 (in 
bankruptcy) of the district court of Califor- 
nia, it is to be regarded as the rule of this 
court in the future, by which registers are to 
be guided. The clerk will certify this deci- 
sion to the register, Asher B. Bates, Esq. 
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Case No. 6,374. 

GETZ et al. v. FIRST NAT. BANK OF 
WASHINGTON et al. 

[3 Cin. Law Bui. 141.] 

Circuit Court, S. D. Ohio. 1S7S, 

Petition to Adjust Liens and Sell Lands. 

1. Where the assignee of a mortgagee had 
brought suit of foreclosure in a state court, to 
which the mortgagor was made partv, and had 
answered, and the plaintiff had replied, and the 
cause was ready for hearing, the subsequent 
bankruptcy of tiie mortgagor, will not divest 
the state court of its jurisdiction. 

2. But the state court, after the mortgagor 
has been adjudicated a bankrupt, and before 
an assignee has been appointed, may proceed 
to a hearing of the cause, fi^ the lien of, find 
the amount due the plaintiff, and order the 
property sold in satisfaction thereof. 

3. In such case where the property is clear- 
ly of much less value than the decreed Hen 
thereon, the federal courts will not order the 
assignee in bankruptcy to sell the same. 

In bankruptcy. 

Palmer, Headley, Johnston & Colston, for 
plaintiffs. 
Maynard & Hadley, for defendants. 

SWING, Disti-ict Judge. The petition in 
this case was filed by the plaintiffs [Charles 
L. Getz and others], assignees of A. C. John- 
son, a bankrupt, on the 11th day of May, A. 
D. 1877, and alleges in substance: That on 
the 19th day of February, 1878, A. C. John- 
son was adjudicated a bankrupt; that on 
the 19th day of March these plaintiffs were 
appointed his assignees; that said bankrupt 
was the- owner of several tracts of real es- 
tate therein described. The First National 
Bank of Washington C. H., with others, are 
made parties defendant. The nature of their 
interest in or liens upon the property is not 
set out in the petition, but they are required 
to set these out in their answers. The de- 
fendant the First National Bank of Wash- 
ington C. H. has filed "its answer, setting 
forth in substance: That on the 22nd day 
of October, 1875, the bankrupt A. C. John- 
son, being indebted to the Fayette County 
National Bank in $24,000, to secure the pay- 
ment thereof, executed a mortgage to said 
bank upon a part of the property described 
in the petition; that said mortgage was re- 
corded on the 22nd day of October, 1875; 
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that on the 29th day of October, 1S75, the 
Fayette National Bank for a valuable con- 
sideration assigned and transferred said 
mortgage to said defendant, and that there 
was due to it at the time of the filing of 
said answer the sura of §18,000. 

The answer further sets forth that on the 
6th day of May, 1876, the defendants 
brought their suit in the court of common 
pleas of Fayette county, Ohio, to foreclose 
said mortgage; that the said A. C. Johnson 
and Laura R. Johnson, his wife, were made 
parties thereto, and on the 3rd day of June, 
1876, filed their answer in said suit; that 
plaintiffs therein, defendants here, filed their 
replication to said answer on the 22nd day 
of July, 1876; that at the February term 
of said court, begun and held on the 25th 
day of Febraary, 1877, said court, upon a 
full hearing of the cause, entered a decree 
in favor of the plaintiff, adjudging its mort- 
gage a lien upon said property, and order- 
ing the same to be sold in satisfaction there- 
of. 

The decree, a copy of which is attached to 
the answer, and made a part thereof, con- 
tains a proviso that the issuing of the order 
should be subject to the order of the dis- 
trict court of the United States for the South- 
•em district of Ohio. The answer further 
States that the property embraced in the 
mortgage and decreed to be sold, will not 
pay more than half the amount of the mort- 
gage debt. A motion is filed by defendants 
asking the court to direct the court of com- 
mon pleas of Fayette county, to proceed and 
sell the property. This is informal, but 
■counsel for plaintiffs waive the informality 
Jind request the court to dispose of the ques- 
tion upon its merits. 

In the case of Frank E. Bixly, assignee of 
James C. Belman, Bankrupt, v. Indianapolis 
Ins. Co [unreported], there had been a de- 
cree of foreclosure in the state court, and 
the assignee sought to have an order of sale 
from this court, but we refused to grant the 
order and dismissed the petition. In the 
case of M. M. Gantz, Assignee, v. J. "W. King, 
Receiver [unreported], proceedings had been 
instituted in the state courts to determine 
certain rights growing out of transfers and 
conveyances of property. After the state 
courts had obtained jurisdiction of all the 
parties and the subject matter, the party 
was adjudged a bankrupt, and his assignee 
filed his bill in this court, asking an exam- 
ination and determination upon the same 
matters involved in the suit in. the state 
courts. The district court dismissed the bill, 
and the cause was taken by appeal to the. 
circuit court and the decree of the district 
court was affirmed by Justice Swayne. The 
question, however, of the jurisdiction of the 
state courts and the effect of the bankruptcy 
of one of the parties upon the jurisdiction, 
has, since that, been so fully settled by the 
supreme court of the United States, that it 
is only necessary for me to refer to its de- 
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cisions. In Eyster v. Gaff, 91 U. S. 521, Mc- 
Clure was the owner of certain lots in Den- 
ver which he had mortgaged to one Gaff. 
Suit to foreclose this mortgage was institut- 
ed in the state court. After the commence- 
ment of the suit, and before decree, Mc- 
Clure was adjudged a bankrupt, and after 
his assignee was appointed, decree was tak- 
en, the property sold under it, and Gaff be- 
came the purchaser thereof and received a 
deed therefor, which sale was confirmed. 
Upon this title an action of ejectment was 
brought against Eyster to recover the pos- 
session of the premises. The defendant in 
ejectment defended his possession on the 
ground of the invalidity of the foreclosure 
proceedings after the adjudication of bank- 
ruptcy and the appointment of an assignee. 

In the very able opinion of the court de- 
livered by Justice Miller, it is held that an 
assignee as to pending suits to foreclose 
mortgage, occupies the position of a pur- 
chaser pendente lite; that the jurisdiction 
having attached to it is not ousted by the 
proceedings in bankruptcy. The learned 
judge says: "It is a mistake to suppose that 
the bankrupt law avoids of its own force all 
judicial proceedings in the state or other 
courts the instant one of the parties is ad- 
judged a bankrupt." Again: "The court in 
the case before us, had acquired jurisdiction 
of the parties and the subject matter of the 
suit." Again: "It was the duty of the court 
to proceed to a decree as between the par- 
ties before it, until by some proper plead- 
ings in the case it was informed of rhe 
changed relations of any of those parties to 
the subject matter of the suit." Applying 
these general principles to this case, it fol- 
lows tiiat the application of the defendant 
A. C. Johnson, a bankrupt, did not divest 
the court of common pleas of Fayette coxin- 
ty of its jurisdiction, and the court had full 
power to proceed to hearing and final de- 
cree after such adjudication, and before the 
appointment of an assignee. 

Upon the general question of the jurisdic- 
tion of the state and federal courts in bank- 
ruptcy, see Claflin v. Houseman, 93 U. S. 
130; Lathrop v. Drake, 91 U. S. 516; Bates 
V. Tappan, 99 Mass. 376; Lenihan v. Ha- 
mann, 55 N. Y. 652. Where the property is 
of much greater value than the liens for 
which it was decreed by the state courts 
to be sold, the assignee might file his peti- 
tion in this court making the lien holders 
parties, and obtain an order for the sale 
thereof, but where the property is clearly of 
much less value than the amount of such 
liens, we will not entertain a petition for 
such purpose. The proviso in the decree 
that the issuing of the order of sale by the 
state court is subject to the order of this 
court can make no difference; it does not 
affect the jurisdiction in either court, and 
there being nothing which the assignee could 
derive from the sale for the benefit of gen- 
ei-al creditors, we would not interpose our 
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objections to the issuing of an order of sale 
by tlie state court The petition, so far as 
it relates to the lands included in the decree 
of the court of common pleas of Fayette 
county, is therefore dismissed. 



Case K"o. 5,375. 

GBYGER'S LESSEE v. GETGER. 

[2 Dall. 332.] 

Circuit Court, D. PennsylvJinia. 1795. 

PitAOTiCE— Production op Books, Etc.— Seuvice 
OP Notice on ATTOiiSEY. 

[Requiring the production of books and pa- 
pers "on motion and due notice," pursuant to 
the statute, is a procedure to be kept under the 
control of the court for the purposes of sub- 
stantial justice. And where notice to produce 
deeds is served on the attorney of a party who 
lives at a distance, and the attorney offers 
to give references to the pages, etc., where the 
deeds are recorded, this is sufficient, without 
service on the party hhnself.] 

[Cited in Rockhill v, Hanna, Case No, 11,- 
979.] 

A rule has been obtained by the plain- 
tiff [Geyger's lessee], requiring the defend- 
ant to shew cause why an order should not 
be made for the production of certain deeds 
and papers on the trial of this cause, agree- 
ably^ to the provision of the loth section of 
the Judicial act [of 1789 (1 Stat 73)], and 
now, on proof that a copy of the rule was 
sei-ved on the defendant's attorney, it was 
moved to make the same absolute. But, 
for the defendant, it was contended, that the 
notice of the rule should have been given to 
the party, and not to his attorney. In 
Rivers V. Walker, 1 Dall. [1 U. S.] 81, notice, 
in the ease of referees, is directed to be giv- 
-en to the party; and the reason is stronger 
In the present instance, as the defendant 
lives at a great distance, and the attorney 
ought not to be put to the trouble and ex- 
peiice of transmitting the notice. Besides, 
there is no certificate produced that the 
deeds are not on record; and the fact is 
that they are recorded; so that the plain- 
tifC might, at any time, procure exemplifica- 
tions. 

Levy & Blair, for plaintiff. 

Tilghman & Armstrong, for defendant. 

BY THE COURT. The provision contain- 
ed in the judicial act was intended to pre- 
vent the necessity of instituting suits in 
equity, merely to obtain from an adverse 
party the 'production of deeds and papers 
relative to the litigated issue. The act says, 
generally, that the court shall have power, 
"on motion and due notice thereof being giv- 
en, to require the parties to produce books 
or writings, &c." without designating to 
whonx the notice shall be given, the party 
himself, or his attorney. But we will al- 
ways keep the cause under our control for 
the purposes" of substantial justice, and nev- 
er suffer either party to be entrapped. If, 



for instance, notice is served on an attorney, 
whose client lives at a great distance, this 
will always be deemed a sufficient reason to 
postpone the ti*ial, "till a full opportunity has 
been afforded for the attorney's communi- 
cating the rule to the client" If, like- 
wise, the court find that the deeds are ac- 
tually on record, we will not indulge the 
party with a rule for producing them, mere- 
ly as a cheap mode of procuring evidence. 
The originals may sometimes, indeed, be 
necessary, for a special reason, detached 
from tlie evidence; but, in that case, the 
special reason must be assigned to the court. 
The defendant's counsel offering to refer 
their opponents to "the pages, &c. where the 
deeds in question are recorded, the court de- 
clared that this put an end to the matter; 
but added, that if it was not satisfactorily 
done, they would not allow the cause to be 
brought to trial. 
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Case mo. 5,376. 

In re GHIRARDELLI et al. 

[1 Sawy. 343; 1 4 N. B. B. 164 (Quarto, 42).] 

District Court, D, California. Sept 16, 1870. 

Bankuuptci* —Suit agaixst Bankuupt ix State 
Court. 

1. On an application for leave to sue the 
bankrupt in a state court, the court will 
not enter upon the inquiry, whetlipr the debt 
be one from which the bankrupt would be re- 
lieved by his discharge. 

[Cited in Re Mallory, Case No. 8,991; Re 

Schwartz, Id. 12,502.] 
[Cited in Ray v. Wright, 119 Mass. 428.] 

2. Semble, that, upon a special showing that 
the right of the creditor might be lost if a suit 
were not forthwith commenced, the court miglit 
allow the suit to be brought and prosecuted so 
far as might be necessai-y to save rights. 

[In bankruptcy. In the matter of D. Ghir- 
ardelli & Co.] 

John B. Felton and A. D. Spivalo, for bank- 
rupts. 
Edward J. Pringle, for trustee. 
G. Frank: Smith, for creditors. 

HOFFMAN, District Judge. Certain cred- 
itors of the Jjanla-upt, in this case, have ap- 
plied to the com-t for leave "to prosecute suits 
against him for debts alleged to have been 
created by his defalcation, while acting in 
a fiduciary capacity, to wit: as administi'ator 
of the estates of certain parties deceased. 

[These debts have been duly proved against 
the estate.] 2 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [From 4 N. B. R. 164 (Quarto, 42).] 
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The application is opposed by the trustee 
appointed by the creditors. 

The twenty-first section" of the banla-upt 
act [of 1867 (14 Stat. 526)], provides, that 
"no creditor whose debt is provable nndei* 
this act shall be allowed to prosecute to final 
judgment any suit at law or in equity there- 
for against the bankrupt, until the question 
of the debtor's discharge shall have been de- 
termined." The case presented is cleai*ly 
within the terms of this prohibition. 

It is m'ged, however that Inasmuch as the 
debts in question will not be released by the 
discharge, there can be no reason for re- 
straining suits to enforce them until the 
happening of an event which can in no way 
affect the creditors' rights. But to this limi- 
tation of the general language of the twenty- 
fii'st section there are grave objections. 

The object of the provision was to prevent 
the bankrupt from being harassed during the 
proceedings to obtain his discharge, by suits 
to recover provable debts. This object 
would be in a great measure defeated, if, on 
the mere allegation that the debt was in- 
cm'red by the banlo-upt while acting in a 
fiduciary capacity, or was created by fraud, 
the creditor could institute and carry to final 
judgments suits before the ordinai-y tilbu- 
nals. 

The only ground for refusing the stay of 
proceedings, which the banlcrupt court is, 
by section twenty-first, required to grant, 
would be the fact that the debt is of the 
character mentioned in the thirty-second sec- 
tion. Butthat fact might be disputed, and be- 
fore the coui't could decide ita proti*acted and 
expensive investigation might be necessary. 
But this investigation would in no respect 
be a final adjudication, for if a suit in a state 
court should be commenced after the dis- 
charge, to which the discharge should be 
pleaded as a bar, the truth of the plaintiff's 
replication, that the debt was excluded from 
the operation of the discharge would be open 
to inquiry and would necessarily be passed 
upon by the com't. 

So, too, if no discharge should be granted, 
the investigation by this court, into the nature 
and origin of the debt, would be wholly use- 
less. 

The stay authorized by the statute is but 
temporary. It terminates with the decision 
of the court, on the question of the dis- 
charge, or sooner, if there be unreasonable 
delay, on the part of the bankrupt in en- 
deavoring to obtain his discharge. 

The attempt to determine in advance, what 
will be the effect of the discharge upon par- 
ticular debts, when, as yet, it is not known 
whether any discharge will be granted, seems 
premature and unnecessary. 

The creditor, the debt to whom was created 
by fraud, is not more inconvenienced by the 
temporary suspension of his right to sue, 
than the ordinary creditor who may know 
of facts which will prevent the discharge, 
but yet is prohibited from suing. In neither 



case will the proceedings in bankruptcy bo 
a bar to a subsequent suit But in both, the 
statute requires that a temporary stay of 
proceedings shall be granted by the court 

The provisions of the 26th section, with 
regard to the arrest of the bankrupt, have 
no application to the subject we are consider- 
ing. That section enacts that "no banla-upt 
shall be liable to ai-rest during the pendency 
of the proceedings in bankruptcy in any 
civil suit, unless the same is founded on 
some debt or claim from which his dis- 
charge in banki-uptcy would not release 
him." 

The 27th general order provides that a 
banla'upt so arrested may be brought before 
the disti-ict court by habeas corpus, and if it 
be ascertained that the process on which 
he is arrested has been issued for the col- 
lection of any claim provable in bankruptcy, 
he shall be discharged. 

It would seem that this general order car- 
ries the exemption of the bankrupt from ar- 
rest further than is warranted by the stat- 
ute. For the latter by plain implication 
allows an arrest for a debt or claim from 
which the bankrupt would not be released 
by his discharge. In re Glaser [Case No. 
5,474]. 

[The rule was perhaps inadvertently fram- 
ed, and was intended merely to prescribe- 
the mode in which the immunity given by 
the act might be secured and enforced, but 
not to extend that immunity to cases where 
the act clearly shows that none was to be 
allowed; or, perhaps the supreme court re- 
ferred in this rule to cases of preliminary 
arrest at the commencement of a suit. As 
the 21st section provides for a stay of all 
suits for debts provable under the act, the 
general order requires the discharge of the 
bankrupt when arrested in any such suit; 
otherwise the proceedings might be stayed, 
but the bankrupt would remain in prison. 
But where the arrest is on final process issu- 
ed after judgment, the discharge of the bank- 
rupt would depend upon whether the ari*est 
was for a debt from which his discharge in 
bankruptcy would release him. If this be 
the true consti'uction of general order No. 27 
(and T see no other by which it can be re- 
conciled with the exception contained in the 
clause of the 26th section relating to arrests), 
it affords an argument in favor of the in- 
terpretation given to the 21st section; for 
it seems to indicate the opinion of the su- 
preme com't that no creditor whose debt is 
provable under the act, shall be allowed to 
maintain or prosecute to final judgment any 
suit therefor, until the question of the debt- 
or's discharge shall have been determined.] 2 
In the Case of Seymour [Case No. 12,GS-l], 
it was held by the disti-ict judge for the 
Southern district of New York that the pro- 
visions of the 21st section do not extend to 
suits to collect debts from which the bank- 

2 [li^rom 4 N. B. R. 164 (Quarto, 42).] 
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rapt would not be released by Ms discharge 
in bankruptcy. But in the Case of Rosen- 
berg [Id. 12,054], the same learned judge re- 
considered this opinion, and held that sec- 
tion 21 must be consti'ued to include aU suits 
to recover debts provable under the act 
His reasons are substantially those given in 
this opinion. His large experience and the 
gi'eat attention he has bestowed upon the 
bankrupt act and questions arising under it, 
entitle his mature and well considered opin- 
ion, especially where he admits a previous 
error, to the greatest consideration. 

But while the act forbids the maintaining 
•or the prosecution to final judgment of any 
suit for a debt provable under the act, it 
does not in terms prohibit the commence- 
ment of such a suit. Whenever, therefore^ 
it appears that the suit is one to which the 
discharge in bankruptcy might be no bar, 
and that if not commenced forthwith the 
statute of limitations might run against it, 
or that service might not be obtained upon 
the bankrupt, or that testimony might be 
lost, I am inclined to think the court might 
permit the suit to be commenced for the 
purpose of saving the statute, effecting a 
service, or securing the testimony. When 
these objects are attained, the suit could be 
stayed to await the determination of the 
question of the debtor's discharge, or the 
expiration of a reasonable time therefor. 

But a special showing should in such case 
be madCf and leave to prosecute would be 
granted only so far as might be absolutely 
necessary to secure the creditor's rights. 

No such showing has been made in this 
case, and I am, therefore, of opinion that the 
application should be denied. 



Case K"o. 5,377. 

The G. H. MONTAGUE. 

[4 Blatchf. 4G1.] i 

Circuit Court, S. D. New York. Oct. 3. 1860. 

Ai>5tiRALTT — Setzore bt State Officek ondek 

State Statute — Appeakance by Agent of 

OwxEii— Public Sale of Phopektt. 

1. The provisions of a state statute which 
authorizes a justice of the peace to issue pro- 
cess to seize a vessel used in navigating the 
waters of the state, to enforce a claim for dam- 
ages, must be fully complied with, so far as 
they require the filing of a verified complaint 
setting forth the plaintiff's domand in all its 
particulars, such provisions being jurisdictional 
facts. 

2. Where those provisions are not complied 
with, the justice acquires no jurisdiction to 
issue process to seize the vessel, and no title 
will be acquired to the vessel by a purchaser 
who buys her on a sale in the proceeding. 

3. An appearance by an agent of the owner, 
and a defence of the suit by him, will not 
give to the justice jurisdiction over the vessel. 

4. A power of attorney aiithorizing a public 
sale of property, will not authorize a private 
sale of it. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



[Appeal from the district comrt of the 
United States for the Southern distiict of 
New York.] 

This was a libel in rem, filed in the dis- 
trict court, by persons claiming to own the 
schooner G. H. Montague, to recover posses- 
sion of her. The district court dismissed the 
libel [case unreported], and the libellants ap- 
pealed to this com-t. 

Erastus C. Benedict and Edwin W, Stough- 
ton, for libellants. 
Welcome R. Beebe, for claimant 

NELSON, Circuit Justice. It is not denied 
liiat the libellants were the original owners 
of the vessel, and that the claimant is a bona 
fide pm-chaser for value. The question in 
the case is, whether or not Atwater, who sold 
and conveyed her to the claimant, had, at 
the time of the conveyance, obtained the title 
of the libellants. I agree, that if Atwater 
possessed the title at the time, though he ob- 
tained it through fraud and covin, the claim- 
ant, being a bona fide pm:chaser, is to be 
protected. And, hence, the libellants are 
bound to show that they have not parted 
with the title, or, in other words, that At- 
water had not acquired it. It is quite clear, 
that if the question was simply between the 
libellants and Atwater, or between Mix and 
them, Atwater having derived the possession 
from Mix, there could be no great diflScuIty 
in disposing of it, as Mix took possession pro- 
fessedly for the benefit of the libellants, and 
the proofs show that Atwater is chargeable 
with notice of the ck'cumstances, and acted 
in the sale to the claimant in collusion with 
MLx. 

The question of title depends upon two 
grounds: (1) A sale of the vessel at San 
Francisco, California, under judgments and 
executions obtained against her before a 
justice of the peace; and (2) a sale under a 
power of attorney executed by the libellants 
with others. 

(1) As to the sale imder the judgments and 
executions. By an act of the state of Cali- 
fornia, power is conferred on justices of the 
peace to issue process to seize boats or ves- 
sels used in navigating the watei's of the 
state, for, among other things, damages aris- 
ing from the non-performance of contracts 
touching the ti'ansportation of persons or 
property. Sections 3 and 12 provide, s ibslan- 
tially, that a plaintiff wishing to institute a 
suit against the vessel, shall file with the 
justice his complaint against her by name. 
Section 4 provides, that the complaint shall 
set forth the plaintiff's demand in all its par- 
ticulars, and shall be verified by the affidavit 
of the plaintiff or some other credible person. 
The weight of the proof in the case is. -that 
these provisions were not fully complied 
with; and, as they are jurisdictional facts, 
it is claimed that the justice acquired no ju- 
risdiction over the vessel. I have before me 
the testimony of the justice, and copies of his 
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docket. The latter makes no allusion to the 
complaint, and the evidence of the justice is 
not explicit, or very full upon the point, es- 
pecially in respect to tlie verification of the 
complaints, for some twenty suits or more 
were instituted. An attorney for the plain- 
tiff, whose partner instituted tlie proceedings 
before the justice, and who. on the retm-n 
day of the warrants, appeared himself, to 
conduct the cases, has been examined fcr the 
liballants. His testimony is very explicit and 
full, that the steps required to give jurisdic- 
tion to the justice, were not complied with; 
and, so satisfied was he that the court had 
acquired no jurisdiction over the vessel, that 
he withdrew from the eases, to avoid respon- 
sibility as a trespasser. He looked into the 
complaints for the express purpose of ascer- 
taining if the proceedings had been in con- 
formity with the injunctions of the statute. 

The jurisdiction confen*ed is limited and 
special, and summary and severe in its ex- 
ecution, and parties seeking the benefit of it 
should be held to a sti'ict compliance with 
all tlie preliminary steps enjoined by the 
statute, before seizure of the property. Not 
only is this the general principle applicable 
to eotirts of inferior jurisdiction, but it 
should be especially enforced in eases where 
the seizure and summary disposition of prop- 
erty follows. 

It is said that the general agent of the own- 
ers, who was present, appeared and made 
some defence to the suits. But it is a suffi- 
cient answer to Pay, that this could not con- 
fer jurisdiction upon the justice over the 
vessel. That depended upon the statute, and 
a compliance with its provisions. If the ease 
had been a proceeding In personam, the ap- 
pearance might have waived any irregularity 
in the service of the process, or objection to 
jurisdiction over the person. I am of opin- 
ion, therefore, that Mix took no title imder 
the purcliase. 

(2) Then, as to title under the power of 
attorney. This power referred to articles 
of association which these libellants and 
others had entered into, in which the formei' 
had brought in the .vessel as stock, at the 
price of .?12,000, and in which it was agi-eed 
that, at the termination of the articles, the 
vessel should be sold for the benefit of the 
association, at public auction. The power 
in question was made and executed to carry 
Into effect tliis provision in the articl3s; and 
it is a sale in execution of the power thus 
given, and for the pm-pose stated, that the 
claimant sets up as vesting Mix, and under 
him Atwater, with the title. The sale under 
the power was made to Mix without any con- 
sideration. I do not, however, place any 
weight upon this latter fact. The simple 
question is, whether the power was executed 
within its terms? I think not. The articles 
of association referred to in the power, and 
with notice of which ilix and all persons 
claiming under him are chargeable, are ex- 
plicit that the sale was to be a public sulo 



for the benefit of tlie jissoeiation, and the 
power directed it should be made in con- 
formity with the requu'ement of the articles 
and not eonti'ary to them. Instead of there 
being a public sale, Mix went from San Fran- 
cisco in pm'suit of the two persons who held 
the power, and who were mining in the 
mountains of California, and persuaded them, 
by false representations, to sign a bill of sale 
without any consideration. The sale was a 
private one, when the power only authorized 
a public one. I am, therefore, of opinion 
that no title passed under the power. 

There are other questions in the case, such 
as, whether the act of California confeiTed 
or intended to confer jurisdiction over vessels 
not exclusively engaged in navigating the in- 
ternal waters of the state, and whether the 
sheriff or constable, and not the marshal of 
the city of San Francisco, was the proper 
officer to execute the processes issued under 
the statute. But I do not deem it impoi-tant 
to notice them, as I am satisfied that the 
grounds upon which I have placed the case 
must control the decision. The decree be- 
low must be reversed, and a decree be en- 
tered that the libellants recover possession of 
the vessel. 



Case No. 5,378. 

The G. H. STARBUCK. 

[5 Ben. 53.] i 

District Court, S. D. New York. March, 1871. 

Maritime Tort — Aiding Seamen to Desert— 
Ratification-. 

1. The owners of a ship filed a libel against 
a tug, alleging that while their sliip was lying 
at anchor, ready for sea, the tug came along- 
side, against the remonstrance of the ship's 
oflicers, and took ofE eight sailors and their 
baggage, whereby new men had to be obtained,, 
and the ship was detained; and they sought 
to recover tlie demurrage and the advance 
wages paid to the deserters: Held, that, if the 
facts constituted a maritime tort, cognizable 
in the admiralty, yet, in order to hold the tug 
liable, the libellants must show knowledge or 
notice to those in charge of the tug that they 
were committing a wrongful act. 

2. Such knowledge or notice was not shown 
in this case. 

3. The bonding of the tug by her owners, 
when seized under process in this cause, was 
not an adoption by them of the acts of those 
on board the tug at the time. 

In admiralty. 

E. C. Benedict, for libellant. 
Beebe, Donohue «& Cooke, for claimants and 
respondents. 

BLATOHFORD, District Judge. The libel 
in this case, which is filed by the libellant as 
owner of the British ship Perseverance, al- 
leges, that while the ship was Ijing in the 
port of New York, on or about the 29th of 
June, 1864, ready for sea, bound to Liverpool, 
England, and fully loaded, with her crew on 

1 [Reported by Robert D. Benedict, Esq., a.nd 
here reprinted by permission.] 
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board, her master being temporarily on sliore, 
the steamtug G. H. Starbuek, about four 
o'clock, p. m., came alongside of the ship, 
against the prohibition, "warning and remon- 
strance of the officers in charge of her at the 
time, and took from on board of her eight of 
her crew, with their things or baggage, and 
took them ashore and landed them, and aided 
ihem. to desert from the ship, so that the libel- 
lant was not able to retake them; that said 
crew were necessary to the ship, and without 
them, or others iu their places,- she could not 
go to sea on her said voyage; that the libellant 
w^as compelled to find and ship men, in the 
place of such eight men, at very high prices, 
and to lose the sums paid for advance wages 
and for shipping such eight men, they hav- 
ing been previously shipped, and each paid 
$100 advance; that the ship was detained by 
reason thereof for several days, for which de- 
lay the libellant is entitled to proper demur- 
rage, and to* the expenses incurred thereby; 
that he is also entitled to the expense of pro- 
curing and shipping new men, and to the dam- 
age caused by the wrong of the steamtug and 
those in charge of her for her owners; and 
that he claims $3,000, or thereabouts. The 
prayer of the libel is for a recovery against 
the steamtug and her owners. 

The answer of the claimants of the tug, who 
are the respondents sued, avers that the re- 
spondent 3tlills was at the time the master of 
the tug; that her business was that of towing 
vessels, and nothing else; that, at the time" 
mentioned in the libel, her master was absent 
from her on shore; that she was on that day 
engaged in towing mud scows, laden with 
mud, from the Atlantic dock, Brooklyn, to 
near Bedlow's Island; that the pilot who was 
left temporai'ily in charge of her had no right 
to employ her in any other business; that 
while on the trip and when passing near the 
ship, which was lying at anchor (but whether 
bound in or out, or whetlier ready for sea or 
otherwise, those on board of the tug had no 
knowledge), the tug was hailed by some per- 
son from the quarter-deck of the ship, stating 
that there were two persons on board who de- 
sired to get on shore, and wanted the tug to 
take them; that the pilot, without any right so 
to do, did, without any objections or remon- 
strance on the part of any one on board of the 
ship, round to alongside of the ship, when four 
men, with some baggage, jumped on to the 
steamtug, and were carried to the shore; that 
no objections were made to the said parties 
going on shore, and only one other man and 
a woman were seen on board of the ship; 
and that those on board of the tug had no 
knowledge, or notice, or information that there 
was any claim upon the men, and acted in 
good faith. The answer denies the jurisdic- 
tion of the court, and alleges that If the facts 
averred in the libel are true, the claim does 
not create any lien on the tug. 

If i* be conceded that the facts set forth in 



the libel constitute a marine tort, cognizable 
in the admiralty, within the principles laid 
down in Plummer v- Webb [Case No. 11,233], 
Sherwood v. Hall [Id. 12,777], and Philadel- 
phia, W. & B, K. Go. V. Philadelphia & Havre 
de Grace Steam Towboat Co., 23 How. [6i U- 
S.] 209, still, in order to make the owners of 
the steamtug, and, through them, the tug her- 
self, liable to respond in this case, it is neces- 
sary that the libellants should show knowl- 
edge by or notice to those in charge of the 
tug at tlie time, that they were committing a 
wrongful act. Sherwood v. Hall, above cited; 
Cutting V. Seabury [Case No. 3,521]; The 
Platina [Id. 11,210]. The libel alleges no other 
knowledge or notice except that what was 
done by the tug was done jigainst the prohi- 
bition, warning and remonstrance of the offi- 
cers in charge of the ship at the time; and the 
libellants have, by testimony, sought to prove 
sucli allegation as to prohibition, warning and 
remonstrance. The gist of the action is that 
the seamen were withdrawn from the power 
of the officers of the ship, by the tug, by ab- 
duction. This requires that a wrongful pur- 
pose should be brought home to those in 
charge of the tug. I think the libellants have 
failed to make out affirmatively such wrong- 
ful purpose, or to show knowledge by or no- 
tice to the persons managing the tug, that the 
departure of the seamen was against the will 
of those in charge of the ship. Even if it be 
conceded to be proved that the tug was hailed 
from the ship not to come to the ship, still, it 
is not shown that the hail was understood by 
the tug, or that any reply was made to it, 
indicating that it was understood. 

I do not think a case like the present falls 
within the classes of cases where a vessel and 
her owners are held responsible, as in cases 
of collision and injuries from negligent acts 
and omissions of duty, for the torts of those 
placed in charge of the vessel, in acts relative 
to the service of the vessel, and within the 
scope of their employment It is an essential 
element of a case like this, that there should 
be wilfulness and a wrongful purpose, and 
not merely negligence, inferable more or less 
from the consequences of the act or omission 
alleged. 

The fact that the owners of the tug procured 
her release from seizure by bonding her after 
her arrest in this suit, is urged as an adoption 
and approval by them of the acts of those in 
charge of the tug. It can have no such effect, 
even though the bonding took place after the 
libel was filed. The exercise of the right or 
privilege of bonding a vessel seized, in no 
manner concludes or prejudices the owner in 
respect to the merits of the cause of action. 
And, in this case, even if the acts were to be 
regarded as those of the owners as personally 
present, such acts would equally have to be 
shown to have been done wilfully and with a 
wrongful purpose. 

The libel is dismissed, with costs. 
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Case Ho. 5,379. 

GIANT POWDER CO. v. CALIFORNIA 
POWDER WORKS. 

[3 Sawy. 448; 2 Ban. & A. 131.] i 

Circuit Court, D. California. Sept. 22, 1875.2 

Okiginaii Patent for Pkocess — Re-issue fob 
Com POUND— Rk-issues Void — Re-jssue, whek 
Authorized— Machine Patents — Re-issue of 
Patents other than for Machines — Change 
OF Specifications and Re-issues — Construc- 
tion OF Original and Re-issued Patents — 
Re-issues under Act of 1836 — ^Nobel's Patent 
"WITHIN THE Rule. 

1. Where the specifications in a patent par- 
ticularly describe four different modes of ex- 
ploding nitro-glycerine: 1. By exploding gun- 
powder confined in a waterproot tube in con- 
tact with it; 2. By an electric spark or cur- 
rent; 3. By inserting in the liquid a thin case 
containing some substance evolving heat; 4. 
By a fuse; and claimed as his invention "the 
use of nitro-glycerine or its equivalent substan- 
tially in the manner and for the purposes de- 
scribed:" Hdd, that the patent is for a pro- 
cess and not for a compound. (Per Mr. Jus- 
tice Field.) 

2. The original patent having been surren- 
dered, there were re-issues in several divisions; 
one for a compound of nitro-glycerine and gun- 
powder; one for a compound of nitro-glycer- 
ine and gun-cotton; and one for a compound of 
nitro-glycerine and rocket powder: Hdd, that 
each of these re-issues is a patent for a com- 
pound, not for a process. (Id.) 

3. The original patent being for a process 
and the three re-issues mentioned being for 
compounds, they were not embraced in the in- 
vention originally described and patented, and 
the re-issues are void. (Id.) 

4. Under section 53 of the act of 1870 (16 
Stat. 205), a re-issue is not authorized unless 
the original patent is inoperative or invalid 
from a defective or insufficient specification, 
or the claim of the patentee exceeds his right, 
ad.) 

5. In determining the propriety of a re-issue 
no new matter can be introduced except in 
cases of machine patents. (Id.) 

6. If the patent does not relate to a machine, 
the specification, if defective, may be made 
more definite and certain, so as to embrace the 
claim made, or the claim may be so modified 

<r as to correspond with the specification; but 
this is the extent to which modifications can 
be made in such cases. (Id.) 

7. Nobel's original patent was neither in- 
operative nor invalid by reason of any defect 
or insufficiency of the specifications of the 
patent set out in the statement of the case. 
The specification was unambiguous and cov- 
ered all that was claimed; but, if otherwise, 
no new matter not relating to the process 
claimed, but relating to compounds made by 
uniting nitro-glycerine with other substances, 
could be added to the specifications. (Id.) 

S. Re-issues under the statute must be for 
the same invention which was embraced in the 
original patent, or if re-issued in divisional 
parts, each division must be for some distinct 
and separate part of that invention. (Id.) 

[See note at end of case.] 

9. Where the inventor originally filed speci- 
fications embracing both compounds and cog- 
nate processes, but afterwards filed amended 

1 [Reported by L. S. B. Sawyer, Esq., reprint- 
ed in 2 Ban. & A. 131, and here republished 
by permission.] 

2 [Reversed in 98 U. S. 126.] 



specifications omitting the compounds, and the 
patent issued upon the amended specifications 
which were alone attached thereto, upon an ap- 
plication for re-issues in divisions, the commis- 
sioner of patents is limited in his re-issues to 
the invention embraced in the amended speci- 
fications attached to the original patent, and 
cannot look at the specifications first filed, and 
afterwards abandoned, to ascertain what the 
invention sought to be patented was. (Id.) 

10. AVhere a patent is surrendered and a re- 
issue obtained, a second re-issue on surrender 
of the first, must be limited to the invention 
embraced in the first re-issue. (Id.) 

11. Where upon a comparison of the original 
and the re-issued patents, it appears upon the 
face of the patents that the latter is not for 
the same, or some part of the same invention 
as that embraced in the former, it will be ad- 
judged void on the ground that it was issued 
without authority. (Id.) 

12. On an application for a re-issue of a 
patent under the act of 1836 [5 Stat. 117], the 
commissioner was not authorized to look be- 
yond the patent as originally granted with the 
specifications and diagrams thereto annexed, 
and the models deposited in the •patent ofiicp, 
for the purpose of ascertaining what invention 
was intended to be patented. (Per Sawyer. 
Circuit Judge.) 

-iM-' ^P^^^X patent having been issued in 
ISbo. his rights accrued and they must be de- 
temmed under the provisions of the act of 
ISdb, and there being no mode], upon an 
application for a re-issue made prior to the 
passage of the act of 1870, he would be limit- 
ed in the re-issue to the invention as described, 
substantially indicated or suggested in the origil 
nal patent, and the specifications and drawinsrs- 
appended thereto. 

Demurrer to bill to enjoin the infringe- 
ment of a patent In addition to the facts 
stated in the opinion of the court the fol- 
lowing bearing upon the points decided were 
alleged in the bill: 

Alfred Nobel on the sixteenth day of Sep- 
tember, A. D. 1865, duly filed in the United 
States patent office an application for a pat- 
ent addressed to the commissioner of pat- 
ents, praying for letters-patent for his inven- 
tion; and with said petition said Nobel filed 
in said patent office a power of attorney 
appointing and constituting Henry Howson 
his attorney and agent to alter and modify 
the specifications and drawings in his said 
application, to receive the patent etc. With 
said application for a patent, said Nobel duly 
filed his specifications and drawings describ- 
ing his invention, a copy of which specifica- 
tions and drawings marked "Exhibit A" is 
made a part of the bill. That part of the 
specifications set out In "Exhibit A" neces- 
sary to illustrate the points of the decision 
is as follows, to-wit: 

"Exhibit A. 
"Jlemorandum relating to Alfred Nobel's in- 
vention for the use of nitro-glycerine and 
analogous substances as substitutes for 
gunpowder. 

"Thei-e is a class of substances long known, 
but not applied as yet to technical purposes, 
in consequence of practical difficulties in 
promoting their explosion; such are *itro- 
glyceriue, the nitrates of ethyl and methyl, 
nitro-mannite, etc The peculiar property 
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wliicli distinguishes this class of substances 
is that fire may be applied to tljem -Without 
their exploding. TIius nitro-glyceriue, if 
ignited in an open space, is slowly decom- 
posed with, a bluish flame, but the fire goes 
■out wlien the match is withdrawn; hence 
uitro-glycerine cannot, under ordinary cir- 
cumstances, be looked upon as a ready ex- 
plosive agent, for while gunpowder and 
other explosive substances hitherto used, al- 
ways explode when fire is set to them, nitro- 
glycerine, on the other hand, and analogous 
substances, must be heated to the degree of 
their detonation in order to explode. If a 
drop of nitro-glyeerine is poured upon an 
anvil, the blow of a hammer, through the 
heat developed by compression causes it 
to explode, but only that part whidh has re- 
ceived the blow, so that the explosion in 
this case is only a local one. 

"A chief point in my invention consists in 
overcoming this difficulty. According as 
nitro-glycerine is to be used for firearms or 
for blasting, I adopt two different methods 
for promoting its explosion, viz.: 

"1. By mixing it with gunpowder, gun- 
cotton, or any other substance developing a 
rapid heat, nitro-glycerine being an oil, fills 
the pores of gunpowder and is heated by 
the latter to the degree of its explosion. 
Gunpowder treated in this way can take up 
from ten to fifty per cent of nitro-glycerine, 
and develops a greater power with a lesser 
quickness of explosion. Where the only ob- 
ject in view is to reduce the quickness of ex- 
plosion of gunpowder, I mix it with or make 
it absorb common non-explosive oil from 
one to ten per cent of Its weight 

"2. "When nitro-glycerine is to be used for 
blasting, where quickness of explosion is of 
great importance, I submit it to the most 
rapid source of heat known, viz., that devel- 
oped by pressure. To effect this I make 
use of the pressure developed by heating a 
minute portion of nitro-glycerine, or by the 
detonation of any other violently exploding 
substance. Nitro-glycerine being a liquid, 
if it cannot escape, as for instance in a bore, 
receives and propagates the initial pressure 
through its whole mass, and is by that pres- 
sm-e instantaneously heated; hence the first 
impulse of explosion decomposes the rest 

'•There are many means of attaining this 
Impulse of explosion, such as— (1) When 
nitro-glycerine in tubes Is surrounded by 
gunpowder, or vice versa. (2) By the spark 
or heat developed by a strong electric cur- 
rent, when the nitro-glycerine is inclosed on 
all sides, so as not to afford an escape to the 
gas developed. (3) By a capsule. (4) By any 
chemical agents developing a gradual heat, 
through which the Initial explosion of nitro- 
glycerine or some other violently exploding 
substance may take. (5) Simply by a fuse. 
This will do in a closed space and under suf- 
ficient resistance, but if the gases of decom- 
posed nitro-glycerine are enabled to escape 
before they accumulate to such a pressure 



as to effect the requisite impulse of explo- 
sion, the nitro-glycerine is slowly decom- 
posed, and the fire generally goes out before 
the whole Is consumed. (G) By what I call 
'igniters.' They may be greatly varied, 
but in their simplest form they consist of a 
wooden cylinder, hollow inside and filled 
with gunpowder, being corked at one end 
and connected with a fuse at the other. 
When the niti'o-glycerlne has been poured 
into the bore this cylinder is let down with 
its fuse until the former swims in the blast- 
ing oil; then the upper part of the bore is 
filled with loose sand, and nothing remains 
but to ignite the fuse. The fuse In Its turn 
fires the gunpowder contained in the wooden 
cylinder, the hot gases of the gunpowder 
make their escape, and rush in streams into 
the blasting oil, of which they heat a minute 
part; a local detonation takes place, which 
as the oil cannot escape, heats it by pressure 
to about 360° Fahrenheit, when It explodes 
through the whole mass. These igniters are 
the instruments of which I chiefly make use 
for causing the nitro-glycerine to explode." 
« « # « « « . 

(Here was inserted a diagram representing 
the mode of exploding nitro-glycerine in con- 
junction with gunpowder, not -material to be 
shown in this case.) 

"In consideration, therefor?: (1) That nitro- 
glycerine and analogous substances, to which 
fire can be applied without causing their 
explosion, are known for many years with- 
out having been applied to any practic- 
al use in consequence of practical difficul- 
ties in promoting their explosion; (2) that 
they can be fired without exploding, therein 
differing from all other explosive substances 
hitherto used; (3) that even the blow of a 
hammer causes only a local explosion; (4) 
that I have introduced these substances from 
the domain of science into that of practical 
life; and, (5) that explosive substances, liquid 
at the ordinary temperature, have not as 
yet been applied to any technical use,— I 
claim as my invention: (1) The use of gun- 
powder or similar substances when onixed 
with nitro-glycerine or analogous substances.' 
(2) The reduction of the quickness of ex- 
plosion of gunpowder by mixing it with oily, 
explosive or non-explosive substances. (3) 
The effecti^g the detonation of nitro-glycer- 
ine or analogous substances (which can be 
ignited without exploding) by the heat devel- 
oped by pressure, promoting an impulse of 
explosion which decomposes the rest (4) 
The exclusive use of nitro-glycerine and the 
class of substances described above, or mix- 
tures of such as far as their application may 
be classed under any of the metliods in- 
dicated in this memorandum." 

Afterwards, but on the same day, said 
Howson filed in the patent office amendments 
to said specifications and drawings, which 
amendments were made in part by sti-iking 
out a portion of the said specifications filed 
by Nobel. On October 24, 1865, upon said 
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application, Nobel obtained letters patent [No. 
50,617] for his invention, -with the said 
amended specifications annexed thereto. The 
original specifications, as set forth in said 
Exhibit A, were not annexed to the patent. 
The amended specifications annexed to, and 
made a part of the patent so issued, are as 
follows, to wit: 

'•The schedule referred to in these letters- 
patent and making part of the same, 

"To all whom it may concern: Be it known 
that I, Alfred Nobel, of the city of Hamburg, 
have invented the use of niti-o-glycerine, or 
analogous substances, as a substitute for 
gunpowder, and I do hereby declare the fol- 
lowing to be a full, clear and exact descrip- 
tion of the same, reference being had to the 
accompanying drawing and to the letters of 
reference marked thereon. My invention 
consists in the use, as a substitute for gun- 
powder, of niti'o-glycerine, or its equivalent, 
substantially in the manner described here- 
after, so that the said liquid, which, when 
exposed, cannot be wholly decomposed and 
exploded, shall, by confinement, be subjected 
to heat and pressure, by which its total and 
immediate decomposition and explosion is 
effected. In order to enable others to make 
and use my invention, I will now proceed to 
describe the method of carrying it into effect 

"On reference to the accompanying draw- 
ing, which forms a part of this specification, 
figure 1 is a view, partly in section, of one 
apparatus by means of which I render nitro- 
glycerine, or its equivalent, available as a 
substitute for gunpowder; and figm*e 2, a 
plan view. (A cut was given for iUusti-a- 
tion.) 

"There is a class of explosive substances 
composing niti-o-glycerine— the niti-ates of 
ethyl and methyl, and nitro-mannite— -which 
have long been known, but have never been 
practically applied as explosive agents. 
When a flame is applied to gunpowder or 
gun-cotton, the whole m-ass is instantaneously 
decomposed; this sudden decomposition tak- 
ing place both when the substance is un- 
eonfined and when it is ignited under pres- 
sure. 

"On the application of heat or flame to 
nitro-glycerine, or other of the liquids above 
mentioned, when the latter is unconfined, 
only that portion of the liquid is decomposed 
which is directly acted on by the heat or 
flame, so that it is practically impossible to 
instantaneously explode the entire mass; 
hence, under ordinary circumstances, such 
substances cannot be looked upon as explo- 
sive agents. I have found, however, that 
when glycerine, mannite, or other of the ma- 
terials mentioned is confined, and a portion 
of the same is heated to decomposition, the 
gases evolved are at such an intense heat, 
and subject the material to such an excessive 
pressure, that the whole mass is decomposed 
almost instantaneously. The chief point of 
my invention consists in overcoming the dif- 
ficulty of igniting the entire mass of the 



materials mentioned, so that the same can 
be practically used as explosive agents. * * * 
"If the material (nitro-glycerine properly 
prepared) is to be used for blasting, it may 
be poured directly into the opening drilled 
into the rock, the opening above the liquid 
being closed in any suitable manner; for 
other purposes, however, the material can 
be best used when confined in cases. 

"The material when thus confined may be 
exploded: Firstly. By exploding a quantity 
of gunpowder, or other substances in contact 
with the liquid (the powder being confined 
in a waterproof tube or case), the heated 
gases evolved from the powder being dis- 
tributed throughout the mass of the liquid, 
raise the temperature of the latter sufiicient- 
ly to decompose the same. When powder is 
used for this purpose, the ease containing it 
may be immersed in the liquid, the powder 
being ignited by means of a fuse, or by an 
electric spark. If desirable, however, the 
liquid may be placed in a tube and inserted 
in a mass of powder, which is then ignited 
in any suitable manner. Secondly. By an 
electric spark, or by passing a powerful cur- 
rent of electricity through a fine wire im- 
mersed in the liquid. An apparatus for 
thus effecting the explosion of the fluid is 
shown in the accompanying drawing. A be- 
ing the case containing the fluid; BB, two 
wires which pass through glass tubes aa, or 
through other insulating substances into the 
interior of the case; and c, a fine platina 
wire which connects the ends of the wh'es 
BB together within the ease. The platina 
wire is heated by an electric current, the 
material in contact with the wire being thus 
decomposed, and the remaining portion sub- 
jected to the heat and pressure necessary to 
instantaneously decompose the whole mass, 
as already described. Thirdly. By insert- 
ing in the liquid a thin case containing lime 
and water, or any substances which in com- 
bining evolve heat. Fourthly. By a fuse. 
This will do in a closed space, and under 
sulficient pressure, but if the gases of the de- 
composed liquid are enabled to escape be- 
fore they accumulate to such a pressure as 
to effect the requisite impulses of explosion, 
the liquid is decomposed but slowly, and the 
fire expires before the whole mass is con- 
sumed. 

"I claim as my invention, and desire to se- 
cure by letters-patpnt the use of nitro-glycer- 
ine, or its equivalent, substantially in the 
manner and for the purpose described." 

Nobel having assigned his said patent to 
the United States Blasting-Oil Company, his 
said assignee in 1SC9, surrendered the orig- 
inal patent, and procured re-issues in several 
divisions, one of which is re-issue No. 33S0, 
division D. The specifications annexed to 
this re-issue, so far as they tend to illustrate 
the points decided, are as follows, to wit: 

"Be it known that Alfred Nobel, of the 
city of Hamburg, Germany, has discovered 
or invented, a new and useful improvement 
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in the sciences and arts pertaining to the 
use and manufacture of nitro-glyeerine. 
This specification having special references 
to improvement in the use of nitro-glycer- 
ine." 

The said Nobel does not claim to have dis- 
covered or invented nitro-glycerine, as that 
was due to Sobrero. After the simple dis- 
covery and chemical analysis that glycerine 
-svas capable of giving, when mixed with ni- 
tric and sulphuric acids, a substance analo- 
gous to gun-cotton, Sobrero abandoned fur- 
ther research with the declared opinion that 
its combustion or explosion could not be 
managed. In this condition the discovery or 
invention remained utterly useless to men of 
science and to artisans, until the discoveries 
and inventions of Nobel brought it into prac- 
tical service in the useful arts. He discov- 
ered: First That in order to explode the 
whole, or even a large proportion of a mass 
of nitro-glycerine, it was necessary to sub- 
ject It to confinement or restraint, and that 
when so confined it could be exploded in any 
desired quantity, by the application of heat 
and pressure, or of either of those agencies. 
Second. That it could be used for practical 
blasting, and disrupting material substances 
generally. And the said Nobel invented 
* * *. Second. The appliances or con- 
trivances necessary to successfully explode 
nitro-glycerine, in any desired quantity, un- 
der the management of miners or men of 
practical intelligence. 

We now proceed to make a clear and con- 
cise description of the said discoveries and 
inventions of the said Nobel, in order to en- 
able others skilled in the sciences and arts to 
which they belong, to make use of and un- 
derstand the same. 

First, The nitro-glyeerine, when under 
conditions of confinement, can be exploded 
in any desired quantity. There is a class 
of explosive substances, comprising nitro- 
glycerine, the nitrates of ethyl and methyl, 
and nitro-mannite, which have long been 
known, but have never been practically ap- 
plied as explosive agents. "When 578° Fah- 
renheit of heat is applied to granulated gun- 
powder, the whole mass is exploded. Gun- 
cotton will explode in proportion to the 
degree of confinement, igniting at 266° Fah- 
renheit. Fulminates, ordinarily used in per- 
cussion-caps, will explode when subjected to 
340° Fahrenheit. Nitro-glycerine will ex- 
plode at 300° Fahrenheit. The decomposi- 
tion of the above and otlier analogous sub- 
Btances, however, take place at a much low- 
er temperature, when subjected to pressure. 
Gunpowder will explode to a certain ex- 
tent, when not confined, but on the applica- 
tion of heat or flame to nitro-glycerine, or 
other of the liquids above mentioned, when 
unconfined, only that portion ^of the liquid is 
decomposed which is acted on directly by the 
heat or flame, so that it is practically im- 
possible instantaneously to explode the en- 
tire mass. Nobel discovered that when ni- 



tro-glycerine, mannite, or other of the mate- 
rials mentioned," is confined, and a portion 
of the same is heated to decomposition, the 
gases evolved are at such an intense heat, 
and subject the material to such an excess- 
ive pressure, that the whole mass is decom- 
posed almost instantaneously. The degree 
of confinement must be sufficient to allow a 
pressure upon the niti'o-glycerine to an ex- 
tent that 3G0° Fahrenheit will be realized, 
or to hold it in the presence of a percus- 
sion-cap, or other highly explosive agent, so 
that decomposition will take place before 
the liquid can escape the force or heat of 
the evolved gases of the said cap, etc. In 
this manner and by other methods Nobel 
discovered or invented that nitro-glycerine- 
could be exploded in any desired quantity. 

Second. That nitro-glycerine could be used 
for practical blasting and disruption of ma- 
terial substances generally. Having discov- 
ered that niti'o-glycerine could be exploded in 
any desired quantity, at the will of the ma- 
nipulator, Nobel then proceeded to adapt it to 
the useful arts, such as blasting rock, earth, 
and material substances generally. To effect 
this object, he invented the mode or method 
hereinafter described, ta substance as follows: 
Placing the nitro-glycerine in a drill-hole or 
canister, and then exploding in the midst of 
the said nitro-glycerine a charge of gun- 
powder, gun-cotton, or injecting an electric 
flame into the mass of nitro-glycerine, or the 
heating to red heat of a metallic wire placed 
within the nitro-glycerine; the necessary heat 
will be efifective in the decomposition of an 
atom or more of the nitro-glycerine, when con- 
fined, which will cause the explosion of the- 
whole mass. * « * Second. The appliances 
or contrivances necessary to successfully and 
practically explode or decompose nitro-glyc- 
erine in any desired quantity, under the man- 
agement of miners, or men of practical intelli- 
gence. The processes or contrivances invent- 
ed by Nobel for exploding nitro-glycerine, etc., 
are of several kinds, all and each calculated 
to produce the required heat or percussion: 
First, by an electiic spark, or current of elec- 
tricity, illusti-ated and explained as follows: 
* * * (Here follow references to drawings.) 
Secondly, by exploding a quantity of gun- 
powder or other substance in contact with the- 
liquid (the powder being confined in a water- 
proof tube or case), the heated gases evolved 
from the powder being distributed throughout 
the mass of the liquid, raise the temperature 
of the latter sufficiently to decompose the 
same. When powder is used for this pui-pose, 
the case containing it may be immersed in the 
liquid, the powder being ignited by means of 
a fuse, or by an eleeti-ic spark. If desirable, 
however, the liquid may be placed in a tube, 
and inserted in a mass of powder, which is 
then ignited in any suitable manner. « * * 
flUustrations follow.) Thirdly, the nitro-glyc- 
erine placed in a drill-hole or canister » » * 
may be exploded by a train fuse of fulminate 
powder, or composition; for example, the ordi- 
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nary fulminate powder used in percussion- 
caps may be put in a tube, or casing of fibre, 
gutta percha, and made to fire, explode, or 
spit into the nitro-glycerine. This will do in 
a closed space and under sufficient pressure, 
but if the gases of the decomposed liquid are 
enabled to escape before they accumulate to 
such a pressure as to effect the reauisite im- 
pulses of explosion, the liquid is decomposed 
but slowly, and the fire expires before the 
whole mass is consumed, Fourthly, by in- 
serting in the liquid a thin case containing 
lime and water, or any substance, which, 
when combining, evolves heat. Also, by the 
liberation of substances or matter, either with 
the nitro-glycerine, in the presence of the 
nitro-glycerine, or in the midst of nitro-glyc- 
erine, by which process or processes, mixing, 
engaging, or forming gases may be evolved of 
sufficient heat to produce decomposition, or ex- 
plosion of the nitro-glycerine. 

Having thus fully described the discoveries 
and inventions of the said Alfred Nobel, with 
sufficient clearness and distinctness to enable 
others skilled in the sciences and arts to which 
they belong, to make and use the same, what 
we claim as the discoveries or inventions of 
the said Nobel, and desire to secure by letters- 
patent, in the name of the United States Blast- 
ing-Oil Company, aforesaid, as the assignee 
of the said Nobel, is as follows: "The applica- 
tion and use of nitro-glycerine, simple or com- 
pounded, as an explosive for blasting, or for 
disrupting purposes, in the manner, and sub- 
stantially as hereinbefore described." 

In 1872, the company sui-rendered re-issue 
No, 3380, division D, and procured [on Slarch 
19th] further re-issues on that in two divisions, 
designated re issue No. 4818, division D, and 
Te-issue No. 4819, division E. The specifica- 
tions annexed to said re-issue No. 4818, so far 
as they are important in this ease, are as fol- 
lows, to wit (after stating the difficulty in ex- 
ploding a body of nitro-glycerine, he pro- 
ceeds) : 

"A principal object of Nobel's invention 
consists in the removal of tliis obstacle to the 
use of nitro-glycerine and the analogous sub- 
stances before named as explosives. For this 
end two different methods have been invented 
by Nobel for promoting the explosion of nitro- 
glycerine- One method, which forms the sub- 
ject of this patent, relates to a compound with 
nitro-glycerine of other more easily explosive 
substances; and the other method, which is 
described in a separate specification, relates 
to the means of effecting the explosion. No- 
bel discovered that the difficulty experienced 
in effecting the explosion of nitro-glycerine, 
and the analogous substances before mention- 
ed, could be overcome by mixing or combin- 
ing them with gunpowder, gun-cotton, or other 
similar substances. This mixing may be ef- 
fected in any convenient manner, and the pro- 
portions in which they are to be combined 
may be varied to suit the pleasure or con- 
venience of the user or manufacturer. The 
nitro-glycerine may be mixed with gunpowder 



or gun-cotton, eitlier of which will absorb a 
considerable quantity of nitro-glycerine— say 
thirty per cent, more or less— in such propor- 
tions as to make the compound either wet or 
comparatively dry. If mixed with gunpow- 
dei', it may be either absorbed with it, by 
pouring the nitro-glycerine on the mass of 
gunpowder, or the two may be mingled to- 
gether by trituration, the powder in the nitro- 
glycerine. 

"The effect of these combinations will pro- 
duce an explosive especially suitable for cer- 
tain blasting purposes— for example, in crev- 
ice-rock—and greatly superior either to gxin 
powder or gun-cotton in explosive force, aui.. 
quite readily exploded, so that it may be fired 
and exploded by means of a match or electric 
spark, in like manner as gunpowder or gun- 
cotton alone. By means of this combination 
with gunpowder, gun-cotton, or other similar 
readily explosive substances, of nitro-glycer- 
ine, and the analogous substances before 
named, which are liquid at the ordinary tem- 
perature, these substances which had not at 
the date of Nobel's invention been applied to 
any technical use as explosives, owing to their 
difficulty of explosion, have been introduced 
from the domain of science into that of prac- 
tical use in the arts, and have rendered of 
commercial value what was previously known 
as a mere chemical curiosily. 

"We therefore claim as the invention of said 
Alfred Nobel, and desire to secure by letters- 
patent, in the name of the United States 
Blasting-Cil Company, as assignees of said 
Nobel: (1) The utilization, as explosives, of 
nitro-glycerine, and the analogous substances 
hereinbefore mentioned, by combining there- 
with gunpowder, gun-cotton, or other similar 
substances developing a rapid heat on com- 
bustion, substantially as hereinbefore describ- 
ed. (2) The combination of gunpowder with 
nitro-glycerine, substantially as and for the 
purposes hereinbefore described. (3) The 
combination of gun-cotton with nitro-glycer- 
ine, substantially as and for the purposes here- 
inbefore described." 

The important parts of the specifications 
of No. 4819 are as follows: 

"The principal object of Nobel's invention 
consists in the removal of this obstacle to 
the use of nitro-glycerine as an explosive. 
For this end two different methods have 
been invented by Nobel for promoting the 
explosion of nitro-glycerine. One method 
which forms the subject of this patent, con- 
sists in a compound with nitro-glycerine of 
a readily-ignitable substance; and the other 
method, which is described in a separate 
specification, relates to the means of effect- 
ing the explosion, 

"Nobel discovered that by mixing nitro- 
glycerine with rocket powder, which is a 
mere loose, mechanical mixture of nitre, char- 
coal and sulphur, the difficulty in effecting 
the explosion of nitro-glycerine was effectu- 
ally overcome. Rocket powder is almost 
non-explosive, but readily burns and defla- 
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grates on contact with a spark- of fire, while 
nitro-glycerine, on the other hand, as before 
stated, is hard to explode, but when the ex- 
plosion is obtained is extremely violent in 
its effects. By the mixing of these substan- 
ces a compound is produced which is a very 
powerful explosive, and is easily exploded by 
means of the simple contact with fire. The 
mixing may be effected in any convenient 
manner, and the proportions in which they 
are combined may be varied to suit the pleas- 
ure or convenience of the user or manu- 
facturer. What, therefore, we claim as the 
invention of Alfred Nobel and desure to 
secure by letters-patent is: The mixture of 
nitro-glycerine and rocket powder, substan- 
tially as and for the purpose herein before 
described." 

The complainant in the bill insisted that 
under section 53 of the act of 1870 [16 Stat 
205], cited in the opinion, the commissioner 
of patents in granting re-issues was entitled 
to look at the original specifications filed by 
Nobel, set out in Exhibit A, for which the 
annexed specifications filed by Howson were 
substituted in the original patent, for the 
'purpose of ascertaining what the entire in- 
vention was, for which Nobel' himself de- 
sired a patent; and that these specifications 
embraced the matter covered by the several 
divisional re-issues. It was also claimed on 
behalf of complainant that these specifica- 
tions having been filed in the patent office 
with the application of Nobel, although not 
annexed to the patent, are still a part of 
the record of the patent in the patent office, 
and as such part of the record the commis- 
sioner was entitled to consider them for the 
purpose of ascertaining what the entire in- 
vention was, for the purposes of the re-issues, 
indepepdent of the provision of the statute 
authorizing him to receive extraneous proofs 
in cases where there is no model or drawing. 
These propositions were denied on the part 
of the defendant. 

[Re-issues were again granted JIarch 17, 
1S74, numbered 5,798 and 5,S0OJ 

■ Hall McAllister, M. A, Wheaton, and John 
B. Felton, for complainant. 

0. R. Greathouse and W. W. Cope, for 
defendants. 

Before FIELD, Circuit Justice, and SAW- 
YER, Circuit Judge. 

FIELD, Circuit Justice, This is a suit for 
an alleged infringement of three letters-pat- 
ent, with a prayer that the defendants be 
decreed to account for and pay to the com- 
plainant the gains and profits derived by 
them from the manufacture, use or sale of 
the invention patented, and be restrained 
from further infringement. All of these pat- 
ents are re-issued letters. They purport to 
be founded, two of them upon an original 
patent issued to Alfred Nobel, in October, 
1863, and the other one upon an original pat- 
ent issued to an assignee of Nobel in April, 



1868. Upon the validity of the latter re-issue 
no question is made. The validity of the 
other re-issues is assailed upon the alleged 
ground that they describe and claim a diffei'- 
ent invention from that described and claim- 
ed in the original patent, and their validity is 
the question presented by the demurrer. 

The several patents, original and re-issued, 
are referred to in the bill and made part of 
it, so that the question raised as to the 
validity of the re-issues is distinctly pre- 
sented. It appears from inspection of the 
schedule annexed to the original patent to 
Nobel of October, 1865, giving a description 
of his alleged invention, and which consti- 
tutes a part of the patent, that he declares 
that he has "invented the use of nitro-glyc- 
erine or analogous substances as a substitute 
for gunpowder," and then proceeds to in- 
dicate the manner in which the nitro-glyc- 
erine can be used so that the "liquid, which 
when exposed cannot be wholly decomposed 
and exploded, shall by confinement be sub- 
jected to heat and pressure by which its 
total and immediate decomposition and ex- 
plosion" may be effected. There is no men- 
tion in the schedule of any mixture of the 
nitro-glycerine with other substances so as 
to form a new compound. The only refer- 
ence to any mixture is in a paragraph which, 
in describing the manner of using the nitro- 
glycerine, states that it should be first pre- 
pared by adding a mixture of sulphuric and 
nitric acids. The schedule then gives in 
detail four modes in which the explosion of 
the nitro-glycerine can be effected. The first 
is by exploding in contact with it a quantity 
of gunpowder confined in a waterproof tube 
or case; the second is by an electric spark, 
or by passing a powerful current of electrici- 
ty through a fine wire immersed in the 
liquid; the third is by inserting in the 
liquid a thin case containing lime and water, 
or any substances which in combining evolve 
heat; and the fourth is by a fuse. The 
schedule closes by a declaration that what 
the patentee claimed as his invention and 
desired to secure by letters-patent was ■ uie 
use of nitro-glycerine or its equivalent sub- 
stantially in the manner and for the pur- 
pose described." 

It is plain from this statement that the 
patent was for a process and not for a com- 
pound. It was for modes of using the liquid 
and not for any new compound of known or 
unknown ingredients. 

In the following year, in June, 1866, Nobel, 
whose letters-patent extended for seventeen 
years, assigned his interest in them, and the 
invention secured, for the residue of that pe- 
riod, to the United States Blasting-Oil Com- 
pany, a corporation created under the laws of 
New York. In April, 1869, this company sur- 
rendered the original letters, and obtained in 
their place four new divisional letters-pat- 
ent 'for the residue of the period then unex- 
pired, designated respectively as re-issue No. 
3377, division A.; re-issue No. 3378, division ' 
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B; re-issue No. 3379, division C; re-issue No. 
3380, division D. 

In March, 1872, the company sm-rendered 
tliis last divisional re-issue, designated No. 
3380, division D, and obtained for it two 
new divisional letters-patent, numbered and 
designated as re-issue No. 4818, division X), 
and re-issue 4819, division E. It is with ref- 
erence to tlie validity of tliese two last re- 
issues that the contention in this case arises. 
No. 4818 is for two compounds, one consist- 
ing of nitro-glycerine and gunpowder, and 
the other of niti-o-glyeerine and gun-cotton. 
No. 4819 is for a compound consisting of 
nitro-glycerine and rocket powder. Neither 
of these re-issued patents is for any process, 
or mode of exploding nitro-glycerine, or for 
uny particular use of the liquid. Both of 
them are for new compounds, made by unit- 
ing old and well-lino wn substances. There 
is no connection or relation between the in- 
ventions or discoveries covered by them and 
the invention or discovery described and 
claimed in the oi-iginal patent. If, therefore, 
we are restricted in oin: examination to the 
original patent and the schedule annexed, the 
re-issues cannot be sustained. Can we Icok 
beyond that patent and schedule, which is a 
part of the patent, to ascertain what the oi'ig- 
inal patentee had, in fact, at the time in- 
vented or discovered, tliough not described 
in his specifications or covered by his claim? 

The statute of 1870, under which these re- 
issues were granted, provides that "whenever 
any patent is inoperative or invalid by rea- 
son of a defective or insufficient specifica- 
tion, or by reason of the patentee claiming 
as his own invention or discovery more than 
he had a right to claim as new, if the error 
has arisen by inadvertence, accident or mis- 
take, and without any fraudulent or de- 
ceptive intention, the commissioner shall, on 
surrender of such patent and the payment of 
the duty required hy law, cause a new pat- 
ent for the same invention, and in accordance 
with the corrected specifications to be issued 
to the patentee;" and the commissioner is 
aiithorized in his discretion to cause several 
patents to be issued for distinct and sepa- 
rate parts of the thing patented upon de- 
mand of the applicant. But the act declares 
that "no new matter shall be introduced into 
the specifications, nor in case of a machine 
patent shall the model or drawing be amend- 
ed, except each by the other, but when there 
is neither model nor drawing, amendmsnts 
may be made upon proof satisfactory to the 
commissioner that such new matter or 
amendment was part of the original inven- 
tion, and was omitted from the specification 
by inadvertence, accident, or mistake, as 
aforesaid." 

It is by this law that the last re-issues 
must be determined. As here provided, no 
re-issue is permitted, unless the original pat- 
ent is inoperative or invalid from a defective 
or insufficient specification, or the claim of 
the patentee exceeds his right; and then 



only in case the error committed has arisen 
in the manner indicated. In detdrmining the 
propriety of the re-issue no new matter can 
be introduced into the specification, except 
in case of a machine patent, to which class 
the one mider consideration does not be- 
long. It is only with respect to patents of 
that character where no model or drawing 
exists, that, in om- judgment, any notice can 
be taken, by the commissioner, of matter out- 
side of the original specification and claim. 
Tarr v. Webb [Case No. 13,757], In machine 
patents, models and drawings can b? exam- 
ined in connection with the specification, and 
the latter changed, restricted, or enlarged so 
as fully to describe the actual invention 
made. If the patent do not relate to a ma- 
chine, the specification, if defective, may be 
made more definite and certain so as to em- 
brace the claim made, or the claim may be 
so modified as to correspond with the speci- 
fication. But this is the extent, in our judg- 
ment, to which modifications can be made in 
such cases. 

Judged by the law, there can be. In our 
opinion, no reasonable doubt as to the in- 
validity of the re-issues. The original pat- 
ent to Nobel was neither inoperative nor in- 
valid by reason of any defective or insufli- 
cient specification. That specification was 
unambiguous, and covered all that was 
claimed. And if this were otherwise, no 
new matter not relating to the process 
claimed, but relating to a compound laade 
by uniting glycerine with other substances 
could be added to the specification. This is 
the explicit provision of the statute. 

If Nobel had made other inventions or dis- 
coveries—compounds of niti'o-glycerine with 
other substances or different modes of using 
the liquid (as it would seem, from the mem- 
orandum annexed to the bill that he had), 
he might have applied for and obtained sep- 
arate patents for them. Sarven v. Hall [Case 
No. 12,369]. But such compounds or different 
modes of use cannot be included in a re- 
issued patent when the original never em- 
braced them, without sanctioning a doctrine 
which would open the door to all sorts of 
extortion and fraud, and impose an oppress- 
ive burden upon the industi'ies of the country. 

By the terms of the statute, a re-issue niu.>t 
be for the same invention which is eml)rai;ftd 
by the original patent, or if the re-issu3 be 
in divisional parts, each division must be for 
some distinct and separate part of that in- 
vention. The two letters-patent under con- 
sideration in the present case are n^t only 
for inventions not embraced by the original 
patent, but are not embraced by the first re- 
issue, upon the surrender of which they were 
re-issued, designated as re-issut; No. 33S0, di- 
vision D. That re-issue was oniy tor a pro- 
cess, a mode of applying and using nitro- 
glycerine, simple or compounded, and not for 
any new explosive compounds, as inaccu- 
rately stated in the bill. This will be seen 
by examination of the letters referred to and 
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made part of the bill. The two letters is- 
sued upon the surrender of that re-issue are, 
therefore, invalid within the ruling of Chief 
Justice Taney, in Knight v. Baltimore & O. R. 
Co. [Case No. 7,S82], and might have been dis- 
posed of without showing, as we have done, 
that they were invalid because they were 
for inventions not covered by the original 
patent. 

We do not question the doctrine so earnest- 
ly pressed by counsel upon the argument 
that all presumptions in support of the ac- 
tion of the commissioner in granting the re- 
issues must be indulged, and that his ruling 
upon all matters not apparent upon the face 
of the patents themselves cannot be collater- 
ally assailed. We rest our judgment upon a 
comparison of the original and the re-issued 
patents, and hold as a matter of construction 
that the latter are not on their face issued 
for the same invention, or any -distinct and 
separate part thereof; and that for this rea- 
son the commissioner exceeded his authority 
in issuing tliem. Seymour v. Osborne, 11 
Wall. [78 U. S.] 544. 

The defendants must have judgment "on 
the demurrer, with leave to the complainant 
to amend the bill by sti-iliing out all such 
parts as relate to the re-issued patents No. 
4818 and No. 4819. 

SAWYER, Circuit Judge, concuiTing spe- 
cially. Upon a careful consideration of the 
case of Seymour v. Osborne [supra], I am 
satisfied that the supreme com-t intended to 
lay down the rule broadly, that on an ap- 
plication for the re-issue of a patent the 
commissioner, in ascertaining the invention 
intended to be patented, and for which a re- 
issue may be granted, has no authority to 
look beyond the patent as originally granted 
with the specifications anu drawings there- 
to annexed, and the models deposited in the 
patent oflSce,. "except in certain special cases 
as provided in a recent enactment," refen-ed 
to and cited by the court, viz.: 16 Stat 206 
(11 Wall. [78 U. S.] 544, 54.j). The enact- 
ment referred to is found in the last clause 
of section 53 of the act of 1870, and is in 
the following words: "But when there is 
neither model nor drawings, amendments 
may be made upon proof satisfactory to the 
commissioner that such new matter or 
amendment was a part of the original in- 
vention, and was omitted from the specifica- 
tion by inadvertence, accident or mistake as 
aforesaid." This is the only exception the 
court recognizes to the rule as broadly and 
specifically stated,, and repeated in diffei-eut 
forms in the course of the opinion; and the 
■exception is referred to "as provided by a 
recent enactment"— that is to say, the excep- 
tion depends upon that provision of the- stat- 
ute. The provision was not in the act of 
183C. As the exception is held to depend 
upon this enactment, it, of course, did not 
exist under the act of 1836; and under that 
act there was, in the opinion of the supreme 



court, no exception to the rule as laid down 
by that ti'ibunal. The original patent to 
Nobel was issued in 1865, under the pro- 
visions of the act of 1836; and he could only 
obtain such rights as were secured to him 
by that act On an application for a re-issue 
at any time during the five years intei-vening 
between the issue of the original patent and 
the passage of the act of 1870, under the rule 
established by the supreme court, there being 
no model, he would have been limited in the 
re-issue to the invention as described, sug- 
gested, or substantially' indicated, or shown 
in the original patent and the specifications 
and di'awings appended thereto. Beyond 
this he could not go, and nowhere in the 
original patent and the specifications and 
drawings annexed to it is the subject-matter 
of the re-issued patents numbers 4818 and 
4819 in any way suggested. These re-issues, 
therefore, could not have legally been made 
under the act of 1836. The rights of the 
parties must be determined under the pro- 
visions of that act,, and the right to patents 
for these inventions, if it ever existed, lapsed 
by a failure to perfect it while that act was- 
still in force. The proceeding for obtaining 
a re-issue since the passage of the act of 
1870, so far as form is concerned, must be 
in accordance with the latter act But to 
allow a party under the provision cited to go 
outside of the evidence recognized undei" the 
act of 1836 to establish a right to a re-issue 
of a patent for an invention made and patent- 
ed imder that act, would be going beyond 
the mere forms and modes of proceedings, 
and would be to grant him a new right by 
restoring a right to a patent, if one ever ex- 
isted, which had once been lost either by 
carelessness or design under the laws then 
in force, and after the public had acquired 
a right in the subject-matter by several years 
unobstructed legal use— the right to an orig- 
inal patent having been lost by lapse of time, 
and to a re-issue by failure to indicate the 
whole invention in the specifications finally 
adopted and annexed to the patent first is- 
sued. The last clause of section 53 of the act 
of 1870, so far as gi'anting a new right is con- 
cerned, in my judgment has no reti'oactive 
operation; and it can only apply to re-issues 
of patents originally issued since the passage 
of the act 

This is as far as it is neeessaiy to go in 
this case, and I prefer not to consider or de- 
termine the extent of the exceptions made 
by that provision until a case arises under a 
patent originally issued under the act of 
1870. On these grounds I concm* in the 
judgment ordered. 

i[NOTE. Upon complainant's appeal the su- 
preme court reversed the decree of the cir- 
cuit court dismissing the bill upon demurrer, 
and remanded the cause, with directions to en- 
ter a decree dismissing the bill as to the relief 
sought therein in respect to reissued patents 
numbered respectively 4,818 and 4,819, and 
as to the residue of the bill overruling the de- 
murrer and directing the defendants to an- 
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swer in accordance with the rnlea and prac- 
tice of the court. This decision was based up- 
on a holding that the reissues in question are 
not for the same inventions for which the 
original patent was granted, and hence are 
void, but as nothing is shown in the state- 
ments of the bill which affects the validity of 
the third patent sued upon, the bill should not 
have been dismissed as a whole. The opinion 
of the court was delivered by Mr. Justice Brad- 
ley. 98 U. S. 126. 

[For other cases involving this patent, see 
Giant-Fowder Go. v. California Powder "Works, 
98 U. S. 126; Atlantic Giant-Powder Co. v. 
Mowbray, Case No. 624; Giant-Powder Go. v. 
Galifornia Vigorit Powder Co.. 4 Fed. 720, 5 
Fed. 197: Giant-Powder Co. v. Safety Nitro- 
Powder Co., 19 Fed. 509; Atlantic Giant-Pow- 
der Co. V. Hulings, 21 Fed. 519.] 
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Case Ho. 6,380. 

GIBB V. WASHINGTON. 
[1 McAll. 430.] 1 

Circuit Court, N. D. California. July Term, 
1858. 

Customs Duties— Examisatiox by Appraiskrs — 
Selection of Samples — Official Kepouts — 
Costs of Tkasspoktation to Place of Bx- 

POKT. 

1. An examination of goods by the apprais- 
ers is indispensable. 

2. Personal examination of each article not 
necessary. A fair selection of samples suffi- 
cient. 

3. The official report of the appraisers, is 
prima facie evidence as to examination. Ap- 
praiser under the acts of congress is a quasi 
judge. His acts, as such, are not purely min- 
isterial. If such an office has been colorably 
created, and one commissioned under it who 
has discharged de facto its duties, his acts so 
far as the public or third parties are concerned, 
are as valid as those of one acting de jure 
would be. 

4. The additional charges authorized by law, 
to be added to the appraised value of dutiable 
merchandise, may be added by the appraisers, 
with the sanction of the collector. 

5. Costs of transportation of goods from the 
interior to the place of exportation, are not 
included in those charges under the act of 3d 
March, 1851 [9 Stat. G29]. 

[Cited in Hutton v. Schell, Case No. G,961; 
Tomes v. Kedfield, Id. 14,085; Bartels v. 
Kedfield, 16 Fed. 340.] 

The present action is brought for the re- 
covery of moneys alleged to have been ille- 
gally received by the defendant as collector 
of the port of San Francisco, and paid by the 
plaintiff, under protest A jury was waived 
by the parties, and the case submitted to 
the court on the law and facts for its judg- 
ment. 

Cyril V. Grey, for plaintiff. 
P. Delia Torre, for defendant, 

McALI/ISTER, Circuit Judge. To sanction 
the defense, establish the illegality of the 
proceedings, and that the appraisement of 

1 [Reported by Cutler McAllister, Esq.] 



the goods, on which the duties were levied, 
is void, plaintiff's counsel have presented 
the following grounds: 1st. That there 
should have been a personal examination of 
the goods by the appx-aisers. 2d. That the 
board of appeals who appraised the goods 
Tvas not legally constituted. 3d. That ad- 
ditional charges unauthorized by law, have 
been made by the appraisers. 

To sustain the first ground, reference has- 
been made to the case of Greely v. Thomp- 
son, 10 How. [51 U. S.] 225. There is no- 
doubt the goods should have been examined. 
The oath of the appraisers imposes on them 
the duty of examination. But no form is 
prescribed, nor is it requisite that every arti- 
cle should be examined; a fair selection of 
samples or specimens is sufficient. 3 Stat. 
735. In the case cited by counsel for the 
defendant (10 How. [51 U. S.] 225), the rec- 
ord shows that one of the appraisers never 
examined nor inspected the merchandise ap- 
praised, and the other never saw any por- 
tion of it In the case at bar, in their re- 
port the appraisers state expressly, that they 
had examined the goods. In the absence of 
any counter-testimony, the o-ffieial action of 
the appraisers must be taken as evidence of 
the fact of examination. 

The second ground is, that the appraise- 
ment of the board of appeals was void, be- 
cause one of their number was not author- 
ized to act. The objection is in these words: 
"The appraiser general, who sat as one of 
the appraisers at large, under the act of 
1851, is appointed under a clause in the gen- 
eral appropriation bill of March, 1853 [10 
Stat 201]. His name, and style, and com- 
pensation are different The appropriation 
of $6,000 made, if it could be considered as 
creating by implication the office, is only for 
a year, and has never been renewed." 

The facts as developed by the evidence 
are, that by an act of congress of 3d Jlarch, 
1851 [supra], it was enacted that four ap- 
praisers should be appointed, who should be 
employed in visiting such ports under the 
direction of the secretary of the treasury as 
may be deemed useful by him, for the se- 
curity of the revenue, and at such ports to 
afford aid and assistance in the appraise- 
ment of merchandise; and wherever prac- 
ticable, in cases of an appeal from the de- 
cisions of the United States appraisers, 
under- the provisions of the seventeenth sec- 
tion of the tariff act of 30th August 1842 [5 
Stat. 548], the collector shall select one dis- 
creet merchant, who shall be appointed with 
one of the appraisers appointed by this act, 
and their decision shall be final as to the 
value of the goods appraised. The apprais- 
ers (four in number) were appointed under 
this act, and were generally known and 
designated "general appraisers," or "ap- 
praisers at large." On the 3d March, 1853 
[supra], congress passed the following enact- 
ment, in the appropriation act of that year: 
"For the compensation of an additional ap- 
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praiser-general, to be appointed by the pres- 
ident, with the advice and consent of the 
senate, and to be employed on the Pacific 
coast, six thousand dollars." Subsequently, 
a commission was issued to Richard Roman, 
appointins him appraiser-general during the 
pleasure of the president for the time being, 
under the act of 3d March, 1853, to be em- 
ployed on the Pacific coast By virtue of 
this commission, Major Roman entered up- 
on the duties prescribed by the act of 3d 
March, 1851, and has continued those duties 
down to the present time. 

An appraiser is said to be "a quasi judge 
or legislative referee." Hoyt v. U. S., 10 
How. [51 IT. S.] 109. If such an office has 
been even colorably created, and the present 
incumbent has discharged de facto its du- 
ties, then any irregalarity which does not 
not render the creation of the office void, 
cannot be availed of in this collateral pro- 
ceeding. His acts as appi'aiser de facto, so 
far as the public or third parties are con- 
cerned in interest are as valid as if they 
were the acts of an appraiser de jure. Peo- 
ple V. Stevens, 5 Hill, 617; People v. Covert, 
1 Hill, G74; Mclnstry v. Tanner, 9 Johns. 
135. One of the judges of this court, in view 
of the acts of congress, the commission is- 
sued to Major Roman under them, and his 
acting as appraiser de facto, came to the con- 
clusion that it was unnecessary to go into a 
minute examination of the creation of the 
office, and the party having acted as ap- 
praiser de facto, the validity of his acts 
could not be assailed in this collateral pro- 
ceeding. But as his associate deemed it 
proper that the creation or not of the office 
should be discussed and decided, and as 
both judges concur in the same conclusion, 
after such examination, it is unnecessary to 
place the decision of the case on the ground 
above stated. I proceed, then to that ex- 
amination. 

It is contended, that no such office as the 
one claimed by defendant to exist, has been 
ci-eated in fact; that the incumbent is not 
authorized to act under the act of 3d March, 
1851, under which he has assumed to act; 
that his style and compensation are diffei-ent 
from those appraisers who were appointed 
imder that act; that if any office was created, 
the incumbent was not authorized to dis- 
charge the duties prescribed by that act; and, 
lastly, the appropriation for his compensation 
being temporary, his office would, by the 
terms of the act of 3d March, 1853, expire with 
the current fiscal year, necessarily with the 
appropriation. 

The question, then, is, was an office, and 
what office, created by the act of 3d March, 
1853 ? It is a familiar rule in the construction 
of statutes, that where there are several acts 
of the legislature in pai'i materia, they are 
to be constraed together when a construction 
is to be placed upon one of them the language 
of which is obscm'e, with a view to ascertain 
the intention of the legislatm'e in passing the 
IOfed.cas. — 19 



one under consideration. In this case, there- 
fore, the com't must look to other legislation 
of congress on the same subject, when it im- 
dertakes to interpret their language in the 
act of 3d IVIarch, 1853. It is true, the officer 
whose acts are now assailed, was named and 
commissioned by the official delegation, "ap- 
praiser-general," whereas the four officials ap- 
pointed under the act of 3d March, 1851, are 
called in the act "appraisers," But they ai-e 
generally known as, and called, "general ap- 
praisers," or "appraisers at large," and are 
designated so in the brief of the plaintiff's 
attorney. They have been, doubtless, so call- 
ed to distinguish them from the local ap- 
praisers appointed under other acts of con- 
gress, and because their duties under the 
act of congress xmder which they were ap- 
pointed, were of a general chai-acter, and did 
not limit them to one locality in the appraise- 
ment of merchandise. Congress themselves 
have recognized this distinction; for by the 
5th section of the act of June 14, 1858 [11 
Stat. 337], entitled "An act making appro- 
px-iations for the expenses of collecting the 
revenue," when reducing the salaries of offi- 
cers, it mentions the "general appraiser" 
(meaning the one whose duties are of a gen- 
eral nature), and the "appraiser" (meaning 
the local one confined to a particular place 
or occasion). That the act of 3d Mai-ch, 1853, 
designated the person to be appointed "ap- 
praiser-general," and the appropriation for 
this compensation would, if not renewed, ex- 
pire with the fiscal year 1853, are admitted 
facts. The influence they should exert in 
the construction of the act, will be hereaftei* 
considered. When this latter act Avas passed, 
there were in existence a certain number of 
appraisers known as "general appraisers," ap- 
pointed imder act of congress approved 3d 
March, 1851, with duties defined of a general 
nature, which characterized them and caused 
them to be designated as appraisers at large, 
or as general appraisers, to distinguish them 
from local appraisers, appointed under other 
acts of congress, or special appraisers; mer- 
chants, whom the collector was authorized by 
existing laws to appoint pro hac vice. On 
the 3d March, 1S53, congress, desirous, to in- 
crease the number of these appraisers, and 
provide for the wants of the revenue laws 
on the Pacific coast, enacted tliat an addi- 
tional appraiser-general should be appointed. 
It is a rule of consti'uction in the interpreta- 
tion of statutes, that no word which is signifi- 
cant is to be repudiated, but to such word 
its full and appropriate meaning is to be 
given, and the whole of the language must 
be so consti'ued "ut magis valeat quam per- 
eat." This rule would be violated should this^ 
court strike the word "additional" from the 
statute, and fail to give it a meaning. Sucb 
violation would be gross in this case, where 
its repudiation would attribute to the legis- 
lature an apparent absurdity. Whereas, by 
giving it an appropriate meaning, and reason- , 
able application, the act of congress can be 
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made intelligible by the application to it of 
the maxim, "Id certum est quod certum reddi 
potest." 

It is urged, and sti*ongly relied on, as a cir- 
cimistance which disaffii-ms the idea that any 
office was created, that no duties were defined 
by the act of 3d March, 1853, under which the 
appointment of Major Koman was made. 
This court will not lightly impute to congress 
an absm-dity. The fact that they have di- 
rected the appointment of an appraiser, and 
appropriated $6,000 for his compensation, con- 
firms the conclusion to which the court is ar- ' 
rived. That the appointee had some work 
to do, is indicated by the language of the act, 
for by its terms "he is to be employed on the 
Pacific coast." Congress evidently intended 
to impose some duties upon him. It is rea- 
sonable to consider they were acting from 
some intelligent impulse, for some practicable 
purpose; and a fair interpretation and reason- 
able application of the language of the act 
show what their purpose was. They were 
aware, there were at that time in existence, 
under the act of 3d March, 1851, a certain 
number of appraisers, discharging the duties 
prescribed in that act, known generally as 
general appraisers. When, therefore, they 
deemed it expeaient to add to their number, 
they considered it sufficient to direct the ap- 
pointment of an "additional appraiser." Ad- 
ditional to whom? Certainly to the four 
appraisers already in existence, with duties 
■defined. The only difference being, that the 
sphere of the duties of the additional one 
should be on the Pacific coast. To what 
other body of appraisers could he be added? 
There was no other of the kind known under 
existing laws. Shall the position of the word 
"genei-al" after that of "appraiser," annul the 
appointment in face of the plain intention of 
the legislatm-e indicated by a reasonable con- 
struction of their language; and this, by dis- 
regarding the meaning, import, and applica- 
tion of one of the most significant words of 
the act? That fact simply distinguishes him 
from the local appraisers, and characterizes 
the general nature of his duties. The second 
ground taken by plaintiff's counsel cannot be 
sustaiaed. 

The third proposition is, that the apprais- 
ers have added charges unauthorized by law. 
There is only one item obnoxious to this ob- 
jection. After fixing the market or whole- 
sale value of the goods, in the manner pre- 
scribed by law, the appraisers have added 
£43. Ips. charged as "transportation to Liver- 
pool and shipping charges;" and the ques- 
tion is, "whether this item constitutes a duti- 
able charge, which can be added to the mar- 
ket price." No distinction has been made 
between the "costs of transportation" and 
"shipping charges." No means, therefore, 
are afforded to the court to separate the 
two, and they must be treated, as they have 
been by the appraisers, as a unit. Com- 
menting on the act of 3d March, 1S51, un- 
der which the duties in this case were laid, 



the supreme court say, it "embraces all im- 
portations of goods that are subject to an 
ad valorem duty, and directs tliat the value, 
or wholesale price, shall be ascertained by 
the wholesale price at the period of exporta- 
tion to the United States, in the principal 
markets in the country from which they are 
imported." The time and place are distinct- 
ly stated, to which the appraisers are to look. 
Stairs v. Peaslee, 18 How. [59 U. S.] 525. 
Prior to the passing of this law, former acts 
of congress had made the countiy of pro- 
duction or manufacture the place to which 
the appraisers were to look; but the act of 
1851 will admit of but one Construction, and 
that is, that the appraisement must be made 
by the value of the goods in the principal 
markets of the country from which the 
goods are imported, at the time of the ex- 
portation of them to the United States. Id. 
526. "What markets within that country," 
(say the supreme court), "were the principal 
ones at the time of exportation, for an arti- 
cle of this description, was a question of 
fact, not of law, and to be decided by the 
appraisers, not the court . . . And as 
the appraisers are by law the tribunal ap- 
pointed to determine this question, their de- 
cision is conclusive upon the importer as well 
as the government." Id. 527. 

In the case at bar, the appraisers have 
fixed the value of the goods in the manner 
prescribed by the act of 1851, and added to 
that value the item objected to. The latter 
clause of that act directs "that to such value 
or prices shall be added all costs and charges 
except insurance, and including commis- 
sions, &c.," and concludes by declaring "that 
the aggregate amount shall be deemed the 
true value at the port where the goods may 
be entered, upon which duties shall be lev- 
ied." This language is similar to that used 
in pre-existing tariff-laws; but it will be 
found on examination of the tariff-act of 3d 
March, iSol, it differs essentially in other re- 
spects from these laws, and calls for a dif- 
ferent construction. The interpretation 
placed upon the laws regulating the collec- 
tion of duties, has induced the heads of the 
ti-easury department to authorize an addi- 
tion to the value of the goods appraised,— 
their costs of transportation from the inte- 
rior of the country to the place of exporta- 
tion from it. In 1S4G, a distinguished gen- 
tieman then at the head of the treasury 
department issued circulars, giving his con- 
sti'uction of the then existing tariff laws. 
The collectors were instructed to include in 
the "costs and charges," and add to the ap- 
praised value "the transhipment, with all 
the expenses included, from the place of 
growth, production, or manufacture, wheth- 
er by land or water carriage, to the vessel 
in which shipment is made to the United 
States." The able view of the author of 
that circular, in favor of his construction of 
the then existing tariff-laws, has induced his 
official successors to adopt that construction. 



£10 Fed. Cas. page 291] 



(Case No. 5,380) GIBB 



It is more than doubtful, if tlie learned sec- 
retary could have had before him in 1846 
the subsequent act of 3d Mareb, 1851, that be 
would baye placed upon it a similar con- 
struction. It is now the duty of tbis court 
to construe it. However gi*eat its respect 
for tbe views of tbe beads of the treasury 
department, it cannot substitute their opin- 
ions for what it believes tbe law to be. 
"Though as between the custom-house offi- 
cers and tbe department, tbe latter must by 
law control tbe course of proceeding, yet, as 
between them and tbe importer, it is well 
settled, that the legality of all their doings 
may be revised in the judicial tribunals." 
Greely v. Thompson, 10 How. [51 U. S.] 234. 
Whether the construction placed by the 
ti'easury department on laws existing in 
184G, and followed by that department since, 
is correct, is not a question before us. The 
single inquiry is, whether a fair interpreta- 
tion of the act of 3d March, 1851, authorizes 
the appraisers to add to the market price as- 
sessed under that act, tbe costs of transpor- 
tation of an article from the place of growth, 
manufacture, or purchase, in the intei?ior of 
■a country, to the place on the sea-coast 
whence it is exported? This cost may have 
been incurred long before the period of ex- 
portation. Can such be added to and in- 
cluded in the charges incidental to the ship- 
ment of the goods occurring at the "period 
-of exportation," or as it is expressed by the 
supreme court in the case above cited, at the 
time of exportation? When, in 1851, con- 
gress passed the act under consideration, 
they intended, and did actually change the 
manner in which merchandise was to be ap- 
praised. Formerly, tbe appraisers were to 
look generally to the coimtry of manufacture 
-or growth. By the act of 3d March, 1851, a 
totally diferent mode was prescribed, and 
time and place were distinctly stated. Af t- 
•er referring to the provisions of tbis act, the 
-supreme court say, in Stairs v. Peaslee, 18 
How. [59 U. S.] 526, "And so far as these 
provisions are inconsistent with previous 
laws, they show that congress had changed 
its policy in tbis respect, and intended to re- 
peal the laws by which it had been estab- 
lished." The policy indicated by tbis last 
.act, is to make the value of the goods what 
it was in the principal markets of the coun- 
try at the time of the exportation of them. 
Congress considered that ordinarily, all costs 
.and expenses which had been incurred by 
placing the goods at a place of exportation, 
would, by a natural law of trade, enter into 
the wholesale price of the same kind of 
■goods, in the principal markets of the coun- 
try; and to get that value, they designated 
the last moment, the time of exportation. 
TMs court does not intend to decide, that 
•charges incurred at the period of exporta- 
tion, or about that time, incidental to the 
shipment of tbe goods, such as port-charges, 
•drayage, &c., may not be added. This ques- 
.tion is not directly before the court; but it 



is united in the conclusion, that ehai'ges for 
the transportation of goods from tbe inte- 
rior of the country, by railroad or water-car- 
ciage, incurred prior to the time of exporta- 
tion, cannot be added to the value of goods 
to be ascertained in the mode prescribed by 
tbe act of 3d March, 1851. 

Since coming to this conclusion, there has 
been brought to tbe notice of this court, a 
case reported in one of tbe gazettes of Bos- 
ton, involving the point under consideration. 
It has not been authoritatively enunciated; 
but as far as it is entitled to credence, it is 
parallel with tbis case. As reported, it is 
entitled Forman v. Peaslee [Case No. 4,941]. 
It appeared, that plaintiff entered into a 
contract with T. & Co., for the transporta- 
tion of ii'on from Wales to tbe United States; 
in pursuance of which, T. & Co. employed 
coasting vessels to bring it from Wales to 
Liverpool, whence it was transhipped on 
board their packets for Boston. The com-t 
held, "the period of exportation," at which 
the market value was to be ascertained un- 
der the act of 3d March, 1851, was the time 
when the goods left Liverpool for the United 
States; that the cost of transportation from 
Wales to Liverpool is not a dutiable chai'ge, 
which can be added to the market price. 
The only difference between that case and 
the one at bar is, that in the one, tbe interior 
transportation was along the coast by water, 
in the latter, it was by land-carriage fi-om 
the interior to Liverpool. It is difficult to 
perceive, how the mode of transportation can 
alter tbe application of the principle as to 
its cost The secretary of the treasury dis- 
tinguished no difference when in his circular 
in 1846, he directed "that the costs of trans- 
portation from the interior to the place of 
exportation should be added, whether by 
land or water." 

Another objection m'ged by-plaintiff's coun- 
sel is, that the costs and charges in tbis case 
were made by the appraisers, and not by the 
collector. The act of congress requires in 
general terms they should be added; but 
does not state by whom. Now, if added 
by the appraisers, under the authority and 
approval of tbe collector, it is a sufficient 
compliance with the law. But it is un- 
necessary to decide this question, as we place 
the disallowal of the charges on the' ground 
that the costs of interior transportation wfiich 
accrued previously to the pei'iod of ti-ans- 
portation, are not dutiable under the exist- 
ing act. 

The next proposition relied upon by plain- 
tiff is, that the appropriation for compensa- 
tion of the incumbent of the new office was 
temporary, and for the fiscal year 1853; 
and that the tenure of the office expired with 
the appropriation. If the office was, as this 
court has decided, created, it has not been 
vacated even if it be admitted that the ap- 
propriation was not renewed; though it 
must be admitted that most aspirants look 
to salary as the most important part of the 
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office. But the tenure of office depends upon 
the nature, ehai'acter, and extent of its du- 
ties, upon the language of the act wMch 
creates it, and the terms of the commission 
held under it. The act, in this case, directed 
the appointment to be made by the presi- 
dent, with the advice and consent of the sen- 
ate; and the law annexed to it by implica- 
tion a like term with those held by similar 
officers. The commission prescribed the ten- 
ure of the office to be during the pleasure of 
the president for the time being. The act 
dii'ected the appointment of an additional 
appraiser general, and the use of the word 
"general" clearly indicates the general na- 
ture of his duties. When he was appointed 
as additional appraiser, he became one of 
the body already created, and stands on an 
equal footing with them as to tenure of office. 
There is a class of cases in which a tem- 
porary appointment might be inferred, on 
the ground that a temporary compensation 
had been made; and that inference would be 
aided by the nature and character of the 
duties to be discharged. "When, for in- 
stance, a special mission was created to ac- 
complish a particular object, which, from its 
nature, it was reasonably to be supposed was 
to be accomplished forthwith, or not at all; 
the fact that a specific sum was appropriated 
with the character of the service, might in- 
dicate that the office was to expire with the 
appropriation. The principle of such a class 
of cases is not applicable to the case at bar. 
The only ground' taken by the plaintiff in 
this case, which the court can sustain, is the 
objection made to the item of additional 
charges. A judgment, therefore, will be en- 
tered for the plaintiff for the amount of the 
rejected item, and submitted to the court for 
its inspection and approval. 
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GIBBONS V, MARTIN et al. 

[4 Sawy. 20G.] i 

Circuit Court, D. Oregon. March 12, 1877. 

JoiSDEB OF Causes of Action — WnERE Defend- 
ants Meke Tkespasseks. 

1. Under the Oregon Civil Code (section ,91) 
a plaintiff in an action to recover the posses- 
sion of a particular tract of land is not entitled 
to join parties as defendants, who occupy in 
severalty distinct parcels of said tract; and if he 
does so join them; and the fact does not appear 
upon the face of tJie complaint, the defendants 
may plead it in abatement of the action. 

2. The rule in such cases at common law. 

3. Semble, if the defendants are mere tres- 
passers or squatters without color of right or 

1 LRoported by L. S. B. Sawyer, Esq., and 
here reprinted by permission,] 



definite claims to distinct parcels or established 
and visible boundaries, they may be joined in 
one action. 

Action [at law by B, M. Gibbons against 
P. J. Martin and others] to recover posse^jsion 
of real property. 

W.-W. Page and G. W. Yocum, for plaimiff. 
"Walter "W. Thayer and William H. Effinger, 
tor defendants. 

DEADY, District Judge. This action is 
brought by the plaintiff as a citizen of Illinois, 
against the defendants as citizens of Oregon, 
to recover the possession of donation claims 
numbered 38 and 58, containing 578,60 acres, 
situate in the county of Columbia, state of 
Oregon. The complaint alleges that the plain- 
tiff is the owner in fee-simple of the ijrom- 
ises, and entitled to the possession of tliem; 
and "that the defendants wrongfully and un- 
lawfully withhold the possession of the same 
from the plaintiff to his damage $200." 

The defendants, answering the complaint 
jointly, plead in abatement of the action that 
the defendants "derive their respective titles 
from different sources, and have no joint or 
common occupancy or possession of any part 
of the premises;" that the defendant. Miles, 
occupies a "distinct parcel" of the premises 
(describing it) in severalty, and the defend- 
ants, Martin and Cornelius, the residue there- 
of jointly,' 

The plaintiff demurs to the answer as being 
insufficient "to constitute a defense." No au- 
thorities were cited by counsel upon the argu- 
ment of the demuiTcr, the defendants relying 
upon the provisions of tlie Oregon Civil Code, 
hereafter specified. 

At common law, in the case of an ejectment 
for premises of which distinct parcels were in 
the several occupation of different persons, no 
direct objection could be made to the mis- 
joinder, as by a plea in abatement, but the- 
parties were entitled, upon application to the 
court, to enter into the consent rule, and plead 
separately. See In re Girard [Case No, 5,457]. 
In such case, the parties were entitled to sepa- 
rate trials, and practically there were as many 
actions as defendants. Potter v. Seoville, 5 
"Wend, 96; Burkhart v. Row, 4 Yeates, 134. 
But even when the parties entered into the 
consent rule, and plead jointly, it appears that 
evidence might be given on the trial to show 
that the defendants occupied distinct pai'cels, 
and in such case, if the plaintiff was other- 
wise entitled to recover, there was a verdict 
and judgment against the defendants sever- 
ally, for the parcels occupied by them re- 
spectively. 

Yet, in Jackson v. Hazen, 2 Johns. 441, it 
was held that the plaintiff could not recover 
in such a case against the defendants occupy- 
ing in severalty, because the issue" was upon 
the allegation that the defendants jointly 
withheld from the plaintiff the possession of 
the whole premises. But in Jackson v, ' 
Woods, 5 Johns. 278, it was held, in the same 
court, that where five defendants occupied 
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separate parts of the premises in severalty, 
but entered into the consent rule, and pleaded 
not guilty, jointly, and the jury found against 
each defendant as to the parcel occupied by 
him, that the plaintiff was entitled to judg- 
ment against each defendant, according to the 
verdict See, also, ^^ the same effect. Bayard 
V. Colefax [Case Ko. 1,130]; Camden v. Has- 
kill, 3 Kand. [Ya.] 462; White v. Pickering, 
12 Serg. & R. 433. 

, Practically, the only plea allowed in eject- 
ment was the general issue, not guilty, and 
this the party in possession was not entitled 
to make until he appeared and entered into 
the consent rule, agreeing to confess on the 
trial the lease, entry and ouster as alleged in 
the declai-ation. The plea in abatement, ex- 
cept to the jurisdiction of the court, was not 
allowed (Adams, Ej. 270), and the only mode 
of objecting to the misjoinder of causes of 
action, as where different persons occupying 
distinct parcels of the premises were sued 
jointly, as joint occupants withholding the 
possession of the whole of such premises, was, 
as has been said, to apply to the court for 
leave to enter into the consent rule, and plead 
separately as- to so much of the premises oc- 
cupied by each, and then demand a separate 
trial. 

In Greer v. Mezes, 24 How. [65 U. S.] 268, 
the action was brought against a number of 
persons jointly for the possession of the 
tract of land called "Las Pulgas." The de- 
fendants pleaded the general issue, but no 
one of them defended for any particular 
_ part of the premises. The jury, under the in- 
structions of the court, found separate ver- 
dicts against such of the defendants as ap- 
peared to be in the possession of distinct 
parcels of the premises, and a general verdict 
against the rest This instruction was af- 
firmed by the supreme com't In comment- 
ing upon it, Mr. Justice Greer said: "In the 
action of ejectment a plaintiff will not be 
•allowed to join in one suit several and dis- 
tinct parcels, tenements or tracts of land, 
in possession of several defendants, each 
<;laimhig for himself. But he is not bound to 
bring a separate action against several tres- 
passers, on his single, separate and distinct 
tenement, or parcel of land. As to him, they 
•are ti'espassers, and he cannot know how 
they claim, whetlier jointly or severallyr or, 
if severally, how much each one claims; nor 
is it necessary to make such proof in order 
to suijport his action. Each defendant has 
a right to take defense specially for such por- 
tion of the land as he claims, and by doing 
so, he necessarily disclaims any title to the 
residue of tlie land described in the declai-a- 
tion; and if, on the trial, he succeeds in es- 
tablishing his title to so much of it as he 
has taken defense for, and in showing that 
he was not in possession of any of the re- 
mainder disclaimed, he will be entitled to a 
verdict He may also demand a separate 
trial, and that his case be not complicated 
or impeded by the issues made with others, 



or himself made liable for costs unconnected 
with his separate litigation." 

Practically, this exposition of the rule at 
lows the plaintiff in ejectment to unite causes 
of action which do not affect all the parties 
to the action, with a right in any defendant 
who claims only a portion of the premises to 
make defense tiierefor, and demand a sepa- 
rate trial. But it appears that the Code has 
done away with this anomaly; and permits 
defendants, who are improperly united in an 
action, to recover the possession of real prop- 
erty to plead that fact, when it does not ap- 
pear upon the face of the complaint, in 
abatement of the action. Section 91 of the 
Civil Code provides that "the plaintiff may 
imite several causes of action in the same 
complaint, when they aU arise out of * * * 
claims to recover real property with or with- 
out damages for the withholding thereof;, 
■* * * but the cause of action so united 
* * * must affect all the parties to the 
action * * *." 

From the answer, which is admitted by the 
demm*rer, it appears that the defendants are 
not tenants in common of the premises, but 
that Miles odcupies a distmct portion of 
them in severalty, and Martin and Cornelius 
the remainder in common. There is then no 
joint occupation or withholding of the prem- 
ises sued for by the defendant The alleged 
wrong upon the right of the defendant is 
several— being committed by aiiles as to one 
particular tract, and Martin and Cornalius 
as to the remainder. The fact that these 
tracts are contiguous, or that they are both 
owned hy the plaintiff as a single close or 
body of land, does not of itself make the in- 
jury or withholding by the defendants a joint 
one and co-extensive with the whole premises 
for which they may be joined as defendants. 
Upon this view of the matter, it appears fiom 
the ahswer that there are two causes of 
action united in this complaint, neither of 
which affect all the parties to the action. It 
is, thei-efore, contrary to the statute, and a 
plain ease of misjoinder of cause of action. 

Section 66 of the Civil Code authorizas a 
demurrer to a complaint, when it appears 
upon its face that "several causes of action 
have been improperly united" therein; and 
by section G9 thei-eof, if such misjoinder does 
not appear upon the face of the complaint, 
"the objection may be taken by answer." 
This seems to be conclusive of the question 
raised by the demurrer. 

The only case arising under the modern 
code pleadings and beax'ing upon this ques- 
tion, to which my attention has b3en at- 
tracted, is Fosgate v. Herkimer Manuf'g & 
Hydraulic Oo., 12 N. T. 5S0. In that case 
several persons were joined as defeu'dants 
in an action to recover the possession of a 
small parcel of land with a dwelling-house 
thereon. The answer was joint, and denied 
the withholding of the premises as alleged, 
and set up ownership in one of the defend- 
ants. On the ti'ial, it was proved, subject to 
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objections', that the defendants occupied dis- 
tinct parcels of the premises. It was ruled 
and affirmed on appeal that the evidence 
■was immaterial and irrelevant to the issue, 
and that the plaintiff was entitled to recover 
against all the defendants jointly. Refer- 
ring to the provisions of the New York Code, 
similar to those above cited from the Oregon 
Code, the court say: "If the complaint 
shows a misjoinder of defendants, a demmr- 
rer is the appropriate remedy. If the defect 
does not appear upon the face of the com- 
plaint, the defendants must set it up in their 
answer. And if no such objections be taken, 
either by demm-rer or answer, the defend- 
ant shall be deemed to have waived the 
same. These provisions of the Code were 
intended to meet eases like the present" 

True, the only point directly ruled in this 
case is, that an objection that defendants 
jointly sued in ejectment hold distinct par- 
cels of the premises in severalty must, if the 
fact does not appear upon the face of the 
complaint, be made by answer or otherwise, 
it will be disregarded; and Mai'vin, J., closes 
a concurring opinion with the remark: "The 
question is not presented in this ease, wheth- 
er the owner of land, entitled to its pc«- 
session, can maintain an action against two 
or more persons who occupy distinct parcels 
of it, claiming imder the same right." But 
the reasonable implication from the opinion 
of the court is, that it regarded the objec- 
tion to the action as a valid one if it had 
not been waived, and that the provisions of 
the Code cited in the opiaion were intended 
to enable defendants improperly joined in an 
action of ejectment to plead that fact in 
abatement of the same. 

Upon the whole, I think the plea is good, 
and the defendants must have judgment, un- 
less the plaintiff elects to amend his com- 
plaint by strikittg out the defendant MUes, 
or the defendants and co-tenants Martin and 
Cornelius, and proceed against the other. 

But it must not be understood that what is 
here said applies to a case where a number 
of apparent trespassers or mere squatters go 
upon and occupy a particular tenement or 
tract of land without color of right, or defi- 
nite claims to distinct parcels or established 
and visible boundaries. In such cases, as 
was said in Greer v. Mezes [supra], as to the 
plaintiff, the occupants are mere trespassers, 
and he cannot know how they claim or to 
what extent 
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GIBBONS V. SLOANE. 
[6 McLean, 273; i 4 Am. Law Reg. 187.] 
Circuit Court, D. Ohio. Oct Term, 1854. 
Slaverx — Power of Attorney to Make Arrest. 
This suit was brought [by Charles M. Gib- 
bons against Bush R. Sloane] to recover the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



value of a slave owned by the plaintiff, who 
escaped and was rescued at the same time 
and under the same circumstances, as in the 
case of Weimer v. Sloane [Case No. 17,3C3]. 
The evidence was the same in both cases, 
except as to the manner of the execution of 
the power of attorney to Patton, who made 
the arrest as the agent of Gibbons; and by 
the consent of the counsel, both cases were 
submitted to the jury at the same time. In 
this case, it appeared that Gibbons had exe- 
cuted a power of attorney in the state of 
Kentucky, as required by the act of con- 
gress, in which either no name was inserted 
as the agent of the plaintiff, or, if any, lUat 
of some person other than Patton; and 
that afterwards and before the arrest of the 
fugitive hy Patton, his name was inserted 
by the plaintiff or some other person, at 
Sandusky eitj', in the state of Ohio, without 
any acknowledgment of the instrument in 
that state. The court instructed the jury, 
that under the act of 1850 [9 Stat 462], this 
was not a valid power to Patton, and did not 
authorize him to make the arrest The jury 
returned a verdict for the defendant 
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Case nSTo. 5,383. 

GIBBS T. ELLITHORP. 

[1 MacA. Pat. Cas. 702.] 

Circuit Court, District of Columbia. Sept., 
1859- 

Applicatios for Design Patent — Description — 
Laches — Depositions in Interference. 

[1. In an application for a design for sew- 
ing machines in the shape or configuration of 
the letter G, it was not necessary to describe 
the working machinery of the sewing machine, 
which was already well known.] 

[2. Failure to give notice of the taking of 
depositions in interference proceedings, as re- 
quired by the rules of the office, does not af- 
fect the admissibility of such depositions, when 
the opposite party does in fact appear at the 
examination; and, having so appeared, he is 
bound to take notice of an adjournment, and, 
if he fail then to appear, it is his own fault.] 

[3. A delay of not quite two years from the 
date of perfecting a design before applying for 
a patent is not such laches as will defeat the 
inventor's right, when he has not used or sold 
the invention for profit, or secreted it.] 

[Appeal by James E. A. Gibbs from the de- 
cision of the commissioner of patents in 
favor of S. B. Ellithorp in interference pro- 
ceedings.] 

The reasons of appeal were as follows: 
First For that the commissioner decided 
that "the testimony on Gibbs' part and par- 
ticularly his own," showed that until July, 
1857, the design, which is in contest, "was 
vague, but an idea, and imreduced to a tan- 
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gible forin;" whereas the testimony, together 
with the exhibit by which it is illustrated 
and sustained, fully and clearly give evidence 
that the design claimed by Gibbs had, long 
before tlae period at which the^ office dates 
it, been reduced to form quite 'as tangible 
and perfect, if regarded only as a design, 
as tliat which it received at the period re- 
feiTed to; and therefore his decision was er- 
roneous, and ought to be reversed, and Gibbs' 
application for a patent granted. Second. 
For that the commissioner decided that the 
testimony does not sustain the claim to the 
invention of the design in question by Gibbs 
at an earlier date than July, 1857; whereas 
it appears fully, clearly, and incontestably 
from the evidence that the said invention, 
if regarded only as a design, irrespective of 
the special details of its satisfactory adapta- 
tion to actual practice, was complete and 
reduced to tangible form dvuring the spring 
of 1856, and therefore his decision was er- 
roneous, and ought to be reversed, and Gibbs' 
application for a patent granted. Third. 
For that the commissioner in his decision 
not only acqepted, but relied, and relied 
wholly, upon a certain affidavit of Francis 
S. Low; whereas the said affidavit, not being 
the testimony of a witness duly examined 
after notice thereof given and received, and 
opportunity for cross-examination afforded 
the contesting party—but being a mere affi- 
davit taken without any notice given or re- 
ceived, or any compliance with the rules of 
the office— is clearly ex parte evidence, not 
entitled to a reception at the hands of the 
office, or to any consideration or weight in 
the decision, still less to reception as a basis 
upon which alone to rest a decision; and 
therefore his decision was erroneous, and 
ought to be reversed, and Gibbs' application 
for a patent granted. Fourth. For that the 
commissioner decided that the testimony 
establishes the claims of Ellithorp to the in- 
vention of the design in question "in the fall 
of 1855 or early in the spring of 1836;" where- 
as there is no legal testimony in the case 
which will carry, or even claims to carry 
back his invention of the said design to an 
earlier date than about August,. 1856; and 
therefore his decision is erroneous, and ought 
to be reversed, and Gibbs' application for a 
patent granted. Fifth. For that the com- 
missioner decided that the testimony estab- 
lished the claims of Ellithorp to the practical 
reduction of the said design to a tangible 
form before its reduction to the same stage 
by Gibbs; whereas it is not claimed "by Elli- 
thorp in any testimony, admissible or inad- 
missible, that he so reduced it until some 
time during the year 1857— the year after it 
had been so reduced by Gibbs— as testified 
by a model filed in the United States patent 
office in December, 1836; and therefore his 
decision was erroneous, and ought to be re- 
versed, and Gibbs' application for a patent 
granted. Sixth. For that the commissioner 
decided that the application of Ellithorp 



presented , the proper subject-matter of a 
patent; whereas, whatever view may be 
taken* of the alleged invention set forth in 
said application, it should have been rejected 
for want of novelty or originality, for want 
oi usefulness, for want of object or result, 
or for non-compliance with the law requiring 
a full and sufficient description of that for 
which a patent is desired; and therefore his 
decision was erroneous, and ought to be re- 
versed, and Gibbs' application for a patent 
granted. Seventh. For that the commission- 
er decided that Gibbs' invention, "instead of 
being a design within the meaning of the 
law, was a mechanical contrivance only;" 
whereas the invention claimed, being of the 
nature of a configuration, and that only, and 
neither producing nor aiming to produce any 
mechanical result; can be regarded only as 
a design, within the true intent and meaning 
of the law; and therefore his decision is er- 
roneous, and ought to be reversed,, and 
Gibbs' application for a patent granted. 
Eighth. For that the commissioner implied or 
indirectly decided that there was no true 
interference between the parties in the pres- 
ent case; whereas, if such was the case, the 
interference should have been dissolved and 
the patent at once issued to Gibbs, accord- 
ing to the previous decision of the examiner; 
and if it were not the case, as is contended 
under the above reason, his decision, so far 
as based thereon, is erroneous, and ought to 
be reversed, and Gibbs* application for a 
patent granted. Ninth. ITor that the com- 
missioner rejected Gibbs' application for a 
patent, when the same ought to have been 
allowed and granted and the letters-patent 
issued according to law. • 

A, Pollock, for appellant 
F. S. Low, for appellee, 

DUNLOP, Chief Judge. The design un- 
'der the third section of the act of 29th 
August, 1842 [5 Stat 543], sought to be pat- 
ented by the contending parties in this ap- 
peal is the shape or configuration of the 
Roman letter G for a sewing machine, to 
which configuration the working machinery 
of the sewing machine is to be applied; such 
working machinery so applied, it is said, 
produces a sewing machine new and useful, 
and makes this design worthy of a patent 
No one, I think, can contend, nor do I under- 
stand Ellithorp to contend, that a drawing 
or casting or pattern of that letter, or of any 
other letter of the alphabet is patentable 
alone as a new design. To give it any 
novelty or usefulness it must have some pm*- 
pose in combination with "Something else. 
The purpose of both parties here is to apply 
to this configuration the working machinery 
of the sewing machine. That working ma- 
chinery is not new. It has already been 
patented, and is open to the public on in- 
quiry at the patent office. The declaration 
of purpose, generally, without specifying the 
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quo modo, gives value to the design oi* con- 
figuration. Any practical mechanic can then 
apply the working parts of the sewing ma- 
chine to this figure. That is mechanical 
contrivance, and not design. Still, perhaps 
to perfect the design and make it patent- 
able, the working machinery must he ap- 
plied, or shown to the office to be capable 
of application; and accordingly, as the tes- 
, timony proves, Ellithorp applied it as early 
as June or July, ISST (see Fox's evidence), 
and Gibbs about the 1st of October, 1857 
<see Gibbs' own deposition). F. S. Low 
shows that in the fall of 1857 he introduced 
Mr. Pollok, the attorney of Gibbs, to Elli- 
thorp at the office of the latter in New York, 
when Ellithorp exhibited to Pollok one of 
his (EUithorp's) sewing machines of the de- 
sign above named, and illusti*ated its opera- 
tion. Mr. Pollok has seen this deposition, 
by the admission of service of a copy on 
him, and has not been examined to contra- 
dict it 

The above remarks dispose of the objec- 
tions raised in the sixth reason of appeal 
to the sufficiency of EUithorp's specification 
of his new design. It was not incumbent on 
him to describe the working machinery of 
the sewing machine. He did not claim that; 
in fact, the claims both of Gibbs and Elli- 
thorp, on examination of the papers, are in 
substance and almost in words the same, 
being confined to the configuration G as 
the shape of the sewing machine designed by 
them. 

The eighth reason of appeal has no founda- 
tion in fact— the commissioner of patents, as 
I understand him, maintaining throughout 
that there is an Interference. 

The remaining seven reasons of appeal. In 
substance, raise only tlie question of prior- 
ity of invention, and will be considered to- 
gether. Who, then, first conceived or in- 
vented this "design?" EUithorp's proof is 
^by F. S. Low) that "in the fall of 1855 or 
early in the year 1856 BUithorp exhibited to 
deponent a drawing of the design, marked 
'Exhibit A,' for a sewing machine, and ex- 
hibited to him a pattern and casting of the 
same some time in the early part of the year 
1857, and also, in the same year, a complet- 
ed and working sewing machine of tlie same 
design." Though this evidence is certainly 
vague as to precise day and date, no fair 
interpretation of it can carry the time be- 
yond the month of March, 1856. The early 
part of the year must embrace a time before 
April. When we come to consider Mr. 
Gibbs' own deposition, it wUl be found more 
vague. The force of Low's evidence, re- 
lied on by the -examiner and commissioner, 
is felt by Gibbs' counsel, and it is objected 
to as not taken according to the rules of the 
office. No notice, it is said, was served on 
Gibbs, and no proof of service certified by 
the officer taking the deposition and return- 
ing it to the office. The object of notice is 
to bring the adverse party before the ex- 
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amining officer, and to give him the oppor- 
tunity to cross-esamine the witnesses. But 
if the adverse party voluntarily comes and 
is present at the examination, and cross-ex- 
amines, notice and proof of service of it are 
of no account. The substance is obtained, 
and they are mere form— technicality, and 
nothing more. The ninetieth rule of the 
patent office applies directly to such a case. 
When Fox, Marsh, Steenberg, and Brown 
were examined before Mr. Squere on the 
26th of May, 1859, Mr. PoUok, the attorney 
of Gibbs, was present, and cross-examined 
these witnesses. Mr. Squere adjourned the 
examination till the next day, as he certifies, 
at 11 o'clock a. m. On the 27th, at 11 o'clock 
a. m., he took ~ Mr. Low's deposition, pur- 
suant to the adjournment If Mr. PoUok 
w^as not present it was his own fault; he 
knew of the adjournment, or was boimd to 
take notice of it, and could have been pres- 
ent if he saw fit There is therefore nothing 
in the objection to the admissibility of Low's 
evidence. John M. Fox saw the drawing of 
EUitliorp's design for a sewing machine be- 
fore the cold weather of 1856; "it must have 
been in the month of August or September. 
EUitliorp claimed the design as his inven- 
tion to be applied to his sewing machine; 
he had got it up for that purpose." For, 
(in answer to ninth cross-interrogatory), 
"saw a casting a few months after—six or 
eighth months— like the drawing shown to 
him by Ellithorp, and saw the casting, in 
combination with the working apparatus of 
a sewing mechanism, begun in two weeks 
after," which would probably bring the com- 
pleted invention by Ellithorp to about the 
month of June or July, 1857. Gibbs, by his 
own account, did not complete his invention 
till the fall— about 1st of October', 1857. 
Steenberg "saw the drawing the latter part 
of August or 1st of September, 1856, shown 
to him by Ellithorp, who claimed it as his 
invention for a sewing machine." Brown 
"saw the drawing about the same time; El- 
lithorp claimed it as a design to be applied 
to a sewing machine." Upon looking at the 
testimony on the other side, Wilcox "saw 
Gibbs' drawings first in the spring or early 
in the summer of 1857." Savage "first saw 
Gibbs' perfected machine, according to his 
design, in Boston, last of August or 1st of 
September, 1857." Hannah R, H. Gibbs 
and Sarah jM. Lockridge "saw the drawings 
first time in June, 1857." It does not ap- 
pear that Mr. Gibbs ever showed them to 
anybody before that time or stated to any- 
body the purpose of them before that time. 
James E. A. Gibbs himself says: "When 
I was experimenting on sewing machines in 
February, 1S5G, a circular form suggested 
itself as more appropriate; and wishing to 
have a design that would distinguish the 
machine as my own, I adopted the form of 
the Roman letter G, being the first letter of 
my name, and a form admirably adapted to 
the sewing machine. "These ideas develop- 
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-ed themselves in my mind during tlie montli 
of aiarcli, ISod. Durins the month of April 
or first part of May, 185G, I made various 
drawings of this design." Very vague this 
as to day and date; and he does not appear 
to have shown them to anybody, or to have 
thought them sufficiently definite or develop- 
ed. When his revolving-hooli patent was is- 
sued June 2d, 1857, "I turned my attention 
to the design letter G again, and during that 
month made some more sketches, to deter- 
mine the size and' manner of constructing 
the operating parts of the machine, and in 
July, 1S57, 1 made a neat set of drawings on 
drawing paper, from which Rogers Broth- 
ers, Philadelphia, made me patterns and 
<;astings in September, 1857, and I construct- 
ed a machine with this design by the 1st of 
October, 1857. Exhibits 1 and 2 -I know are 
of the old drawings made in April, 1856. I 
am not so certain in relation to any particu- 
lar ones of the others; part of them were 
•made in June, 1857. Exhibits 4, 9, and 10 
were made the latter date, and some of the 
others; I know Exhibit 2 was made the first 
date, because it was my first idea, and I 
quit it as too clumsy, and worked on the oth- 
er idea altogether afterwards. Exhibit 1 was 
made about the same time." Again, Exhibit 
2: "It is of the same form as the others, but 
was. intended to be hollow, with the cam, 
needle, arm, &c., on the inside, as marked 
hy the dotted lines, the frame forming a 
shell or cover for the operating parts. I did 
not adopt this, on account of its being more 
clumsy, leaving less space for the cloth, and 
being more difficult to regulate or oil the 
Tunning parts." 

This vague and confused testimony would 
lead to the conclusion that no definite or 
settled drawing was made by him before 
June, 1857; and going back even to his first 
undeveloped idea would not date his imper- 
fect drawing before the month of April, 
1S5G. But Low dates EUithoi-p's drawing be- 
fore that time, to wit, in the fall of 1855 or 
early in the year 1836. I think, therefore, 
the commissioner has properly decided that 
Ellithorp was the prior inventor of the de- 
sign in question. Both inventors seem to 
have perfected the invention in the year 
1857— Ellithorp as early as June or July and 
Ctibbs in October, 1857. There is nothing in 
the lapse of time from 1856 to 1857 to show 
want of diligence in either of them in per- 
fecting their design. Gibbs made his appli- 
cation to the office for a patent on the 26th 
of April, 1859, and Ellithorp his application 
on the 10th of May, 1S59, both of them tardily, 
and both, as to that matter, in pari delicto. 
As Mr. Gibbs sold his perfected machine on 
the new design in 1857 and 1858, and thus in- 
ti'oduced it to the public, he is protected by 
the seventh section of the act of 1839, two 
years not having elapsed between the 1st of 
October, 1857, when he perfected it, and the 
26th of April, 1859, when his application was 
filed in the office. I had some doubts whether ■ 



Ellithorp, in delaying his application for a pat- 
ent for the design from July, 1857, when he 
perfected his machine on the new design, to 
the 10th of May, 1859, when he applied to the 
office for a patent, had not by laches lost the 
right to it; but as he did not use or sell his 
invention for gain, and does not appear to 
have secreted it, I think he is within the equi- 
ty of the provision of the act of 1839, in favor 
of the inventor who sells. I refer on this sub- 
ject to my reasoning in the case of Spear v. 
Belson [Case No. 13,223], lately decided by me 
and on file in the office. 

Being of opinion that Ellithorp is the first in- 
ventor of the design, and that he perfected it 
in July, 1857, and that more than two years 
have not elapsed between that date and the 
10th of aiay, 1859, when he applied to the 
office for a patent, I do this 12th day of Sep- 
tember, 1859, affirm the decision of the com- 
missioner of patents, of date the 5th of Au- 
gust, 1859, awarding Ellithorp a patent. 
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Case No. 5,384. 

GIBBS V. JOHNSON. 

[3 App. Com'r Pat. 255.] 

Circuit Court, District of Columbia. Jan. 6, 
1860. 

Patents — ^PitiORiTY op Ixveutiok — ^Evidesce op 
—Res Gestas-Adsussioss— Equiva- 
lents— Anticipation. 
[1. Tl:e declarations and conversations of a 
person made at the time of exhibiting and ex- 
plaining his invention are a part of the res 
gestae, and admissible to prove priority of in- 
vention.] 

[2. Admissions made by a person in an of- 
fer of compromise, voluntarily made witliont 
any pending negotiation, and without stating 
it to he without prejudice, are admissible 
against him.] 

[3. Johnson's invention of a machine chain 
stitch is substantially identical with Gibbs' in- 
vention of machine sewing, and, being prior 
in time, letters patent are properly awarded 
to him.] 

[4. Gibbs' invention of an automatic or self 
feeder for sewing machines is not an equival- 
ent 6i the hand feeder of Johnson.] 

Appeal [by James E. A. Gibbs] from the de- 
cision of the commissioner of patents, refus- 
ing to grant him letters, patent for his im- 
provement in sewing machines. 

The appellant states his claim thus: "What 
I claim as my invention and desire to secm-e 
by letters patent is: 1st The sewing by ma- 
chinery of cloth or other fabric by interlacing 
a binding thread with the loops of the tam- 
bom* or chain stitch. 2nd. In combination 
with an eye pointed needle and suitable feed- 
ing mechanism, I claim a discoidal shuttle or 
thread case, provided with two hooks, both 
taking separate and successive loops from the 
needle, when the said parts are arranged in 
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relation to eacb other, so as to operate sub- 
stantially as described, wbereby either of 
the three stitches, herein set forth, may be 
made, by simply changing the direction of 
the feed, or omitting the insertion of the sec- 
ondary thread at pleasure. -Srd. I claim 
changing the direction of feed by reversing 
the action of the spring which produces the 
retracting motion of the feeder." This ap- 
plication was received and filed August 12, 
1858, before which time, to wit, on Jxme 15, 
1858, the said A. F. Johnson having filed the 
following application, the first in these words: 
"What I claim as my invention and desire to 
secin:e by letters patent is a rotary hook con- 
structed as described or in any manner equiva- 
lent thereto in combination with a needle and 
a bobbin for the pm-pose of forming a seam 
by the interlacing of two threads as set forth. 
2nd. I claim the shoulder b, or its equivalent, 
for the purpose of preventing the point from 
being entangled with the old loop as set forth. 
Srd. I claim passing that portion of the loop 
that lies in the groove w, or around the periph- 
ery of the hook during the first portion of 
its revolution behind the bobbin as set forth." 
The claim as set forth in the other application 
is in these words: "What I claim as my in- 
vention and desire to secure by letters patent 
is the stitch herein described, consisting of a 
chain stitch, having a binding thread passed 
through its loops for the pxn^pose described." 
The said application of Gibbs was put in in- 
terference with the said two applications of 
said Johnson, and on May 6, 1859, the inter- 
ference was decided on the evidence before 
the office, when priority of invention was 
decided and awarded to said Johnson. 

In the report of the examiner adopted as 
the decision of the commissioner, it is stated, 
that in the application of Johnson, which 
covered the sewing machine, the claim in- 
volved the combination of a needle, rotary 
hook and bobbin, for the purpose of forming 
a seam by the interlocking of two threads, as 
set forth. The second application of Johnson 
claimed the stitch made by his machine, 
namely, a chain stitch having a binding 
thread passed through the loops. With re- 
spect to Gibbs' application he says: "James 
K A. Gibbs made an application for a patent 
for improvements in sewing machines on a 
machine that produced the same stitch as 
the machine of Johnson, and substantially 
the same mechanism was employed by him 
to effect it. He claimed interlacing a binding 
thread with the loops of the tambour or chain 
stitch" and the combination of a feeding 
mechanism, a discoidal shuttle, a thread case 
and needle by which three different stitches 
could be made. Of the stitch he says: "Like 
the well known sewing machine lock stitch, 
it is composed of two threads, but so far as 
the office is advised the binding thread thrown 
into the chain stitch has not before been 
known or used, and as this stitch possesses 
advantages over the common double thread 
stitch for some descriptions of sewing, it was 



deemed to involve patentable invention." A 
former interference is alluded to, in which 
the invention involved embraced only the 
machine, but (the commissioner says) "some 
effort was made on the part of Gibbs in that 
case to show that Johnson was endeavoring 
by his experiments on what was called 'Ex- 
hibit B,' to make *a fast stitch' and some of 
the witnesses in speaking of that exhibit 
said a bobbin was put into the cavity of the 
rotary hook to make 'a fast stitch' and this 
machine was made in November, 1856. Gibbs 
did not in that interference make any at- 
tempt to prove that he invented the double- 
thread locked chain stitch now in question r 
and therefore so far as the stitch is con- 
cerned this is all that need be said about that 
first interference." 

The report next takes a view of the testi- 
mony of Stephens, from which it is supposed 
to appear that in June, 1854, Johnson told 
him of his having invented a stitch by inter- 
weaving a binding thread with a chain stitch, 
and spoke of getting a patent for a hook that 
would do the work; also that Johnson about 
that time showed him a bobbin and a hook 
with a hole or opening in the center to receive- 
the bobbin, saying this was to carry a bobbin- 
thread through the loop of a chain stitch. 
This witness fm-ther thinks the hook and 
bobbin then shown him by Johnson is quite 
correctly represented by Exhibits Ab and Be. 
The report continues: "It is manifest that if 
Ab were rotated so tliat the hook would 
catch the loop of a needle thread, whilst Be- 
was in a depression in the center and carried 
a thread with one end projecting beyond the- 
hook, the stitch produced would, by a mechan- 
ical necessity, be a chain stitch with a bind- 
ing thread in each loop; that the invention 
of the stitch in question was from this testi- 
mony complete in 1S54; and the invention at 
this date was Johnson's." The same wit- 
ness testifies to other attempts of Johnson to- 
make a double thread fast stitch with a ma- 
chine like Exhibit O in October or November, 
1856. The report further states, that Ex- 
hibit O is not presented as a mature inven- 
tion, nor is it very clear that as shown in the- 
drawings it would make the stitch in question 
when a shuttle were used as the vehicle of 
the binding thread. This remark, however, 
is limited to the automatic operation of this- 
exhibit. This witness refers to the Exhibit 
B, and says that he saw it in the rooms of 
Emory, Houghton & Co., in the eai'ly part of 
Deceml3er, 185G, and in the following August 
or September he saw a perfectly operating- 
machine at Johnson's shop, making the chain 
stitch with an interlaced binding thread. 
The report then proceeds to state the testi- 
mony of Johnson and wife. Those two wit- 
nesses have been objected to as incompetent. 
The report fm*ther states that Johnson's 
father-in-law saw something like Exhibits 
Ab and Be, several times in the latter part of 
1853 or first part of 1854. I. H. Crane made 
Exhibit B of former interference in the fall 
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of 1856, and understood Jolinson that tlie 
bobbin Exhibit S was to carry a thread, a 
locking thread, to keep the chain stitch from 
pnlling out Other witnesses prove the ex- 
istence of Exhibit O sometime between the 
month of May and November, 1856. 

The evidence on the part of Gibbs is then 
considered in the report, which proceeds: 

"The earliest date of the invention of the 
stitch in question by Gibbs is fixed by the 
testimony of John H. Ruckman who says that 
Gibbs described this stitch to him about the 
last of February, 1856,— stitch like Exhibit 
J. Joel Poison thinks Gibbs showed him 
about a stitch like Exhibit J, in April, 1856, 
the chain stitch with a thread running 
through each loop. From the testimony here 
referred to, it appears that the stitch involved 
in the interference was invented by Johnson 
in 1854, was described and shown to others 
by him and made by him in the presence of 
others in the early part of that year, and I 
am therefore of opinion that he is entitled to 
a patent therefor as the first and original 
inventor. 

"As before remarked, Johnson's machine 
involved the combination of a needle, rotary 
hook and bobbin. He also claimed minor 
features not strictly involved in this inter- 
ference; his needle vibrated in the are of a 
circle; his rotary hook had a continuous mo- 
tion, and carried the bobbin within it, and 
in operation the rotary hook takes a loop 
from the needle, thread passes roimd and 
takes a second loop from the needle, releas- 
ing at the same time the first loop in which 
the bobbin had left its thread, and the needle 
reti'acting draws this first loop around the 
second, and around the bobbin thread, tlius 
forming the double thread lockehain stitch. 
Gibbs' machine, with but slight modifica- 
tiojis, produced the same result, by the same 
combination of mechanism organized under 
an equivalent arrangement to that of John- 
son, and this combination is distinctly cover- 
ed by Gibbs' claim. Gibbs has also minor 
claims, &e. Conceiving from the testimony 
that the device shown in Exhibit Be, and Ab, 
was made by Johnson in 1854, it is certainly 
proper to regard the invention it covered as 
the inception of the invention in question. 
From all the testimony offered by Johnson it 
appears that he had steadily in view the 
making of a fast stitch automatically with- 
out rehnquishing the tambour or chain stitch. 
In the progress of his experiments, he tried 
various means for effecting this purpose 
without having produced a perfect machine, 
and in the latter part of the year 1856 he 
brings out Exhibit B of the former inter- 
ference, and while yet incomplete he ex- 
plains and shows this machine to Gibbs. 
Exhibit B forms an important link in con- 
necting the invention of 1854, as shown in 
Exhibits Ab and Be with the machine in 
the application on which this interference is 
founded with the machine operating perfect- 
ly, seen by Stephens at 332 Washington 



street, Boston, where Johnson had his shop- 
on the last of August or first of September, 
1857; and also with the machine of Gibbs 
as shown in Exhibit K as sliown in his- 
caveat of April 25, 1857; and with the ma- 
chine in this application. The invention of 
Johrson as now presented was not com- 
plete in 1856, but the combination of a needle,, 
rotary hook and bobbin is clearly shown in 
Exhibits Ab and Be, and this combination- 
constitutes the leading invention in question 
here and clearly presented in the. invention 
of both applicants. The invention of Gibbs- 
as shown in Exhibit L, and seen by Wal- 
lace in May or June, 1857, and the caveat of 
April 25, 1857, both show imperfect ma- 
chines, and the Exhibit K seen in August 
or September, 1856, by Ruckman & Poison,, 
and described by them, are but sketches, 
and all exhibit the leading features of the- 
invention shown in Exhibits Ab and Be, 
or rather all these imperfect and immature- 
representations of invention show but the- 
same device as Johnson's invention of Janu- 
ary, 1854, so far as any of them involve the- 
combination in question, namely, the needle, 
rotary hook and bobbin. Besides this, in. 
their efforts to compromise, both Gibbs andi 
his counsel went too far in "their aclcnowl- 
edgements to Johnson of his priority of in- 
vention on the double thread machine, now 
wholly to recall their admissions. Even for- 
the sake of peace and a quiet title or posses- 
sion without molestation, Gibbs was not re- 
quired to make the direct admission that 
Johnson was the first to make the stitch 
with a rotary hook, as he was understood 
to by Gushman, for such admission is a 
virtual surrender of all claim to originality 
of invention on the part of Gibbs. 

"For these reasons I am of opinion that 
A. F. Johnson was the first and original in- 
ventor of the stitch he claims in his applica- 
tion No. 2, and of the combination "of the- 
needle, rotary hook and bobbin claimed in 
his application No. 1, both applications hav- 
ing been made atj the time first herein stated, 
and that his is accordingly entitled to a 
patent, as such original and first inventor- 
on each of the said applications." 

MOKSELIr, Chrcuit Judge (after stating the- 
facts as above). The appellant, to show the- 
groimds of his appeal from said decision, 
filed his reasons, twenty in number. Upon, 
examination -they appear to be very full, and, 
sufficiently special to show and cover all 
objections, that said decision may be suscep- 
tible of. It will not be necessary particu- 
larly to state them,, as they -will be, duly 
regarded in the consideration which I shall 
give the case in forming my opinion, and 
so with respect to the report of the acting- 
commissioner in reply to the reasons of ap- 
peal, it is in substance but little more thani 
a reiteration of the principles contained in 
the reasons as the grounds of the decision. 
In this state of the case, according to notice- 
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duly given of the time and place of the 
trial of this appeal, the original papers and 
documents with all the evidence were laid 
before me, and the parties, by their counsel, 
having appeai'ed, filed their arguments in 
"writing and submitted the case. 

The issue between these parties is priority 
of invention, in an interference declared in 
two applications for patents on the part of 
Johnson, and one on the part of Gibbs, because, 
as stated, their inventioos are substantially 
identical. As before stated, Johnson's claim 
is for the stitch described in his specification, 
consisting of a chain stitch, having a binding 
thread passed through its loops for the purpose 
described, and the rotary hook constructed 
as described or in any manner equivalent 
thei'eto, in combination with a needle and a 
bobbin for the purpose of forming a seam by 
the interlacing of two threads as set forth. 
The claims of Gibbs are, 1st, for "the sewing 
by machinery of cloth or other fabric by inter- 
lacing a binding thread with the loops of a 
-tambour or chain stitch. 2ad. In combination 
with an eye pointed needle and suitable feed- 
ing mechanism, a discoidal shuttle or thread 
case provided with two hooks, both taking 
separate and successive loops from the needle 
when the said parts are arranged in relation to 
-each other so as to operate substantially as 
described, whereby either of the three stitches 
herein set forth may be made by simply chan- 
ging the direction of the feed or omitting the 
insertion of the secondai-y thread at pleasure. 

The office supposes that the thing claimed by 
the parties is substantially identical, and if 
the parties were agreed in this there would 
be much less difficulty in deciding the ques- 
tion of priority between them, but in this it 
is supposed there is a material difference. 
The claim of the one is supposed to be for 
three elements only, the combination 'of a 
needle, rotai*y hook and boltbin prodneiug a 
new stitch, the double thread lock chsiiv 
stitch; the other producing a like stitch me- 
chanically by a peculiar, specific combination 
of mechanical devices, consisting of four ele- 
ments, a peculiar mechanical feeding arrange- 
ment essentially constituting one of them. 
That each of the parties had in view an im- 
proved change in the sewing machine, so as 
to produce a better thread, and that they suc- 
ceeded in attaining that object after various 
experiments, clearly appears by the results 
of those now exhibited before the patent office. 
Johnson dates his discovery in 1853-54; Gibbs 
^t a later period. The question is, who first 
conceived the thought? This must depend up- 
on the evidence. Owing to several different 
stitches then in use, and in some respects re- 
sembling the one in controversy, the difficulty 
in applying the evidence is very much in- 
creased. It is suggested by one of the counsel 
in his argument, that the rule is, "that the 
mechanical production of the stitch at length 
brought 10 perfection by each of the parties 
as now exhibited to the office cannot be estab- 
Iv hed either by heai-say, opinion or presump- 
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tion, but only by the testimony of those who 
saw it so produced by the alleged mechanical 
agent and proof on mechanical principles of 
the ability of said machine to produce the 
stitch in question." This mle is somewhat 
different from what I think is right. The 
general rule as applicable to all cases is, that 
the best evidence which the nature of the case 
will admit of, must be produced. In ques- 
tions of priority of invention such as this, 
where the precise time is to be ascertained, 
the invention itself being an intellectual opera- 
tion, and the nature of the case differing very 
much from ordinary eases, the declarations 
and convei-sations of the party himself, where 
forming a part of the res gestae, are admis- 
sible. This point was very fully considered 
and settled by me in the case of Dietz v. Wade, 
appeal from the patent office April 12, 1859 
[Case No. 3,903], to which I refer, and to the 
principles as there settled I still adhere. 

Preliminary to considering the effect of the 
testimony on the part of Johnson, it will be 
proper to notice objections which have been 
made by the counsel of Gibbs to the reception 
of: First, that taken at Boston. I do not dis- 
cover enough in the grounds of the objection 
to justify my shutting the evidence out of the 
case. Next, as to the admissibility of the tes- 
timony of the witnesses Johnson and his wife. 
The assignment in this case appears to be 
bona fide, but Johnson appears at the time of 
it the sole and real party to the record of tlie 
case in the patent office. I am not satisfied 
that their testimony was admissible, and 
therefore exclude it from the case. The ob- 
jection to Stephens' testimony is certainly 
strong, and if it stood alone, I 'should feel 
much difficulty in giving credit to it, but it is 
corroborated, and must therefore receive such 
weight as, under such circumstances, may be 
thought due to it. So also as to the testimony 
of Cushmau and Miss Bennettick, to prove 
the admission of Gibbs to Johnson of his 
(Johnson's) right to the thing claimed. The 
objection is as to the weight which attaches to 
it, for the purpose of showing the proper mle 
to be applied. A number of authorities con- 
taining adjudged cases are referred to. It 
will be seen that the decisions in all thost 
cases depend upon the circumstances of each 
case, and as exceptions to the general rule, 
which not only makes the admissions or con- 
fessions of the party, fairly and seriously 
made, and relevant, admissible, but of the 
strongest kind. If the admissions are by way 
of compromise and without the admission of 
any particular independent facts, this would 
be considered as inadmissible, but if the offer 
be so made voluntarily without any pending 
negotiation, and without stating it to be made 
without prejudice the rule does not apply. 
This latter appears to me to be the predica- 
ment xinder which the admissions were made 
in this case. The objection is of course over- 
ruled. 

What then does the legal evidence show 
the case to be upon the merits? Stephens 
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says in the year 1854, lie thinks in June, 
Johnson told him he had invented a stitch 
by interweaving a binding thread with a 
chain stitch which would take the place of 
a shuttle stitch, and he intended sometime 
to get out a patent for a hook which would 
do the work. He showed him such a hook, 
about that time; it was an S-shaped hook, 
with a hole or opening in the center for a 
bobbin. He also showed him the bobbin. 
He tliinks the bobbin was also made of 
brass. The Exhibits Ab ajid Be shown to 
him represent the hook and the bobbin quite 
correctly. Ab is a ,view of the flat side of 
the hook. Be is a sectional view with the 
bobbin inside. Mr. Johnson said this was 
to carry the bobbin thread through the loops 
of a chain stitch.- In October, 1856, Johnson 
showed liim Exhibit O as his invention; 
he said the machine with this device was to 
make a double thread fast stitch; that the 
machine was a shuttle machine; that he 
saw him sew a few stitches with it; that he 
thought it was a chain stitch -with a shuttle 
thread run through the loops; did not do the 
work well, but Johnson said he intended to 
perfect it so that it would do the woTk; 
thinks the stitch which this machine- made 
was like the one explained to him by John- 
son in 1854; thinks he saw the sewing done 
in October; that he made some alterations 
in the machine; it was sent away as a shut- 
tle machine; some of these alterations were 
made, he thinks in the latter part of Novem- 
ber or early in December, 1856; that the 
last alterations which he made were in Feb- 
ruary or March, 1857; that while he was 
making these alterations Johnson told him 
that he had got a rotary hook machine, or 
was making a rotary hook machine that 
would do the same work and make a double 
thread fast stitch; he saw the hook of this 
machine; after he first saw this hook, Mr. 
Johnson kept changing and altering it; he 
saw this hook applied to a machine; the end 
of the hook shaft was put into the end of 
the goose neck of a bag machine; he saw 
quite a number of bobbins made for it; he 
thinks some had eases, but he is not posi- 
tive; he saw some of the bobbins put into 
the hooks in the experimenting room; he 
was told that this was to make a chain 
stitch -with an interlaced shuttle thread; he 
thinks this was in the early part of Decem- 
ber, 1856; saw the machine sew a few 
stitches; did not make it run rapidly; saw 
the machine in a857, a perfect operating ma- 
chine. 

If the facts as stated by this witness be 
true, then 'the machine Ab, Be, was con- 
structed in the years 1853-54, and the object 
and intention as declared by Johnson was to 
invent a machine which would produce a 
stitch as claimed by him, that is, a chain 
stitch having a binding thread passed 



tlirough the' loops, and that these declara- 
tions were made at the time that the ma- 
chine was shown to him by Johnson, ex- 
plaining to him the nature of the same. 
These declarations and conversations under 
such circumstances formed a part of the res 
gestae, as before stated, and must be re- 
ceived as legal evidence, for the purpose of 
ascertaining who was the first and original 
inventor, in an issue like the present of pri- 
ority. The doubt of the object and inten- 
tion of this instrument, in its imperfect state 
at that time, and at other times by said dec- 
larations connected therewith, became ob- 
viated. The testimony of this witness is 
corroborated by Samuel W. Hall, and other 
witnesses in the substance of the facts as 
stated above. This witness testifies also to. 
a series of experiments by Johnson for the 
purpose of perfecting his invention, until 
finally he accomplished it and made an appli- 
cation for a patent. This will also appear 
from the testimony of a number of witnesses 
on behalf of Johnson. Furthermore the ad- 
missions of Gibbs to Johnson in the year- 
1857, middle of May, amounts to a full con- 
firmation of the right of Johnson as the first 
and original inventor, as claimed by him and 
proved by the evidence given on his behalf, 
and the commissioner's decision as to the- 
claim of the said Johnson as made by him 
is hereby ratified and confirmed. 

The above decision is not intended to em- 
brace the claim of the appellant so far as re- 
lates to the mechanical device; that is, the- 
mechanical feeding arrangement The com- 
missioner supposed that Gibbs' machine, 
with but slight modifications, produced the 
same result by the same combination of 
mechanism organized imder an equivalent 
arrangement to that of Johnson, and this 
combination is distinctly covered by Gibbs' 
claim if he means a mere equivalent 1 
think in this there is error, because 1 con- 
sider it more than an equivalent The one 
is a feeder by hand; the other automat- 
ically or a self feeder. The one a mechanic- 
al feeder of a peculiar construction; the- 
other not The one iS'a new and superior 
mode of arriving at the same object and a 
labor saving instrument It accomplishes, 
some other advantages beyond that of John- 
son's, and ought therefore, to be considered 
an improvement of that of Johnson's, and 
as to this branch of the commissioner's de- 
cision I am of opinion, and so decide, that 
the same be and is hereby reversed, and 
that the said appellant may, if he thinks- 
proper, reform his claim, so as to be lim- 
ited according to the aforegoing principles^ 
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GIBBS V. The TEXAS. 

[Crabbe, 236.] i 

District Court, E. D. Pennsylvania. Jan, 7, 
1839. 

Bottomry Bond— What will Authorize. 

1. To authorize a bottomry bond by a master, 
it must be given to enable the vessel to proceed 
on her voyage, and to leave a port where she 
is detained for necessary repairs, or for claims 
upon her, and has no funds, credit, or otiier 
means of getting money. 

2. An anticipated necessity for funds will 
not justify a bottomry bond. ' 

This was a libel [by 0. & J, Gibbs against 
the schooner Texas] for bottomry. It ap- 
peared that the Texas was enrolled as a 
coaster; that, in April, 1838, being then at 
Charleston, the captain [Small] took out a 
new register, and sailed for Mantanzas and 
a market; that the instructions given to the 
captain, by the owners, were to take freight 
from port to port in the United States; that, 
before sailing for Mantanzas, the captain 
gave to the libellants a bottomry bond for 
^538.62; that the items which made up this 
amount were as follows: Lumber, loaded 
on board, $485.36; insurance and policy, 
§9.94; stores fm-nished, $43.32; and that 
the Texas had subsequently changed own- 
ers. It was alleged that the sale of lum- 
ber, which was the principal item of the 
account, was a mere speculation of the cap- 
tain and the libellants, and which would not 
sustain a bottomry bond. As to the charge 
for insurance, thei*e was no evidence. It 
was also alleged in answer to the defence, 
that the lumber was taken on boai'd in order 
to raise money, by its sale, to pay the port 
charges in Cuba. The libel was filed on the 
J 3th December, 1838. 

Mr. Wain, for libellants. 

The defence consists of two parts: Fii-st," 
it is said that there was no necessity for the 
supply; and, second, that the libellants have 
forfeited all claim by their delay. As to the 
first defence, the facts are, that the lumber 
was necessary to meet the port charges in 
Cuba. Milward y. Hallett, 2 Caines, 77; 
The Aurora, 1 Wheat. [14 U. S.] 96; Par- 
meter V. Todhunter, 1 Camp. 541. As to the 
delay, it is not such as to work a forfeiture. 
Wilmer v. The Smilax [Case No. 17,777]. 

G. M. Wharton, for respondent. 

It appears that this bond was not for the 
loan of money, which a bottomry bond must 
be for; and we have evidence tending to 
show the whole transaction to have been a 
speculation. As to the item of $43.32, alleged 
to be for stores, it is forfeited. A lien by 
bottomiy will be postponed -to subsequent 
bona fide purchasers or claimants, if the hold- 
er of the bond has delayed, unreasonably, 
to prosecute his claim. Blaine v. The Charles 

1 [Reported by William H. Crabbe, Esq.] 



Carter, 4 Cranch [8 tJ. S.] 328. The charge 
for insurance is totally unsupported by evi- 
dence, and must be abandoned. 

HOPKINSON, District Judge. The neces- 
sity that gives authority to a master to 
hypothecate his vessel, must be to enable her 
to proceed on her voyage, to leave a port 
where she is detained,- either for necessary 
repairs, or for claims upon her. Patton v. 
The Eandolph [Case No. 10,837]. There must 
be no funds there, and no credit, or other 
means of getting money. There was no 
money or credit necessfiry to get this vessel 
from Charleston. The bond was given for 
lumber, which was to be applied— taking the 
libellant's own statement— to be sold in Cuba, 
to meet expected expenses there. It was not 
an existing but an anticipated necessity for 
funds; and the necessity was produced by 
the captain's going to Cuba, for which there 
was no necessity. 

I cannot doubt, either from the prepon- 
derance of testimony, or from the attending 
circumstances, that this purchase of lumber 
was, in truth, a trading speculation, either 
for the captain alone, or for the joint account 
of the owners; and neither would constitute 
a good cause for bottomry. As to the small 
claim for stores furnished the vessel, I do 
not think that there has been any such de- 
lay, or want of diligence, as to forfeit it. 
We have no evidence whatever of any oppor- 
tunity but this of proceeding against the 
schooner. Decree for libellants for $43.32, 
and costs. 
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GIBBS V. The TWO FRIENDS. 



[Bee, 416.] 1 
Admiralty Court, Pennsylvania. 



1781. 



Shipping — Clearing for One Port "with Design 

TO Proceed to Axotheu — Capture 

— ^Liability of Captors. 

1. Clearing out as for one legal port, but 
with a design to go to some other legal port, 
in order to conceal the real voyage, for mer- 
cantile purposes, is never deemed an offence, 
nor have the paper.^ found on board a vessel 
under such circumstances, been considered as 
double papers, such as should induce a con- 
demnation. 

2. If such a vessed be captured, the owner 
may libel against the capturing vessel and 
her captain, for reparation of the loss and 
damage sustained by such capture. 

HOPKINSON, District Judge. The brig 
Susannah, belonging to George Gibbs, cleared 
out from the naval office in the port of Rhode 
Island, and sailed with a cargo on board, as 
for Hispaniola, but in fact for Turk's Islands. 
Being on her voyage she was discovered, pur- 
sued, and captm'ed by Josiah Crane, master 
of the brigantine Two Friends, belonging to 
subjects of the United Netherlands, and fur- 
nished with letters of marque and reprisal 



1 [Reported by Hon. Thomas Bee, District 
Judge.] , 
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-against the subjects of the king of Great 
Britain. Holland had not at this time en- 
tered into any treaty "with, or acknoiwledged 
the independence of, the United States of 
America. Captain Crane toolc out part of the 
■crew of the Susannah, and put a prizemaster 
on board, and ordered her for Philadelphia; 
but the Susannah was again captured during 
her voyage to Philadelphia by a British 
privateer, taken to New-"3?ork, and there con- 
demned. The Two Friends arrived at Phil- 
adelphia, where Gibbs the owner of the 
Susannah libelled against her, and against 
■Captain Crane for reparation of the loss and 
damage sustained. 

In considering this case, two obvious points 
present, viz.: 1st Hath the brig Svisannah 
«o offended by her intended voyage to Turk's 
Islands as to afford probable cause of eaptm*e 
and confiscation? 2d. If not, who ought to 
satisfy the owner for the loss of his vessel 
-and cargo? 

On the first point the question occm*s, 
whether Turk's Islands, may, or may not, be 
considered as property iinder the dominion 
of Great Britain? "Whatever might have 
been the situation of these islands in the 
years 177S and 1779, it is evident that at pres- 
ent they are abandoned by every nation, 
there having been no officer who hath exer- 
•cised civil or military powers there under 
the authority of any government whatever 
for at least these two yeai-s past If the 
British ever had legal dominion over. these 
islands they have abandoned their right, and 
released the inhabitants from all allegiance 
by withdrawing all protection. So that those 
people may truly be said to be in a state of 
nature, unless they have formed some gov- 
-ernment of their own. "What offence then 
■can arise from trading with thpse islands? 
It is plain, from the clearances and enti'ies 
in our own naval offices, that this trade hath 
not been deemed unlawful: and it is also 
in evidence, that Ameilcan, French, and 
Spanish vessels constantly go to these islands 
for salt, and nobody hath hei'etofore ques- 
tioned the legality of this commerce. But it 
is said, that the variance between the office 
■clearance and an invoice found on board, 
"mai-king the real destination of the voyage, 
affords probable cause of capture, and even 
a sufficient groimd for confiscation. I find, 
however, that it is not an unusual practice 
for merchants to clear out as for one legal 
port, but with a. design of going to some other 
legal port, in order to conceal the real voy- 
age, for mercantile pm*poses. Nor hath this 
practice ever been deemed an offence, or the 
papers found on board a vessel under such 
■circumstances been considered as double 
papers, such as should induce a condemna- 
tion. 

The next question is, who ought to be an- 
swerable for the injury done? the captain, 
or his owners, or both? The relation be- 
tween tlie owners and master of a vessel 
hath, to many purposes, been considered as 



that of master and servant; and the law is 
clear, that the master is bound by whatevei- 
the servant doth by his order, under his au- 
thority, or in the prosecution of his service. 
See [Vance v. Campbell] 1 Black [66 U. S.J 
429. It has been contended, however, that 
Captain Crane was not in the prosecution of 
his owners' service, when he made this cap- 
ture, the object of the voyage being merely 
mercantile, and not to take prizes. But as 
this vessel was duly commissioned to take 
prizes, and the owners and captain would 
have shared the produce of a legal capture, 
this distinction cannot be admitted, but the 
owners and captain must be considered as 
jointly answerable. Judgment in favour of 
the libellants for £1305 specie, with costs. 

NOTE.— An appeal, and the judgment con- 
firmed. [Case unreported.] 
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GIBBS V. USHER et al. 

[Holmes, 348.] i 

Circuit Court, D. Massachusetts. March, 1874. 

Circuit Coohts — Jurisdictiox to Restkain Mar- 
shal — Replevin pob Writings and Docdmeuts. 

1. The circuit court has jurisdiction in equi- 
ty on bill or petition filed, and proper case 
made, to restrain the use of its process b^ the 
marshal in a manner contrary to law. 

[Cited in Re Sabin, Case No. 12,195.] 

2. Under the General Statutes of Massachu- 
setts, replevin lies in that state, and therefore 
by the practice act of 1870 (17 Stat 196), in 
the circuit court for the district of Massachu- 
setts, for writings or documents of value un- 
lawfully detained. 

■[Cited in Hower v. Weiss Malting & Ele- 
vator Co., 55 Fed. 359.] 

Jlotion for preliminary injunction. The bill 
of complaint charged that Mr. Joy, an attor- 
ney, pretending to act for one David Bowlas, 
■of England, sued out a writ of replevin in this 
court, in the name of said Bowlas, against 
[W. H.] Gibbs, the complainant, residing at 
Clinton, Massachusetts; that said Joy went to 
the house of the complainant, with the de- 
fendant Shaw, a deputy of the marshal (the 
defendant [Roland G.] Usher), and others, 
and asked in a friendly way to see certain 
papers, without saying that Shaw was an 
officer, or that they had a writ; and that when 
the papers were shown them, they seized 
them, and afterwards fraudulently altered 
the writ by adding a description of some 
papers already seized; that the papers seized 
were the private papers of the complainant, 
and that neither said Bowlas, nor any one 
else except the complainant, had any right 
or title thereto; that they related to the 
private transactions of the complainant with 
other persons in matters of business, which 
he was bound not to make public, and the 
publication of which might work great injury 
to the business interests of the complainant 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
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and others; that he TDeliered the pretented 
plaintiff in replevin to be dead, and that the 
object of the seizure was to obtain for the 
said attorney and others an inspection of the 
complainant's private papers; that the publi- 
cation of the papers would be an irrepara- 
ble injury to the complainant; that the pa- 
pers were not subject to be replevied; and 
that the writ was void for several other rea- 
sons. The prayer of the bill was, that the 
marshal and his deputies be restrained from 
exhibiting or delivei'ing the papers to any 
person but the complainant, and be ordered 
to deliver them to him; and that the further 
prosecution of the writ of replevin be stayed. 
Upon the motion for a preliminary injunc- 
tion, affidavits were filed tending to support 
the charges in the bill as to the mode in 
which the papers were obtained, and the 
charge that the writ was altered after the 
seizure. On the part of the defendants, it 
was contended, and there were affidavits 
tending to show, that the David Bowlas, 
plaintiff in replevin, was living, and was 
the only son of the David Bowlas mentioned 
in the bill, and carried on his business; that 
David Bowlas (the elder) was the owner of 
a certain English patent by assignment from 
the original inventors; that certain persons 
were sued in this court for an infringement 
of this patent, taken out in this counti*y in 
the' names of the original patentees; that 
the defence, or part of it, was, that the sup- 
posed infringers bought the infringing ma- 
chines from Bowlas, the owner of the pat- 
ent; that Gibbs had been intrusted by Bow- 
las (the elder) with the original assignment 
and some other papers, and had refused or 
neglected to return them to the son, though 
requested; that they were needed in the de- 
fence of the suits above mentioned, and that 
Mr. Joy had an order for them from Bowlas, 
the younger; that when the parties called 
on the complainant they exhibited to him the 
order from Bowlas; and that, although some 
alteration was made in the writ, it was 
before they considered the writ to have been 
served. 

H. F, French, for plaintiff. 

1. The writ of replevin is void for not al- 
leging the citizenship of the parties, and for 
other imperfections. 

2. Private papers are not repleviable. 
Brent v. Hagner [Case No. 1,839]; Maxham 
V. Day, 16 Gray, 213; Mack v. Parks, 8 
Gray, 517; Oystead v. Shed, 12 Mass. 510. 

3. If the seizure was fraudulent, the court 
will not allow the defendaijts to derive any 
advantage from it Deyo v. Jennison, 10 
Allen, 410; Parsons v. Dickinson, 11 Pick. 
352. 

B. P. Butler and A. K. P. Joy, for de- 
fendants. 

1- The court has no jurisdiction of this bill. 

2. The plaintiff has proved no title to the 
papers. Clapp v. Shephard, 23 Pick. 228. 



3. Replevin lies for writings. Sawyer v. 
Baldwin, 11 Pick. 492. 

LOWELD, District Judge. The jurisdiction 
of the circuit courts, in equity, of a bill or poti- 
tion to restrain the marshal from attaching on 
a wi'it out of this court, B's property in a suit 
against A, though both the mai-shal and the 
complainant live in the same district, is clear- 
ly laid down in Freeman v. Howe, 24 How. 
[65 U. S.] 460; and is almost a necessary cor- 
ollary from tlie law of that case, which was, 
that no other court had any right to interfere 
with the marshal's possession. The principlfr 
will extend to any case in which the process 
of the court is made use of contrary to law, if 
the judgment in the action at law will afford 
no adequate redress. For example, if it were- 
proved that the marshal, under color of a pre- 
cept of this court, was about to inflict an in- 
jury not warranted by his writ, and yet one- 
which could not be compensated for in dam- 
ages, the court might, on bill or petition, and 
perhaps on motion, interfere to arrest the evil. 

That a court of equity may restrain the serv- 
ice of a writ, I think equally clear, as a gen- 
eral proposition. I once brought a bill in the 
supreme judicial court of Massachusetts, to 
restrain the service of a writ of personal re- 
plevin, by which it was sought to release a pa- 
tient from a lunatic asylum. The case was of 
novel impression; but I proved that the in- 
jury might be irreparable, and I tendered the 
same issue in the bill that would be raised by 
the writ, that is, the issue of sanity. I had 
already a prima facie case, because the same 
court had refused to release the patient on 
habeas corpus; and, under the Massachusetts 
practice, issues can always be ordered in an 
equity suit to be tried by jury. Under these 
circumstances, I obtained the injunction, al- 
though a writ of personal replevin is undoubt- 
edly a writ which issues as a matter of coui-se 
in ordinary cases. 

It is argued that replevin does not lie for 
private papers, the statute only mentioning 
"goods." Gen. St e. 143, § 10. How exten- 
sive the meaning of the word "goods," or 
"goods and chattels," is to be understood in 
any instance, must depend on the subject-mat- 
ter and the context "Goods" may include 
eveiy thing but what descends to the heir. 
Com. Dig. "Biens," C, D; Dane, Abr. c. 13, 
ai-t 3, § 1. Choses in action may pass by that 
name. Ford & Sheldon's Case, 12 Rep, [CokeJ 
1; Ryall v. Rowles, 1 Ves. Sr. 348. That re- 
plevin is the remedy in Massachusetts, if 
there be any at all, is clear, because detinue 
long since fell into disuse; and since 1852 
there have been only three forms of personal 
action, contract, tort, and replevin. One of 
the reasons for the change was, that replevin 
was so administered as to take the place of 
detinue. See Badger v. Phinney, 15 Mass. 
362; Baker v. Fales, 16 JIass. 154; Esson v. 
Tarbell, 9 Gush. 407. By the act of 1823, c. 
140 (9 Stat 399), jurisdiction in equity was: 
given to the supreme judicial court to compeL 
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delivery to the owner of any goods, cliattols, 
deed, bond, note, bill, specialty, writing, or 
otlaer personal property, that was so taken or 
detained that it could not be replevied. When 
the statutes were revised, all the description 
of property after the word "chattels" was 
omitted, not to narrow, but to enlarge, the 
meaning, the commissioners reporting that 
"goods and chattels" would cover more than 
any possible or practicable enumeration. 
Rev, St. c. SI, § 8, and report of commissioners 
thereon; Gen. St. c. 113, § 2. 

It is clear, then, that replevin will lie in this 
state whenever detinue might have been 
brought at common law. Some remarks of 
text-writers seem to imply that detinue only 
lies for deeds that attend the inheritance. 1 
Chitty, PI. 122; 1 Saund. PI. & Ev. (2d Ed.) 
987. But Fitzh. Reg. Brev. 159b, mentions 
deeds, writings obligatory, &e., and any "cy- 
rographum," 'which, Du Oange says, means 
"chirographum," and that means, I suppose, 
any writing. One meaning is a note of hand. 
Valpy, Etym. "Chirog." That such' is the 
scope of detinue at present, and of replevin in 
Massachusetts, hardly needed so much argu- 
ment: the cases are decisive. See Myers v. 
Friend, 1 Rand. [Va.] 12; Todd v. Crook- 
shanks, 3 Johns. 432; Cummhigs v. Tindall, 
4 Stew. & P. 357; Sawyer v. Baldwin, 11 
Pick. 492; Parish in Sudbury v. Stearns, 21 
Pick. 148; Mills V. Gore, '20 Pick. 28; Clapp 
V. Shephard, 23 Pick. 228; School Dist v. 
Lord, 44 Me. 374; Savery v. Hays, 20 Iowa, 
25. The authorities cited for the complainant 
show that such writings cannot be attached on 
mesne process; but that is not germane to the 
question whether the owner can recover them 
by replevin. 

It was assumed by both parties that the late 
practice act of the United States adopts the 
forms of action now in force in the state, and 
if so, replevin, and not detinue, is certainly 
the true form in the circuit court. I therefore 
proceed to consider the merits of the motion 
for a preliminary injunction. Two questions 
are to be answered: 1. Did the plaintiff in 
replevin, or his attorney, obtain possession of 
the papers in such a way that equity will not 
permit him to .hold them? 2. Are they papers 
clearly belonging to the defendant in replevha 
the publication of which might be scandalous 
or injurious? 

Taking tlie latter point first:— The only pa- 
per which is held under the writ is an inden- 
ture which pui-ports to be signed and sealed 
by Ellis & Sladdin, and to assign to David 
Bowlas certain letters-patent, and the inven- 
tion itself therein mentioned, and all other 
patents and extensions which the grantors 
may obtain on account thereof. I do not find 
Mr. Gibbs's name mentioned in this deed," nor 
Is there any evidence connecting him with it, 
excepting affidavits which tend to show that 
It was lent him for some purpose, perhaps for 
a like purpose to that for which it is now need- 
ed by other pei-sons. There is nothing in the 
paper itself, nor in the evidence, to bear out 
IOfed.oas. — 20 



the assertions of the bill, that the paper is his 
property, that it is a private paper in any 
sense except that it is the private propeiiy of 
some one, and apparently of Bowlas, or that 
its publication can injure Mr. Gibbs, or any 
one else. On the contrary, it seems to be of 
record in England, and to be intended for pub- 
lication. All the evidence tends to show that 
the equities set up in the bill are untrue in 
fact, and there is nothing which proves, or 
tends to prove, that any of the asserted mis- 
chiefs can attend the execution of the writ. 

On the other point, I am relieved from some 
pai-t, and the least agreeable part, of the in- 
quiry; because, if the writ was altered after 
the service, it was to insert some papers which 
the marshal, as I am informed, has returned 
to the complainant in equity: at all events, 
they are not in his possession, and were not 
so when this bill was brought. The indenture 
was fully described in the writ, and the only 
evidence which applies to this paper is that 
Gibbs was not notified of the writ before he 
was induced to produce the paper. This is 
not a sufficient reason for a court of equity to 
interfere, without something more to com- 
plain of.' The evidence tends to show that the 
attorney had an order for the papers from the 
true owner, and had a right to see them, and 
to carry them away. No false statement was 
made to Gibbs; and the suppression of truth 
does not seem to be any thing like a fraud. I 
agree entirely with the cases cited, which hold 
that an attachment made by fraud or force 
shall be void; but in these "cases positive 
rights were infringed, and the title set up by 
the creditor was derived through his own 
wrong. Here Mr. Gibbs has shown no title 
beyond the fact of possession, which is ex- 
plained by the affidavits, and a bare assertion 
that these are his private papers, whose publi- 
cation will be very injurious, an assertion which 
the indenture itself refutes. If he had re- 
fused to deliver the indenture on demand, I 
suppose a bill in equity would lie to enforce 
the delivery; and a court of equity will not 
dismiss a suit at law when the only result will 
be to require a new suit for the same cause in 
equity, the courts having concurrent jurisdic- 
tion, and there being no special reasons for the 
interference of equity rather than law. Mo- 
tion denied- 



Case ]Sro. 6,388. 

Ex parte GIBERSON. 

[4 Cranch, C. 0. 503.] i 

Circuit Court, District of Columbia. March 
Term, 1835. 

Attorset axd Cliest — ^Pidelitt of Attobset. 

Fidelity to his client is one of the first req- 
uisites in. the character of an honorable prac- 
titioner at the bar. That fidelity requires that 
he should maintain all the just rights of his 
client; but it extends no further. It will not 
justify any attempt to evade the fair operation 
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of the law or to impede the administration of 
justice. A fault on either side of the true 
line of honorable professional conduct will 
equally meet the decided reprehension of the 
court. 

In the case of Thornton v. Davis [Case No. 
13,998], which was a petition for freedom, 
upon a motion for attachment against the 
defendant for disobeying an injunction, H. B. 
Eobinson and Madison Jeffers, two of the 
constables of this county, having been 
charged, in argument, by Mr. Brent, with as- 
sisting the defendant in violating the injimc- 
tion, were permitted to speak in their own 
justification; and, among other things, stated 
facts implicating the pm'ity of the profes- 
sional character of G. I/. Giberson. Where- 
upon Mr. Key, district attorney, filed certain 
allegations against liim, and obtained a rule 
to show cause why lie should not be dis- 
missed from the bar, or be otherwise dealt 
with as to the comrt should seem proper. 

Upon the hearing, Sir. Robinson, IMr. Dan- 
dridge, and Mr, JefCei-s were examined as 
witnesses in support of the rule; and Mr. B. 
K. Morsell, Mr. Briee, Mr. W. L. Brent, and 
JUr. Smallwood, against it 

BRANCH, Chief Judge (THRUSTON. Cir- 
cuit Judge, absent). The substance of tlie 
charge stated in this rule against Mr. Giber- 
son, is infidelity to bis client; a charge, if 
true,' of the gravest import, and which would 
deserve severe reprehension from the court. 
The specifications, in effect, are: 1st That 
Mr. Gibei-son, after filing a petition for free- 
dom for his client and obtaining a subpoena 
and injunction to the master to prevent him 
from taking the petitioner out of the juris- 
diction of this court; and believing that sucU 
was the intention of the master if he could 
find the petitioner; and knowing that Robin- 
son and JeflCers were empluyed by the master 
to take him for that purpose; and knowing 
that the subpoena had been served on the 
master, instructed them that they might law- 
fully take him and deliver him to the- said 
Davis. 2d. That he assented to a proposi- 
tion made by the said Robinson and Jeffers, 
or one of them, to receive twenty-five dollars 
in case the petitioner was found and appre- 
hended. 3d. That he promised them that if 
the petitioner came to his office he would give 
them notice so that he might be apprehended. 

1. Tlie bill which Mr. Gibei-son filed for an 
injunction is sufficient evidence that he be- 
lieved that Mr. Davis intended to remove the 
petitioner out of the jm-isdLction of this court, 
if he could take him, notwithstanding the 
subpoena which had been served upon him 
to answer the petition for freedom. It seems 
also to be proved that he knew that Robin- 
son and Jeffers were employed by Davis to 
take the petitioner for that purpose; or, at 
least, to discover where he wa,s, so that 
Davis might take him. It seems also to be 
proved, by the testimony of Robinson and 
Jeffers, that he told them that as the iujinic- 
tion had not been served cnere was no dan- 



ger on their part in appreuending him, or 
taking him up. This opinion, so far as it re- 
gards the danger arising from a violation of 
the injunction, was, perhaps, just; but he 
ought to have informed them further, that 
an injunction had been gi"anted, although not 
served; and tliat if they, knowing that it had 
been issued, and that a subpoena to answer 
the petition had been served, should proceed 
to apprehend and deliver the petitioner to 
Mr. Davis, with a view to prevent the effect 
of the injunction, or to deprive the petitioner 
of the benefit of his suit, they would b;- 
guilty, if not of a contempt of court, yet of 
a misdemeanor for which they might be pun- 
ished. If they had no reason to believe that 
Davis intended to take the petitioner away 
from the jurisdiction of this comt, so as to 
deprive him of the benefit of his suit their 
apprehending him as a runaway slave, and 
delivering him to his master would not be 
unlawful, even if they knew of the service 
of the subpoena and injunction; for the mas- 
ter is still entitled to tlie possession of the 
negi-o until his freedom shall be established, 
upon complying with the rules of the court. 
The omission of Mr. Giberson to give Robin- 
son and Jeffers the additional caution which 
the case seemed to require, may have been 
the effect of a misapprehension of the law, 
or an imperfect view of the whole case; and 
wUl not justify us in saying that it proceeded 
from infidelity to his client, or any other cor- 
rupt motive. 

2. The second specification is, that he as- 
sented to a proposition to receive twenty-five 
dollars in case the petitioner should be found 
and apprehended. Mr. Giberson's assent to 
this proposition, is not proved by any posi- 
tive evidence of the fact Mr. Robinson and 
Mr. Jeffers, however, were suffered by him 
to go away in the belief that he would give 
the information they wanted, and would take 
the bribe; but ISIr. Giberson did not give 
them the necessai-y information, although it 
seems, from Mr. B. K. Morsell's testimony, 
that he possessed it On the contrary, it is 
proved by Llr. Morsell and Mr, "W. L. Brent, 
that he mentioned to them the offer and ex- 
pressed great indignation that it should have 
been made. Mr. Morsell also testifies that 
Mr. Giberson gave the petitioner notice that 
Robinson and Jeffers were seeking for him to 
deliver him up to Mr. Davis, and cautioned 
him against exposing himself. Mr. Gibor- 
son, believing it to be the intention of Mr, 
Davis to carry the petitioner 'out of the Juris- 
diction of this court notwithstanding the 
subpoena and injunction, might have deemed 
it his duty to deceive Robinson and Jeffers 
with a view to give notice to the petitioner. 
The petitioner was, in fact, taken and car- 
ried out of this district by Davis, but not by 
Robinson and Jeffers, nor does it appear to 
have been through any information furnished 
by them, or by Mr. Giberson. We must, 
therefore, acquit him of this part of the 
charge. 
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3. The tbird specification is, that he prom- 
ised that if the petitioner earae to his office, 
he would give Robinson and Jeffers notice, 
that he might be apprehended. It appears, 
by their testimony, that Mr. Giberson did 
promise them that if the petitioner came to 
his office he would let them know it. But 
it also appears, by the testimony of Mr. Mor- 
sell and Mr. Brent, that he cautioned the 
petitioner against Robinson and Jeffers, and 
against coming to his office. His subsequent 
conduct, when pressed to dismiss the suit, 
upon receiving the costs, appears to have 
been perfectly correct; and he expressed 
gi-eat indignation against Robinson and Jef- 
fers when he supposed they had assisted Mr. 
Davis in carrying the petitioner beyond the 
jm*isdiction of the eom-t, as appears by his 
letter to Mr. Robinson. 

Upon the whole, we must acquit Mr. Gib- 
erson of any intentional infidelity to his cli- 
ent; but we think he ought to have informed 
Robinson and Jeffers of the danger they 
would incur by assisting Mr. Davis in re- 
moving the petitioner from the jm-isdiction 
'Of this court, after notice or knowledge of 
his having filed his petition; and that he 
.■ought to have repelled promptly, and with 
Indignation, the. imjustifiable offer of the 
twenty-five dollars. His not having done so, 
has cast a shade of suspicion over the trans- 
.-action. Fidelity to his client is one of the 
first requisites in the character of an honor- 
able practitioner at the bar. That fidelity 
requires that he should maintain all the just 
rights of his client; but it extends no fur- 
ther. It will not justify any attempt to 
evade the fair operation of the law, or to 
impede the administration of justice. A 
fault on either side of the true line of honor- 
able professional conduct, will equally meet 
the decided repi*ehension of the court The 
rule, in this case, may be discharged; but 
we hope it will induce all concerned, (the 
officers of justice as well as the member of 
the bar upon whom it was laid,) to reflect 
upon, and fix in their minds the true honor- 
able standard of official as well as profes- 
sional practice. 
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GIBSON V. BARNARD et al. 

[1 Blatehf. 3SS; i 1 Fish. Pat. Rep. 238.] 

Circuit Court, N. D. New York. Oct. Term, 
1S4S. 

PaTESTS— COXFLTCTING ASSIGNMENTS — FAILURE 
TO FuLFIIj AGltEEMEST. 

1, W., the patentee of a patent which was 
about to expire, being about to apply for an 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



extension, agreed with R. that he would con- 
vey to him a certain right under the extension, 
on certain terms. R. paid some money and 
gave some notes, on making the agreement. 
After the extension was granted, W. assigned 
to J. all his interest in the agreement with R. 
and in the right covered by it. R. refused to 
fulfil his part of the agreement, and, having 
used the patented thing from the time of the 
extension, to the extent of the right covered by 
the agreement, was sued by J. for infringe- 
ment. During the pendency of the suit, J. 
granted to B. his interest in the right conveyed 
to him by "W. The decision in the suit was 
that R. was entitled, aside from his agree- 
ment with "W., to a portion of the right cov- 
ered by it. After this decision, B. went on to 
use the patented thing, to the extent of the 
right covered by the grant from J., and R. 
cc-ntinued to use it to the same extent. G., 
being the owner of the exclusive right to the 
extension for the ierritory in which both B. 
and R. were using the patented tiling, with 
the exception of the right covered by the agree- 
ment between W. and R., by the assignment 
from W. to J., and by the grant from J. to B., 
filed a bill against B., praying for a perpetual 
injunction against him: Held, that the failure 
of R. to fulfil his agreement witli W. did not 
of itself operate to annul and cancel the agree- 
ment, as the contract was partly executed and 
K. was in the use of the patented thing. 

2. Although a court of equity might have de- 
creed a surrender of the contract, and its can- 
cellation on terms, yet, until then, R. must be 
deemed to have been in the lawful use and en- 
joyment of the right under the extension, and 
that an injunction should issue. 

3. Even assuming the contract to have been 
annulled and the parties to have been remitted 
to their original rights, J. had power to grant 
to B. but a portion of the right he assumed to 
grant, as a part was awarded to li. in the suit 
between him and J. 

This was a bill in equity [by John Gibson 
against Frederick J. Barnard, Samuel W. 
Barnard, and Henry Q. Hawley] to resb-ain 
perpetually the use of two of Woodworth's 
planing machines in the town of "Watervliet 
in the county of Albany and state of New- 
York. The original term of the patent, fom-- 
teen years, e:cpired on the 27th of December, 
1842. On the 19fh of May, 1842, an extension 
of the patent for seven years by the board 
of commissioners was in contemplation, and 
the plaintiff, John Gibson, became possessed 
of and then owned the exclusive right under 
such extension, if granted, for the city and 
county of Albany, with the exception of the 
right to two machines for the town of Water- 
vliet in said county. The right thus belong- 
ing to Gibson he derived from William W. 
Woodworth, the administrator ot William 
Woodworth, the patentee, who died in 1829. 
The two excepted machines consisted, first, of 
a machine then in use in the town of Water- 
vliet by Louis Rousseau and Charles Easton, 
the right to use which during the original term 
of the patent had been conveyed to them by 
the administrator, and the 'right to continue 
to use which during an extension of the pat- 
ent they claimed they would possess by vir- 
tue of the mere extension, and second, of a 
machine the right to use which in said town 
during the extension, Gibson conveyed to the 
administi-ator on the 10th of Jtay, 1842. On 
the same day, the administrator agreed with 
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Rousseau & Easton, tbat in case the patent 
should be extended, he would execute to 
them an assignment by which they would 
become vested more fully with the right of 
running in the town of Watervliet, during 
the extension, tlie machine they were then 
using, and also conveying to them the right 
for the extension to the machine that day 
conveyed to him by Gibson. Rousseau & 
Easton paid the administrator §200 down, and 
agi-eed, if the extension should be obtained 
and the assignment be made as provided for, 
that they would pay him the further sura 
of ?2000 in four equal annual installments. 
In November. 1S42, an extension of the pat- 
ent was gi-anted, to run for seven years from 
the 27th of December, 1S42. On the 26th of 
April, 1-843, the agreement between the ad- 
ministrator and Rousseau & Easton, of the 
19th of May, 1842, was modified by a mutual 
stipulation, which recited that the latter had 
that day given to the former eight promis- 
sory notes, for §250 each, payable at dif- 
ferent periods, the last one July 1st, 1846, 
and agreed that on payment of the notes as 
tliey became due, the administrator should 
make the assignment provided for by the 
original agreement. On the 12th of August, 
1844, the administrator assigned to James 
G- Wilson all his interest in said agreement 
with Rousseau & Easton respecting the right 
to the two machines, and all his right and 
title to the use of the same. Rousseau & 
Easton having refused to fulfil said agree- 
ment on theh' part, Gibson, on the 13th of 
November, 1844, renounced and released 'to 
^ViIson all his right or claim, if any he had, 
to the said two machines. This was suppos- 
ed to be necessary to enable Wilson to sup 
Rousseau & Easton for a breach of their con- 
tract or for an infringement of the patent as 
extended, they continuing to use the ma- 
chines in the town of Watervliet during the 
extension, although they did not fulfil their 
agreement. Gibson claimed no right to the 
use of the two machines in Watervliet, but 
gave the release for abundant caution and 
the better to secure to Wilson the rights 
which he acquired under the assignment 
from the administrator. On the 5th of De^ 
cember, 1845, Wilson granted to the defend- 
ants a license to use two machines in the 
town of Watervliet during the extension, for 
which he was to receive $4000 from them, 
but it was further agreed that if the decision 
of the supreme court of the United States in 
a suit then pending before it, between Wil- 
son and Rousseau & Easton, and involving 
the right to use the two machines, should 
be against Wilson, so as to exclude him from 
the use of them, then he was to repay to the 
defendants $2000 that day paid to him by 
them, and that if the decision should be in 
favor of Wilson, and the defendants should 
be put in possession of the right to use the 
two machines in Watervliet, then they were 
to pay Wilson a further sum of ?2000. The 
suit here referred to is the case of Wilson v. 



Rousseau [Case No. 17,832], 4 How. [45 
U. S.] 646, where many facts will be found, 
important to the more full understanding of 
this case. The decision of the supreme coxu't 
was made in Mai'ch, 1846, and gave to Rous- 
seau & Easton the right to use during the 
extension, and by virtue of it alone, the one 
machine which they had in use at the time 
of the expiration of the original term of the 
patent. Rousseau & Easton used the two 
machines constantly from the commence- 
ment of the extended term, and were using 
them when this suit was commenced. Soon 
after the decision by the supreme com't, the 
defendants consti*ucted and put into use two 
machines in Watervliet, and Gibson filed this 
bill to resti'ain such use. The cause was 
heard on pleadings and proofs. 

William H. Seward, for plaintiff. 
Marcus T. Reynolds, for defendants. 

NELSON, Circuit Justice. It is quite clear 
that down to the time of the grant by Wilson 
to the defendants on the 5th of December, 
1845, the plaintiff possessed the exclusive 
right and title to the patent during the ex- 
tension, for the county of Albany, with the 
exception of the two rights in the town of 
Watervliet, namely, the right to use one ma- 
chine, claimed by Rousseau & Easton as ac- 
cruing to them by virtue of the extension 
and of their having had the right to use it 
during the original term, and more effectual- 
ly secured to them by the administrator, and 
the right sold and assigned by Gibson to the 
administrator, and by him to Rousseau & 
Easton, It is clear, also, that Wilson pos- 
sessed no interest in the extended patent for 
tlie town of Watervliet, except as respected 
■ the two machines and the interest therein, 
which he derived by the assignment from 
the administrator of the 12th of August, 

1844, the right to those machines having before 
been sold by the administrator to Rousseau 
& Easton, and they being in the actual use 
and enjoyment of tliem. Wilson, therefore, 
could grant his interest in those two rights, 
whatever it might be, and nothing more, and 
this was all 13iat could pass to the defendants 
imder the agreement of the 5th of December, 

1845. The terms of that agreement also es- 
tablish the fact that Wilson intended to sell, 
and the defendants to purchase, his interest 
in those two rights. 

The failure of Rousseau «S: Easton to fulfil 
their agi'eement of purchase with the ad- 
ministrator, the interest in which belonged 
to Wilson, did not of itself operate to annul 
and cancel the agreement. It was a contract 
partly executed. Two hundred dollars of the 
purchase moueyhad been paid and promis- 
sory notes given for tlie residue. The ma- 
chines were in, operation. And, although a 
court of equity might have decreed a sur- 
render of the contract, and its cancellation 
on terms, yet, until then, Rousseau & Easton 
must be deemed to have been in the lawful 
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use and enjoyment of the two rights' in Wa- 
tervliet under the extended patent. 

Even assuming the 'contract to have been 
annulled and the parties to have been re- 
mitted to their original rights, it is dear that 
Wilson had power to grant to the defendants 
but one of the righ'ts, as the other was se- 
cured to Rousseau & Easton hy the decision 
of the supreme court in the suit between Wil- 
son and them. I am of opinion, therefore, 
that the defendants Jiave failed to establish 
any right to run the machines in question, 
and that the plaintiff is entitled to a decree 
for a perpetual injunction. 

[NOTE. For other cases involving this pat- 
ent, see note to Bicknell v. Todd, Case No. 
1,389. 

[An appeal was taken by the defendants, 
but was dismissed by the supreme court, Llr. 
Justice McClain delivering the opinion, upon 
the ground that the appeal was not from the 
final decree; it appearing that the decree of 
the circuit court had referred the report to a 
master to ascertain the amount of damages, 
and that in the meantime the bill had not been 
dismissed, nor a decree rendered for costs. 7 
How. (48 U. S.) 650.] 



Case K"o. 5,390. 

GIBSON V. BBTTS et al. 

[1 Blatchf. 163; 1 1 Fish. Pat. Rep. 91.] 

Circuit Court, N. D. New York. June Term, 
1846, 

tATEMT^— Provisional Ixjunctiox— Validity op 

Patent— Infuingemest. 
• 1. On a motion for a provisional injunction 
under Woodworth's patent for improvements 
in the method of planing boards, as re-issued 
July Sth, 1845, no Question as to the origi- 
nality of the invention, or as to the validity of 
the re-issued patent, will be entertained by the 
court. , 

. 2. A machine which had only a planing cyl- 
inder, and no tonguing or grooving wheels; in 
which the planks were moved forward by a 
carriage, instead of by friction rollers, the car- 
riage being moved by an endless chain; and 
in which the planks were kept down on the car- 
riage by springs, adjusted on frame-work near 
the plauing cylinder — was decided, on a motion 
for a provisional injunction, to be an infringe- 
ment of Woodworth's re-issued patent. 

In equity. This was an application for a 
provisional injunction. The plaintifE [John 
Gibson] was assignee, for the city and coun- 
ty of Albany, for the extended term of seven 
years from December 27th, 1842, to Decem- 
ber 27th, 1849, of lettei-s patent to William 
Woodworth for an improvement in the meth- 
od of planing, tonguing and grooving boards 
and plank, as re-issued July Sth, 1845. See 
the letters .patent, specification, &c., set forth 
at length in the case of Wilson v. Rousseau, 
4 How. [45 U. S.] 658-663. The defendants 
[Richard D. Betts and Rufus K. Viele] were 
using a machine for planing, called "An- 
drews' Planing Machine." It differed from 
Woodworth's, as ordinarily arranged, in these 

1 [Reported by Samuel Blatehford, Esq., and 
here reprinted by permission.] 



respects: (1) It had a planing cylinder, but 
no tonguing or grooving wheels; (2) it had 
a cari'iage, instead of friction rollers, to "move 
the planks forward, and the carriage was 
moved by an endless chain; (3) the planks 
were kept down on the carriage by springs 
adjusted on framework near the planing 
cylinder. Models of the two machines were 
produced and the defendants introduced affi- 
davits denying the originality of Woodworth's 
invention. They also denied the validity of 
the re-issued patent. 

William H. Seward, for plaintiff. 
Daniel Cady, for defendants. 

NELSON, Circuit Justice, decided, that aft- 
er the adjudications on Woodworth's patent, 
he would not, on a motion for an injunction, 
entertain any question as to the originality 
of Woodworth's invention, or as to the valid- 
ity of the re-issued patent. He alfeo decided 
that the defendant's machine was an in- 
fringement of Woodworth's. Injunction 
granted. 

[For other cases involving this patent, see 
note to Bicknell v. Todd, Case No. 1,389.] 



Case nSTo. 5,391. 

GIBSON V. CINCINNATI ENQUIRER. 

[2 Flip. 88; 1 5 Reporter, 135; 5 Cent. Law 
J. 446; 2 Cin. Law Bill. 268.] 

Circuit Courts S. D. Ohio. Nov., 1877. 

Motion for New Tkial — ^Verdict — Interest. 

Verdict rendered in favor of plaintiff, but 
judgment delaj'ed because of motion for new 
trial: Edd, that on overruling the motion the 
plaintiff is entitled to judgment for the amount 
of the verdict and interest from the day it 
was rendered. And the rule applies as well 
to actions of torts as to those founded upon 
contracts. 

[Cited in Griffith v. Baltimore & O. R. Co., 
44 Fed. 585.] 

At law. 

SWING, Disti-ict Judge. The plaintiff 
brought his action for libel against the de- 
fendant, and on the 16th day of November, 

1876, the jury rendered a verdict in his favor 
for the sum of §3,875. On the 17th day of 
November, 1876, the defendant filed a mo- 
tion for a new trial. This motion was ar- 
gued by counsel, and submitted to the court 
at the February term, 1877, and on the loth 
day of October the court overruled the mo- 
tion for a new trial, and ordered judgment to 
be entered upon the verdict for the amount 
thereof, with interest from the 3d day of 
October, 1876, being the first day of the term 
at which the verdict was rendered. See 
[Case No. 5,392] for a report of the opinion 
on that motion. On the 17th day of October, 

1877, the defendant filed a motion to mod- 
ify the judgment, for the reason that no in- 



1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



GIBSON (Case No. 6,891) 



tlO Fed. Cas. page 310J 



terest should have been allowed upon the 
verdict until judgment was entered thereon. 

It is insisted by the defendant that inter- 
est is the creature of the statute, and that 
this case does not come within its provisions; 
that the cause of action was not founded 
upon contract, but was an action for a tort, 
and that in such, cases interest is only re- 
coverable from the date of the judgment I 
think the supreme court of Ohio in Hogg v. 
Manufacturing Co., 5 Ohio, 416, settled the doc- 
trine that interest may be allowed as well 
in actions of tort as in those upon contracts. 
In that case, it is said that a jury may cal- 
culate interest upon the amount of damage 
actually sustained, and add it to their ver- 
dict. If the jury in fixing the amount due 
from the defendant to plaintiff, may give to 
him interest, certainly the law should give 
him interest upon the sum which they have 
returned in his favor, from the date of their 
verdict. And the supreme court of Virginia, 
in Lewis v. Arnold, 13 Grat. 4G4, hold that in 
regard to interest upon the verdict there is 
no difference, in principle, between verdicts 
in actions for torts and upon contracts. 

Upon the question of the right of the plain- 
tiff to interest upon the verdict, I can see no 
difEerence between a verdict in an action for 
tort, and a verdict in actions sounding in 
contract — the verdict in either case fixed the 
amount due at the time of its rendition, and 
that amount the party is entitled to have 
paid him as of that date— and if the pay- 
ment is delayed him by the act of the de- 
fendant, he ought to have interest Such 
has been the practice of this court, and such 
seems to be the current of authority. 

In Sproat v. Cutler, "Wright N. P. 157, in- 
terest was allowed upon an award from its 
date, and the court say: "And if it were the 
verdict of a jury, and judgment had been 
delayed, we should allow interest if asked." 
By the statute of Maine in relation to oc- 
cupying claimants, it is provided that the 
court shall render for the sum estimated by 
the jury, but the supreme court of the state, 
in Winthrop v. Curtis, 4 Greenl. 297, held 
that the party was entitled to interest from 
the date of the verdict The statute of New 
Hampshire, as ours, allows interest upon 
judgments without distinction as to the na- 
ture of the action in which the judgment is 
rendered; and the supreme court of that 
state, in Johnson v. Atlantic & St. L. R. Co., 
43 N. H. 410, say: "No solid reason can be 
given for withholding interest between the 
finding of the jury and the rendering of the 
judgment," but inasmuch as the court be- 
low had refused interest, and no exception 
had been taken to the ruling, the writ of re- 
view was dismissed. The rule of the su- 
preme court of Connecticut in relation to 
motion for new trials, is, in substance, that 
where execution is stayed by reason of re- 
serving a cause on motion for new trial, if 
judgment be not reversed, interest shall be 
added to the judgment from the time of the 



stay. 18 Conn. 575. In Weed v, "Weed, 25 
Conn. 494, a verdict was rendered in favor 
of the plaintiff for $745.85. A motion for a 
new trial was made by the defendant 
Some time afterward the court granted the 
motion unless plaintiff would remit §117. 
Plaintiff remitted and *the court rendered 
judgment upon the verdict for the balance, 
including interest from the date of the ver- 
dict The ease was taken to the supreme 
court, and the judgment was aflirmed. In 
Bull V. Ketchum, 2 Denio, 18S, the court rec- 
ognize the doctrine that at common law the 
plaintiff was entitled to interest on the ver- 
dict where delay of the entry of the judg- 
ment was occasioned by the defendant. The 
same doctrine is held in Vredenbergh v. 
HaUett 1 Johns. Cas. 27; People v. Gaine, 
1 Johns. 343; Lord v. New York, 3 Hill, 430. 
In Rheim v. Robbins, 20 Iowa, 45, the court 
held that the inttrest should have been com- 
puted upon the verdict from the time when 
judgment should have been rendered, thus 
recognizing the right to interest before judg- 
ment In Kintner.v. State, 3 Ind. 86, the 
court say that judgment upon an award may 
properly include interest from the date of 
the award to the date of the judgment In 
Buchman v. Davis, 28 Pa. St. 211, the award 
was filed May 17, 1836, judgment was ren- 
dered upon It at the December, term, 1836, 
and execution issued for judgment with in- 
terest from date of filing the award. The 
court say, "The award made pursuant to 
the submission, would, like a verdict draw 
interest from the date of filing its entry, and 
is, therefore, no objection to the fi. fa." 

I am aware that a different doctrine was 
announced by that court in Kelsey v. Mur- 
phy, 30 Pa. St 340, but Judge Strong in de- 
livering the opinion of the court in the sub- 
sequent case of Irvin v. Hazleton, 37 Pa. St. 
465, reviews the decision of the court in Kel- 
sey V, Murphy, and says that it decides noth- 
ing more than that "a judgment entered 
generally operated from the day of its entry, 
so as to cany interest only from that time," 
and holds in the case before the court that 
there was not error in the court below in 
entering judgment with interest from the 
date of the verdict. 

In North Carolina, in Devereux v. Burg- 
win, 11 Ired. 491, it was held that interest 
was not allowable on an award; and in 
Louisiana, in Bonner v. Copley, 15 La. Ann, 
504, it was held that in actions for damages, 
interest could not be allowed either upon 
verdicts or judgments. But these cases are 
certainly against the weight of ^authority; 
and I think, both upon principle and author- 
ity, that whenever judgment upon the ver- 
dict has been delayed by the action of the 
defendant the plaintiff is entitled to inter- 
est from the date of the verdict. 

The judgment however, in this case is 
wrong in this, that it is for interest from 
the first day of the term, when it should 
have been only from the day of the rendi- 
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tion of the verdict It is true that for 
many purposes tlie term is regarded, as but 
one day, and in all actions sounding in con- 
ti'act, interest, in this court, is computed to 
the first day of the term only, so that it is 
entirely proper that the verdicts and the 
judgments should draw interest from the 
first day of the term. But in actions of 
tort, such as the present, where the jury 
were not directed to compute the amount 
which they should find in favor of the plain- 
tiff as of the first day of the term, the judg- 
ment should have been for the amount of 
the verdict with interest from the date of 
its rendition. The judgment will be modi- 
fied in accordance with this opinion. 



Case :No. 5,393. 

GIBSON V. CINCINNATI ENQUIRER. 

[2 Flip. 12X; 1 5 Cent Law X 380; 23 Int. 
Rev. Ree. 392; 2 Cin. Law Bui. 244.] 

Circuit Court, S. D. Ohio. Oct. 15, 1877. 

Newspaper Article — Libel — ^ADSiissiBiLiTr in 
Evidence op Other Auticles, 

1. Libellous publications from the same 'pa- 
per and relating to other parties, may be put 
in evidence, in an action for libel, in order 
to prove that the paper showed a want of 
care in guarding its columns ^igainst the inser- 
tion of such articles. If such or similar arti- 
cles were frequent it would be a gi-ound for 
increasing the damages, as it would show a 
recklessness of conduct. 

{Cited in Post Pub. Co. v. Hallam, 8 0. 
C. A. 204, 59 Fed. 534.] 

2. The words "crim. con." and "flagrante 
delicto" defined. 

[Cited in State v. Baldwin (Kan.) 12 Pac. 
329.] 

3. A verdict for $3,875 against a newspaper, 
having a large circulation, for libel in char- 
ging plaintifiE with adultery, is not excessive. 

This was action for publishing in the Cin- 
cinnati Enquirer, a paper of large circulation 
and influence, the following libel: 

"SOU Another.— The new city of Hunting- 
ton, up the river, is now enjoying one of the 
juiciest crim. con. scandals of the day. The 
parties are one Gibson, a Republican editor, 
and the wife of a raih-oad official at Hunting- 
ton, "West Virginia, who were caught in 
fiagi'ante delicto on the steamer Bostonia, and 
hustled ashore at midnight by Captain Bry- 
son." 

Evidence showed that plaintiff was a per- 
son of good reputation, having a wife and 
children; that he. was engaged in publishing 
a newspaper in Huntington, which had a cir- 
culation in several states; that defendant's 
paper had a daily circulation of 15,000 or 
thereabout, and 300 within limits of plaintiff's 
paper. The defendant gave evidence tending 
to show that the article was not pubhshed 
maliciously; that it was taken from a printed 
slip received in an envelope from Himting- 

i [Reported by William Searcy Plippin, Esq., 
and here reprinted by permission.] 



ton, "West Virginia, without any name or ad- 
dress; that he had no knowledge of the 
plaintiff, and that a correction was published 
in the Enquirer. The jm-y returned a verdict 
for the plaintiff, fixing his damages at §3,875. 
Defendant moved for a new trial upon the 
several grounds stated in the opinion. 

T. D. Lincoln, for plaintiff. 

Hoadly, Johnson & Colston, for defendant. 

BROWN, District Judge. The first ei'ror 
assigned is in the admission of the article 
immediately preceding the libel in question, 
and in permitting the same to be read to the 
jury. I am informed by the learned judge 
who presided at the trial, that in fact only 
the caption of the article was read to the 
jm-y as explanatory of the words "Still An- 
other"; but it is claimed that even this was 
erroneous, unless the words "Still Anothei*" 
were aided or explained by an innuendo, re- 
ferring to the preceding article, which was 
entitled, "Terrible Charge against a Methodist 
Preacher." I think the defendant has mis- 
taken the province of an innuendo. There is 
here no ambiguity of language of which it is 
the function of the innuendo to point out the 
meaning, but a mere reference to something 
which evidently preceded the libel in question, 
and to which it was not an error to direct 
the attentioft of the jury. 

But I am inclined to think the entire article, 
which was also* libellous in its natm-e, was 
admissible as bearing upon the question of 
damages. While it is doubtless true that the 
commission of one grave offense cannot be 
proven by evidence of another offense com- 
mitted at a different time and place, there is 
a class of cases holding that where the knowl- 
edge or intent of the party is in issue, evi- 
dence of other acts of a similar natm'e, done 
at or about the same time, is competent evi- 
dence of his method of doing business; for 
instance, in prosecutions for passing counter- 
feit money, evidence that the prisoner made 
efforts to pass counterfeit money upon other 
persons than those set forth in the indictment 
is always competent as bearing upon the ques- 
tion of scienter. Whart. Cr. Law, § 1457; 1 ■ 
Phil. Ev. 768, 769. So also in prosecutions 
for frauds upon the revenue, evidence that 
the party has committed other frauds of a 
similar character is constantly admitted as 
bearing upon the question of intent. Allison 
V. Matthieu, 3 Johns. 235; Hennequin v. 
Naylor, 24 N. Y. 139; 1 Phil. Bv. 750, 753, 
758, 759. So also in action against a railroad 
company for damages occasioned by fii*e from 
locomotives, evidence that other locomotives 
belonging to the same road were in the habit 
of throwing sparks beyond where the fire took 
place is competent as showing the general 
character of the equipment used by the road. 
Sheldon v. Hudson River R. Co., 4 Kern. [14 
N.- Y.] 220; Pittsbui-gh, Ft. W. & C. R. Co. 
V. Ruby, 38 Ind. 311, 312; Aldi'idge v. Great 
Western Ry. Co., -3 Man. & G. 515; Field v. 
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New York Cent & H. R. R. Co., 32 N. Y. 339. 
Tlie same rule has also been applied in ac- 
tions for libel, and evidence of other ai-ticles 
of a libellous nature, has been held compe- 
tent as showing a want of care in guarding 
the columns of the paper against the insertion 
of such articles, Pearson v. Lemaiti-e, 5 Man. 
& G. 700; Chubb v, Westley, 6 Car. & P. 
436. 

In the case of Detroit Daily Post & Tribune 
Co. V. McArthur, 16 Mich. 454, the coiirt ob- 
serve: "The employment of competent edit- 
ors, the supervision by proper persons of all 
that is to be inserted, and the establishment 
and habitual enforcement of such rules as 
would probably exclude improper items, 
would reduce the blameworthiness of the pub- 
lisher to a minimum, for any libel inserted 
without his privity or appi'oval, and should 
confine his liability to such damages as in- 
clude no redress for wounded feeling, beyond 
what is inevitable from the natm'e of the 
libel. * * * If , on the other hand, it should 
appear, from the frequent recurrence of sim- 
ilar libels, or from other proof tending to show 
a want of solicitude for the proper conduct of 
his paper, that the publisher was reckless of 
consequences, then he would be liable to in- 
creased damages, simply because by his own 
fault he had deserved them. By such reck- 
lessness he encouraged fault or carelessness 
in his agents, and becomes in a» manner in 
complicity with their misconduct." This rule 
has very recently been affirm'ed by the same 
court in the case of Scripps v. Reilly [35 
Mich. 371]. In this case it was also claimed 
that the court erred in admitting certain pub- 
lications relating to other parties. It was 
made a question whether the paper was con- 
ducted with sufficient care to save the plain- 
tiff in error from pujiitory damages, in case 
the jvtrj should find the article libellous, and 
no actual malice. "If such mode of proof 
was proper, these articles tended to show the 
want of such care." The McAi'thur Case is 
here cited as plainly imputing the right to 
show the recm-rence of similar libels, and im- 
plying distinctly that particular instances 
may be adduced to make out the fact of gen- 
eral recklessness in the conduct of the paper. 

In the charge to the jury in this case the 
learned judge laid the exemplary damages 
before them in the following words: "So 
that before you can go beyond the genex-al 
damages indicated by the pleadings in the 
case, and give exemplary damages, you must 
find either that it was willful, or that there 
was that active want of care which would 
i-aise the presumption of conscious indiffer- 
ence, not gross negligence, but a conscious 
indifference to the rights of the plaintiff." 
In this view of the case it seems to me that 
no error should be predicated upon the ad- 
mission of this article. 

Secondly. It is claimed that the court er- 
red in defining to the jm-y the meaning of the 
abbreviation "crim. con." There is nothing 
in this objection. Covu-ts take judicial no- 



tice of the meaning of words and Idioms in 
the vernacular of the language (1 Groenl. 
Ev. § 5), and no colloquium or innuendo is 
necessary to point out their meaning. Where 
the meaning of the words is well settled by 
common usage, there is no use of calling 
persons to testify as to what was meant by 
them at the time they were uttered, or to 
explain their meaning if published in a 
newspaper. The words "ci'im. con." are 
usually understood as an abbreviation for 
"criminal conversation," and these words 
have of themselves acquii'ed a fixed and 
universal significance. 

Thu'd. Equally unobjectionable was the 
ti'anslation by the court of the words "fla- 
grante delicto," While a libel published in a 
foreign language would, ordinarily, be inter- 
preted by witnesses skilled in the knowledge 
of both languages, there is a class of foreign 
words that have been so far anglicized by 
common use as to have become, substantial- 
ly, a part of the language. Instances of 
these are "habeas corpus," "bona fide," "pri- 
ma facie," "a fortiori," "from Latin, and a 
large number from the French and other 
modem languages. Wherever such words 
occur, it is clearly within the province of the 
court to define them to the jmy. Townsh. 
Sland. & L, 160, note 2; Homer v. Taunton, 
5 Hurl, & N. 661, 687; Bamett v, Allen, 3 
HurL & .N. 376; Hoare v. Silverlock, 12 
Adol, & El, (N. S.) 624, It is only where the 
words are ambiguous, obscm'e, or used in a 
local or technical sense that an innuendo is 
necessary. Indeed, if the whole libel had 
been published in a foreign language, and 
the com-t had assumed to translate and define 
its meaning' to tlie jury without the aid of 
experts, it is difiicult to see how this error 
could be made the ground for a new tiual. 
It is only error that prejudices which justifies 
setting aside the verdict; and if the ti'ans- 
lation is in fact correct, it is diflBcult to see 
wherein the prejudicial error lies. Certainly 
the definition given by the learned judge of 
the words "in flagrante delicto," if any defini- 
tion were necessaiy to an ordinarily intelli- 
gent jury, was undoubtedly correct, Thei'e 
is no ground here for a new ti'ial. 

Fom-th. It was insisted with great ear- 
nestness, that the court should set aside the 
verdict upon the ground of excessive dam- 
ages. Nothing is more difficult than to de- 
termine in an action of tort, for injury to 
person or reputation, what damages are ex- 
cessive. In actions upon contract they can, 
ordinarily, be computed with some degree 
of certainty. Frequently they are the sub- 
jects of mere mathematical calculation. In 
such cases a slight excess might justify the 
court, if not in setting aside the verdict, at 
least in making the refusal of a new trial 
conditioned upon a reduction; but in actions 
of tort an exact computation is not only im- 
possible, but there is frequently an entire 
absence of data from which the amount of 
damages can be approximately estimated. 



i;iO Fed. Cas. page 313] 



(Case No, 5,392) GIBSON 



and especially is this so in regard to injuries 
to person or to reputation. In actions for 
libel so much depends upon the relative sit- 
uation of the parties, the character of the 
language used, and the amount of publicity 
given to the libel, that it is scarcely too much 
to say there is no rule beyond the discretion 
of the jury. I find the law upon tliis sub- 
ject thus stated in Townshend on Libel (sec- 
tion 293): "As the amount of damages in 
an action for slander or libel is always a sub- 
ject for the exercise of the sound discretion 
of the jm'y, who may give more or less, ac- 
cording to their conclusions from the whole 
ease respecting the motives of the publisher, 
a verdict in such an action wiU not be set 
aside for excessive damages, unless there is 
some suspicion of unfair dealing, or unless 
the ease be such as to furnish evidence of 
prejudice, partiality or corruption on the part 
of the jury. The case must be very gi-oss 
and the damages erroneous to justify a new 
ti-ial on the question of damages." A few 
instances where applications have been re- 
fused, wUl show the general reluctance of 
courts to set aside verdicts in actions of this 
kind upon the ground of excessive damages. 
In McDougal V. Sharp, First City H. Rec. 73, 
the charge was perjury, and the verdict 
§3,500, which the court refused to disturb. 
In Tillotson v. Cheetham, 2 Johns. 63, the 
court refused to set aside a verdict for $1,400 
for accusing the plaintiff of political corrup- 
tion: "A case must be very gross and the 
recovery enormous to justify our interposi- 
tion on a mere question of damages in an ac- 
tion for slander." In Ryckman v. Parkins, 9 
Wend. 470, a verdict in slander of $7,000 
was sustained. In Trumbull v. Gibbons, Jud. 
Repos. (N. Y.) 1, a verdict of $15,000, and in 
Fiy V. Bennett, 4 Duer, 247, one of $10,000 
for publishing charges against the plaintiff 
as manager of an opera company were also 
held insufficient to justify the interference 
of the com-t. In Duberley v. Gunning, 4 
Term R. 651, the court refused to disturb a 
verdict of £5,000 in an action for criminal 
conversation, and in Coffin v. Coffin, 4 Mass. 
1, the court sustained a verdict of $2,500 for 
slander spoken in the house of representa- 
tives. The case was tried in 1S08, when the 
purchasing value ,of $2,500 was at least twice 
what it is to-day. In Letton v. Young, 2 
Mete. [Ky.] 558, the supreme court of Ken- 
tucky refused to set aside a verdict of $4,000 
in an action of slander. 

The cases of this character, in which the 
com-ts have granted new trials upon this 
ground are not only very rare, but will al- 
waj's be found to be accompanied by strong- 
ly mitigating circumstances. In Nettles v. 
Harrison, 2 McCord, 230, the defendant said 
of the plaintiff that he kept a house of pros- 
titution; verdict $5,000. A new trial was 
granted, as the words were uttered but once, 
and were Induced by plaintiff encouraging 
defendant's son to visit his house, having 
^aaughters of none the best chax-acters, with 



whom his son had been too intimate. In 
Freeman v. Tinsley, 50 III. 497, a verdict of 
$2,500 was set aside in an action for slander, 
where the words were spoken in high excite- 
ment, provoked by the plaintiff; and under 
a plea of justification it was shown the plain- 
tiff had been indicted for the crime with 
which he was charged, and in connection with 
proof of doubtful associations' and suspicious 
character. In the case of Scripps v. Reil- 
ly, above cited, a libel was published in a 
newspaper having about t)ie circulation of 
the Enquirer, imputing a charge of adultei-y 
to a prominent citizen of Detroit; the jury 
returned a verdict for $4,000, and although 
a new trial was finally obtained, the fact 
that the damages were excessive was not 
suggested by the astute counsel who defend- 
ed the case. Upon the re-trial the verdict 
was increased to $5,000. In Neal v. Lewis, 
2 Bay, 204, the supreme court of South Caro- 
lina refused to set aside a verdict for $3,000 
for calling tiie plaintiff a rascal, a villain, a 
swindler and thief. 

While if the language used in the case un- 
der consideration had simply been spoken of 
the plaintiff in the presence of a few per- 
sons, or had been published only in a letter 
or other private communication, the damages 
might be excessive enough to justify the in- 
terposition of the court, a very diffex-ent i-ule 
obtains where the publicity given to the 
charge is so great. While there was no evi- 
dence of express malice, there is certainly 
testimony tending to show tliat the steamer 
Bostonia, on which the crime was charged 
to have taken place, made frequent trips 
to Cincinnati, and that very slight diligence 
on the part of the defendant in sending a 
messenger to the steamer would have shown 
the falsity of the charge. 

The disagi-eeable feature of the case was 
the fact that the plaintiff and defendant were 
publishers of newspapers of opposite poli- 
tics, but as the insti'uctions to the jury were 
characterized by great fairness and temper- 
ateness of language, as they were strictly 
cautioned against political influence, and as 
the amount of the verdict was entirely con- 
sistent with the absence of such influence, I 
see no reason for taking this into considera- 
tion. While juries are very -apt to be biased, 
more or less, by their political or religious 
opinions, it would be very unsafe for courts 
to assume that a verdict .was dictated by 
those considerations, without dear proof of 
the fact. The charge made against the plain- 
tiff was one very likely to injure him severe- 
ly in his social relations, and to impair his 
reputation among his neighbors as a good 
citizen. The publicity given to it in defend- 
ant's paper was very great. The amouift of 
the verdict suggests a compromise of con- 
flicting opinions, and I think it quite within 
the discretionars"- limits of the jury. The mo- 
tion for a new trial must be denied. 

[Subsequently decision was rendered modify- 
ing the judgment See Case No. 5,391.] 



GIBSON (Case No. 5,393) 



[10 Fed. Cas. page 314j 



GIBSON (CLAGETT v.). See Case No. 2,- 
778. 



Case "No. 5,393, 

GIBSON V. COOK. 

[2 Blatchf. 144; 1 1 Fish. Pat. Rep. 415.] 

Circuit Court, N. D. New York. Nov. 21, 
1S50. 

Patents— Assignee— Esteksion-^Recording As- 
signments. 

1. To enable an assignee of a patent to de- 
rive any benefit from a subsequent extension 
of the patent by act of congress, there must be 
an express provision in the assignment looking 
to such renewal. 

[Cited in Hodge v. Hudson Hiver H. Co., 
Case No. 6,559; Jenkins v. Nicolson Pave- 
ment Co., Id. 7,273.] 

2. Under section 11 of the patent act of 
Jnly 4, 1836 (5 Stat. 121), the assignment 
of an exclusive right in the patent within a giv- 
en territoi-y must not only be in writing, but 
must be recorded within three months after its 
execution, to defeat the title of a subsequent 
purchaser without notice and for a valuable 
consideration. 

[Cited in Perry v. Corning, Case No. 11,004; 
American Solid Leather Button Co. v. 
Empire State Nail Co., 47 Fed. 743; Bm- 

gire State Nail Co. v. Faulkner, 55 Fed. 
22.] 

3. Within the three months, an unrecor^ded 
prior assignment would prevail; but it must be 
an assignment in -wTiting, that may be recorded 
within the time limited. 

[Cited in Perry t. Corning, Case No. 11,004.] 

4. An interest in a grant of a future term of 
a patent not yet in esse, is not the subject of 
assignment at common law, or within the sense 
of section 11 of the act of July 4, 1836, and 
the right to such an interest, when stipulated 
for, rests only in contract. 

5. As between the right of a person holding 
a contract for such an interest, and the right 
of a bona fide purchaser, for a valuable consid- 
eration and without notice, of the same inter- 
est in the future term, after its grant, the 
latter must prevail, 

6. The party setting up such a contract by 
way of equitable defence to the legal title to 
the same interest, must deny that the plain- 
tiff is a bona fide purchaser for a valuable 
consideration without notice, and must assume 
the burthen of impeaching the legal title. 

[Cited in TVoodworth T. Cook, Case No. 18,- 
011-.] 

This was an application [by John Gibson] 
for a provisional' injunction against the de- 
fendant [Williani TV. Cook] for an alleged 
infringement of the Woodworth patent, in 
using six Woodworth machines, without li- 
cense, since the 27th of December, 1849. The 
plaintiff was the assignee of the re-issued pat- 
ent of July Sth, 1845, for the congressional 
extension of seven years from the 27th of De- 
cember, 1849 (see Wilson t. Kousseau, 4 How. 
[45 XJ. S.l 640), for the coimty of Washington, 
New York, within which the alleged infringe- 
ment took place. The patentee's rights to the 
territoi-y in question were assigned by him to 
James G. Wilson, on the 9th of July, 1845, 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted Jjy , permission.] 



and by Wilson to the plaintiff, on the 12th of 
November, 1846. 

In opposition to the motion, the defendant 
relied upon an assignment or license to him 
from the patentee, WUliam W. Woodworth, 
administrator, &c., executed on the 4th of 
July, 1843, by which he was authorized to 
construct and use six Woodworth machines 
in the county of Washington. The question 
in the case involved the operation and effect 
of this license. 

The license was given during the running 
of the seven years' extension of the patent, 
granted under the ISth section of the patent 
act of July 4th, 1836 [supra], and which pro- 
longed its term from December 27th, 1842,, 
to December 27th, 1849. See Wilson v. Rous- 
seau, 4 How. [45 U. S.] 646. The license re- 
cited the issuing of the original patent, and 
its extension for seven years from the 27th, 
of December, 1842, and then, in apt and 
proper words, granted to the defendant and 
his assigns the right to construct and use, dur- 
ing the said extension, six planing machines 
In the said county of Washington, but in no 
other place within the United States or their 
territories. It authorized him and his assigns 
to prosecute parties guilty of an infringement 
by constructing or using the Woodworth ma- 
chine within the assigned territory; and 
mutual stipulations followed, by which Wood- 
worth vested the defendant with an exclusive 
right to construct and use the six machines, 
during the term aforesaid, and the defendant 
bound himself not to exceed that number. 
The license wound up with the following pro- 
vision: "It is understood that the said Cook 
has all the rights I have in the county of 
Washington, under said patent, to use six ma- 
chines, and no more." 

Besides the question arising on the face of 
the license, the defendant set up that there 
was a mistake in not inserting in the license a 
provision looking to a further extension of 
the patent by act of congress, the parties hav- 
ing actually agreed that the assignee should 
have the benefit of any such further extension. 
The facts in relation to this point sufficiently 
appear from the opinion of the court. 

Azor Taber and Rodman L. Joice, for plain- 
tiff. 

Samuel Stevens, for defendant 

NELSON, Circuit .Justice. It is quite obvi- 
ous, from a perasal of the provisions of th& 
written instrument of the 4th of July, 1843, 
under which the defendant derived his right 
to use the machines in question, that the po- 
sition taken in opposition to the motion for an 
injunction has no foundation in that insti-u- 
ment. That, in express words, limits the 
grant to the period of the expended term then 
running, which was all the right that be- 
longed to Woodworth at the time witJiin the 
given territory. Even the additional or con- 
tingent right of extension under the ISth sec- 
tion of the act of 1836, no longer remained, 
as but one extension is provided for by that 
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section. The possibility of a renewal of the 
patent by act of congress existed; but, for 
the purpose of enabling the assignee to derive 
any benefit in that event, an express provision 
should have been inserted in the grant or as- 
signment, looking to such a renewal. Wilson 
V. Rousseau, 4 How. [45 U. S.] 616, 6S5, 686, 
Unless there be such a stipulation, showing 
that a renewal was contemplated, the court is 
bound to consti'ue the instrument, and each 
and all of its provisions, as relating to the 
existmg right in respect to which the parties 
were contracting with one another. This is 
the natural presumption, arising from the 
usual and ordinary course of dealing, and 
should govern in the construction of the con- 
tract, unless it is otherwise clearly expressed. 
Assuming, however, that the written instru- 
ment imports no grant of a right to the use 
of the machines beyond the extended term,, 
still the defendant insists that such was the 
actual agreement and understanding of the 
parties; that the omission to insert the stipula- 
tion arose out of a mistake or misapprehen- 
sion of tbe purport of the instrument; that hi' 
is entitled to have it reformed and a clause 
to the effect claimed inserted, so that he may 
Jbe protected in the enjoyment of the right 
during the term as renewed by act of con-' 
gx-ess; and that, being entitled to the relief in 
equity, on a direct application for that pur- 
pose, it is competent for him to set up this 
ground by way of equitable defence to the 
motion for an injunction. Hunt v. Rous- 
maniere, 8 Wheat. [21 U. S.] 174; Joynes v. 
Statham, 3 Atk. 3SS; Garrard v. Grinling, 2 
Swanst. 244; Clark v. Grant, 14 Ves. 519; 
Gillespie v. • Moon, 2 Johns. Ch. 585, 598; 
Clowes V. Higginson, 1 Ves. & B. 524; 1 Story, 
Kq. Jur. § 161; Newl. Cont. 344. 

Upon this view of the law, the defendant 
has produced his own affidavit, and another 
by Sir. Boyd, who was present when the 
conti-aet was made with Wpodworth for the 
use of the six machines, and was consulted 
hi respect to it, going to show that it was the 
understanding of the parties at the time, 
that the defendant's right to the use of the 
machines was to continue, notwithstanding 
a second extension of the patent should take 
place. 

Whether this ground may or may not be 
set up by way of equitable defence to the re- 
lief sought by the plaintiff, is a question I do 
not intend to examine; for, in my view of 
the case, conceding the position to be well 
founded, it will not avail the defendant. 

The nth section of the act of July 4, 1S3G 
(5 Stat 121), provides,.that every patent shall 
be assignable in law, either as to the whole 
interest or any undivided part thereof, hy 
an instrument in "writing; and that the 
assignment, and also every grant and con- 
veyance of the exclusive right to make and 
use, &c., the thing patented, within any 
specified pai*t of the teiritory of the United 
States, shall be recorded in the patent office 
within three months fcom its execution,. 



The 4th section of the act of February 21,. 
1793 (1 Stat. 322), contained substantially 
the same provision. The 4th section of the 
act of April 10, 1790 (1 Stat. Ill), strongly 
implies that the assignment must be in writ- 
ing, as otherwise it is declared to be no de- 
fence to an action for an infringement;, 
though there was no provision in that act for 
recording the assignment 

Under the 11th section of the act of 1836, 
the assignment or grant of an exclusive- 
right in the patent within a given territory, 
must, therefore, not only be in writing, but 
must ba recorded within the three months, 
to defeat the right of a subsequent pm-chas- 
er without notice and for a valuable consid- 
eration. In order to guard against an out- 
standing title of over three months' duration, 
the purchaser need only look to the records 
of the patent office. Within that period, he- 
must protect himself in the best way he can, 
as an unrecorded prior assignment would 
prevail; but it must be an assignment in 
writing, that may be recorded within the- 
time limited. 

That the chief object of the section requir- 
ing the assignment to be recorded is the pro- 
tection of bona fide purchasers, is manifest, 
though not specially declared, as is usual in 
registry acts; as it cannot readily be per- 
ceived that any other benefit can be derived 
from the requirement No reason can be 
given why the assignment should not be- 
vaUd as between the parties, without being 
recorded. It is only when the rights of ' 
thh'd persons are concerned, that the step 
becomes important in guarding against 
frauds. Brooks v. Byam [Case No. 1,948]; 
Pitts V. Whitman [Id. 11,196]; Cm-t Pat 
§190. 

The instrument containing the grant in 
in this case falls within a class requU-ed to' 
be recorded, as the grant conveyed an ex- 
clusive right under the patent to construct 
and use, and to grant to others to construct 
and use, the six machines, within a specified 
ta-ritory. It was a grant to this extent to 
the grantee and his assigns, clearly import- 
ing, therefore, not only an exclusive right to 
construct and use the machines himself, but 
to vend to others the right to consti-uct and 
use them, as he might think most advisable 
for his interest. 

Now, the assignment from Woodworth to 
Wilson, which was after the suiTender of 
the patent and its re-issue on an amended 
specification, was made on the 9th of July, 
1S45. Wilson's assignment to the plaintiff" 
was made on the 12th of November, 1846, 
and embraced the territory within which the- 
defendant sets up a prior contract of assign- 
ment of the exclusive right to use his six 
machines. If this assignment to the defend- 
ant had been in writing, it would not have- 
defeated the right of the plaintiff, unless re- 
qorded within the three months; and surely, 
not being in writing, and therefore not in a. 
condition to ,b.e recorded, it cannot help the- 
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case out of the difBcuIty. The defendant's 
title is in the predicament of that of a grantee 
of land, where there has been an omission 
or misdescription of a portion of the prem- 
ises intended to be conveyed. A subsequent 
bona fide purchaser for a valuable considera- 
tion takes the title; and, although the party, 
as between himself and his grantor, might be 
entitled to have the deed reformed and the 
ti'ue description inserted, he cannot be thus 
entitled to the prejudice of the after acquired 
title. 

But, it may be said that the clause omitted 
in the assignment, having relation to a gi'ant 
of a future term of the patent, not yet in 
esse, was not an assignment or grant within 
"the meaning of the 11th section of the act of 
1836, that section having relation to an iii- 
tei'est in an existing patent; and that, there- 
fore, the stipulation for this futm-e contin- 
gent interest, if in writing, need not have 
been recorded in the patent office. The in- 
terest in respect to which the parties were 
contracting, not being in existence at the 
time, was doubtless not the subject of as- 
signment or grant at common law, nor with- 
in the sense of this section of the act The 
right could rest only in contract Admitting 
this to be the correct view of the stipulation, 
still I do not see how it can help the defend- 
ant. For, if the court should proceed and 
reform the contt*act, and cause the provision 
to be insei-ted in the assignment of the 4th 
of July, 1843, it would not affect the inter- 
est in the renewed patent in this territory, 
which had already passed by assignment to 
the plaintiff. As the right would rest only 
in contract, even after the instrument had 
been reformed, the interest of the assignee 
would still remain unaffected, until an ac- 
tual assignment was enforced in equity in 
pm*suance of the agreement. In order to 
effect this, it would be necessary to make 
the plaintiff here a party, the legal title be- 
ing iQ him, and the question would then be 
jpresented between the right of a person hold- 
ing a contract for the interest in question, 
and that of a subsequent bona fide pm'chaser 
for a valuable consideration. I need scarce- 
ly add that, in this posture of the ease, the 
latter must prevail, 1 Story, Eq. Jur. § 64c, 
and cases there cited. Besides, courts of 
equity will not interfex'e to correct a mistake 
in a wTitten instrument, to the prejudice of 
a bona fide purchaser, as he has at least an 
equal right to protection with the party la- 
boring under the mistake. 1 Fonbl. Eq. bk. 
1, c. 1, § 7, and notes; Sugd. Vend. c. 3, p. 
143; Wanick v. Warrick, 3 Atk. 291; Maiden 
V. Jlenill, 2 Atk. 8, 13; 1 Story, Eq. Jur. §§ 
108, 139, 165. 

The defendant, in order to have secured 
himself against the title of a bona fide pmr- 
chaser, should have procured a reformation 
of his conti*act, and an assignment of it, 
prior to the assignment to Wilson^ under 
whom the plaintiff claims, and have re- 
corded the same in the patent office within 



the three months. To reform the contract 
now, and award to him the benefit of the 
omitted clause, by directing an assignment, 
or, what would be equivalent, allowing him 
to avail himself of this matter by way of 
equitable defence, would not only contravene 
the effect of the recording act, but operate 
as a dii'ect fraud upon the plaintiff. This 
view alone seems conclusive against the 
ground of defence set up in answer to the 
motion. 

The mere right to an assignment would be 
of no avail, whether in writing or otherwise, 
even though enforceable in equity against 
the original party and his personal represent- 
atives. If it would, greater effect must be 
given to it as respects the title of a purchas- 
er without notice, than to an actual unre- 
corded assignment of the interest— a propo- 
sition for which no one will contend. 

I have assumed all along that the plaintiff 
is a bona fide purchaser of the interest claim- 
ed in the patent. That fact has not been 
controverted by the defendant; and, as the 
question in the case is presented by way of 
equitable defence to the titie shown in the 
bUl', the denial was necessary to complete the 
ground of defence. Otherwise, the title 
stands as averred in the bill, the bm-then 
lying upon the defendant to impeach it 

I am satisfied, therefore, that the ground 
set up in opposition to the motion for an 
injunction cannot avail the defendant, inas- 
much as the equity shown is not superior to 
that of the plaintiff. And besides, if it were 
admitted, it would, in effect, override the 
rights of the parties as settled by the pro- 
vision of the act of 1836 requiring the re- 
cording of exclusive gi-ants in a given terri- 
tory, and of assignments of the whole or 
portions of the interest in the patent 

Injunction granted. 

[For other cases involving this patent, see 
note to Bicknell v. Todd, Case No. 1,389.] 
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Case ITo. 5,394. 

GIBSON V. DOBIE et al. 

[5 Biss. 198; i 14 N. B. R. 156.] 

Circuit Court, E. D. Wisconsin. July, 1871. 

PuEFEKEXCE— Conveyance to Wife. 

1. A conveyance by an insolvent debtor of 
his real estate to his wife, witliout considera- 
tion, she giving a mortgage thereon to croditoi-s 
who linew the debtor to be insolvent, is a pref- 
erence under the bankrupt act [of 1867 (14 
Stat 517)], and void as against creditors. 

2. The mortgage of the wiEe is tlie same, 
in legal effect, as the mortgage of the hus- 
band. 

In equity. Bill by [N. S. Gibson] the as- 
signee against John N. Dobie, Hannah R. 
Dobie, his wife, John T. Bm*hyte and Henry 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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N. Glening, to set aside conveyance as fraud- 
ulent under tlie bankrupt act 

J. W. Pinter, for complainant. 

J. M. JiUett, for defendants. 

MILLER, District Judge. John N. Dobie, 
as guardian of Andrew B. Gary, his step-son, 
became indebted to bis ward about seven- 
teen hundred dollars, early in the spring of 
ISGS, and embarrassed pecuniarily. Burbyte, 
his surety on the guardianship bond, demand- 
ed secm'ity or Indemnity. Dobie gave Bur- 
byte a mortgage on his homestead. By a 
subsequent arrangement, Dobie was dis- 
charged as guardian, and his wife, Hannah 
R. Dobie, the mother of the child, was ap- 
pointed guardian in his stead. In April, 
1868, Dobie and wife conveyed two 'tracts of 
land to the defendant Glening, who, with his 
wife, conveyed the same premises to Hannah 
B. Dobie. These conveyances were made 
lor the pm'pose of vestiug the title to the 
two ti-acts of land in Mrs. DoDie, and ena- 
bling her to secure Burhyte, her brother, as 
the surety of Dobie. The mortgage of Dobie 
to Burhyte on the homestead was satisfied of 
record, and INIrs. Dobie gave him a mort- 
gage on the two farms in lieu of the former 
mortgage. Dobie also assigned to Burhyte 
a mortgage of three hundred dollars on other 
property. 

Proceedings in bankrupjcy against Dobie 
by his creditors were instituted in July, 18^. 
Prior to such proceedings, on the 14th of 
July, 1868, Dobie assigned to Burhyte the 
three hundred dollar mortgage, and also, on 
the same day, Mrs. Dobie gave him the mort- 
gage. Bm-hyte had abundant reason to be- 
lieve that Dobie was insolvent at the time 
he accepted these 'secinrities, and he also 
knew that Mrs. Dobie became the alienee of 
the lands without any consideration, and that 
Dobie, at the date of these conveyances, was 
largely indebted. • 

The mortgage of Mrs. Dobie to Bm'hyte is 
the same in legal effect as if Dobie and his 
wife had given it directly to him. The mort- 
gage of Mrs. Dobie was a mere device to re- 
lieve the homestead of the debtor, and to 
shift the lien upon the land. These col- 
laterals were given and accepted by Burhyte 
as a preferred creditor, in disregard of the 
provisions of the bankrupt act. A deci-ee is 
ordered for the complainant. 



Case nSTo. 5,395. 

GIBSON V. GIFFORD. 
[1 Blatchf. 529; 1 1 Fish. Pat. Rep. 366.] 

Circuit Court, N. D. New York. June Term, 

1830. 
Patents — Bights of Assignees under Exten- 
sion— Act OF Pebbuaky 26, 1845. 
1. Prior decisions of this court as to the origi- 
nality and novelty of the Woodworth patent, 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



the validity of its re-issue, and the identity 
of the invention covered by the original and re- 
issued patents, re-affirmed. 

2. There being in the special act of Febru- 
ary 26, 18i5 (6 Stat. 936), extending the pat- 
ent for seven years from 1849, no reservation 
in favor of assignees under the two, prior terms, 
they have no rights in the third term, and can- 
not even continue in tlie use of machines law- 
fully constructed before the third term, and 
actually existing and in use when the secoiid 
term expired.2 

[Cited in Fire Extinguisher Manuf'g Co. v. 
Graham, 16 Fed. 551.] 

3. Although it be alleged that the act of 
1845 was procured by fraud and misrepre- 
sentation, this court will regard it as the law 
of the land, till it is repealed; and so far, at 
least, as a motion for a preliminary injunc- 
tion, founded upon tlie act, is concerned, the 
law will be regarded as conclusive evidence of 
the extension of the patent. 

i£Cited in Goodyear v. Providence Rubber 
Co., Case No. 5,583.] 

In equity. This was an application for a 
provisional injunction. The plaiiitiff [John 
Gibson] was the grantee of the exclusive 
right to the Woodworth patent for the coun- 
ty of Onondaga, N. Y., for the congressional 
extension of seven years, commencing on the 
27th of December, 1849. See Wilson v. 
Rousseau, 4 How. [45 U. S.] 661, 662. The 
bill was founded on the re-issued patent of 
July 8, 1845, and alleged that the defendant 
[Henry Gifford] was infringing the plaintiff's 
rights by running a Woodworth machine in 
the county of Onondaga, without authority. 
The defendant opposed the application, on 
an answer and affidavits, and, among other 
defences, which ai-e alluded to in the opinion 
of the court, set up that he had a valid license 
to use the same machine for the original term 
of the patent ending December 27, 1842, and 
for the first extension of seven years ending 
December 27, 1849, and had the machine in 
actual use on the last named day. On that 
ground he claimed the right to continue its 
use during the second extension. 

Azor Taber and Rodman L. Joice, for 
plaintiff. 
Charles B. Sedgwick, for defendant 



NELSON, Circuit Justice. 1. Several of 
the objections taken by the counsel for the 
defendant to- the motion for an injunction 
have been before us heretofore and been con- 
sidered and disposed of— such as the novelty 
of the invention; whether Woodworth was 
the first and original inventor; the sm'render 



2 This same point was decided in the same 
way by Mr. Justice Woodbury and Judge 
Pitman in Mason v. Tallman [Case No. 0,- 
254]; by Mr. Justice McKinley and Judge Mc- 
Caleb in Bloomer v. Vaught [Id. 1,560]; by 
Judge Ware in Woodworth v. Barbour [Id. 
18,010]; and by Judge Sprague in Woodworth v. 
Curtis [Id. 18,012]. 
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of the patent and its re-issue with an amend- 
ed specification on the 8th of July, 1843; and 
whether the amended specification embraces 
a different invention or discovery from that 
attempted to be described in the first patent. 
We have since seen no grounds for revising 
the conclusions at which we then arrived; 
and subsequent examinations have but con- 
firmed them. 

2. The question whether an assignee un- 
der tlie first term of the patent, or one under 
the second term as granted by the commis- 
sioner of patents under the ISth section of 
the patent act of July 4, 1830 (3 Stat. 124), 
is entitled to the enjoyment of a lilie interest 
under the act of Februaiy 26, 1845, entitled 
"An act to extend a patent heretofore gi-ant- 
«d to William Woodwoith" (6 Stat. 9S6), or 
to continue in the use of a machine or ma- 
chines lawfully constructed under the first 
or second term in pursuance of an interest 
acquired imder either, and existing and in 
use at the termination of the second term, 
we regard as conclusively settled by tlie case 
of Wilson V. Rousseau, 4 How. [45 U. S.] 646. 
The decision of that case proceeds upon the 
ground, that but for the proviso in favor of 
assignees in the 18th section, their rights ac- 
quired under the first term would have ex- 
pired with its termination, and the exclusive 
right to the use and enjoyment of the in- 
vention dm-ing the second term would have 
become vested in the patentee. Whatever 
was saved to assignees, was saved by the 
proviso and by that alone. If the extension 
for the second term had been absolute, that 
is, if there had been no reservation in the 
general act of 1836, in favor of assignees, as 
there is not in the special act of 1845, the 
com-t would not have entertained a doubt 
th.at the exclusive right to the invention dur- 
ing the second term would have been vested 
in the administrator. The whole argument 
in favor of the right of the assignee to con- 
tinue to use machines existing and in use at 
the expiration of the first term I'ested upon 
the proviso to the 18th section, and could 
have been maintained upon no other groimd. 
There is no proviso or reservation in the act 
of 184:5, and, consequently, the principles of 
the case referred to are decisive against the 
claim of the assignee here. 

3. As to the allegation that the act of 1845, 
extending the patent, was procured by fraud 
and misrepresentation, we must, so long as 
it is permitted to exist in the statute book, 
regard it as the law of the land governing 
the rights of the parties, so far as it applies. 
The appropriate remedy, if the supposed al- 
legation be true, is a repeal, of the statute. 
So far, at least, as this preliminary motion is 
concerned, we shall regard tlie law as con- 
clusive evidence of the extension of the teim 
for the period mentioned. Injunction grant- 
ed. 

[For other cases involving this patent, see 
note to Bicknell v. Todd, Case No. 1,389.] 



Case No. 6,396. 

GIBSON V. HARRIS. 

[1 Blatchf. 167; i 1 Fish. Pat. Rep. 115.] 

Circuit Court, N. D. New Yorlc. Oct Term, 
1846. 

Patlxts — Effect of Extension — "Okigixal Pat- 
ent" — Reissue — Provisional Injdnction. 

1. After an extension of a patent under the 
18th section of the patent act of July 4, 1836 
(5 Stat 124), the original patent becomes vir- 
tually a patent for the term of 21 years. 

2. On a surrender and re-issue of the pat- 
ent, under the 13th section of the same act, 
after such extension, "the residue of the period 
then unexpired for which the original patent 
was granted," specified in that section, is the 
residue of the 21 years. The patent for 21 
years is, in such case, to be regarded as "the 
original .patent" within the meaning of that 
section. 

3. The patent to William Woodworth, for a 
planing machine, granted December 27, 1828, 
when extended by the act of congress of Feb- 
ruary 26, 1845 [6 Stat. 936], became a patent 
for the period of 28 years trom its original 
date, and a surrender and re-issue of it after 
such extension stand on the same footing as if 
they were made in the case of a patent for 21 
years. 

[Cited in Hussey v. Bradley, Case No. 6,946.] 

4. Where, in such case, the re-issued patent 
was granted "for the term of 28 years from 
the 27th day of December, 1828," held, that it 
was not invalid, but was in legal effect a pat- 
ent for the residue only of the 28 years unex- 
pired at the time of the re-issue. 

5. Where the defendant substituted, in 
Woodworth's planingo machine, two smooth 
plates of iron, operated upon by a screw and 
a spring, instead of Woodworth's pressure 
rollers, to keep the board to its bed, held, that 
this was not a substantial departure from the 
contrivance of Woodworth, and that a provi- 
sional injunction must issue to restrain the 
use of the machine. 

[Applied in Gibson v. Van Dresar, Case No. 
5,402.] 

In equity. Letters patent of the United 
States were granted, on the 27th of December, 
1828, to William Woodworth, for 14 years 
from that day, for "a new and useful im- 
provement in the method of planing, tonguing 
and grooving, &c,, plank, boards, &c." On the 
16th of November, 1842, under the 18th sec- 
tion of the patent act of July 4, 1836 (5 Stat. 
124), the patent was, on the 'application of 
William W. Woodworth, administi-ator of the 
patentee, extended for seven years from the 
27th of December, 1842. By an act of con- 
gress, passed Febmary 26, 1845, the patent 
was fm'ther extended for seven years from 
and after the 27th of December, 1849, and the 
act directed the commissioner of patents to 
make a certificate of such extension in the 
name of the said administrator, and to ap- 
pend an authenticated copy thereof to the 
original letters patent, whenever the same 
should be requested by the said, administi-a- 
tor or his assigns. On the Sth of July, 1845, 
the original patent was, under the 13th section , 
of the said act of July 4, 1836, sm-rendered 

1 [Reported by Samuel Blatchford, Esq., anJ 
here reprinted by permission.] 
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and cancelled, on account of a defectiTe speci- 
fication, and a new patent, witli an amended 
specification, was issued "to tbe said Wiiliam 
W. "Woodworth, in trust for tlie Iieirs at law of 
tlie said TV. Woodworth, their heirs, adminis- 
trators or assigns, for the term of twenty- 
eight years from the 27th day of December, 
1828." The plaintiff [John Gibson], an as- 
-signee under the re-issued patent, for the 
-county of Herkimer, in the state of New-York, 
lor the term ending December 27, 1S49, moved 
for an injunction to restrain the defendant 
[Albert G. Harris] from using, in that county, 
41 planing machine, of which a sufficient de- 
scription is given in the opinion of the court 
The specification of Woodworth's patent is 
set forth at length in Wilson v. Rousseau, 4 
How. [45 U. S.] 664r-66S. 

William H. Seward and Ira Harris, for 
plaintiff. 
Ai'phaxed Loomis, for defendant. 

NELSON, Circuit Justice. 1. An objection 
has been taken on this motion to the validity 
of the new patent, issued on the 8th of July, 
1845, on the surrender of the original one, 
on the ground that the commissioner of pat- 
ents had no authority to issue it for the 
term of 28 years. The extension of a patent 
in pm'suance of the 18th section of the act of 
July 4, 183G, is made by endorsing a certifi- 
cate thereon to that effect; and the act of 
February 26, 1845, granting the last exten- 
sion, has directed" substantially the same thing 
to be done. The 18th section provides that 
after the endorsement of the certificate on 
the original patent, "the said patent shall 
have the same effect in law, as though it 
bad been originally granted for the term of 
twenty-one years," The act of congress pro- 
viding for the additional extension of seven 
years in this case, is not so explicit in its 
language, but the legal operation and effect 
of the grant come to the same thing. 

The 13th section of the act of July 4, 1836, 
providing for the surrender of a patent and 
its re-issue with an amended specification, 
authorizes the commissioner to issue the new 
patent "for the residue of the period then un- 
expired for which the original patent was 
granted." The construction of this part of 
the 13th section was involved In the tenth 
QTiestion certified to the supreme com*t of rho 
United States in the case of Wilson v. Ilous- 
seau, 4 How. [45 U. S.] 646. It was there 
contended, -upon the peculiar phraseology of 
the section, that the power of the commis- 
sioner of patents to receive a surrender and 
issue a new patent, was limited to the term t;f 
the original patent, the 14 years, and that tin; 
sm'render and reissue after the expiration of 
the original patent, were acts wholly un- 
authorized and void. But the com-t held otli- 
erwise. After an extension imder -Hie 18th 
section, the original patent becomes, as has 
been shown, yivtually a patent .for the term 
of 21 years, and then, on a surrender and re- 



issue, the residue of the period unexpired of 
the original patent is the residue of this term. 
The patent for 21 years is, in such caso, to be 
regarded as "the original patent," witJiin tiie 
meaning of the 13th section. 

Now, if the extension by the act of con- 
gi-ess of February 26, 1845, is as effectual and 
operative as the one granted under the IStJi 
section of the act of 1836 (and it is difficult to 
see why it should not be), then the patent, 
when so extended, became a patent for the 
period of 28 years, instead of 21 years; and a 
sm-render and re-issue after such extea«ion, 
stand on the same footing as if they were 
'made in the case of a patent for 21 yearis. 
There can be no difference in principle or 
good sense. The patent, in this case, has 
been issued in form, for the whole term of 23 
yeai's, but as it dates and takes effect from 
the 27th of December, 1828 (the L^me of the 
granting of the original patent for the 14 
years), it is, in legal effect, a patent for the 
residue only of the period unexpired at the 
time it was issued. 

2. Another ground set up against -the mo- 
tion for an injunction, is, that the planing ma- 
chine of the defendant is substantially differ- 
ent in its construction and mode of operation, 
and in its combinations, from the machine of 
Woodworth. Woodworth, as is alleged, uses 
friction rollers for the double purpose of mov- 
ing the board against the rotary cutting 
wheel, so as tot be acted upon by the knives 
or planes, and of pressing it down upon the 
carriage, so as to keep it close and prevent 
its being drawn from its bed by the action of 
the cutters in cutting upwards from the 
planed surface; whereas the defendant has 
dispensed with the rollers, and has so con- 
sti'ucted his machine that the board or plank 
is pressed down and retained in its place by 
means of a screw and a spring, operating up- 
on two smooth plates of iron, one on each 
side of the rotating planes, by which the 
board is pressed down upon the moving plat- 
form or carriage which carries it forward* to 
the knives. This is the only difference, every- 
thing else in the consti-uction of the machine 
being Woodworth's combination. These 
smooth iron plates, operated upon by tlie 
screw and spring, are substituted in tJict 
place of Wpodworth's rollers, to keep the 
board to its bed against the upward tenden<;yr 
given to it by the action of the cutters. 

Now, in the first place, Woodworth does nut 
confine his contrivance for moving the board 
up to the rotary cutters, so that they jray 
act upon it, to the operation of the friction 
or feeding rollers. The plank, he says, may 
be moved forward by other means, as by a 
rack and pinion, by an endless chain or 
band, by geared friction rollers, or by any of 
the devices well kuown to machinists for ad- 
vancing a carringo or materials to b(j acted 
upon, in machrues for various purposes; and 
when the friction rollers are used to move the. 
plank and feed the cutters, the upppr <me will- 
also operate to keep the plank.to its bed, and 
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may lie borne against it by the coutrivance of 
weights or springs, in a manner well Itnown 
to machinists. The roller may also be used 
simply as a pressm*e roller, when the carriage 
upon which the plank rests is movod by other 
means, such as a rack and pinion, or an 
endless chain. 

In the second place, Woodworth does not 
limit his contrivance, to prevent the board 
from being drawn up by the cutters, to the 
pressure rollers, but refers to any other device 
which mechanical skill and ingenuity may 
readily suggest. The pressm-e upon the 
plank, to secure the free action of the rotating 
planes, is essential to the working of the ma- 
chine; but as to the particular mode or best 
mode of accomplishing the end, it is left open 
to mechanical knowledge. An inventor is not 
necessarily a machinist. He is often wholly 
dependent on the skill of this department of 
knowledge to give embodiment and practical 
operation to his discovery. 

Besides, we are unable to see any substan- 
tial difference between the device of the de- 
fendant, and the pressure rollers, when used 
simply to keep the plank in its bed. Change 
of form will not do, unless a new and useful 
result is produced. Using a smooth plate in- 
stead of a roller, in the same way, for the 
same pmrpose, and with a like result, can 
hardly be regarded as a substantial departiire 
from the contrivance of Woodworth. In the 
one case the board slides under the plate to 
the cutters J in the other, under the roller. 
In the one, the plate is immovable; in the 
other, the roller turns upon its axis by the 
moving of the plank, thereby creating less 
friction, and, for that reason, having probably 
an advantage over the plate. The object of 
both is to keep the board or plank in its bed. 
A flat sm-face is made to press upon it for 
this purpose in the one ease; a round one in 
the other. "We cannot think that inventors 
are to be stripped of their property, the fi-uit, 
oftentimes, of great toil, ingenuily and ex- 
pense, by such slight and unimportant altera- 
tions of a machine— alterations which the de- 
scription of the invention would, of itself, 
naturally, if not necessarily, suggest, without 
the aid of much ingenuity or skill. An in- 
junction must therefore be issued. 

[For other cases involving this patent, see 
note to Bicknell v. Todd, Case No. 1,389.] 



Case No. 5,397. 

GIBSON V. JOHNSON. 

[Pet. a O. 44.] 1 

Circuit Court, D. New Jersey. April Term, 
1810. 

Removal of Cadses— Filing Petition after Two 
Tekms. 
Motion to docket a cause returned from a 
state court- The defendant's appearance had 
been entered September, 1809, and after two 
terms the petition to remove was filed and 

1 [Reported by Richard Peters, Jr., Esq.] 



granted, in the state court, as of September, 
1809. The court refused the motion. 
[Cited in Galpin v. Critchlow, 112 Blass. 340.] 

Motion to docket a cause removed from 
the state court The appearance of defend- 
ant was entex*ed September, 1809; and, after 
passing two terms, the petition to remove 
was filed in February last, and granted as 
of September. 

BY THE COURT. The agreement of the 
state court, to consider the petition as filed 
of a preceding term, when the appearance 
was entered nunc pro tunc, cannot give us 
jurisdiction, when we see, that in point of 
fact, it was not filed until a subsequent term. 
Motion overruled. 
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Case No. 5,398. 

GIBSON et al. v. LEWIS. 

[11 N. B. R. 247; 1 11 Phila. 476; 32 Log. 
Int. 22.] 

Circuit Court, E. D. Pennsylvania. 1875. 

Baskrcptct — Provable Debts — Unpaid Scb- 

SCKIPTIOSS OS CoUPOltATE STOCK — BiLL COM- 
PELLING Company to Make Assessments — Ix- 

TEKLOCUTOKY RELIEF, 

1. The charter of a railroad company pro- 
vided that in case of default of any stockholder 
to pay an assessment on his stock after a pre- 
scribed notice, the stock and any payments 
thereon should be forfeited to the company. 
This company failed to pay interest accrued 
on its mortgage-bends. The holders of the 
bonds were about to institute proceedings 
against it to compel an assessment of the nec- 
essary and proper contributory payments, ou 
stock which complainants allege has not been 
properly paid for. In the estate of the bank- 
rupts are included, to large amounts, both cer- 
tificates of stock of the company and bonds 
purporting to be secured by its mortgages. 
The complainants by their bill allege that the 
company, being insolvent, is a trustee in its 
corporate capacity for its creditors in the 
matter of collecting and enforcing the unpaid 
subscriptions to the capital stock. The bill 
further alleges that for tne unpaid amounts 
which ought to be contributed on the shares of 
the stock which were held by the bankrupts, 
there is a debt provable against their estate by 
the company; that the principal office of the 
company is in the state of New York, and 
complainants are about to institute judicial 
proceedings there to compel the filing and proof 
of its claim against the estate in bankruptcy. 
The bill prays that proof of debt in bankrupt- 
cy be allowed, and that the defendant be re- 
strained in the meantime from distributing the 
estate; and also for a decree against the de- 
fondant for an account and distribution. Heldy 
that there should oe primarily a decree com- 
pelling the company to make the necessary 
and prope*" assessments upon the stock, and 
preventing the misuse of any fietive certificates 
which indicate the stock has been fully paid 
for. 

2. Secondary relief should be to compel tho 
making and allowance of proof in the bank- 
ruptcy proceedings of the amount previously 

1 [Reprinted from 11 N. B. R. 247, by per- 
mission.] 



[10. Fed. Cas. page 321] 



(Case No. 5,398) GIBSON 



ascertained as due for the assessment on the 
shares of the stock which were held by the 
bankrupts. 

3. This court has no proper cognizance of the 
primary subject, which should be by a suit 
in equity in tlie proper court of the state of 
New York; but after the debt for the assess- 
ment shall have been ascertained by the decree 
of a court of competent jurisdiction, Uie debt 
will be provable in the bankruptcy court, and 
could be made in the name of the corporation 
by any party interested. 

> 4. An injunction temporarily restraining the 
defendant from distributinff more than the 
residue of the estate would have been granted 
under proper proceedings instituted seasonably 
on the part of the bondholders, but the present 
application is unreasonably late. 

5. The defendant should be temporarily pro- 
hibited from disposing of the stock, but no oth- 
er interlocutory relief can be granted. 

, The charter of a railroad company pro- 
vided, that in ease of default of any stock- 
holder to pay an assessment on his stock, 
after a prescribed notice, the stock and any 
payments made thereon, should be forfeit- 
able to the company. This company had 
failed to pay interest accrued on its mort- 
gage-bonds. The complainants, holders of 
such bonds, -were about, for themselves and 
the other creditors of the company, to in- 
stitute proceedings against it, to compel an 
assessment on the stock of the necessary 
and proper contributory payments. The 
company had issued certificates of the stock 
■which stated that the shares were fully paid 
for. The complamants alleged that either 
the certificates were in this respect wholly 
untrue, or the stock has not been properly 
paid for. A firm holding such stock had 
been adjudged bankrupts, and there had 
been extraordinary delay in the bankruptcy. 
The pm'pose of the bill was to restrain dis- 
tribution of the assets in bankruptcy until 
proof could be made of the expected assess- 
ment on the shares of the bankrupts as a 
debt in the bankruptcy. The railroad com- 
pany was not, and could not be made, a 
party defendant; and the proposed proceed- 
ings against it were to be imder a competent 
jwrisdiction elsewhere. The right of com- 
pelling the assessment, under such proceed- 
ings, of any amount which could be pros- 
pectively liquidated was not considered 
unquestionable. For this reason, and in con- 
sideration of the delay, a temporary injunc- 
tion to restrain generally distribution in the 
bankruptcy was refused. But an injunction 
to restrain temporarily the disposal of the 
stock was granted. In the estate [of Jay 
Cooke & Co.], of which the defendant [Lew- 
is] is the trustee in banla-uptcy, are included, 
to large amounts, botlx certificates of the 
stock of the Northern Pacific Kailroad Com- 
pany, and bonds of the same company which 
purport to be secured by its mortgage, exe- 
cuted under the authority of an act of con- 
gress. The complainants allege that they 
hold other such mortgage bonds, and that 
the company is unable to pay the acci'ued 
and accruing interest on them, and unable to 
IOfed.cas. — 21 



meet its otlier engagements; and assert that 
the deficiency ought to be supplied by con- 
tributions from stockholders who have not 
paid for their shares. The bill alleges that 
the company has not made the assessments 
upon the stock which are necessary and prop- 
er, in order to compel such contributiont?. 
On the affidavits, and accompanying exhib- 
its, it is further asserted that the company 
has, through fictitious credits, or other im- 
proper allowances to shareholders, and par- 
ticularly to the bankrupts, wrongfully issued 
certificates of the stock as having been fully 
paid for, where the contrary was the truth. 
The bill asserts that for the unpaid amounts 
which ought to be contributed on the shares 
of the stock which were held by the bank- 
rupts, there is a debt provable against their 
estate by the Northern Pacific Railroad 
Company, that the principal office of this 
company for the transaction of its corporate 
affiah-s is in the state of New York, and that 
the complainants are about to institute ju- 
dicial proceedings there against the corpora- 
tion and its proper officers, to compel the 
filing and proof of its claim against the es- 
tate in bankruptcy. It is further alleged and 
contended that the company "being insolv- 
ent, is a trustee in its corporate capacity for 
its creditors in the matter of collecting and 
enforcing the unpaid subscriptions to the 
capital stock," and that the complahiants are 
competent to prove the debt in the com- 
pany's name, or in their own, on behalf of 
themselves and of the company's other cred- 
itors. The bill prayed that proof of the debt 
in bankruptcy be allowed, and that the de- 
fendant be resti-ained in the meantime from 
distributing tlie estate. As the bill has been 
amended, it also prays a decree against the 
defendant for an account and distribution. 
The present application is for an injunction 
to restrain distribution. 

air. West, Mr. Andrews, and Mr. Blandy, 
for complainants. 

Mr, Ashhui-st, Mr. BuUitt, and Mr. Dickson, 
for defendant , 

_ CADWALADER, District Judge. Assum- 
ing tl e truth of the affirmative and negative 
allegations of the complainants, the relief to 
whicJi they ai-e entitled, in the proper com-t 
or coui'ts, on behalf of themselves and the 
other creditors of the Northern Pacific Rail- 
road Company, may be considered as two- 
fold. I'here should be primai-ily a dea-ee 
compelling this railroad company to maka 
the necessary and proper assessments upon 
the stock, and preventing the misuse by 
shareholders of any fictive certificates which 
indicate that stock has been fully paid for. 
The secondary relief should ba to compel the 
making and allowance of proof in the bank- 
ruptcy, of the amount primarily ascertained 
as due for the assessment on the shares of 
the stock which were held by the bankrupts. 
The twofold purpose may be attainable in 
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two successive proceedings; the first, a suit 
iu equity in tiie proper court of tlie state of 
New Yorli, against tlie aulroad company; 
the second, a suit Tjy t)ili or petition in this 
court, or in the court of hanluruptcy. The 
decree in such former suit may include an 
order to prove in the hanlcruptcy, or may 
simply make or direct the assessment. 

If the raih'oad company could be compul- 
sorily made a party defendant in this coiu't, 
the twofold relief might be attainable here, 
in two successive stages of one and the same 
suit in equity. But the order of priority of 
the two stages could not properly be inverted. 
It is ti-ue, that imder proper proceedings in 
equity, at the suit of a creditor of a corpo- 
ration against stodtholders, the circuity of 
compelling a formal preliminary assessment 
by the corporation upon the stock of every 
delinquent stockholder is not always nec- 
essai'y- Iii some cases the assessment may 
be made by the court. In other cases of 
simple ascertained right, where questions of 
contribution do not arise, or where they can 
be safely left open for subsequent adjustment 
a.mong the proper parties, the form of an as- 
sessment may even be wholly dispensed with. 
In special cases a ci*editor may thus obtain 
^iireet relief. But in all such cases the cor- 
poration should be made a party. 

In the present case, the raiU-oad company 
■would certainly not be a merely formal or 
nominal party. What amount of assess- 
ment upon the stock is necessary and proper 
may not be a simple question. If the answer 
to it were otherwise obvious, the subject 
may perhaps be complicated with inquiries 
whether certain bondholders are not them- 
selves defaulting stockholders. The docu- 
ments which have been exhibited with the 
attidavits may also suggest inquiries affect- 
ing the consideration of mortgage bonds. 
Whether delinquent stockholders are to any 
extent liable personally in addition to the 
forfeitm'e of their shares, which is provided 
for in the 16th section of the company's 
charter, appears, moreover, to ba a contesta- 
ble question. Such a question may arise in 
either the primary or the secondary stage of 
litigation. 

Now, the railroad company is not suable 
in this court, either under the 11th section 
of the judiciary act of 1789 [1 Stat. 78], or 
under the 2d section of the bankrupt act of 
1867 [14 Stat. 517]; and if jm-isdiction were 
otherwise exercisable here, the company 
could not be served with the process of the 
court. Therefore, the com't has no proper 
cognizance of the primary subject. But the 
ulterior subject is peculiarly cognizable here; 
that is to say, after the debt for the assess- 
ment shall have been ascertained, by the de- 
cree of the court of competent jxu:isdiction, 
the debt will be provable in the com-t of 
banla-uptcy. Whether the decree in the 
other court had or had not expressly ordered 
the corporation to make the proof of bank- 
ruptcy, might then be unimportant- This 



court would, I think, allow it to be made iu 
the name of the corporation by any party in- 
terested. This would, in such ulterior stage 
of litigation, be very different from origin- 
ally adjudicating the question here as be- 
tween the corporation and the stockholders. 
The two subjects have been confovmded indis- 
criminately in the ai'gument for the com- 
plainants. 

The court having, however, this prospective 
jm-isdiction, the present question is whetlier 
the complainants ought not to be allowed a 
reasonable time to obtain the decision of a 
com't of competent jm*isdiction establishing 
the primary right. If time should be thus 
allowed, it would seem to follow that an es- 
timated ratable portion of the estate in bank- 
ruptcy ought to be set apart for the pros- 
pective dividend. If this ought to be done, 
there should be an injunction temporarily 
resti-aining the defendant from disti-ibuting 
more than the residue of the estate. Such 
an injunction would have been grantable un- 
der proper proceedings, instituted seasona- 
bly on the part of these bondholders. But 
the present application is imreasonably late. 
This might not prevent an injunction if the 
right of the creditors of the railroad company 
was clearly ascertained to any amount which 
could be provisionally liquidated now. But 
this, we have seen, is not the case. The 
point for decision, therefore, is whether, aft- 
er the extraordinary and unexplained delay 
which has already occurred under this bank- 
ruptcy, any time can be reasonably allowed 
for the institution and prosecution of the 
primary judicial proceedings at the suit of 
these complainants in another jurisdiction. 
They may, pei'haps truly, say that the oth'^r 
creditors have not done anything to expedite 
a dividend, and have not objected to past 
delay . This observation does not appear to 
me to fm'uish a reason for sanctioning fiu:- 
ther delay. It is said that the trustee is now 
ready and willing to take the responsibility 
of making a dividend without a judicial or- 
der on the subject If so, this cotut may not 
be able to assist him; but it will not impedo 
him at this late day. 

It has been suggested, that although the 
general injunction asked for should be re- 
fused, the court may nevertheless restrain dis- 
ti'ibution as to the mortgage bonds of the es- 
tate in bankruptcy, and as to the shares of 
stock. So far as tne facts have been devel- 
oped, there appears to be no reason for dis- 
criminating, in favor of the present com- 
plainants, between the mortgage bonds of 
the estate and any other assets. To the full 
extent of all that has been thus far stated, 
my opinion was definitely expressed at the 
close of the argument of counsel some days 
ago. 

A single question has been since held un- 
der advisement. This question is, whether 
to restrain the disposal by the defendant of 
the shares of stock in the railroad company 
which are subjects of his trust? Upon re- 
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flection, I think lie should be temporarily pro- 
hibited from disposing of the stock. The 
railroad company will, if any payments be 
hereafter assessed upon the shares, have a 
-security upon them nnder the 16th section 
of the charter; and, whether this will prove 
to be the only security for the assessments 
or not, it should be retained for the present, 
at least. But no other interlocutory relief 
can be granted. 
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GIBSON V. RIOBLUIDS. 

[Cited in I'orbes v. Barstow Stove Co., Case 
No. 4,923. Nowhere reported; opinion not now 
-accessible.] 

Case ITo. 5,400. 

GIBSON V. BIOHAilDS. 
[See Case No. 5,399.] 
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Case "No. 5,400a. 

GIBSON et al. v. SCULL. 

[Hempst. 36.] i 

'Superior Court, Territory of Arkansas. April, 

1826. 
Attachment — Pleadixg without Special Bail. 

Defendants in attachment may appear and 
plead without entering special bail to the ac- 
tion, and then the property attached is con- 
sidered as a substitute for bail. 

In error to Arkansas circuit court. 

[This was an action at law by Hewes Scull 
against James M. Gibson and John P. 
Brown.] 

Before JOHNSON and SCOTT, Judges. 

OPINION OF TSE COURT. The only 
•question which we have to consider is wheth- 
er Gibson and Brown, the defendants in tlie 
•court below, had the right to appear there 
and plead to the attachment, without 'first 
filing special bail to the action. We have no 
-doubt this right is given to defendants in 
.aU cases upon attachment The act of 1823 
(Acts [Ark.] 1823, p. 6) provides "that in aU 
■cases upon attachment, the defendant may 
appear and plead the same as in other cases, 
provided that when such defendant does not 
enter into special bail as is now prescribed 
"by law, the property shall be and remain in 
the hands of the sheriff until the final de- 
termination of the suit." From the provisions 
of the above act we think it clear that de- 
fendants in attachment may in all cases ap- 
pear and plead without giving bail, and that 

J. [Reported by Samuel H. Hempstead, Esq.] 
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the property attached by the sheriff is con- 
sidered as a substitute for bail. We are, 
therefore, of opinion that the court erred in 
refusing to hear the defendants unless they 
filed special bail to the action. Reversed. 



Case 'No. 5,401. 

GIBSON V. STEVENS. 

[3 McLean, 551.] i 

Circuit Court, D. Indiana. May Term, 1845.2 

Indebitatus Asscjipsit — When It will Lie — 

Fraud— Tkoveu—Wakehousb Receipt 

— Li en — Attachment. 

1. Sloney fraudulantly obtained from a bank 
may be sued for before the note given to the 
banli, for the same, becomes due. 

2. A forged note to the bank is no payment, 
and the bank may sue for the money advanced 
by it. 

3. An action of trover for the bank notes, or 
for the property purchased with them, would 
have been the proper action. But, in such a 
case an action of indebitatus" assumpsit will lie. 

4. A suit for the original consideration^ dis- 
regarding the fraudulent note, is not, in fact, 
an affirmance of the contract. 

5. A receipt by the warehouse man for prop- 
erty to be forwarded to order and of payment, 
when assigned to a commission merchant, who 
makes an advance, does not create a lieu on the 
property, paramount to that of an attachment 
laid before notice of the assignment. 

[See note at end of case.] 

G. The money advanced, not being ^qual to 
the value of the property, leaves an attachable 
interest, beyond the lien, if it exist, of the com- 
mission merchant. 

7. On the attachment all the creditors may 
come in, under the Indiana statute. 

[This was an action of replevin by Edmund 
J. H. Gibson against Bradford B. Stevens.] 
Judah & Baird, for plaintiff. 
Morrison & Mason, for defendant. 

OPINION OF THE COURT. This cause is 
submitted to the court, on facts agreed, sub- 
stantially as follows; SI'Queen and M'Kay, 
of Detroit, Michigan, about the 20th of March, 
1844, by false pretences fraudulently procur- 
ed the bank at Indianapolis, to loan to them 
the sum of about $11,000 in notes of the bank, 
payable to bearer. With part of this money 
M'Queen and M'Kay purchased of Hanna, 
Hamilton & Co. 350 barrels of mess pork, for 
the sum of $2,908.50, and received from them 
the following memorandum: "Fort Wayne, 
April 4th, 1844, Messrs. M'Queen & M'Kay, 
bought of Hanna, Hamilton & Co. 350 bbls. 
mess pork, to be delivered on board of canal 
boats soon after the opening of canal naviga- 
tion. Received payment in full. Hanna, 
Hamilton & Co. We guaranty the inspection 
of the above pork at Toledo, and the deliveiy 
on board of canal boats at this place, (Fort 
Wayne,) soon after the opening of canal navi- 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Reversed in 8 How. (49 U. S.) 384.] 
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gation. Hanna, Hamilton & Co." At the 
time of this purchase, the barrels of pork were 
in the warehouse of the said Hanna, Hamil- 
ton & Co., at Fort Wayne, Indiana, on the 
Wahash and Erie Canal, marked and brand- 
ed "Mess Pork," together with a large num- 
ber of other barrels of pork marked "Prime 
Pork" and "Clear Pork." There were no 
other barrels at that or any subsequent time 
marked "mess pork" in said warehouse. The 
barrels were not seen by M'Queen & M*Kay, 
they being intermixed with other barrels. At 
the same time, M'Queen & M'Kay purchased 
with a -part of the money obtained as afore- 
said, 200 barrels of flour, and received the 
following memorandum: "Fort Wayne, April 
4, 1844. Messrs. M'Queen & M*Kay bought 
of D. & J. A. T. Nichols 200 bbls. superfine 
flour @ ?3,56M, ?712.o0. Received, Fort 
Wayne, April 4, 1844, payment in full, D. & 
J, A. T. Nichols. Received the above flour in 
store at Fort Wayne, April 4, 1844, which we 
agree to deliver on board canal boats here, 
soon after the opening of navigation, subject 
to the order of M'Queen & M'Kay. D. & J. 
A. T. Nichols. We guaranty the inspection of 
the above flour in New York, as superfine 
flour;" signed as above. This flour, when pur- 
chased, was in the warehouse of the said 
Nichols, at Fort Wayne. On the 17th of April, 
1844, M'Queen & M'Kay, on the presentation 
of the above memoranda to Gibson, the plain- 
tiff, in the city of New York, a commission 
merchant, procured an advance on the same 
of $2,787.50, and M'Queen & M'Kay by in- 
dorsements thereon of the above date, directed 
the pork and flour to be delivered to the plain- 
tiff or his order. On the same day, M'Queen 
& M'Kay wrote and handed to Gibson the fol- 
lowing letter: "New York, 17th April, 1844. 
Messrs. Ludlow & Babcock, Gentlemen: We 
have this day received an advance from E. T- 
H. Gibson, Esquire, on the following lots of 
pork, which you will have the goodness to 
deliver to his order, and to comply with his 
instructions relative to shipments, viz: 355 
bbls. mess pork; 225 bbls. prime pork, from 
warehouse of Walker, Rogers & Co.; 11 bbls. 
mess, at Benbridge & Mix's warehouse; 300 
barrels mess at Hamilton & Williams' ware- 
house; 350 bbls. mess at Hamilton, Hanna & 
Co.'s warehouse; 200 bbls. flour at D. & J. A. 
T. Nichols' warehouse." On the succeeding 
day Gibson enclosed the above letter in one 
written by himself and directed to Mott & Co., 
Toledo, Ohio, which was received in the due 
course of the mail, and the above letter of 
M'Queen & M'Kay which was enclosed, was 
received by Ludlow & Babcock, at Toledo. 
On the same day Gibson wrote to Ludlow & 
Babcock, that he had made to M'Queen & 
M'Kay an advance on 1250 barrels of pork 
and 200 ban-els of flour, which were stored at 
different points on the line of the Wabash 
Canal, and which they state "is to be shipped 
to your care and held by you at Toledo, until 
you receive Instruction from them respecting 
it They have given me an order on you for 



it, which I have sent to Mott & Co, I wish 
you to ship the pork and flour to me immedi- 
ately on its arrival at Toledo." At the time 
the memoranda of the purchases were indorsed 
to the plaintiff, it was usual for commission 
merchants residing and doing business in the 
city of New York to make advances on west- 
ern produce, upon the assignment of proper 
evidences of title thereto. The plaintiff sent 
Hoyt, his agent, to Fort Wayne, to superin- 
tend the shipment of the pork and flour. He 
arrived at Fort Wayne the 29th of April, but 
on the 27th of that month a writ of attach- 
ment, issued by the Allen circuit court of the 
state of Indiana, in the name of the bank, 
against M'Queen & M'Kay was laid upon the 
pork and flour, and the sheriff retained pos- 
session of the property attached, until it was 
taken out of his possession by the writ of re- 
plevin in this case. 

The plaintiff made the advancement under 
a contract that, as commission merchant, he 
should sell the pork and flour, and, after 
paying himself for his advances, commis- 
sions and expenses, pay over the balance to 
M'Queen & M'Kay. The attachment and 
proceedings thereon are admitted to have 
been regular, and by the statute of Indiana, 
goods attached may be replevied. It is ad- 
mitted that in the obtainment of the loan 
from the bank, M'Queen & M'Kay were 
guilty of fraud, and that the bank on that 
ground might have disaffirmed the contract 
and brought trover for the bank notes, or 
for the pork and flour which were the pro- 
ceeds of the notes, before the credit on the 
loan had expired; but it is insisted that by 
suing out the attachment the bank afiirmed 
the contract of loan, and consequently the 
action cannot be sustained before the expi- 
ration of the credit That trover would have- 
been the better form of action for the bank, 
as regards the pork and flour now in contro- 
versy, there can be no doubt. But it is not 
probable that an action of trover could be 
sustained for the notes, as proof of their 
identity would be required. In Ferguson v. 
Carrington, 9 Barn. & 0. 59, it was held, that 
where goods were purchased fraudulently, 
an assumpsit for goods sold. and delivered, 
could not be sustained before the time of" 
credit expired, though the vendor might 
have treated the contract as a nullity, and 
have brought trover immediately to recover 
the value of the goods. The same case is re- 
ported in 3 Car. & P. 457. In Hanna v. 
Mills, 21 Wend. 90, Yale v, Coddington, Id. 
175, it was decided "that where goods were 
sold to be paid for by a note or bill payable 
at a future day, which is not delivered ac- 
cording to the terms of the sale, the vendor 
may sue immediately for a breach of the spe- 
cial agreement, and recover, as damages, the 
whole value of the goods, allowing a rebate 
of interest during the stipulated credit; but 
that he could not maintain assumpsit on the 
common counts, until the credit has expir- 
ed." But in Corlies v. Gardner, 2 Hall, 345, 
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the court held that an assumpsit for goods 
sold, could be maintained under circum- 
stances similar to the above; they say "that 
the sale and delivery of the goods were con- 
ditional, and that the l)laintiffs might re- 
* claim their goods, or treat the sale as an ab- 
solute one without credit" The decision in 
■ the case of Button v. Solomonson, 3 Bos. & 
P. 582, is contra. In Campbell v. Sewell, 1 
Chit 609, and 4 Moore, 532, it was held, 
''that the plaintiff could not declare in in- 
debitatus assumpsit for goods sold, at least 
before the expiration of the time at which 
the bills would have become due, but should 
have declared specially." Where a bill of 
exchange, given in payment for goods. sold 
wa<!. upon presentment to the drawee, re- 
fused acceptance, it was held, that the hold- 
er was not bound to present the bill a sec- 
ond time, nor to return i1^ and that the 
holders having declared against the drawer 
on the bill, and joined coimts for goods sold, 
may treat such bill as a nullity, and recover 
his demand on the latter counts, although 
the credit on the bill be not expired. Hick- 
ling V. Hardey, 1 Moore, 61; 7 Taunt 312; 
Smith Y. Hodson, 4 Term E. 211; 1 Man. & 
R. 2. 

If a person without authority sell goods 
belonging to another, and receive a nego- 
tiable note in payment, the owner may 
waive the tort, and maintain an action 
against him for money had and received, to 
recover the proceeds of the sale. Whitwell 
V. Vincent, 4 Pick. 449. An action for goods 
■sold and delivered will lie, although pay- 
ment was to be made by a note on demand, 
Immediately on a failure to give such note. 
Loving V. Gurney, 5 Pick. 15. In Manu- 
facturers' & Mechanics' Bank v. Gore, 15 
Mass. 75, "the bank finding the security up- 
on which they had agreed to make the loan, 
had failed by reason of the forgery of the 
names of the indorsers, and that they had 
thus been defrauded of a large sum of mon- 
ey, commenced this action, declaring for 
money had and received, altiiough the term 
of credit agreed upon for the loan had not 
expired." "It is a case," the court say, "as 
respects the plaintiffs, of money obtained 
Irom them by misrepresentation and fraud; 
and we think the only question is, whether 
upon a loan thus obtained, although upon 
credit, the bargain may not be disaffirmed 
by the lender, and an action presently com- 
menced for money so obtained, as had and 
received, in a legal view, to his use; and up- 
on this wo have no doubt." And they ob- 
serve, "There can be no question of the 
soundness of tiie principle, or of its applica- 
bility to this action. Here the credit was 
obtained upon an offer of adequate security. 
Tlie security was wholly worthless. The 
consideration for the credit, therefore, fail- 
etl. and tiie money thas wrongfully obtained, 
could not for an instant be conscientiously 
retained. Ex aequo et bono, then it ought 
to be returned; and that Ls the foundation 



of the action for money had and received." 
"Indebitatus assumpsit lies to recover the 
price and value of. goods which the defend- 
ant^ by fraud, procured the plaintiff to sell 
to an insolvent and then got into his own 
possession; for he could not set up the sale, 
because his own fraud had procured it; 
and the mere possession of the plaintiff's 
goods, unaccounted for, raises an assumpsit 
to pay." Hill v. Perroti 3 Taunt 274; Smed- 
ley v. Gooden, 3 Maule & S. 191; Bennet v. 
Francis, 4 Esp. 28. "When a sale is fraudu- 
lently procured by the vendee, he may be 
sued by the vendor for the value of- the 
goods, even before the expiration of the 
credit agi-eed to be given. De Symons v. 
Minchwich, 1 Esp. 430; Arden v. Sharpe, 2 
Esp. 523, 524; Seaver v. Dingley, 4 Greenl. 
30G. In "Willson v. Poree, 6 Johns. 110, the 
plaintiff sold a horse and gig to the defend- 
ant for a note on Whaley, which was not 
due for several months. Whaley was repre- 
sented by the defendant as good, when he 
knew hiiQ to be insolvent. Plaintiff after- 
wards offered to return the note and de- 
manded payment which evi'dence, under the 
count for goods sold, the court overruled, and 
on that ground the supreme court reversed 
the judgment; and in their opinion said, 
"If the special contract was void on account 
of fraud, the plaintiff may disregard it and 
bring assumpsit for the goods sold. That 
the note was no payment" The saipe doc- 
trine is found in 1 Com. Cont 38. In Sted- 
mau V. Gooch, 1 Esp. 3, Lord Kenyon said, 
"If in payment of a debt, a bill or note is 
taken, payable at a future day, the creditor 
cannot legally commence an action, until 
such note or bill become payable, or default 
be made in the payment; but if such bill or 
note be of no value, as if, for example, 
drawn on a person who has no effects, and 
who, therefore, refuses it, the creditor may 
consider it as waste paper, and resort to 
his original demand, and sue the debtor up- 
on it." It appears when the goods were pur- 
chased in that case, the notes were taken in 
payment. The same principle is sanctioned 
in Puckford v. Jtaxwell, 6 Term R. 52. To 
this doctrine is opposed the case of Ferguson 
V. Carrington, above cited, and some other 
cases. These cases rest upon the simple 
ground that an action for goods sold and de- 
livered, or money had and received, affirms 
the contract Now this assumed ground is 
unfounded in fact and in law. An action 
larought before the credit expires, cannot be 
said to be brought in affirmance of the con- 
tract but in disaffirmance of it The action 
is maintainable only upon the ground that the 
note given in payment being of no value on 
account of the fraud, may be treated as void, 
and an action brought immediately for the 
goods or money obtained through its instru- 
mentality. And in such case, the only de- 
fence that could be set up would be the 
fraud through which the credit "was obtain- 
ed. Is this admissible? Such a position 
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would be absurd. In this case M'Queen & 
M'Kay by a gross fraud obtained the money 
from the bank, the security given to the 
bank being of no value; and although they 
have appropriated the money as admitted 
in this case, yet they contend they are not 
liable to an action for money had and re- 
ceived, until their credit, fraudulently ob- 
tained, shall have expired. Had the bank 
claimed the pork and flour specifically, by 
an action of trover or replevin, as the pro- 
ceeds of the money fraudulently obtained 
from it by M'Queen & M'Kay, its right to 
the whole of* the property would have been 
clear, but having issued an attachment, it 
can claim only as a general creditor, and 
under the statute other creditors may file 
their claims. But the only point now under 
consideration is, has the action been prema- 
turely commenced? 

In the case of Gary v. Curtis, 3 How. [44 
IT. S.] 2oo, Mr. Justice Story says, "It is an 
entire mistake of the true meaning of the 
rule of the common law, that 'the action of 
assumpsit for money had and received is 
founded upon a voluntary express or implied 
promise of the defendant, or that it requires 
privity between the parties, ex contractu, to 
support it. The rule of the common law has 
a much broader and deeper foundation. 
"Whenever the law pronounces that a party 
is under a legal liability or duty to pay 
over money belonging to another, which he 
has no lawful right to exact or retain from 
him, there it forces the promise upon him, 
in invitum, to pay over the money to the 
party entitled to it It is a result of the po- 
tency of the law, and is in no shape de- 
pendent upon the will or consent or voluntary 
promise of the wrongful possessor." I think 
the suit may be sustained, there being fi*aud 
in the security, though the credit had not ex- 
pired. An action of trover for the bank notes, 
without proving the notes, could not be sus- 
tained; and this could not be done in one 
case in a hundred. 

It is admitted there was no sale of the 
property by M'Queen & M'Kay. They in- 
dorsed to Gibson, in New York, a commis- 
sion merchant, the receipted bills of parcels, 
showing the pm*ehase and payment by them 
for the pork and flour, and a guarantee that 
both should pass inspection, &c., and the 
great question in the case is, whether the 
advance made by Gibson creates a lien on the 
pork and flour paramount to the lien of the 
attachment There is no evidence that the 
plaintiff, when he made the advance, had 
any notice of the fraud of M'Queen & 
M'Kay. He must then be considered as hav- 
ing acted fairly; and it is admitted that it 
was usual for commission merchants, in New 
York, to malce advances on Western prod- 
uce upon the assignment of the proper evi- 
dence of title thereto. Whether this "proper 
evidence of title," consists of such memoran- 
da of purchase as were transferred to the 
plaintiff in this case, is not stated. From the 



letters of M'Queen & iJI'Kay, to Ludlow & 
Babeoek, commission merchants of Toledo, 
Ohio, handed to the plaintiff the day he made 
the advance, and which is made a part of the 
case, it appears the advance was made on the 
pork and flour ab^ve stated; and nine hundred 
other barrels of pork "stored at different 
points on the Wabash Canal." This also ap- 
peal's from a letter written on the same day 
by the plaintiff, and directed to the same per- 
sons, which is also in evidence. It seems, 
however, to have been the intention of the 
parties to the agreement, to raise the legal 
question on the pork and flour attached. No 
letters were written to Hanna, Hamilton & 
Co., or D. & J. A. T. Nichols, of whom the 
pork and flom* now in controversy were pur- 
chased, informing them of the orders given 
to the plaintiff; nor had they any knowledge 
of such orders until after the attachment was 
laid. The memorandums of purchase with 
their indorsements have been compared, in 
their effect, to indorsed bills of lading, A 
bill of lading possesses many of the qualities 
of a biU of exchange. In the language of Lord 
Ellenborough, if a consignee "indorse a bill 
of lading for a valuable consideration, and 
without notice by the indorser of a better 
title, it passes the property." This deprives 
the owner of the right to stop the goods in 
transitu. When the indorsement is made in 
blank, it may be filled up as on a bill of 
exchange. 6 East, 21, 22; Wright v. Camp- 
bell, 4 Burrows, 2046; Tucker v. Humphrey, 
4 Bing. 522; Caldwell v. Ball, 1 Term li, 
205; Hibbert v. Carter, Id, 745; 3 Kent,^ 
Comm. 207. 

The memorandums in question are neither 
in form nor effect lil^e bills of lading. Have 
they the character of warehouse receipts? 
These instruments take their form and effect 
from usage; consequently, they vary in both 
these particulars, as usages differ at different 
places. In Akerman v. Humphery, 1 Car. & 
P. 54, it was held, that a consignee of goods 
delivering over to a third person, the ship- 
ping note of such goods, and a delivery order 
on the whai-finger to deliver such goods as 
soon as they arrive, does not pass the proper- 
ty in them, so as to prevent a stoppage of 
them in transitu by the consignor. In his 
opinion in that case, Binrow, Justice, said, 
"I do not think that the giving the shipping 
note and delivery order to the plaintiff, made 
a change of the property." The acceptance 
of a delivery order by the vendee is not 
equivalent to an actual acceptance of the 
goods within the meaning of the statute of 
frauds. The court say "They" (the warehouse 
men) "held it originally, as the agent of the 
vefidors; and as long as they continued so 
to hold it, the property was unchanged." It 
has been said, "that the London Dock Com- 
pany were bound by law, when required, ta 
hold the goods on accoimt of the vendee. 
That may be true, and tliey might render 
themselves liable to an action for refusing so 
to do; but if they did wrongfully refuse to- 
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transfer tlie goods to the vendee, it is clear 
that there could not then be any actual ac- 
ceptance of them by him until he actually 
took possession of them." After a contract 
.for the sale of goods and a written order on 
the wharfinger for delivery, communicated 
to the wharfinger, and assented to by him, 
though no actual transfer be made on his 
boots, the property passes to the vendee. 
Assignees of Doorman v. Groning, 7 Taunt. 
1G4. In Hervey v. Lidaiard, 1 StarMe, 123, 
it was held, that where "A, shortly before 
his bankruptcy, draws a bUl, and having pro- 
cured it to be discoimted, gives B, a creditor, 
an order to receive the amount which he di- 
rects C, who discounted the bill, to transmit 
to B; whilst the money is in the hands of 
the carrier, A commits an act of bankruptcy, 
B, who afterwards receives the money, is 
liable to A's assignees." "An order by A to 
B, directing the latter to pay over to C, a 
creditor of A's, the proceeds of a cargo con- 
signed by A to B, creates no lien in favor of O." 

Assignees of Holland and Humble v. , 1 

Starkie, 143. A shipping note and delivery 
order make no change of property; they do 
not amount to a bill of lading, which is ex- 
actly like a bill of exchange, and the property 
mentioned in it passes by indorsement. Tuck- 
er V. Humphrey, 4 Bing, 516. A merchant in 
London had been in the habit of selling goods 
to B, resident in the country, and of deliver- 
ing them to a wharfinger in London, to be 
forwarded to B by the first ship. In pur- 
suance of a parol order from B, goods were 
delivered to, and accepted by, the wharfinger 
to be forwarded in the usual manner. Held 
that this not being an acceptance of the buy- 
er, was not sufficient to take the case out of 
the statute of the 29 Car. H. c. 3. Hanson v. 
Armitage, 5 Barn. & Aid. 557. In Barrett v. 
Goddard [Case No. 1,046], it was held that 
where goods were sold, lying in the vendor's 
wareliouse, on credit, and they are sold by 
marks and numbers, so that no further des- 
ignation is necessary, and it is a part consid- 
eration of the bargain that they may remain 
there rent free, at the option of the vendee, 
and for his benefit, until the vendor shall 
want the room; there is in point of law a 
complete delivery of the goods. 

To constitute a lien there mtist be an actual 
or constructive possession of the thing, by 
the party asserting it; for a lien is a right to 
retain a thing, which presupposes a lawful 
possession, which can arise only from a just 
possession under the owner or other pai'ty 
against whom the claim exists. If the tiling 
has not yet arrived at the possession of the 
party, but is stiU in transitu, or if he has only 
a right of possession, the lien does not attach 
thereon. Story, Ag. § 3G1. Chancellor Kent, 
in the second volume of his Commentaries 
(page G3S), says, possession of tlie goods is 
necessary to create the lien; and the right 
does not extend to debts which accrued be- 
fore the character of factor commenced; nor 
when the goods of the principal do not, in 



fact, come to the factor's hands even though 
he may have accepted bills upon the faith of 
the consignment, and paid part of the freight. 
Kinloch v. Craig, 5 Term B. 119, 783. A sale 
of goods without delivery of possession Is 
invalid as against an attaching creditor of 
the vendor. Lanfear v. Sumner, 17 Mass. 
HO; Shumway v. Butter, 7 Pick. 56; Par- 
sons V. Dickinson, H Pick. 352. On their 
face the bills of parcels do not show and do 
not pm-port an actual delivery of the flour 
and pork, and there was in fact no formal 
delivery of either. The papers show an obli- 
gation by the warehouse keepers to deliver 
the pork arid flour soon after the canal shall 
open, and that they shall both pass inspec- 
tion. But in regard to the pork, the agreed 
case admits that the barrels of pork were in 
the warehouse. A formal «elivery of per- 
sonal property is not necessary to change .the 
title. A part, in the name of the whole, may 
be delivered; and frequently the delivery of 
the evidence of the transfer is considered a 
symbolical delivery of the thmg sold. This 
question is controlled by commercial usages 
in reference to the natm'e and condition of 
the property. 1 East^ 194; Atkinson v. Mal- 
ing, 2 Term R. 462. 

The receipted bills of parcels and guaran- 
tees were not assignable as bills of lading. 
They contained evidence of the articles pm*- 
chased, of payment and the guarantees, and ^j 
as such were important to the purchasers; 
but whether the evidence of the articles pur- 
chased, the payment and guarantees, were 
contained on one or several papers, was im- 
material. No usage is known or proved in 
Indiana or New York, which gives to these 
papers any other effect than as evidence of 
the above facts. There was no condition 
expressed or understood that the pork and 
flour were to be delivered to the holder of 
the papers, or that their production wa:s 
necessary to obtain the property. A simple 
order for the pork and flour of Gibson, would 
have had the same effect, as the indorsement 
of the above papers. If M'Queen & M'Kay 
had given an order to the warehouse men to 
deliver the property to any one, they would 
have delivered it, without incurring any lia- 
bility to Gibson, they having no knowledge 
of his claim. Had M'Queen & M'Kay taken 
the property into their own possession, they 
would not have been responsible to Gibson 
for the value of the property, but only for 
the advance, including interest and damages 
for a violation of tlie contract There having 
been no sale, and the property not having 
passed into the actual possession of Gibson, 
he could not have recovered the property 
by any legal process, even from the posses- 
sion of M'Queen & M'Kay. Had the prop- 
erty passed into the possession of Gibson 
after notice, he could not, as the factor of 
M'Queen & M'Kay, have sold more of it 
than would refund his advance, interest and 
charges. But not having possession of the 
property, he could not, in equity, enforce 
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against it his daim to any thing beyond 
an indemnity. 

But the case does not turn upon this prin- 
ciple. Before any notice was given, the bank 
laid an attachment on the property. Neither 
the wat'ehouse men or the bank knew any 
tiling of the advance of Gibson, or of the 
order, until after the attachment But sup- 
pose there had been notice, M'Queen & 
M'KJiy had an attachable interest in the 
.property. The first cost of the pork and 
flom- exceeded the advance about a thousand 
dollars. M'Queen & MTIay, then, to this 
^extent, at least, were interested in the prop- 
erty, and that interest was attachable. By 
the 383d section of the execution laws (Kev. 
Code 1843), all the interest of a mortgagee, 
pledgee, or assignee of personal property is 
liable to be levied on and sold by execution. 
And in the case of Evans v. Darlington, 5 
Blackf. 320, the court held there, the same 
interest may be reached by an attachment. 
If the lien asserted by Gibson be good to the 
extent as contended, it withdraws the prop- 
erty from the state of Indiana, and compels 
•ttie creditors of M'Queen & M'Kay who re- 
side in the state, to foUow it to- the state of 
New York. And the principle would be the 
same, had an advance of one thousand dol- 
lars been made on ten thousand dollars worth 
of property. So careful is the law of the 
rights of creditors, that an executor un- 
der a foreign jurisdiction cannot withdraw 
the property of the deceased from the local 
jurisdiction, to that of the domicil of the de- 
ceased, to the prejudice of creditors. Much 
more, it would seem, cannot this be done in 
the case imder consideration; a case where 
in fact there has been no sale; and whei'e, 
if the lien of the commission merchant at- 
tached, it could only extend to the advance 
made. 

In Black v. Zachara, 3 How. [44 U. S.] 511, 
the supreme court held, that an attachment 
of bank stock in Louisiana, which had pre- 
viously been assigned by the owner in South 
Carolina, of which the plaintiff in the attach- 
ment had notice, before the writ was issued, 
could not be sustained. The court say, "Now 
in the case before us, there is plenary evi- 
dence that the assignment was valid and 
effectual hj the laws of South Carolina, 
when and where it was made, to pass the 
eight to the property in controversy; and 
that the attaching creditors had notice there- 
of before their attachment was made." And 
so in a late case in the supreme court of 
Louisiana, where the effects of the United 
States Bank were attached in that state, 
after a due assignment of them had been 
made in the state of Pennsylvania, of which 
the attaching creditors had notice, it was 
held the attachment could not be sustained. 
This case, and the one above cited, are made 
to turn on the fact of notice. And if in the 
case under consideration, before the attach- 
ment was laid upon the property, the plaintiff 
had had notice of the order, the lien of Gib- 



son to the extent of his advances would have 
been protected. In Babcock v. Maltbie, 7 
Mart (N. S.) 13T, the court say, the true test 
in cases of assignment is, "that where the 
owner of the property has lost all power 
over it and -cannot change its destination, 
the creditoi*s cannot attach." This rule is ap- 
pax-ently sanctioned by the supreme com-t of 
the United States in the case above cited; 
but it is not true, except upon the supposi- 
tion that the whole transaction was bona 
fide. For if a man fraudulently transfer his 
goods,, he has lost all power over them, but 
his creditors may attach them. In tlie case of 
Gibson, M'Queen and M'Kay, before the no- 
tice, had power to sell the property and 
transfer a good title. 

In Story, Confl. Laws, § 416, it is said, 
"Neither is It true, that even the voluntary 
conveyances of parties in all cases are to be 
held valid, where they are prejudicial to the 
rights and remedies of our own citizens. In 
Massachusetts, for instance, it has been held^ 
that a voluntary assignment by a debtor of 
all his property, made in Pennsylvania, for 
the benefit of creditors generally, shall not 
prevail over a subsequent attachment of the 
funds of the debtor, made after the assign- 
ment, because such an assignment would be 
void by the laws of Massachusetts, if made 
in that state, as being in fraud of creditors; 
and it is unjust and unequal in its effects, 
and prejudicial to the citizens of the state."" 
"In such a case, therefore, the party who 
shall by process first attach the debt or seize 
the property, ought to prevail, whether 
creditor or assignee," Ingraham v. Geyer, 13 
Mass. 146; Olivier v. Townes [2 Mart'(N. S.) 
97]; 6 Pick. 286, 307. And Chancellor Kent 
(2 >Comm. 406) says, "It may be considered 
as part of the settled jurisprudence of this 
country, that personal property, as against 
creditors, has locality, and the lex loci rei 
sitae prevails over the law of the domicil 
with regard to the rule of preference in the 
ease of insolvent estates." In Lanfear v. 
Sumner, 17 Mass. 110, the court held, "A 
conveyance made in Philadelphia to plaintiff 
of a quantity of tea on board a ship bound to 
Boston, which was afterwards attached by 
a creditor in Boston, that the defendant must 
prevail, as there was no legal delivery be- 
fore the attachment That it was a case of 
two creditors, each endeavoring to secure his 
debt out of the same fund; he who first ac- 
quires possession will hold the goods." 

In the case of Hoffman v. Noble, 6 Mete. 
(Mass.) 68, the court very properly held, that 
where a consignee had made an advance to 
the full value of the goods, in good faith, and 
they having come into his possession, he stood 
in the light of a purchaser. It is supposed 
that a decision against the paramount lien of 
the plaintiff, as here asserted, may tend to 
prevent the customary advances on the ship- 
ment of produce. Factors or commission mer- 
chants must be cautious to whom they make 
advances. The legal right of the bank grow- 
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ing out of tlie fraud, to the pork and flour, if 
asserted by an action of trover, is not disputed. 
And this shows tliat'tlie case turns mainly up- 
on a mere technicality. But -on ^e' other 
side, the rights of creditors are involved, and 
the assertion of those rights under the juris- 
diction where the property is found. If by a 
small advance on a large amount of property, 
by a factor, a fraudulent purchaser may re- 
move -the property to a foreign jurisdiction, 
beyond the reach of his local creditors, frauds 
of the greatest magnitude giay be practised. 
The facts of the present case strongly illus- 
trate this, and show under such/a rule with 
what facility and impunity such frauds may 
be committed. 

This is probably the first case involving 
some of .th$ pi'ecise questions, above consid- 
■ered. I ha^e felt an uncommon solicitude on 
the subject, and took occasion, at the last term 
of the supreme court attended by my lament- 
ed Brother Story, to consult him on the points 
ruled, and I was gratified to find that he coin- 
cided with the opinion as now expressed. Up- 
on the whole, we direct a judgment of de re- 
torno habendo. 

[NOTE. This judgment was reversed by the 
supreme court— S'.'iijow, (49 U. S.) 3S4— in an 
opinion by Chief Justice Taney, who held there 
was but a single question involved in it, viz. 
whether the property in dispute was transferred 
to tlie plaintiff and vested in him by the iii-. 
dorsemeut and delivery of the warehouse doc- 
uments in the manner stated in the case. "This 
mode of transfer and delivery has 'been sanc- 
tioned in analogous cases by the courts of 
justice^nEngTanda'nd this "country, and is ab- 
solutely necessary for the purposes of com- 
merce." This symbolical delivery was' fully 
sustained in Conard>. Atlantic Ins. Co., 1 Pet. 
(26 U. S.) 445. No- formal assignment in such 
transactions is necessary, as the technical rules 
of common-law conveyances and transfers of 
property have never been applied to mercantile 
contracts made in the usual course of business.] 
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GIBSON V. VAN DRBSAR et at 

p. Blatchf. 532; 1 1 Fish. Pat. Rep. 369.] 

Circuit Court, N. D. New York. June Term, 
1850. 

Patents— ANALOGOUS Devices — Colorable Imi- 
tations — Inpkixgement—Validity. — 

PuOVISIONfli IN-JUNCTION. 

1. Rotary guides, so arranged and adjusted 
a.s to press, by means of weights, against the 
edges of the lioard, while it is undergoing the 
operation of the plane or cutter, and placed 
x>bliquely to the motion of the board, so as to 
produce, as they revolve against the edges, a 
constant tendency to keep the board to its bed, 
are a mere analogous device, when substi- 
tuted for pressure rollers in the combination 
for planing covered by Woodworth's patent. 
The difference between the rotary guides and 
the pressure rollers is one of form, not of 
substance. 

1 [Reported by Siimuel Blatchford, JEsq., and 
her» reprinted by permission.] 



2. The case of Gibson v, Harris [Case No. 
5,396], cited and applied. 

3. A revolving cutter-wheel, having bevels or 
offsets around its face, as patented to John 
Levy, assignee of Hazard Knowles, April 10th, 
1S49, is a colorable imitation of the rotary 
cutters of Woodworth. 

4. Such cutters were inyolved in the cases 
of Woodworth V. Wilson, 4 How. [45 U. S.] 
712, and; of Van Hook v. Pendleton [Case No. 
16,851]. - 

5. 4- planing machine containing a combina- 
tion of such rotary guides with such cutters 
is an* infringement of "Woodworth's patent. 

6. The validity of "Woodworth's patent being 
fully settled, and the court beinfi entirely sat- 
isfied that the defendants* machine was sub- 
stantially identical with "Woodworth's, a pro- 
visional injunction was granted. 

[Cited in Green v. French, Case No. 5,757; 
Mc Williams Manuf g Go. v. Blundell, 11 
Fed. 422.1 

2 [Motion for provisional injunction. 

[Suit brought [by John'' Gibson against 
Stephen Van Dresar and Daniel Stearns], on 
letters patent for an improvement , in the 
method of planing, tonguing, arid' grooving, 
and cutting into moldings, or either, plank, 
boards, or other material, and for reducing 
the same to an equal .width and thickness, 
etc., gi-anted to William Woodwoith, De- 
cember 27, 182S, extended in the name of 
his administrator, William W. Woodworth, 
for seven years from December 27, 1842, re- 
issued Jidy 8, 1845, and again extended by 
act of congress for seven years from De- 
cember 27, 1849. .., 

[The plaintiff, who was assignee of said 
reissue under the second extension, claim- 
ed that a machine which the defendants 
were operating in Oneida county, - state 
of New York, was an infringement . of the 
Woodworth patent. Those parts of the speci- 
fication and the claims of said reissue which 
are material to the present case are as fol- 
lows: 

When the planks or boards have been thus 
prepai^ed (on separate machine), they may 
be placed on or against a suitable , carriage, 
resting on a frame or platform, so, as to be 
acted upon by a rotary cutting or planing 
and reducing W'heel, which wheel may be 
made to revolve either horizontally or verti- 
cally, as may be preferred. The carriage 
which sustains the plaijk or board to be. op- 
erated upon may be moved forward by 
means of a rack and pinion, by an endless 
chain or band, by geared friction rollers, or 
by any of the devices well known to ma- 
chinists for advancing a carriage or materi- 
als to be acted upon in machines for various 
pm-poses. The plank or board is to be mov« 
ed on toward the cutting edges of the cutters 
or knives, on the planing cylinder, so that 
its knives or cutters, as they revolve, may 
meet and cut the plank or board in a direc- 
tion contrary to that in which it is made to^ 
advance. 



[From 1 Fish. Pat Rep. 369.] 
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2 [William Woodworth, 

CPlaning Macbine.s Patented Dec. 27, 1828. Extended Dee. 27, 1843} and 
Dee. 27, 1849. Reissued July 8, 1845. 








Tjff.d 



F/ffJ. 






[Wm. Woodworth, 

[Planing Machine,3 Patented Dec. 27, 1S28. Extended Dec 27, 
1842, and 1849. Reissued July 8, 1845. 




2 [From 1 Fish. Pat. Rep. 3G9.] 
3 [Planing Machine". 

[Fig. 1 is a perspective representation of the 
principal operating parts of the machine. A A 
is the frame of the machine; it may he either 
of wood or iron, and vary in size according to 
the work to be done. B B, heads of the plan- 
ing cylinder; and O O, the knives or cutter 
which extend from one to the other of said 
heads, to the peripheries of which they are .at- 
tached by screws. The knives, O, may be 
placed in a line with the axes, J, of the cylin- 
der, or obliquely thereto, as may be preferred: 
in the latter case the edge should form the seg- 
ment of a helix, b represents a pulley near 
the upper end of the axes, J. I represents a 
pulley or drum made to revolve by horse, 
steam, or other motive power, from which a 
belt may extend around the pulley b, to drive 



the planing cylinder and other parts of the ma- 
chinery. G is the carriage, represented as be- 
ing driven forward by means of a rack and 
pinion, H; against this carriage the plank K, 
which is to be planed, tongued, and grooved, is 
placed and made to advance with it. 

[Fig. 2 is a separate view of the planing 
cylinder with its knives or cutters, and Fig. 3^ 
an end view of one of the heads. E E are the 
revolving cutters or tonguiug and grooving 
wheels; and D D, wheels upon their shafts 
which may be driven by bands or otherwise, in 
order that said wheels may revolve in the prop- 
er direction. Fig. 4 is a side view of one of 
these wheels; Fig. 5 is an edge view of the 
tonguing wheel, and Pig. 6 is an edge view of 
the grooving wheel — the latter being each shown 
with two cutters in place.] 

[See note at end of case.] 
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In the accompanying drawing-, figure 1 is 
a. perspective representation of tiie princi- 
pal operating parts of the machine, when 
aiTanged and combined for planing, tongu- 
ing, and grooving, and when so arranged 
as to he capable of planing two planks at 
the same time, the axis of the planing 
wheel being placed vertically. A- A is a 
stout, substantial frame of the machine, 
which may be of wood or of iron, and may 
be varied in lengtli, size, and strength, ac- 
cording to the work to be done. B B are the 
heads of the planing cylinder, and 0, the 
knives or cutters, which extend from one to 
the other of said heads, to the peripheries of 
which they may be attached by means of 
screws. The knives, C O, with the faces 
forming a planing angle, may be placed in a 
line with the axis, J, of the cylinder, or thtjy 
may stand obliquely thereto, as may be pre- 
ferred; but in the latter case the edge should 
form the»segment or portion of a helix, b 
represents a pulley neai* to the upper end of 
the axis, J, and J. a pulley or drum, which 
may be made to revolve by horse, steam, or 
other motive power, and from which a belt 
may extend around the pulley b, to drive the 
planing cylinder and otlier parts of the ma- 
chinery. G is the carriage which is repre- 
sented as being driven forward by means of 
a rack and pinion, H. Against this carriage, 
the plank K, which is to be planed, tongued, 
and grooved, is placed, and is made to ad- 
vance with it It will be manifest, however, 
that the plank may be moved forward by 
other means, as, for example, by an endless 
chain or band, passing ai-ound drums or 
chain wheels, or by means of geared friction 
wheels, borne up against it To cause the 
<yirriage and plank to move forward readily, 
there may be friction rollers, f f f , placed 
horizontally, and extending under them. 
The rollers, f f f , which stand vertically, are 
to be made to press against the plank and 
keep it close to the carriage, and thus pre- 
vent the action of the cutters from drawing 
the plank up from its bed in cutting from 
the planed surface upward. They may be 
home against it by means of weights or 
springs, in a manner well known to ma- 
<;hinists. In the single horizontal machine, 
the horizontal friction-rollers may be geared, 
and the pressure-rollers placed above them 
to feed the board with or without the car- 
riages, a bed-plate being used directly under 
the planing cylinder. Figure 7 represents 
the same machine, with the axis of the plan- 
ing-cylinder placed horizontally, and intend- 
ed to operate on one plank only at the same 
time. A^A is the frame; B B the heads of 
the planmg cylinder; C the knives or cut- 
ters attached to said heads. To meet the dif- 
ferent thicknesses of the planks or boards, 
the bearings of the shaft or cylinder may be 
made movable, by screws or other means, to 
adjust it to the work; or the carriage or 
bed-plate may be made so as to raise the 
board or plank up to the planing cylinder. E I 



and E' are the revolving cutters, or tonguiug 
and grooving wheels, which are placed up- 
on vertical shafts, having upon them pul- 
leys, D D, around which pass belts or bands 
from the main drum, I, to which a revolving 
motion may be given by any adequate mo- 
tive power. 

Prom the drum, I, a belt L, passes also 
around the pulley, b, on the shaft of the- 
planing-cylinder, and gives to it the requisite 
motion. There may in this machine be a 
horizontal can-iage, moved forward by a 
rack and pinion, in a manner analogous to 
that represented in figure 1; but in the pres- 
ent instance the plank is supposed to be ad- 
vanced by means of one or two pairs of fric- 
tion or feed-rollers, shown at f f. The up- 
permost, f f, of the pairs of rollers, may 
be held down by springs, or weighted le- 
vers, which it has not been thought neces- 
sary to show in this dra^ving, as such are 
in common use. The lowermost of these roll* 
ers may be fiuted or made rough on their sur- 
faces, so as to cause friction on the under 
side of the plank. K. K. are guide-strips, used 
in place of the rollers used for the same pur- 
pose, and also for bearing or friction-rollers^ 
when the machine is vertical, to direct one 
edge of the plank, and against its opposite 
edge. Any pressure 'may be used equal to 
the weight of the board or plank, when 
worked in a vertical position. One of the 
cutter-wheels should be made adjustable, to 
adapt it to stuff of different widths. 

The planing cylinder, and likewise the cut- 
ter or tonguing and grooving wheels, may be 
consti'ucted in the manner represented in- 
figxnres 2, 3. 4, 5, and 6, and hereinbefore 
fully described. One of the heads of the 
planing-wheel may be made movable, to ac- 
commodate its width to the width of the 
boards or plank to be planed. 

What is claimed tlierein as the invention 
of William Woodworth, deceased, is the em- 
ployment of rotating planes, substantially 
such as herein described, in combination with 
rollers, or any analogous device, to prevent 
the boards from being drawn up by the 
planes when cutting upward, or from the t-p. 
duced or planed to the unplaned sm-face, as 
described. 

And also the combination of the rotating- 
planes, with the cutter wheels for tonguing 
and gi-ooving, for the pm-pose of planing, 
tonguing, and grooving booi-ds, etc, at one 
operation, as described. And also the com- 
bination of the tonguing and grooving cut- 
ter-wheels for tonguing and grooving boards, 
and at one operation, as described. And 
finally, the combination of either the tonguing- 
and grooving cutter-wheel, for tonguing and 
grooving boards, etc., with the presSiure-roll- 
ers, as described, the effect of the pressure- 
roller in these operations being such as to 
keep the boards, etc., steady, and prevent the 
cutters from drawing the boards toward the 
center of the cutter-wheels whilst it is moved 
through by machinery 
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In the planing operation, the tendency of 
the plane is to lift the boards directly up 
against the rollers; but in the tonguing and 
gi'ooving, tlie tendency is to overcome the 
friction occasioned by the pressure of the 
rollers. 

i [The defendants resisted the motion, prin- 
cipally on the ground that the machine used 
by them was substantially diffei-ent in con- 
struction and operation from that of Wood- 
•worth, and, therefore, %no infringement 
Their machine was constructed in accordance 
with letters patent for im Improvement in 
planing machine granted to John Levy, as- 
signee of Hazard Knowles, April 10, 1849. 
They held under Levy. Those parts of the 
specification and claims of the Levy patent, 
Involved in the present controversy, were as 
follows: 

["My second Improvement is more particu- 
larly applicable to the cutter-wheel of Bi*a- 
mah. That improvement consists in forming 
one, two or more offsets, or in lieu thereof 
one or more bevels, near the outer periphery 
of the cuttei'-wheel. Upon the circuit of the 
outer or deeper of these offsets Is set a series 
of reducing cutters, marked h, h, fig. 5. 
These cutters may project a short distance 
beyond the periphery of the wheel A. The 
purpose of the offsets or bevels is, to allow a 
board thicker than the finished work is In- 
tended to be, to enter between the edge of the 
wheel and the face of the bench or support. 
The side or projecting corner of the reducing 
cutter is made sharp, as well as the lower 
edge, as represented at h, h, fig. 5. Entirely 
within the outer circumference of the wheel 
are set, through inclined mortices of appro- 
priate form, the second series of plane irons 
or jack cutters, h,' h.' The plane irons here 
iised are concave on their faces, by which 
conformation the corners precede a little the 
center portion of the cutter. These cutters 
stand fm-ther out towards the plane of the 
wheel tlian the reducing cuttei'S. Still near- 
er to the axis of the wheel is another series 
of cutters, called smoothing cutters, the edge 
of each of which is ground straight, and 
made sufficiently broad to cover the whole 
face of the board to be planed. Two of 
tJiese cutters are seen at h," h," in front of 
each of which is an adjustable gauge-plate i, 
having a set-screw passing through a cotm- 
tersunlc slot, by means of which it is capable 
of being set nearer to or more remote from 
the edge of the cutter, in order to limit the 
feed or hold taken of the timber by the 
smoothing plane." 

[The claims were: 1. The method of hold- 
ing the board firmly against the bearing 
bench or roller of the planing machine, by 
means of obliquely placed rotary guides, firm- 
ly pressed against the edge of the board, and 
drawing it to the bed. 2. The oblique rotary 
guides In combination with a cutter-wheel, 
having bevels or offsets around its face, and. 

4 [From 1 Fish. Pat Rep. 369.] 



with the adjustable plates in front of the 
smoothing cutters. 

[The defendants' cutter-wheel was a very 
flat cone, set upon a leaning shaft and made 
a long shaving cut]* 

Azor Taber and Rodman L. Joice, for 
plaintiff, 

Charles B. Sedgwick, for defendants. 

NELSON, Circuit Justice. 1- The particu- 
lar parts of the defendants' machine relied on 
to make out a substantial difference between 
It and Woodworth's, and to distinguish it from 
the same in the sense of the patent law, are: 
(1) The rotaiy guides used for keeping the 
board firmly to its bed while under the process 
of planing; and (2) the construction of the 
planing cutters used in connection with the 
rotary guides. 

The rotary guides are so arranged and ad- 
justed as to press, by means of weights^ 
against the edges of the board while it is un- 
dergoing the operation of the plane or cutter; 
and, being placed somewhat obliquely to the, 
motion of the board, their position produces, 
as they revolve against the edges, a constant, 
tendency to keep the board to its bed. 

In the Woodworth machine, the board Is 
kept to its bed by means of pressure rollers, 
which act upon the face instead of upon the 
edges of the board, and are made to press up- 
on the face by means of weights or springs. 
In the Woodworth specification as amended, 
in setting forth the claims of the patentee, it 
is stated, among other things, that he claims 
the employment of rotating planes, as describ- 
ed, in combination with rollers, or any anal- 
ogous device, to prevent the boards from be- 
ing drawn up by the planes when the ma- 
chine is in operation. 

In the defendants' machine, the. pressure 
rollers are placed upon the edges of the board; 
in "Woodworth's, upon its face. They are ar- , 
ranged and adjusted by a somewhat different 
mechanical contrivance in the former; but in 
both they are used for the same purpose, and 
lead to the same result Some mechanical 
ingenuity is doubtless displayed In ti-ansfer- 
ring the pressure from the face of the board 
to the edges, and in combining it with the 
planes or cutters. But that is not always 
enough to distinguish the new from the old 
machine. If it were, a patent would not be-, 
worth the money paid for the parchment upon 
which it Is written. A given mechani.cal poT^;- 
er Is frequently essential to enable an inventor 
to carry his improvement into operation and 
effect For this he is indebted to another de- 
partment of knowledge— mechanical experi- 
ence and skill; and such is the proficiency in 
that department, that an ingenious mechanic 
will furnish him with the necessary power in 
various ways, and by different combinations, 
of machinery. This fact was well known to- 
Woodworth, and is recognized and referred to- 
In his specification, already recited, where he 
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claims his combination witli the pressure 
rollers, or any analogous device, to keep the 
board to its bed. 

I have heretofore had occasion to examine 
this question in the case of Gibson v. Harris 
[Case No. 5,396]. The defendant had con- 
structed his machine by dispensing with the 
rollers, and by substituting in their place a 
screw and a spring operating^ upon smooth 
plates of iron placed on each side of the 
rotating planes, by which the board was 
pressed down ui>on the* moving platform that 
carried it forward to the knives. I then re- 
marked that "Woodworth does not limit his 
contrivance, to prevent the board from being 
drawn up by the cutters, to the pressure 
rollers, but refers to any other device which 
mechanical skill and ingenuity may readily 
suggest. The pressure upon the plank, to se- 
cure the free action of the rotary planes, is 
essential to the working of the machine; but 
as to the particular mode or bdst mode of ac- 
complishing the end, it is left open to me- 
chanical knowledge. An inventor is not nec- 
essarily a machinist. He is often wholly de- 
pendent on the skill of this department of 
knowledge to give embodiment and practical 
■opei'ation to his discovery." 

In my judgment, the view above taken af- 
fords a complete answer to the claim set up 
by the defendants, that their machine is sub- 
stantially different from Woodworth's in the 
sense of the patent law. It is simply an 
analogous device of the skillful mechanic, to 
produce the effect to be found in Wood- 
worth's combination. The conti*ivance ap- 
plies the pressure upon the edges of the board 
instead of upon the face. That is all— an 
application of the pressure to a different part 
■of the board— a difference in form not in 
substance. 

2. The revolving cutters used in the ma- 
chine of the defendants, (in combination 
with the rotary guides above examined,) have 
heretofore been frequently before me, at 
chambers, on motions for injunctions; and 
were, among other models, produced on. the 
argument of the case of "Wilson v. Rousseau, 
4 How. [45 U. S.] G46. They were also more 
especially involved in the ease from Ken- 
tuclcy, of Woodworth v. Wilson, Id. 712. 
They have been before Judge Betts and my- 
self, sitting in the circuit coiu*t for the South- 
ern disti'ict of New-York, in the case of Van 
Hook V. Pendleton [Case No. 16,851], in 
which the machine was enjoined as an in- 
fringement of Woodworth's patent Since 
the fii'st examination of cutters of this de- 
scription, I have not been able to bring my 
mind to doubt, that they were colorable imi- 
tations of the rotary cutters of Woodworth; 
and such has been the uniform determination 
in this circuit for the last four years. I am 
satisjled, therefore, that the plaintiff is enti- 
tled to the injunction prayed for. 

The counsel for the defendants expressed a 
desire, if the coiH-t should be against them, 
that, instead of their being enjoined, secm-ity 



should be taken for the damages accruing to 
the plaintiff in case of an ultimate recovery 
in his favor, leaving the defendants to the 
use of their machine in the meantime. This 
coiu-se might properly be adopted, if the 
question was new, or in the least doubtful. 
But here the plaintiff's machine has been in 
operation for twenty yeai's and upwards; and 
the right to its enjoyment has been establish- 
ed by the highest com*t in the Union, after a 
protracted and expensive litigation. I regard 
the validity of the patent as fully settled, 
and all rights arising under it as beyond dis- 
pute. The only open question in the case is, 
whether or not the defendants' machine is 
substantially identical with tlie plaintiff's. 
Being entirely satisfied that it is, I am bound 
to enjoin it. 
Injunction granted, 

» [NOTE. Amended Specification of Wood- 
worth's Patent of July 8, 1845. 

[The plank or boards which are to be planed, 
tongued, or grooved, are first to be reduced to 
a width by means of circular saws, by redu- 
cing wheels, or by any other means. When cir- 
cular saws are used for this purpose, two such 
saws should he placed upon the same shaft, on 
which they are to be capable of adjustment, 
so that they may be made to stand at any re- 
quired distance apart; under these the board 
or plank is to be forced forward, and brought 
to the width required; this apparatus and pro- 
cess do not require to be further explained, 
they being well understood by mechanicians. 

[When what has been above denominated 
reducing-wheels are used, these are to con- 
sist of revolving cutter-wheels, which resem- 
ble in their construction and action the plan- 
ing and reducing wheel to be presently de- 
scribed; these are to be made adjustable liiio 
the circular saws, but the latter are preferred 
for this purpose. The plank may be reduced to 
a width on a separate machine. 

[When the plank or boards have been thus 
prepared (on a separate machine), they may be 
placed on or against a suitable carriage, resting 
on a frame or platform, so as to be acted upon 
by a rotary cutting or planing and reducing 
wheel, which wheel may be made to revolve 
eitlier hori:ontally or vertically, as may be 
preferred. The carriage which sustains the 
plank or board to be operated upon may be 
moved forwain' by means of a rack and pinion, 
by an endless chain or band, by geared friction- 
rollers, or by any of the devices well known to 
machinists for advancing a carriage or material 
to be acted upon in machines foi* various 
purposes. The plank or board is to be moved 
on toward the cutting edges of the cutters or 
knives, on the planing cylinder, so that its 
knives or cutters, as they revolve, may meet 
and cut the plank or board in a direction con- 
trary to that in which it is made to advance; 
the edges of the cutters are, in this method, 
prevented from coming first into contact with 
its surface, and are made to cut upward from 
the reduced part of the plank toward said sur- 
face, by which means their edges are px'otected 
from injury by gritty matter, and the board 
or plank is more evenly and better planed than 
when moved in the reversed direction. 

[After the plank or board passes the plan- 
ing-cylinder, and as soon, or fast, as the plan- 
ing-cylinder has done its work on any part of 
the board or plank, the edges are brought into 
contact with two revolving cutter-Avheels, one 
of which wheels is adapted to the cutting of 
the groove, and the other to the cutting of 
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the two rebates that form the tongue. When 
the axis of the pLaning and reducing wheel 
stands vertically, the grooving -and tonguing 
wheels are placed one above the other, with 
the plank edgewise between them; when the 
Jixis of the planing-wheel stands horizontally, 
these wheels are on tJie same horizontal plane 
with each other, standing on perpendicular 
spindles. 

[The grooving wheel consists of a circular 
plate fixed on an axis, and having one, two, 
three, four, or more cutters, which are to be 
screwed, bolted, or otherwise attached to it, the 
edges of which cutters project beyond the peri- 
phery of the plate to such distance as is required 
for the depth of the groove; their thickness may 
be such as is necessary for its width; ^they are, 
■of course, so situated as to cut the groove in the 
middle of the edge of the board, or as nearly 
so as may be required. The tonguing-wheel is 
similar in form to the grooving-wheel, but it 
has cutters on each of its sides, or otherwise, 
so formed and arranged as to cut the two re- 
bates which are necessary to the formation 
-of the tongue. 

[The grooving and tonguing cutters, at the 
same time by the same operation, reduce the 
board or plank to an exact width throughout. 
When the axis of the planing-wheel is placed 
vertically, the knives or cutters may be made to 
plane two planks at the same time, the planks 
teing in this case moved in contrary directions, 
and so as to meet the edges of the revolving 
knives or cutters. When the macliine is thus 
constructed, a second pair of grooving and 
tonguing wheels may be made to operate in 
the same way with those above described. A 
machine to operate upon a single plank or 
"board, and having the axis of the planing- 
wheel placed horizontally, will however be 
more simple and less eSpensive than that in- 
tended to operate on two planks simultane- 
ously. 

[In the accompanying drawing, fig. 1 is a 
perspective representation of the principal oper- 
ating parts of the machine when arranged and 
■combined for planing, tonguing, and grooving; 
and when so arranged as to be capable of 
planing two planks at the same time, the axis 
of the planing-wheel being placed vertically. 
A A is a stout, substantial frame of the ma- 
■chine, which may be of wood or of iron, and 
may be varied in length, size, and strength, 
according to the work to be done. B B are Uie 
heads of the planing-cylinder, and C, the 
knives or cutters, which exttnd from one to 
the other of said heads, to the peripheries of 
•which they may be attached by means of 
screws. The knives C, with the faces form- 
ing a planing angle, may be placed in a line 
with the axis J, of the cylinder, or they may 
stand obliquely thereto, as may be preferred; 
"but in the latter case the edge should form 
the segment or portion of a helix; b represents 
a pulley near to the upper end of the axis .T; 
and I a pulley or drum, which may be made 
to revolve by horse, steam, or other motive 
power, and from which a belt may extend 
around the pulley b, to drive the planing-cyl- 
inder and other parts of the machinery; G is 
•the carriage, which is represented as being 
■drivea forward by means of a rack and pin- 
ion, H; against this carriage, the plank K, 
'which is to be planed, tongued, and grooved, 
is placed, and is made to advance with it. It 
will be manifest, however, that the plank may 
be moved forward by other means, as, for ex- 
ample, by an endless chain or band, passing 
around drums or chain-wheels, or by means 
of geared friction-wheels borne up against it. 
To cause the carriage and plank to move for- 
ward readily, there ntay be friction-rollers, 
f f f , placed horizontally, and extending under 
them; the rollers f f f, which stand vertically, 
are to- be made to press against the plank and 
keep it close to the carriage, and thus prevent 
the action of the cutters from drawing the 
plank up from its bed in cutting from the planed 



surface upward; they may be borne against it 
by means of weights or springs, in a manner 
well known to machinists. In a single hori- 
zontal machine, the horizontal friction-rollers 
may be geared and the pressure-rollers placed 
above them to feed the board with or without 
the carriages, a bed-plate being used directly 
under the planing-cylinder. 

[Fig, 2 is a separate view of the planing-cyl- 
inder, with its knives or cutters; and fig. 3, an 
end view of one of the heads. E B are the 
revolving cutters, or tonguing and grooving" 
wheels, and D D, whirls upon their shafts, 
which may be driven by bands, or otherwise, so 
as to cause said wheels to revolve in the prop- 
er direction. 

[Fig. 4 is a side view of one of these wheels; 
fig. 5 is an end view of the tonguing-wheel; 
and fig, 6 an edge view of the grooving-wheel; 
the latter being each shown with two cutters 
in place. The number of cutters on these 
wheels may be varied, but they are represented 
as furnished with four. The cutters may be 
fixed on the sides of circular plates, with their 
edges projecting beyond the periphery of said 
plate. 

.{The edges of the plank, as its planed part 
passes the planing-cylinder, are brought in eon- 
tact with the above-described tonguing and 
grooving wheels, which are so placed upon 
their shafts as that the tongue and groove 
shall be left at the proper distance from the 
face of the plank, the latter being sustained 
against the planing cylinder by means of the 
carriage or bed-plate, or otherwise, so that it 
can not deviate, but must be reduced to a 
proper thickness, and correctly tongued and 
grooved. 

[In fig. 1, above referred to, only one car- 
riage and one pair of cutter-wheels are shown, 
it not being deemed necessary to represent 
those on the opposite side, they being similar 
in all respects. 

[Fig, 7 represents the same machine, with 
the axis of the planing-cylinder placed hori- 
zontally, and intended to operate on one plank 
only at the same time. A A is the frame; B 
B, the heads of the planing-cylinder; O O, 
the knives or cutters attached to said heads. 
To meet the different thicknesses ot the planks 
or boards, the bearings of the shaft or cylinder 
may be made movable, by screws or other 
means, to adjust it to the work; or the car- 
riage or bed-plate may be made so as to raise 
the board or plank up to the planing-cylinder. 
E and E' are the revolving cutters, or tonguing 
and grooving wheels, which are placed upon 
vertical shafts, having upon them pulleys, D 
D, around which pass belts or bands from 
the main drum, I, to which a revolving motion 
may be given by any adequate motive power. 

[From the drum, I, a belt, L, passes also 
around the pulley, b, on the shaft of the plan- 
ing-cylinder, and gives to it the requisite mo- 
tion. There may in this machine be a horizon- 
tal carriage moved forward by a rack and oiu- 
ion, in a manner analogous to that represent- 
ed in fig. 1; but in the present instance the 
plank is supposed to be advanced by means ot 
one of two pairs of friction or feed rollers, 
shown at f f; the uppermost, f f, of the pairs 
of rollers, may be held down by springs, or 
weighted levers, which it has not been thought 
necessary to show in this drawing, as such are 
in common use. The lowermost of these roll- 
ers may. be fiuted or made rough on their sur- 
faces, so as to caus3 friction on the under side 
of the plank. M JI' are pulleys on the axles 
of these lower rollers, which are embraced by 
bands, N N', which also pass around a pulley, 
O, on a shaft which crosses the frame A A, 
and has a pulley, T, on it, which is embraced 
by the belt, F, on a pulley, Q, on a shaft of the 
main drum, I; these bands and pulleys serve 
to give motion to the feed-rollers, as will be 
readily understood by inspecting the drawing. 
R II are guide-strips, used in place of the 
rollers used for the same purpose, and also 
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for bearing or friction rollers, when the ma- 
chine is vertical, to direct one edge of the 
plank, and against its opposite edge; any 
pressure may be used equal to the weight of 
the board or plank, ^yhen worked in a vertical 
position. One of the cutter-wheels should be 
made adjustable, to adapt it to stuff of differ- 
ent widths. 

[The planing-eylinder, and likewise the cut- 
ter or tonguing and grooving wheels, may be 
constructed in the manner represented in figs. 
2, 3, 4, 5, and 6, and hereinbefore fully de- 
scribed. One of the heads of the planing- 
wheel may be made movable to accommodate 
its width to the width of the boards or plank 
to be planed. 

[The respective parts of this machine may 
be varied in size, as may also the velocity of 
the motion of the planing-eylinders and cutter- 
wheels; but the following has been found to 
answer well in practice: The planing-eylinder, 
having four knives or cutters, may be twelve 
inches in diameter, and may make two thoti- 
sand and upward revolutions in a minute. In 
a machine like that shown in fig. 7, the main 
drum, I, may be two feet in diameter, and may 
be driven with the speed of five hundred and 
upward revolutions in a minute. The pulleys 
on the planing-cylinder, and on the cutter- 
wheels, may be six inches in diameter. The 
plank should be moved forward at the rate of 
about one foot for every hundred revolutions 
of the cutter-wheel; and, of course, the diame- 
ter of the feed-rollers and of the pulleys by 
which they are turned must be so graduated as 
to produce this result. The size and speed of 
the above parts of this machine may be in 
some degree varied; but the above hdve been 
found to work well. 

[Having thus fully described the parts and 
combinations of parts, and operation of the 
machine for planing, tonguing, and grooving 
boards or plank, and shown various modes in 
which the same may be constructed and made 
to operate without changing the principle or 
mode of operation of the machine, what is 
claimed therein as the invention of William 
Woodworth, deceased, is the employment of 
rotating planes, substantially such as herein de- 
scribed, in combination with rollers, or any 
analogous device, to prevent the boards from 
being drawn up by the planes when cutting up- 
ward, or from the reduced or planed to the 
unplaned surface, as described. 

[And also the combination of the rotating 
planes with the cutter-wheels for tonguing 
and grooving, for the purpose of planing, 
tonguing, and grooving boards, etc., at one 
operation, as described, and also the combi- 
nation of the tonguing and grooving cutter- 
w^heels for tonguing and grooving boards, and at 
one operation, as described. 

[And, finally, the combination qf either the 
tonguing or the grooving cutter-wheel for 
tonguing or grooving boards, etc., with the 
pressure-rollers, as described, the effect of the 
pressure-rollers in these operations being such 
as to keep the boards, etc., steady, and prevent 
the cutters from drawing the boards toward 
the center of the cutter-wheels, whilst it is 
moved through by machinery. In the planing 
operation, the tendency of the plane is to lift 
the boards directly up against the rollers; but 
in the tonguing and grooving, the tendency is 
to overcome the friction occasioned by the 
pressure of the rollers. 

[William W. Woodworfh, 
[Adm'r of William Woodworth, Deceased. 

[Witnesses: 
[James Milholland, 
[Chas. M. Keller.] 5 

[For other cases involving this patent, see 
note to Bicknell v. Todd, Case No. 1,3S9.] 

^[Published in 1 Fish. Pat.Kep. 029. as a note to 
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Case UTo, 5,403. 

GIBSON et al. v. WILLIAMS, 

[Brunner, Col. Cas. 19; i 2 Hayw. N. O. 281.1 

Circuit Court, D. North Carolina. 1S03. 

Heir — Liability fok Debts of Anoestoh. 

If an heir pay debts of his ancestor, so much 
of the land which descended to him, as is equal 
to such payments, shall be deemed to have 
been purchased by the heir. The surplus of 
such land shall be charged to him at its value 
at the time he sold it; not what it was worth 
at the time it descended to him. The heir 
is not liable to other creditors of the ancestor 
for interest on such surplus. 

This was a scire facias [against the heir of 
Williams] to subject him to the payment of a 
debt recovered against the executor of Wm. 
Williams, his ancestor. He pleaded that h& 
had nothing by devise, and as to what he had. 
by descent, that he had in 1796 mortgaged 
the lands descended, to certain creditors of 
his ancestor for eighteen hundred dollai-s, and. 
had paid bond debts besides to the value of 
the lands. It appeared he had in 1801 sold, 
the equity of redemption, and these questions 
arose as to the value above the debts paid for 
his ancestor— First, shall he pay interest for 
the surplus ? and it was held by MARSHALL,. 
Circuit Justice, and POTTER, District Judge, 
that he should not; secondly, as to the value, 
shall it be estimated at its worth at the death 
of the ancestor, or at the time of the mort- 
gage, or at the time of sale in 1801? 

PER CURIAM. So much of the lands, as 
the money secm-ed by the mortgage was 
worth, shall be deemed to have been pm-- 
chased by the heir, by payment of the debts 
of the ancestor; the surplus of the land shall 
be estimated at its worth at the time of sale 
in 1801. It must not be valued at its worth 
at the time of descent to the defendant, for 
the intermediate profits are a recompense for 
the expenses incident to holding the land, 
such as taxes and the like. Verdict and 
judgment accordingly. 



Case N"o. 5,404. 

Ex parte GIDDINGS. 

[2 Gall. 55.] 2 

Circuit Court, D. Massachusetts. May Term, 
1814. 

Seamen — Shipping for Privateer Cruise — Dis- 
ability — Share in Prizes. 

If a mariner ship for a cruise on board of a 
privateer, and afterwards, before the departure 
fiom port on the cruise, he is disabled from 
duty, and leaves the privateer by common con- 
sent, he is not entitled to share in the prizes 
made during the cruise — aliter, if the disa- 
bility occurred during the cruise. 
[Cited in Nevitt v. Clarke, Case No. 10,138; 

The George Burnham, Id. 5,331; Neilson 

V. The Laura, Id. 10,092.] 

1 [Reported by Albert Brunner, Esq., and. 
here reprinted by permission.] 

2 [Reported by John Gallison, Esq.] 
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[Appeal fi'om the district court of the Unit- 
ed States for the district of Massachusetts.] 

In this case a petition -was filed by John B. 
G-iddings, praying to be allowed a seaman's 
full share of the prizes made by the privateer 
America, John Kehew commander, during 
her cruise, the proceeds of which prizes re- 
mained in the court for distribution. From 
the allegations and testimony in the case it 
appeared, that Giddings shipped as a sea- 
man on board the ship America, in March, 
1813, for a four months' cruise. That he 
went on board the ship and did duty, but 
before the cruise was actually begun, qnd 
while the ship lay in Salem harbor, in the 
course of his duties on board, he froze both 
his hands, by which accident he was wholly 
disabled from going on the cmise, and with 
the consent of all parties immediately left the 
ship, 

Mr. Putnam, for petitioner, contended, that 
the enterprise had commenced, and that Gid- 
dings having been, without his default, pre- 
vented from proceeding on the cx'Uise, was, 
by the ordinary rules of maritime law in re- 
gard to wages, entitled to a full share of 
the prize money. 

Mr. Pitman, contra, admitted, that had the 
petitioner been on board after the commence- 
ment of the cruise, and been permitted or 
compelled to go, and to remain on shore, he 
would have been entitled; but he contended, 
that the cruise had not commenced, when the 
petitioner left the ship. 

STORY, Ch-cuit Justice (after briefly re- 
citing the facts). The general question upon 
these facts is, whether a seaman, who has 
shipped for a cruise, and before the depai*ture ' 
of the privateer from the port of equipment 
becomes disabled from proceeding on the 
cruise by inevitable accident, is entitled to 
share in the prizes taken during the cruise. 
No authority has been produced to support 
the claim, and, at the argument, it was main- 
ly rested on the general position that Jhe 
contract is not divisible, and that the per- 
formance having been prevented by inevita- 
ble casualty, the party is entitled to the 
benefit of the maxim, that the act of Provi- 
dence does not in law prejudice any man's 
right If the disability had occurred during 
the cruise, and the party had remained on 
board, or had been landed at any inter- 
mediate port, there would have been little 
difficulty in applying the maxim in his favor. 
By the settled law of the admiralty, a sea- 
man, disabled on board a mex'chant ship, 
would, under like circumstances, have been 
entitled to his full wages for the whole voy- 
age. Chandler v. Grieves, 2 H. Bl. 606. Upon 
principle, there does not seem any substantial 
reason for a different rule in the case of a 
seaman hired for a cruise on board of an arm- 
ed ship. And this doctrine of the admiralty 
seems conformable to the maritime law of 
the most enlightened nations. See Laws of 
IOfed. cas.— 22 



Oleron, art. 7; of Wisbuy, art. 19; and of 
the Hanse Towns, art, 45; Cleirac, Us, et 
Gout. 17, 84, 104; Ord. de la Mar. lib. 3, tit, 
4, arts. 11, 13; 1 Valin, 721, 746; Kurick, 
Jus. Mar, Hans. p. 678,. tit 14, art 2. There 
is, however, an obvious distinction between 
the case of a disability, before and after the 
voyage is begun. The great object of the con- 
tract is to perform the voyage; and the labor 
done in port is considered as mei'ely auxiliaiy 
to the enterprise. If a disability then hap- 
pen before the voyage is begun, all that eq- 
uity seems to require is, that the mariner 
should be paid a reasonable sum for services 
actually rendered. In cases where the mai*- 
iner is wrongfully dismissed before the voy- 
age is begun, there may be perfect justice in 
deciding in conformity with the rule of the 
Consolato del Mare (chapter 124), and of 
Rogcus (De Nav. et Nau. note 43), that the 
wages shall be paid in the same manner, as 
if he had performed the whole voyage; yet 
in a similar case, the Ordinances of the Hanse 
Towns (article 41), and of France (lib, 3, tit 
4, art 10), give the mariner only one-third 
part, and the Ordinance of Wisbuy (article 
3), one-half part of his wages, although, in 
case of dismissal after the voyage is begun, 
the whole wages are allowed. Cleirac, Us. 
et Cout. Oler. 1. S, § 19. And I take the set- 
tled rule in England to be, that if, after the 
seamen are hired, the voyage is broken up, 
or they are wrongfully dismissed before the 
voyage is begun, they are entitled to their 
wages during the time of their retainer, and 
if they have sustained any special damage, 
to a reasonable compensation for that also. 
But, if the seamen are wrongfully dismissed 
after the voyage is begun, they are entitled 
to their wages for the whole voyage. Wells 
V. Osman, 2 Ld. Raym. 1044; Abb. Shipp. 
pt 4, c. 2, §§ 1, 5; 2 Brown, Adm, Law, 533; 
Ilobinet v. TTie Exeter, 2 O. Rob. Adm. 261; 
The Beaver, 3 C. Rob. Adm. 92; Hulle v. 
Heightman, 2 East, 145. 

If, in a case of a wrongful dismissal so 
striking a distinction is made between the 
occm-renee before and after the voyage is 
begun, it should seem, that upon prin- 
ciple it ought to prevail, where the dismissal 
has been by consent, and without the fault 
,of either party. Under such circumstances 
the casualty ought not to be applied to the 
injury of either party. The Consolato del 
Mare (chapter 124) provides,. that if a mariner 
shall have labored three days, and shall fall 
sick, the master of the ship shall pay half of 
the hire or wages (del salario), and if he is- 
found in a situation not to go on board of the 
ship, to the knowledge of the other marinei's, 
the master may leave him; and the same is 
ordered to be done, if the mariner falls sick 
in foreign parts. There is nothing in this 
regulation so intrinsically equitable, that it 
ought to be adopted as a general rule of law, 
and I have not been able to find that it is. 
incorporated into the maritime code of any 
country. ' Neither Cleirac, nor Valin, nor Cas^ 
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aregis speaks of it, as such, in commenting 
upon articles in pari materia in tlie re- 
spective codes under their consideration. See 
Oleirac, Jugemens d'OIeron, p. 17, § 7; 
Casaregis, Spiegazione del Consolato, p, 116, 
c 124; 1 Valin, Comm. p. 74, art, 11. 

On the ■whole, I am of opinion, that the 
disability having occurred before the cruise 
had begun, the petitioner cannot, under the 
circumstances, be entitled to share in the 
prizes taken during the cruise, in the capture 
of which he neither actively nor constructive- 
ly assisted. If it had been necessary in this 
case to resort to other gi'ounds, I should have 
thought, that having voluntarily gone on 
shore, with the consent of all parties, from 
inability to perform the cruise it ought to 
be deemed a voluntaiy abandonment of 
the contract of shipment. In this opinion the 
district Judge concurs, and therefore the 
claim must be dismissed. 



Case KTo. 5,405. 

GIDDINGS V. DODD et al. 

[1 Dill. 116; 1 4 N. B. R-. 657.] 

Circuit Court, B. D. Missouri. 1871. 

Bakkrdpt Act— THiHTy-FiPTH Sectiox — ^Illegai, 
Pkefekences. 

1. Creditors who receive an illegal preference 
are liable to the assignee of the bankrupt; and 
the intent of the debtor to give, and of the 
creditor to secure an unauthorized preference, 
may be shown by circumstances. 

[Cited in Strain v. Gourdin, Case No. 13,- 
521; Alderdice v. State Bank of Virginia, 
Id. 154.] 

2. Pacts establishing an illegal preference 
stated. 

This cause conies before the court on a writ 
of error, to the district court for the Eastern 
district Giddings, the bankrupt, in Octo- 
ber, 1869, was a coimtry merchant, owing 
$6,000, and having assets to the amount only 
of ?2,400. In that month he sold his entire 
stock of goods to one Pendleton, for ?1,SOO, 
who executed two notes to Giddings therefor, 
one for §1,373, the other for §392. In Jan- 
uary, 1870, Dodd, Brown, & Co., to whom 
Giddings owed $3 ,400, on a business note long 
past due, having failed to obtain payment or 
security from Giddings, commenced an at- 
tachment suit against him on the grotmd that 
he had made a fraudulent disposition of his 
property, and attached the goods sold to Pen- 
dleton, and garnished him with respect to 
the note he had executed to Giddings. The 
note for $392 had been turned out by Gid- 
dings to another creditor. Shortly after the 
attachment was served, this arrangement 
was made at the instance of Pendleton, to 
wit: Pendleton was to procure Giddings to 
agree to turn out the note for 1,373, which he 
held against PcDdleton, to Dodd, Brown, & 
Co. Pendleton was entrusted by Giddings, 

1 [Reported by Hon. John F, Dillon, Circuit 
Judge, and here reprinted by permission.] 



with this note. Defendants agreed to re- 
ceive it in payment pro tamo and did so, and 
sm*rendered it, cancelled, to Pendleton, on re- 
ceiving in substitution for it his indorsad 
and secured note for the same amount, and 
payable at the same time, and the $1,373 was 
indorsed by the defendants as a credit on 
their debt against Giddings, and the attach- 
ment released. Within four months there- 
after, Giddings was forced into bankraptcy, 
and the plaintiff, as his assignee, brings tnis 
action under the 35th section of the banlu-upt 
act, to recover the sum of $1,373, on the 
ground that it was paid and received as a 
preference under circumstances which made 
it void, against the other creditors of the 
bankrupt. In the district court a jury was 
waived, and the plaintiff recovered. [Case 
unreported.] The defendants sue out a wri; 
of eiTor to this court, and complain of the 
legal propositions which the district court 
held to be applicable to the case. 

Among other things the court (Treat, District 
Judge) declared the law applicable to the case 
as follows: "If a debtor is insolvent a pay- 
ment by him to one of his creditors is, by 
presumption of law, made with a view to 
give a preference, and consequently is a fraud 
upon the provisions of the bankrupt act, in- 
asmuch as the natural and necessary conse- 
quence is the payment of one creditor with- 
out the means of like payment to the other 
creditors, whereby the equality among cred- 
itors of an insolvent intended to be secured 
by the act is defeated. Hence, if Giddings 
was insolvent, and the defendants received 
payment from him, having at the time reafon- 
able cause to believe him insolvent, the pay- 
ment was made with a view to give a pref- 
erence and In fraud of the provisions of the 
act, and the defendants had reasonable cause 
to believe such to be the debtor's intent. 
The same rule of law obtains whether the 
debtor made the payment under such circum- 
stances with or without pressure from the 
creditor — willingly or otherwise." 

Rtinkin & Hayden, for plaintiffs in error. 
Tiiomas A. Russell, for defendant in error. 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Circuit Judge. The 35th section 
of the banki-upt act [of 1807 (14 Stat 534)] 
makes payments to creditors in violation of 
its provisions void and gives the assignee the 
right to recover the amount of the illegal 
preference. The only questions which can 
be now reviewed are those arising on the 
declaration of law above mentioned. 

It correctly states the elements which must 
concur to invalidate a payment made with 
a view to give a preference. But it is ob- 
jected by the defendants that the rule of law 
declared may be abstractly correct, yet it 
was inapplicable to the circumstances of this 
case, since the evidence negatived any intent 
on the pai-t of Giddings to give a, preference, 
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■US he was either passive on the matter, or 
acted only at the instance of Pendleton, and 
the argument is, that if Giddings had no in- 
tent to give a preference then it is not pos- 
sible that the defendants could have "had 
reasonable cause to believe that such pay- 
ment was made (by him) in fraud of the pro- 
Tisions of the bankrupt act." 

But it is undeniable that Giddings did con- 
sent to and did turn out the note against 
Pendleton to the defendants. He owed in 
-all about ?6,000, and the note he thus gave 
in payment to the defendants constituted the 
bulk of his available assets. What could he 
have meant but to give them a preference? 
By the payment to them the defendants se- 
cm*ed a preference, — the lion's share of his 
assets, and this, too, when they knew he was 
insolvent, and had made acts which are acts 
of bankruptcy grounds for theh* attachment 
.against him. 

If imder the circumstances these defend- 
ants can retain the advantage they sought to 
derive from the attachment and through that 
agency secured, manifestly the purpose of the 
bankrupt act, which is intended to prevent 
preferences and put all general creditors upon 
an equal footing, is subverted. See Link- 
jnan v. Wilcox [Case No. 8,374]. . 

Affirmed. 



Case No. 5,406. 

GIER V. GREGG et al. 

[4 McLean, 202.] i 

-Circuit Court, D. Illinois. June Term, 1847. 

Practice— Status op Cause ok Removal— 
AmejiDatort Answer. 

1. A case removed from a state court, to the 
"circuit court of the United States, stands, in 
the latter, as it did at the time of the removal 
in the former. 

[Cited in Wolf v. Conneeticnt Mut, Life Ins. 
Co., Case No. 17,924; Moynahan v. Wil- 
son, Id. 9,897.] 

2. If an amendatory answer repeat what was 
said in the answer filed before, without vary- 
ing the defense, it may be considered as jjn- 
pertinent, and will be referred to a master, etc. 

In equity. 

Mr. Butterfleld, for plaintiff. 
Mr. Chickering, for defendants. 

OPINION OF THE COTJRTl This case was 
brought here from the chrcuit court of th& 
state, and it is now before the court on ex- 
ceptions to the answer. Leave was given at 
the last term to amend the answer. The 
counsel for the defendants [Gregg & Wald] 
contends that nothing is brought- from the 

istate court into this cotu:t, under the act of 
congress, but the process. The case, when 
removed from the state court to the circuit 

-coiurt of the United States, stands in the latter 
court as it stood in the former, before the 

1 [Reported by Hon. John McLean, Circuit 
JTustice.J , _ - 



removal. The objection to the answer to the 
amended bill is, that it repeats what was said 
•in the answer previously filed. In Story, Eq. 
PI. § SOS, it is said, that an answer to an 
amended bill is considered a part of the an- 
swer to the original bill. Therefore, if a de- 
fendant, in a fm'ther answer, or in an answer 
to an amended bill, repeats any thing con- 
tained in a former answer, the repetition, un- 
less it varies the defense, in point of sub- 
stance, or is otherwise necessary or expedient, 
will be considered as impertinent; and on 
reference to a master, such parts will be 
struck out In section S75a the author says, 
"It may well be suggested whether the plain- 
tiff has a right to dispense with the oath, and 
yet to make the answer evidence in his own 
favor as to all the facts which it admits, and 
exclude it as evidence as to all the facts 
which it denies." It would seem that the 
whole answer should be taken together, at 
least so far as one part may be explanatory 
of another, or have a direct bearing upon it. 
The court referred the answer back to the 
master, to state what part of the former an- 
swer, if any, is a fuli answer to the interroga- 
tories in the amended biU. 

[See Case No. 5,790.] 
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In re GIES. 

[12 N. B. R. 179; 7 Chi. Leg. News, 379; 21 

Int. Rev. liec. 310; 1 N. Y. Wkly, 

Dig. 101.] 1 

District Court, E. D. Michigan. 1875. 

Baxkbuptct — Attorxeys of Bankrupt as Pke- 

FKRRED CUEIHTOllS. 

Attorneys of a vohintary bankrupt are not 
entitled to payment from the assets as pre- 
ferred creditors for their services in preparing 
petition and schedules, but may prove their 
debt in the usual manner. 

[Cited in Re Thompson, Case No. 13,938; 
Re Carstens, Id. 2,409.] 

[In banla-uptcy. In the matter of Fred- 
erick Gies.] 

Petition for allowance from the bank- 
rupt's estate of an attorney's fee of one hun- 
dred dollars for services in preparing debt- 
or's petition and schedules in a case of vol- 
untary bankruptcy; also for reimbursement 
of thirty dollars and seventy cents marshal's 
fee, advanced by petitioner, 

BROWN, District Judge. The primary ob- 
ject of a debtor's petition being to obtain a 
discharge, the expenses of preparing petition 
and schedules have not been usually allowed 
as a preferred debt. Such seems to be the 
settled practice in most of the districts. 

1 [Reprinted from 12 N. B. R. 179, by permis- 
sion. 1 N. Y. Wkly. Dig. 101, contains only a 
, partial report,] 
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Bump, Bankr. (7tli Ed.) p. 225. It was so 
held in an early ease in tlie Southern district 
of New Yorli (In re Hirschherg [Case No.* 
6,530]), and the same principle was after- 
ward applied to claims for services in pre- 
paring schedules In a ease of involuntary 
bankruptcy (In re Bigelow [Id. 1,397]). See, 
also, In re New Lamp Chimney Co. [Id. 
10,168]; In re Evans [Id. 4,552]. 

The question was" fully discussed by the 
late Judge Hall in the ease of In re Jaycos 
[Case No. 7,240], in which it was held that 
attorneys of the bankrupt were general 
creditors, and must prove their debt in the 
usual form for all services rendered prior 
to adjudication. 

A contrary rule seems to have been adopt- 
ed in Re Kennedy [Case No. 7,700]; but I 
am unable to say upon what ground this de- 
cision is placed, as the authority is not ob- 
tainable here. I have no doubt that an at- 
torney may demand and receive a reasonable 
compensation before rendex'ing his sei*vices, 
and that the payment therefor would be val- 
id. I think he may also take a mortgage or 
other security for the payment of his fees, 
notwithstanding the contrary decision in the 
ease of In re Evans [supra], provided that 
the claim be reasonable in amount and the 
security be taken before or at the time the 
services are rendered. In the case of In re 
Comstock [Case No. 3,074], the learned judge 
of the Western district decided that the 
debtor had a right to appear and defend 
himself against a petitioner in bankruptcy, 
and although unsuccessful in his defense the 
court had a right to allow him such expenses 
as might be just and proper, including at- 
torney's fees, to be paid from the assets; 
but with the single exception of In re Ken- 
nedy, above cited, I know of no case where 
it has been held that the attorney of a vol- 
untary bankrupt was entitled to payment 
from the estate for his services in prepar- 
ing petition and schedules. So far as I am 
acquainted with the practice in this and oth- 
er districts such claims have been almost 
univei'sally disallowed. The clerk informs 
me that in two cases in this district an at- 
torney was allowed his charges from the 
estate with the written assent of the as- 
signee, but as these are the only instances, 
among some hundreds of voluntary peti- 
tions, and no decision was rendered upon 
the question, I do not think they ought to 
be regarded as precedents. 

"Whatever doubts, however, might have 
existed prior to the adoption of the new 
rules, with respect to such allowance, T think 
the practice is now put at rest by general 
order No. 30, which expressly states that 
"no allowance shall be made against the es- 
tate of the bankrupt for fees of attorneys, 
solicitors, or counsel, except when neces- 
sarily employed by the assignee, when the 
same may be allowed as disbursements." 
This rule is vei*y biroad, apparently embra- 
cing involuntary as well as voluntary cases. 



and I think should be applied to cases pond- 
ing at the time of its adoption as well as 
claims thereafter accruing. Meigs v, Pai-ke, 
1 Morris aowa) 378; Ellis v. "Whittier, 37 
Me. 548; Billings v. Segar, 11 Mass. 340; 
McMasters v, A'ernon, 4 Duer, 625. I am 
compelled, therefore, to disallow the claim 
for attorney's fees, although it is conceded 
in this case to be reasonable in amount. 

I think, however, the court may make an 
order for the reimbursement of the amount 
paid to the marshal for his fees in giving 
the notices required by law (Bump, Bankr. 
p. 226), and it is so ordered. 



Case Wo. 5,408. 

In re GIFFORD. 

[16 N. B. R. 135.] 1 

District Court, W. D. Michigan. Aug. 4, 
1877. 

Bankruptcy — Right to Discharge — Consest— 
Involuntary Bankruptct. 

1. In the absence of consent by creditors in 
voluntary cases, no matter when commencid 
nor when the debts were contracted, tlie assets 
must pay thirty per cent., or there can be no 
discharge. 

[Cited in Re Townsend, 2 Fed. 562.] 

2. In compulsory cases, if otherwise entitled 
thereto, the bankrupt is entitled to a discharge 
irrespective of the assent of creditors or the 
amount of his assets. 

[In bankruptcy. In the matter of Haviland 
Gifford.] 

Arthur Brown, for bankrupt 
Edwards & Sherwood, for creditor. 

WITHE Y, District Judge. Sept. 26, 1876, 
a voluntary petition was filed and an adjudi- 
cation followed. Debts have been proved up- 
on which the bankrupt is liable as principal 
debtor, all contracted prior to January, 1869. 
There were no assets. Under such a state of 
facts a discharge is asked. The law now in 
force applicable to the question is the 9th 
section of the act of June 22, 1874 [18 Stat. 
178], which declares: "In cases of voluntary 
bankruptcy, no discharge shall be gi-anted to 
a debtor whose assets shall not be equal to 
thirty per centum of the claims proved against 
his estate, upon which he shall be liable as 
principal debtor, without the assent of at 
least one-fom-tli of his ci'editors in number, 
and one-third in value; and the provision in 
section 33 of the act of March second, eighteen 
hundred and sixty-seven [14 Stat. 533], re- 
quiring fifty per centum of such assets, is 
hereby repealed." Section 21 of the same 
act repeals all acts and parts of acts incon- 
sistent with the provisions of this act 

Nevertheless, it is contended for the bank- 
rupt that the previous condition of the law, 
which gave a discharge as to all debts con- 
ti'acted prior to 1869, whether the assets pay 
anything or not, entitles this applicant to a 

1 [Reprinted by permission.] 
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discharge. Original section 33 (14 Stat. 533); 
amendment of 186S (15 Stat. 227, § 1); addi- 
tional amendment of 1870 (16 Stat 270, § 1). 

We know of no decided case that sustains 
such proposition, and if any was cited we 
could not follow it unless it was rendered by 
a court whose decision would be binding on 
this court In re Sheldon [Case No. 12,747] 
is cited; also In re Franeke [Id. 5,046], In 
both those cases the petition and adjudica- 
tion were prior to the passage of the act of 
June 22, 1874, and it was therefore held they 
were governed, as to the question of dis- 
-charge, by the condition of the law as it ex- 
isted prior to the change in 1874. 
. First. We have to say that the cases, if cor- 
rectly decided, are not applicable or authority 
in the case at bar. They were cases pending 
prior to the passage of the act of 1874, and 
therefore held not to be governed by it. This 
case was commenced subsequent to the en 
actment of 1874, and therefore is governed 
by it 

Second. Mr. Justice Miller, at the circuit 
in Ke King [Case No. 7,781], holds the oppo- 
site view to that expressed by Judge Blatch- 
ford. See, also. Judge Lowell, in Re Griffiths 
[Id. 5,825]. The cases referred to were all 
involimtai'y, but the point decided in each is 
alike applicable to voluntary cases. It is 
simply a question as to the application of a 
remedial statute. We fully agree with the 
views expressed in the last-named two cases. 
The act of 1874 governs in both voluntaiy and 
involuntary cases. As to involuntary eases 
we have so held in several instances, in none 
of which has an opinion been written. 

As the law now stands we hold that in the 
absence of consent by creditors in voluntary 
cases, no matter when commenced nor when 
debts Were contracted, the assets must pay 
thirty per cent, not fifty per cent, or there 
can be no discharge; whereas in compulsory 
cases the banki*upt, if otherwise entitled 
thereto, is entitled to a discharge irrespective 
of the assent of creditors or the amount of 
his assets. 

We have prepared this brief opinion in 
order to promulgate the conclusions of this 
com't on the questions and points stated, and 
thus avoid having them again argued before 
us. 
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GIFFORD v. KOLLOCK. 

[3 Ware, 45; i 19 Law Rep. 21.] 

District Court, D. Massachusetts. Jan., 1856. 

Seamen— MiKou Shippixg fob Whaling Voyage 
— Consent op Parents — Conthact tvithout 
Teumination of Time oii Place — Usage of 
Port— Trading Vovage— Desertion — Forfei- 
ture OP Wages— Palliating Circumstances. 
1. Where a minor shipped for a whaling 

voyage, under the direction of his father, who 

* 1 [Reported by George F. Emery, Esq.] 



furnished his outfit of clothing, the libel was 
rightly brought in the father's name. 

2. A description of a whaling voyage, "to 
the North Faciiic Ocean and elsewhere," is a 
defective desci-ption. A contract for a voyage 
that has no termination of time or place, is a 
void contract. 

[Cited in Slocum v. Swift, Case No. 12,954.] 

3. If the usage of a particular port, or a par- 
ticular trade, authorizes an interpolation of 
the port of departure as the port of termina- 
tion, this must be qualified by another implied 
term, that the return of the vessel to her home 
port shall he within a reasonable time. 

4. A whaling voyage is properly a cruise for 
taking whales, and does not include a^ trading 
voyage to dispose of the cargo after it is ob- 
tained. 

5. If the master undertakes such a voyage, 
it seems that men engaged for tlie whaling 
voyaige are not bound to continue in the ves- 
sel 

G. By the ancient maritime law, constituting 
the common law of the sea, desertion by sea- 
men, during the voyage, works a forfeiture of 
all wages previously earned. But the law is 
not imperative. The court may take into con- 
sideration palliating circumstances, not amount- 
ing to a justification, and mitigate the penalty 
to a reasonable indemnity to the owners. 

[Approved in Coffin v. Shaw, Case No. 2,- 
952. Cited in Swain v. Howland, Id. 13,- 
661; The Balize, Id. 809.] 

7. The only case of desertion in which the 
forfeiture is absolute of the whole wages, is 
when all the requisites of the statute have 
been strictly observed. St July 20, 1790 [1 
Stat 133]. 

In admh'alty. 

Mackie and Cushman, for libellant 
Eliot and Stetson, for respondent 

WARE, District Judge. This is a libel 
filed by Benjamin R. Gifford, against Lemuel 
Kollock, of New Bedford, owner of the ship 
Alice Frazier, for the lay or share earned by 
his son, a minor in a whaling voyage. The 
description of the voyage in the shipping 
articles, it is agreed, was a whaling voyage 
to the North Pacific Ocean and elsewhere. 
Young GifCord shipped September 10, 1851, 
being then between fifteen and sixteen year.-5 
of age, and continued in the ship till March 
9, 1855, three years and seven months. On 
that day the ship being at Melbourne, in 
Australia, and it being the day before she 
sailed on her return to her home port, he de- 
serted. During the whole period up to the 
time of his desertion, it is admitted that he 
performed his duties in an unexceptionable 
maimer, and that his deportment was uni- 
formly satisfactory to the master. Indeed, 
so well satisfied was the master with his 
conduct as well as with his ability and fidel- 
ity as a seaman, that he was promoted from 
a foremast hand to be a boat-steerer, an 
office whiQh, according to the usage of this 
trade, entitled him to an increased compen- 
sation. 

The first objection to the libel made by the 
respondents is, that the suit is not rightly 
brought by the father, but that it should be 
in the name of the son, and that the recov- 
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ery, if any be had, should be for bis benefit 
My opinion is, tliat this objection cannot 
prevail. The shipping articles are not pro- 
duced, but it is proved that the son signed 
them, and that the father witnessed his sig- 
nature. It further satisfactorily appears, 
that the father made the contract and all the 
arrangements for the voyage, furnishing his 
child with an outfit of clothing for a three 
years' voyage. There is no pretence of evi- 
dence that he renounced his paternal author- 
ity or rights, nor is there any show of proof 
that the son claimed to be an emancipated 
minor, and entitled to his earnings, but the 
contrary is clearly inferable from ttie whole 
evidence. A parent is not, on slight circum- 
stances, to be presumed to abandon his right 
of control over his children during *their 
minority; and while he performs his paren- 
tal duties of providing for their support and 
education, he is entitled to the proceeds of 
their labor. My opinion is that the suit is 
rightly brought in the parent's name. 

The second objection relied on, and this is 
the important question involved in the case, 
is, that whatever lay or share, which is in 
the nature of wages, might be otherwise due 
to the parent, all his son's earnings were 
forfeited by his desertion at Melbourne. It 
Is not claimed that the statute forfeiture has 
been incurred. But then it is said that, 
independent of the statute, a forfeiture is in- 
curred under the common and ancient mar- 
itime law. It is certainly true, that deser- 
tion doe?, by the maritime law, work a for- 
feiture of all wages previously earned in the 
course of the voyage.2 The reply of the 
iibellant to this is in substance, a denial of 
the fact. It is contended that the voyage, 
according to the just interpretation of the 
contract, terminated de facto at Melbourne, 
and there can be no desertion after the voy- 
age is at an end. 

It is admitted that the voyage described in 
the shipping articles, was "a voyage to the 
North Pacific Ocean and elsewhere," What- 
ever objection there may be to the vague- 
ness of the term elsewhere, in the description 
of a common trading or freighting voyage, 
it does not seem to apply with so much force 
to a whaling voyage. Such a voyage may, 
perhaps, be properly enough described as a 
cruise on the high seas in search of whales. 
They must be sought where they are to be 
found, and, from their migratory habits, 
they are not always to be found in the same 
parts of the sea. The nature and object of 
the voyage does not admit of any particular 
description of the localities intended to be 

2 In all times since the revival of commerce 
in the middle ages, desertion has been held to 
incur a forfeiture of wages. Con&ulate de la 
Mer (Transl. of Baucher) e. 26S. It appears 
from several chapters of the Consulate of the 
Sea, that in early ages the service of seamen 
was cousidered as in part, at least, a military 
service. Chapters 1G9-178. And by some of 
the old ordinances, desertion is punished with 
the severity of military law. 



visited. But the objection in this case is 
of a different character. The voyage de- 
scribed contains no terminus. The enter- 
prise for which young Giffiord engaged, may 
be said to have been completed when the ves- 
sel was filled with oil. But the contract 
does not say when or where the voyage shall 
end. An engagement for a voyage that has 
no termination in time or place, cannot be 
a, binding contract. Now, it is not denied 
that the cruise for whales, the enterprise for 
which Giflford engaged, terminated at Mel- 
bourne. Nothing remained to be done but 
to dispose of the cargo. But this constituted 
no part of the service for which the crew en- 
gaged. When the cargo is brought into port, 
it is the part of the owners to convert it into 
money and distribute the proceeds. 

After the cruise was ended the vessel went 
to Sydney and Melbourne, in Australia, and 
at the latter port disposed of part of her 
cargo. It does not distinctly appear from 
the evidence, whether the object in going to 
these ports was to sell her cargo or to ob- 
tain supplies, but it seems that, at least in 
part, the object was trade. It is on this 
ground argued that the voyage properly ter- 
minated there. The enterprise, the object of 
the voyage, so far as the engagement of the 
crew extended, was accomplished. 

It was stated at the argument that, in ship- 
ping papers of vessels engaged in the whale 
fisheiy, it is an understood term of the con- 
tract, that the voyage terminates on the ar- 
rival of the ship in her home port If it is 
so, it ought to be so expressed. But supposing 
this term to be interpolated, it must in all fair- 
ness be qualified by another understood term; 
that is, when the vessel is full, and a return 
cargo is obtained, the vessel shall return to 
her home port with no unnecessary d6Iay. If, 
on her return, she should touch at one or more 
ports on her way, and dispose of a part of 
her cargo without materially prolonging the 
voyage, a court might not readily hearken to 
a complaint on the part of the crew. But it 
is to be remembered that when tlie cruise is 
at an end, the seamen cease to earn wages; 
and that it belongs to the owners to dispose 
of the cargo for the common benefit of all in- 
terested. If the master deviates from his 
course home, and goes to a foreign port to 
seek a market for his oil, this is a departure 
from the voyage for which the seamen en- 
gaged. It is the commencement of a trading 
voyage. If he may deviate to seek a market 
in one port, it is difiicult to say that he may 
not in two or more, and the period of service 
for the crew be indefinitely prolonged, with- 
out any addition to their compensation. This, 
it seems to me, would be such a breach of the 
contract on the part of the master, as would 
liberate the crew from their obligation to con- 
tinue in the ship. But the evidence with re- 
gard to their stopping at the ports of Sydney 
and Melbourne, whether it was a deviation 
fi'om the course of the return voyage, and 
whether it was exclusively or mainly for the 
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purpose of trade, is not so full and clear that 
I feel prepared to place the decision of the 
cause on this point. 

But even in this question, admitting the 
construction of the contract contended for, 
that the termination of the voyage was the 
arrival of the vessel at her home port; and fur- 
ther, that there was no deviation that would 
excuse the seaman for leaving her, are the 
owners in a condition to enforce the forfeiture 
against the parent, under the general mari- 
time law? The statute appears to be per-- 
emptory. If there is a wilful absence of more 
than forty-eight hours, and all the requisites 
of the statute are exactly complied with, the 
forfeiture is absolute. It is declared that the 
wages shall be forfeited, and it seems to leave 
no discretion to the court. Nothing short of a 
justification of the desertion, such as extreme 
severity or cruelty on the part of the officers, 
it seems, will authorize the court to decline to 
apply the forfeiture. But it is admitted that 
this case is not brought within the statute. 

But the maritime law, as I understand it, 
Is less imperious, and trusts more to the con- 
science and discretion of the court. Deser- 
tion, that is. leaving the ve<!sel with the in- 
tention of abandoning it and not returning, 
works a forfeiture. Such is the general rule. 
But after a desertion, if the seaman repent 
and returns, the law is indulgent. It is then 
considered, not as a case of total forfeiture, 
but as one for compensation and indemnity to 
the owners for the loss of service; and the 
seaman is punished and the owners indemni- 
fied by a proper deduction from his wages. 
The law looks with indulgence on the faults 
of seamen when they are free from malignity, 
and arise from thoughtlessness, improvidence, 
and that want of consideration which is so 
characteristic of them as a class. In such 
cases it inflicts its penalties with gentleness 
and reluctance; and in so doing it will look 
to the conduct of the offlcei-s towards the 
men, as well as make some allowance for the 
habitual improvidence of the men. And this 
it will especially do, when such conduct may 
in any way have tended to produce the fault 
which it is sought to punish. 

The libellant, the father, has, I think, just 
cause of complaint in regard to the conduct 
of the master towards this boy, in two par- 
ticulars. The first is, that after the desertion, 
though he remained in port a day before sail- 
ing, he made no effort to find him and bring 
him on board. He knew him to be a minor, 
intrusted by a parent to his care, and whose 
conduct is admitted to have been exemplary 
through the whole of three years and seven 
montJis' service. Yet, so far as the evidence 
goes, he not only made no attempt to find the 
boy and bring him back, but did not even 
inquire for him. 

The second fault of the master was in the 
unreasonable advances he made to the boy 
during the voyage. He knew, or ought to 
know that he was not earning wages for him- 
self; or if he was ultimately to have them. 



that they were claimed by the father, if not 
for. his own use, at least in trust for his son. 
Young Gifford was furnished with an outfit 
of clothing for three years, and he remained 
in the vessel but seven months longer.. He 
could need but little for clothing, and yet the 
master has charged against him three hundred 
and fifty dollars. One himdred was paid to 
him at one time, and fifty at another. What 
reasonable cause could there be for such 
advances? It was quite impossible that they 
could be required for necessaries. And it 
should . be further observed, that the very 
witnesses whom the owners rely upon to 
prove-the desertion, that is, that Gifford left 
the vessel with the intention of not returning, 
also prove that the cause of it was, that ie 
was afraid to go home and meet his father 
with such advances charged against him. 

Whether advances to this amount are le- 
gally chargeable on the wages, in a suit by 
the parent or natural guardian, without some 
evidence to show that under the circum* 
stances they were reasonable and proper, 
need not be considered in the present stage 
of the case." 

The only question now to be determined is, 
whether, there having been an admitted de- 
sertion under the general maritime law, but 
not brought by the proof within the condi- 
tions of the statute, the court is bound to 
visit the offence with the penalty of a for- 
feiture of the entire wages; or whether, by 
the maritime law, this coiul: has authority 
to take into consideration circumstances of 
palliatiou, not amounting to a Justification, 
and mitigate the penalty to a reasonable and 
proper indemnity to the owners, for any. 
damage they have sustained from the delin- 
quency of the seaman. My opinion is, that 
the court has that power; and that the facts 
in proof make this a proper case for exer- 
cising it.3 It seems to me to be unconscion- 
able and unjust to mulct this boy, supposing 
him to have a substantial, though not a legal 
and technical interest in his wages, of the 
entire earnings of more than three years, 
and a half laborious and dangerous service, 
for a fault, blamable indeed, but which was 
induced mainly, if not exclusively, by the 
improper conduct of the master. If, in con- 
sequence of the desertion, the owners have 



3 Since this opinion was delivered, I have 
been favored through the politeness of the au- 
thors with the first volume of Blatchford and 
Howland's Reports, just issued from the press, 
containing the admiralty decisions of Judge 
Betts. It is an addition to our books of ad- 
miralty jurisprudence of very great value. The 
extensive learning and great experience of 
Judge Betts, give to his opinions a command- 
ing authority. I find that the principal ques- 
tion involved in this case, has been repeatedly 
decided by him, that the only case in which it 
is imperative on the court to pronounce for an" 
entire forfeiture of wages, is when the deser-' 
tion is proved precisely according to the re- 
quirements of the statute. The Cadmus [Case 
No. 2.2801; The Martha [Id. 9,144]: The.EliKa-i 
heth Frith [Id. 4,361]; The Union [Id. 14,347],. 
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sustained' any damage, as is suggested, the 
proof being produced, it should be deduqted 
from the wages. 
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In re GILBERT. 

n Lowell, 340; i 3 N. B. E. 152 (Quarto, 37).] 

District Court, D. Massachusetts. July, 1809. 

Baskkcptcy— Examination of Bankrupt — Sec- 
ond Okder— Testimony op Bankkopt's Wife 
— Examination of Thikd Persons. 

1. It is the intent of section 26 of the bank- 
rupt act [of 1867 (14 Stat. 529)] that the bank- 
rupt should be fully examined as to all his 
dealings, &c., but not that he should be exam- 
ined by each creditor separately. It is there- 
fore the practice to require the assignee to see 
to it that the first examination is thorough 
and complete, and it is not the practice to 
grant a second order for examination except 
for cause. 

[Cited in Re Vogel, Case No. 16,984.] 

2. And for like reason the order is not passed 
before the appointment of the assignee wifiout 
special cause. 

3. The bankrupt's wife may be required to 
testify to all facts and transactions to which 
she was either a party or a witness, but not to 
mt-re confessions or admissions of her hus- 
band concerning his dealings with third per- 
sons. 

4. Third persons are required to submit to 
examination only on cause shown by affidavit 

A creditor having applied for leave to ex- 
amine the bankrupt [.Joseph F. Gilbert] and 
his wife, the practice of the court was thus 
stated by 

LOWELL, District Judge. The twenty- 
sixth section of the act gives the court power 
to require the bankrupt to attend and be ex- 
amined at any time, on reasonable notice, 
upon the application of the assignee or of 
any creditor, or without any application. 
This devolves upon the court not merely a 
power, but a duty, to order the examination 
. when it shall be shown to be proper, for the 
due administration of the estate. Our prac- 
tice is to order one examination of the bank- 
rupt, as of course, upon the application of 
the assignee or of any creditor who has 
proved his debt. But that the bankrupt may 
not be harassed by vexatious applications, 
the rule is, that this first examination shall 
extend to all matters concerning which any 
person interested wishes to inquire. To this 
end, if a creditor makes the application, he 
is to notify the assignee of the time and 
place appointed, and the assignee is to noti* 
fy all other creditors who, so far as he is in- 
formed, have any wish to examine the bank- 

^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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rupt, and Is to see to it that this hearing is 
thorough. Any person interested has the 
right to take up the examination when the 
person who first makes it has finished, and 
so throughout, subject to tlie supervision and 
control of the register as to the details. No 
other application will be granted, except for 
cause. For a like reason, an examination 
will not be ordered before the appointment 
of the assignee, excepting for cause. These 
rules have been found to work well for all 
parties, and will be adhered to. 

The same section authorizes the couit to 
require the attendance of the wife, and her 
examination as a witness, for good cause 
shown. It has been a matter of considerable 
doubtwith me what cause is sufficient for the 
passage of such an order. Without profess- 
ing to have fully resolved this doubt, I have 
determined upon the whole that the statute 
intends to make the wife a witness to facts 
within her own knowledge, and more es- 
pecially to transactions in which she has 
been a party, but not to mere confessions 
or admissions of her husband, made in the 
confidence of the conjugal relation, concern- 
ing his dealings with third persons. I can- 
not bring myself to believe that congress 
intended to destroy this most sacred of all 
confidences. I have therefore passed the or- 
der only when it has appeared by affidavit 
that the wife has been a party or a witness 
in the matters proposed to be inquired about; 
and the subject-matter is to be set forth in 
the order for the guidance of the parties in 
the examination. 

A like practice prevails in respect to the 
examination of third persons under the gen- 
eral words of section twenty-six. It must be 
shown by affidavit that there is cause to be- 
lieve that they can disclose something bene- 
ficial to the creditors, and they are to be ex- 
amined only on the subjects specified. 

In this case, it is shown that the wife pro- 
fesses to be a creditor of the estate, and she 
may therefore be examined as fully in re- 
gard to her supposed debt as any other cred- 
itor might. This I consider the true pur- 
pose of the statute. Order accordingly. 



Case No. 5,411. 

In re GILBERT et al. 

[1 N. T. Leg. Obs. 327.] 

District Court, N. D. New York. 1843. 

Bankbdptcy — Partnership, 

It is too late after parties have been de- 
clared bankrupts as partners, to allow ob- 
jections to be filed disputing their being part- 
ners at the time of their application. 

One of the objections to the discharge in 
this case was, that the bankrupts [Gilbert 
and Lamphier], who had petitioned for the 
benefit of the act as partners in trade, as 
such had been decreed banki'upts without ob- 
jection on this ground, were not in fact part- 
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ners at tlie time of their application, but Iiad 
ceased to be such several years before. Dep- 
ositions liad been taken in support of otlier 
■objections, and also of this: and there was 
strong evidence tending to show that the 
banki'upts were not entitled in law to be con- 
sidered partners at the time of their appli- 
cation. 

air. Myers, for bankrupts. 
Mr. Newton, for creditors. 

■CONKLING, District Judge. It is too late 
to wrge this objection. The question, wheth- 
er the petitioners were partners, was directly 
involved in their application to be declared 
bankrupts. In theh* petition they averred 
that they were so, and no one appeared to 
contest the fact. They were therefore ad- 
judged to be so, and were declared bank- 
rupts accordingly, and the point must now 
be considered as settled. Besides, it would 
be highly mischievous, after a decree of bank- 
i-uptcy has been entered, and the effects of 
the petitioners have gone into the hands of 
the assignee, and been wholly or in part con- 
verted into money, to allow objections which, 
if they should prevail, would render the 
whole proceeding void. 



GILBERT (BENCHLEY v.). See Case No. 

GILBERT (GLARK v.). See Case No. 2,822. 

<JILBERT (CUTTING v.). See Case No- 3.- 
519. 
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GILBERT et al. v. GAUGAR et al. 

[8 Biss. 214; i 10- Chi. Leg. News, 340.] 

Circuit Court, N. D. Illinois. June, 1878. 

Time Coxtracts — Statute Construed — Adjust- 
ing DipPEKENCEs— Liability op Cus- 
tomer TO BitOKEK. 

1. The Illinois statute (Rev. St. c. 38, § 130) 
was not intended to prohibit sales of grain or 
other commodities for future delivery where 
the seller reserves to himself a simple option 
as to the time of delivery within certain limits. 

2. If one makes a contract to deliver grain 
during a future month at a fixed price, and 
by reason of the adverse aspect of the marliet, 
■directs his brolters to settle with the purchasers 
before the maturity of the contract, this does 
not make the contract void as a gambling trans- 
action, and he is liable for the differences paid 
by the brokers in his behalf as well as for 
their commissions. 

;[Cited in Ward v. Vosburgh, 31 Fed. 15.] 
[Cited in Wall v. Schneider, 59 Wis. 359, IS 
N. W. 44G.] 

Plaintiffs [George I. Gilbert and others], 
who were brokers and commission men on 
the Chicago Board of Trade, composing the 
firm of Gilbert, Wolcott & Co., brought this 
action to recover from defendants [William 
T. Gaugar and others], their principals, for 

1 [Reported by Josiah H. Bissell, Esq.^ and 
here reprinted by permission.] 



commissions earned, and losses paid by plain- 
tiffs in settlement of time contt-acts for the 
sale of gi'ain by plaintiffs for account of de- 
fendants. The facts, about which there was 
no dispute, were, that during the year 1874, 
plaintiffs were engaged in business as com- 
mission merchants and brokers, in this city, 
and members of the Board of Trade. The de- 
fendant, Gaugar, was engaged in business at 
Kankakee, in this state, as a buyer and 
shipper of grain; defendant Holmes also re- 
sided in Kankakee. Prior to August, 1874, 
plaintiffs had made several transactions on 
the board of trade for Gaugar, some of the 
conti-acts to sell for future delivery being 
filled by shipments of grain from Gaugar, 
and others being settled by adjusting the 
differences with the purchasers. A short time 
prior to August, 1874, Gaugar requested plain- 
tiffs to sell some corn on the board, for future 
delivery, and stated that defendant Holmes 
would take a half interest in the ti-ansaction. 
On the 3d of August, Holmes was in Chicago, 
and, pursuant to the arrangement made with 
Gaugar, ordered plaintiffs to sell for the joint 
account of himself and Gaugar, ten thousand 
bushels of corn for delivery in the month of 
September, the seller having the option to 
deliver at any time during the month of 
September. The plaintiffs on the same day, 
pm-suant to direction, sold to Hm-lbut & Co., 
ten thousand bushels of corn for September 
delivery, at 63% cents per bushel. This 
transaction was afterwax'd, by consent of all 
pai'ties, changed to a sale for October deliv- 
ery, and on the 9th day of Sejitember, plain- 
tiffs, by order of defendants, sold to W. E. 
Purness another ten thoxisand bushels of 
corn for October delivery, at 78% cents. 
The market continued to advance, and on the 
18th of September, plaintiffs, by order of de- 
fendants, closed the transaction by buying 
from Hm-Ibut & Co. ten thousand bushels of 
corn, of Trego & Smith, 5,000 bushels, and 
5,000 bushels of McDermid & Oertel, all for 
October delivery; and with the corn so bought 
filled the contracts of sale theretofore made. 
At the time of the sale to Hurlbut & Co., 
plaintiffs had no corn on band representing 
that transaction, and it does not appear that 
Hurlbut & Co. delivered any corn to plaintiffs 
on the September purchase. The loss on the 
two transactions was ?l,856.2o, and plaintiffs 
charged for their commission $100, making a 
total loss by defendants, for differences paid 
by plaintiffs and plaintiffs' commissions, of 
?1,956.25. Of this amount, defendants repaid 
plaintiffs ?825, leaving a balance of ?1,131.25 
unpaid, for which this suit was brought; No 
corn was ever shipped by Gaugar to plain- 
tiffs to fill either sale, but plaintiffs were 
ordered by defendants to close out the transac- 
tion on the Board of Trade on the best terms 
they could. The contracts of sale were sub- 
stantially in the following form: 

Grain contract: "Chicago, Aug. 3, 1874.— 
We have this, day bought of ^eorge I. Gil- 
bert & Co., ten thousand bushels No. 2 corn, 
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in store, at 63% cents per bushel, to be de- 
livered at sellers' option dm*ing the month 
of October, 1874, in lots of five thousand 
bushels each. This contract is subject in all 
respects to the rules and regulations of the 
Boai'd of Trade of the city of Chicago. Hurl- 
but & Co." 

Grain contract: "Chicago, Aug. 3, 1874.— 
We have this day sold to Hurlbut & Co., ten 
thousand bushels No. 2 corn, in store, at 63% 
cents per bushel, to be delivered at sellers' 
option, during the month of October, 1874, in 
lots of five thousand bushels each. This 
conti'act is subject in all respects to the mles 
and regulations of the Board of Trade of the 
city of Chicago. George I. Gilbert & Co." 

J. L. High, for plaintiffs. 
C. H Wood, for defendants. 

BLODGETT, Disti-ict Judge. The fair con- 
clusion from the admitted facts, I think, is 
that one transaction was made to settle and 
adjust the other. In other words, the dif- 
ferences between the prices at which the 
sales were made and the prices of the pur- 
chases, were settled, and the plaintiffs paid 
the losses to the buyers. 

The sole defense made. Is, that the trans- 
action falls within the option contract law 
of this state (Rev. St e. 38, § 130), and is 
void as a gaming contract. The language 
of the statute is: "Whoever contracts to 
have or give to himself or another the option 
to sell or buy at a future time any grain, 
etc.," shall be fined. "And all contracts 
made in violation of this section shall be con- 
sidered gambling contracts, and shall be 
void." 

This statute has been several times before 
the supreme comrt of this state for construc- 
tion, and the uniform ruling, so far as I 
have been able to learn from adjudged cases 
brought to my notice, has been that the stat- 
ute was not intended to prohibit sales of 
grain or other commodities for future de- 
livery. The statute prohibits "options to sell 
or buy"— not sales where the seller reserves 
to himself a simple option as to the time of 
delivery within certain limits: Wolcbtt v. 
Health, 78 III. 433; Pixley v. Boynton, 79 
111. 331; liOgan v. Musiek, 81 111. 415; Cor- 
bett V. Underwood, 83 111. 324. Rumsey v. 
Berry, 05 Me. 570, gives the same construc- 
tion to a statute similar to ours, by the su- 
preme court of Maine. 

Lyon V. Culbertson, 83 III. 33, and Picker- 
ing V. Cease, 79 111. 328, would seem at first 
to hold a different doctrine, but a careful ex- 
amination of those cases shows that the 
court proceeded upon the fact found, that 
neither party expected, at the time the con- 
tracts were made, to deliver any wheat, but 
only to adjust or settle differences. These 
two cases also differ from this in other im- 
portant features. In both those cases the 
suits were directly between the parties to the' 
contracts, and the court held' them to be 



gaming contracts, because it was found as a 
fact that neither party intended to sell or 
buy the wheat, but only to speculate in dif- 
ferences, transactions which tlie court held 
were contrary to public policy, and therefore- 
void. And while it may be well, as a mat- 
ter of public policy, to prevent parties from 
gambling by refusing to enforce gambling 
contracts between them, yet it is at least 
doubtful whether they should be allowed to 
gamble at the expense of others, and not pay 
those whom they employ to do the work, and 
who advance money for them. 

The obvious intent of the Illinois statute is 
to prohibit dealing in what are familiarly 
called "puts" and "calls," which are mere 
options to sell or buy; a class of contracts 
which the district court of this district had 
held void before the statute was enacted. Ex 
parte Young [Case No. 18,145]. But in that- 
case the court took pains to say: "I do not 
intend to be understood as holding that every 
option contract for the delivery of grain or 
stock, or that every 'put' is necessarily void,, 
but only that all these contracts, in the light 
of the testimony before the court, were, in 
their essential features, gambling contracts. 
The parties, when they made them, did not 
intend to deliver the grain, but only at the 
utmost to settle the differences," thus clearly 
distinguishing that case from this. But even 
under the English acts for the prevention of 
stock jobbing, it was held that when a broker 
had paid money on defendant's account, to 
compromise or settle differences for not de- 
livering stocks, the broker could recover from 
the principal. Faikney v. Reynous, 4 Bur- 
rows, 2069; Petrie v. Hannay, 3 Term R. 
418; Knight' v. Cambers,^ 15 O. B. 5G3, 80 
E. C It. 561; Jessopp v. £utwyche, 10 Exch. 
614'; Rosewarne v. Billing, 15 C. B, (N. S.) 
316, 109 E. C. L. 316. 

As early as 1857 the learned circuit judge- 
of this circuit held that a contract substan- 
tially like the ones under consideration was 
valid: Porter v. Viets [Case No. 11,291]. So- 
In Lenman v. Strassberger [Id. 8,210] ; Judge 
Woods, of the Fifth circuit, sustained a cause 
of action almost identical with this. But the 
most full and exhaustive discussion of the 
question which I have met, is found in the- 
case of Clarke v. Foss [Id. 2,852], by the 
learned district judge of the Western district 
of Wisconsin, and the doctrine of that case 
fully sustains the plaintiffs* right of recovery 
in this case. To further discuss the ques- 
tions raised here, after the full examination 
they have received in the two cases last cited,- 
seems to me unnecessary. 

I therefore conclude that the contracts 
made by plaintiffs, in defendants' behalf, 
were not options to sell or buy, but lawful 
contracts to deliver corn at a future day, 
upon which defendants might have been lia- 
ble for the difference between the price at 
the time at whida they sold and agreed to de- 
liver, and the market price at the maturity 
of their contract. And if , by reason of thei 
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adverse aspect of the market, they directed 
the plaintiff to settle with the purchasers he- 
fore the maturity of the contract, they are 
.liable for the differences paid by the plain- 
tiffs in their behalf, as -well as for plaintiffs' 
commissions. 
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GILBERT V. VAN ARMAN et al. 

[1 Flip. 421; 1 7 Chi. Leg. News, 175.] 

Circuit Court, E. D. Michigan. Jan. 27, 1875. 

The Cause at Issue— TVhat is Meant bt Rule 69. 

1. Under equity rule 69 "the cause" includes 
the parties to the suit and all of them, as 
much as it does the subject matter of the 
•suit; and therefore until it is at issue as to all 
the defendants, where there are more than 
one, or is at issue as to one or more, and an 
issue has been waived by the others allowing 
the bill to be, andfit has actually been, taken ns 
confessed as against them, "the cause" cannot 
he said to be at issue within the meaning of 
said rule. 

2. Where complainant unreasonably delays 
compelling an issue as to the defendants or any 
of them, or taking the bill as to those not an- 
swering for confessed, the defendants, as to 
whom the cause is at issue and being injured 
by the delay, may have an order on proper ap- 
plication and showing, to compel complainant 
to speed the cause or have his bill dismissed. 

In equity. On motion of the complainant 
pviary Gilbert] to appoint an examiner and 
assign the times within which the parties 
shall take their proofs under equity rule 69 
and amendments, and for a reference to as- 
certain and compute the amount due upon 
the bond -and mortgage described in the bill 
of complaint 

" John J. Speed, for complainant. 
Wm. H. Brown, in pro. per. 

LONGYEAR, District Judge. The bill in 
this cause was filed to foreclose a mortgage 
July 24, 1872. The defendant, Wm. H. 
Brown, put in his separate answer May 26, 

1 [Reported by William Searcy Flippin, Esq., 
and here 'reprinted by permission.] 



1S73, to which a replication was duly filed 
June 10, 1873. No further proceedings were 
had until July 11, 1874, when the bill was 
duly taken as confessed by the remaining- 
defendants, John and Amanda S. Van Ar- 
man, by an order pro confesso entered on 
that day. Thirty-four days after the last- 
named day, to-wit, August 14, 1874, com- 
plainant moved for the appointment of an 
-examiner, and to assign the time for taking^ 
proofs, etc. That motion was denied, but 
with leave to complainant to renew the 
same, which was done January 18, 1875, and 
the latter motion is the one now under con- 
.sidex-atjon. 

By equity rule 69 it is provided that "three 
months and no more shall be allowed for 
taking of testimony after the cause is at is- 
sue, unless the court or judge thereof shall, 
upon special cause shown by either party, 
enlarge the time; and no testimony taken 
after such period shall be allowed to be read in ; 
evidence at the hearing." " 

The objection made to granting the motion 
on both occasions, when first made and now 
upon the renewal of the same, was that the 
same was not made within three months after 
the cause was at issue as to the defendant 
Brown, and was therefore too late under the 
said rule 69, the time for taking proofs not 
having been enlarged as provided by that rule. 

The motion, when first made, was within 
three months after the bill had been taken as 
confessed by the defendants other than de- 
fendant Brown, but more than that time after 
the cause was at issue as to him. The present 
motion, although made more than three 
months after the bill was so taken as con- 
fessed, yet being a renewal of the former mo- 
tion by leave of the court, it must be consid- 
ered as made at the time of the making of the 
former motion. The objection to the motion,, 
tlierefore, raises the question as to when a 
cause In equity is to be considered at issue 
within the meaning of rule 69, where, as in 
this case, there are several defendants, as ta 
some of whom there is an issue on answer and 
replication, and as to some of whom the bill is. 
taken as confessed. 

The limitation of rule 69 is, three months- 
after the cause is at issue. Can the cause be 
said to be at issue when an issue has been 
formed as to only one or more of several de- 
fendants, but not as to the others? If it can 
be so held for the purpose of taking proof 
within the meaning of rule 69, then there can 
be no good reason why it must not be so held 
for the purposes of final hearing, but it is well 
settled that such a holding would be errone- 
ous. "The cause" includes the parties to the 
suit, and all of them, as much as it does the 
subject matter of the suit; and therefore un- 
til it is at issue as to all the defendants, where 
there are more than one, or is at issue as to 
one or more, and an issue has been waived by 
the others by allowing the bill to be and it hps 
actually been taken as confessed as against 
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them, "the cause" can not lie said to be at is- 
sue -within the meaning of the rule 69. 

If, after one or more of the defendants have 
answered, and the cause is at issue as to him 
or them, the complainant unreasonably delays 
compelling an issue as to the other defendants, 
or taking the bill as confessed as to them, the 
defendants as to -whom the cause is so at issue, 
if the delay is injurious to them, may un- 
doubtedly have an order, on proper applica- 
tion and showing, to compel the complainant 
to speed the cause or have his bill dismissed. 
But the three months within which the pro6fs 
must be taken, under rule G9, do not begin to 
run until the cause is at issue as to all the de- 
fendants, or at issue as to some, and taken as 
confessed as to all the others. 

It results that the motion must be granted, 
^nd the time be enlarged for that puipose. 

Ordered accordingly. 



Case Wo. 5,415. 

GILBERT V. WARD. 

[4 Oraneh, O. O. 171.] i 

Circuit Court, District of Columbia. May 
Term, 1831. 

Slaveut — ^Petition for Freedom. 

On a petition for freedom under a will, the 
"burden of proof is on the respondent to show 
that the petitioner was more than forty-five 
yc-ars of age, or that the manumission Avas in 
prejudice of creditors. 

Petition for freedom [by Emanuel Gilbert, 
a negro], under the will of Peter Dejean. 

Mr. Tabbs, for defendant [Horatio ^Vard], 
objected, at the trial, that there was no evi- 
dence that the petitioner was "under the 
age of fortj'-five years," when his title to 
freedom accrued. If he was over forty-five, 
he is not entitled to his freedom. It is a nec- 
essary part of his title, and he must prove 
it See Act Md. 1796, c. 67, § 13, by which 
it is enacted, "that no manumission, here- 
after to be made by will, shall be effectual 
to give freedom to any slave or slaves, if 
the same shall be in prejudice of creditors, 
nor unless the said slave or slaves shall be 
under the age of forty-five years, and able 
to work and gain a sufficient livelihood at 
the time the freedom given shall commence." 

Mr. Wallach, contra. In the case of cred- 
itors, this court has decided that the burden 
of proof is on them to show that the circum- 
stances of the estate of the deceased are 
such as that the manumission would be to 
their prejudice. 

Mr. Tabbs, in reply. The cases are difEer- 
ent. Here the age is part of the plaintifC's 
title. 

THE COURT (THBUSTON, Circuit Judge, 
4ibsent) was of opinion, that under the 13th 

1 [Reported by Hon. "William Cranch, Chief 
■Judge.] 



section of the act of Maryland of 1796, c. 
67, the manumission is prima facie valid; 
and that the defect of age, which by the 
proviso is to render the manumission in- 
effectual, must be shown by the party who 
claims the petitioner as a slave. 
Verdict for the petitioner. 



Case No. 5,416. 

GILBERT & BARKER MANUF'G CO. v. 
BUSSING. 

[12 Blatchf. 426; 1 Ban. & A. 621; 8 O. G. 
144.] 1 

Circuit Court, S. D. New York. Jan. 20, 
1875. 

Patents — Security for Decree — Isjdnotion— 

Effect of Patmest op Degree por 

Isfrikgement. 

1. The plaintiffs, in a suit in this court n gainst 
T., for manufacturing and selling gas ma- 
chines, in infringment of a patent, obtained a 
decree requiring T. to account for his gams 
and profits from such manufacture and sale, 
and for all damages sustained by the plaintiffs 
from such infringement by T. No final decree 
had been entered. The plaintiffs then brought 
this suit against B., for infringing the pat- 
ent by the use of a machine purchased by him 
from T., and applied for a provisional injunc- 
tion to i-estrain the further use of the machine: 
Scid, that B. ought to be allowed to give se- 
curity for the payment of any decree that 
might be rendered against him, and that,* if 
he would do so, the injunction ought not to be 
granted. 

[Cited in Kelley v. Ypsilanti Dress-Stay 
Manuf'g Co., 44 Fed. 21.] 

2. The payment of an amount awarded for 
such damages by a final decree in the suit 
against T. would, it seems, as to the particular 
machines made and sold by T., vest in the 
purchasers a right to the further use of such 
machines. 

[Cited in Perrigo v. Spaulding, Case No. 10,- 
994; AH is v. Stowell, 16 Fed. 787.] 

3. But, until such payment, no such right 
can vest 

[Cited in Fisher v. Consolidated Amador 
Mine, etc., 25 Fed. 202.] 

[This was a bill in equity by the Gilbert 
& Barker Manufactm'ing Company against 
Abraham Bussing for the alleged infringe- 
ment of patent No. 93,267, granted to C. 
N, Gilbert and J. F. Barker, August 3, 1869, 
for an ''improved apparatus for carbm-et- 
ting air."] 

Edwin "W. Stoughton, for plaintiffs. 
Edmund Wetmore, for defendant 



"WOODRUFF, CU'cuit Judge. The com- 
plainants heretofore filed their bill in this 
coiu't against Oakes Tirrell, in which they 
charge him with infringing their patent, by 
the manufactm-e and sale of gas machines, 
the exclusive right to the manufactm'e and 
sale of which they claim under their patent 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge; reprinted in 1 Ban. & A. 621; and 
here republished by permission.] 
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The decision in that case [Case No. 5,41T1 sus- 
tained the complainants' patent [No. 93,268], 
and held Oakes TiiTell an infringer. There- 
upon, an interlocutory decree was entered, 
requh-ing the said Oakes Tirrell to account 
to tlie complainants for all gains and profits 
made by him by the manufacture and sale 
of such infringing machines, and for all 
damages sustained by the complainants from 
the infringement of their patent by the said 
TuTelL That interlocutory decree is in full 
legal force, and may be carried into execu- 
tion, so that the complainants may have a 
final decree for such gains, profits and dam- 
ages. I am inclined to think that, if that 
final decree were made, and the amount 
which should thereby be awarded to the 
complainants should be paid, it would be 
held an indh-ect affirmance of all sales made 
and accounted for, or a satisfaction of the 
damages resulting from such sales, so that, 
as to the particular maqhines so made and 
sold, there would result to the pm'chaser a 
right to hold and take the benefit of his 
purchase. Possibly, the question, whether 
demanding and receiving fi-om Tirrell the 
mere profits of the manufactm*e and sale, 
would include the profits of the use of the 
machine, might arise; but, in general, the 
sale of a machine to a pm-chaser for use car- 
ries with it the right to use it, the presump- 
tion being, that whatever license fee or com: 
pensation for the use is due to the vendor, is 
included in the price. So, when a patentee 
claims and recovers, not only the actual 
gains and profits of the manufacture and 
sale, but all the damages which he has sus- 
tained therefrom, it is, at least, to be pre- 
sumed, that such recovery embraces all the 
profit which the patentee would have re- 
ceived had he made and sold the machine 
to such purchaser with the like incidental 
or consequential right to use it I do not, 
however, mean to affirm that a patentee may 
not have a decree against him who manu- 
factui'es and sells an infringing machine, 
and also, a decree against the purchaser 
thereof, enjoining such manufacture and 
sale, and, also, enjoining the futm'e use of 
the infringing machme; but^ only, that the 
patentee cannot take compensation for the 
infringement, including manufacture, sale, 
and use, and thereafter enjoin that use for 
which he has taken compensation. The 
patentee, in such last supposed case, would 
stand very much in the condition of one 
who sues in trover for the value of his prop- 
erty wrongfully converted, and recovers and 
receives such value, in compensation for his 
damages. He thereby so far affirms the 
conversion that his title to the property is 
gone. But, to effect this, something more 
than the bringing of the action, and more 
than a verdict assessing damages, is neces- 
sary. There must be satisfaction. 

An analogous rule, I think, applies to this 
case. The complainants brought their suit. 



and have established their title, as against 
Oakes Tirrell, to full compensation; bat 
they have not received such compensatioUt 
Non constat they ever will. On the contra- 
ry, the proof, on this motion, is, that he is 
insolvent; and, if so, a final decree against 
him may be of no value. Such interlocu- 
tory decree ought not, therefore, to be re- 
garded as any defence to the purchaser 
from Tirrell. "Dpon the case made by the 
bill, both Th'rell and the defendant were 
tort-feasors. Nothing has occurred, by rea- 
son of which the defendant is enabled to 
say, that he has acquired a right to use 
the infringing machine. Until the com- 
plainants have received some compensation 
or satisfaction which will operate to vest 
such right in the defendant, he stands ixn- 
defended— assuming, of com'se, the validity 
of the patent. On the other hand, I thinlj: 
the complainants can be fully protected,- 
without an unqualified injunction pendente 
lite. The defendant is not engaged in man- 
ufactm'ing and selling, and does not, there- 
fore, interfere with the btisiness of the com- 
plainants, by competition or otherwise. He 
is not injm'ing their business, or impauing 
the present value or profits which they de- 
rive from their monopoly. He has a single 
machine, connected with, and used for light- 
ing, his private residence. It would be a 
great inconvenience to him, and, so far- as 
I can perceive, of no legitimate advantage 
to the complainants, to compel him. to dis- 
continue that use while this suit is pending, 
especially as the decree which the complain- 
ants .may, if they so elect, have against 
Tirrell, may be fully paid and satisfied, in 
such wise that it might opei'ate as satis- 
faction of the entire wrong in which "both 
Tirrell and the defendant are participators. 
The complainants may be secm'ed amp'.e 
indemnity, and so the order of the com-t 
will worit no hardship. 

I do not mean to intimate, that, on the 
final hearing, the complainants may not be 
entitled to a perpetual injunction against 
the defendant The complainants cannot 
be compelled, against theu* will, to permit 
the defendant to use their invention. All 
that I mean to hold now is, that the com- 
plainants can be fully indemnified for that 
use pending this suit, and I am of opinion 
that such indemnity will protect them, with- 
out subjecting the defendant to needless in- 
convenience and expense, until his rights 
can be considered and decided on a final 
hearing. 

Neither the moving papers, nor those 
used in opposition to the motion, give much 
information as to the amount of security 
which should be required; and, if the com- 
plainants deem the amount which I suggest 
an insufficient protection, I will hear the 
parties on the settlement of the order, which 
will be, tliat an injunction issue, unless the 
defenda.nt, within twenty days after service 
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of the order on. his solicitor, files a bond to 
the complainants, with two sufficient sure- 
ties, in the sum of fifteen himdred dollars, 
conditioned for the payment of whatever 
decree may be rendered against him in 
this suiL 



GILBERT GREEN, The (BUCKNOR v.). 
See Case No. 2,099. 

GILBERT & BARKER MANUF'G CO. 
(CLOUGH v.). See Case No. 2,906. 

•GILBERT & BARKER MANUF'G CO. 
(MUNSON v.). See Case No. 9,934. 



Case No. 5,417. 

GILBERT & BARKER MANUF'G 00. v. 
TIRRELL. 

[12 Blatehf. 144; 1 Ban. & A. 315; 8 O. G. 2 
Merw. Pat. Inv. 214.] i 

Circuit Court, S. D. New York. June 10, 1874, 

Patents — New Arrangement — ^Patentabilitt — 
Validity of Claim. 

1. The chief feature of the improvement set 
forth in the letters patent granted to J. F. 
Barker and C. N. Gilbert, August 3d, 1869, 
for an ''improved apparatus for carburetting 
•air," is in the placing of the carburetter under 
ground, in a vault separate from the building 
to be lighted, at any desired or convenient 
distance therefrom, while the power and the 
motor, by means whereof atmospheric air is 
forced through pipes leading into the car- 
buretter, are placed in an apartment in the 
Tjuilding, or near thereto, conveniently aceessi- 
Tjle, with or without a light, as occasion may 
require, whenever, for adjusting the motive 
power, or the machinery thereof, it is desired to 
do so. Such isolation of the carburetter avoids 
danger from the explosion of the gas which es- 
capes from it, and secures an even, regular 
supply of gas, from the carburetter, unaffected 
l)y changes of temperature above ground, and 
secures a preliminary condensation before the 
gas enters the distributing pipes. In this view, 
the new arrangement was patentable, and the 

^claim, namely, "The arrangement of the car- 
/ buretter with a meter-wheel, said wheel being 
/ driven by a descending weight, or other equiv- 
I alent mechanical power, applied to force the air 
[ through the carburetter to the burners, said 
I carburetter being placed within a vault, by it- 
f self, separate from the building to be lighted, 
;, the whole arranged and connected with pipes 
\ substantially as herein described and set forth," 
is valid. 

2. The arrangement is not merely a change 
in the locution of an old device. The vault de- 
scribed in the patent has surrounding walls, 
and a removable opening above, but the essence 
of the structure is not changed by placing the 
carburetter in a cavity below the ground, and 
surrounding it with earth in direct contact 
therewith, and making a communication, by 
a pipe from above, with the carburetter. 

[This was a bill in equity by the Gilbert 
& Barker Manufacturing Company against 
■Oakes TiiTell praying for an injunction and 
account] 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge; reprinted in 1 Ban. & A. 315; 
and here republished by permission. Merw. 
Pat Inv. 214, contains only a partial report] 



Edwin W. Stoughton and AVilliam Stan- 
ley, for plaintifC. 
Edmund Wetmore, for defendant 

WOODRUFF, Circuit Judge. The bill 
herein is filed to restrain the infringement 
of letters patent [No. 93,268] granted to J. 
F. Barker and C. N. Gilbert, on the 3d Au- 
gust, 1869, for an "improved apparatus for 
carburetting air." By means of this appa- 
ratus it is claimed that gas is produced from 
petroleum and similar volatile oils employed 
for carburetting atmospheric air, thus ren- 
dering it combustible, light-producing, and 
suitable for lighting houses, manufactories, 
&c. Neither the process, nor the chief parts 
of the apparatus, are claimed to be new. 
The claim in the patent, which the defend- 
ant is charged with infringing, is in these 
words: "The arrangement of the carburet- 
ter with a meter^wheel, said wheel being 
driven by a descending weight, or other 
equivalent mechanical power, applied to 
force the air through the carburetter to the 
burners, said carburetter being placed with- 
in a vault, by itself, separate from the build- 
ing to be lighted, the whole arranged and 
connected with pipes, substantially as here- 
in" (i. e., in the specification), "described and 
set forth." 

It appears, by the proofs, that, prior to the 
invention of the patentees, attempts to pro- 
duce and bring into general use gas manu- 
factured by forcing atmospheric air through 
or in contact with volatile oils, under such 
pressure that it was suitably impregnated 
or carburetted, were liable to two difficulties. 
The chief of these was, that, under any al- 
ready devised arrangement, the danger of 
explosion, as an incidental result of the es- 
cape of gas from the carburetter, was veiy 
great; and this not only, per se, hindered its 
use, but made it difficult or impossible to 
procure insurance upon buildings so lighted. 
Another difficulty lay in the fact, that on 
passing the gas from the carburetter through 
the disti'ibuting pipes, whenever the tem- 
perature of the pipes was lower than that of 
the carburetter, condensation occurred, 
which produced in the pipes not an obstruc- 
tion merely, but a highly inflammable liquid, 
greatly inconvenient and dangerous. If an 
attempt was made to obviate these objec- 
tions by locating the apparatus in apart- 
ments separate from the building lighted, 
there was a necessity to provide for the 
changes of temperature in our ever-varying 
climate, which was liable to cool the car- 
buretter to a degree which made it practi- 
cally inoperative, or, if the apartment was 
artificially heated, the danger of explosion 
was not avoided. 

I shall not enter very fully or minutely 
into a discussion of the details of the patent- 
ed apparatus, since most of them ai'e con- 
fessedly old. The chief feature of the im- 
provement is in the placing of the carburet- 



£10 Fed. Cas, page 351] 



(Case No. 5,417) GILBERT 



ter tinder ground, in a vault separate from 
tlie building to be ligbted, at any desired or 
convenient distance therefrom, while the 
I)ower and the motor, by means -whereof 
the atmospheric air is forced through pipes 
leading into the carburetter, are placed in 
-an apartment in the building or near thereto, 
conveniently accessible, ■with or ■without a. 
light, as occasion may require, whenever, 
for adjusting the motive power or the ma- 
chinery thereof, it is desired to do so. Such 
apartment being thus wholly separated by 
walls or intermediate earth, or both, no 
gas from the carburetter pervades it, ajid no 
danger of explosion arises. Besides this re- 
sult, which may be claimed to be purely in- 
cidental and, perhaps, not novel, because it 
would result from any mere separation of 
the two parts of the apparatus by placing 
them in- different apartments, a most impor- 
tant result is efCected in making such separa- 
tion practicable, and, at the same time, pro- 
viding an even, regular supply of the gas, by 
the carburetter, unaffected by changes of 
temperature above ground, and effecting, 
also, a preliminary condensation before the 
gas enters the distributing pipes, which re- 
lieves the operation of the apparatus from 
the objection secondly above named. 

Three questions are hereupon raised. "Was 
this new arrangement patentable? Was it 
new, and were the patentees the first invent- 
ors? Does the defendant infringe? 

1. Upon tlie first question. It is insisted, 
that the patentees merely changed the loca- 
tion of the carburetter, and that the mere 
change in the location of an old device is not 
patentable. In Marsh v. Dodge & Stevenson 
Manuf'g Co. [Case No. 9,115], I had occasion 
to say, that "mere change of location is not 
Invention." But it was also held, that 
*'where change of location involves the em- 
ployment of new devices to adapt an ap- 
paratus for use in the new position, and a 
beneficial result is produced, then this loca- 
tion, in its connection with such new devices 
—that is, the means by which the result is pro- 
duced, and not the result itself— is patentable. 
And, where such change of location brings 
into existence a new combination of devices, 
operating, by reason of such new combina- 
tion, to produce a new and useful result, such 
new combination is patentable." This illus- 
trates the nature and patentable character 
■of the arrangement described in the patent 
In this case. By the new arrangement, the 
, patentees bring into contributory and effect- 
ive co-operation with a carburetter, and the 
machinery for supplying atmospheric air 
thereto, the earth and its even temperature 
below the surface, and obtain protection 
from the efflux of gas from the carburetter, 
and its accumulation in the frequently visit- 
ed location of the meter, and from the dan- 
ger of consequent explosion, and also secure, 
by the passage of the gas from the carburet- 
ter through a cooler medium, the preliminary- 



condensation which makes the use of the gas 
in the buUding, and its passage through the 
distributing pipes, safe, convenient, aoad val- 
uable. It Is no Impeachment of the patent 
to say that this is only making use of the 
natural state of the ground, or the natural 
laws which, operating below the surface, 
make such. new location desirable, as a mat- 
ter of mere judgment It is more than that. 
It brings Into conjoint operation and effect 
new elements, working actively, and also op- 
erating passively to produce the result, and 
to produce the ultimate and final result in a 
better manner— in a manner which combines 
safety with convenience and utility, as had 
never before been done. The most impor- 
tant Inventions ever made consist In subordi- 
nating natural elements, or controlling nat 
ural laws, to the production of useful results. 
I cannot doubt that the invention of the pat- 
entees was patentable, as truly so as it is 
abundantly proved to be greatly useful and 
valuable. 

2. The questions of fact— was this arrange- 
ment new, and were the patentees the first 
inventors— must be answered in the affirma- 
tive. I cannot, in a brief opinion, review in 
detail the evidence. I must content myself 
with saying that, after a careful examination 
of the testimony, and attentibn to the very 
full arguments of the counsel, the conclusion 
seems to me clear, that no prior devices or 
arrangement anticipated the patentees. 

3. Does the defendant infringe? It was 
but feebly, if at all, insisted, that. If the ar- 
rangement of devices by the' patentees was 
entitled to be called invention, and was pat- 
entable, as above explained, the defendant 
did not employ its distinguishing features or 
characteristics. The details in the construc- 
tion of his carburetter were not precisely like 
those used by the complainant, but those spe- 
cific features were not claimed. The sub- 
stantial operation of his carburetter, and the 
mode of impregnating the atmospheric air, 
are alike in both. The difference between 
the apparatus of the defendant and that of 
the patentees, chiefly relied upon, is, that, 
whereas the latter make the cavity below the 
ground a vault having surrounding walls, the 
defendant, having inserted his carburetter 
in the cavity, surrounds it with earth in di- 
rect contact therewith, and carries up to the 
surface a pipe through which to replenish the 
carburetter with oil, instead of having a re- 
movable opening to the vault below, em-" 
ployed by the patentees. The substance ot 
the invention, the defendant uses. The 
means of its effective useful operation are the 
same. The even, moderate temperature of 
the earth, the underground passage of the 
gas, and the effect thereof, are alike used in 
both. The difference In the construction of 
the carburetter used by the patentees, as de- 
scribed in the drawings, may make a more 
permanent opening about its sides desirable, 
but I cannot regard these details as of the 
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substance of tlie inTention. The apparatus 
of tlie defendant does substantially operate 
by the same means, in the same way, and to 
produce the same result. 

The complainant must have a decree for an 
injunction and accoimt, in the usual form. 

[For another case involving this patent, see 
Gilbert & Barker Manuf jr Co. t. Walworth 
Manuf g Co., Case No. 5,418]. 



Case 'No. 5,418. 

GILBERT & BARKER MANUF'G CO. v. 
WALWORTH MANTJF'G CO. 

[2 Ban. & A. 271; 9 O. G. 746; 1 Law & Eq. 
Rep. 420.] 1 

Circuit Court, D. Massachusetts. April 4, 

1876. 

Paten'ts — Patentability of Isvextiox— CnASGB 

OP Location of Pakts. 

1. The patent for an improved apparatus 
for carburetting air. No. 93,20S, dated August 
3, 1869, held invalid for want of patentability 
in the alleged .invention. 

2 Mere change of location of parts is not 
patentable except where such change of loca- 
tion brings into existence a new combination 
of devices, operating by reason of such new 
combination to produce a new and useful re- 
sult. 

In equity. 

E. W. Stoughton and William Stanley, for 
complainants. 

Oausten Browne and Jabez Holmes, for de- 
fendants. 

SHEPLET, Circuit Judge. The complain- 
ants are the owners of letters patent of the 
L-nited States, dated August 3, 1869, No. 93,- 
2G8, for an improved apparatus for carburet- 
ting air. The invention is described in the 
specifications as relating to the apparatus used 
for carburetting air in the manufacture of il- 
luminating-gas for dwelling-houses and facto- 
ries, and as consisting in the arrangement of 
the carburetter with the meter- wheel or pump 
for driving the air through said carburetter to 
the burners, and the coil and heating-pipes for 
evaporating the oil within the carburetter, 
whereby the whole apparatus is rendered per- 
fectly safe with regard to life and property in 
the building lighted, the carburetter being sit- 
uated in a. vault or house away from the build- 
ing to be lighted, while the heating-apparatus 
and the pump or meter-wheel are within the 
building to be lighted, and where they can be 
easily and quickly reached, and under perfect 
control* of the occupant of the house. There 
was nothing novel in the meter-wheel or the 
carburetter, or the combination of a meter- 
wheel with a carburetter, or their connection 
with a gas-pipe, air, or heating-pipes, except 
so far as their location and arrangement was 
claimed to be new, by placing the carburetter 
in a vault or house by itself, separate from 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. 1 Law & Eq. Rep. 420, contains only 
a partial report.] 



the building to be lighted, and arranging the 
meter-wheel and the heating-coil in the build- 
ing to be lighted, where they could be easily 
reached, and under conti-ol of the occupant 
of the house, withoiit exposure to explosion 
consequent upon frequent access to the room 
in which the carburetter is placed, and con- 
nected by pipes passing through a wall or the 
ground, so as to cut off any communication of 
gas or flame between the room in which the 
carburetter is placed and the building to be 
lighted. 

It is denied on the part of the defendants 
that there is any patentability in such a change 
of location of parts, all of which are confessed- 
ly old. Mere change of location is not patent- 
able; but where change of location brings in- 
to existence a new combination of devices op- 
erating by reason of such new combination ta 
produce a new and useful result, such new 
combination is patentable. Woodruff, J., in 
Marsh v. Dodge & Stevenson Manuf'g Co. 
[Case No. 9,115]. 

I am not prepai-ed to say that the new ar- 
rangement and location constituting a new 
form or mode of combination, as described in 
the patent, taking into consideration the new 
and useful result claimed for it, was not pat- 
entable, if it was novel at the time claimed as 
the date of plaintiffs' invention. The combi- 
nation and arrangement of the respondents 
embrace all that is claimed in the first claim of 
the patent. No issue of infringement need, 
therefore, be considered. The only material 
question left for consideration is whether 
what is claimed in the first claim of the patent 
was new in the sense of the patent law. The 
determination of this question requires a care- 
ful and critical analysis of the supposed inven- 
tion and of the first claim of the patent, and 
a careful comparison of the claimed invention 
with the prior existing combinations and ar- 
rangements claimed as anticipating it. 

The invention described and claimed is 
"The arrangement of the carburetter" (that is, 
any carburetter, for no new form of carburet- 
ter is claimed or was invented) "with a meter- 
wheel, said wheel being driven by a descend- 
ing weight, or other equivalent mecbanicai 
power, applied to force the air through the car- 
buretter to the burners" (this allows the use of 
an equivalent for the weight to drive the me- 
ter-wheel, and embraces the use of "other 
equivalent mechanical power applied to force 
the air through the carburetter to the burn- 
ers," as, for instance, an hydraulic blower, an 
air-pump, a pump with a gas-holder, known 
generally as a gasometer, a bag weighted, or 
other well-known equivalents, for this pur- 
pose, of a meter-wheel pump), "said carburet- 
ter being placed within a vault" (i. e., an arch- 
ed or vaulted appartment, especially a subter- 
ranean room) "or house" "by itself, separate 
from the building to be lighted, the whole ar- 
ranged and connected with pipes, substantial- 
ly" as therein (in the patent) "described and 
set forth." 
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[Drawings of patent No, 93.26S, publishel- 
from the records of the United States patent of-" 
fice.] 




This arrangement and connection embraces 
—First, pipe A, the air-pipe, which, runnings 
through the wall of the building, and, also, 
when required, the gi-ound between the walls 
of the building to be lighted and the carburet- 
ter-room, connects the meter-wheel pump, or 
its equivalent, inside the building with the 
carburetter in its "vault or house," f ifrnishing 
a conduit for the air from the pump to the 
carburetter; second, the beating-coil P and 
pipes B R connecting a heating-coil in the 
building with a carburetter in the vault or 
house; third, the pipe N, the gas-pipe lead- 
hig through the wall or ground, or both, as 
the case may be, from the carburetter in its 
vault or house into the building to be lighted, 
furnishing a conduit from the gas in the car- 
buretter to the distributing-pipes and the burn- 
ers. The fii'st claim in the patent is for all 
this combination and arrangement (exclusive 
of the heating-coil P and heating-pipes R R). 
The second claim is for the heating-coil and its 
connections with the heating-pipes, and the 
carburetter with reference to their respective 
locations. As the defendants use no heating- 
coil or pipes, no question arises in this case on 
the second claim, and its only importance is in 
aiding in the construction of the first claim. 

Having now definitely stated the invention 
described and claimed in the patent, we pass 
to the consideration of the function and pur- 
pose of the patented combination and arrange- 
ment. This is clearly set forth by the pat- 
entees. They describe their invention as con- 
sisting in an arrangement "whereby the whole 
apparatus is rendered safe with regard to life 
and property in the building lighted, the car- 
buretter beuig situated in a vault or house 
IOked.cas. — 23 



away from the building to be lighted, and 
where they can be easily and quickly reached, 
and under perfect control of the occupant of 
the house." 

Without instituting a comparison between 
the patented invention and all the other 
prior existing forms of apparatus for car- 
buretting air for illuminating purposes, 
which have been proved to have existed, 
I have selected the Meriden machine for the 
reasons that it is proved to have been con- 
structed and operated successfully in the fall 
of 1864, while the invention of Gilbert & 
Barker is not even claimed to have been be- 
fore June, 1867, and also because this ap- 
paratus appears to me to have embodied in 
1864, in successful and practical and public 
use, every element of the first claim of the 
complainants' patent of August, 1869. 

The Meriden apparatus was used for car- 
buretting air for illuminating a factory. It 
consisted of an air-pump and air-receiver, a 
well-known equivalent for the meter-pump 
wheel, a carburetter, the equivalent of com- 
plainants' carburetter, placed in a brick vault 
built. on the surface of the ground, ninety- 
three feet from the main building to be light- 
ed. This was actually both avaultandahouse, 
and, therefore, identical with complainants' 
vault or house. Therewas an air-pipe, which 
connected the pump inside of the building to 
be lighted with the carburetter in the vault, 
passing underground and furnishing a con- 
duit from the air in the pump to the car- 
buretter, being thus the equivalent of com- 
plainants' pipe A. There was a gas-pipe 
leading from the carburetter in the vault 
through and underground, and furnishing,a 
conduit for the carburetted air or gas from 
the carburetter to the building to be lighted. 
This is identical with complainants' pipe N. 
There was also a steam-pipe with its con-* 
nections, but that is not material to the in-^ 
quiry involved in this case, because the de-- 
fendants do not use any artificial heat, andf 
the complainants do not make their heating- 
coil and pipes a part of the arrangement- 
and combination claimed In the first claim. 
The Meriden apparatus contained every ele- 
ment of location; arrangement, and com- 
bination claimed in the first claim of com- 
plainants' patent. 

I have carefully examined and considered 
the learned opinion of Judge Woodruff, of 
the second circuit, in the case of these same- 
complainants against Oakes Tirrell [Case No.' 
5,417J. It is not without much difiidence 
and great reluctance that I am forced to 
arrive in this case at conclusions which may- 
appear to be at variance with the opinion of 
that learned, upright and able judge. Had 
the record in this case presented the same' 
or substantially the same state of facts as 
was presented in the record before Judge 
Woodruff, I might have been contented to 
rest my conclusions upon the weight of Ms 
high authority, leaving the responsibility of 
revision, if revision were necessary,, to. the- 
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supreme court of the United States; but the 
additional evidence in this record, not found 
in the case before him, compels me to make 
an independent and critical comparison of 
the inrention claimed, with prior existing 
combinations and arrangements. Such ex- 
amination and comparison force upon me 
the conclusion that the assignors of the com- 
plainants were not the first and original in- 
ventors of what is claimed in the first claim 
of their patent I cannot find,' upon the 
most careful examination of this patent, 
what Judge Woodruff seems to have found 
in it, any claim or description of an inven- 
tion of such an arrangement of the gas-pipe 
as would effect a preliminary condensation 
before the gas enters the distributing-pipes, 
which would relieve the operation of the 
apparatus from the dangers arising from 
condensation by reason of the pipes passing 
through cold apartments in the building to 
be lighted, I can find nothing in the pat- 
ent which discloses any such danger. I can 
find nothing in the patent or drawings which 
teaches how such danger is to be avoided by 
preliminary condensation. I can find no 
statement that by the patented apparatus 
such danger is obviated, or any statement 
that it is the purpose of the invention, or 
the function of the arrangement or combina- 
tion, to avoid such danger by such prelim- 
inary condensation. John F. Barker, one of 
the patentees, in his testimony says ma- 
chines are highly dangerous unless conden- 
sation in the building is prevented; that 
this is done by las'ing the pipe in the ground, 
about the frost-line in a cooler medium, caus- 
ing preliminary condensation. The patent 
is silent as to this danger, and fails to dis- 
close any mode of adjusting such an arrange- 
ment to meet the different requirements of 
different climates and temperatures. On the 
contrary, the drawings show only a gas-pipe 
passing through a partition-wall between the 
building to be lighted and the carburetter- 
va;ilt, under such conditions that no amount 
of preliminary condensation would be likely 
to take place in any degree equal to what took 
place in the then existing well-known ar- 
rangements in common use. The advantages 
of the arrangement claimed in the patent 
itself ar6 these, and only these: First, 
"whereby the whole apparatus is rendered 
perfectly safe with regard to life and prop- 
erty in the building lighted, the carburetter 
being situated in a vault or house away from 
the building to be lighted, while the heating 
apparatus and the pump or meter-wheel are 
within the building to be lighted, and where 
they can be easily and quickly reached, and 
under perfect control of the occupant of the 
house;" and again, "so that the possibility of 
any accident resulting from the escape of the 
gas from the carburetter shall be entirely re- 
moved, as there will then be no vessel con- 
taining gas within or near the building to 
be lighted." There are many other refer- 
ences to the patent and the drawings, and 



I other comparisons between the described in- 
vention and arrangements, other than those 
of the Meriden apparatus, which might be 
made confirmatory of the views I have taken; 
but those already stated are so conclusive 
to my own apprehension, that further illus- 
tration would seem supeiHuous. It follows 
that the bill must be dismissed. 
Bill dismissed with costs. 

[For another case involving this patent, see 
Gilbert & Barker Manuf'g Co. v. Tirrell, Case 
No. 5,417.] 



Case ISTo. 5,419. 

GILBOUGH et al. v. NORFOLK & P. R. GO. 

[1 Hughes, 410.] 1 

Circuit Court, E.D. Virginia. June, 1877. 

BoxDS Trasstebablb bt Dehveut— Stolen- axd 

SoLi> TO Bona Fide Pukchaseu — Pass- 

I^rG OP Title. 

Where coupon bonds of a corporation, trans- 
ferable by delivery, were stolen, and were aft- 
erwards sold in the regular course of business 
to a bona fide purchaser, before they ma- 
tured, for their market price, held, that the title 
in them passed to the purchaser, as to the 
bonds and as to each coupon which had not 
yet become payable at the date of the sale, but 
did not pass as to the coupons which were past 
due. 

Among other like property stolen from the 
state capitol of Virginia, on or about the 3d 
of April, 1865, at the captm'e of Richmond, 
were eight coupon bonds of the Norfolk & 
Petersbm-g Railroad Company,, for $500 each, 
dated the 1st of July, 1857, payable to bear- 
er on the 1st day of July, 1870, with coupons 
at sevei? per cent, payable to bearer semi- 
annually, on the 1st day of January and July 
in each year. They had been held by the 
state in exchange for a lilce amount of her 
own bonds, which had been lent the com- 
pany about the time of the date of the com- 
pany's bonds. The theft of the bonds fi-om 
the state was advertised in the newspapers 
of Richmond, and was published elsewhere 
at the time it was discovered. There are 
now attached to the bonds all the coupons 
which fell due between January, 1SG6, and 
July, 1870, inclusive, that is to say, 'nine 
coupons each. Two days before the maturity 
of the bonds, and of the last coupons, that 
is to say, on the 28th of June, 1870, these 
eight bonds were sold to J. W. Gilbough & 
Co., bankers and brokers of Philadelphia, by 
a person whom they did not know, calling 
himself D. M. Taylor, at the market rate of 
79.50, then commanded by such bonds in 
New York, Philadelphia, and Baltimore. 
The purchasers bad no knowledge of the 
theft which has been spoken of, nor were 
there any circumstances attending their pur- 
chase of these bonds, tending to put them 
on inquiry as to the validity of the vendor's 
title to them, except the fact that the pei'- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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son offering them for sale was a stranger to 
them, that eight coupons were overdue, and 
that the honds themselves were within two 
days of matm-ity. Action of covenant is now 
brought by J. "W. Gilbough & Co. against 
the Norfoll£ & Petersbm-g Raihroad Com- 
pany, for the amount of the bonds, principal 
and interest, and this company disclaiming 
property in the bonds, the commonwealth of 
Virginia, by her attorney general,, has been 
.allowed to assert her claim to them, and 
make defence to the action under section 1, 
c. 149, of the Code of Virginia. 

James Neeson, for plaintiff. 

R. T. Daniel, Atty. Gen., for defence. 

HUGHES, District Judge. It is useless to 
j)ass upon any other question raised in the 
pleadings except the single one on which the 
case rests. That question is, assuming these 
bonds and their coupons to be commercial 
paper, payable to bearer, transferable by 
delivery, whether or not the admitted fact 
that they had been stolen invalidates the title 
of their bona fide holders by pm*chase at 
the mai'ket price of such bonds. 

It is no longer a question that th*e bonds 
•of corporations payable to bearer are nego- 
tiable paper, at all times after they get upon 
the market, up to the date of their matm-ity. 
This is an elementary principle of commer- 
cial law. Nor is there any doubt, since the 
decision in Mercer v. Hackett, 1 Wall. [68 U. 
S.] 83, that the interest coupons of such 
bonds not yet due are also negotiable paper. 
It may also be assumed,, as the settled law 
-of this country, as it is of England, that a; 
bona fide holder, for value, of negotiable 
paper, in the form of the bonds and coupons 
in this case, "by purchase before their ma- 
turity, is entitled "to recover his demand from 
the maker or obligor, even though his vendor 
obtained them by fraud, or theft, or rob- 
bery. 

In general, the pm'chaser of personal prop- 
erty obtains no better tifle than that of his 
vendor, unless, in England, he purchase in 
certain markets overt But, for the benefit 
of commerce, this rule is reversed in respect 
to negotiable paper, and the holder of such 
paper, though it has been stolen,, has title 
to it if he himself came to it bona fide in 
the regular course of trade, and the burden 
• of proof is upon the defendant to disprove 
"the bona fides of his purchase. This prin- 
ciple is too thoroughly established by the de- 
cisions of the supreme court of the United 
States in Murray v. Lardner, 2 Wall. [69 TT. 
S,] 110, National Bank of Washington v. 
Texas, 20 Wall. [8T U. S.] 72, and Hotchkiss 
V. National Banks, 21 Wall. [88 TJ. S.] 354, 
to be questioned here; however strong our 
inclination may be to protect the state of 
Vh'ginia from such a theft as these bonds 
were in part the subject of. 

But clear as the principle of these decisions 
is, as to the principal of the bonds sued up- 



on in this case, and as to the coupons which 
had not yet matm'ed at the date of the plain- 
tiffs' pm'chase, it is well-settled law that the 
eight coupons which were then past due 
were not such negotiable paper as falls with- 
in the scope of the principle. As to those 
overdue coupons, the plaintiffs took only 'the 
title of their vendor, who called himself 
Taylor, which was no title at all. See Arents 
V. Com., 18 Grat.^ at pages 777-780, and nu- 
merous cases there cited by Judge .loynes. 
Judgment may be entered accordingly. 



Case KTo. 6,420. 

GILCHRIST et al. v. COLLECTOR OF 
CHARLESTON. 

[1 Hall, Law J. 429; Brunner, Col. Cas. 249; 
5 Hughes, 1.] 

Circuit Court, D. South Carolina. iMay 28, 
1808. 

MaXDAMUS — ISSTItUCTIOXS PROir the SECRETAltr 
OF THE TKEASUUr — COLLECTOItS. 

The circuit court has power to issue a man- 
damus to a collector, commanding him to 
grant a clearance. All instructions from the 
executive which are not supported by law are 
illegal, and no inferior officer is bound to 
obey them. 

Embargo. A motion was made by jMr. 
Ward for rule on the collector to show cause 
why a mandamus should not ba issued 
against him, to compel the gi-anting of clear- 
ances for the ship Resource, Moreton; ship 
Two Follies, Wilder; ship Navigator, Bow- 
den; ship Rising States, Anderson; and 
ship Louisa Cecilia, Powler, founded on the 
following aflSdavit: "Adam Gilchrist and J. 
S. Bai-ker, of Charleston, merchants, being 
severally sworn according to law, depose, 
that the American register ship Resource, ar- 
rived from a foreign voyage in the port of 
Charleston about six months since, owned 
one half by the deponent, J. S. Barker, re- 
siding in Charleston, and the other half by 
American citizens residing in Baltimore; that 
the deponent representing the owners afore- 
said, apprehensive that the bottom of tlie 
ship might, by her being detained here dur- 
ing the embargo, be totally destroyed by 
worms, did for that reason determine on 
sending her to Baltimore and regularly ad- 
vertised for freight to said port of Baltimore; 
that having obtained the promise and actual- 
ly engaged the freight of about six hundred 
bales of cotton, it became requisite to ship 
either ballast or heavy freight, so as to en- 
able the said ship to be navigated with safe- 
ty; the ballast not being obtainable, these 
deponents, about three weeks since, agi-eed 
to can-y to Baltimore about two hundred 
ban-els of rice, freight fi-ee; and that the 
same was shipped by permit from the custom 
house and under the inspection of a revenue 
officer about two weeks since; that on ap- 
plication for a clearance of the said ship and 
her i cargo to -Simeon Theus, collector of the 
port of Charleston, duly commissioned and 
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authorized to exercise and perform the duties 
of said public oflElcer or collector of the port 
aforesaid, he hath refused to grant a clear- 
ance to said vessel and cargo, alleging that 
although he hath no suspicion that the clear- 
ance demanded is to cover an ostensible voy- 
age to Baltimore, or to infringe or evade the 
existing laws relative to the embargo, and 
although he admits that the said ship was 
laden previously to his receipt of the act of 
congress, respecting the embargo, under date 
of the 25th April, ult. yet that he is bound 
to refuse such clearance, under the directions 
of the executive of the United States, which 
he conceives he is bound to obey; that these 
deponents have just right under the law to 
obtain from said Simeon Theus, collector as 
aforesaid, the clearance so withheld and re- 
fused to be granted. Adam Gilchrist. J. 
Sanford Barker. Sworn before me this 24th 
of May, 1808. John Ward, Q. U." 

Upon the retmn of the rule the defendant 
showed the following cause: "United States, 
South Cai'olina Disti'iet Federal Circuit 
Court Ex parte Simeon Theus, Esq., Col- 
lector of the Port of Charleston. Btile to 
show cause why a mandamus should not is- 
sue, requiring him to gi-ant clearances of cer- 
tain vessels. Simeon Theus, collector of the 
port aforesaid, on whom a copy of the above 
rule has been served for cause, showeth: 
That in and by a certain act of congress of 
the said United States, passed the 25th .day 
of April, 1808 [2 Stat 501], it is, in the 11th 
sect thereof, amongst other things, enacted: 
'that the collectors of the customs be, and 
they are hereby respectively authorized, to 
detain any vessel ostensibly bound with a 
cargo to some other port of the United States, 
whenever, in their opinion, the intention is 
to violate or evade any provisions of the acts 
laying an embargo, until the decision of the 
president of the United States be had there- 
upon.' Also, that in and hy a certain circu- 
lar letter from the treasury department of 
the United States, dated the 6th of May, 
3808, and addi-essed to the said Simeon 
Theus, as collector aforesaid, he is instructed 
as follows (here follows the circular instruc- 
tions of Mr. Gallatin). That the said Simeon 
Theus, collector as aforesaid, doth not detain 
the vessels as aforesaid, under tlie act afore- 
said, because in his opinion there is no inten- 
tion in the parties aforesaid to violate or 
evade any of the provisions of the acts lay- 
ing an embargo, but that he detains them un- 
der the insti'uctions he has received in the 
letter aforesaid, and which as a public ofl9i- 
cer he thinks he is bound to obey. That be- 
ing unwilling, on the one hand, to injm-e in- 
dividuals, and, on the other, equally so, to 
commit a breach of his duty, he submits the 
question to the court, upon the cause above 
shown. Simeon Theus, Collector." 

The case was then submitted without ar- 
gument. 

Before JOHNSON, Circuit Justice, and 
BEE, Disti-ict Judge. 



JOHNSON, Circuit Justice. The affidavit 
upon which this motion is founded, states, 
that the ship Kesom-ce is ballasted Avith 140 
barrels of rice, under a load of cotton, and 
Is destined for the port of Baltimore. The 
coiiector, in his return to the rule, acknowl- 
edges, that he believes the port of Baltimore 
to be her real destination; and that, if he 
had no other rule of conduct but the 11 th 
section of the act supplementary to the em- 
bargo act, he would not detain her; but 
urges in excuse, for refusing her a clearance, 
a letter from the secretary of the treasury. 
It is not denied that if the petitioners be le- 
gally entitled to a clearance, this court may 
interpose its authoritj^ by the writ of man- 
damus, to compel the collector to grant it 
The only questions, therefore, will be, wheth- 
er the section of the act alluded to, authorizes 
tlie detention of the vessel; and if it does 
not, whether the instructions of the president, 
through the secretai'y of the ti*easm'y, unsup- 
ported by act of the congress, will justify tho 
collector in that detention. On the latter 
question there can be no doubt. The officers 
of our government, from the highest to the 
lowest, are equally subjected to legal re- 
straint;* and it is confidently believed that 
all of them feel themselves equally incapable, 
as well from law as inclination, to attempt 
an unsanctioned encroachment upon individ- 
ual liberty. In the letter alluded to, Mr. Gal- 
latin speaks only in the language of recora: 
mendation, not of command; at the utmost 
the collector could only plead the influence 
of advice, and not the authority of the treas- 
ury department in his justification. In the 
act of congress there is no ambiguity. The- 
object is to prevent evasions of the embargO' 
act, by vessels which sail ostensibly for some 
port in the United States, when their real 
destination is to some other port or place. 
The granting of clearances is left absolutely 
to the discretion of the collector; the right 
of detaining in cases which excite suspicion 
is given him, with a reference to the "will of 
the executive. Congress might have vested 
this discretion in the president, the secretary 
of the treasury, or any other ofiieer, in which 
thej' thought proper to vest it; but, having 
vested the right of granting or refusing in 
tlie collector, with an appeal to the president 
only in case of refusal-— the right of granting 
clearances remains in him unimpaired and 
unrestricted. 

It does not appear to us that the instruc- 
tions from the treasury department are in- 
tended to reach this case. The recommenda- 
tion not to grant clearances on shipments 
of provisions appears by the context to be 
resti'icted by two provisos, evidently "pointed 
at by the reasons assigned for that recom- 
mendation. First, if intended for a place 
where they are not wanted for consumption, 
or we suppose, where supplies of the samo 
article can be had from the state or neigh- 
bourhood in which such place is situated. 
Secondly, I'or a port that usually exports that 
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article. Now with regard to tlie article of 
rice, it is impossible to say how much the 
city of Baltimore will want for its consump- 
tion, as they have no internal supplies, and 
as the three Southern states alone are ex- 
porters of that article. Shipments of rice 
from Baltimore to Charleston might create 
suspicion, but not such shipments fi*om 
Charleston to Baltimore. We are of opinion 
that the act of congi*ess does not authorize 
the detention of this vessel. That without 
the sanction of law, the collector is not jus- 
tified by the instructions of the executive, 
in increasing restraints upon commerce, even 
if this case had been contemplated by the 
letter alluded to; but that from a temperate 
consideration of that letter, this case does 
not appear to come within the spirit and 
meaning of the insti'uctions which it con- 
tains, 

A mandamus was ordered accordingly, 
commanding the collector to grant a clear- 
ance to the Resource. 

Letter from the attorney general to the pres- 
ident of the United States, relative to the pro- 
ceedings of the circuit couit of South Cai'olina 
in the case of The Resom-ce: 

SU": I have read and considered the papers 
and documents referred to me relative to the 
case of a mandamus, issued by the circuit 
com-t of the United States for the district of 
South Carolina, to compel the collector of the 
port of Charleston to gi'ant cloax-ances to cer- 
tain vessels. The first question that natural- 
ly presents Itself, is, whether the com-t pos- 
sessed the power of issuing a mandamus in 
such a case. A mandamus in England is 
styled a "prerogative writ," and in that coun- 
ti'y is awarded solely and exclusively by the 
court of king's bench. The constitution and 
laws of the United States establish our judi- 
cial system. To these we must refer, in or- 
der to ascertain the jm*isdiction of the re- 
spective courts, the extent of their powers, 
and the limits of their authority. The "act to 
establish the judicial courts of the United 
States," passed the 24th September, 17S9 [1 
Stat, 73], declares and defines the jm*isdiction 
of the several courts thereby created, and 
among these the jiu'isdicUon of the circuit 
courts. Upon a careful and attentive perus- 
al, it will be found to delegate to the circuit 
coui'ts no power to issue writs of mandamus. 
In the thirteenth section of that act, this au- 
thority is expressly given to the supreme 
com-t of the United States. In like manner 
it is specially provided by the act of the 3d 
Pebruai'y, 1801, that the supreme court shall 
have power to issue writs of mandamus. 
This last act having been repealed and the 
former revived, the question" must rest on the 
ti'ue consti'uction to be given to the original 
act. The eleventh section defines and limits 
the jmlsdiction of the circuit com-ts. It is 
specially appropriated to this single object. 
There are no expressions in this section which 
<;an faii'ly be inteipreted to confer the au- 



thority of issuing writs of mandamus; nor can 
the power be jeither implied or inferred from 
any language it contains. It is ti*ue, the pro- 
ceeding by mandamus in England is on the 
crown side, as it is termed, of the com-t of 
king's bench. But it is a prosecution relative 
to a civil right to enforce it, and to obtain 
prompt redress; and not to punish ci-iminally 
as in the case of an offence. The provision 
therefore that the circuit com-ts "shall have 
exclusive cognizance of all crimes and offences 
cognizable under the authority of the United 
States, except where the act otherwise pro- 
vides," &c. cannot warrant such a proceeding. 
Besides, the same act does provide that the 
supreme court shall issue writs of mandamus. 
An authority given,, perhaps, because its juris- 
diction extended all over the United States. 
The fourteenth section, immediately succeed- 
ing that which gives this authority, in plain 
and positive terms, to the supreme court, sole- 
ly, if not exclusively, (and the affirmative fre- 
quently, and in this case justiy, I think, im- 
plies a negative) contains the following provi- 
sion. "All the before mentioned courts of the 
United States, (including the supreme as well 
as the circuit and disti'ict com-ts) shall have 
power to issue writs of scire facias, habeas 
corpus, and all other writs not specially pro- 
vided for by the statute, which may be neces- 
sary for the exercise of their respective juris- 
dictions." This clause cannot affect the case, 
I conceive. The mandamus is a writ which, 
we have seen, is specially provided for by law. 
This section was evidently not designed to 
give any additional jurisdiction to either of 
the courts, but merely the means of executing 
that jm-isdiction ah-eady granted to them re- 
spectively. The issuing of a mandamus in 
the case under consideration was an act of 
original jurisdiction. Precisely as much so, 
as it would have been in the supreme com-t, 
to have exercised the power in the case of 
Marbm-y v. Madison [1 Cranch (5 U. S.) 137]. 
In that case the supreme court declared, that 
to issue a mandamus to the secretary of state, 
would be, to exercise an original jvu:isdiction, 
not given by the -constitution; and which 
could not be granted by congress. . The con- 
stitution having enumerated or declared the 
particular cases in which the supreme court 
should exercise original jurisdiction, though 
there were no negative expressions, the affli-m- 
ative, they considered, implied them. It was 
on this principle alone they refused to exert 
their authority. 

The practice, I believe, has uniformly been, 
so far as I can ti-ace it from the books of re- 
ports that have been published, or from recol- 
lection and experience on the subject, to ap- 
ply to the supreme com-t for a mandamus. 
This com-t it is true have determined not to is- 
sue the writ, when it would be an act of orig- 
inal jurisdiction. But this I apprehend, can 
afford no ground for the circuit court's assum- 
ing an authority which the supreme com-t 
have' declined, xmless by a legislative act the 
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power be delegated to them. This power is 
not inherent nor necessarily incidental to a 
coiu-t of justice, even of general jurisdiction. 
For in England but a single one, of several 
courts having general jurisdiction, possesses 
the authority. Neither the chancery, the com- 
mon pleas, nor the exchequer, though classed 
among the king's superior com-ts and having 
general jurisdiction over the realm, can exer- 
cise this power. It is the peculiar privilege of 
the king's bench alone. Our circuit com-ts have 
merely a local and subordinate jm-isdiction. 
Their analogies therefore with the fom* com-ts 
of England, having general and superior jm-is- 
diction, must be very weak, and still weaker 
their claim to the preeminent distinction of 
the king's bench, which possesses solely the 
exclusive authority of issuing the mandamus. 
For these reasons I am induced to beUeve 
from the best consideration I have been en- 
abled to give the subject, that the circuit court 
of South Carolina had no authority to issue a 
mandamus to the collector of the port of 
Charleston. 

It is scarcely necessary to remark, that 
when a court has no jurisdiction, even con- 
sent will not give it; and much less will the 
mere tacit acquiescence of a party, in not de- 
nying their authority. Independent of this 
serious and conclusive objection to the pro- 
ceeding adopted by the com:t there are others 
entitled to consideration. For supposing the 
com-t did not err in the exercise of jmisdic- 
tion, and admitting the British doctrines on 
the subject without resti'iction or limitation 
could be extended to this country, there are le- 
gal exceptions to the course they have pur- 
sued, supported by English authority. In the 
fii-st place, the law gave the collector complete 
discretion over the subject. According to the 
opinion he might foi*m, he possessed compe- 
tent authority to gi'ant or refuse a cleaiunce. 
And I apprehend where the law has left this 
discretion in an officer, the court, agreeably 
to the British practice and precedents, ought 
not to intei"pose by way of mandamus. Sec- 
ondly. In this case there was a controlling 
power in the chief magisti-ate of the United 
States. There was in fact, an express appeal 
given to tlie president by the very words of 
the act of congi-ess, which authorizes the col- 
lectors to detain vessels "until the decision of 
the president of the United States be had 
thereupon." By the mandamus the reference 
to the president is taken away; and tlie col- 
lector is commanded to clear the vessel with- 
out delay. Agreeably to the English authori- 
ties under such circumstances, it is not the 
course I believe to. issue a mandamus. Third- 
ly. The parties, it seems, had their legal reme- 
dy against the collector; and it is not usual 
if not unprecedented, to grant a mandamus 
in such a case. Fourthly- A mandamus is 
not issued to a mere ministerial officer to com- 
pel him to his duty. The com-t will leave the 
parties to their remedy by action, or even by 
indictment. In England, in a very late case, 
they decided that they would not grant a man- 
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damns to a ministerial officer, such as the 
treasm-er of a county; for the proper remedy 
was by indictment. I am aware of a prece- 
dent, in which it seems to be admitted, that a 
mandamus may issue to the commissioners 
of excise, to compel them in a proper case to 
grant a permit. This case is more analogous 
to the one now before us than any other I have 
been able to discover, after a diligent reseai'ch. 
But in this instance the point was not made, 
nor the question ai-gued. Besides the com- 
missioners of excise in England form a board 
for superintending the collection of that 
branch of the revenue. They constitute in 
many respects a com't of inferior jurisdiction, 
which in particular eases takes cognizance in 
a summary way, of offences against the excise 
laws. A mandamus might be granted to such 
a tribunal when it would not be issued to a 
mere ministerial officer, acting under tliem in 
the collection of the revenue. 

It results from this view of the subject,^ 
that the mandamus, issued by the circuit 
court for the district of South Carolina, was 
not warranted by any power vested in the 
circuit com-ts by statute, nor by any power 
necessarily incident to courts, nor countenan- 
ced by any analogy between the circuit 
courts, and the com-t of king's bench: the 
only com-t in that country possessing the 
power of issuing such writs. And it fm-ther 
appears, that even the court of king's bench, 
for the reasons assigned, would not agree- 
ably to their practice and principles, have in- 
terfered in the present case by mandamus. 
It might perhaps with propriety be added, 
that there does not appear in the constitution 
of the United States any thing which favours 
an indefinite extension of the jm-isdictlon of 
courts, over the ministerial officer within the 
executive department. On the contrai-y, the 
careful discrimination which is marked be- 
tween the several departmente should dic- 
tate great circumspection to each, In the ex- 
ercise of powers having any relation to the 
other. The courts are indubitably the som-ce 
of legal redress for wrongs committed by 
ministerial officers; none of whom are above 
the law. This redress is to be administered 
by due and legal process in the ordinary way. 
For there appears to be a material and obvi- 
OTis distinction, between a com*se of proceed- 
ing which redresses a wrong committed by 
an executive officer, and an interposition by 
a mandatory w^rit, taking the executive au- 
thority out of the hands of the president, and 
prescribing the com-se, which he and the 
agents of any department must pm-sue. In 
one case the executive is left free to act in 
his proper sphere, but it is held to strict re- 
sponsibility; in the other all responsibility 
is taken away; and he acts agreeably to ju- 
dicial mandate. "Writs of this kind if made 
applicable to officers indiscriminately, and 
acts pm-ely ministerial and executive in their 
nature, would necessarily have the effect of 
transferring the powers vested in one depart- 
ment to another department If in a case 
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like the present, wliere the law vests a duly 
and a discretion in an executive officer, a 
court can not only administer redress against 
the misuse of the authority, but previously 
dh'ect the use to be made of it, it Tvoidd seem 
that under the name of a judicial power, an 
executive function is necessarily assiuned, and 
that part of the constitution perhaps defeat- 
ed, which makes it the duty of the president 
to take care that the laws be faithfidly exe- 
cuted. I do not see any clear limitation to 
this doctrine, which would prevent the courts 
fi'om compelling by mandamus all the execu- 
tive officers; all subordinate to the president 
at least, whether charged with legal duties 
In the treasury or other department, to exe- 
cute the same according to the opinion of the 
judieiaiy and contrary to that of the execu- 
tive. And it is evident that the confusion 
arising will be greatly increased by the exer- 
cise of such a power by a number of separate 
com-ts of local jurisdiction, whose .proceed- 
ings would have complete and final effect, 
without an opportunity of control by the su- 
preme com't So many branches of the judi- 
ciary, acting within their respective districts, 
their courses might be different; and differ- 
ent rules of action might be prescribed for 
the citizens of the different states, instead 
of that imity of administration which the 
constitution meant to secm-e by placing the 
executive power for them all, in the same 
head. What, too, becomes of the responsibil- 
ity of the executive to the court of Impeach- 
ment, and to the nation? Is he to -remain 
responsible for acts done by command of an- 
other department? or is the nation to lose 
the secm-ity of that responsibility altogethei*? 
From these and other considerations, were 
this branch of the subject to be pursued, it 
might be inferred, that the constitution of 
the United States, by the distribution of the 
powers of our government to different de- 
partments, ascribing the executive duties to 
one, and the judiciary to another, controls 
any principles of the English law, which 
would authorize either to enter into the de- 
partment of the other, to annul the powers 
of that other, and to assume the du'ection of 
its operations to itself. 

These remarks are respectfully submitted 
to your considex'ation. They are made with 
due deference to the opinion of the court; 
with one of the judges constituting which, 
I am personally acquainted, and for whose 
character I feel the sincerest regard. Yom's, 
very respectfully, (Signed) G. A. Rodney. 

The President of the United States. July 
15th, 1808. 

Judge JOHNSON'S remarks on the publi*i- 
tion of the attorney general's letter to the 
president, on the subject of the mandamus 
issued by the circuit court of South Carolina 
to the collector, in the case of The Resoui'ce: 
Edgefield District, 26th August, 1808. 

In a Charleston paper, received by the last 
mail, I have perused a letter addi-essed by 



the attorney general of the United States 
to the president, relative to the proceedings 
of the circuit court of South Carolina, in the 
case of The Resoiu*ee. That the president 
should have consulted that officer upon a 
legal subject, is perfectly consistent with the 
relation subsisting between theU- respective 
stations; and as long as the result of that 
consultation was confined to the cabinet, 
there had occurred nothing inconsistent with 
the relation between the executive and judi- 
cial departments. But when that opinion is 
published to the world, under the sanction 
of the president, an act so unprecedented in 
the history of executive conduct could be in- 
tended for no other piu:pose than to secm-e 
the public opinion on the side of the execu- 
tive and in opposition to the judiciary. Un- 
der this impression I feel myself compelled; 
as the presiding judge of the court, whose 
decision is the subject of the attorney gen- 
eral's animadversions, to attempt a vindica- 
tion of, or at least an apology for that de-" 
cFsion. So long as its merits were the sub- 
ject of mere newspaper discussion, I felt 
myself under no concern about the opinion 
that the public might form of it The official 
acts of men In office are proper subjects for 
newspaper remarks. The opinion that can- 
not withstand a free and candid investiga- 
tion must be erroneous. It is true that a- 
judge may, without vanity, entertain a doubt 
of the competency of some of the editors of 
newspapers to discuss a difficult legal ques- 
tion; yet no editorial or anonymous animad- 
versions, however they may have been char- 
acterized by illiberality or ignorance, should 
ever have induced me to intrude these obser- 
vations upon the public. But when a bias 
is attempted to be given to public opinion 
by the overbearing influence of high office, 
and the reputation of ability and informa- 
tion, the ground is changed; and to be silent 
could only result from being borne down by 
weight of reasoning or awed by power. I 
should regret exceedingly should I err in at- 
tributing to the president the publication of 
the attorney general's letter. I do so be- 
cause, from the nature of the case, it is im- 
possible to think other"wise. There is no rea- 
son to suppose that the attorney general 
would have published it at all; or at least 
not without the command or permission of 
the president That the attorney general 
should have formed conclusions differing 
from those of the court, is the most natural 
thing imaginable. It proceeds from the as- 
sumption of erroneous premises. The writ 
of mandamus in a case analogous to that of 
The Resource is not provided for by law. 
The collector had not an unlimited discretion 
in granting or refusing a clearance. There 
was not a general appeal to the will of the 
chief magistrate. Nor does the coui*t found 
its right to issue the mandamus upon an an- 
alogy drawn from the com-ts of Great Brit- 
ain. Upon the affirmation of these proposi- 
itions the opinion of the attorney general ap- 
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pears to be predicated. In addition to wliich ' 
he would seem to have misapprehended the 
purport of the decision of the supreme com-t 
in the case of Marbury v. Madison [1 Cranch 
(5 U. S.) 137], and to have dra-wn reasons 
from inconvenience, which may prove a 
great deal too much for the public seem-ity; 
and which have already met with the dis- 
approbation of the supreme coiirt in the be- 
fore mentioned case. A concise history of 
the ease of The Resource is indispensably 
necessary in pm-suing the subject. 

In order to prevent evasions of the laws 
prohibiting foreign intercom'se, congress found 
it necessary to grant certain powers to the 
collectors, by which they might detain ves- 
sels, clearing out for a port of the United 
States, when their real destination was to 
some foreign port or place. For this pur- 
pose was passed the following clause of the 
act of April 2jth of the present year: "Sec. 
11. And be it further enacted, that the col- 
lectors of the customs be and they are hereby 
respectively authorized to detain any ves- 
sel ostensibly bound with a cargo to some 
other port of the United States, whenever in 
then- opinions, the intention is to violate and 
evade any of the provisions of the acts lay- 
ing an embargo, until the decision of the 
president of the United States be had there- 
on." 

This clause, although from a superficial 
view it may seem otherwise, really authorizes 
no restraint whatever upon the commercial 
intercom'se of the several states, or of any 
state within itself. It is not a vessel really 
bound from one port or place in the United 
States to another, that the collector is au- 
thorized to detain, for that is no violation of 
the embai-go act; but those which are only 
ostensibly boimd from one port to another, 
within the United States when their real des- 
tination Is to some other port or place, or to 
do some act in violation of the laws 'imposing 
an embargo. I assume it as an incontesta- 
ble proposition, that every inhabitant of the 
United States has a perfect right to carry 
on commerce from one port to another, unless 
restricted by law; that no officer of our gov- 
ernment can legally restrict him in the exer- 
cise of that right, except in cases specified 
by law. I would as soon attempt to prove 
his right to the air that he breathes, or the 
food that he consumes, as to support these 
doctrines by a com*se of reasoning; nor is it 
less clear, that in all cases of uninterdicted 
commerce, the collector is boimd to gx*ant a 
cleai-ance whenever the forms imposed by 
law have been complied with. It is the ob- 
ligation on him correlative to the right of 
the citizen. Upon an attentive and candid 
perusal of the foregoing clause, (which is the 
only one upon this subject) it is impossible 
for the mind to refuse its assent to the follow- 
ing propositions: (1) That it gives no power 
to the president to order a detention in any 
case. (2) That it authorizes the collectors 
to detain in one specified case, and that only, 



viz. whenever, in their opinion, the intention 
is to violate, and evade any of the acts laying 
an embargo. (3) That the only case, in 
which the law authorizes the president to act 
upon the subject, is, when the collector hav- 
ing detained a vessel, a reference is made to 
the president for his decision on the correct- 
ness of the grounds of such detention. (4) 
That the discretion in gi-anting clearances 
is absolute in the collector, in the first in- 
stance; and only results to the president in 
ease of the collector's refusal. From which 
it will follow that the president could not pre- 
scribe to him a line of conduct in granting 
cleai'ances which was inconsistent with his 
own judgment; and, in fact, it will be found 
that the only effect in gi-anting the manda- 
mus in the case of The Resource was to se- 
cm-e to the collector the exercise of the pow- 
er vested in him by the foregoing section, and 
to the citizen the benefit of the collector's 
being r^eased from a restraint which the 
law did not impose on him. 

On the 6th May, 1808, the secretary of the 
treasury addressed to the collector of the 
port of Charleston the following letter: "Sir: 
I informed you in my letter of the 23th 
ultimo, that the president considered un- 
usual shipments, pai-ticularly of flour and oth- 
er provisions, of lumber and of naval stores, 
as sufficient causes for the detention of the 
vessel. Pot and pearl ashes and flaxseed, 
ought to have been added to the list; but he 
has given it in charge to me, to call your 
attention still more forcibly to that object; 
as it was the great and leading object of the 
legislatm-e in giving the power of detention, 
he considers it his duty, in the execution of 
it, to give complete effect to the embargo 
laws. He recommends therefore that every 
shipment of the above articles, for a place 
where they cannot be wanted for consump- 
tion, should be detained," &c. &c. 

The Resource was one of a number of ves- 
sels that were loaded and waiting in the 
port of Charleston, to sail as soon as the em- 
bargo should be raised; her cargo consisted 
of rice and cotton. About the month of June, 
it is well known that in that port the worm 
is peculiarly destnictive to, vessels' bottoms. 
This induced the merchants generally, about 
that time, to adopt the resolution to despatch 
their vessels to some Northern port, whtre 
they might escape the ravages of this de- 
structive insect. Upon the collector's refus- 
ing to gi'ant a cleai-ance to any vessel, the 
cargo of which consisted in any part, how- 
ever small, of provisions (pursuing the sti'ict 
letter of his instructions) ai)plication was 
made to the com-t for a mandamus, on an 
aflfdavit stating the above facts; and a rule 
was granted without opposition. Upon the 
return of the rule the collector expressly de- 
clared that, in his opinion, the Resource had 
no intention to violate or evade any of the 
provisions of the acts laying an embargo, 
but urged the secretary of the treasury's let- 
ter to him, as the sole ground of his refusal 
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to gi'ant a cleai-auce. It is easy to perceive 
tlie embarrassment into wliicli this officer 
was tlirown. On the one hand, he must have 
been sensible of the impropriety of detaining 
a vessel on pretence of a suspicion which he 
did not and could not entertain; that the 
wanton and injm*ious exercise of even a legal 
discretion would subject him to damages; 
and that the amount, to which he must ren- 
der himself liable in this case, was infinite- 
ly beyond any thing he was able to pay; as 
the merchants threatened to throw their ves- 
sels upon his hands. He may also have felt 
that sentiment of injury which affects the 
mind of every one upon the undue resti-iction 
of the exercise of his own faculties. But on 
the other hand, as he held his office absolute- 
ly at the will of the executive, acquiescence 
was necessary; although ruin threatened 
Jiim, and no prospects of indemnity could pos- 
sibly present themselves. In this situation 
he made his statement of che foi'egoing cU*- 
eumstances, and submitted the case to the 
court, through the district attorney, without 
argument. Upon the return of the rule, the 
court particularly called upon the United 
States' attorney, to say if he contested the 
power of the court to proceed by way of 
mandamus in the case before them. He re- 
plied that he could make no objection. The 
high respect in which that gentleman's tal- 
ents and information are held would be at 
least an apology for any court's proceeding 
in that mode, upon his acquiescence. Under 
these circumstances, when every point was 
conceded, except whether the instructions of 
the president could authorize a detention in 
a case not comprised within the law of con- 
gress, the court did not, could not hesitate to 
decide that, to detain a vessel, because, in 
his opinion, her intention was to evade the 
embai'go laws, when he avowed his opinion 
to be otherwise, was an absm*dity in terms; 
that if the act of congress did not authorize 
the detention of the vessel, the instructions 
of tlie president could not sanction it; and as 
the remedy by an action for damages was 
very inadequate to the full vindication of 
the rights of the petitioner, a mandamus 
should issue. The com*t went fmrther, and 
obsei*ved that the instructions, upon which 
the collector j;elied, did not appear to have 
been intended to reach the case before them; 
and if they did, they were only in the 
language of recommendation and riot of 
command; so as to leave the collector still 
at liberty to exercise that discretion which 
the law had given him. But in these latter 
remarks, there is every reason to think that 
they misapprehended the intention of the ex- 
ecutive; as the publication of Mr. Rodney's 
letter may be viewed as a full avowal that 
the case of The Resource was contemplated 
by the executive; and that a recommendation 
was expected to operate upon the dependent 
situation of the collector with the weight of 
a command. From which it would result, 
that every power, given to an officer remova- I 



ble at the will of the executive, is given to 
the executive. 

In pursuing my remarks on the attorney 
general's letter, I feel an embarrassment, 
resulting from what I hope he will excuse 
me for denominating a want of precision of 
language. .Turisdiction in a case is one thing: 
the mode of exercising that jurisdiction is 
quite another. Thai the court possessed ju- 
risdiction over the case between the parties 
before them, is admitted by the attorney gen- 
eral, when he supposes that the owner of 
the Resource may have maintained his action 
against the collector for an illegal detention. 
The language of his tenth paragraph sup- 
poses a total and absolute defect of jurisdiC' 
tion; while that of some of the paragraphs 
preceding it seems to imply that the impro- 
priety lay in the mode of process by which 
the court exercised that jurisdiction. To 
avoid, however, all ambiguity and the charge 
of misapprehension or misstatement of the 
argument, I will direct my observations to 
three points, which must embrace the whole 
subject: (1) The jurisdiction of the circuit 
court (2) The power of that court to issue 
the mandamus, in the exercise of that juris- 
diction. (3) The propriety of issuing it in the 
case of The Resource. 

The jurisdiction of the court, as is properly 
observed by the attorney general, must de- 
pend upon the constitution and laws of the 
United Stastes. We disclaim all pretensions 
to any other origin of our jurisdiction, espe- 
cially the unpopular grounds of prerogative 
and analogy to the king's bench. That judi- 
cial power, which the constitution vests in 
the United States, and the United States in 
its courts, is all that its couits pretend to 
exercise. In the constitution it is laid down, 
that "the judicial power of the United States 
shall extend to all cases in law or equity, 
arising under this constitution and laws of 
the United States, and treaties made, or 
which shall be made," &c. The term "judicial 
power" conveys the idea, both of exercising 
the faculty of judging and of applying phys- 
ical force to give effect to a decision. The 
term "power" could with no propriety be ap- 
plied, nor could the judiciary be denominated 
a department of government, without the 
means of enforcng its decrees. In a counti-y 
where laws govern, courts of justice neces- 
sarily are the medium of action and reaction 
between the government and the governed. 
The basis of individual security and the bond 
of union between the ruler and the citizen 
must ever be found in a judiciary sufficientiy 
independent to disregard the will of power, 
and sufficiently energetic to secure to the 
citizen the full enjoyment of his rights. To 
establish such a one was evidently the object 
of the constitution. But to what purpose 
establish a judiciary, with power to take cog- 
nizance of certain questions of right, but not 
power to afford such redress as the case 
evidently requires? Suppose congress had 
vested in the circuit court ascertain jurisuic- 
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tion, -without prescribing by what forms 
that jurisdiction should be exercised; would 
it not follow that the court must itself adopt 
a mode of proceeding adapted to the exigency 
of each case? It must do so, or refuse to act. 
One thing, at least, cannot be denied: that 
the power of congress was competent to au- 
thorize the circuit court to issue the writ of 
mandamus. From this it would follow, that 
issuing that writ is a mere incident to the 
judicial power, and not in itself a distinct 
branch of jurisdiction; for the constitution 
nowhere expressly vests in the United States 
the power to issue that writ, or any other. 
And if a mere incident, I see no reason why 
it should not follow with ,.^e principal juris- 
diction, when vested by congress in its 
courts. If it were necessary to appeal to 
analogy, to justiftr any exercise of jurisdic- 
tion, it would be easy to show that the su- 
preme court of the United States bears a 
stronger analogy to the court of exchequer, 
or that of parliament, than the court of 
king's bench; and that if there exist any 
analogy between any of the courts of tlie 
United States and those of Great Britain, it 
is between the court of Idng's bench and the 
latter, and the circuit court of the former 
government; the union of criminal and civil, 
and of original and appellate jurisdiction, 
marlis the similarity of the latter. But it is 
whoUy unnecessary to recur to any other 
authority than what is given us by the consti- 
tution and laws of the United States, as the 
constitution defines in what cases, and be- 
tween what description of persons our courts 
may exercise jurisdiction; and the form or 
mode of process is sufficiently settled by acts 
of congress. That description of cases, under 
which the present must be arranged, is, 
cases arising under the laws of the United 
States. If it be a question of right arising 
under the laws of the United States, it is one 
of those to which the judicial power of the 
United States exiends, and for which they 
were bound to administer a remedy; not one 
that would mock the hopes and just expecta- 
tions of the individual, but an adequate and 
eflScient remedy, I deem it unneeessaiy to 
enter into a critical examination of the acts 
of congress on the question, whether jurisdic- 
tion in cases arising under the laws of the 
United States is delegated to the circuit 
courts. The inveterate exercise of that juris- 
diction under the sanction of the supreme 
court is the authority I appeal to. 

2. In considering the power of the court to 
issue the writ of mandamus in the exercise 
of its jurisdiction, the attorney general can- 
not demand greater fairness than to be met 
on his own principles. His argument is, 
that the power given to the circuit court 
relative to the issuing of writs (except as to 
two particularly named) extends only to 
writs not specially provided for by law. 
That the power to issue the writ of man- 
damus is by law vested in the supi*eme 
court, and therefore is provided for by law. 



Here nothing but my frequent experience 
of that gentleman's habitual candour pre- 
vents me from charging him with unfair- 
nes.**; or perhaps he really misapprehended 
the purport of the decision of the supreme 
court in the case of Marbury v. Madison 
[supra], as upon no other suppositions could 
he have used this argument. In that case 
the court did not decide, as the attorney 
general seems to suppose, that issuing a 
mandamus was an exercise of jurisdiction 
not within the scope of the judicial powers 
of the United States. On the contrary, they 
expressly declare the power and the propriety 
of the courts issuing it in many cases which* 
may occur. But except in cases where a for- 
eign minister or a state is a party, the su- 
preme court is restricted to the exercise of 
an appellate jurisdiction; and its decision 
was, that the act of congress, so far as it 
was intended to vest that court with power 
to issue the writ of mandamus in a case 
partaking of the nature of original jurisdic- 
tion, was unconstitutional and void. A void 
law I presume is no law; and it would fol- 
low therefore that the writ of mandamus, in 
those cases of original jurisdiction, which 
cannot constitutionally be submitted to the 
supreme court, comes fully within the de- 
scription of a writ not otiierwise provided 
for by law. Certain it is that if the circuit 
court of this state could not issue this writ 
in the case of The Resource, there was no 
legal provision by which the benefit of it 
could have been extended to her owner. The 
supreme court could never have exercised 
jurisdiction over the question of right between 
the parties in that case, except upon appeal. 
Whatever suit or action was proper on the 
occasion,- was by the constitution confined to 
the other tribunals in the first instance. But 
the right of the court to issue this writ does 
not wholly rest here. There is another act 
in force (although not to be found in Graj'- 
don's Digest) which appeared to authorize, 
nay to oblige us to issue the writ of man- 
damus. The act of congress, commonly- 
called the process law, enjoins on the coiirts 
of the United States to conform their prac- 
tice to that of the several states in which 
they sit. I am aware that in technical lan- 
guage the term "process" (which is the word 
used in that law) includes only those acts 
which take place between the institution and 
conclusion of an action. But whoever pe- 
ruses this act, will find on the face of it 
strong reasons for indulging it with a con- 
struction conforming to the vulgar use of the 
term "process." In fact, it affords incon- 
testable evidence that the legislature unaer- 
stood the term "process," as embracing the 
whole scope of judicial proceedings. The 
title of the act is, "an act to regulate judicial 
process in the courts of the United States"'; 
and the first line of it mentions writs as a 
proceeding included under this general head. 
Executions also are objects of the act, as 
well as proceedings in the equity and admi- 
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ralty courts. The correct, legal and received 
construction of tliis act therefore is, that the 
forms and m^des of administering justice, 
the remedies to he applied to the rights whicli 
are committed to our jurisdiction shall he 
such as are used and allowed in the supreme 
courts of the states over which we respective- 
ly preside. Now I do assert (and my oppor- 
tunities of information on this subject will 
justify my pretending to some authority) 
that in a case analogous to that of The Re- 
source, the mode of proceeding in the state 
courts of South Carolina is by mandamus. 
Thus then stood the case: The owner of the 
Resource had an unquestionable right to a 
clearance: a right which is acknowledged by 
the collector himself (and not even denied by 
the attorney general). He applies to the 
court to vindicate this right. That he was 
entitled to redress could not be doubted. In 
what form was that redress to be adminis- 
tered? The process law directs our inquiries 
to the practice of the state of South Carolina. 
By the practice of that state, the process is 
by mandamus. It is said, the party may 
have been left to his action for damages; but 
would this have been putting him in posses- 
sion of his right? It would have been an 
arbitrarj' substitution of a compensation in- 
stead of his right; and both in practice and 
theory would not have amounted to complete 
justice. There are rights which perish in the 
violation. These will admit of no other rem- 
edy; nor will the law allow any other re- 
dress for the acts of mere individuals. But 
for rights which continue to exist, notwith- 
standing their violation, and tlie violation 
of which is committed under semblance of 
sovereign authority, the dignity of the, gov- 
ernment, as well as the security of the cit- 
izens, requires an additional remedy. If in 
the construction of the act last noticed, it 
should be thought that I have given it a lati- 
tude not intended by the legislature, my reply 
is, that I can discover no other construction 
that will not totally annihilate its operation. 
The act prescribes certain terms and modes 
of process; but it would be as rational to 
suppose the existence of form without sub- 
stance, as that these forms and modes of 
process could be adopted without relation to 
the cases in which tliey are known and prao- 
•tised in the several states. Should the want 
of technical precision in these acts have in- 
volved the court in error, the reply is, that 
the introduction of philological correctness 
into our laws at some stage of their progress 
would save the courts much trouble and 
much odium. This might be done before 
they pass from the hands of the executive. 

3. In considering tlie third and last ques- 
tion, viz. the propriety of issuing a mandamus 
in the case of The Resource, it will be found 
that the four grounds of tlie attorney general 
admit of a brief and very satisfactory an- 
swer. The first is, "that the law gave the 
collector complete discretion over the sub- 
ject" The fact is otherwise. The discre- 



tion of the collector was limited to a particu- 
lar case: that of his entertaining suspicion 
which he himself admits could not be enter- 
tained with regard to the Resource. Or it 
may be answered thus: tfie instructions of 
the executive deprived him of that discre- 
tion. The mandate of the court obliged him. 
to act according to the dictates of his own 
judgment, to which the law of congress had 
committed the interest of his fellow citizens,, 
and not surrender a right of judging, which 
must ever be entirely personal; and which 
we can never know by what motive congress- 
may have been influenced in vesting in him, 
instead of. any other officer of government. 
The second argument is, "that there was a 
controlling power in the chief magisti'ate of 
the United States," This is equally incorrect 
in the extent in which it has been laid down^ 
and in which alone it would answer the pur- 
pose of the attorney general. The fact is, 
as has been before shown, tliat the power of 
the president to act upon the subject was- 
confined to the particular case of a reference 
to him upon a previous detention by the col- 
lector; and did not authorize the president 
to prescribe to the collector in what cases 
he should detain. In cases where the col- 
lector had detained upon suspicion, on the 
dictates of his own judgment, the president 
could oblige him to discharge, but was not 
authorized to control him generally, in the 
exercise .of the right of granting clearances 
in the first instance. Notliing was easier 
than for congress to have declared that the 
president should dictate generally to the col- 
lector upon this subject, if such had been 
tlieir intention. This would have been giv- 
ing the executive that latitude of power 
which was necessaiy to justify their instruC' 
tions to the collector, but which cannot be ex- 
torted from the law under which they acted. 
With regard to the third argument, "that the^ 
parties had their legal remedy against the 
collector," I can assure the attorney general 
that it is both usual and precedented for 
courts to issue the writ of mandamus not- 
withstanding that circumstance, when that 
remedy is not adequate to the ends of jus- 
tice and good government In some cases, 
to save a party the necessity of pursuing a. 
remedy in equity, or a remedy in its nature 
too tedious, this writ has been issued. The 
Case of Commissioners of Excise in 2 Term 
R. 381, of which the attorney general is aware 
(and with his own answer to which I think 
I perceive that he is not satisfied), might have 
convinced him that this argument could not 
be relied on; for there also the action for 
damages might have been maintained. The 
total inadequacy of this action to the ends 
of justice in this case will be strikingly per- 
ceived if we refiect on the impossibility of 
finding any criterion by which to estimate 
the loss consequent upon the disappointment 
of a mercantile adventure, and how very in- 
competent the collector must individually- 
have been to dischai'ge the immense amount 
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of damages which might have been awarded 
against him; especially as individuals could 
derive no indemnity from his bond to the gov- 
ernment. Indeed the action for damages is, 
at best, but a poor dependence and but a 
substitute for more ample justice. The 
fourth and last gi'cund roCied on by the at- 
torney genei'al is, that the coui'ts of Great 
Britain will not issue a mandamus to a mere 
ministerial officer, such as a county treasure 
er, to compel him to a discharge of duty. 
This was tiie case of The King v. Brestow, 
reported in 6 Term R. 168; but surely in or- 
der to point the argument founded on this 
case it was incumbent on tlie attorney gen- 
eral to have shown what analogy exists be- 
tween the two officers of county treasurer 
and collector of the port of Charleston; and 
as the reason of the decision in The King v. 
Brestow was that the treasurer was punisha- 
ble by indictment, it would seem that it 
should be shown by what authority this court 
could have proceeded against the collector 
in a similar manner. Had srfeh a power 
existed in the court it would still have been a 
farce to institute a prosecution for an offence 
which the president could and most cei*tainly 
would have pardoned even before convic- 
tion. That an office is merely ministerial, is 
in fact no objection to the issuing of a manda- 
mus; nor is it made, so far as I can recol- 
lect (for I have not the case before me), in 
The King V. Brestow. It would be difficult 
to find a reason why, if the court can issue 
this process at all against public officers, it 
should not compel them to do justice to the 
citizens in a ministerial as well as a judicial 
capacity. In cases of direct subordination 
or accountability to some specified jurisdic- 
tion, the court will not interpose the authori- 
ty of this writ. That circumstance removes 
the necessity for lending its aid; and it is 
against the officer of government that it is- 
sues, not against the mere agent of tliat 
officer, whose acts are the acts of his princi- 
pal. 

As the attorney general lays much stress 
on the idea of the collector's being a mere 
ministerial officer, it is to be regi-etted that 
this argument was not attended with some 
analysis or exposition of that term. I know 
of no precise technical signification attached 
to the word '^ministerial," except in con- 
tradistinction to "judicial." In its ordinary 
meaning itis rendered "attendant, acting at 
command, acting under superior authority." 
In neither of these senses is it properly ap- 
plicable to the office of collector. His func- 
tions are among the most important exer- 
cised by any officer of the United States, 
and call for the frequent exercise of his 
own will, judgment and discretion. He is 
at least as far from being merely ministe- 
rial, as the commissioners of excise. If the 
office of the collector be merely ministerial 
(in the sense in which the attorney general 
appears to use the term) he must be the offi- 
cer of the president or the treasury depart- 



ment, and not of the United States. The 
president or secretary of the.treasury must 
be individually and persohally responsible 
for his civil acts. But the contrary is abun- 
dantly evident; for his duties are immedi- 
ately assigned him by law. According to a 
just construction of that law, he must frame 
his conduct; and no insti'uctions from the 
president or secretary of the treasury, (al- 
though founded on the attorney general's 
opinion) can be pleaded by him in justifica- 
tion, except in the single instance of an ac- 
tion on his own bond by the government. 
At least, so far as his duties are assigned him 
by law, and not left to be assigned him by 
the treasury or executive department, his of- 
fice is not merely ministerial. Some other 
observations of the attorney general re- 
main to be noticed, viz. that in giving re- 
dress by the process of mandamus, the courts 
may extend their claim to jurisdiction, to a 
general usurpation of power over the min- 
isterial officers in the executive department; 
that it is a mode of proceeding which takes 
away from the government the benefit of 
appeal, and interferes with the responsibili- 
ty to which officers of government are sub- 
ject by impeachment. With regard to the 
first of these observations, it is evident that 
the attorney general mistalces the object 
against which his complaint should be di- 
rected. The courts do not pretend to impose 
any restraint upon any officer of government, 
but what results from a just consti'uction of 
the laws of the United States. Of these laws 
the courts are the constitutional expositors; 
and every depai'tment of government must 
submit to their exposition; for laws have no 
legal meaning but what is given them by the 
courts to whose exposition they are submit- 
ted. It is against the law, therefore, and not 
the courts, that the executive should urge 
the chai'ge of usui'pation and resti'aint: a 
resti-aint which may at times be productive 
of inconveniences, but -which is certainly 
very consistent with the nature of our gov- 
ernment: one which it is very possible the 
president may have deserved the plaudits 
of hiS' countiT for having transcended, in 
ordering detentions not within the embargo 
acts, but which notwithstanding it is the 
duty of our courts to encounter the odium of 
imposing. Let us take this argument to-' 
gether with that which relates to tlie lia- 
bility of officers to impeachment, and some 
others which are used by the attorney gen- 
eral, into one view; and to what conclu- 
sions do they lead us? The president is lia- 
ble to impeachment; he is therefore not to 
be restrained by the courts. The collector 
and every other officer, with equal propriety, 
who holds his office at the will of the presi- 
dent, are his agents, mere ministers of his 
will; therefore they are not to be restrained 
by the process of the courts. The power 
given to them is power given to him; in sub- 
ordination to his will they must exercise it. 
He is charged with the general execution of 
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the laws; and the security of the citizen lies 
in his liability to impeachment, or in an ac- 
tion for damages against the collector. . This 
■would indeed be an improvement on presi- 
dential patronage. It would be organizing 
a band, which in the hands of an unprin- 
cipled and inti-epid president (and we may 
have the misfortune to see such a one ele- 
vated to that post) could be directed with an 
efCeet, but once paralleled in history. If 
tliese arguments have any force at all, as 
directed against the correctness of the cir- 
cuit court's issuing the writ of mandamus, 
they would have equal weight to prove the 
impropriety of permitting them to issue the 
writ of habeas corpus; which is but an an- 
alogous protection to another class of indi- 
vidual rights, and might be urged to show 
that the whole executive department, in all 
its ramifications, civil, military and naval, 
should be left absolutely at large, in their 
conduct to individuals. T\ uat benefit results 
to the ruined citizen from the impeachment 
of the president, could we suppose it in the 
power of any individual to effect it? or what 
secm'ity from an action against a public of- 
ficer whose circumstances may be desperate? 
But such is not the genius of our constitu- 
tion. The law assigns every one his duty 
and his rights; and for enforcing the one 
and maintaining the other, courts of justice 
are instituted. When a late president took 
upon him to advise and request an officer of 
the United States to do an act relating to 
foreign intercourse, which the people of the 
United States thought ought to have been 
left to that ofiicer's own judgment, it is well 
remembered what a general sensation it ex- 
cited; yet the general duty of the executive, 
to superintend the foreign intercourse of 
the United States, was just as strong a rea- 
son to induce the president to think liimself 
authorized to dictate, or at least advise in 
tliat case, as tlie general duty to see the laws 
executed was in this. 

The argument di'awn from the liability of 
the officers of government to impeachment, 
I cannot help thinking unhappily applied in 
another view. If an officer attempt an act 
inconsistent with the duties of his station, it 
Is presumed that the failure of the attempt 
would not exempt him from liability to im- 
peachment. Should a president head a con- 
spu-acy for the usurpation of absolute power, 
it is hoped that no one will contend that 
defeating his machinations would restore 
him to innocence. If, in the present in- 
stance, the owner of the Resource had been 
ordered to be hanged, instead of ordering 
his vessel to be detained, and the courts of 
this district had rescued him from executive 
power, it is presumed that the attorney gen- 
eral would not contend, that the liability to 
impeachment was done away; although he 
would find no difficulty in showing that It 
was a case analogous to that of the manda- 
mus: of the violation of that careful dis- 
crimination which is marked betwen the sev- 
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eral departments by the constitution. The 
objection, "that this mode of proceeding 
takes away the right of appeal," is but 
slightly touched upon by the attorney gen- 
eral; and probably, because, in revolving the 
subject, he perceived that it is no objection 
to the exercise of jmrisdiction in the circuit 
courts of the United States, that there is no 
appeal from their decisions; as they actu- 
ally possess and exercise a very extensive ju- 
risdiction without appeal. If congress, 
thought propel", they could prescribe a form 
Of appeal from those courts to a higher tri- 
bunal in eases of rnandamus, habeas corpus, 
injunction in equity, or any other summary 
remedy. I do not • kuow that they could, 
constitutionally, vest this appellate jurisdic- 
tion in the attorney general; but they cer- 
tainly could in the supreme court Some 
may think that this complaint, of the loss of 
the right of appeal, might more properly 
have been heard from another quarter. 
Congress thought that they had given the 
merchant the security of an appeal in case 
of unreasonable detention by the collector. 
But this benefit must, at least, have been 
Impaired when the court to which that ap- 
peal was given, not only prejudicated every 
case, but on the ground of its appellate juris- 
diction, swallowed up the power of the court 
of the first resort 

I will dismiss this subject with two addi- 
tional remarks. The courts of the United 
States never have laid claim to a conti'oUing 
power over officei-s vested bylaw with an abso- 
lute discretion, not inconsistent with the consti- 
tution; for in such a case, the officer is himself 
the paramount judge and arbiter of his own 
actions. Nor would they, for the same reason, 
undertake to control the acts of an officer 
who is a mere agent of the executive or any 
other department, in the performance of 
whatever may be constitutionally, and is by 
law, submitted to the discretion of that de- 
partment; for in that ease, the process of 
the court should be directed to the head of 
the department or it shoiild not issue at all. 
In such cases there is an evident propriety 
in leaving an injm'ed individual to his action 
for damages; as it is only upon evidence of 
exiii'ess malice or daring disregard to pro- 
priety, that this action could be maintained. 
In such a case, the authority to act is com- 
plete; but the motive is censurable. The 
courts will not interfere to prevent the act; 
because the law authorizes it But as the 
law did not authorize it for individual op- 
pression, they will give damages to the in- 
dividual who .sufEers by the wanton exercise 
of a legal power. This subject was very 
fully considered in the case of Marbury v. 
Madison [supra]; and to pursue it further-, 
I should do little more than repeat the 
words of the court in that case. The discrim- 
ination between the cases in which a man- 
damus might and might not issue to the 
secretary of state, will point out to those 
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who consider it, the limitation to this doc- 
trine in the idea of the judiciary. 

Had the collector, in his return to the rule 
of court, made a question of their jurisdiction, 
the grounds upon which the court assumed it, 
would have been before the public; and the 
attorney general would not have had to pass 
an opinion upon a decision, with the grounds 
of which he was unacquainted; or, had the 
collector merely set forth the act of congress, 
a,nd declared that it was in pursuance of that 
law, that he caused the detention of the ship in 
question, the court must have refused the 
mandamus, because he would then have claim- 
•ed that exercise of discretion which the law 
vested in him; and as he was accountable on- 
ly to the president for his motives, there would 
have been no difficulty, by due management 
between those officers, to have eluded the pro- 
cess of the court "With this mode of man- 
aging a difficult affair, the collector was not 
totally unacquainted; for something similar to 
it had been done in the Case of BoUman the 
winter preceding. This quiet submission to 
judicial decision in the first instance had for 
its object the obtention of a legal sanction for 
the collector's acquiescence in the recent meas- 
ures of the executive, or a legal exemption 
from it. Either way the judiciary had to en- 
counter responsibility and censure. It is very 
possible that the court may have erred in their 
decision. It is enough, however, and all that 
a judge, who has understanding enough to be 
conscious of his own fallibility, can pretend to, 
that there existed grounds at least specious for 
the issuing of the mandamus. Though the 
laws had not vested the power, the submission 
of the officers of government would, at least, 
excuse the act of the court. There never ex- 
isted a stronger case for calling forth the pew- 
el's of a court; and whatever censure the execu- 
tive sanction may draw upon us, nothing can 
deprive us of the consciousness of having acted 
with firmness, impartiality and an honest in- 
tention to discharge our duty. Indeed there is 
one remark relative to the attorney general's 
letter, which cannot have escaped the notice 
of the most superficial observer. The princi- 
pal question, that on which it would seem tliat 
the executive was most interested to secure the 
public approbation, viz. the legality of the in- 
structions given to the collector, is completely 
put aside; while the public attention is fixed 
upon another more abstruse and admitting of 
a greater variety of opinion. It may be pos- 
sible to prove the court wrong in interposing 
its authority; but certainly establishing the 
point of their want of jurisdiction will not 
prove the legality of the instructions given to 
the collector. The argument is not that the 
executive have done right, but that the judi- 
ciary had no power to prevent their doing 
wrong. I cannot conclude without noticing 
the very obliging manner in which the attor- 
ney general concludes his letter. I hope he is 
sensible what a distinguished place he possess- 
es in the esteem of that individual of the judg- 
es of this circuit, with whom he is personally 



acquainted. It is not the giving of his opin- 
ion, which has called forth this reply, but the 
publication of it. 

These remarks have been withheld from the 
press for several weeks, from no cause but the 
extreme repugnance that I feel at agitating, in 
this manner, a question which I am sensible 
might, with much more dignity and relative 
delicacy, have been disposed of in another 
mode. William Johnson, Jun. 
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GILCHRIST V. LITTLE ROOK. 

[1 Dill. 2G1.] 1 

Circuit Court, E. D. Artausas. 1871. 

Mltnicipaij Eoxds Issued for Railroad Stock. 

1. A bona iicle holder of tlie negotiable bonds 
of a munioipal corporation, having express and 
unrestricted authority to issue them, may re- 
cover thereon, although made payable at an e r- 
lier date than directed in the ordinance of the 
city relating to the mode of executing them. 

2. The federal court in an action by the bona 
fide holder of negotiable bonds, issued by a mu- 
nicipality of the state under express legislative 
authority, declined, under the circumstances and 
for the reasons stated, to overthrow, at the in- 
stance of the defendant, the legislative act, on 
the groimd that it was in conflict with the state 
constitution. 

[Cited in Shelley v. St. Charles County, 17 
Fed. 912.] 

Action on negotiable bonds and coupons Is- 
sued by the city of Little Rock in payment 
for stock subscribed by the city in a rail- 
road company. An act of the legislature of 
the state authorized the subscription, and the 
issue of bonds, and did not prescribe the 
time for which they should run. The bonds 
are dated June 1, 1859, and contain, a recital 
that they are issued and executed in pm-- 
suance of law, and an ordinance of the city 
passed on the 20th day of March, 1S53. The 
bonds are payable on or before July 1, 1870. 
The ordinance of March 20, 1855, directed 
the bonds to be made "payable fifteen years 
after the date thereof," and seemed to con- 
template an immediate issue. But the act 
of the legislatm'e authorizing their issue was 
not passed until 1859, whereupon the city 
(May 19, 1859) passed an ordinance "to re- 
vive and put in force" the ordinance of 
March 20, 1855, and ordering the "mayor of 
the city to cause to be filled up and executed 
100 bonds of this city for $1,000 each as pro- 
vided in the ordinance of March 20, 1S53," 
&c. The bonds were accordingly issued and 
sold, but were made payable on or before 
July 1, 1870, as before stated. The cause 
was submitted on a demurrer to pleas rais- 
ing the questions below decided. 

Watkins & Rose, for plaintiff. 
Mr. Warwick, for defendant. 

DILLON, Circuit Judge, delivering orally 
the opinion of the court. In substance it was 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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held, 1: Tliat the bonds were not void in 
the hands of the plaintiff, on the ground that 
they were made payable at a shorter date 
than fifteen years. This objection does not 
go to the question of power; but is at most 
an irregularity or a failure to comply with 
directory provisions of the ordinance. Since 
the act of the legislature did not prescribe the 
time for which the bonds were to run, but 
left that to the corporation, bonds issued by 
the corporation payable at a date earlier 
than that named in the ordinance were bind- 
ing upon it, certainly so when such bonds 
had been sold and were in the hands of in- 
nocent holders for value. 

Held, 2: That in the absence of any de- 
■cision of the supreme court of the state upon 
the question of the constitutionality of the 
legislation authorizing municipal indebted- 
ness and fcixation to pay for stock in rail- 
way companies, and considering the state of 
the adjudications mpon that subject in the 
•different states, and particulai-ly the eom"se 
•of decision in the supreme court of the 
United States upon the liability of corpora- 
tions issuing such bonds, the court, what- 
ever might be their individual opinion on 
the general question, or as to how it should 
be decided in the state tribimals, would not 
(under these circumstances), hold the bonds 
to be unconstitutional. The court observed 
that the present weight of the authority was, 
perhaps, in favor of the power of the legis- 
latui-e, and it was not befitting that the 
national court should, on a subject respecting 
wlijch so much doubt exists in the profes- 
sional and judicial mind, declare to be \mcon- 
stitutional legislation, and to overthrow a 
legislative policy which had never been ques- 
tioned in the tribunals of the state, especially 
when the question was presented to it in 
action by a bona fide holder of the bonds. 

Judgment for plaintiff. 

NOTE. In Kanlett v. Leavenworth [Case 
Ko. 11,569] the circuit court of the United 
States for the district of Kansas, at the May 
term, 1871 (present Miller and Dillon, J.T.). prior 
to the decision of the supreme court of Kansas 
Jiilirming the constitutionality of such bonds, 
■declined for reasons substantially the same as 
those stated above, to pronounce the bonds held 
by the plaintiff (a bona fide holder) to be void 
for the want of authority in the state legisla- 
ture, under the state constitution, to authorize 
their issue. As to the other point, it may be 
■observed that the courts, while differing on the 
<:oufttitutional question, concur -with great una- 
nimity in holding that there is no implied au- 
thority in municipal corporations to take stocli 
i« railway or manufacturing enterprises, and to 
levy taxes, or borrow money to pay bonds or 
debts thus incurred; power of this kind must be 
expressly conferred. City of Aurora v. West, 
■22 Ind. 88: Starin v. Genoa, 23 N. Y. 439, 455; 
City of Atchison v. Butcher, 3 Kan. 104; City 
-of Bridgeport v. Housatonic R. R. Co.. 15 Conn. 
475; M'ar.sh v. Fulton Co., 10 Wall. [77 U. S.] 
G7(5; Nichol v. Mayor, etc., of Nashville. 9 
Humph. 2.52; City of St. Louis v. Alexander, 
23 Mo. 483; Jones v. Mayor, 25 Ga. 610. As 
to manufacturing and private enterprises: Coolc 
V, Sumner Spinning & Manuf'g Co., 1 Sneed, 
<J9S; Clark v. Des Moines, 19 Iowa, 199. 

A municipal corporation may successfully de- 



fend against a bond, though negotiable in form, 
and in the hands of innocent purchasers, on the 
ground that its ofiScers or agents had no power 
by law to issue it. This sound, safe, and true 
rule of law has had the uniform approval of the 
state courts (City of Aurora v. "West, 22 Ind. 
88, 503; City of St. Louis v. Alexander, 23 
Mo. 483; Starin v. Genoa, 23 N. Y. 439; Mer- 
cer Go. V. Pittsburgh & E. R. Co., 27 Pa. St. 
389; Mercer Co. v. Hackett, 1 Wall. [68 U. S.] 
S3; Supervisors of Marshall Co. v. Cook, 38 III. 
44; State v. Commissioners of Hancock Co., 11 
Ohio St. 183), and has recently received the ex- 
press sanction of the supreme court of the 
United States (Miarsh v. Fulton Co., 10 Wall. 
[77 U. S.] 676). 

But no favor is given where bonds, negotiable 
in form, are in the hands of bona fide holders, 
to mere irregularities in their issue not going to 
the question of the power to issue or contract 
Knox Co. V. Aspinwall, 21 How. [02 U. S-l 539; 
Gelepcke v. Dubuque, 1 Wall. [68 U. S.l 175; 
Moreau v. Commissioners, 2 Black [67 U, S.] 
722; Bissell v. Jeffersonville. 24 How. [65 U. 
S.] 287; Butz v. Muscatine, 8 Wall, [75 U. S.l 
575; Mercer Co. v. Hackett, 1 Wall. [68 U. S.l 
83; Commissioners of Knox Co. t. Nichols, 14 
Ohio St. 260: Myer v. Muscatine, 1 Wall. [68 
U. S.] 384, 393; Van Hastrup v. Madison. Id. 
291; Butler v. Dunham, 27 111. 474. Remedy 
of holder: Riggs v. Johnson Co., 6 Wall. [73 
U. S.l 166; Welch v. Ste. Genevieve [Case No. 
17.372]; Chicago, B. & Q. R. Co. v. Otoe Co. 
[Id. 2,667]. 



GILCHRIST, The GEORGE. See Case No 
5,333. 



Case No. 5,422. 

In re GILDAY. 

[7 Ben. 491; i 11 N. B. R. 108.] 

District Court, S. D. New York. Nov., 1874. 

Composition in Bankruptot — Calculatixo a 
MAJOitiTr. 

In calculating a majority of creditors who ap- 
prove of a composition, under the 14th section 
of the bankruptcy amendment act of June 22, 
1874 [18 Stat. 178], creditors whose debts do not 
exceed $50, are to be reckoned in calculating 
the majority in value, but are not to be reck- 
oned in calculating the majority in number. 

[In bankruptcy. In the matter of John B. 
Gilday.] 

Ulman & Remington, for bankrupt. 

BLATCHFORD, District Judge. This is 
a question arising in proceedings for a com- 
position. The bankrupt has 13 creditors 
whose debts are each over §50, and amount, 
in all, to $3,345.14. He has 5 other credit- 
ors whose debts are each not over $50, and 
amount, in all, to $146.51. The total debts 
of the 18 creditors amount to $3,491.65. The 
resolution for composition was duly adopted 
by a majority in number and three-fourths 
in value of the creditors of the debtor as- 
sembled at the first meeting. The resolution 
has been confirmed by the signatures of the 
debtor, and of 11 of the 13 creditors whose 



1 [Reported by Robert D. Benedict, Esq., and 
B.' Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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debts are each over §50, tlie debts of such 

11 creditors amounting to $3,155.23. The 
resolution has also been confirmed by the 
signature of one of the 5 creditors whose 
debts are each not over $50, the debt of such 
one creditor being §3i.43. The debts of the 

12 creditors who have signed in confirma- 
tion amount to ?3,189.GG. 

The statute provides that the resolution 
"shall be confirmed by the signatures there- 
to of the debtor and two-thirds in number 
and one-half in value of all the creditors of 
the debtor;" and that, "in calculating a ma- 
jority for the purposes of a composition un- 
der this section, creditors whose debts 
amount to sums not exceeding fifty dollars 
shall be reckoned in the majority in value, 
but not in the majority in number." 

The bankrupt has 18 creditors in number. 
Two-thirds in number of 18 creditors is 12. 
To make up the 12 requires the creditor 
whose debt is $34.43. Therefore, in making 
up two-thirds in number, taking 18 as the 
whole, one creditor whose debt does not ex- 
ceed $50 is counted in the two-thirds. I'he 
bankrupt contends, that, if the 5 creditors 
whose debts do not exceed $50 each are to 
be reckoned as forming part of the whole 
number of which two-thirds is to be taken, 
so that such whole number is 18, then, as 
such of the 5 as do not sign in confirmation 
necessarily form part of the minority of one- 
third, any one of the 5 who signs in con- 
firmation must be reckoned as forming part 
of the majority of two-thirds. If the 5 are 
to be excluded altogether, leaving 13 as the 
whole number, being the 13 whose debts 
each exceed $50, then, as 11 of those 13 have 
signed in confirmation, the necessary two- 
thirds in number of the 13 have signed. The 
converse of the view contended for by the 
bankrupt is, that the resolution must be con- 
firmed by the signatures of two-thirds, or 
12, of the entire 18, and that each one of the 
12 must be a creditor whose debt exceeds 
$50, in which case this resolution has not 
been duly confirmed. 

In the expressions, "in calculating a ma- 
jority," and "the majority in value" and 
"the majority in number," in the statute, the 
word "majority" refers to and embraces ev- 
ery tiling previously spoken of in the section 
as a result to be ai-rived at by calculation. 
It embraces the "majority in number" of 
the creditors assembled at the first meeting. 
It embraces the "three-fourths in value" of 
such creditors. It embraces the "two-thirds 
in number" of all the creditors. It em- 
braces the "one-half in value" of all the cred- 
itors. In making all the calculations for the 
purposes of the composition, whether it be 
to see whether a majority in number of the 
creditors assembled at the first meeting have 
passed the resolution, or whether three- 
fourths in value of such creditors have 
passed it, or whether two-thirds in number 
of all the creditors have confirmed it, or 
whether one-half in value of all the credit- 



ors have confirmed it, "creditors whose debts- 
amount to sums not exceeding fifty dollars 
shall be reckoned in the majority in value, 
but not in the majority in number." 

But the question remains, as applicable to- 
the present case — what is meant by not reck- 
oning "in the majox'ity in number" (that is, 
in ihe two-thirds in number, necessary to 
confirmation), creditors whose debts do not 
each exceed $50? There must be two-thirds- 
in number of all the creditors. Does the 
statute mean, that the creditors whose debts 
do not exceed $50 each shall not be reckoned 
in or as part of the necessary two-thirds, 
such necessary two-thirds being two-tliirds 
of all tlie creditors, as well those whose 
debts do not exceed $50 each as those whose 
debts do? Or does the statute mean, that, 
"in calculating a majority," that is, in mak- 
ing the calculation to see whether the two- 
thirds in number of all the creditors have 
signed the composition, creditors whose 
debts do not exceed $50 each shall not be 
reckoned in any part of the process of cal- 
culating, whether as part of the whole num- 
ber of creditors, or as part of the necessary 
two-thirds in number? 

If it should be held, that, in ascertaining 
the number of all the creditors, those hav- 
ing debts not exceeding $50 each must be 
i-eckoned, while in computing the assenting 
two-thirds of such whole number those hav- 
ing debts not exceeding $50 must not form 
part of such two-thirds, it might happen that 
no one of the creditors would have a debt 
exceeding $50. There would be numerous 
creditoi-s, but, as no one of them could be 
reckoned as forming part of the two-thirds, 
the assent of two-thirds in number could 
never be obtained. Or, the numbers in the 
present case might be reversed. There 
might be 13 creditors with debts not exceed- 
ing $50 each, and 5 with debts exceeding $50 
each. There would be 18 creditors in all, 
yet only 5 could ever be counted in the two- 
thirds, and thus there never could be the as- 
sent of two-thirds. The language of the stat- 
ute is fully satisfied by a construction which 
avoids such a result. The meaning of the 
statute Is, that, "in calculating a majority," 
creditors whose debts do not exceed $50 each 
shall be reckoned in calculating the majority 
in value, but shall not be reckoned in calcu- 
lating the majority in number. It requires 
no strained reading of the language to in- 
sert the word "calculating," in each instance, 
between the word "in" and the words "the 
majority." Such is the sense, if the entire 
clause be read as a whole, without the inser- 
tion of the word "calculating" in those pla- 
ces, and the insertion of that word only 
makes more evident what is really the mean- 
ing of the clause as a whole. 

Asj in this case, the number of all the cred- 
itors to be reckoned was 13, because there 
were only 13 whose debts exceeded $50 each, 
and as 11 of those 13 signed in confirmation, 
the resolution was duly confirmed by the 
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signatures of two-thirds of the 13, and the 
proper order -will be entered calling the sec- 
ond meeting- of the creditors. 



Case ISTo. 5,423. 

In re GILE. 

[5 Law Bep. 224; 1 N. Y. Leg. Obs. ST.] 

District Court, D. Vermont. July 25, 18i2. 

Baxkkuptct — WiTncRAWAL OF Petition after 
Deckee- Assext OP Assignee. 

1. A vohmtary- petition for a decree of hank- 
ruptcy cannot be withdrawn and further pro- 
ceedings stayed, after a decree of bankruptcy 
has been made, without the concurrence of all 
whose interests may be affected. 

2. It seems, that the assent of the assignee to 
such a course, is not absolutely necessary iu all 
cases. 

The petitioner [John Gile] having been de- 
clared a bankrupt on the twenty-fourth of 
May last, on his own application, now filed 
a petition praying, for the reasons therein 
set forth, tliat the decree of bankruptcy 
might be set aside and all further proceed- 
ings stayed. 

PRENTISS, District Judge. At the last 
May term of the court, applications were 
made for leave to withdraw petitions which 
had been filed for the benefit of the bank- 
rupt act [of 1S4X (y Stat 440)], and upon 
which orders of notice had been issued and 
published for a heaiing at that time. The 
applications were granted, and the petitions 
ordered to be dismissed. Other applications 
of a like nature, since presented, have been 
disposed of in the same way. In neither of 
the cases was there any appearance on the 
part of any of the creditors; and as to the 
power or riglit of the court, under such ch-^ 
curastances, to dismiss a petition, for good 
reasons, on motion of the petitioner, before 
a decree of bankruptcy, I entertained no 
doubt whatever. But the application in the 
present ease, being after a decree of bank- 
ruptcy has passed and intei*vened, presents 
an entirely new and different question. By 
the decree, all the property and rights of 
property of the banlu'upt have passed from 
him and become vested in the assignee, for 
the benefit of his creditors. The effect of 
setting aside the decree would be to divest 
the assignee .of the property and restore it 
to the bankrupt; and I do not see how this 
can be done without tlie concurrence of all 
whose interests may be affected by it If 
the consent of the assignee and the creditors 
is obtained, there would seem to be, on 
principle, no good objection to the proceed- 
ing; for no one else can have any possible 
interest in the matter. I believe there is no 
instance in the English practice, wheife a 
commission of bankruptcy has been super- 
seded, on application of the bankrupt, in any 
case at all analogous to the present, without 
the actual consent of the creditoirs; and it 
IOfed.cas. — 24 



appears to me that their consent at any 
rate, cannot be dispensed with. Perhaps the 
actual consent of the assignee may not be 
indispensable. If he has not taken posses^ 
sionof the property, or done any act under 
the decree, he can be put to no possible 
harm, nor have any real interest adverse to 
the application. If, however, he should re- 
fuse his consent, having no good reason to 
withhold it, the court, with the concurrence 
of the creditors, might order the decree va- 
cated, and all further proceedings stayed in 
tlie case, on notice to him to show cause 
against the motion. 



Case ITo. 5,424. 

GILES et al. v. The CYNTHIA- 

[1 Pet Adm. 203.] i 

District Court D. Pennsylvania. ISOl. 

Seamen's Wages — Wueck op Vessel — Pokt of 
Deliveut. 

The seamen shipped for a tradmg voyage, 
and the vessel was wrecked on her passage to 
Jamaica from Honduras. Their claim for wa- 
ges was opposed on the ground that Honduras 
was not a pori of delivery, and that the freight 
to be earned depended on the arrivsU of the ves- 
sel at Jamaica. Wages decreed to Honduras, 
as a port of delivery. Claim suspended as to 
residue. 
[Cited in The Saratoga, Case No. 12,355; 
Thompson v. Faussat, Id. 13,954; The Two 
Catherines, Id. 14,288; Bronde v. Haven, 
Id. 1,924; Keed v. Hussey, Id. 11,646; Pit- 
man V. Hooper, Id. 11,186; The Massasoit 
Id. 9,260; Stone v. The Relampago, Id. 13,- 
486; Farrell v, Mayers, Id. 4,685; Hart v. 
Shaw, Id. 6,155; The Main v. -Williams, 
152 U. S. 129, 14 Sup. Ct 487.] 
[Cited in Gookin v. New England Mut Ma- 
rine Ins. Co., 78 Mass. 516 (12 Gray, 516); 
Benson v. Atwood, 13 Lid. 53 •" Cfole v. 
Union Mut Ins. Co., 12 Gray, 516.] 
[See Adams v. The Sophia, Case I^o. 65.] 

An American vessel had shipped her hands 
in Philadelphia, for what is called a trading 
voyage, having as usual cleared out for the 
"West Indies" or elsewhere, and to return 
to Philadelphia. She went to several ports, 
and finally was wrecked on her way to 
Jamaica from the Spanish , continental pos- 
sessions, aftei* having been at a port which 
was at first alleged not to be a port of en- 
try, or place of delivery of a cargo. But it 
turned out that a regular custom-house was 
there established, and the ship there paid port 
charges, and passed through the usual forms. 
The object of the last voyage was to load 
with woods, and other productions of that 
coast The only question before me was: 
how far the demand of the seamen should 
extend. The wages wei-e claimed to the time 
of the loss of the vessel, as it was said,, 
enough had been saved to pay them. The 
owners and captain alleged, that all the wages 
were lost with the wreck. They denied that 
the port on the Spanish Slain was a port of 

1 [Reported by Richard Peters, Jr., Esq.]; 
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delivery, though it appeared that some goods, 
part of the cargo, or captain's adventure, he 
being a part owner, which were not salable 
at Jamaica, had been carried to the Main, 
and at this port disposed of. The case of 
Hernaman v. Bawden, 3 Buitows, 1S44, was 
relied on to shew that it was an entire voy- 
age, though some small matters had been de- 
livered at the Spanish port. It was insisted 
on in ai'gument, that this was no more a de- 
livering port than Newfoundland, which is 
settled by the British case not to be so. And 
a voyage for woods, &c. on the Spanish coast, 
is in its consequences as to wages, the same 
as one for fish to Newfoundland. Where no 
cargo is delivered, no freight is earned; and 
no wages can be payable, where no freight 
is earned, as the latter is the fund to dis- 
chai'ge the former. Vessels go with salt and 
casks to Newfoundland, which gi-adatim, as 
the fish are caught, are sent on shore, and 
of course delivered, to cure and enclose them. 
No more was done in the present case, than to 
put on shore some provisions, though these 
were disposed of, to furnish means for the 
progi'ess of the ship. 

BY THE COUIIT. There ca^ be no doubt 
of the principle tliat wages are due to sea- 
men in cases of capture or wreck, to the last 
part of delivery, and for half the time the 
vessel stayed there. This is settled law in 
this com't. The wages for the interval, after 
the vessel leaves her last port of delivery to 
the timeof the wreck depend on circumstances. 
The sailors must assist in saving the ship 
and goods, or so much thereof as possible, 
so as to entitle them by way of encom'age- 
ment, to their wages out of the property 
saved. Laws Oleron, art. 3; "Les Us et Cou- 
tumes d^ la Mer," 8. But there is no ques- 
tion here to induce me to go into this part of 
the case minutely. The only ■point seems to 
be whether the Spanish port was one «^f 
delivery, in. legal contemplation, under the 
circumstances of this case. I do not see the 
bearing of the case in 3 Burrows on the 
present cause. The voyage, in that case, was, 
in fact, from England to Spain, with a load 
of fish, to be taken ofS. the banks of New- 
foundland; where the ocean, and not a port 
of delivery, afforded the prey, which was to 
be caught by the ingenuity and labour of the 
crew, and which was then to compose the 
cargo. The salt and casks were the means 
of preserving and enclosing, after the fish- 
ing-lines and taclUe had been employed to 
take and se'cure the object of the voyage. 
Tliese (the salt and casks) were used in and 
about the cargo, and re-shipped in the vessel, 
with the cargo, of which they were part, on 
the further prosecution of the voyage. Of 
course, there had been no delivery, or any 
contemplated sale or purchase; the voyage 
being, in its nature and object, entire. T\Tial- 
ing and sealing voyages, and tliose on coasts 
where the cargo is to be obtained in a similar 
way, and not at a port of usual entry, as 



an article of traffic or purehase,2 are to be 
considered in a similar predicament. Possi- 
bly a voyage to cut wood, and reclaim it 
from a state of natm'e, though o'n land which 
was not here the case, might be compared 
in its principles, to the case in Burrows. 

1 think the force and true meaning of 
"freight" has been much misconceived. It is 
a technical expression. It does not always 
imply that it is the naulum, merces, or fare, 
for the transportation of goods. It is ap- 
plied to all rewards, hire or compensation, 
paid for the use of ships; either for an en- 
tire voyage, one divided into sections, or en- 
gaged by the month, or any period. It is 
also called "freight" (and it is to be deter- 
mined on the like legal principles) in the case 
of passengers, transported in vessels, for 
compensation. Howland v. The Lavinia 
[Case No. 6,797]. In Saxon, from which 
much of the English language is derived, 
it is called "fracht," whether it be a compen- 
sation for transportation in ships by sea, or 
carriage by land, either of goods or persons, 
in gi'oss, or detail. JIany of the commercial 
terms, as well as the laws and customs of 
the sea, are derived from the Saxons, who 
were, for a gi-eat length of time, the most 
extensively commercial and nautical people 
of Europe. There can be no distinction in 
reason and law, whether this freight, or hire, 
be acttially paid by one, for the use or char- 
tering of the vessel of another; or whether 
he sends his own vessel for, or with a cargo, 
to a designated port: which cargo is to be 
obtained by funds or credit tliere, or goods, 
money, or bills, sent in and with the ship. 
The services of the seamen entitle them to 
their wages, for that portion of the voyage 
they have so far completed. A port of des- 
tination, it will be' seen, is, in this respect, 
the same as a port of actual delivery. And 
it matters not tliat the vessel did not carry 
thither any goods; but went in ballast She 
earns her freight, and the wages are due out 
of it, as much in legal contemplation, as if 
she had been fully laden. So is it if she be 
paa'tially laden, as in this case. AVas it ever 
known that wages were apportioned, accord- 
ing to the quantum of cargo the merchant 
chooses to ship? "Why then should it depend 
on there being no cargo— but money, bills, 
or credit, to obtain a cargo, for the further 
prosecution of her voyage. If a merchant 
sends the vessel of another for cargo, to a 

2 A ship went from the United States to the 
N. AV. coast, for furs, ultimatply destined for 
Canton, Tlie seamen shipped by the freight; 
i. e. they were entitled to a certain portion of 
the freight earned. I h?ld this to be an entire 
voyajxe, from the United States to Canton. The 
vessel ivas not successful in obtaining a full 
cargo on the coast; having arrived out of sea- 
son. She called at a port, on her way to Can- 
ton, where skins had been left by a vessel not 
fit to pi-oceed. These skins were carried on 
freight, to Canton, and the cargo thereby com- 
pleted. I considered the seamen entitled by the 
contract to a proportion of the ' jle freight; as 
well on the furs obtained on t. ' ?oast, as on 
those taken at the intermediate po.u 
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•designated port, and obtains none (vide Lex 
Mercatoria; Beawes, 110, 111; 2 Vern. 212), 
lie who hired the ship must pay "empty for 
full." 3 Why then should the case of the 
sailor not depend on tlie same principle, and 
have the same measm-e meted to him? both 
in the case of the vessel sent by the owner, 
and that of one chartered? And there can 
be no difference in principle, whether the ves- 
sel go empty to a destined port for a cargo, 
or return under disappointment, without one. 
jMost of the cases, in which the law, is set- 
tled, for payment of wages to ports of de- 
livery, and for half the time of stay at them, 
are tiiose of vessels on India voyages. Now 
'it Is well .known, that the inward cargoes, 
according to the course of trade, both in 
Bm'ope and in this country especially, are 
generally obtained with specie, sent for their 
■pm'chase or credit obtained there. In China 
Ihis is particularly the ease— a small portion 
of cargo is sent to comply with regulations 
"insisted on at Canton, but very inadequate 
to the pui'chase of that in retm-n. It appears 
then clear to me that any port of destination 
where cargoes are obtained in a course of 
traffic, either with money, credit, barter, or 
any means (not such as I have first stated), 
is a port, technically, and to legal intent, of 
delivery. So are they, though as before- 
mentioned, disappointments in obtaining car- 
.goes occm% so far as they relate to wages 
earned by, and payable to mariners. Agi-ee- 
ments made with them conti'ary to this posi- 
tion, whereby they bind themselves not to 
demand wages, until the retm-n of the ves- 
sel to the port of outfit, have been held, 
even in chancery, void; as may be seen in 
the case of Edwards v. Child, 2 Vern. 727.4 
Thus far does the law extend its protection 
'to this principle. 



3 Near 40 years ago, in my outset at the bar, 
I brought indeb. nssump. for money had and 
deceived, &e. against the master of a ship, for 

-90 guineas paid, in advance, by a gentleman, for 
liimself and others, who took the cabin, and 
agreed for their passasres, from an out port of 
England to Philadelphia. The day for going 
on board had been fixed by the parties. The 
.passengers loitered on their route from Ixindon: 
and did not arrive at th" port appointed until 
the ship had departed. The case turned out to 
be as before stated, though conceived by my 
client to be otherwise, as to the day fixed. Such 
of the cabin stores as were in preservation, and 
laid in by the passengers, were returned. I 
failed in the cause. The passage-money was 
held to be legally retained, among other reasons, 
on the principle mentioned in the above case, 
"i. e. that freight it earned "empty forfuH," when 
the disappointment is owing to the misfortune 
or neglect of the freighter, and no laches are 
imputable to the master or owner of the ship. 
In this case it appeared that the wind, which 
'had been adverse, veered to a point favourable 
to the ship's departure from the Downs; and 
afforded an opportunity which could not, at 
that season of the year, be justifiably neglected. 
She had waited three or four days after that 
agreed on. 

4 See the n^ ': of decisions in the Maryland 
district, by P late Judge Winchester, — ^Relf v. 

'The Maria itiase No. 11,G92, note]. 



, I therefore direct the wages to be paid^ 
to the bay of Hondm-as, as tlie last port of 
delivery, and let the fate of the subsequent 
wages be determined, by the circumstances 
attending the wreck; into which I will en- 
quire, if jequested so to do. 



GILHAM (WELFORD v.). See Case No. 
17,376. 

Case ETo. 5,424a. 
GILKERSON et al. v. HAMILTON. 



[1 Am. Law. Mag. 35.] 
Circuit Court, E. D. Arkansas. 
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ASSIGXMENT FOR BeSEFIT OP CllEDlTOUS — BADGES 

OF Fraud. 
[1. Payment by an insolvent of a just debt to 
his assignee at the time of making the assign- 
ipent is a quasi bribe and a badge of fraud.] 

[2. The omission of schedules and inventory 
by an insolvent merchant making an assign- 
ment is a badge of fraud.] 

[3. Delivery of assets to the assignee before 
he has qualified himself to take nossession by 
filing the inventory and bond is a fraudulent 
conveyance.] 

[4. Concealment of a large sum in cash at the 
time of making an assignment renders the in- 
strument of assignment fraudulent and void.] 

[This was a suit in bankruptcy by Gilker- 
son and Sloss against P. C. Hamilton.] 

P. C. Hamilton, a merchant of Prescott, Ar- 
kansas, becoming insolvent, made a general 
assignment for the benefit of his creditors to 
J. H. Ai'nold, as assignee, the assignment 
conveying all the assignor's property, real 
and personal, wherever found. On tie day 
the assignment was executed, or the previous 
day, Hamilton paid to Arnold a debt he 
owed him of $2,000 in cash. A few weeks 
after the execution of the assignment, Hamil- 
ton, becoming very ill, admitted to a friend 
that he had nioney bm'ied in a glass jar un- 
der his corn crib in his yard, and directing 
that it be delivered to his assignee, stating 
at the same time that he intended to make 
this . an addition to his assignment. The 
friend found in the place designated $3,030, 
in gold, silver and currency, and surrendered 
the same to the assignee to be administered 
under the assignment. There were no sched- 
ules attached to the assignment, and the as- 
signee took possession of the assigned assets 
before filing the inventory or bond with the 
probate clerk, as required by the statute, be- 
fore the assignee should be entitled to take 



5 Several cases, similar in the leading circum- 
stances, have been determined on the same 
principles. One, a case of capture and condem- 
nation for unneutral conduct. The cause of 
the loss of the ship, whether by capture or 
wreck, has no operation upon the principle. In 
some of the causes, cargoes were obtained in 
whole or in part; in others, disappointments 
occurred. It was probable that in all the cases, 
an illicit trade had been carried on or attempted, 
but no objections were made on this account. 
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possession and tliere was no inventory taken 
at the time. 

Held (CALDWELL, District Judge): 1. 
Tlie payment by the insolvent assignor to his 
assignee of a just debt, when made at the 
time of the assignment is a quasi bribe, and 
a badge of fraud. 

2. The omission of schedules to the assign- 
ment, as well as of an inventory, is a badge 
of fraud. 

3. The delivery of the assets to the assignee 
before he had qualified himself to take pos- 
session, by filing the inventory and bond, 
was a fraudulent conveyance. 

4. The concealment of the $3,030 was part 
and parcel of the same transaction as the as- 
signment, aud rendered the insti-umext of as- 
signment fraudulent and void. 



GILL (ATTERBURY v.). See Case No. 633. 
GILL (BUCK v.). See Case No. 2.0S0. 



Case Wo. 5,425. 

GILL et al. v. The CONTINENTAL. 

[S West. Jur. (1874) 232.] 

District Court, E. D. Missouri. 

Admiralty and Maritime Jurisdiction — Home 
Port. 
The jurisdiction of the courts of the United 
States conferred by the constitution, is exclu- 
sive aud does not depend upon state legislation. 
Supplies and materials furnished in the home 
port give a maritime lien, and the lien may be 
enforced in the district court. There is no dis- 
tinction in the maritime law between supplies 
furnished in the home or foreign ports- 

[This was a libel by Reuben Gill and others 
against the steamboat Continental for supplies 
furnished in the home port] 

Since the last change of rule 12 in admiralty, 
the United States district court for the East- 
em district of Wisconsin (Wolf v. The Selt 
[Case No. 17,927] ), and the United States dis- 
trict court for the Southern district of New 
York (The Circassian [Id. 2,720a]), have ex- 
pressed their views upon the legal effect of 
said change, and as to the practice in ad- 
miralty thereunder. The proposition now to 
be considered was not directly involved in 
those cases, viz.: whether by force of said 
changed rule and the recent decisions of the 
United States supreme court concerning the 
exclusive jurisdiction of admiralty courts, the 
earlier docti'ines of the supreme court as to 
home supplies and state liens therefor are to 
be considered as still in operation or to be 
recognized. It might be of interest to trace 
the history of judicial action on this class of 
questions, but this court is so pressed with 
business that only a brief reference thereto 
can be made. The early decisions in the case 
of The Thomas Jefferson [10 Wheat. (23 U. S.) 
428], and later decisions of Thomas v. Osborne 
[19 How. (63 U. S.) 22], and Pratt v. Reid [Id. 
3.19] followed what may be termed the nai*- 



row and restricted English rule, instead of 
the general rules known to maritime powers 
in admiralty and maritime causes. Without 
analyzing the several decisions in this country 
and in continental European courts, and the 
effect of the 12th rule, it may be stated that 
the English rule as to the home-port supplies 
should no longer be held to obtain in United 
States courts. 

As early as 1857, the United States circuit 
court for this district, in the ease of Hill v. 
The Golden Gate [Case No. G,491], reviewed 
the law as then acknowledged and enforced 
in the United States admiralty courts, and 
pointed out the supposed jurisdictional and 
other difficulties springing from a recognition 
of liens on vessels created by state statutes, 
and from a refusal to recognize the broader 
rules known and upheld generally by the 
maritime Avorld. Since then many changes 
have occurred, whereby the exclusive juris- 
diction of United States courts in admiralty 
has been asserted and enforced; also the doc- 
trine exploded that the admiralty jurisdiction 
of those courts rested on, or was restricted by 
the constitutional grant to congress of the 
power to regulate commerce among the sev- 
eral states. Now, the true constitutional con- 
struction is maintained in full vigor, viz. : that 
the admiralty and maritime jurisdiction of 
United States courts rests, not on said grant 
of power to congress, but on the grant in 
article 3, concerning the judiciary, viz.; that 
"the judicial power shall extend to all cases 
of admiralty and maritime jurisdiction." 
That grant it has been held, raised ex indus- 
tria the word "maritime" so as to exclude the 
narrow and restrictive English doctrines. It 
is well Icnown that amonsr the most potent 
causes leading to the formation and adoption 
of the United States constitution were the re- 
strictions and counter-restrictions on freight 
and inter-state commerce, which by way of 
local interests, or for purposes of retaliation, 
the various states had enacted and were en- 
forcing. Notliing was more essential than 
that the new government, common to all, 
should have vested in It full and exclusive 
authority over all the foreign and inter-state 
relations of commerce. The reasons for the 
English rule springing from "Magna Charta," 
writs of prohibition from the king's bench,, 
etc., had no force under our form of govern- 
ment. Nay, the United States constitution ex- 
pressly conferred the power for the general 
good, which the English Magna Charta de- 
nied under the reasonable jealousies out of 
which it sprung. Taking, therefore, the re- 
cent decisions of the United States supreme 
court as a guide, whereby exclusive jurisdic- 
tion of admii-alty and maritime causes is vest- 
ed in tlie United States judiciary, how is it to 
be maintained that cases not of the descrip- 
tion named fall within that clause of the con- 
stitution? The jurisdiction of the United 
States judiciary cannot be enlarged or restrict- 
ed bj^ state statutes, nor can such a jurisdic- 
tional result follow from a mere change of a. 



[10 Fed. Cas. page 873] 
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rule of practice. Tlie comments of tlie various 
courts on the changes of the twelfth rule, 
wherein these changes are said to he mere 
changes of practice, do not reach the main 
point under consideration. If the jurisdiction 
exists under the constitution, rules of practice 
for its enforcement may be formed, but if no 
such jurisdiction is granted, then no rule of 
practice can give it. 

If the United States courts in admiralty can 
maintain jurisdiction in rem, or in personam 
over supplies furnished in the home port, its 
authority so to do cannot rest upon a mere 
rule of practice, but must be based on the 
constitutional grant— a grant which cannot be 
enlarged or diminished by state legislation or 
modes of practice. When, therefore, the 
United States supreme, court, by the last 
change made in rule 12, recognized that "in 
all suits by material men for supplies, or re- 
pairs, or other necessaries, the libellant may 
proceed against the ship and freight in rem 
or against the master or owner alone in per- 
sonam," that court must have recognized that 
the distinction between supplies furnished in 
the home and in a foreign port was no longer 
to be observed. Certainly that court did not 
intend to state, or admit even by implication, 
that the admiralty gi-ant in the constitution 
existed or ceased to exist in its entirety, de- 
pendent on state legislation. No state and no 
rule of mere practice in courts could alter or 
work an amendment of the United States 
eonstitution. A recognition that all suits by 
material men were to be enforced in the same 
way in United States courts of admiralty, 
when taken in connection with previous de- 
cisions and changes of the twelfth rule, indi- 
cates that of necessity the rights of material 
men should no longer be supposed to rest on 
state liens or state legislation, but on the true 
admiralty doctrine, wherein no distinction as 
to suijplies in home or foreign ports is known. 
If it is necessary to prevent the vessel from 
laying by the wharf instead of plowing the 
seas, that supplies should be furnished, the 
same rules obtain whether they are furnished 
at home -or abroad; that is the supplies must 
be necessary for the purpose and be furnished 
upon the credit of the vessel, instead of the 
personal credit of masters or owners. The 
Grapeshot, 9 Wall. [7G U. S.] 129. This case 
in 9th Wallace brought back the rulings which 
obtained before the cases of Thomas v. Os- 
borne and Pratt v. Eeid [supra]. Supplies fur- 
nished for voyages on western rivers should 
stand on the same footing. If a boat is register-" 
ed or enrolled in the port of St. Louis, and sup- 
plies are furnished there or in the state of 
Missouri, no adequate reason exists for dis- 
placing a demand therefor in favor of a claim 
for supplies on the other side of the river and 
consequently in the slate of Illinois, it may be 
only a few miles distant from St. Louis. The 
seeming injustice heretofore existing in such 
cases is remedied by the enforcement of the 
true maritime rule. In marshalling the claims 
proved, therefore, all demands of material- 



men will be placed in the same class, and the 
funds applicable thereto be disti-ibuted pro 
rata. 



Case ISTo. 5,426. 

GILL et al. v. JACOBS. 

[Brunner, Col. Cas. 26S; i 6 Hall, Law J. 117.] 

Circuit Court, D. South Carolina. June 27, 
1816. 

State Insolvent Latv* — Effect op Dischahge 

USDElt. 

A discharge under a state insolvent law does 
not entitle a defendant, in the custody of the 
United States courts on mesne process, to be 
released on common bail. 

[At law. Action of debt by Gill, Canonge 
& Co. against Levi Jacobs.] 

DRAYTOX, District Judge. This was a 
case of habeas corpus, in which a motion 
was made to discharge defendant on com- 
mon bail, he being in the marshal's custody 
on mesne process issuing from this court, 
with an order for bail. The plaintiffs are 
citizens of Philadelphia; and the debt to a 
considerable amount (upwards of six thou- 
sand dollars) was contracted with them 
there. The defendant having been arrested 
by process, issuing from the state court of 
common pleas, has been discharged by the 
same authority, under the insolvent debtor's 
act of this state, passed in the year 1759, 
He therefore contends he should be enlarged 
on giving common bail, -as he has been 
arrested since he was so discharged. On 
the part of the plaintiffs it is urged they 
were not parties to this discharge, not hav- 
ing due notice; nor were they parties to the 
record. That they have not agreed to re- 
ceive any portion of the dividends, and, 
therefore, they ought not to be delayed, or 
prevented having due relief, under the laws 
of the United States and the practice of this 
court. 

The case before me being strictly a mercan- 
tile contract will be considered as referring 
to those laws which relate to commerce and 
merchandise. As respects their principles, 
it is contended tbere is a difference between 
a bankrupt and an insolvent debtor; as the 
first becomes so by omissions and commis- 
sions, as well as by compulsory process; 
whereas, the latter is so situated, by the 
effects of a suit at law, and by taking tlie 
benefit of an insolvent debtor's act there- 
upon, for regaining his liberty. This dis- 
tinction, and the discharge obtained in the 
state court, appear to be the general grounds 
on which the argument seems to rest For 
bankrupts being exclusively concerned in 
trade and merchandise, in buying and sell- 
ing in gross, or by retail; dealing in ex- 



1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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change and in other acts of necessary com- 
mercial intercourse; it seems but reasonable 
they should be protected and controlled by 
laws more especially for themselves, and 
"Which the practice of civilized nations is in 
the habit of ordaining. Hence a bankrupt 
law may be very different from an insolvent 
debtor's act, as a bankrupt law relates to 
the interest of merchants and traders; 
whereas, an insolvent act relates to the gen- 
eral interest of society. If, then, this dis- 
tinction of interest preyail, can it be said the 
distinction of rights does not also prevail? 

By the eighth section, first article, of the 
United States constitution, congi'ess have a 
right "to regulate commerce with foreign na- 
tions, and among the several states," also to 
establish "uniform laws on the subject of 
bankruptcies throughout the United States." 
The power, then, of making banknipt laws 
no longer remains with the several states; it 
is vested in the United States government. 
And how far a transient merchant, indebted 
in Philadelphia, can plead in this circuit 
court for the district of South Carolina a 
discharge under the insolvent debtor's act 
of South Caa-olina, obtained in the state 
court, against a suit instituted in this court, 
is the question which is now before me. On 
this point, involving the rights of the United 
States and individual states, I feel myself 
delicately situated in deciding the contend- 
ing claims, llore especially, as one of the 
particular reasons for calling into existence 
the present constitution of the United States 
was to equalize the commerce and trade, 
and the rights and privileges of the American 
and other m^-chants and traders throughout 
the Union, and with foreign nations. Un- 
less, then, the question be considered as hav- 
ing this grand object in view, the merits of 
this case will be carried back to where they 
would have been before the passing of the 
constitution. The lex loci and lex fori of 
the several states would be brought under 
special consideration, as having more con- 
trolling powers than I think ought to be ad- 
mitted at this day. Each state would then 
by such reasoning be deemed to authorize 
discharges of insolvency according to its 
own laws, and in mercantile concerns; not 
by uniform laws resting on the same prin- 
ciples, and promoting the same ends, but 
sometimes conflicting in points of justice 
and expediency not only with themselves but 
with the United States, and the principles of 
their superintending government. 

On the 4th of April, 1800 [2 Stat. 19], a 
banki'upt law was passed. It was limited 
to the term of five 3'ears; and from thence 
to the end of the next session of congress 
thereafter, and no longer. It then expired, 
and there has never been since anj' bankrupt 
law in the United States. What were the 
reasons which influenced congress not to re- 
vive that act, or not to pass a new one, is 
not for me to say. Although it wouid ap- 
pear that the different decisions which take 



place in the courts of the United States, and 
in those of the individual states, afford some 
grounds for the reconsideration of a bank- 
rupt law; as well as the great inconven- 
ience resulting from the want of one to which 
parties are occasionally subjected, by vexa- 
tious suits in different states of the Union 
against insolvent debtors, after they have 
obtained insolvent discharges in one of the 
states. In passing the bankrupt law it is 
evident congress looked towards bankrupt 
merchants and traders especially, as respect- 
ing the insolvent act of state authorities. 
For in the sixty-first section of the bankrupt 
law— 5 Smith's Laws U. S. p. 81 [2 Stat. 
36]— it is expressly enacted that this act 
shall not "repeal or annul, or be construed to 
repeal or annul, the- laws of any state now 
in force, or which may be hereafter enacted, 
for the relief of insolvent debtors, except so 
far as the saane may respect persons who are 
or may be cleai*ly within the purview of this 
act." It is said, however, this act has ex- 
pired; it does not thence follow that the rea- 
sons which gave rise to the exception do not 
still exist. And so far it does not come 
within the rule of "cessante ratione, cessat 
et ipsa lex." If, then, they do exist, I see 
not why for national and commercial pur- 
poses this court should not give them a con- 
sideration, although they be not engrafted 
into a bankrupt law. Under this impres- 
sion it would seem the distinction taken by 
the defendant's counsel between a bankrupt 
law and an insolvent debtor's act has not 
been improperly introduced. 

Among the great features of government, 
population and credit are to be ranked. As 
to the population, congress has equalized that 
by acts of naturalization throughout the 
United States; but having no bankrupt law. 
the credit as to provisions for bankrupts, and 
for securing the rights of their creditors, has 
not been so equalized, resting at present upon 
the insolvent acts of individual states, and 
the discretion and decisions of comts having 
cognizance. It hence results that foreigners 
and citizens of different states will' look to 
the government of the United States for some 
general system, as either emanating from 
their laws or from their com-ts; and more 
particularly when they commence suits in the 
courts of the United States. The obligation 
is, therefox'e, the more imposing upon these 
courts, having this high responsibility to carry 
all such suits into effect in as uniform a man- 
ner as possible, so far as their authorities 
will permit, agreeably to the rights and just 
expectations of individuals, and the confi- 
dence so reposed in the United States gov- 
ernment. 

It is urged, this court is bound in this case 
by the thirty-fourth section of the judiciary 
act [1 Stat. 74]; but I do not see for what 
reason, as I think it can be made to appear 
the meaning of that section as contended for 
does not at present apply. By that instru- 
ment it is enacted "that the laws of the several 
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states, except where the constitution, treaties, 
or statutes of the United States sliall other- 
wise require or provide, shall be regarded as 
rules of decisions in ti-ials at common law in 
the courts of the United States where tliey 
apply." As it is not necessary on the present 
occasion to give an opinion respecting the 
discharge. of an insolvent debtor against the 
debt itself, I shall not do so, but will confine 
myself to that part of the state act which 
enacts that the discharged debtor shall not 
be liable to be sued, impleaded, or arrested for 
a twelve month after Ms discharge. Grim- 
ke's Laws S, O. 249, § 2. Can it be said 
this part of that act applies? Boes it not 
impair the secmity of the contract between 
Jacobs, the defendant, and Gill, Cononge & 
Co., the plaintiffs? and if it do, is it not in 
direct opposition to the constitution of the 
United States? These are important ques- 
tions, which should be well considered before 
a decision take place. As to any inconven- 
ience which may arise to the defendant under 
arrest, it remains with himself to give bail 
and be liberated from his confinement; if he 
cannot or will not this court is obliged to 
perform its duties in the premises, however 
desirous it may be to relieve his personal 
necessities. And in doing so, I cannot but 
say that wei*e the present motion to be sus- 
tained, and the defendant admitted to com- 
mon bail, the secm-ity of the plaintiffs would 
be much weakened and perhaps might be 
forever lost. For the state com't is in pos- 
session of his schedule and property, given up 
upon his discharge, said by no means to be 
equal to the payment of his debts allowed in 
that court. Of com*se the defendant has 
nothing to rest his suit upon in this court 
but the defendant's person or security for the 
same, without which the defendant might ab- 
scond to whatever quarter of. the world he 
pleased, thereby weakening, if not forever 
nullifying, his creditor's just demands. The 
reasoning of Judge "Washington, in the case of 
Golden v. Prince [Case No. 5,509], and of 
Judge Story, in Van Rejmsdyk v. Kane [Case 
No. 16,871], strengthen my opinion on this 
head. As to the cases cited from 1 Dall. 
[1 U. S.] 231, and 2 Dall. [2 U. S.] 100, [aiillar 
V. Hall, and Donaldson v. Chambers], they 
are between state authorities, and in my opin- 
ion do not apply any more than the insolvent 
act of this state may be said to apply to the 
present case. Whenever the final discharge 
is brought before this court in bar of this suit, 
and at a proper stage of the pleadings, it 
will be time enough to consider its bearing 
character as to discharging the debt. 

By the eleventh section of the judiciary act, 
— 1 Folwell's Laws U.'S. p. 55 [1 Stat 74],— 
the circuit com*t has cognizance where an 
alien is a party, or a suit is between a citizen 
of the state where the action is commenced 
and a citizen of another. This gives author- 
ity to the circuit com't to paaintain the action, 
and Is an implied contract between the United 
States and the parties concerned that it shall 



be so maintained. But if a state law be 
allowed to come in with a sweeping effect 
as a bar to the action, confidence is at an end, 
and the com-t is at the mercy of a state au- 
thority. Van Reimsdyk v. Kane [supra]. 
Upon this principle the impropriety of -the 
motion in this incipient stage of the suit, and 
before the return of the writ, is, in my opinion, 
apparent, insomuch as to induce a court to be 
on its guar^ how it allows the claims of an 
individual under arrest, when a little time and 
a regular practice would better conduce to 
justice and the end proposed. Besides, by 
the laws and practice of this court, a de- 
fendant cannot take the benefit of the in- 
solvent acts until after judgment obtained,— 

4 Folwell's Laws U. S. p. 123 [1 Stat. 561]; 

5 Smith's Laws U. S. p. 6 [2 Stat. 4],— whereas 
in the state court he has the benefit of them 
on mesne process before judgment obtained. 
This marks a difference between the practice 
of the United States covurts and the state 
courts as to cases of solvency, which is of 
importance in this inquiry. It consequently 
results that the secm'ity of the creditor in 
the court of the United States is greater than 
in the courts of this state, as he has a longer 
time to search out cases of fraud against his 
debtor, and is thereby the better enabled ta 
provide for his own security before the debtor 
can be liberated or discharged imder insolvent 
debtor acts. 

Upon the whole, without touching any other 
contested points of the argument (deeming it 
unnecessary in the opinion I am about to 
give), the case appears to me to resolve itself 
into this: That by the constitution of the 
United States the individual states have given 
up their rights of legislating as -to commerce 
and bankruptcy; that this right is now solely 
in possession of the United States govern- 
ment, whiclj, through its laws and judiciary, 
is bound to watch over and superintend the 
same;' that no bankrupt law existing at this 
time does not afEect the main question, be- 
cause the right in government still remains 
to enact one, or to repose its confidence in 
the judiciary as to their decision respecting, 
the same, in relation to the state laws; that 
the com"ts of the United States by admitting 
defendants to the benefit of the state insolvent' 
acts, imder the superintending and contract- 
ing power of the laws of the United States 
now existing, can and do promote the due, 
ends of justice as relating to bankrupts. But- 
it must be remembered all this is done under 
the authority of the United States and not 
under that of state authorities, although in 
doing so the insolvent acts of the states are 
refen*ed to as rules of decisions in cases when 
they apply, as declared by the thirty-foui-th 
section of the judiciary act. Under these im- 
pressions I do not think that by insolvent 
discharges from the com'ts of this state the 
insolvent debtor's acts of this state should, 
be allowed to suspend or weaken the lien of , 
process in this com't, in the manner contended 
for in this case. It would be an interference.. 
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between creditors and debtors, and certainly 
would tend to impair the obligation of con- 
tracts. 

[See Osden v. Saunders, 12 Wheat. (25 U. S.) 
2Sl>.] 



Case Ho. 5,427. 

GILL V. PATTEN. 

[1 Cranch, G. C. 114.] i 

Circuit Court, District of Columbia. Sr^areh 
Term, 1803. 

Pleading— Withdraw Aii of Plea of Covenants 
pEitFoisMED — Special Plea. 

The court will give the defendant leave to 
withdraw the plea of covenants performed, and 
to file a special plea, if it appear to be a 
plea to the merits, and not decidedly bad, leav- 
ing the plaintiff to his demurrer. 

Covenant for rent. Plea, covenants per- 
formed. 

Mr. Youngs, for defendant, moved for 
leave to withdraw the plea, and file a special 
plea, stating a covenant on the part of Gill 
that he would pay the ground-rent due to 
W. T. Alexander, bat liajd not done it, where- 
by Patten was prevented from occupying 
fully, for fear of having his goods seized for 
that rent due to Alexander. 

The first plea was put in at the rules in 
time. THE COURT not being certain that 
the plea offered is bad, and not being willing 
to decide upon the validity of the plea, per- 
mitted to be filed. 

[See Cases Nos. 5,428-5,430.] 



Case IsTo. 6,428. 

GILL V. PATTEN. 

[1 Cranch, C. C. 465.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1807. 

Ejectment — Mesne Profits and Improvements. 

Permanent and useful improvements made 
upon the land, may be given in evidence in 
mitigation of damages, in an action of trespass 
for mesne profits, brought after recovery in 
ejectment. 

[Cited in Starli v. Starr, Case No. 13,307.] 

The question submitted to, the court, in 
this case was, "Whether valuable and per- 
manently useful improvements made upon 
the land, may be given In evidence in mitiga- 
tion of damages by the defendant in an ac- 
tion of trespass for mesne profits, brought 
after a recovery in ejectment." 

P. L. Lee, for defendant, submitted the 
following written argument: 

May improvements be recouped in an ac- 
tion of trespass for mesne profits? 1st, Per- 
manently useful improvements were recoup, 
ed in the action of assize of novel disseisin 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



at common law. 2d. They were recouped in 
the action of ti'espass with continuando 
when broiight after an entry. 3d. They may, 
and for particular reasons ought, to be re- 
eouijed in the same action when brought 
after a recovery in ejectment. 

1. When a man has been disseized of bis 
estate and kept out of possession, he is or 
may be injured in three respects; by the 
loss of his land, by the loss of the profits, 
and by injury done to the estate itself. For 
all tliese injuries he ought to be indemnified; 
but they do not all happen in every case. 
For this reason the remedies are various, so 
as to suit each ease. Illustration: When 
the ancestor was disseized, and nothing lias 
descended to the heir but the mere right to 
the land, he may recover the land in the 
writ of entry, but he is entitled to no dam- 
ages, because the waste and the disseisin 
done in the lifetime of the ancestor have 
died with him, and the waste done since is 
no trespass to the heir who has not entered; 
and as to the profits, the wrongful person 
was permitted to keep them to pay the 
feudal services, &c. 3 BI. Comm. c. 10, pp. 
187, 188. The heir having sustained but one 
of the before-mentioned injuries, the loss of 
the land, has a specific remedy to recover 
that, and nothing else. If the ancestor died 
seized, and a stranger abated, the heir might 
recover the land in the writ of mort d'an- 
cestor, but no damages, for the reasons be- 
fore mentioned. 3 Bl. Comm. c. 10, p. 185; 
2 Inst. 286. But if the heir had entered, 
and a stranger put him out of possession, all 
the before-mentioned injuries were sustain- 
ed; and therefore for this new disseisin he 
might recover the land and damages in the 
writ of assize of novel disseisin. 3 Bl. Comm. 
c. 10; 2 Inst.; and Booth's Law of Real Ac- 
tions. In the assize of novel disseisin, the 
demandant counted on an actual possession 
in himself; and for the trespass done to that 
possession by the disseisin, the damages 
were given. Hence this action was called a 
mixed action (Sayer's.Law of Damages), be- 
cause it partook of the nature of a« writ of 
entry so far as it regained the land, and of 
the nature of a writ of trespass so far as it 
gave damages. But although the demand- 
ant was entitled to damages, it was not 
necessary to pay him in money. It is enough 
that he receive something valuable, which 
will put him in as good a situation as if he 
had not been disseized; for that is the object 
of the writ He may therefore be paid for 
the profit by improvements. "He who re- 
covers the land shall have the emblements, 
but the assize recouped the damages be- 
cause the land was sown." 9 Vin. Abr. tit. 
"Emblements," 309, cites Brooke, Abr. "Em- 
blements," 11, 24, E 3, 50. "Damages to 
40s. found by the assize, and no more, be- 
cause the land is well sown and the house 
mended, and so recouped the damages." 8 
Vin. Abr, tit. "Discount." In assize the 
plaintiff recovered the land and no damages. 
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Tjecause tlie place was well amended by 
building. 8 Vin, Abr. tit "Discount" "Dis- 
seisin done ad damnum £9, disseizor sows 
"the land whicb is wortli £10; and the assize 
gave £9 damages; per Cur. tliey sball be 
attainted for not recouping the sowing." S 
Vin. Abr. tit "Discount" "In divers cases 
one who is in of his own wrong shall re- 
coupe and retain. The disseizor shall re^ 
coupe in damages all that he hath expended 
in amending the houses." Coulter's Case, 5 
Coke, 30. In Penrice y. Penrice, a writ of 
inquiry in dower was quashed because the 
jury omitted to deduct the chief rents and 
repairs. Barnes' Kotes, Cas, 234. 

2. It seems then that in assize of novel dis- 
seisin, which was the only action in which 
damages were given for mesne profits, im- 
provements were recouped, and there can 
be no difference in this respect between the 
actions of assize and trespass with continu- 
a.ndo. When a man is out of possession he 
may recover his land at common law by 
«ntry or by action. If my ancestor was dis- 
seized, I may recover the possession by en- 
try, if that right has not been tolled; but. 
I could have no action for damages, for the 
same reason that I could get none in the 
writ of entry. Trespass with continuando 
does not lie, because there was no former 
possession in me to which my entry could 
relate, so as to give me that possession dur- 
ing the interim, upon which the action of tres- 
pass with continuando is founded. Liford's 
Oase, 11 Coke, 51. I£ my ancestor died seiz- 
■ed and a stranger abated, I could recover 
the land by entry; but had no action for 
damages. Trespass with continuando does 
not lie against an abater after entry by the 
heir. 20 Vin. Abr. 4G3, 4G4; Bl. Comm., 
causa qua supra. But if I was myself dis- 
seized, I -may recover tlie land by entry, 
and then sue for damages in trespass with 
continuando. 11 Coke, 51. The action of 
ti'espass is here brought and allowed for the 
same reason tliat damages are given in as- 
size of novel disseisin, the trespass done to 
the actual possession of the disseized. En- 
try followed by trespass with continuando 
was just equivalent to the action of assiz^; 
and they were alternative remedies for the 
«ame injury. Q^'heir very near resemblance 
in many particulars is singular. In assize, 
^'a man shall recover damages for all injury 
done to the estate itself;" so in ti'espass with 
continuando, he may "recover for all and 
any injury done during the disseisin." 20 
Vin. Abr. 464. In assize "he shall recover 
to the value of the issues of the land." 7 
Vin. Abr. 267. And in trespass with con- 
tinuando "he shall recover the natiu:al and 
artificial profits." 11 Coke. 51. If it appear 
in assize that "tlie trees which the disseizor 
cut were used in mending the houses, they 
shall be recouped." 8 Vin. Abr. 557. So in 
ti'espass with continuando "if the disseizee 
hath himself taken any of the corn, gi-ass, 
or trees, they shall be recouped; for in both 



cases, the disseizee has back his property." 
11 Coke, 52. At common law the demandant 
in assize could only recover damages from 
the disseizor himself and not from his 
alienee; but the statute of Glocester gives 
damages against the latter. So at common 
law the action of trespass with continuando 
could only be sustained against the disseizor, 
(1 Hob. 9S); but it is certain that since the 
statute this action has been sustained 
against the alienee of the disseizor (Cro. 
Bliz. 540). To conclude the resemblance, 
Coke says in Liford's Case, "that I shall re- 
cover in this action of trespass in the same 
manner that a disseizee shall recover against 
his disseizor in assize at common law." En- 
try, followed by trespass, was the usual 
remedy when the disseisin was fresh, and 
assize when it was ancient 1 Reeve. Eng. 
Law, 324. Hobart says, "If the disseizee 
has reentered and thereby lost his assize, 
he may have trespass with continuando for 
tlie mesne profits." Hob. 98. He may re- 
cover tlie profits in trespass, because he can 
no longer have assize for them; and clearly 
therefore he must recover them In the same 
manner in both actions. If then a recouper 
of improvements was allowed in one action, 
it must have been in the other, for they were 
alternative remedies for the same injuiy. 
So far as the assize gave damages, it was in 
nature of trespass; and the form of the ac- 
tion of trespass is favorable to recoupers, for 
Coke says, as before mentioned, that if the 
disseizee "himself take any of the corn or 
trees, they shall be recouped," and it is a 
common things in an action of trespass, for 
the ouster of a personal chattel to show 
that the article has been restored, in order 
to mitigate damages. It is said in 12 Vin. 
Abr. tit "Evidence," 158, "The law is that in 
trespass for goods taken the plaintiff shall 
recover the value of tliem; yet if the plain- 
tiff re-has the goods this may be shown in 
evidence to mitigate the damages." If I 
may show that I have carried back the plain- 
tiff's trees, 1 may certainly sliow that I 'not 
only earned them back but also built him a 
fence with tliem. If he may show, to in- 
crease damages, that when I broke his close, 
I ti'ampled down his corn, I may show in 
mitigation of the damage, that I mended his 
gate. It may be said, tlierefore, with cer- 
tainty, that recoupers were and might be 
made in the action of trespass with con- 
tinuando, when brought after entry. 

3. And they may and should be made in 
that action when brought after a recovery in 
ejectment . When a man has recovered pos- 
session of land by a modern action of eject- 
ment, he is precisely situated like a disseizor 
after entiy at common law; that is, he has 
got his land and no damages. He could get 
no damages on the ejectment, because the 
parties were fictitious; and he was obliged 
to get the iwssession in that way, because he 
is prohibited by the statute from making a 
forcible entry. After having recovered the 
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possession he proceeds with the old action of 
ti'espass, which was formerly brought after 
an enti'y. All the recoupers which were for- 
merly admissible in this action ought to be 
admitted now. There are many strong rea- 
sons for it. The recoverer in a modern eject- 
ment must be either a freeholdei* or a termor. 
If a freeholder, he ought not to be placed in 
a better situation, as to the defendant's right 
of retainer, by the fictions of the coiu't, thaii 
he was by the old law; and by the old law 
the improvements would be recouped in 
either of the alternative remedies which the 
plaintiff might elect to pursue. If he be a 
termor, he should not be placed in a better 
situation as to this particular by the award- 
ing of the writ of possession than he was be- 
fore the courts undertook to award that writ. 
By the old law the plaintiff recovered in 
ejectment the value of the whole term, but 
tlie term itself remained in the hands of the 
defendant. 3 Bl. Comm. 300. The defend- 
ant was safe as to his improvements, because 
they remained on the land which he retained 
dm'ing the term. But the courts undertooli 
to give back the term specifically to the 
plaintiff and invented the writ of possession 
in the time of Hem-y VII. for that pm-pose. 
3 Bl. Comm. 201; Runniagton, Eject. "The 
wi'it of ejectment was now licked into the 
form of a real action" (Goodtitle v. Tombs, 
3 Wils. 120), and the damages must have 
been of coui-se, lowered from the full value 
of the whole term to the value of the profits 
generally (3 Wils. 121) ; and because this ac- 
tion now assumed the form and the effect of 
a real action, it must also have taken the 
character of a real action as to the defend- 
ant's right of retainer for improvements. 
"Why did the courts of law award the writ 
of possession? Blackstone and Runnington 
say, to prevent the plaintiff from going into 
chancery for a restitution of the land. Now 
if the couits had not allowed the defendant 
reeouper, he would have been driven into, 
chancery for relief; but they would certainly 
never have invented a writ to relieve the 
plaintiff from goiug into chancery, and di'ive 
the defendant there unnecessarily. 

CRANCH, Chief Judge (DUCKETT, Cu:- 
cuit .Judge, absent). Before the fictitious ac- 
tion of ejectment was devised by the eoui'ts, 
and took the place of real actions, the trae 
action of ejectment was brought only by the 
termor himself against the actual ejector, and 
the term itself was not recovered, but only 
damages to the value of the residue of the 
term yet to come; but the actual ejector still 
retained possession of the land; and by this 
means secured the benefit of all his improve- 
ments. "When the fictitious action of eject- 
ment was devised, it can scarcely be sup- 
posed that the court intended to deprive the 
defendant of any reasonable benefit which 
he had before in the old form of action; for 
"in tietione juris semper aequitas' existit.'' 
Again, the fictitious action of ejectment was 



a, substitute for the assize of novel disseisin, 
the assize of mort d'ancestor, or for an actual 
enti'y, so far only as the assize or the entry, 
restored the disseizee to the actual possession 
of the land. It did not, like the assize, af- 
ford a remedy for the damages sustained by 
the disseizee by being kept out of possession, 
or by actual injxu-y done to the land and 
premises. This defect arose from the cir- 
cumstance that the parties were fictitious. 
It required the subsequent action of trespass 
for the mesne profits, In addition to the fic- 
titious action of ejectment, to make the rem- 
edy equivalent to an assize. Where the dis- 
seizee regained his possession by reentry, he 
was entitled to the action of trespass with 
a continuando for the mesne profits; and in 
the assize and in the action of trespass after 
reentry, the defendant was permitted to 
show, in mitigation of damages, that he had 
sowed the land, or otherwise increased its 
value by improvements. 

THE COURT thinks that the action of tres- 
pass for the mesne profits, after a recovery 
in the fictitious action of ejectment, is strict- 
ly analogous to the action of trespass with 
a continuando after aai entry, and to that 
pai't of the remedy by assize which gave the 
defendant his damages, and is accompanied 
by the same equitable defence. 

The opinion of THE COURT, therefore, is, 
that the improvements mentioned in the catso 
agreed, may be given in evidence in mitiga- 
tion of damages in the present action. 

[See Cases Nos. 5,427, 5,429, and 5,430.] 



Case Wo. 5,429. 

GILL, V. PATTON. 

[1 Cranch, 0. C. 143.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1803. 

Defences to an Actiox of Covenakt fok Kent. 

To an action of covenant for rent, the de- 
fendant cannot plead that his lessor had not 
paid the ground-rent, according to his cove- 
nant. 

Covenant for rent. The plea was that the 
plaintiff had not paid the ground-rent to 
Alexander, the original landlord, whereby 
the defendant was prevented from occupying 
the premises for fear of being distrained for 
that rent General demurrer. 

Mr. Taylor, for plaintiff, cited Dawson v. 
Myer, 1 Sti-ange, 712; Monic v. Cooper, 2 
Sti-ange, 7G3; 2 Ld. Raym. 1477; Belfour v. 
Weston, 1 Term R. 310; Howlet v. Strick- 
land, Cowp. 56. 

Mr. Swann, on the same side. This cove- 
nant is of no effect, because it could not sup- 
port an action. Patton could not recover till 
he was damnified. There has been no evic- 
tion. 1 Esp. N. P. 323. The covenant plead- 
ed in bar is to keep the premises exonerated 

1 [Reported by Hon. William Cr.Tiich, Chief 
Judge.] 
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from the payment of the rent due to Alex- 
ander. 

air. Youngs, for defendant "Whatever hap- 
pens by the acft of God or of the lessor, to 
prevent the occupation of the lessee, is a 
good bar to an action for the rent Enjoyment 
of the premises is the consideration of the 
rent Eviction is not necessary. 4 Bac. Abr. 
3CG. Patton was not obliged to .stay until 
his property was seized for the rent due to 
Alexander. Patton's rent to Gill was fl8, 
per annum; Gill's rent to Alexander was 
£135, per annum. Shep. Touch. 376. Fear 
of distress is as available as an actual dis- 
tress. So that Gill has broken his covenant. 
The reason why one covenant cannot be set 
off against another, is because the damages 
may not be equal. But here the breaches are 
equal from the nature of the thing. Johnson 
V. Carre, 1 Lev. 152. The covenants are 
dependent The intention of the whole deed 
is to be taken into view. This plea prevents 
circuity of action. As to 1 Term K. 310, the 
defendant enjoyed the land, although the 
house was burned. But here the defendant 
is wholly deprived of enjoyment 

0. Lee, same side. The plea is just and 
equitable. The two covenants made but one 
conti-act The defendant's covenant is a con- 
dition or limitation of the covenant of the 
defendant The defendant was to pay so 
long as he was permitted to enjoy. Shep. 
Touch. 114, tit "Condition." 

Mr. Swann, in reply. It might be either a 
plea of entry and eviction, or of dependent 
covenants. Gill's covenant is not a condi- 
tion precedent Patton's rent became due 
1st September; Gill's on 4th September, 
Where the covenant goes to the destruction 
of the whole contract it may be pleaded in 
bar. This plea goes to set up unliquidated 
damages against a covenant to pay a sum 
certain. 

Judgment for the plaintiff on the demurrer, 
at June term, 1S04. 

[See Cases Nos. 5,427, 5,428, and 5,430.] 



Case Wo. 5,430. 

GILL V. PAIYTON. 

[1 Cranch, 0. O. ISS.] i 

Circuit Court District of Columbia. Nov. 
-> Term, 1804. 

COVE^IANT FOR RbNT — ISTEREST. 

In an action of covenant for rent the land- 
lord cannot recover interest. 

Writ of inquiry, upon a judgment on de- 
murrer in an action of covenant on a lease; 
breach, not paying rent 

C. Lee, for defendant contended that as 
the landlord has a summary process to com- 
pel payment he is not entitled to interest 
- Mr. Youngs. The action is covenant and 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



sounds in damages, and the jury alone can^ 
assess them, 

THE COURT instructed the jury that they 
were as much bound tq give interest on the- 
arrears of rent as on any other debt by spe- 
cialty; that it is in the power of the juiy to- 
refuse interest; and if they refuse, it is in. 
the power of the court to grant a new trial. 
Verdict for plaintiff, including interest 
A new trial was afterwards granted on> 
the ground of misdirection of the jury by 
the court 

[See Cases Nos. 5,427-5,429.] 
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Case Wo. 5,431. 

GILL et al. v. STEBBINS et al. 

[2 Paine, 417.] i 

Circuit Court, S. D. New York. June Term,. 
1S2S. 

Jtjrisdictiox Depexding o^ Situation op Par- 
ties TO THE KeOORD — COSTUACTS— NECESSARY 

Averments in Declaration — Demurrer to- 
Whole DecLtAratiox TVUiOH IS Only Partlt 
Bad. 

1. Jurisdiction of the court is neither given 
nor ousted by the relative situation of the 
parties concerned in interest, but by the rela- 
tive situation of tHe parties named on the rec- 
ord: and in all cases where jurisdiction de- 
pends on the party, it is the party named in 
the record. 

2. Where a declaration on a special agree- 
ment, which was, that one G., who had been 
arrested in the city of New York, upon certain 
promissory notes made by a firm in the state 
of AlalDama, in which he was a partner, to L. 
'& B. of Boston, in consideration that plaintiffs- 
would discharge him from that arrest, under- 
took and promised that he would forthwith 
proceed to Boston and call on L. & B., and of- 
fer sucii payment and satisfaction to them as 
he could accomplish, and in case his offer was- 
not satisfactory to them, that he would sur- 
render his person to any suit which L. & B. 
might institute against him within three weeks 
from the date of the agreement, and acknowl- 
edge service in the same, and the defendants, 
for the same consideration, bound themselves- » 
to the plaintiffs that the said G. should well 
and truly accomplish the conditions of said 
agreement, and in case of neglect on the part 

of the said G., within tliirty days to perform, 
to enter bail for the said G.'s personal appear- 
ance at the suit of L. & B.; it was held on 
demurrer, that before G. could be charged 
with having violated his agreement by not sur- 
rendering himself, it must be averred that L, 
& B. had instituted a . suit against him, and 
that if the declaration had contained an aver- 
ment to that effect, plaintiffs would not be en- 
titled to recover the amount of the notes with- 
out a further allegation as to their damnilica- 
ticn.Q 

3. In covenant, when several breaches are as- 
signed, some of which are sufficient and others 
not, the defendant should only demur to such 
as are bad; and if he demur to the whole dec- 
laration, judgment must be given against him. 

Demiurrer to declaration. The declaration, 
alleged that the plaintiffs [Theophilus A. Gill 

1 [Reported by Elijah Paine, Jr., Esq.] 
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SLnd others] were holders of two promissory 
notes, whicli liad been made by a certain 
(irm under the name Sturtevant, Ti-ent and 
Gurney, at Blaltesley, &c., amount $1,375.40, 
and which were payable to certain persons 
doing business under the name and firm of 
Ladd & Barnes, at Boston, in the common- 
wealth of Massachusetts (no averment of 
their citizenship), and that the said notes 
were received from Ladd & Barnes for col- 
lection from the maimers thereof, for and on 
accoimt of John Osgood, a citizen of Massa- 
•chusefts, who was then and there the owner 
of tlie said notes, &c. The declaration then 
alleged that Gurney, one of the firm of the 
maliei's of the notes, was arrested in New 
Yoi'k, and in consideration that they would 
not prosecute, the said Gm"ney promised he 
would go to Boston and make payment or 
satisfaction of notes to Ladd & Barnes to 
their satisfaction, or surrender his person to 
^ny suit they might choose to institute 
against him in tliree weeks from date of 
agreement, and thereby acknowledge serv- 
ice of process in the same; and the defend- 
ants plussel Stebbins, Joseph Sheffield, and 
Thomas Strong, sm-v Ivors of James W. Pe- 
ters], for the same consideration, bound them- 
selves to the plaintiff, and guaranteed that 
the said Giu-ney should well and truly ac- 
complish the said agi-eement so as aforesaid 
made; and in ease of neglect so to do, the 
defendants boimd themselves to enter bail 
for tlie said Gurney's personal appearance 
at the suit of the said Ladd & Barnes, in 
Boston aforesaid; and the plaintiffs averred 
that, confiding in such promise, they ceased 
to prosecute the suit against Gm-ney. Yet 
the said Gm-ney did not forthwith, nor with- 
in thirty days from the date of the agree- 
ment, proceed to Boston and call on Ladd & 
Baraes, or either of them, and offer such 
payment or satisfaction of the notes as he 
could accomplish; nor did he, within the 
thirty days, call on the said Ladd & Barnes, 
or either of them, nor smxender or offer to sur- 
render his person to any suit to be commenced 
by them; nor have the said defendants, al- 
though the said thirty days have long since 
elapsed, entered bail for the said Gurney's 
personal appearance at the suit of the said 
Ladd & Barnes, in Boston aforesaid, or offer- 
ed so to do; but have wholly neglected and 
refused- 

THOJIPSON, Circuit Justice. One of the 
questions raised upon the argument of the 
demurrer in this case related to the jm-isdic- 
tion of this court The plaintiffs, in the 
declaration, aver themselves to be citizeiis of 
New York; but, in setting out the cause of 
action, show tliat they are mere nominal 
parties. The real party in interest is John 
Osgood, a citizen of Massachusetts, and the 
defendants are alleged to be citizens of Ala- 
bama. If the jurisdiction of the court de- 
pended upon the real parties in interest, the 
objection would be fatal, as neither party is 



a citizen of the state where the suit is 
brought, and the objection appearing from 
the plaintiffs* own showing, advantage may 
be taken of it upon demm'rer; and this ob- 
jection, in principle, appeal's to be sustained 
by the case of Brown v. Sti'ode, S Cranch 
[9 U. S.] 303, where it is decided that the 
circuit c'ourt of Virginia had jurisdiction in a 
case between citizens of that state, the plain- 
tiffs being only nominal parties for tlie use 
of an alien. The doctrine of this case is, 
however, overruled in that of Osborn v. U 
S. Bank, 9 Wheat. [22 U. S.] S56. The court 
say that jm-isdiction is neither given nor 
ousted- by the relative situation of the par- 
ties concerned in interest, but by the relative 
situation of the parties named on the record; 
and add, that it may be laid down as a rule 
that admits of no exception, that in all cases 
where jurisdiction depends on the partj', it 
is the party named in the record. This rule 
is again reco^gnized and adopted in the case 
of Governor of Georgia v. Madraro, 1 Pet 
[26 U. S.] 122. It is a little remarkable that 
no notice appears to have been taken, either 
by the court or the counsel, of the case of 
Brown v. Strode [supra], where a contrary 
rule is certainly adopted. The objection 
therefore, on the ground of want of jui-isdic- 
tion, cannot be sustained, and the decision 
must turn upon the sufficiency of the aver- 
ments in the declaration. The action is 
founded on a special agreement, which, as 
stated in the declaration, is substantially 
that one Gurney, having been arrested in 
the city of New York upon certain promis- 
sory notes, made by a firm in the state of 
Alabama in which he was a partner, to Ladd 
& Barnes, of Boston; and in consideration 
that the plaintiffs would discharge him 
from that arrest, he, Gurney, undertook and 
.promised that he would forthwitli proceed 
to Boston, and call on Ladd & Barnes, and 
offer such payment and satisfaction to them 
as he could accomplish; and in ease his offers 
were not satisfactory to them, he promised 
to surrender his person to any suit which Ladd 
& Barnes might choose to institute against 
him within three weeks from the date of the 
agreement, and he thereby agi-eed to ac- 
knowledge service on the same; and that the 
defendants, for the same consideration, 
boimd themselves to the plaintiffs that the 
said Gurney should well and ^ truly accom- 
plish the conditions of the said agreement 
and promises, and in case of neglect on the 
part of the said Gurney, witliin thirty days 
after the date of the agreement, to accom- 
plish the same, the defendants bound them- 
selves to enter bail for the said Gurney's 
personal appearance at the suit of the said 
Ladd & Barnes, in Boston aforesaid; and 
the plaintiffs aver that they discharged Gur- 
ney from the arrest, but that he did not, within 
thirty days, proceed to Boston and offer such 
satisfaction as he could accomplish; nor did 
the said Gm-ney, within thirty days, call on 
the said Ladd & Barnes, nor surrender or 
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offer -to siuTender his person to any suit to 
be commenced by them; nor have the de- 
fendants entered bail for the personal ap- 
pearance of the said Gurney at the suit of 
Ladd & Barnes, in Boston aforesaid, or of- 
fered so to do. 

The principal exception taken to the dec- 
laration is the want of an averment that a 
suit was commenced against Gurney by 
Ladd & Barnes. It is often, in cases of 
this liind, attended with some difficulty in 
deciding whether the promises are dependent 
or independent, and how far it is necessary 
for a plaintiff to aver performance on his 
part, to entitle him to sustain an action for 
non-performance against the other party— 
as between the plaintiffs and Gurney, the 
first act was clearly to be performed by Gur- 
ney; he promised to proceed to Boston and 
offer to Ladd & Barnes such payment and 
satisfaction as he could accomplish— and the 
averment is direct that he did not do this. 
He, in the next place, undertook, that in 
case his offer was not satisfactory, to sur- 
I'ender himself to any suit which Ladd & 
Barnes might choose to institute against 
him. But there is no averment that any 
suit was instituted against him. It is said 
this averment was unnecessary, as the de- 
murrer admits he did not go to Boston, 
and that, of course, no suit could be com- 
menced against him. The answer, however, 
does not appear satisfactory for several 
reasons: In the first place, it is not alleged 
as a separate and independent engagement 
by Giurney tliat he would go to Boston, but 
was connected with tlie fm-ther stipulation that 
he would offer such payment and satisfaction 
•as he could accomplish. Tlie demurrer does not, 
therefore, admit that Gurney was not at Bos- 
ton, or that he was not within the reach of 
process in Massachusetts; nor is there any 
allegation that he was not within the reach 
of process. There is, therefore, no averment 
of any act by Guniey, nor is there any ad- 
mission by the demurrer of any fact which 
can be considered as dispensing with the in- 
stitution of a suit. But, in the second place, 
a suit might have been instituted without 
Gurney's being in Boston, or within the state 
of Massachusetts. The process could not 
have been served upon him; but he might 
have authorized his appearance to be entered 
to such suit, if instituted. His engagement 
was to surrender himself to any suit which 
Ladd & Barnes might choose to commence. 
Whether they would choose to commence any 
suit or not, was a matter depending entirely 
upou themselves; and Gurney could be un- 
der no obligation to surrender himself; nor 
could he do it until a suit was commenced. 
He could not be bound to urge Ladd «& 
Barnes to institute a suit; nor could he en- 
ter an appearance to any suit without their 
consent The declaration alleges no court in 
which the suit was to be instituted. As to 
this part of the agreement, therefore, the first 
ace was to be done by Ladd & Barnes, viz., 



to institute a suit, and this should be averred 
to have been done before Gurney can be 
charged with having violated his agreement, 
by not surrendering himself. Gurney is not 
a party to this suit; and the promise on the 
part of the defendants is alleged to have 
been, that in case of neglect on the part of 
Gurney to accomplish the agi'eement on his 
part, within thirty days from the date there- 
of, then the defendants bound themselves to- 
enter baU for Gurney's personal appeai-ance 
at the suit of Ladd & Barnes in Boston. The 
undertaking of the defendants, therjefore, 
more emphatically presupposes a suit to be 
instituted; and the same difficulties and em- 
barrassments present themselves in the way 
of their performing the agreement on their 
part, before a suit should be commenced 
against Gurney. As to the defendants, there- 
fore, it was clearly necessary for the plaintiffs 
to aver that a suit Avas instituted against 
Gurney before they can be charged with 
not having entered bail for him. The dec- 
laration does, however, contain a general al- 
legation that the defendants bound them- 
selves that Gurney should well and truly 
accomplish the conditions of the said agree- 
ment on his part; one of which was, that 
he should proceed to Boston and offer such 
payment and satisfaction to Ladd & Barnes 
as he could accomplish, which the plaintiff 
avers was not done, and this is admitted by 
the demiurrer. In this respect, therefore, the 
defendants have not fulfilled their promise, 
and the declaration as to that alleges a suf- 
ficient breach; and the demurrer being to 
the whole count, if there is one good breach 
alleged, the plaintiff is entitled to judgment. 
This is the rule in covenant when several 
breaches are assigned, some of which are suf- 
ficient and others not The defendant should 
only demm- to such as are bad. If he demurs 
to the whole declaration, judgment must be 
given against him; and we see no good rea- 
son why the same rule should not apply in 
the present case.2 1 Chit PI. G43; 11 East, 

2 If no trick has been resorted to for the 
purpose of delay, the demurrer canBot he dis- 
regarded. Anon., 4 Hill, 56. A plaintiff is not 
at liberty to treat a demurrer to a declaration 
as a nullity, and enter the defendant's default 
for not pleading; and the court, on a motion 
to set aside such default, will not pass upon the 
question of the validity of the demurrer. Cos- 
ter V. Warinsr, 19 Wend. 97; Anon., 4 Hill, 
56. Where the defects in a declaration are 
of such a character as that a verdict will not 
cure them, the defendant, on demurrer to a 
special plea, may attack the declaration not- 
withstanding that the general issue ^Yas plead- 
ed with tlie special plea. Miller v. Maxwell, 
16 Wend, 9, A plaintiff is not bound to take 
judgment by nil dieit where a defective plea 
is interposed, but may demur. Underwood v. 
Campbell, 13 Wend. 7S. It seems where, to a 
declaration on a bond for the performance of 
covenants, a plea of non est factum only is 
put in, without a notice of special matter at- 
tached, that the defendant may both demur and 
plead; but that he cannot do both where such 
notice is attached to the plea, as the plea and 
■ notice conjoined will be considered as equiv- 
alent to a special plea to the whole declaration. 
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567; Vermont v. Society, etc. [Case No. 
10,919]; 6 Dane, Abr. 203, and cases cited. 
The plaintiffs must, accordingly, have judg- 
ment; but we do not at present see how they 
can recover more than nominal damages. 
And, indeed, if the declaration contained an 
averment that a suit was commenced by 
Ladd & Barnes against Gurney, it is not per- 
ceived how that would entitle the plaintiffs 
to recover the arnoimt of the notes set out in 
the declaration, without some further allega- 
tions as to their damnification. If the plain- 
tiffs, however, choose to amend their declara- 
tion, they have leave so to do. 

[See Case No. 5,432.] 

People V. Ten Eyck, Id. 448. Formerly, in 
assumpsit, a defendant might traverse not only 
the contract itself, but the consideration and 
the phiiutiff's performance of a condition 
precedent; but now the practice is obsolete; 
and where the defence consists of matter of 
fact amounting to a denial of the allegation 
■which the plaintiff must prove in support of his 
declaration, the general issue must be pleaded, 
or it will be good cause of special demurrer 
that the plea amounts to the general issue. 
Wheeler v. Curtis, 11 Wend. 653. Where a de- 
fendant pleads the general issue, and also a 
siiteial plea, to which the plaintilf replies, and 
a demurrer is interposed to the replication, al- 
though the plaintiff may object to the plea, if 
bad in sttbstanee, the defendant cannot over- 
leap the general issue and object to the dec- 
laration; he cannot plead and demur to the 
same count. Id. Where a defendant has 
pleaded the general issue, he cannot, upon a 
demurrer to the replication, or subsequent 
pleadings, attack the declaration. Russell v. 
Rogers, 15 Wend. 352; Dearborn v. Kent, 14 
Wend. 183. Though a demurrer be interposed 
to the defendant's plea, and it may be defect- 
ive, he will still prevail, if the count to which 
the plea relates is bad in substance. U. S. v. 
^"''hite, 2 Hill, 59. Otherwise, where the plea 
is to several counts, one of which is good in 
substance, though all the rest be bad. Id. In 
England, if a plea begins as an answer only 
to part of the declaration, and is in truth only 
an answer to part, the plaintiff cannot demur, 
but must take judsment for the part unan- 
swered as by nil dicit. Here, however, it is 
otherwise; and to such plea a general demurrer 
will be sutained. Etheridge v. Osborn, 12 
Wend. 399. In indebitatus assumpsit it is not 
a cause of demurrer that the declaration states 
the indebtedness of the defendant, and his 
promise to pay in a sum greater than what, 
fi'om the cause of action set forth in the dec- 
laration, he is entitled to recover. Waite v. 
Barry, Id. 377. Where a demurrer to a declara- 
tion is overruled by a justice, and the defend- 
ant subsequently pleads tlie general issue, and 
after verdict against him appeals to the com- 
mon pleas, that court is authorized to pass up- 
on the validity of the demurrer, and, if well 
taken, to give judgment for the defendant. 
Wiekware v. Bryan, 11 Wend. 545. In debt 
against several on a judgment of the supreme 
court of Ohio, two of them, viz., P. and T., 
pleaded that it was void for want of jurisdic- 
tion, having been rendered in a suit of which 
r either they nor their co-defendants had notice, 
and that none of them appeared theiein, &e.; 
replication, that P. and T. employed an attor- 
ney to appear in the suit, and did, by said at- 
torney, so appear as well for themselves as for 
the other defendants, &c. On demurrer to the 
replication, it was sustained, and the matter 
<ontained in it held sufficient to estop P. and T, 
from alleging either tlieir own non-appearance, 



Case No. 6,439. 

GILL et al. v. STEBBINS. 
[2 Paine, 454.] i 
Circuit Court, S. D. New York. March, 1832. 
Bail — Laches. 

Delay by the plaintiff for a period of five 
years, to call on the officer for bail, will be such 
laches on the part of the plaintiff as to exoner- 
ate the officer. 

Rule on the United States marshal to bring 
in the body of Sheffield, or show cause, &c. 
The facts as disclosed hy affidavit on the 
part of the officer, were as follows: In July, 
1823, a capias ad respondendum was Issued 

or that of the other defendants. Reed v. 
Pratt, 2 Hill, 64. WTiere a demurrer is inter- 
posed to a surrejoinder the plaintiff may go 
back and avail himself of a defect in the plea. 
Mercein v. Smith, Id. 210, Where there are 
two counts in a declaration on the same instru- 
ment, and there is no plea to the second count, 
but the plea to the first count contains an 
averment that the instrument set forth in that 
count is the same identical instrument set 
forth in the second count, it cannot be ob- 
jected upon general demurrer that there is a 
defence to only one of the causes of action set 
forth in the declaration. Case v. Boughton, 
11 AVend. 108. ■ Though after a demurrer to a 
declaration is adjudged frivolous, the court re- 
luctantly gives leave to a defendant to plead 
^new; yet wherein such a case, an affidavit was 
made that the demurrer was put in in good 
faith, that the defendant had a defence on the 
merits, and that unless he was permitted to 
plead to the count demurred to, the whole 
cause of action would stand confessed upon the 
record, leave will be given to plead anew. Pat- 
ten V. Harris, 10 Wend. 623. It seems that a 
demurrer put in, not with a view of disposing 
of the case on the merits, but solely in the 
hope of its proving successful, cannot proper- 
ly be said to have been put in bona fide. Id. 
A demurrer is not an issuable plea within the 
meaning of the 21st general rule of this cotn-t. 
Marsh v. Barney, Id. 539. Nonjoinder of a 
private corporation as defendant cannot be tak- 
en advantage of by demurrer, unless the dec- 
laration show the corporation to be still in 
existence. Indiana v. Woram, 6 Hill, 33. If 
a plaintiff assigns a good breach of a condition 
of a bond, and then proceeds and specifies tlio 
items of damage sustained by him, the defend- 
ant cannot demur to such specifications; the 
question whether the plaintiff is entitled to re- 
cover the items specified will be determined on 
the trial. Williams v. Maden, 9 Wend. 240. 
In an action of covenant, a plaintiff is bound 
to aver enough to show, with all reasonable 
certainty, that he has been damaged. Thus, 
where G. agreed to sell a farm to A., contain- 
ing 161 acres, and A. agreed to pay G. twenty- 
six dollars per acre for all the land except the 
roiid running through the same, and covenantr 
ed to purchase in the premises if they were sold 
under certain mortgages which were liens upon 
the land, and to advance sufficient to pay such 
mortgages; on the land being sold under the 
mortgages, and an action brought on the agree- 
ment, for the recovery of damages, it was 
holden on demurrer, that the declaration was 
defective for the want of an averment as to 
the quantity of land contained in the road, so 
as to enable the court to say that the plaintiff 
had sustained damage by the neglect or re- 
fusal of the defendant to purchase in the farm 
at the mortgage sale. Gould v. Allen, 1 Wend. 
182. 
1 [Reported by Elijah Paine, Jr., Esq.] 
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against all the defendants [Russel Stebbins, 
Joseph Sheffield, and others], and returned 
cepi corpus as to Sheffield, and non est as to 
the others. Bail below had been taken for 
his appearance, but the bond was mislaid or 
lost Nothing had been done by the plain- 
tifits [Theophilus A. Gill and Henry Bennett] 
until April, 1828, when the above rule was 
served upon tlie marshal. For the marshal 
It was contended, that he had become exon- 
erated by laches on the part of the plaintiffs, 
in not having proceeded within a reasonable 
time to fix his liability, and that courts have 
adopted this as a rule for the protection of 
the officer. In support of the position the 
foUowins cases were cited: Rex v. Sheriff 
of Surrey, 7 Term R. 452; Rex v. Sheriff of 
London, 1 Taunt 111; Rex v. Perring, 3 Bos. 
& P. 151; People v. Stevens, 9 Johns. 72; 
Jourden v. Hawkins, 17 Johns. 35. 

R. Sedgwick, for plaintiffs, 
"W. Q. Morton, for marshal. 

THOMPSON, Circuit Justice. "We think 
that the lapse of time is sufficient to exon- 
erate the officer. If parties can wait five 
Cyears, they may twenty. If the bond can be 
found we may direct its assignment to the 
plaintiffs. Rule dismissed. 

NOTE. A bail-bond is void, unless it is con- 
ditioned that the defendant will appear by put- 
ting in special bail within twenty days after the 
return day specified in the writ, and by per- 
fecting such bail, if required, according to the 
rules and practice of the court Barnard v. 
Viele, 21 Wend. 88. It must be strictly con- 
formable to the statute. 2 Rev. St (2d Ed.) 
p. 271, § 13. A bail-bond taken on an arrest 
under a capias, tested out of term, is valid; and 
the defect cannot be taken advantage of by 
plea. The remedy is by motion to set aside the 
process. Parke v. Heath, 15 Wend. 301. Bail 
to the sheriff are entitled to relief on the usual 
terms, although the sheriff, after a rule for at- 
tachment for not bringing in the body, pays the 
plaintiff's demand. Seymour v. Curtisg, 1 
Wend, 105. On a motion to set aside tie pro- 
ceedings on a bail-bond, affidavits may be read, 
made in support of the motion, and entitled in 
the oriffinal cause, attaclied to an order to stay 
proceedings entitled in the bail-bond suit, with 
a notice of motion showing the real object of 
the application. Ex parte Metzler, 5 Cow. 287. 
Where the bail below became bail above, and 
the plaintiff excepted, and then took an assign- 
ment of the bond, and commenced an action 
Upon it; this proceeding was irregular, and 
should be set aside with costs. Id. Where a 
sheriff on being served with an attachment for 
not bringing in the body of the defendant, pur- 
suant to a rule of the court, procured a person, 
^on promise of indemnity,) to put in special bail 
in the original suit, the sheriff could not main- 
tain an action on the bail-bond. Matthison v. 
Forbus, 19 Johns. 292. In such case, the sher- 
iff on being served with an attachment should 
pay the debt and costs in the original suit, and 
then bring his action on the bail-bond or against 
the defendant for so much money paid. Id. 
In order to hold to bail in an action for assault 
and battery, or defamation, some special reason 
must be shown. Zimmerman v. Ohrisman, 7 
Hill, 153. Affidavits to hold to bail, and by 
way of showing cause of action on motion to 
mitigate or discharge bail, must be positive, and 
make out a prima facie case. In trover, affi- 
davits showing a contract, and alleging fraud 
as a cause of avoidance, the circumstances of 



the contract must be set out and in what the 
fraud consisted. Satterlee v. Lynch, G Hill, 
232. Where trover for wrongful conversion 
will lie, the defendant may be held to bail: the 
rule applies to a warehouseman, but plaintiff 
may waive the tort, and proceed on the bail- 
ment Brown v. Treat 1 Hill, 225, limited; 
Suydam v. Smith, 7 Hill, 182. Actions on re- 
cognizances of bail or bail-bonds, taken in suits 
in the court* of common pleas, must be brought 
in the court of the county m which the suit 
was originally commenced, if the parties to the 
recognizance or bond reside within the jurisdic- 
tion of such court, and not be brought in this 
court Burtus v. M'Carty, 13 Johns. 424. 
Where a bail-bond is taken in a court of com- 
mon pleas, and the bail reside out of the county, 
an action may be maintained by the assignee of 
such bond in the supreme court who will grant 
relief to the bail on the same terms as if the 
bojid had been taken in the supreme court 
Haswell v. Bates, 9 Johns. SO. So where the 
bail resided in the county where thp suit was 
brought; and the action on the bond was against 
both. Gardiner v. Burhani, 12 Johns. 459. 
See Davis v. Gillet 7 Johus, 318. But tlie 
bail are bound to pay the common plea costs 
only. Id. Bail to the sheriff will be relieved 
in all cases upon the return of the writ against 
them. Haswell v. Bates, 9 Johns. SO; Bull;- 
ley V. Coltou, 1 Johns. 515: Ellis v. Berry, 
Golem. Cas. 57. After bail has been put iu to 
the action the plaintiff cannot take an assign- 
ment of the bail-bond, unless it has been reg- 
ularly excepted to. Caines v. Hunt, 8 Johns. 
277; Golem. Cas. 91. " If the sheriff on arrest- 
ing the defendant, take from him the promissory 
note of A., endorsed by the defendant in blank, 
as security, the assignment or transfer is illegal 
and void. Strong v. Tompkins, S Johns. 98. 
And in action by the sheriff as endorsee against 
the maker, the latter may avail himself of the 
fact to defeat the action. Id. If, after the ar- 
rest, and before the defendant has given bail, 
he is delivered over by the sheriff, by whom he 
was arrested, to his successor, the assignnlent 
will not affect his right to be discharged oh 
giving bail. Richards v. Porter. 7 Johus. 137. 
The sheriff is not bound to give the plaintiff any 
other notice of his having taken a bail-bond,' 
than the endorsement on the writ. Id. If the 
former sheriff do not deliver the writ to the 
sheriff, but returns it himself cepi corpus in 
custodia, and the new sheriff lets the defendant 
to bail, he will not be liable to the plaintiff for 
not giving him notice. Id. The plaintiff, after 
proceeding on the bail-bond to give judgment, 
and charging the principal and bail in execu- 
tion, cannot waive these proceedings by tiling 
common bail in the original suit, and proceed- 
ings to judgment therein; but is concluded by 
his election to proceed on the bail-bond. Beecker 
V. Simmons, 7 Johns. 119. In moving to set 
aside the proceeding in a bail-bond suit, the 
papers must be entitled in that suit. Execu- 
tors of Phelps. V, Hall, 5 Johns. 307; Pell v. 
Jadwin, 3 Johns. 448. If the principal die. and 
the bail afterward.be sued, proceedings will be 
staid on payment of costs, on the return of the 
writ against them. Bulkley v. Colten. 1 Johns. 
515. In an action on a bond conditioned for 
the payment of money, the bail below will be 
discharged on payment of the condition of the 
bond in the original action with interest and 
costs, together with the costs on bail-bond suit. 
Treadwell v. McKeel, 2 Johns. Cas. 340. The 
original suit was settled, and the costs were 
agreed to be paid by the defendant, which he 
neglected to do; the plaintiff instituted a suit 
on the bail-bond in order to obtain his costs; 
the court refused to set aside the proceedings. 
Campbell v. Grove, 2 Johns. Cas. 105; Colem. 
Cas. 113. Where irregular notice of bail 
was given, but they had not put the bail-bond 
in suit at the subsequent term, the bail were 
relieved on payment of costs, and justification 
if required. Gelston V. Swartwout. 1 .Tohns. 
Cas, 136; Colem. Cas. 7G. If the plaintiff pro- 
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ceed in the original suit before the costs in the 
bail-bond suit are paid, he cannot afterward 
proceed on the bail-bond to obtain them. Id. 
And the court will set aside the proceeding in 
the bail-bond suit, on the payment of the plain- 
tiff's costs up to the time when special bail was 
entered and notice given. Id. Tf the court 
and place of the defendant's appearance be sub- 
stantially set forth in the bail-bond, it is suffi- 
cient. Steevens v. Clancey, 1 Johns. 521. If, 
from a change of attorneys, a bail-bond taken 
by a plaintiff deputed to arrest be lost, the 
court will, after verdict, grant the plaintifE 
leave to file common bail nunc pro tune. Na- 
pier v. Whipple, 3 Gaines, 88. Proceeding in 
the original suit, is a waiver of the proceedings 
on the bail-bond. Huguet t. Hullet, 1 Gaines, 
55. If the plaintiff proceed in the original suit 
before the costs in the bail-bond suit are paid, 
he cannot afterward proceed on the bail-bond 
to obtain them. Id. And the court -will set 
aside the proceedings in the bail-bond suit on 
the payment of the plaintiff's costs up to the 
time whpn special bail was entered and notice 
given. Id. 
LSee Case No. 5,431.] 
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Case 'No. 5,433. 

GILLELAND v. MARTIN. 

[3 McLean, 490.] i 

Circuit Court, D. Ohio. Dec. Term, 1844, 

Ejectment — Ixsanitt of Lessor of Plaintiff — 

WlTXKSS — COMPETEXCY OF WiFE TO PrOVE THAT 

Hek HcsBAxn IS Living— BVKBEN of Puoof. 

1. The court will not dismiss an action of 
ejectment when the lessor of the plaintiff is liv- 
ing, though he may be insane. 

2. The wife is not a competent witness to 
prove that her husband is living, on such a mo- 
tion. 

3. "Where an individual is proved to have 
been living -within seven years, the burden of 
proving his death lies upon the party who as- 
serts it. 

4. The death of the lessor at the time of the 
demise laid in the declaration, when proved, wiJ 
defeat the action. 

5. If the lessor be a lunatic the action is well 
brought in his name. 

At la-w. 

Mr. Corry, for plaintiff. 

H. B. Cui-tis, for defendant. 

LEAVITT, District Judge. At the last 
term, a motion -was made by the defendant, 
to sti-ike out the demise laid in the declara- 
tion, and to dismiss the suit, on the gi'ound 
that the lessor of the plaintiff was dead at 
the time of its institution. This motion 
■was based on the professional statement of 
counsel, setting forth, in- substance, that in 
a conversation which he had with Mrs. Gille- 
land prior to the commencement of the suit, 
she asserted that her husband was not then 
living. This motion having been continued 
to the present term, the plaintiff by his coun- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] J 
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sel now appears, and shows cause against it 
And for this pui-pose he exhibit's the affidavit 
of Mrs. Gilleland, the wife of the lessor of 
the plaintiff, in which she states that her 
husband has been for many years past a 
lunatic, separated from his family, and at the 
time of the commencement of this suit resid- 
ed in the city of Philadelphia. The affidavit 
of a Miss "Wallace, the niece of Mrs. Gille- 
land, and residing with her, at Cincinnati, 
is also produced; in which she states that 
she has not seen Gilleland for several yeais, 
but has frequently heard of him, by letters 
from relatives of the family and other means 
of information, and that he was living in the 
city of Philadelphia, though laboring under 
insanity, and incapable of transacting busi- 
ness. The affidavit of Mrs. Gilleland Is ob- 
jected to as incompetent to prove the fact 
for which it is offered. And it is clear that, 
as the wife of the plaintiff, she is inadmiss- 
ible as a witness, and her statement is there- 
fore rejected. But no such objection lies to 
the affidavit of Miss Wallace. And her state- 
ment, though not conclusive to prove the 
plaintiff to be in full life, is sufficient to raise 
the presumption of that fact, and to throw^ 
upon the defendant the onus of proving his^' 
death. The doctrine is: That where an indi- 
vidual is proved to have been living within 
seven years, the bm-den of proving his death 
lies upon tlie party who asserts it. 1 Greenl. 
Ev. 47. For the purpose of this motion, the 
court is therefore justified, in the absence 
of proof to the contrary, in sustaining the 
presumption that the lessor of the plaintiff 
is in full life, and being a resident of the^ 
state of Pennsylvania, this court has jurisdic- 
tion of this suit That the death of the- 
lessor of the plaintiff at the time of the 
demise laid in the declaration, when proved, 
will defeat a recovery in the action of eject- 
ment, has been settled by the adjudications of 
this coui-t, and is sustained by numerous au- 
thorities. 3 "Wend. 149. 

It is sugg^ted by counsel that the fact of 
the lunacy of the plaintiff, which appears 
from the affidavits, creates a disability on his 
part to maintain this action. But there can 
be no doubt that the action is rightly brought 
in his name. It would not be sustained in the 
name of his committee, or of a guardian. 
Adams, Eject 89; Shelf. Lim. 395 (Law Li- 
brary). The motion is therefore overruled. 

The counsel for the plaintiff having previ- 
ously obtained leave to amend his declara- 
tion, and having filed an amended declara- 
tion, inserting a lot of ground in the town of 
Delaware by a number differing from that 
contained in the original, the defendant's 
counsel moved to set aside the amendment 
And it was held, that this amendment was 
not allowable. A plaintiff has no right to 
amend his declaration by adding a count 
containing a demise from another person, 
and for a tract of land not before claimed. 
1 A. K. Slarsh. 450. 
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Case Iflo. 5,434. 

GILLESPIE V. CUMMINGS. 

[3 Sa^vy. 259; 1 Ban. & A. 587.] i 

Circuit Coiirt, D. California. Dee. 21, 1874. 

Patents — MuLTiFAnioussESS. 

1. Where two separate patents for improve- 
ments in the manufaeture of brooms owned by 
the complainant are alleged to have been in- 
fringed by the defendant, and the broom manu- 
factured by the defendant appears to be an in- 
fringement of both patents, the bill is not bad 
for multifariousness. 

[Cited in Hayes v. Dayton, 8 Fed. 705; Deer- 
ing T. Winona Han'ester Works, 24 Fed. 
00.] 

2. Where the right to both patents alleged to 
be infringed for the state of California, has been 
assigned to complainant, the bill is not bad for 
multifariousness, because the assignment of one 
of the patents also embraces other territory 
than the state of California. 

[In equity. Bill by James Gillespie 
against James H, Cummings. Heard on de- 
murrer to the bill.] 

J. V. O'Brien, for complainant 
TuUy R. Wise, for defendant 

SAWYER, Circuit Judge. This is a suit 
In equity to restrain the infringement of two 
certain patents for improvements in the 
manufacture of brooms, one [No. 102,936] 
dated May 10, 1870, issued to William S. 
Hancock, and the other [No. 106,021] dated 
August 2, 1870, issued to James H. Anderson, 
the right to one of which for the Pacific 
coast, and to the other for the state of Cali- 
nia, have been assigned to complainants. 
Defendant demurs for multifariousness: 
Firstly, on the ground that the infringement 
of each patent is a separate and distinct 
cause of action and that the two cannot be 
joined in the same bill. Secondly, that the 
assignment of the patent right to the two 
patents is not for the same territory. Al- 
though It might be more directly and specif- 
ically alleged, I think it sufficiently appears 
that the same broom made by the defend- 
ant, if an infringement at all, must be an In- 
fringement of both patents. There is, there- 
fore, a common point to be litigated, and 
much of the testimony must, from the na- 
ture of tilings, be applicable to both patents. 
So, also, the assignment of both patents em- 
braces the state of California, Whatever 
the rule might be, if the several assignments 
covered no part of the same territory, these 
assignments do cover the state of California. 
I think the bill not bad for multifariousness 
on either ground. The principles laid down 

1 [Reported by L. S. B. Sa^^Te^. Esq.; ■ re- 
printed in 1 Ban. & A. 587; and here repub- 
lished by permission.] 
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in Nourse v. Allen [Case No. 10,367], and 
Central Pac. R. Co. v. Dyer [Id. 2,552], ap- 
pear to me applicable. 

Demurrer overruled, with leave to ansWer 
upon the usual terms. 



GILLESPIE v. The LEONARD. See Case 
No. 8,256. 



Case No. 6,435. 
GILLESPIE V. Mcknight et al. 

[3 N. B. R. 468 (Quarto, 117).] i 

District Court S. D. Mississippi. 1870. 

Bankruptcy— Fkauuulest Conveyances —Deed 
OF Tkust FOii Benefit op Bankkupt's Wife. 

1. In Mississippi, husband gave promissory 
note to the trustee of wife, for alleged balance 
on account stated betwc'en them, growing out 
of the use of the separate personal and real 
property of the wife, and executed a deed of 
trust on certain land of the husband to secure 
payment of the note, and subsequently went 
into voluntary bankruptcy. On petition of as- 
signee and a secured creditor, held, the said con- 
veyance must be'held to be frauditlent and void 
as to existing creditors at the time it was made, 

2. Semble, even if the wife's claim was valid 
under the laws of Mississippi, the effect of tie 
conveyance would be to delay and hinder cred- 
itors, and enable the debtors to obtain an in- 
equitable advantage over them, and so void. 

In equity. 

HILL, District Judge. This cause is con- 
sidered as on bill, supplemental bills, an- 
swers, and proofs, from which it appears that 
on the 5th day of January, 1856, said Theo- 
dore McKnIght with Hamilton McKnight 
and W. F. Cain, as his sureties, executed 
their note to Sarah Gillespie, for the sum of 
one thousand dollars, with ten per cent, in- 
terest, payable tn-^elve months thereafter, the 
same being for borrowed money. Upon this 
note the interest was paid annually, up to 
the 1st day of January, 1860, together with' 
two hundred dollars of the principal debt 
On the 23d day of May, 1866, said Theodore 
and Hamilton McKnight entered in the office 
of the clerk of the circuit court for the county 
of Amite, an office confession of judgment 
for the sum of eight hundred and thirty-two 
dollars and twenty-five cents upon said note, 
which was by the said court confirmed on 
tlie 2d day of June thereafter. Upon this 
judgment an execution was issued, and oa 
the 17th day of January, 1868, levied upon 
the lands mentioned in the bill. The said 
judgment was, soon after its rendition, en- 
rolled In Amite county, in the proper office. 
On the 29th day of February, 1868, said The- 
odore McKnight filed his petition in bank- 
ruptcy, and was soon thereafter adjudged 
a bankrupt thereon. On the 17th day of 
March, 1866, said Theodore McKnight exe- 
cuted his note to John F. Hamilton, as trus- 
tee for his wife, Hannah McKnight, for the 

1 [Reprinted by permission.] 
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sum of three tliousand six hundred and sixty- 
seven dollai's and seventy cents, payable two 
years thereafter; and at the same time exe- 
cuted to said John F. Hamilton a deed of 
trust upon the lands mentioned in the bill, 
to secure the payment of said note, being in 
all nine hundred and twenty acres, and so 
far as the proof shows, was all the estate 
then owned by said Theodore, liable to exe- 
cution. The deed of trust recites that the 
consideration of the note was the amounts 
which said Theodore had received from the 
proceeds of sales of crops jointly raised by 
himself and his wife upon her lands, and by 
the labor of theu- slaves, from the time of 
their marriage, and the proceeds of sales of 
tlie separate property of said Hannah, re- 
ceived by him, and used in his own business, 
stating the amounts so received for each 
year, from 1S56 to 1SG2, inclusive, being in 
all seven years, and mailing the amotmt 
above stated three thousand six hundred and 
sixty-seven dollars and seventy cents. 

Mrs. Gillespie proved her claim as a se- 
cured debt with lien upon said lands, and 
filed this bill, praying that said deed of trust 
be set aside as fraudulent and void, and that 
said lands be sold, and the proceeds, so far 
as necessary, applied to the payment of said 
judgment After the filing of this bill, Ham- 
ilton McKnight, who was solvent, and bound 
for the payment of said judgment; paid it in 
full to Mrs. Gillespie, and filed his petition, 
praying to be subrogated to the rights of 
Mrs. Gillespie in said judgment, and in the 
proceedings in this cause. The assignee in 
banliruptcy of said Theodore, also filed a pe- 
tition, praying to be admitted as a party 
complainant upon the part of- the general 
ci-editors of the said Theodore, The answer 
of Theodore and wife admits the judgment 
and the execution of the trust deed, but de- 
nies the fraud charged; also denies that 
Hamilton McKnight was the surety of The- 
odore; but states that they were joint mak- 
ers, and that Hamilton McKnight was bound 
to pay one-half thereof. The proof, how. 
ever, shows him only to be surety. The an- 
swer further charges that Hamilton Mc- 
Knight is indebted to the estate of Theodore 
in a larger amount than the amount due on 
the judgment Hamilton McKnight denies 
that he is indebted to Theodore in any sum, 
but admits that they had been copartners in 
a mercantile establishment, and the accounts 
thereof remain unsettled between them. The 
suretyship of Hamilton McKnight being es- 
tablished, and he having paid the amount 
due to Mrs. Gillespie upon the judgment, his 
right to be subrogated to her rights in the 
judgment, and in this cause as a means of 
enforcing it, cannot be sucpessfully ques- 
tioned; but he can claim no greater rights 
than he would be entitled to were he the 
original complainant, and consequently must, 
before receiving the amount due upon the 
judgment account for any balance that may 
be found due to the estate of Theodore Mc- 



Knight, and to ascertain which, this question 
must be refeired for an account. 

Tli'e next and more important question is, 
was this accounting between Theodore and 
liis wife, and the conveyance of the land to 
the trustee, fraudulent and void, as against 
the creditors of Theodore, existing at the 
time the same was made? By the common 
law, tlie " husband, upon the marriage, be- 
came vested with the title to the personal 
estate of the wife, as well as to that ac- 
quired during coverture, also the rents and 
profits of her real estate, consequently the 
support of the wife and family devolved en- 
tirely upon him. Such was the law in this 
state until- the passage of the married 
woman's law in 1S39 [Laws Miss. p. 72, c. 
4(5], which secured to her, free from the 
debts and liabilities of the husband, her ijer- 
sonal property, owned at the marriage, or 
which might come to her during coverture, 
provided it was not received from her hus- 
band, but left the rents and profits of her es- 
tate, real and personal, to the husband, as be- 
fore, except the increase ot her slaves, which 
went to the wife. By the act of 184G [Laws 
Miss. p. 152, c, 13], the wife's rights and lia- 
bilities were enlarged, so as to secure to her 
the rents of her lands and the products of the 
labor of her slaves; but rendering such in- 
, come liable for supplies purchased for the 
use of her slaves or plantation. Thus the law 
stood until the adoption of the Code of 1S37, 
upon that subject, and upon a proper con- 
struction of which the decision of the ques- 
tion now presented depends. Article 1, § 5, 
c. 40, p. 33G, secures to the wife the rents, is- 
sues, profits, and increase of her real and 
personal estate, and provides further, that if 
the husband shall purchase property with 
the money of the wife, and take the title in 
his own name, he shall hold it only as trus- 
tee for the wife; but with the limitation, 
that if the husband obtain credit in conse- 
quence of the possession of such property, 
such trust, as against such creditors, sliall be 
void. The next ai-ticle renders her separate 
estate liable for conti-acts made by either 
herself or husband for the benefit of her sep- 
arate estate, and also for supplies furnished 
for herself and her children, including house- 
hold furniture, carriage, horses, etc., also for 
the education of the children; thus throw- 
ing upon her a portion of the burden of her 
support and that of her children, the hus- 
band being thus deprived of the means for 
that purpose, given him by the common law. 
The 28th article, after making provision for 
the descent and distribution of the estates of 
married women, makes this proviso: "Pro- 
vtded, that neither tlie husband nor his rep- 
resentatives shall be liable to account to the 
wife or her representatives for the rents, 
profits, or income arising from the separate 
property of the wife, after the expiration 
of one year from the time of receiving tlie 
same." Taking the different articles of this 
section together, it is evident that the income 
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of the ■n'ife's estate, so far as necessary, 
should be used jointly with that of the hus- 
band in the support of tlie family; and fur- 
ther, that the wife should not, by permit- 
ting the husband to use and control the in- 
come of ber estate as his own, obtain credit, 
and yet deprive the creditor of the means of 
payment upon which he had a right to rely. 
The presumption, therefore, is, that if the 
wife permitted the husband to receive the 
income of her estate without accounting for 
the same for a longer period than one year 
from its reception, that it was used for the 
support of the family, or that she was willing 
for him to enjoy the benefit of it in his busi- 
ness, without requiring him otherwise to ac- 
count for it, and that the same should re- 
main liable for his debt. The rights of all 
parties must be governed by the laws in 
force when they accrue. Mrs. McKnight, by 
not calling her husband to account for so 
long a period, lost her right to call him 
or his representatives, were he dead, to ac- 
count for the income stated. The creditors, 
who either gave credit or indulgence, had a 
right to look to such income, or to the prop- 
erty of the husband pcQuired by its use, for 
the payment of their demands. The account- 
ing for such income after the title had thus 
become vested in the husband, was a gift 
by the husband to the wife, and this, under 
the law as then in force, he could not do to 
the prejudice of his creditors, if indeed, it 
could be legally done at all, under the pro- 
viso: "Provided it is not received from the 
husband." To hold this conveyance valid as 
against the creditors of the husband, would 
be to give to the wife all the benefits of her 
estate, and relieve her from all the liabili- 
ties and burdens which the law imposed up- 
on it; it would be to charge the entire ex- 
pense of the support of the wife and her 
children to the husband, to be discharged at 
the expense of his creditors. 

Admitting that the claim of the wife was 
valid, the amount of property conveyed, 
which was all that was subject to execution, 
so far as the proof shows, the length of time 
given for payment, the relationship between 
the* parties, and all the circumstances, it 
would be difficult to come to any other con- 
clusion than that it was a conveyance to 
hinder and delay other creditors, and to ob- 
tain an inequitable advantage over them. 
The act of 1867 [Laws Miss. p. 725, c. 496], 

-entitled "An act to amend the law heretofore 
in force respecting the rights of married 
women," has no application to this case, hav- 
ing been passed subsequent to the convey- 
ance from Theodore McKnight to the trus- 
tee, and only applying to rights accruing 

. after its passage. The limitation of one year 
made in Code 1857 was not intended as a 
limitation of a suit brought by the wife 
against the husband, but as a limitation to 
the accounting itself. This court is as much 
bound to respect and enforce the rights of 

■married women under the laws of the state,- 



as are the state courts, but neither can go 
beyond the legislative intention; especially 
when to do so would open the door to gross 
frauds by failing husbands upon the rights 
of their creditors. 

After the able argument of counsel on both 
sides, and the most mature consideration of 
the important questions presented, I am com- 
pelled to hold this conveyance fraudulent 
and void as to the creditoi-s of said Theo- 
dore McKnight, who were such at the date 
of its execution. 



Case J^o. 6,436. 

GILLESPIE V. REED et al. 

[3 McLean, 377.1 1 

Circuit Court, D. Illinois. June Term, 1844. 

Ejeotmest is Illinois — Evidence — Copy of Re- 
ooitDED Deeu — Seal— Notice to Sub- 
sequent PaKCHASEKS. 

1. In Illinois, all fiction in the action of eject- 
ment is abolished. 

2. The copy of a recorded deed may be re- 
ceived in evidence, to show that when recorded, 
it had a seal on it, which had been removed 
from the original. 

3. Deeds recorded under a statute in Illinois, 
are made notice to creditors and subsequent 
purchasers, though not properly acknowledg d. 
But such deed, when used in evidence, must be 
proved as similar instruments of writing. 

At law. 

Mr. Peter, for plaintiff. 
Mr. Reed, for defendants. 

OPINION OP THE COURT. This is an 
action of ejectment. All fiction in this action, 
in Illinois, is abolished by statute. In sup- 
port of the plaintiff's title, a deed was offered 
which was executed in New Hampsliire, and 
the acknowledgment of which was taken in 
that state before a justice of the p?ace. The 
certificate of the secretary of state, and the 
state seal, were offered as proving that the 
person taking the acknowledgment was a jus- 
tice of the peace. This was objected to. The 
statute of Illinois regulating the execution of 
deeds out of the state, for lands lying within 
it, at the time this deed was executed, requires 
the certificate of the clerk, and seal of the 
court; if the person taking the acknowledg- 
ment be a justice of the peace, that he is a 
justice. The district judge held this authenti- 
cation sufficient. The circuit judge said, if 
the cleric, who is to certify, be the clerk of 
the county, which is supposed to be the mean- 
ing of the act, he thought the authentication 
not sufficient. That where the statute point- 
ed out a form of a deed executed out of the 
state for land within it, the statute must be 
pursued. But the deed was read in evidence. 
The defendants offered a deed purporting to 
be under seal, but the seal not appearing on 
the face of the deed, a copy of the record was 
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admittccl to prove tliat originally it had been 
sealed. An objection Avas made to the ac- 
knowledgment, because it did not state that 
tlie grantor making the acknowledgment, was 
known to the person taking it. The act of 
July 21, 1S17 [Laws 111. p. IS, § 1], proyides, 
"that the recording of any deed, grant, (fee., 
shall be deemed and taken to be notice to 
subsequent purchasers and creditors, from 
the date of such recording, whether the said 
writing shall hare been acknowledged or 
proven in conformity to the laws of the state 
or not; provided, that no such writing, ac- 
knowledged or proven in conformity to the 
laws of the state, to entitle the same to be 
recorded, shall be admitted as evidence in any 
court, unless execution thereof be proven in 
the manner required by the rule of evidence 
applicable to such writings." And it was de- 
clared, that "that act shall apply to writings 
heretofore executed." Previous laws author- 
ised deeds to be recorded which had been ac- 
knowledged, &c., without a certificate that 
the officer knew the person making it. The 
deed was admitted on parol proof of its ex- 
ecution. 



Case K'o. 5,437. 

GILLET et al. v. PIERCE et al. 

[Brown, Adm. 553.] i 

District Court, E. D. Michigan. Feb., 1S75. 

Pbactice— Right to Jury Triai^ uxdeu the Act 
of isib and the revised statutes. 

1. Unless given by statute, there is no right 
in admiralty to a trial by jury. 

2. The act of 1S45 was passed upon the as- 
sumption that, by the constitution and judiciary 
act of 1789, admiralty jurisdiction was limited 
to tide waters; tliat cases arising upon the 
lakes were cognizable only in the common law 
courts, and were consequently triable by jury 
under the constitution; and that congress could 
not transfer the jurisdiction in such cases to 
courts of admiralty, without "saving to the par- 
ties the right of trial by jury."- Congress did 
not intend by this clause to grant a new right, 
but to save one already supposed to exist. 

■[Oiled in The Marine City, 6 Fed. 414; The 
Erie Belle, 20 Fed. 03; The Empire, 19 
Fed. 558; Bigley v. The Venture, 21 Fed. 
SSO.] 

3. The assumption upon which the act was 
passed having been declared to have had no ex- 
istence, the entire act, including the saving 
clause of a right to a trial by jury, became in- 
operative. 

4. By the Revised Statutes, however, the law 
is changed, and the right to a trial by jury is 
expressly given in the class of cases specified in 
the act of 1845 [5 Stat. 72G]. 

5. The party demanding a jury must bring 
himself by his pleadings within the provisions 
of the act. 

Motion of libellants [John R. Gillet and 
others] to strike from respondents' answer 
a demand for a jury trial. The action was 
in personam on a contract for towing certain 
rafts of timber for the respondents [Jerome 



1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 



Pierce and others] from various places on 
Lake Huron to Buffalo. The answer admit- 
ted the contract, but alleged, hy way of de- 
fense, negligence and damages in the per- 
formance of it, and contained a request that 
the issue thus joined be tried by a jury. 

H. B. Brown, for libellants. 
"W. A. Moore, for respondents. 

LONGYEAR, District Judge. It was con- 
ceded that the right of trial by jury, in civil 
causes of admiralty and maritime jurisdic- 
tion, does not exist unless it is expressly giv- 
en by some statutory enactment; but it was 
claimed that it is so given by the act of con- 
gress of February 26th, 1845, entitled "An 
act extending the jurisdiction of the district 
court in certain cases upon the lakes and 
navigable waters connecting the same" (5 
Stat. 726), as retained and embodied in the 
late revision of the statutes of the United 
States (section 566). 

The history of this legislation is very pe- 
culiar. The act of 1845 was passed, as is 
well understood, on the assumption, and as 
had been up to that time held by the su- 
preme court, that by the constitution and the 
judiciary act of 1789, admiralty jurisdiction 
was limited to tide water, and consequently 
did not extend to eases arising upon the 
lakes and navigable waters connecting the 
same. From this assumption it followed, as 
a matter of course, that at the time of the 
passage of that act all such cases were cog- 
nizable in the common law courts alone. 
From this followed, equally of course, the 
further assumption that the constitution (ar- 
ticle 7 of amendments) guaranteed the right 
of trial by jury in all such cases. And from 
this followed, equally of course, the further 
assumption that congress could not transfer- 
the jurisdiction in such eases from the com- 
mon law to the admiralty courts, without 
saving that right to suitors, and so the lan- 
guage of the provision in question as orig- 
inally enacted clearly indicates, "saving, 
however, to the parties the "right of trial by 
jui-y of all facts put in issue in such suits, 
where either party shall require it" (5 Stat, 
727). It is therefore clear to my mind that 
it was the intention of congress by the clause 
not to grant or confer a right which had no 
existence without it, but simply to save a 
right w^hich it was assured was already in 
existence, and which they had not the power 
to abrogate. It was a mere saving clause, 
necessary to make the act constitutional up- 
on the aforesaid theory on which it was 
based; and it was undoubtedly for that pur- 
pose, and that alone, that it was inserted, 
and not as a positive enactment. Looking 
at the clause in this light— and I do not see 
how it can be looked at in any othei*— it can- 
not be assumed for a moment that congress 
had the remotest idea or intention of making 
a positive grant of a right not already in ex- 
istence. 
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But the theory upon which the act of 1845 
was based, and consequently the theory up- 
on which the clause in question was made 
necessary, and the purpose for which it was 
inserted, have been decided by the supreme 
court to have had no existence (The Genesee 
Chief, 12 How. [53 U. S.] 443), and hence 
that the act itself, as an act extending ad- 
miralty jurisdiction as indicated by its title, 
was inoperative and of no efifeet (The Eagle, 
8 Wall, [75 U. S.] 25), In these cases the su- 
preme court decided that admiralty jurisdic- 
tion in this country was not limited to tide 
Avater; but on tlie contrary, that by force of 
the constitution and act of 1789 [1 Stat. 73], 
it extended to the lakes and navigable wa- 
tei"S connecting the same. From this it fol- 
lowed that at the time of the passage of the 
act of 1845, the very cases provided for by 
it, and as to which it assumed to confer ju- 
risdiction upon the admiralty courts as a 
new jurisdiction, were already cognizable in 
those courts, and hence that the constitution- 
al provision guaranteeing the right of trial 
by juiy in suits at common law had no ap- 
plication to those cases. In the case of The 
Genesee Chief, it is true, the court upheld 
the act, notwithstanding the opinion then 
promulgated, that the jurisdiction existed in- 
dependent of it; but in the later case of The 
Eagle, the court yiefded to the only logical 
result of their former decision, and held that 
the act itself was useless for the purpose ex- 
pressed in its title, and for which it was 
passed; and that inasmuch as the only ef- 
fect it would have if enforced at all would 
be to limit instead of extend jurisdiction, 
contraiy to its plain intent and purpose, it 
was held to be inoperative and of no effect 
so far as it related to the question of juris- 
diction. 

This left the clause in question in this 
shape: In its inception it was the mere 
saving of a supposed constitutional right; 
and the necessity of it was because of the sup- 
posed pre-existence of such right. Inasmuch, 
therefore, as no such right did in fact exist, 
as we have already seen, the clause had noth- 
ing to act upon, could save nothing, and, in 
fact, was inoperative and of no effect, equally 
with the other provisions of the act This 
conclusion seems to me an inevitable and in- 
contestible logical necessity. 

I am not unmindful that in the case of The 
Eagle, the supreme com't expressly excepted 
the clause in question from the effect of their 
decision holding the act inoperative and of 
no effect, and that the language made use of 
by the learned judge who delivered the opin- 
ion (the late Judge Nelson), may admit of the 
consti'uction that the court considered the 
clause as giving the right of a jm-y trial in 
the cases specified in the act But it is to be 
observed that the question of the effect of 
that clause was not directly before them; and 
it must be presumed that it did .not receive 
that consideration it would have received if 
it had been before them and fully presented. 



I think the greatest effect that can be given 
to that exception is, that the question as to 
the effect of that clause, or whether it could 
be given any effect standing alone as it was 
left by the decision, was left open and vn- 
decided. 

If this were all, I should have no difficulty 
in holding that the clause in question was in- 
operative and of no effect, and that the libel- 
lants' motion to strike out and deny respond- 
ents' request for a jury trial ought therefore 
to be granted. But in the late revision of 
the United States statutes the revisors and 
congi*ess, probably looking alone to the lan- 
guage used by the judge in excepting the 
clause in question from the effect of the de- 
cision of the supreme court in the case of 
The Eagle, supra, have sought to retain it as 
an existing, effectual enactnrent, and as an 
express grant of the right in the cases speci- 
fied in the act of 1845. In the revision It is 
embodied in the same section with the general 
provision of the act of 1789, in relation to 
trials of issues of fact in the disti-ict com-ts, 
and the whole section is made to read as 
follows: 

"Section 566. The trial of issues of fact in 
the district com'ts, in all causes except cases 
in equity and cases of admiralty and mai'itime 
jurisdiction, and except as otherwise provided 
in proceedings in bankruptcy, shall be by 
jury. In causes of admiralty and maritime 
jmusdiction relating to any matter of con- 
ti'act or tort arising upon or concerning any 
vessel of twenty tons burden or upward, en- 
rolled and licensed for the coasting trade, and 
.at the time employed in the business of com- 
merce and navigation between places in dif- 
ferent states and territories upon the lakes 
and navigable waters connecting the lakes, 
the trial of issues of facts shall be by jm-y 
when either party requires it" 

It will be observed that the language, and, 
it is respectfully suggested, the entire tenor 
and effect of the clause is wholly and com- 
pletely changed from what it was in the act 
of 1845. In that act it was the mere saving 
of an erroneously supposed pre-existing right 
In the revision it is an express grant of a 
right not previously existing. It is conceded 
that if retained at all, such change was essen- 
tial to give the clausp any force or effect 
whatever. The necessity for such change, 
however, furnishes to my mind an unanswer- 
able argument why it ought not to have been 
retained, and why it ought to have been 
omitted from the revision as obsolete and of 
no effect The embodiment of the provision 
in the revision in its changed form furnishes 
a remarkable instance of the manner in which 
laws may and sometimes do get upon the 
statute books without ever having been de- 
liberately enacted. Being there, however, 
under the forms of legislation, it has .become 
a law of the land, and as such, it must be 
obeyed. It is respectfully suggested, how- 
ever, that, without further legislation, it is 
a mere excrescence upon the jmisdiction of 



GILLEY (Case No. 5,438) 



^[10 Fed. Cas. page 3903' 



the admiralty courts, partial in its provisions, 
impracticable of application in many of the 
cases sought to be provided for by it, and in 
some respects impossible of execution so as 
to do complete justice, for want of the neces- 
sary machinery to carry it out to its proper 
and legitimate results. It is partial, because 
it includes only a portion of the causes cog- 
nizable in the admiralty, and as to those it is 
limited to such only as arise in a restricted 
locality. It is impracticable in many cases, 
because in cases arising upon contracts or 
torts upon or concerning two or more vessels 
where one is within the class of vessels speci- 
fied in the provision and the other is not, as 
frequently oecm*s here upon these border 
waters, two trials may be made necessary, 
one with a jury and one by the com't without 
a jury, and that upon the same state of facts, 
and often resulting perhaps in different and 
opposite judgments, and thus involving in- 
extricable confusion. In some respects it is 
impossible of execution so as to do complete 
justice, because no provision is made for a 
review of cases thus tiied, and it thus defeats 
a valuable right which a party feeling ag- 
giieved would otherwise have. By the con- 
stitution (article 7 of amendments), "no fact 
tried by jury shall be otherwise" re-examined 
in anj'^ com't of the United States, than ac- 
cording to the rules of the common law." 
By these rules the only mode known by which 
facts tried by a jury may be re-examined, 
other than by granting a new trial by the 
court where the issue was tried, is by the 
award of a venire facias de novo by an appel- 
late court, for some error of law which inter- 
vened in the proceedings,— 2 Story, Const. (3d 
Ed.) o4S; Knickerbocker Ins. Co. v. Comstock, 
1(5 AVall. [S3 U. S.] 258, 2G9; which mode, 
however, is not known to proceedings in ad- 
miralty, and can have no application to such 
proceedings without express legislative enact- 
ment. The only provision in existence for 
the review of judgments and decrees in 
the district courts in civil causes of admU"alty 
and maritime jurisdiction is by appeal. Sec- 
tion 21, Act 17S9 (1 Stat. S3). An appeal 
entitles the parties to a full reheax'ing upon 
the facts as well as the law, which, however, 
cannot be bad by the rules of the common 
law" in a case tried by a jury in the district 
com't, and by which rules alone, as we have 
seen, a case so tried, can be reviewed. 

The imperfections and incongruities of the 
provision have doubtless arisen in a large de- 
gi'ee from the mistaken theory upon which 
the act of 1845 was based, and the peculiar 
circumstances under which the enactment has 
found its way into the revision. It is to be 
hoped that the attention of congi'ess will be 
speedily called to the matter, when they will 
undoubtedly repeal the provision or make it 
general and uniform, applicable alike to all 
cases and all localities; and at the same time 
make ample provision for a review of cases 
thus tried. 

If ti'ial by jinry in admu'alty causes is to 



be allowed at all, either under the present 
limited or more extended provisions, I would,^ 
if permitted, suggest that it be left to the dis- 
cretion of the com't in each individual case; 
and that it be accomplished by making up an 
issue under the direction of the com't and 
sending the same to be tried by a jm'y on the 
common law side of the court, as is done in 
equity causes, and also, I believe, in the Eng- 
lish admiralty. This course would do away 
with some of the diflSculties above suggested. 

The pleadings do not bring the present case 
within the provisions of the enactment, it 
nowhere appearing by the libel or the answer 
that the vessel concerning which the conti'act 
in question arose was "em'olled and licensed 
for the coasting ti'ade." The motion must, 
therefore, be granted and a trial by jury de- 
nied. 

Motion granted. 
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In re GILLEY. 

[2 Lowell, 250.] i 

District Court, D. Massachusetts. May, 1S73. 

Bankkuptct — Meetixg. 

1. The first meeting of creditors in a proceed- 
ing in bankruptcy should be kept opan for at 
least one hour. 

[Cited in Re Ewing, Case No. 4,587.] 

2. Where such a meeting was warned for ten 
o'clock, and certain creditors appeared and vot- 
ed for assignees, and the register declared the 
polls closed at half-past ten, and other croditors 
appeared and voted before eleven o'clock, — hdd, 
the register should have counted these last 
votes. 

[In bankruptcy. In the matter of J. H. 
Gilley.] The register certified that the first 
meeting of creditors was duly notified to be 
held at his office, at ten o'clock in the fore- 
noon of a certain day. Several ci'editors ap- 
peared and proved their debts, and voted for 
assignee. At half-past ten o'clock, all cred- 
itors present having voted, and no intimation 
from any one having been made that other 
creditors were expected, the register declared 
one of the two candidates who had been 
voted for to be elected. Thereupon the cred- 
itox's left the office, and, in about ten minutes, 
other ci'editors arrived and proved claims, 
and filed votes sufficient to change the result 
and elect the other candidate. The register de- 
clined to count these votes, and decided, sub- 
ject to the opinion of the com't, that the for- 
mer candidate was elected. 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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LOWELL, District Judge. It has been the 
practice, under the insolvent law of Massa- 
chusetts, and under the bankrupt act [of 
3Sa7 (14 Stat. 517)], so far as I am informed, 
to consider that a meeting of creditors, 
warned for ten o'cloclc, is to be open for at 
least one hour, and as much longer as the 
business before the meeting may require. 
The register has full power of adjournment 
for cause; but I do not think he should close 
the polls under one hour in any event This 
is a matter of px-actice which the supreme 
com*t have not found it necessai*y to regulate, 
and which need not be uniform in all the 
disti'icts, but which ought to be clearly estab- 
lished uniformly throughout each district. 

It has always been the habit in New Eng- 
land, and probably in most of the states, to 
require a justice of the peace, or other mag- 
isti'ate or commissioner, sitting in civil 
causes, to give an hour for the parties to ap- 
pear. U. S. v. Eundlett [Case No. 16,208]; 
' Niles V. Hancock, 3 Mete. [Jlass.] 56S; Hobbs 
V. Fogg, G Gray, 251. See Hunt v. Wick- 
wire, 10 Wend. 102; Shufelt v. 'Cramer, 20 
Johns. 309. It is a common saying, and a 
tine one, that *'it is ten o'clock until it is 
eleven." The rule is by no means confined 
to magistrates. It is said in Shufelt v. Ci-a- 
mer to apply to orders to show cause before 
a. judge in chambers; and such has always 
been my practice in the many orders I liave 
occasion to issue in motions and intei'loeu- 
tory matters in banki*uptey. The meeting for 
the surrender of a bankrupt, under the old 
practice in England, was always enlarged 
on the application of the bankrupt; and Mr. 
Christian says: "If the time is not enlarged, 
and the banla*upt does not sma-ender, it is 
the present practice of the commissioners in 
London to wait one hom* at the least, and 
imtil they have finished all other business 
before them." 1 Cht-ist. Bank, (2d Ed.) 300. 
There is a general order under the new Eng- 
lish statute of 1809, which authorizes the 
registi-ar to adJom*n the first meeting for one 
week at the end of half an hour from the 
time notified, if a quorum (that is three) of 
the creditors have not appeared within that 
time. This, however, is very different from 
closing, within the hour, a meeting once fully 
entered on. 

The reason for allowing a single plaintiff 
or defendant an horn* to meet his advei'sary, 
applies still more strongly to a genei*al meet- 
ing of creditors coming from various places, 
and liable to more numerous chances of de- 
lay, and having a right to suppose that the 
business of such a meeting must occupy a 
considerable time. I am of opinion, there- 
fore, that the practice is, and should be, that 
the first meeting of creditors lasts for at 
least one hour, and that the votes which 
were rejected in this case were seasonably 
offered, and should have been coimted. 
There is no objection to the register's an- 
nouncing the state of the polls at any time, 
or even closing them provisionally, with the 



rmderstanding that they will be opened again 
if creditors appear within the hour. 

It may be said that, the election having 
been irregular, neither candidate ought to 
be held to be dtdy chosen, but that a new 
election should be ordered. There would be 
mu.ch force in this argument in many cases; 
but I understand there is nothing in the cir- 
cumstances of this to require the trouble and 
expense of another meeting to be incurred, 

I appoint A. W. Pope assignee in this cause, 
he being the person chosen, if the votes of all 
the creditors are counted. 
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Seamen's Wages — Unauthorized EsrpLOTMEXT. 

[Seamen shipped by direction of one claiming 
to be the master, but whose character as such 
was denied by the owner, hdd to have no lien 
for wages, it appearing that the voyage was 
never performed, and there being no evidence of 
the alleged master's authority.] 

This .was a libel on behalf of the seamen 
to recover wages against the vessel, by rea- 
son of the failm-e of a voyage to China and 
back, for which they had shipped. They 
were shipped in this port by a- broker, at 
the request of one Hanna, who was alleged 
to be the master of tlie ship, and four of 
them rendered themselves on board to do 
duty. Hanna testified t^at he had posses- 
sion of the ship at the time as master, but 
did not prove any authority from her owner, 
and testified also that she was shortly after- 
wards taken possession of by the United 
States marshal under process, and the voy- 
age was broken up, and he had not had pos- 
session since. The claimants offered depo- 
sitions to show that Hanna's possession was 
an unauthorized usurpation of her, but that 
evidence was excluded by reason of infor- 
mality in the certificate of the commission. 

Before BETTS, District Judge. 

HELD. That the libelants do not furnish 
sufiicient proof that Hanna's possession was 
such as to authorize him to encumber the 
ship with the charge of wages of a crew. 
There is no evidence that he brought the 
vessel to this port, or even exercised anj-- 
control over her, except ' in directing the 
broker to ship the crew. He may have 
wronged the libelants, but there is no proof 
which can authorize the court to redress 
that wrong at the expense of the lawful 
owner, who, on the proofs, must be deemed 
wholly innocent of any misconduct on Lis 
pai't Libel dismissed, but, as the libelants 
:are seamen, without costs. ' • 
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GILLIS V. YAN NESS. 

[1 Cranch, G. C. 3G9.] 3 

Circuit Court, District of Columbia. Dec. 
Term, ISOG. 

Bills and Notes. 

If the defendant receive the proceeds of the 
plaintiff's note, discounted with the defendant's 
indorsement, the plaintifE cannot recover the 
amount unless he has paid and produces the 
note, or accounts for its non-production. 

Assumpsit for money lent and for money 
had and received, and insimul computasset 
The evidence relied upon by the plaintiff 
[the executor of Stanly Byus] was a receipt 
in these words, "viz.: "Received of Mr. S. 
Byus one hundred dollars which I am to re- 
pay him, and which, together with two hun- 
dred dollars received of, and receipted to 
him before, makes the amount of a note in- 
dorsed by me and discounted in Bank of Co- 
lumbia yesterday. John P. Van Ness. Jan. 
27th, 1S04." 

THE COURT (nem. con.) said, the plaintiff 
cannot recover upon that receipt unless he 
shows that he has taken up the note, and 
produces it, or accounts for its non-produc- 
tion. 



GILLUM, The WILLIAM. See Case No. 
17,093. 
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GILMAN V. BROWN et al. 

[1 Mason, 191.] i 

Circuit Court, D. Massachusetts. May Term, 
1S17.2 

Unpaid PcucnASE Moxet — Lien op, ojt Land— 

SnAUES IN- ASSOCIATIOXS FOK PDItOHASB 

AND Sale of Land— Effect op. 

1. The scrip or certificate holders, in the New 
England Mississippi Land Company, hold their 
shares under the company itself, as a part of the 
common capital stock, and are not considered 
as holding derivatively, and solely as individual 
sub-purchasers, under the separate original ti- 
tles of the original purchasers from the Georgia 
Mississippi Company, so as to be affected by 
any circumstances of defect in these separate 
original titles; those titles being in fact now 
vested in the trustees of the New England Mis- 
sissippi Company itself, as part of its common 
stock, and not in the- individual holders. 

[See note at end of case,] 

2. The award of commissioners under the acts 
of congress of the 31st of March, 1814, c. 98 [2 

3 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Reported by William P. JMason, Esq.] 

z [Affirmed in 4 Wheat. (17 U. S.) 255.] 



Story, Laws, 1405; 3 Stat. 116, c. 39], and of the 
23d of January, 1815. c. 706 [4 Bior. & D. 
Laws, 776; 3 stat 192, c. 24], and of the 3d of 
March, 1815, c. 778 [4 Bior. & D. Laws, 843; 
3 Stat. 235, c. 97], appointed to settle the claims 
of the New England Mississippi Land Company 
and others to the "Yazoo Lands" {so called), is 
not conclusive as between the scrip-holdirs and 
the said company, as to their riirhts, derived un- 
der the grants of certificates of shares in the 
stock of the company itself. The commission- 
ers had no jurisdiction of any such question. 

3. The origin and nature of liens on land for 
unpaid purehase-monev. Generally spc-aking, 
such a lien exists, as between vendor and ven- 
dee, and also as against subsequent purchasers 
from the vendee with notice, that the money re- 
mains unpaid; but not as against a purchaser 
bona fide without notice. But the rule itself is 
not inflexible, as between vendor and vendee. 
And therefore if the parties do any unequivocal 
act, by which they clearly show that they do 
not contemplate such a lien to exist, the lien is 
not permitted to attach. If the vendor take a 
distinct security for the money, either of prop- 
erty, or of the responsibility of a third person, 
the lien is waived. But merely taking the 
note or bond of the vendee himself, without a 
surety, is no waiver of the lien. If the vendor 
take a negotiable note of the vendee, endorsed 
by a third person, payable at future times by in- 
stalments, this is such a distinct security as ex- 
tinguishes the lien. 

[Cited in Harris v. The Kensington, Case No. 
G.122; Re Brooks, Id. 1,943; Re Perdue, 
Id. 10,975; Re Bryan, Id. 2,062.] 

[Cited in Williams v. Roberts. 5 Ohio, 41. 
Disapproved in Graves v. Coutant, 31 N. J. 
Eg. 770. Cited in Re Palmer, 1 Dong. 
(Mich.) 428; Boos v. Ewing, 17 Ohio, 520; 
Tobey v. McAllister, 9 Wis. 409; Boynton 
V. Champlin, 42 III. Go; Adams v. Buchan- 
an, 49 Mo. 64; Anderson v. Doun;ll, 66 
Ind. 156; Messmore v. Stephens, 83 Ind. 
527; Glower v. Rawlings, 9 Smedes & M. 
122; Walton v. Hargroves. 42 Miss. 18; 
Baum V. Grigsby, 21 Cal. 178; Dunton v. 
Outhouse, 64 Mich. 425, 31 N. W. 413; 
Marshall v, Christmas, 3 Humph. 618; 
Kauffelt V. Bower. 7 Serg. & R. 78; Sthiie- 
bly V. Ragan, 7 Gill. & J. 122; Chapman v. 
Chapman (Ark.) 18 S. W. 1037.] 

[See note at end of case-] 

4. Quaere, whether on a purchase of lands, 
lying in another state, made under a contract 
executed in Massachusetts by citizens of that 
state, a lien for the purchase-money vests in 
favor of the vendors, who are citizens of the 
state where the lands lie, the contract being 
silent on that head, and no such lien existing by 
law in any case of the pur(fliase of lands in 
Massachusetts. A lien is always supposed to 
exist by the tacit consent of all the parties. 
Can such consent be presumed whore the law of 
the state is not known to the purchasers in an- 
other state? 

[Cited in Burrows v. Hannegan, Case No. 

2,206.] 
[See note at end of case.] 
[Cited in Dow v. Rowell, 12 N. H. 59; Ahr- 

end V. Odiorne. 118 Mass. 265; Snyder v. 

Slartin, 17 W. Va. 301.] 

5. A lien is neither a jus ad rem, nor a jus 
in re; and the lien of a vendor on the land sold 
is so mere a creature of the court of equity, 
that its existence cannot be safely predicated in 
any case, imtil established by the decree of the 
coui-t. Ouaere, whether commissioners under 
the acts of congress aforesaid, had any jurisdic- 
tion to inquire into or settle any claim for a 
mere lien. 

[Cited in Dunlap v. Stetson, Case No. 4,164; 
Fletcher v. Morey, Id. 4,864.] 
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[In equity. Bill by Mary Gilman against 
Samuel Brown ana others.] 
This cause was by consent beard upon the 
■bill, answer, and exlubits in the case. There 
were no facts in dispute between the parties; 
and the whole controversy turned upon ques- 
tions of law. The material facts were these: 
In the month of January, 179C, sundry per- 
sons, and among them William Wetmore, 
purchased of the agents of certain persons in 
Georgia, called the "Georgia Mississippi Com- 
pany," then in Boston, a tract of land, then 
in the state of Georgia, and now in the Mis- 
sissippi territory, estimated to contain 11,- 
380,000 acres, at ten cents per acre; which 
ti*act the Georgia Mississippi Company had 
j^urchased of the state of Georgia, and had 
received a grant thereof in due form of law. 
The conditions of the purchase were, that 
the purchase-money should be paid as , fol- 
lows, viz. two cents thereof on or before the 
first day of May, 1700; one cent more on or 
iDefore the first day of October, 179G; two 
and a half cents more on or before the first 
day of May, 1797; two and a half cents more, 
on or before the first day of Slay, 1798; and 
the remaining two cents on or before the first 
day of May, 1799. The whole of the pur- 
chase-money was to be secured by negotia- 
ble notes of the several purchasers with ap- 
proved endorsers, to be made payable to 
Thomas Gumming, president of the Georgia 
Mississippi Company or order, payable at the 
Bank of the United States at Philadelphia, 
•or at the Bx*anch Bank of Boston, and to be 
delivered to the agents upon the execution of 
tlie deed of conveyance by them. It was 
further agreed, that the deed, when executed, 
should be placed in the hands of George R. 
Minot, Esq., as an escrow, to be delivered 
over by him to the grantees upon the first 
payment of two cents payable in May, 179G, 
for which first payment, and for that only, 
the purchasers agreed to hold themselves 
jointly responsible. Accordingly, a deed of 
conveyance was executed by the agents dat- 
■ed the 13th day of February, 1796, to certain 
grantees named by the purchasers, to wit, 
■\Villiam "Wetmore, Leonard Jarvis, and Hen- 
ry Newman, in trust for the purchasers; and 
the same was duly placed in the hands of 
Mr. Minot, as an escrow, and negotiable notes 
with approved endorsers were duly delivered 
to the agents by all the purchasers for their 
respective shares of the purchase-money. 
And afterwards, the first payment of two 
cents having been satisfactorily made to the 
agents, the said deed was, with their consent, 
delivered over to the grantees as an absolute 
deed; and a deed of confirmation thereof 
was afterwards, in February, 1797, duly exe- 
cuted and delivered to the grantees by the 
Georgia Mississippi Company. After the 
purchase, and before the delivery of the deed, 
the piirchasers formed themselves into an 
association by the name of the New England 
Mississippi Land Company, and executed 



sundry articles of agreement, and, among 
other things, therein agi'eed, that the deed 
of tjie pm-chase should be made to Jarvis, 
Newman, and Wetmore, as grantees as above 
stated (article 2); that they should execute 
deeds to the several original purchasers for 
their proportions in the lands, but should re- 
tain these deeds, until the purchasers should 
sign and execute the articles of association; 
and should also execute a deed of ti-ust, to 
certain trustees, as provided for in the arti- 
cles, of such tlieir respective shares in the 
purchase (article 3); that the several pur- 
chasers should execute a deed of trust to 
Jarvis, Newman, and William Hull, of their 
respective shares in the purchase, to hold to 
them and the sm'vivor of them in ti-ust, to 
be disposed of according to the articles (arti- 
cle 4); that the business of the association 
should be managed by a board of directors, 
who were to have full power and authority 
to sell and dispose of the whole or any part 
of the property of the company, and to pay 
over to their respective proprietors their pro- 
portions of the money received from any and 
every sale, &c., (articles 8, 1(5, 20) ; that upon 
receiving a deed from, any purchaser accord- 
ing to the tenor of the articles, the trustees 
were to give to each proprietor a certificate, 
in a presa'ibed form, stating his interest in 
the trust, and that he should hold it according 
to the articles of the association; which cer- 
tificate was to be recorded in the company's 
books, and was to be "complete evidence to 
such person of^ his right in said purchase," 
and was to be transferable by endorsement; 
and, upon a record of the transfer in the 
company's books, the transferee was to be 
entitled to vote as a member of the company. 
The share of air. Wetmore" in the purchase 
was 900,000 acres. He paid the two cents 
per acre in cash; and of the notes given by 
him for the purchase-money, $40,000 were 
paid by Mrs. Sarah Waldo, his endorser, and 
the residue ?45,000 still remains unpaid. Mr. 
Wetmore received his certificates from the 
tiTistees for his whole purchase, and having 
sold or conveyed 500,000 acres, he afterwards 
conveyed the remaining 400,000 acres to Rob- 
ert Williams, to whom certificates for that 
amount were duly issiaed by the trustees, 
three of which certificates each for 20,000 
acres, duly endorsed by said Williams, came 
into the plaintiff's hands for a valuable con- 
sideration; and, the assignment thereof hav- 
ing been duly recorded in the company's 
books, she was admitted, and has always 
acted as a member of the company. Prom 
causes which are perfectly well known to 
the public, the New England Mississippi 
Land Company never obtained possession of 
the tract of land so conveyed to them.3 

On the 31st of March. 1S14, congress passed 
an act entitled, "An act providing for the 

3 See the history of this ease in Fletcher v. 
Peck, 6 Cranch [10 U. S.l 89, and in the public 
documents of congress, 1809. 
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indemnification of certain claimants of pub- 
lic lands in the Mississippi territory." [3 
Stat. IIG.] By this act and otlier sul)sequent 
acts amending tlie same,— Act Jan. 23, 1815, 
c. 706 [3 Stat. 192, e. 24]; Act March 3, 1815, 
c. 778 [3 Stat 235, c. 97],— it was provided, 
that the claimants of the lands might file in 
the ofiice of the secretai'y of state, a release 
of all their claims to the United States, and 
an assignment and transfer to the United 
States of their claim to any money deposited, 
or paid into the treasury of Georgia, such 
release and assignment to take effect on the 
indemnification of the claimants according to 
the provisions of the act. Commissionei's 
were to be, and were accordingly, appointed 
under the act, who were authorized to ad- 
judge and determine upon the sufiiciency of 
such releases and assignments, and also to 
"adjudge and determine, upon all controver- 
sies arising from such claims so released as 
aforesaid, which may be found to conflict 
with, and to be adverse to, each other." And 
the sum of $1,550,000, to be issued in public 
stock, was appropriated by the act, to indem- 
nify the claimants, claiming in the name of, 
or under, the Georgia Mississippi Company. 
The New England Mississippi Land Company 
duly executed the release and assignment, 
required by the act of congress; and pre- 
sented the claims of the whole company be- 
fore the commissioners. The commissioners 
awarded the company the sum of $1,083,812 
in stock, certificates for which were duly 
issued under the act of congi-ess, and re- 
ceived by the treasurer of the company. A 
farther claim was made for the whole 
amount of the original share of Mr. Wet- 
more, but the board of commissioners de- 
cided, tliat the Georgia Mississippi Company 
had a lien in equity on the land sold and 
conveyed to said Wetmore, for the purchase- 
money due and unpaid by said Wetmore, and 
that the indemnity under the act of congi'ess 
should follow that lien, and be awarded to 
said Georgia Mississippi Company to the 
amount tliereof. And inasmuch as the said 
Sarah Waldo was the holder of certain cer- 
tificates issued by said trustees, on account 
of said Wetmore's original purchase, the com- 
missioners further awarded, that the sum of 
$40,000 of the purchase-money (which had 
been paid or satisfied by her for said Wet- 
more, or her endorsement) should be applied 
first to make good the scrip or certificate so 
issued to her; and that if there was any 
surplus after making her scrip or certificates 
good, such surplus could not be applied to 
the scrip or certificates held under Robert 
Williams, who did not become the assignee 
of the said Wetmore until after the said sum 
was paid. And the commissioners furthei' 
decided, that the certificates, issued by the 
trustees on account of any of the original 
purchasers, who failed to make payment of 
the purchase-money to the Georgia Missis- 
sippi Company, were bad, and that the par- 



ties claiming under them must lose their in- 
demnity under the act of congress. By this 
awai'd of the commissioners, the claim of the 
New England Mississippi Land Company for 
the amount of the share of the plaintiff was 
completely excluded. But the plaintiff 
claimed her share of the stock actually re- 
ceived, as a proprietor in the New England 
Mississippi Land Company, notwithstanding 
the award of the commissioners, and to es- 
tablish this claim, the present suit was 
brought; and in her bill she averred, that 
she was a bona fide purchaser for a valuable 
consideration, without notice of the nonpay- 
ment of the purchase-money by Mr. Wet- 
more, which averment was not denied by 
the answer. 

Mr. Webster, for defendants. 

Tl;ie plaintiff comes into court as the holder 
of an equitable interest only. The legal es- 
tate was vested by the conveyances in trus- 
tees, and William Wetmore, from whom the 
plaintiff's title is derived, was entitled to noth- 
ing but the benefit of the trust. The title, 
tlierefore, is no better in the plaintiff's hands, 
than it was in the hands of William Wet- 
more. The purchaser of an equity must abide 
by the case of the person from whom he buys. 
He must take the estate subject to all incum- 
brances. Want of notice, or payment of a 
valuable consideration, will not enable him 
to raise himself higher than his vendor. Lord 
.Thurlow says (Davies v. Austen, 1 Ves. Jr. 
247) he takes that to be a universal rule. See, 
also, Mackreth v. Symmons, 15 Ves. 329, and 
Sugd. (2d Lond. Ed.) 4S2. Holding the titlfr 
of Wetmore subject to all the equity which 
belonged to it in his hands, the question is, 
whether the plaintiff can claim any portion of 
this fund? A sufficient answer to this claim 
is, that she has contributed nothing to the 
fund. She wishes to partake in the benefit, 
without having partaken in the burden. She 
may indeed have paid a valuable considera- 
tion to Wetmore, or his assignee of whom she 
purchased; but that payment has not gone in- 
to this fund, and gives her no equity against 
these defendants. She is the representative 
of Wetmore's right, and as far as any thing 
was paid on that right, so far an allowance 
has already been made by the commissioners 
under the act of congress, to those whom they 
thought entitled to receive it. For what re- 
mains, she can be entitled to nothing, because, 
as to this, the right which she represents has 
paid nothing. It has beiu urged, that the 
New England purchasers intended to incor- 
porate their several titles and estates into one 
common estate, and out of this to carve new 
portions for the several purchasers, according 
to the amount of their original interest, but 
entirely disregarding the quality of their orig- 
inal titles. If this had been so, it would not 
help the plaintiff's case. Wetmore, as well as 
the others, had covenanted for title, and could 
not be permitted, in a court of equity, to claim 
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against those covenants the benefit of a coEt- 
veyance, which turns out to be inoperative 
and unproductive, as far as he was concerned 
in it, on account of his violation of the cove- 
nants of his deed. But there was no inten- 
tion to. consolidate theil* several titles by the 
purchasers. They had purchased in unequal 
portions a large tract of land. It had been 
conveyed to them by several and distinct con- 
veyances. They did not expect to make parti- 
tion, and occupy the land immediately. Their 
object was to sell, and this object could be 
best attained, as they supposed, by acting to- 
gether. They agreed, therefore, on common 
ti-ustees to hold the legal estate, and on a com- 
mittee, who should be the common agents, 
stewards, or attorneys of the parties. But in 
their deeds to the trustees they covenant sev- 
erally, each one for himself,, and expressly re- 
nounce all mutual responsibility. They 
agreed to appoint the sanje trustees, and the 
same agents, but there is nothing from which 
it can be in the slightest degree inferred, that 
they intended to take the risks of each other's 
titles. It was not necessary to say, whether 
the commissioners were well supported in the 
decision which they had made. No fraud or 
negligence is at any rate imputed to the de- 
fendants. They have used due diligence, and, 
sought to increase the fund, by obtaining from 
the commissioners the stock which would have 
belonged to the original purchase of Wetmore, 
if his title had been deemed valid. In -tliis 
they have failed without any fault of their 
own. The commissioners have decreed, that 
that portion of Wetmore's purchase which 
was conveyed to Williams, through whom the 
plaintiff derives her title, is not entitled to 
any indemnification. They proceed on the 
ground, that the original Georgia vendors had 
a lien for the purchase-money, and that they, 
if any body, the purchase-money not being 
paid, are entitled to the indemnity provided 
by the act of congress. That the vendor has 
in equity a lien for the purchase-money 
against the vendee, and all purchasers under 
him with notice, if it be a legal estate; and 
against all persons purchasing with or without 
notice; if it be an equitable estate; could not 
be denied as a general doctrine. The English 
cases, on this point, are all considered by 
Loi'd Eldon in Mackreth v. Symmons [supra]. 
There may be a relinquishment of this lien; 
and the evidence of such relinquishment may, 
result from the nature of the transaction and 
the circumstances attending it. How far such 
evidence existed here, it was the duty of the 
commissioners to consider. If they have erred 
In judgment, the consequences of that error 
ought not to be tlirown on the defendants. 
The stock, which the commissioners were to 
issue, may be considered as the proceeds or 
product of the estate vested in the trustees. 
The bill does not complain, that the defend- 
ants have injured the plaintiff by surrender- 
ing the estate to the United States. In this 
they are admitted to have done precisely what 



they ought to have done. The complaint is,, 
that a just distribution has not been made 
of the proceeds. But the plaintiff's estate has- 
produced no proceeds. The commissioners 
were empowered by the act to judge between 
adverse claims. They have decided against 
the claim of the plaintiff; and it would be 
manifestly unjust and unreasonable, that,, 
having a bad claim herself, she should par- 
take with others in the benefit of their claims,, 
which are good, unless she clearly proves an 
agreement to form this sort of partnership. 
And indeed if it were proved, that "Wetmore 
and others agreed to form this partnership, 
each at the same time covenanting for the 
title of what he himself brought to the com- 
mon stock, he could not claim in equity a 
proportionate share of the proceeds of the- 
whole, having broken his own covenant, and 
the general proceeds being thereby diminish- 
ed in an amount equal to what he undertook 
to convey to the trustees. If the plaintiff 
could recover 'in this case against the defend- 
ants, one of whom- is the surviving trustee,, 
that trustee must have his action against "Wet- 
more on the covenants of his deed of trust 
But such a proceeding would be novel. It is- 
not the course in equity to treat covenants 
as distinct and independent, but to require 
of plaintiffs to allege and prove performance, 
or readiness to perform on their part. 2" 
Fonbl, Eq. 383. If the land, or its proceeds, 
have been taken from the trustee by some 
one, whose title has been adjudged better 
tlian that of the cestui que trust, is it possible, 
that the cestui que trust can have any claim 
on the trustee? The plaintiff relies on the-^ 
articles of association, which say that the cer- 
tificate shall be complete evidence of the title. 
So it may be; but it does not say what title- 
the holder of the certificate shall be taken to 
have. The articles mean no more than that 
the certificate should be evidence of the trans- 
fer. "Whatever the vendor could sell, he might 
assign by endorsing the certificate. But in 
this there is no agreement to assure the title. 
The certificate itself refers to the articles of 
association and the deeds of trust, to show 
the nature and condition of the property. 
These articles and deeds prove clearly, that 
the original purchasers stand on their several 
distinct purchases, and decline all mutual re- 
sponsibility. She must therefore be taken to- 
have knoAvn, what she purchased, as the ref- 
erence in the certificate to the deeds and ar- 
ticles was sufficient to put her on inquiry, 
"Where one has sufficient information to lead 
him to the knowledge of the fact, he shall be- 
deemed conusant of it Sugd, ■\''end. 498, and 
cases there cited. Even if her estate had been 
a legal and not an equitable interest still this 
constructive notice would have prevented her- 
from standing in any better condition, than 
those under whom she held. It may be added,, 
that this whole subject was within the juris- 
diction of the commissioners. They were not 
bound to award an aggregate sum to the de- 
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fendants, to be by tliem divided for the bene- 
fit of the associates. In point of fact tliey 
did award in some instances to individuals, 
who made application for themselves, not 
through the agency of the defendants. In re- 
gard to the sums, which the defendants have 
received, the commissioners have decreed, that 
the plaintitt" is entitled to no portion. What- 
ever their original rights were, all parties have 
agreed to surrender them to the United States, 
and to receive indemnification to the amount 
and in the manner, provided by the act of 
congress. Under that act nothing has been 
allowed the plaintiff. The defendants, as her 
agents, have received nothing, and therefore 
-can be chargeable with nothing. 

Mr. Amory, for plaintiff. 

The fee simple in the lands in question, 
which vested in Wetmore, was transferred 
to Hull and others, ti'ustees, and ever after 
remained in them. Mrs. Gilman, the plain- 
tiff, was not the assignee of Wetmore, and 
did not hold his title; she could not be an 
assignee without a privity, either in fact or 
in law, which did not exist in this case. The 
intention of the associates was, from the 
commencement, to avoid the difficulties of 
title, and to render the certificates of the 
trustees the only evidence thereof, for which 
purpose the legal title was placed in the 
ti'ustees, and a new title, in all the property, 
was derived from them. The certificate pos- 
sessed by Mrs. Gilman does not contain the 
name of Wetmore, nor was the certificate 
originally issued in his name; it could not 
have expressed a ti'ust upon the portion, or 
title, acquired by him and conveyed to the 
trustees; but such a certificate must have 
expressed a general interest or title, pervad- 
ing the whole land. Inasmuch as the ti'us- 
tees derived their title, not from Wetmoi'e 
only, but from different sources, it must be 
presumed and intended, that their certifi- 
cates were to operate generally on all the 
right and title, which they possessed, with- 
out reference to the mode of acquirement. 
If Mrs. Gilman, or any holder of certificates, 
was obliged to search into the title, this es- 
tate would be attended with all the conse- 
quences and incidents of other titles; but 
the difficulty was expressly intended to be 
avoided by the 12th act of association, 
which declares, that such certificate shall 
be complete evidence; thereby announcing 
to any purchaser, that the common rules 
of real property were dispensed with. Shall 
the trustees and associates now be per- 
mitted, conti'ary to their express stipula- 
tion, to depart from this rule of property, 
which they themselves created, and thus en- 
ti'ap a bona fide purchaser without notice? 
This association' was not incorporated, but 
the parties intended, as far as they could 
by law, to give it those facilities, and, in 
some degree, to convert this real estate into 
personal estate. The title at law was to 



vest in the trustees, until bona fide sales 
of the land were actually made- It is the 
proceeds of such sales only, or money ac- 
quired therefrom, that is assured to the hold- 
ers of the certificates. It is analogous to the 
original stockholders in a banli; if one stock- 
holder had originally deposited counterfeit 
money for his share in the funds, and he 
had afterwards sold his certificates, and new 
ones were granted, the new stockholder 
would not be affected by the false consid- 
eration. The trustees and original purchas- 
ers undertook to examine each other's title, 
and precluded all further inquiries in relation 
to it- Wetmore gave a quit-claim deed only; 
the quality of his title the associates or trus- 
tees could judge of, of which they had as 
much knowledge as he had; and such deed 
of quit-claim, whether it conveyed a good 
or a bad title, constituted a good consid- 
eration for the compact with the associates 
and trustees. It might have been, that Mr. 
Wetmore's title would have been good, and 
the other titles bad, by the non-payment of 
the notes of the other parties, or other cause. 
This hazard the parties severally sustained, 
in regard to each other's rights, and made 
a common stock of all theh* titles. Was Mr. 
Wetmore's title, at any period, a good one? 
If so, what has made it bad? The idea of 
lien for the impaid notes of the purchaser 
without mortgage, is unknown in Massa- 
chusetts; and any person learned in the 
law would have pronounced it to have been 
good before the decree of the commission- 
ers. If the doctrine of lien for the pur- 
chase-money, without mortgage, obtains in 
Georgia, the contract being made in Mas- 
sachusetts, where the intention of both 
pai-ties must be considered as -constituting 
the contract, the laws of Massachusetts 
ought to construe such contract in preference 
to those of Georgia. We contend, that this 
docti'ine of lien is only a creature of equity, 
and refers only to such estates or rights of 
real property, as are especially recognised 
hy that tribunal, and which do not derive 
their support from the ordinary rules of 
law. The title, in order to be what is com- 
monly denominated equitable, must be such 
a one, as is not i-ecognised by law; such as 
the assignment of a chose in action, which 
cannot be assigned by law; or the title must 
be equitable from the inefficient mode adopt- 
ed for its transfer, such as the conveyance 
of real estate by an instrument without seal, 
or by an executory contract. The convey- 
ance of land, in this case, did not pass an 
equitable title merely; but the case of Fletch- 
er V- Peek [6 Cranch (10 U. S.) ST], and a 
subsequent case, in the same court, show, 
that notwithstanding the Indian title be not 
extinguished, the freehold and seisin may 
be ti'ansf erred; and, in this case, the most 
solemn deeds and instruments, duly ac- 
knowledged, were adopted for the convey- 
ance of the title; and it is sustained by every 
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legal form. Even in courts of equity, this 
lien is only raised by implication; and wliere 
other circumstances resist this implication, 
showing that the parties did not mean to 
rely on the estate sold, for security, such 
lien was waived. This transaction is filled 
with circumstances repugnant to such im- 
plication. The design of the parties. to sell 
the land, instead of cultivating the same, 
whereby to pay the notes, expressly excludes 
the idea of such a lien; as no man would 
have purchased, who knew that such a note 
was given for the first purchase^ without 
seeing that his money was appropriated to 
extinguish the notes; and the strongest cir- 
cumstance, to repel such a lien for the con- 
sideration, consists in this, that the sum of 
five dollars only is expressed as the pecun- 
iary consideration. Any purchaser, there- 
fore, making inquiry concerning the p\ir- 
chase-money's being paid or not, is at once 
checked in the pm'suit; and we call on the 
defendants to show any case of lien for the 
purchase-money, where the sum is not ex- 
pressed in the deed of sale. Such nominal 
consideration and concealment of the true 
one,- seems to be properly inserted in order 
to waive such lien. It is also a doctrine 
in equity, that the vendee has a lien on the 
land, in case the title be defective and proper 
conveyance not made to him, thus making 
the right reciprocal. But in this deed ex- 
press provision is made, that the consid- 
eration-money shall not be refunded by the 
vendor for any cause whatsoever; thus es- 
sentially distinguishing the present case 
from those, in which such lien is maintained. 
It is said, that the commissioners, having a 
right to decide upon adverse titles, here 
conclusively decided on our claims; but this 
we deny, as the adverse titles or claims, on 
which they were to decide, were adverse 
claims to the stock from the treasury of the 
United States, and between such persons, as 
released their claims to the United States. 
Mrs. Oilman . did not release any claim to 
the United States, or demand any money 
from the treasury; of course her rights or 
claims could not be adjudged by the com- 
missioners. Her claim is not on the gov- 
ernment, but on her associates and ti-ustees. 
The commissioners were bound to decide, to 
whom the money or stock from the treasury 
should be paid; not the use the receiver 
should afterwards make of that money, or 
the obligations he might be under in relation 
to it Suppose Steward and Michael had 
never applied to the commissioners, or re- 
leased their claims on the scrip, but had 
called on the directors as the plaintiflC does, 
what opinion or decree of the commissioners 
would have been known on this subject? 
And shall such a casual circumstance affect 
her rights? Decrees of law affect only those 
who are parties to the suit, and an opinion 
incidentally given by the commissioners, 
ought not to control the plaintiff's rights. 



This money^ except a very small sum, was 
delivered to the directors as such, for the 
use of the members, as much as one year 
previous to the declaration of the sentiments 
of the commissioners on this subject The 
rights of "Mxs. Oilman, with respect to the 
money, vested in her, when it was first re- 
ceived by the directors, and a subsequent 
opinion of the directors, in relation to the 
claims of Michael and Steward, cannot alter 
her rights. The commissioners had power 
to judge, whether Michael and Steward 
should receive any money from the treasury 
of the United States; but they could not de- 
cide what rights they had on other persons. 
Suppose the company had been dissolved 
some years past,, and by a vote of the com- 
pany, the trustees were directed to convey 
to each associate his portion of the land; 
could they, in such case, have conveyed to 
Mrs. Oilman a portion of Mr, Wetmore's in- 
terest in said land, or a portion of their own? 
And if of their own, which must have been 
the case, the same would have embraced 
their title, acquh'ed from other persons; and 
if, on receiving such release from the ti*us- 
tees, or even from ilr. Wetmore, Sirs. Oil- 
man, under this act of congress, had released 
to the United States, and the commissioners 
had not allowed her an indemnity, the legal 
title would now have vested, in her; as the 
act provides, that the releases shall not oper- 
ate, until an indemnity is granted; whereas 
she has now lost her right, by consenting, 
that the trustees and directors should release 
her title. This consent was given in con- 
templation, and on assurance of receiving 
her rateable part of the funds received by 
the directors. They, however, hold the funds, 
and do not reinstate her in her former title. 
In short, every consideration, both in law 
and equity, demonsti'ates her right to a por- 
tion of this stock. 

STORY, Circuit Justice. "Hie material 
questions in this case are: 1st What is the 
natm*e and validity of the plaintiff's title to 
the shares, which she claims in the lands of 
the New England Mississippi Land Compa- 
ny? 2dly. Supposing it to be originally valid, 
is it extinguished? Or is the plaintiff estop- 
ped from asserting it, by the award of the 
commissioners? 3dly. If not, is she in equity 
entitled to claim her proportion of the cer- 
tificates of the public stock, which have been 
received by the company under the award 
of the commissioners? The estate acquired 
by the Urst grantees, Messrs. Jarvis, New- 
man, and Wetmore, under the conveyance to 
Ihem by the Georgia Mississippi Company, 
was beyond aU. question a legal, and not 
merely an equitable estate in fee simple. By 
the subsequent conveyances, first to the re- 
spective purchasers, and next by them to 
the trustees, Messrs. Jarvis, Newman, and 
HuU, a legal estate in fee was also conveyed; 
so that the latter became seised of the whole 
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tract of land in fee, subject to tlie terms, 
conditions, and tmsts, stated in the trust- 
deed and the articles of association of the 
New England Mississippi Land Company. 
The titles of all the original purchasers were 
acquired at the same time, under the same 
contract; and, at the instant they were com- 
plete, were conveyed to the trustees in the 
same state, that they were acquired, uno 
fiatu. There is no pretence of any inter- 
mediate incumbrance, unless there was a lien 
for the purchase-money; a point, which will 
hereafter be considered; and to the extent 
of that lien, if any, it must be admitted, that 
the holders of the scrip or shares under the 
a,rticles of association cannot place them- 
selves in a better situation, than the ti'ustees, 
who must be taken to be conusant of the 
facts of the original purchase. For, whether 
the scrip or shares are to be deemed a shift- 
ing use or ti'ust, or personal property, notice 
to the trustees, who hold the legal estate, af- 
fects and binds all, for whom they originally 
held, or have, upon the transfer of the shares, 
■continued to hold. 

But the material consideration is, whetlier, 
in vu-tue of the articles of association, and 
tlie conveyances made in pursuance thereof, 
the original purchasers, and those claiming 
by assignments under them, are to be con- 
sidered as holding strictly and exclusively 
under the original titles of the original pur- 
chasers; or whether the whole lands are to 
be considered as thrown into a common stock, 
and the scrip-holders are entitled to an un- 
divided portion of the whole stock under the 
company itself. And, upon the best consid- 
-eration, which I can give the subject, it 
does seem to me, that the latter is the true 
interpretation of the acts of association. The 
original purchasers were conusant of each 
other's titles; and mutually agreed to the ar» 
tides of association, and to the manner, in 
which the conveyances should be made, be- 
fore their titles were complete. They agi-eed 
to release to the tinistees their respective 
rights and titles in the whole lands included 
in the pm-ehase; and that the trustees should 
hold the aggregate amount, to be disposed of, 
not as a several ti-ust of the respective pur- 
chasers, but as the joint stock of the company 
itself. To be sure, the purchasers were to 
take certificates of shares according to their 
original proportions in the purchase; biit, 
in this respect, the case is not distinguish- 
able from that of subscribers to a bank, or 
insm-ance company, who contribute a certain 
amount of the capital stock, and become en- 
titled to a similar amount of shares. Yet 
no person ever imagined, that they were 
holders of the specific money paid in; and, if 
their title to that money should be im- 
pugned, that the holder under them lost his 
right to the shares transferred to him. The 
only remedy, that would remain, would be 
personal against the original subscribers for 
a failm'e of their titles. In the present case, 



upon the conveyance to the trustees, each 
purchaser (excepting Jlessrs. Wetmore, Jar- 
vis, and Newman) covenanted persona.ly with 
the trustees, for his own share of the land, 
against incumbrances. And in case of such 
incumbrance, (which, except from an implied 
lien for the purchase-money, could scarcely, 
from the circumstances of tiie case, by possi- 
bility arise), a personal remedy was provided 
under the covenant. After a very careful ex- 
amination, I am unable to perceive through- 
out the whole articles the slightest allusion 
to any stipulation, by which the proprietors 
of scrip or shares were to hold, not under the 
company, but under the original pm-chasers; 
and were to be affected by all the circum- 
stances, that might affect the original grant 
of the land to them. On the contrai-y, the 
very certificates of shares, which on their 
face carry an assignable quality, and the pro- 
vision, "that they shall be complete evidence 
to the legal holder of his right in the pur- 
chase," or stock, as well as tlie manifest ob- 
jects of the association, in my judgment re- 
quire, that the whole stock should be deemed 
to belong to the company in its aggregate ca- 
pacity; and tliat every scrip-holder should 
be held to take a specific proportion, not of 
tlie specific stock of an original purchaser, 
but of the common stock of the company it- 
self. And if the association had been incor- 
porated, instead of being voluntary, under 
similar articles and conveyances, I am at a 
loss to conceive, how it would be possible to 
sustain a different proposition. The fact of 
the association being voluntaiy, and not in- 
corporated, cannot in a legal view change 
the construction, which the articles would 
otherwise require. On examining the articles, 
it will at once be seen, that the principal ob- 
jects of the association were, to unite the sev- 
eral distinct interests of the purchasers into 
one common interest; to produce uniform 
and simultaneous efforts to enhance the value 
of the property; to prevent the injurious 
competitions and collisions arising from in- 
dividual and sepai'ate negotiations; to pro- 
vide a common fund for all expenses, and a 
uniform mode of selling the property for the 
general and common benefit of all the pro- 
prietors; and to give a negotiable quality to 
the stock or property, which, without impair- 
ing the great objects of the association, might 
facilitate the transfer of shares in the prop- 
erty, and give it a marketable value. For 
these purposes, the entire management and 
control of the whole funds or property were 
given to a board of directors, with full au- 
thority to dispose of the same at their sole 
pleasure and discretion. Taxes were to be 
levied pro rata on all the proprietors; and 
their shares in the stock were held responsi- 
ble for the payment. The moneys received 
upon every sale of any portion of the proper- 
ty were to be distributed among all the pro- 
prietors according to their shai-es; and the 
evidence of their title to any shares was to 
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be vouched, and solelyvouched by certificates, 
to be issued from time to time by the trus- 
tees, in a form prescribed in the ai-ticles. 
The negotiability of the stock itself would 
have been materially impaired by the sup- 
position, that each successive holder was 
boimd to trace up his title, through his own 
vendor, to the first and original purchaser; 
and to ascertain, what were the rights aud 
Jiabilities of such purchaser, and of all the 
intermediate holders from the origin of the 
title. Such an inquiry would at all times 
have been difficult; and, from its involving 
matters en pais, must have been in most 
<:ases very unsatisfactory in its result If 
with these considerations we combine the 
form of the certificate itself which states the 
shares of the proprietor, and the manner in 
which he is to hold them, without any notice 
of, or reference to, the title of any original 
purchaser from whom they are derived; and 
the declaration of the articles, that it is to 
be complete evidence of title; it is difficult 
to resist the impression, that the company 
must have meant, that the certificate should 
be conclusive evidence of title in the holder of 
his shares, not in the stock of any individual 
original purchaser, but in the common stock 
of the company itself. In short, that the 
whole property was an aggregate fund be- 
longing to the company in its coUeetive ca- 
pacity, and that each proprietor held his 
shares under the company's grant, and in no 
other manner. My judgment accordingly on 
this point is, (though with the greatest def- 
erence for a different judgment pronounced 
by another tribunal) that the plaintiff held 
C0,000 acres of the common capital stock of 
the company, and not of the specific acres 
originally purchased by Mi-. "Wetmore. The 
title to the whole ti*act of land belonging to 
the company has, under the act of congress, 
been lawfully released by the company or its 
agents to the United States, and the plain- 
tiff's portion included in that release. Of 
that act she does not, and, indeed, has no 
right to complain, because it is in strict con- 
formity with tlie articles of association. 
What she claims is, to receive her proportion, 
according to her interest, of the certificates 
of public stock received by the company un- 
der the award of tlie commissioners, as an 
indemnification for that release. 

The objections urged by tlie defendants 
against this claim are: 1st That the award 
of the commissioners is conclusive upon the 
subject matter of the claim, and that the 
plaintifiC is thereby estopped to assert it 
2dly. Supposing the award of the commis- 
sioners is no estoppel; still it is right upon 
principles of equity, and that therefore, un- 
■der all the circumstances of the case, the 
plaintiff has no right to sustain the present 
suit In respect to the accuracy of the 
grounds, upon which the commissioners have 
made their award, it certainly behoves this 
court to speak with the utmost diffidence. 
Although the written opinion, containing 
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those grounds, is before this court; yet some 
facts are stated, which have no existence in 
this cause, and references are made to others 
in so indistinct and general, a manner, that 
it is not easy to ascertain the precise nature 
or bearing of them. What I shall therefore 
say in respect to that award will refer rather 
to principles of law, than conclusions of fact, 
and always with this reserve, that I shall 
only discuss these principles with reference 
to the facts of this cause, and upon the sup- 
position, that they are not inconsistent with 
what appeared before the commissioners. I 
own, that there are some things in the writ- 
ten opinion of the commissioners, which I do 
not perfectly comprehend. When it is stated, 
that "the board has expressed an opinion, 
that the vendors in this case conveyed only 
an equitable title," (and by the vendors I un- 
derstand them to mean the Georgia Missis- 
sippi Company) I am somewhat at a loss to 
know, what meaning is to be attached to the 
language. If there is any point in the case, 
which is fi'ee of doubt this seems to be 
that iKtint That the state of Georgia was 
seised in fee simple, and had a capacity to 
convey, notwithstanding the non-extiuguish- 
raent of the Indian title, is completely es- 
tablished by the case of Fletcher v. Peck, 
6 Cranch [10 U. S.] ST. And that a grant by 
a state of its own lands conveys a seisin to 
the gi'antees without further act or ceremony, 
is as distinctly established by the case of 
Green v. Liter, S Cranch [12 U. S.] 229. By 
the grant therefore, from the state of 
Georgia, the Georgia Mississippi Company 
became seised in fee simple of the whole 
tract of land; and that company legally con- 
veyed that fee simple to Messrs. Jarvis, New- 
man, and Wetmore, and they again conveyed 
the same to the tnistees. It seems to me, 
therefore, extremely difficult to sxistain this 
opinion of the commissioners upon any prin- 
ciples of law, which have occm-red to me in 
the course of this investigation. 

The doctrine, that a lien exists on the land 
for the pm-chase-money, which lies at the 
foundation of the decision of the commission- 
ers, as well as of the present defence, de- 
serves a very deliberate consideration. It 
can hardly be doubted, that this doctrine was 
borrowed from the text of tlie civil law;* 
and though it may now be considered as set- 
tled, as between the vendor and the vendee, 
and all claiming under the latter with notice 
of the non-payment of the pm-chase-money; 
yet its complete establishment may be re- 
feiTcd to a comparatively recent period. 
Lord Eldon has given us an historical review 
of all the cases (Macla-eth v. Symmons, 15 
Ves. 329), fi'om which he deduces the fol- 
lowing inferences: First that generally 
speaking, there is such a lien. Secondly, 

4 "Quod vendidi,*non aliter accipieutis, auam 
si nut pretium nobis solutum sit aut satis eo 
nomine factum, vel etiam fidem habuerimus 
emptori sine ulla satisfactione." Dig. lib. 18, 
tit 1, 1. 19; Domat lib. 1, tit. 2, § 3, 1. 1. 
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that in those general cases, in wliicli tliere 
would lie a lien, as between vendor and ven- 
dee, the vendor will have the lien against a 
third person, who had notice, that the money 
was not paid. These two points, he adds, 
seem to he clearly settled; and the same con- 
clusion has been adopted by a very learned 
chancellor of our own country. Garson v. 
Green, 1. Johns. Ch. 308. The rule, however, 
is manifestly founded on a supposed conform- 
ity with the intentions of the parties, upon 
which the law raises an implied contract; 
and therefore, it is not inflexible, but ceases 
to act, where the circumstances of the case 
do not justify such a conclusion. What cir- 
cumstances shall have such an effect, seems 
indeed to be a matter of a good deal of del- 
icacy and difficulty; and the difficulty is by 
no means lessened by the subtle doubts and 
distinctions of recent authorities. It seems, 
indeed, to be established, that prima facie 
the purchase-money is a lien on the land; 
and it lies on the pm-chaser to show, that the 
vendor agreed to waive it (Hughes v. ICear- 
ney, 1 Schoales & L. 132; Mackreth v. Sym- 
mons, 15 Ves. 329; Gai'son v. Green, 1 Johns. 
Ch. 308) ; and a receipt for the pm-chase-mon- 
ey, endorsed upon the conveyance, is not 
sufficient to repel this presumption of law. 
But how far the taking a distinct security for 
the pm-ehase-money shall be held to be a 
waiver of the implied lien, has been a vexed 
question. 

There is a pretty sti'ong, if not decisive, 
current of authori^, to lead us to the con- 
clusion, that merely taking tlie bond, note, 
or covenant of the vendee himself for the 
purchase-money, will not repel the lien; for 
it may be taken to countervail the receipt of 
the payment usually endorsed on tlie convey- 
ance. Hughes V. Kearney, 1 Schoales & L. 
132; Nau-n v. Prowse, 6 Ves. 752; Maclu'eth 
V. Symmons, 15 Ves. 329; Blackburn v. Greg- 
son, 1 Brown, Ch. 420; Garson v. Green, 1 
Johns. Ch. 308; Gibbons v. Baddall, 2 Eq, 
Cas. Abr. C82; Coppin v. Coppin, 2 P. Wms. 
291; cases cited in Sugd. Vend. c. 12, p. 352, 
etc. But where a distinct and independent 
security is taken, either of property or of 
the responsibility of third persons, it certain- 
ly admits of a very different consideration. 
There, the rule may properly apply, that 
"expressum facit cessare tacitum"; and 
where the party has carved out his own se- 
curity, the law will not ci'eate another in 
aid. This was manifestly the opinion of Sir 
William Grant in a recent case; where he 
asks, "If the secm-ity be totally distinct and 
independent, will it not then become a case 
of substitution for the lien, instead of a cred- 
it given because of the lien?" And he then 
puts the case of a mortgage on another es- 
tate for tlie pm'chase-money, which he holds 
a discharge of the lien, and asserts, that the 
same rule must hold with regard to any other 
pledge for the pm*chase-money. Nairn v. 
Prowse, 6 Ves. 752. And the same doctrine 
was asserted in a very early case, where a 



mortgage was taken for a part only of the- 
purchase-money, and a note for the residue. 
Bond V. Kent, 2 Vern. 281. Lord Eldon, with 
his characteristic inclination to doubt, has hes- 
itated upon the extent of this doctiine. He 
seems to consider, that whether the taking of 
a distinct secm-ity will have the effect of 
waiving the implied lien, depends altogether 
upon the circumstances of each case, and 
that no rule can be laid down universally; 
and that, therefore, it is impossible for any 
pm-chaser to know, without the judgment of 
a court, in what cases a lien would, and in 
what cases it would not, exist. His lan- 
guage is, "If, on the other hand, a rule has 
prevailed (as it seems to me), that it is to de- 
pend, not upon the circumstance of taking a 
security, but upon the natm-e of the security, 
as amounting to evidence (as it is sometimes- 
called), or to declaration plain, or manifest 
intention (the expression used on other oc- 
casions), of a purpose to rely not any longer 
upon the estate, biit upon the personal credit 
of the individual; it is obvious, that a pur- 
chaser taking a secm-ity, unless by evidence^ 
manifest intention, or declaration plain, he 
shows his pm-pose, cannot know the situa- 
tion, in which he stands, without the judg- 
ment of a court, how far that secm-ity does 
contain the evidence, manifest intention, or 
declaration plain upon that point." Slacki-eth 
V. Symmons, 15 Ves. 329, 342; Austen v. Hal- 
sey, 6 Ves. 475. If, indeed, this be the state 
of the law upon this subject, it is reduced 
to a most distressing uncertainty. But, on 
a careful examination of all the authorities, 
I do not find a single case, in which it has 
been held, if the vendor takes a personal 
collateral security, binding others as well as. 
the vendee, as, for instance, a bond or note 
with a surety or an indorser, or a collateral 
secm-ity by way of pledge or mortgage, tliat 
under such circumstances a lien exists on the 
land itself. The only case, that looks that 
way, is Elliot v. Edwards, 3 Bos. & P. 181, 
where, as Lord Eldon says, the point was 
not decided; and it was certainly a case de- 
pending upon its own peculiar circumstances, 
where the surety himself might seem to have 
stipulated for the lien, by requiring a cove- 
nant against an assignment of the premises, 
without the joint consent of himself and 
the vendor. Lord Kedesdale, too, has thrown 
out an intimation (Hughes v. Kearney, 1 
Schoales & L. 132) that it must appear, that 
the vendor relied on it as security; and he 
puts the case, "Suppose bills, given as part of 
the pm"chase-money, and suppose them 
drawn on an insolvent house, shall the ac- 
ceptance of such bills discharge the vendor's 
lien? They are taken not as a security, but 
as a mode of payment." In my humble 
judgment, this is begging tlie whole ques- 
tion. If, upon the contract of piu-chase, tlie 
money is to be paid in cash, and bills of ex- 
change are afterwards taken in payment, 
which tm-n out unproductive, there the re- 
ceipt of the bills may be considered as a 



[10 Fed. Cas. page 401] 



(Case No. 5,441) GILMAN 



mere mode of payment. But if the original 
conti'act is, tliat the purcliase-money sliall 
be paid at a future day, and acceptances of 
third persons are to be taken for it, payable 
at such futxu'e day, or a bond "with surety pay- 
able at such futiu'e day, I do not perceive, 
how it is possible to assert, that the accept- 
ances or bond are not relied on as secm-ity. 
It is sufficient, however, that the case was 
not then before his lordship; and that he 
admits, that talcing a distinct seciu'ity would 
be a waiver of the lien. On the other hand, 
there are several cases, in- which it is laid 
down, that if other security be taken, the im- 
plied lien on the land is gone. To this ef- 
fect certainly the case of Fawell v. Heelis, 
2 Amb. 724, 2 Dick. 485, is an authority, how- 
ever it may, on its own circumstances, have 
been shaken. And the doctrine was explicit- 
ly asserted and acted upon in Nairn v. 
Prowse, 6 Yes. 752. See, also, Bond v. Kent, 
2 Veru. 281. In oiu' awn country, a very 
venerable judge of equity has recognised the 
same doctrine. He says, "The docti-ine that 
the vendor of land, not taking a secm-ity nor 
making a conveyance, retains a lien upon the 
property, is so well settled as to be received 
as a maxim. Even if- he hath made a con- 
veyance, yet he may pm'sue the land in the 
possession of the vendee, or of a purchaser 
with notice. But if he hath taken a secu- 
rity, or the vendee hath sold to a third per- 
son without notice, the lien is lost." Cole 
V. Scot, 2 Wash. \Ysi.1 141. Looking to the 
principle, upon which the original doctrine 
of lien is established, I have no hesitation 
to declare, that taking the security of a third 
person for the pm'chase-money ought to be 
held a complete waiver of any lien upon the 
land; and tliat in a case standing upon such 
a fact, it would be very difficult to bring my 
mind to a different conclusion. At all events, 
it is prima facie evidence of a waiver; and 
the onus is on the vendor to prove, by the 
most cogent and irresistible circumstances, 
that it ought not have that effect 

Such was the result of my judgment upon 
an examination of the authorities, when a 
very recent case before the master of the 
rolls first came to my knowledge. I have 
perused it with great attention, and it has 
not, in any degree, shaken my opinion. The 
case there was of acceptances of the vendee 
and of his partner in trade, taken for the 
payment of the purchase-money. It was 
admitted, that there was no case of a secu- 
rity given by a third person, in which the 
lien had been held to exist. But the master 
of the roUs, without deciding what would be 
the effect of a security, properly so denom- 
inated, of a third person, held, in conformity 
to the opinion of Lord Redesdale, that bills 
of exchange were merely a mode of pay- 
ment, and not a security. This conclusion he 
drew from the nature of such bills, consid- 
ering them as mere orders on the acceptor 
to- pay the money of the drawei" to the 
payee; and that the acceptor was to be con- 
IOfed.cas. — 26 



sidered, not as a surety for the debt of an- 
other, but as paying the debt out of the 
debtor's funds in his hands. Grant v. Mills, 
2 Ves. & B. 308. With this conclusion of the 
master of the rolls, I confess myself not sat- 
isfied, and desire to reserve myself for the 
case, when it shall arise in judgment. It is 
founded on very artfficial reasoning, and not 
always supported in point of fact by the 
practice of the commercial world. The dis- 
tinction, however, on which it proceeds, ad- 
mits, by a very strong implication, that the 
security of a third person would repel the 
lien. If indeed the point were new, there 
would be much reason to contend, that a 
distinct secm-ity of the party himself would 
extinguish the lien on the land, as it cer- 
tainly does tlie lien upon personal chattels. 
Cowell V. Simpson, 16 Ves. 273. In applying 
the docti'ine to the facts of the present case, 
I confess, that I have no difficulty in pro- 
nouncing against the existence of a lien for 
the unpaid part of the purchase-money. The 
property was a large mass of tmsettlcd and 
uncultivated lands, to which the Indian title 
was not as yet extinguished. It was, in the 
necessary contemplation of all parties, bought 
on speculation, to be sold out to sub-pur- 
chasers, and ultimately to settlers. The great 
objects of the speculation would be mate- 
rially impaired and embarrassed by any la- 
tent incumbrance, the nature and extent of 
which it might not always be easy to ascer- 
tain, and which might, by a subdivision of 
the property, be apportioned upon an almost 
infinite number of purchasers. It is not sup- 
posable, that so obvious a considei-ation 
should not have been within the view of the 
parties; and viewing it, it is very difficult to 
suppose they could mean to ci-eate such an in- 
cumbrance. A distinct and independent se- 
cm-ity was taken by negotiable notes, pay- 
able at a future day. There is no pretence, 
that the notes were a mere mode of pay- 
ment, for the endorsers were, by the theory 
of the law, and in fact, conditional sureties 
for the payment; and in this respect the case 
is distinguishable from that of receiving 
bills of exchange, where, by the theory of 
the law, the acceptor is not a surety, but 
merely pays the money of the drawer in 
pursuance of his order. Hughes v. Keai-ney, 
1 Schoales & L. 132; Grant v. aiiils, 2 Ves. 
& B. 306. The securities themselves were, 
from their negotiable nature, capable of be- 
ing turned immediately into cash; and in 
then: transfer from hand to hand, they could 
never have been supposed to draw after 
them, in favor of the holder, a lien on the land 
for their payment. But I pass over these and 
some other peculiar circumstances of this 
case, and put it upon the broad and general 
docti-ine, that here was the security of a 
third person, taken as such, and that extin- 
guished any implied hen for the purchase- 
money. 

There is another view of this case, which 
enforces the opinion, which has been ah-eady 
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expressed. The contract for the purchase 
was originally made and executed in Mas- 
sachusetts "With citizens of that state, and 
having no tacit reference to the laws of any- 
other state, further than that the title to 
the land should be conveyed, so as to he 
bindingr by the laws of that state. The first 
deed of the land was, in fact, executed by 
the vendors in Massachusetts, and the deed 
of confirmation in Georgia. Nothing can be 
clearer, than that, by the law of Massachu- 
setts, no lien in any case whatsoever exists 
upon land for the purchase-money. AVe have 
no court of chancery to recognise and en- 
force such a lien; and the peculiar principles 
and docti'ines of coui'ts of equity have never 
been adopted into our jurisprudence. The 
general rule of law certainly is, that con- 
tracts are to be consti'ued according to the 
law of the place, where they are made and 
to be executed. Even conti'acts respecting 
lands, lying in another state, form no nec- 
essary exception to the rule; for these, in 
many instances, both as to rights and rem- 
edies, are governed by the lex loci contractus. 
Stapleton v. Conway, 1 Ves. Sr. 428, 3 Atk. 
727; Van Schaick v. Edwards, 2 Johns. Cas. 
Sao. What is the law of Georgia on this 
subject, I have no present means of know- 
ing. But it does seem to me, that it will be 
very difficult to maintain the proposition, that 
a lien is to be implied upon a contract made 
and executed in Massachusetts, when the 
laws of that state repel any such right. I 
do not know, that it has ever been estab- 
lished, that a party, executing in one state 
a conti-act and conveyance of land lying in 
another, is to be held to reserve all the 
rights and remedies, which the law of the 
state, where the land lies, might give, and the 
law of the place of the conti-act would deny. 
It seems more reasonable, that the general 
rule of law should in such case prevail, that 
the contract should be construed according 
to the law of the place, where it is executed. 
But certainly when a lien is to be created 
upon a supposed intention of the parties, 
there ought to be, in such a case, the clearest 
evidence of such intention. It is not suffi- 
cient, that the vendor siipposed, that he was 
conti'aeting according to the law of one state, 
and so had a lien, if the vendee supposed 
the reverse, and never dreamed of a lien. 
Now, there is not the slightest reason to 
imagine, that the vendees ever contemplated 
a lien in the present case- The very objects 
of their association in the purchase would 
have been defeated, or embarrassed by it. 
No notice is pretended to have been given 
of such a claim by the vendors; but a dis- 
tinct and independent security was taken. 
Under such circumstances, it seems to me 
irreconcilable with sound principles and jus- 
tice, to establish a latent lien, which must 
so materially impair the rights of innocent 
and ignorant parties. For it is to be con- 
sidered, that until the decision of the com- 
missioners, no such lien was ever contem- 
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plated by the scrip-holders in Massachusetts. 
Another subject necessarily connected with 
this cause, and of a good deal of delicacy, 
remains to be considered; and that is, wheth- 
er the commissioners had authority to enter- 
tain any question in respect to a lien for the 
purchase-money; or, in other words, whether 
they had jurisdiction to make any award re- 
specting the supposed equitable right of lien 
of the vendors of the land. The act of con- 
gress—Act Jlarch 31, 1814, c. OS, § 2 [3 Stat. 
IIG, c. 39]— authorizes the commissioners "to 
adjudge and finally determine upon all con- 
ti'oversies, arising from such claims so re- 
leased as aforesaid"; that is, from all claims 
released under the first section of the act, or 
of the acts supplementary thereto. Act Jan- 
uary 23, 1S15, C. 706 [3 Stat. 192, c. 24], and 
Act March 3, 1815, e. 778 [3 Stat. 235, c. 97]. 
The word "claim" is certainly of very large 
signification in the law, and it undoubtedly 
extends to all equitable, as well as legal es- 
tates in the land released. But a person, 
having a lien on land, has not any estate 
in, or right to the land; and it has been 
very correctly observed of the lien of a judg- 
ment creditor, that "he has neither a jus in 
re, nor a jus ad rem, and therefore though 
he releases all his right to the land, he may 
extend It afterwards." Brace v. Duchess of 
Marlborough, 2 P. Wms. 491, The lien of a 
vendor for the purchase-money is not of so 
high and stringent a natm-e, as that of a judg- 
ment creditor, for the latter binds the land 
according to the coui'se of the common law, 
whereas the former is the mere creatm'e of a 
com"t of equity, which it moulds and fash- 
ions according to its own purposes. It is, 
in short, a right, which has no existence, until 
it is established by the decree of a court in 
the particular case; and is then made sub- 
servient to all the other equities between the 
parties, and enforced in its own peculiar 
manner, and upon its o%vn peculiar princi- 
ples. It is not, therefore, an equitable es- 
tate in the land itself, although sometimes 
that appellation is loosely applied to it; and 
it is never enforced against a subsequent 
bona fide purchaser of tlie legal estate with- 
out notice. It is to me, in this view, a matter 
of extreme doubt, whether it was within the 
jurisdiction of the commissioners; it not be- 
ing technically a claim in the land, nor, of 
coiu'se, the proper subject of release within 
the act of congress. It is, too, so peculiarly 
and exclusively the creature of a court of 
equity, that its existence cannot be safely 
averred independent of the decree of such a 
com*t. And to suffer the commissioners (who 
are, in no correct sense, a com't of equity) 
to award respecting such a lien, without the 
means or authoritj'- to settle all other equities 
between the parties, or enforce an equitable 
decree, could scarcely have been within the 
reasonable contemplation of congi-ess. If 
such a lien were asserted, it was proper mat- 
ter for a suit in equity, after the rights of 
the parties to the land itself had been ad- 
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justed under tlie commission. Thus much it 
has bacome my duty to state, in respect to 
the merits of the proceedings before the 
•commissioners, so far as they involve im- 
portant principles of law, applicable to the 
present suit If these proceedings were con- 
clusive upon the plaintiff, I might have been 
spared this discussion. But I am distinctly 
of opinion, that they are not so conclusive. 
The commissioners had no right or author- 
ity to adjust or settle any claims of the plain- 
tiff, relative to the New England Mississippi 
Land Company. They had a right to exam- 
ine into the title of the company to the laud 
claimed by them, and to decide upon the suf- 
ficiency of that title. But as to the shares 
held under the company by the plaintiff, or 
the rights appertaining thereto, as against 
the company itself, the plaintiff never sub- 
mitted her claims to .them; and their award 
would be res inter alios acta. The commis- 
sioners were not justified in severing the 
plaintiff's interest from that of the company. 
The ti-ustees held the legal estate, and the 
directors had the sole right to dispose of it. 
It was the property of the company in its 
collective capacity, liable to its debts, and to 
be accounted for and settled according to the 
articles of association; and the individual 
share-holders, as such, had no authority to 
act in relation to it. 

Upon the whole my judgment is, that the ; 
plaintiff as a holder of certain shares of the i 
<:oramon stock of, the company, and not of 
Mr. Wetmore, is entitled to the relief, which 
she claims. Whatever has been lost by the 
<;ompany is a general loss, occasioned, not 
,by her default, but, as I thinls, by the mis- ; 
take of the commissioners; and is to be 
•borne by the whole company in proportion to 
'their intei'est. She has, Tjy the general re- 
lease of the company, lost all title to the 
land; and is equitably and legally entitled 
to her share of all the stock received as an 
indemnification for release. Decree accord- 
ingly. 

[NOTE. The respondents appealed the case to 
the supreme court, and the decree of the circuit 
<;ourt was affirmed in an opinion by Chief Justice 
Marshall. 4 Wheat. (17 U. S.) 255. In examin- 
ing the case, the nature of the contract of sale 
of the land, the motives of the New England 
Mississippi Company, and their acts were all 
exhaustively considered. The holder of every 
certificate was not bound to trace his title 
through the particular original purchaser under 
whom he claimed, and in whose place he stood. 
It is not more apparent that the general object 
of the association Avas to promote the sale of 
their lands than it is that the particular object 
-of this certificate and of the articles which re- 
late to it was to enable every proprietor to avail 
liimself" of his individual interest and to bring 
it into circulation. On no other principle can 
we account for subdividing the stock of the com- 
pany into such small shares; for issuing the 
certificate itself; for making it assignable. If 
any latent defect existed in the title of one of 
the original purchasers, such defect could not 
have been set up against an assignee. "We 
think," remarked the learned justice, "this, on 
principles of English law, a clear case of exemp- 
tion from ^en," Nor would it alter the lia- 



bility of the New England Company to the com- 
plainant whether they were purchasers with or 
without notice.] 



Case Wo. 5,44S. 

OILMAN V. HERBERT. 

[2 Cranch, C. C. 58.] a 

Circuit Court, District of Columbia. Nov. 
Term, 1812. 

Sale— Feaudulent as to CnEDiTORS— Posses- 
sion. 

A sale of goods in the possession of the ven- 
dor's bailee, is fraudulent as to creditors, un- 
less the possession accompany and follow the 
sale, or an order be given by the vendor, and 
served on the bailee, to deliver possession to the 
vendee. 

Trover, for fifty barrels of salt, &c. Doug- 
lass, in May or June, 1810, being indebted 
to Gilman, agreed that he should have this 
property, which was then in the possession 
of Shuck, and gave Gilman a written order 
to Shuck to deliver the goods to Gilman, 
who neglected to give notice to Shuck of this 
order, until after Douglass had taken the 
oath of an insolvent debtor, and Herbert 
was appointed his trustee, and demanded the 
goods of Shuck as the property of Douglass. 

Mr. .Taylor, for defendant, prayed the 
court to instruct the jury, that the sale under 
those circumstances, was fraudulent as to 
the creditors of Douglass, unless the jui-y 
should, be satisfied by the evidence that the 
possession" accompanied and followed the 
deed; and that the order to Shuck did not 
transfer the possession from Douglass to 
Gilman, if notice of such order was not giv- 
en to Shuck until after the discharge of 
Douglass under the insolvent law, and after 
the defendant had claimed them, as trustee. 
' Which opinion THE COURT gave 
(THRUSTON, Circuit Judge, absent). 

E. J. Lee took a bill of exceptions, but did 
not prosecute a writ of error. 



Case Ko. 5,443. 

GILMAN et al. v. ILLINOIS, ETC., TEL. 
CO. 

[1 McCrary, 170.] i 

Circuit Court, D. Iowa. Oct., 1S74.2 

Railway— MojiTGAGE of Road and Income— Gar- 
nishment OF Railroad Company by 

GeNEKAL CltEDITOltS. 

A general judgment creditor of a railroad 
company, in a case where the trustees under .a 
prior mortgage of the road and income never 
obtained possession of the road, or demanded 
the income, was held entitled by virtue of a 
garnishment of the officers of the railroad 
company to the net income of the road be- 
tween the date of a decree of foreclosure .and 
the appointment of a special receiver, the de- 



3 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Reported by Hon. Geo. W. McCrary, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 91 U. S. Q03.] . . , . ., 
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cree of foreclosure being silent as to such in- 
come, and the road meanwhile being operated 
by the company. 
[See note at end of case.] 

[This was a bill by Gilman, Cowdrey and 
others, trustees, against the Illinois & Mis- 
sissippi Telegraph Company.] 

In 1857 the Des Moines Valley Railroad 
Company made to trustees a mortgage, and 
in 1858, to other trustees, another mortgage 
to secure a large number of bonds. They 
were ordinary railway mortgages conveying 
the road, franchises, rolling stock, etc., to- 
gether with "all rents, issues, incomes, tolls 
and profits." In case of default to pay in- 
terest or principal, the trustees were author- 
ized to take possession "and collect and re- 
ceive the tolls, incomes, issues and profits," 
and apply them on the debt secured by the 
mortgages, and upon tlie request of one-third 
of the bondholders to sell railroad and prop- 
erty mortgaged. The trastees never took 
possession; hut default having been made in 
the payment of interest on both mortgages, 
tJie trustees in the second mortgage, in July, 
"1872, commenced suit to foreclose in one of 
the state courts, making the railway com- 
pany, the trustees in the first mortgage, and 
various judgment and lien creditors of the 
company parties defendant, and among oth- 
ers the Illinois and Mississippi Telegraph 
Company. No receiver was applied for or 
appointed pending the foreclosure proceed- 
ings except as hereinafter stated. On May 
31, 1873, a decree of foreclosure was entered 
by the state court, fixing the priorities of 
the several parties, and holding that the tele- 
graph company's judgment for $25,185.70, 
rendered in this court. May 21, 1872. was a 
lien subject to the mortgages in suit and cer- 
tain other specified liens. The decree or- 
dered a sale of the mortgaged property by 
the sheriff on special execution, but as orig- 
inally entered made no provision as to the 
possession or earaings of the road (which 
was still in the possession of the railroad 
company and operated by it) between the 
date of the decree and the sale which the 
decree ordered. This decree was rendered 
May 31, 1873, and on the thirteenth day of 
June, 1873, the telegraph company issued 
execution on its judgment out of this court, 
and garnished, under the statute of the 
state, moneys in the hands of the agents of 
the railroad company at its various stations 
received by them from the income and earn- 
ings of the road. On June 20, 1873, the 
trustees in the first and second mortgages 
filed in this court the present bill in equity 
against the telegraph company to enjoin the 
said proceedings upon the execution under 
its judgment, which biU was, on the twenty- 
seventh day of June, 1873, amended so as 
to make the Des Moines VaUey Railroad 
Company also a defendant, and a temporary 
mjunction was allowed as prayed. On Sep- 
tember 9, 1873, after a sale had been adver- 
tised by the sheriff, application was inform- 



ally made without any petition for rehear- 
ing or bill of review to the state court by 
the trustees under the first mortgage for a 
modification of the decree of May 31, 1873, 
and the same was modified in several im- 
portant particulars; and among other addi- 
tions to the decree, was one appointing a 
"special receiver of all the incomes and 
earnings of the road" between the date of 
the decree or sheriff's first publication of 
notice of sale and the sale to be made by 
him. This was done saving the rights of 
the telegraph company. The special receiv- 
er took possession September 15, 1873. The 
sale by the sheriff under the decree (which 
was absolute, and under which the purchas- 
ers were let into possession) took place Octo- 
ber 17, 1873, and left a large amount of the 
mortgage bonds unpaid. Between the date 
of the decree of May 31, 1873, and Septem- 
ber 15, 1873, when the special receiver took 
possession, the road was operated by the 
railroad company, and during this period the 
net earnings, after paying operating expens- 
es, were $27,147.96. 

John FyfCe and Gatch, TVright & Runnels, 
for plaintiff. 
Cook, Richman & Bruning, for defendant 

Before DILLON, Circuit Judge, and LOVE, 
District Judge. 

DILLON, Circuit Judge. Among other se- 
curity taken by the bondholders was a 
pledge of the income and earnings of the 
road, with a provision that the railroad com- 
pany should remain in possession until de- 
fault in the payment of interest or principal, 
and upon default by the company in this re- 
spect, that the trustees might take posses- 
sion and collect and receive the earnings of 
the road. They never took possession or 
asked for it, nor did they apply for a re- 
ceiver at any time prior to the ninth day of 
September, 1873. He took possession Sep- 
tember 15. The decree rendered May 31, 
1873, made no provision as to the income 
of the road, or disposition of it. The pres- 
ent controversy respects only the right to 
the net income between the date of the de- 
a'ee and the appointment of a special re- 
ceiver. The telegraph company claims it by 
virtue of its seizm-e on execution by garnish- 
ment of the agents of the railroad company. 
The plaintiffs claim it by virtue of the mort- 
gages to them as trustees. To this claim 
on the part of the plaintiff the defendant 
relies upon two main gi-ounds of objection: 
1st That the decree of foreclosure merges 
their rights under their mortgages, and now 
constitutes the measm'e of their rights; and. 
as this decree did not give them the earn- 
ings in the interim between it and the sale, 
they cannot now faU back upon their mort- 
gage and claim such earnings under it. But 
if the plaintiffs may still rest upon the mort- 
gages, the defendant contends that tmtil 
they take possession under them, or apply 
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for and obtain a receiver, tlie income or 
earnings may he used by the company or 
seized by its creditors, especially as the mort- 
gage contains no covenant by the company 
to apply its net earnings to the payment of 
the mortgage debt. 

If it be conceded that the first position 
of the telegraph company is not well taken, 
■we would be brought at once to the inqtUry, 
what is the effect of the pledge of the rents 
and profits, and what must be done to make 
such pledge effectual? 

The cases on the subject in this country 
are not very numerous, and those in Eng- 
land are controlled by very special statutory 
nrovisions. 

The supreme court of the United States 
has decided that under a mortgage by a rail- 
way company of its tolls and income the 
bondholders or trustees cannot make the rail- 
road company or its assignees accountable 
therefor, tmtil at least a regular demand has 
been made upon the company therefor. Gal- 
veston K. Co. V. Cowdrey, 11 Wall. [78 TJ. S.] 
459, 482. So in Noyes v. Rich, 52 Me. 115, 
it was held tliat a receiver appointed in a 
suit to foreclose a railway mortgage could 
not recover the earnings of the road accru- 
ing before his appointment. And see City 
of Bath V. Miller, 51 Me. 341. 

In the Case of the Galveston Railroad, 
above cited, there was, as here, a mortgage 
of the tolls and income, with power in the 
trustees on default to take possession and 
sell. Sir. Justice Bradley, rererrlng to tliese 
provisions in the deed of ti-ust, says: "It 
seems to us that the latter clause defines and 
points out tlie manner in which the pledge 
of the tolls and income is to be practically 
carried into effect At all events, until a 
regular demand was made for the payment 
of the tolls and income, we do not think, 
under the language of the deed, that the 
defendants were bovmd to account there- 
for." 

There is in the case now before us no proof 
of any demand of the trustees for the income 
or earnings upon the raih'oad company be- 
fore the foreclosm-e suit against it, or pend- 
ing the foreclosm.'e suit, imtil the ninth day 
of September, when, upon the application of 
some of the ti-ustees, a special receiver wa^ 
appointed, unless this suit can be considered 
such a demand. I do not think it should 
be so regarded. This suit was not brought 
to settle rights between the plaintiffs and 
the railroad company— those had been set- 
tled or were to be settled in the state cotu't 
which had jmisdictlon of that controversy. 

Since the railroad company, before and 
pending the foreclosure, was left in posses- 
sion of the road, and since no attempt to 
disturb it was made, no receiver applied 
for or provision made in the decree as to 
tlie earnings between the decree and the sale, 
I am impressed with the belief that the 
plaintiffs in the foreclosm-e suit did not in- 
tend to disturb the possession of the com- 



pany, and that no question would have been 
made as to these earnings or their applica- 
tion if the telegraph company had not levied 
its execution. 

On the whole, I thinlc the bill ought to be 
dismissed. Judge LOVE agrees in the con- 
clusion that the net income was subject to 
garnishment, but is of opinion that the gross 
income cannot thus be seized. 

Decree accordingly. 

[NOTE. This decree was afiirtned in the 
supreme court (91 U. S. 603) in an opinion by 
Mr. Justice Swayne, in which it was held that 
it is competent for the mortgagee to pursue 
three remedies at the same time. He may sue 
on the note or obligation, he may bring an ac- 
tion of ejectment, and he may file a bill for 
foreclosure and sale. In this case the last- 
mrntioned remedy was adopted, and a final de- 
cree made for the sale of the property only. 
The decree was silent as to possession and 
earnings in the meantime, and, until the mort- 
gagee took possession, the earnings were the 
property of the railroad company, and subject 
to attachment by its judgment creditors.] 



Case "No. 5^^4:4:. 

GILMAN V. KING et al. 

[2 Cranch, 0. O. 48.] i 

Circuit Court, District of Columbia. July 
Term, 1812. 

Bills asd Notes— Law of Place Where Nego- 
tiable— Indorsek AS Witness fok Maker. 

1. A promissory note made in Georgetown, 
D. 0., in the year 1810, payable to C. L. 
Nevitt or order, at 60 days, "negotiable in the 
Bank of Alexandria," is governed by the laws 
in force in Alexandria; and the holder in an 
action against the maker, must allow all just 
discounts against the payee before notice of the 
assignment given to, the maker. 

2. An indorser is a competent witness for the 
maker of a note, to prove that the indorsement 
was without consideration, and to give credit 
to the note, but the payee is not" a competent 
witness for the plaintiff. 

Assumpsit upon the promissory note of A, 
King and Company, dated September 7, 1810, 
at sixty days, payable to C. L. Nevitt or or- 
der, "negotiable Ut the Bank of Alexandria," 
indorsed by Nevitt to Preston, and by Pres- 
ton to the plaintiff". The defendant claimed 
to discount C L. Nevitt's note to him, under 
the Virginia law of the 4th of December, 
1786, § 4, pp. 3G, 37, by which the assignee 
is bound to allow the defendant all just dis- 
counts before notice of the assignment. 

B. J. Lee, for plaintiff, contended that by 
the 19th section of the act of congress "con- 
cerning the bank of Alexandria" (2 Stat 
025), such a note, when indorsed, was to be 
considered as a bill of exchange, and as gov- 
erned by the laws applicable to that species 
of mercantile insti'uments. But it was dis- 
covered that the printer had misrepresented 
the date of that act, February 15, 1810, in- 
stead of 1811, which was subsequent to the 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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date of tlie note, and therefore could not 
affect its character for negotiability. 

Mr. Lee and Mr. Taylor then contended 
that the note was to. he governed and con- 
strued by the law of the place where it was 
made, and cited Robinson v. Bland, 2 Bur- 
rows, 1077; Stapleton v. Conway, 3 At!:. 
727; 1 Eq. Cas. Abr. 288, 289; Melan v. Duke 
Dc Fitzjames, 1 Bos. & P. 142; Talleyrand 
V. Boulanger, 3 Ves. 449; Holman v. John- 
son, Cowp. 343; and Alves v. Hodgson, 7 
Term R. 241. 

Mr.' Swann and Mr. Jones, for defendant, 
cited Robinson v. Bland, 2 Burrows, 1077; 
Norton v. Rose, 2 Wash. [Va.] 233; Lord 
Ranelaugh v. Champant, 1 Eq. Gas. Abr, 289. 

THE COURT (nem. con.) considered the 
note of A. King & Co. as an Alexandria eon- 
tract, and suffered the note of C. L. Nevitt 
to be given in evidence by the defendant as 
a discount. 

, THE COURT permitted Preston, the in- 
dorser, to be examined as a witness for the 
defendant to prove that he (Preston) in- 
dorsed without consideration to give credit 
to the note; and refused to admit O. L. Nev- 
itt, the payee, as a witness for the plaintiff, 
because, if the plaintiff succeeded, the wit- 
ness would be discharged from his liability. 

The verdict was for the defendant, and 
THE COURT (nem. con.) refused a new 
trial, after argument. 



Case "No. 5,445. 

OILMAN V. LIBBEY. 

[4 Cliff. 447.] 1 

Circuit Court, D. Maine. April Term. 1ST8. 

• 
CocitTS — Amendment of Record — Correction op 
Mistakes— O.'iiissioN of Clerk — Eqditt— An- 
swer IlESFOXSiVE to Bill— Proof— Costs, 

1. Courts of record have power at any time, 
as well aftor as during the term at which any 
entry is made, of tlieir own motion, or at the 
suggestion of any party interested, and with- 
out notice to any one, to correct the mistakes 
and supply the omissions of their clerks or 
recording officers, so as to make the record con- 
form to the truth of the case. 

2. They are the exclusive judges of the ne- 
cessity and propriety of so amending and cor- 
recting their records, and of the sufficiency of 
the proofs offered to show the necessity of such 
action. 

3. It is a universal rule that the mere omis- 
sion or misprision of a cleric cannot be permit- 
ted to deprive a party of his rights, if the means 
of supplying the defect or correcting the mis- 
take are within the reach of the tribunal whose 
proceedings are incorrectly recorded. 

4. Where the answer is responsive to the bill 
of complaint, and positively denies the matter 
charged, and the denial is made in respect to a 
transaction within the knowledge of the re- 
spondent, the answer is evidence in his favor, 
and unless it is overcome by the satisfactory 
testimony of two opposing witnesses, or of 
one witness, corroborated by other facts and 
circumstances, which give to it greater weight 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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than the answer of the respondent, it is con- 
clusive. So that the court will neither make 
a decree nor send the case to trial, but will 
simply dismiss the bill of complaint. 

5. When the complainant calls upon the re- 
spondent to answer an allegation, he admits the 
answer, if duly filed, to be evidence, and if it 
is testimony, it is equal to the testimony of any 
other witness. As the complainant cannot pro- 
vail if the balance of proof is not in his favor, 
he must have circumstances in addition to his 
single witness in order to turn the balance. 

G. The bill of complaint contained an alle- 
gation to the effect that the defendant in the 
present suit, while judge of the supreme judicial 
court oE the stateof Maine, ordered judgment for 
himself in a suit in that court where he was 
plaintiff, and the present complainant defend- 
ant. This allegation was not true, but the rec- 
ord of the state court, by the omission of the 
clerk thereof, seemed to afford ground there- 
for. After the beginning of this suit, the rec- 
ord of the state court was amended by the 
court, so as to conform to the fact, which was, 
that the judgment had been ordered by another 
justice of the state court, and not by this re- 
spondent, Hchl, that the respondent in this 
case was still entitled to his costs. 

7. If the state court record did not suggest 
the error, if inquiry liad been made, it could 
have been ascertained that this respondent was; 
not presiding in the state court when the judg- 
ment in his favor was entered. 

Bill in equity. The material allegations in 
the complainant's bill were as follows: In 
18G7 she [Anna K. Oilman] was executrix, 
with others as executors, of the last will and 
testament of Nathaniel Oilman, both in the 
state of Maine and in the state of New York. 
In the month of ^larch of that year, being 
involved in litigation in the county of Ken- 
nebec as such executrix, and also in proceed- 
ings for the partition of real estate devised 
to her in common and undivided, with oth- 
ers in said county, and having need of coun- 
sel, she applied to the respondent [Artemas 
Libbej'] for his seiwices in his capacity as 
attorney and counsellor at law, and at the 
time of such application it was specially 
agreed that the respondent should look to 
the estate of said Nathaniel Oilman alone 
for reimbursement for any services render- 
ed or disbursements made in the matters 
aforesaid, and should not hold her responsi- 
ble therefor until he should have rendered 
a bill to said estate for the same, and such 
bill should have been presented to the surro- 
gate's court, and there allowed, and the 
amount thereof should have been received 
by her; and that she should be in no case 
liable to the respondent for any sum over 
and above what she should receive from said 
estate for such payment; and the respon- 
dent then and there agreed to act in the mat- 
ters aforesaid, upon the terms aforesaid, and 
did appear in the actions then pending in 
the supreme judicial court for said state, and 
said probate court, in which she was a par- 
ty, and did thereafter act for her in his said 
capacity until his appointment as judge of 
the supreme judicial court of Maine. That 
in 1871 the respondent rendered an account 
for his services and disbursements to that 
time in said matters, which she believed in- 
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eluded all charges and was the end of liti- 
gation, amounting to §563.71, which she pre- 
sented to the surrogate's court, and asked 
for an allowance thereof, but she had not 
been able to procure an allowance thereof at 
the time of filing her bill. That on Feb. 26, 
1875, the respondent commenced a suit 
against her in the supreme Judicial court, 
county of Kennebec, and caused her real 
estate in that county to be attached. That 
the suit was entered at the March term of 
that court in that county, and continued to 
the August term'^hereof, when an order for 
personal service of the writ by copy there- 
of, and of the order of the court thereon, 
was issued by the court, and was duly served 
on her on Aug. 7, 1875, at Augusta, in said 
county. That said service gave her the first 
actual information of the pendency of said 
suit, of which she had been, up to that time, 
wholly ignorant That in that suit the re- 
spondent claimed the sum of §898.71, which 
included the bill before rendered, and also 
for his services from the time that bill was 
rendered to the time of the commencement 
of the suit, amounting to $335. That, upon 
the service of the order of court upon her, 
she applied to the respondent for an expla- 
nation thereof, whereupon he represented' to 
het "that said service was a matter of form 
only and for her benefit, that he would not 
talce any further proceedings in the matter, 
but would let it remain as it then was, and 
wait until" she "should get the sum afore- 
said allowed by said surrogate's court," 
"and would not in any way prejudice" her 
"in her rights and interests in said prop- 
erty." "And at the time of said representa- 
tions she supposed him to be continuing as 
such counsel, she relied on his said repre- 
sentations, and made no defence to said ac- 
tion." "That contrary to his said represen- 
tations and promises, he proceeded to have 
tlie notice to" her "aforesaid proved, and an 
entry thereof made on the docliet" at the 
October term, 1875, and caused a default to 
be entered against her, and the case to be 
continued to the next March term: That said 
respondent was appointed a justice of said 
court on April 23, 1875, and as such justice 
held said court at the March term, 187G, and 
ordered and decreed judgment in said suit 
in his own favor on April 28, 1870. That on 
April 29, 1876, execution was issued on said 
judgment and put into the hands of the sher- 
iff of said county, who, on May 25, 1876, 
seized her equity to redeem certain lands 
in said county, the same being under a mort- 
gage to the Augusta Savings Bank, and, 
after giving due notice of the time and place 
of sale, sold said equity to the respondent 
on July 1, 1876, for the amount of said judg- 
ment and the officer's fees on tlie execution, 
being $1,020.78. That she had well hoped 
that the respondent, as having assured her 
that said proceedings were a mere form, 
and for her benefit, and that he would not 
prejudice her rights thereby, would, upon 



request thereto, release to her all claim of 
right or title in and to said real estate, but 
that he claimed to hold the same by virtue 
of the sale, unless redeemed by her. The 
prayer of the bill was that the deed might 
be decreed to be unauthorized and of no le- 
gal force or effect, and that the respondent 
might be decreed to release to complainant 
all her right, title, and interest, conveyed to 
him by said deed, and for general relief. 
The answer denied all' the allegations of the 
bill relative to the special agi*eement as to 
how respondent was to be paid for his serv- 
ices, and alleged that a large part of the 
services were rendered for the complainant 
in her private capacity; also the allegations 
in regard to the promises made to complain- 
ant after the service of the writ; also that 
he held the court in which judgment was 
rendered for his sei-vices. In short, all the 
substantial allegations of the bill were de- 
nied in the answer. The principal evidence 
for the complainant was given by herself. 
The respondent testified, upholding the alle- 
gations of the answer. 

M. TV. Gage, for complainant. 

The respondent was guilty of duplicity as 
counsel toward his client Hill v. Bush, 19 
Ark. 522. He led her to believe that in his 
suit he was seeking security only, and would 
proceed no further. Peter v. Wright, G Ind. 
183; Gill V. Carter, 6 J. J. Marsh. 484; Cooke 
V. Nathan, 16 Barb. 342; SlcCormick v. Malin, 
5 Blackf. 509; Jenkins v..Eldredge [Case No. 
7,260], The judgment in the state court was 
a nullity at the time it was entered. No 
amendment could render it valid. The 
amendment of the record of the state court 
was insufficient, in that the amended re'cord 
would still show that respondent acted jointly 
with another justice in the rendition of judg- 
ment in his own behalf. Cox v. Bennett, 13 
N. J. Law, 165. A court of equity has the 
power to vacate and set aside a judgment, 
and all the proceedings had thereunder. War- 
ner v. Blakeman, *43 N. Y. 487. In this case. 
Woodruff, J., delivering the opinion, the court 
said: "It is the just and proper pride of our 
matured system of equity jurispinidence that 
fraud vitiates every transaction; and, how- 
ever men may sm-round it with forms, solemn 
instruments, proceedings conforming to all 
the details required in the laws, or even by 
the formal judgments of courts, a court of 
equity will disregard them all if necessary, 
that justice and equity may prevail." In 
the case of Dobson v. Pearce, 12 N. Y. 157, 
Allen, J., said: "A party must bring a dis- 
tinct original suit as plaintiff, to get rid of 
and set aside the judgment ... So fraud 
and imposition invalidate a judgment, as they 
do all acts; and it is not without semblance 
of authority that it has been suggested that 
"at law the fraud may be alleged whenever 
the party seeks to avail himself of the re- 
sults of his own fraudulent conduct by setting 
up the judgment, the fruits of his fraud. 
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. . But whether this be so or not, it is un- 
questionable that a court of chancery has 
power to gi-ant relief against judgments when 
obtained by fraud. Any fact which proves 
it to be against conscience to execute a judg- 
ment, and of which the injui-ed party could 
not avail himself at law, but was prevented 
by fraud or accident, unmixed with any fault 
or negligence in himself or his agents, will 
justify an interference by a com-t of equity." 
See, also, Wright v. Miller, 8 N. Y. 9. In 
the case of Byers v. Surget, 19 How. [60 U. 
S.] 308, the court used the following language: 
"But with any fraudulent conduct of parties 
in obtaining a judgment, or in attempting to 
avail themselves thereof, this court can regu- 
lai-ly, as could the circuit court, take cog- 
nizance. Such a proceeding is in the legiti- 
mate province of a court of equity, and con- 
stitutes an extensive ground of their jm*is- 
diction. The ti"ue and intiinsic chai*acter of 
proceedings, as well in the courts of law as 
in pais, is alilie subject to the scrutiny of a 
com't of equity, which will probe and either 
sustain or annul them according to their real 
character, and as the ends of justice may 
requh-e." Cox v. Bennett, 13 N. J. Law, 
165. 

T. T. Snow, for respondent. 

As to the allegations in the bill that the 
respondent, as a justice of the supreme judi- 
cial com't of Maine, rendered the judgment 
against the complainant in his own favor, 
they are fully met and disposed of by the 
answer, and the duly authenticated copy of 
the record of the judgment, put in evidence 
by the respondent. But, if that allegation is 
true, we maintain that it gives this court no 
jm'isdiction in equity, to decree a release of 
the intei'est in the land sold to respondent on 
execution issued on that judgment. The re- 
spondent had no jm-isdiction of the suit, and 
the judgment is absolutely void. Penobscot 
R. R. Co. V. Weeks, 52 Me. 456; Eastman v. 
Wadleigh, 65 Me. 251; Pennoyer v. Neff, 95 
U. S. 714,— in w^hich the doctrine is fully ex- 
amined. This court has no jm-isdiction in 
equity to set aside and annul the judgment 
of a state court on the ground that it is void 
for want of jurisdiction. The judgment being 
void, the remedy is clear and adequate at law. 
Pennoyer v. Neff, supra. That case was eject- 
ment to try the title to land taken to satisfy 
a judgment held to be void for want of juris- 
diction. This suit is brought to ti'y the title 
to the land sold, and not to annul the judg- 
ment. The prayer of the bill is that the 
deed may be decreed unauthorized and of no 
effect, and that respondent may be decreed to 
release the title acquired by the purchase to 
the complainant. The judgment cannot be 
thus attacked collaterally. It is binding on 
the parties to it until reversed or annulled 
in a process brought directly therefor. Christ- 
mas V. Russell, 5 Wall. [72 U. S.] 290; Homer 
V. Pish, 1 Pick. 435; McRae v. Mattoon, 13 
Pick. 57; McGlees v, Bm-t, 5 Mete. [Mass.] 198; 



Boston & W. R. Corp. v. Sparhawk, 1 Allen, 
448; Dunlap v. Glidden, 31 Me. 435; Davis 
v. Davis, 61 Me. 395; Smith v. Abbott, 40 
Me. 442. This is the rule in equity as well 
as at law. Boston & W. R. Corp. v. Spar- 
hawk, supra. The circuit court, as a court of 
equity, possesses no revisory power over the 
state courts in the exercise of their jm*is- 
diction. Tobey v. Bristol [Case No. 14,065]. 
By the law of this state, the state court has no 
jiurisdietion in equity to annul a judgment for 
fraud. The remedy is by revieWj, That rem- 
edy is cleai" and adequate, ind protects both 
parties. Chalmers v. Hack, 19 Me. 124; Cow- 
an V. Wheeler, 25 Me. 267; Warren v. Baker, 
43 Me. 570. The record of the judgment in 
this case is entitled to tlie same faith and 
credit in every other court in the United 
States as it has by law or usage in the courts 
of this state. Christmas v. Russell, supra. 
But if this court has jm-isdiction in equity to 
annul a judgment of the court of -this state, 
w^hich we do not admit, though we are aware 
there are decided cases looking strongly that 
way, it is only by bill brought directly there- 
for, and in which the fraud is distinctly al- 
leged and proved. Clark v. Hackett [Case 
No. 2,823]. This bill does not allege fraud 
on the part of the respondent, in prociu'ing 
the judgment. It alleges an attachment 'of 
complainant's real estate, and a due service 
of the writ upon her, and a promise by the 
respondent that he would let it remain as 
it was, and a breach of that promise by re- 
spondent, by taking judgment about nine 
months thereafterwards. It does not allege 
that the promise was made for a fraudulent 
purpose, nor that it was fraudulently broken. 
For aught that appears in the bill, the promise 
may have been made and broken, as alleged, 
with no actual fraud. And it is for actual 
fraud only, that courts of equity will annul 
a judgment. But, assuming that the bill 
properly alleges fraud in procuring the judg- 
ment, the case, as presented bj' the bill and 
the complainant's evidence, is one of fraud 
against Mr. Baker, by attaching and holding 
the complaihant's real estate to prevent his 
taking it for her benefit. This, as she repre- 
sents her case, was the motive of the re- 
spondent, fully participated in by her; for 
she alleges, in her bill, that she fully sup- 
posed the respondent would release to her the 
title he acquired by his purchase, on request. 
In such ease equity will not give relief. 
Wells V. Smith, 13 Gray, 207. The respond- 
ent takes issue with the complainant upon 
all the allegations in her bill, upon which she 
relies in proof of fraud. They are as to the 
terms of the contract of employment, and the 
promise of respondent to talio no further pro- 
ceedings in his suit, and the breach of that 
promise. The answer is responsive to the 
bill. It not only positively denies the allega- 
tions as to the contract and promises, but it 
avers what the real ti-ansactions were. "It 
must prevail unless it is overcome by the 
testimony of two witnesses to the substantial 
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facts, or at least by one witness and such at- 
tendant circumstances as will supply tLe want 
of another witness," Clark v. Hackett, 
supra. The evidence of the original con- 
ti-act is matex'ial only as tending to show 
fraud. The court will not grant relief be- 
cause the judgment is for too large a sum, 
nor because nothing is in fact due; but if the 
evidence shows that nothing was due the 
respondent, it may tend to show fraud. The 
complainant alleges in her bill, and testifies 
that, by the contract, she was in no event to 
be personally liable. This is positively de- 
nied by the respondent in his answer, and 
in his testimony. Which is the more sti'ongly 
corroborated by the circumstances and the 
written evidence? We have failed to dis- 
cover any corroboration of complainant. She 
testifies that she never became personally lia- 
ble to counsel for services rendered to her as 
executrix, and that all services rendered by 
the respondent were rendered to her in that 
capacity. It is in evidence that Mr. Baker 
was her counselfor several years. That she 
did not pay him. That he brought suit 
against her and her brother and got judgment. 
That he brought suit on their oflicial bond, 
after having a demand made on the execu- 
tion against them. That the complainant de- 
fended the suit on the bond successfully, on 
the ground that his bill for services was not a 
claim against her father's estate, but against 
her personally. Baker v. Moor, 63 Me. 443, 

Before CLIFFORD, Circuit Justice, and 
FOX, DistL-ict Judge. 

CLIFFORD, Circuit Justice. Courts of rec- 
ord have power at any time, as well after as 
dm-ing the term at which any entry is made, 
of their own motion, or on the suggestion of 
any party interested, and without notice to 
any one, to correct the mistakes and supply 
the omissions of their clerks or recording offi- 
cers, so as to make the record conform to the 
ti'uth of the case, and they are the exclusive 
judges of the necessity and propriety of so 
amending and correcting their records, and of 
the sufficiency of the proofs offered to show 
the existence of such necessity and propriety. 
Balch V. Shaw, 7 Cush. 282. Authorities to 
show that such com*ts have full power to 
amend their records, and that they are the 
sole judges of the correctness of the entries 
made therein, and of the necessity and pro- 
priety of any such correction, are numerous, 
unanimous, and conclusive. Sheppard v. Wil- 
son, 6 How. [47 U. S.] 277; Hudgins v. Kemp, 
IS How. [59 IT. S.] 534; Close v. Gillespey, 3 
Johns. 526; Lee v. Curtiss, 17 Johns, 86, It 
must be so, else the rule which rigidly ex- 
cludes all evidence to contradict or control a 
record, when offered in support of judicial 
proceedings, would work very gross and ir- 
remediable wrong and injustice. Hence the 
universal rule that the mere omission or mis- 
prision of a clerk cannot be permitted to de- 
prive a party of his rights, if the means of 



] supplying the defect or correcting the mis- 
take are within the reach of the tribimal 
whose proceedings are erroneously or defec- 
tively recorded. Batty v. Fitch, 11 Gray, 
185. 

Services as an attorney and counsellor at 
law were rendered by the respondent for the 
complainant, in certain matters of litigation 
and proceedings for the partition of certain 
real estate devised to her by her deceased 
father, in common and undivided with certain 
other pai'ties. It is not denied that the re- 
spondent rendered certain services; but the 
complainant alleges that he rendered them 
for her as the executrix of her father's estate, 
and that he agreed that he would look to 
the estate alone for reimbm-sement for any 
services he might render, and that he wonld 
not hold her responsible for the same until 
he should render the bill to the estate for 
such services, and that she should in no case 
be held liable for any sum over and above 
what she should receive from said estate for 
such payment; that dm-ing the year 1871 he 
rendered an account for such services, 
amounting to $563,71, which was presented to 
the proper probate court for allowance, where 
it is still pending. 

All of these matters are merely prelimi- 
nai-y to the more material grounds of com- 
plaint, which are as follows: — 

That the respondent brought an action 
against her, retm*nable to the supreme ju- 
dicial court of the state, held at Augusta, 
within and for the county of Kennebec, on 
the fii'st Tuesday of March, 1875, and that 
he caused her real estate situated in that 
county to be attached, to respond for any 
judgment he might obtain. Certain proceed- 
ings as to notice followed, which are not 
material in this investigation. 

That the account annexed to the writ 
amounted to §S9S.71, including charges to 
the amount of $335, in addition to the amount 
pending in the probate court, which subse- 
quent charges, the complainant avers, are un- 
just, exorbitant, and greatly disproportionate 
to tlie services rendered, and that, if render- 
ed at all, were rendered without her knowl- 
edge, consent, or authority. 

That she applied to the respondent for an 
explanation, whereupon he represented to 
her that the service of the writ was a mat- 
ter of form only, and for her benefit; that 
he would not take any further proceedings 
in the matter, but would let it remain as it 
then was, and wait until she should get the 
amount allowed out of the estate, and would 
not in any way prejudice her in her rights 
and interests in her property. 

That, contrary to his said representations 
and promises, the respondent proceeded to 
have the notice proved, and, at the October 
term of the court, 1875, caused her to be de- 
faulted, and the cause to be continued to the 
next term. 

That at the next term of the court, holden 
at Augusta the first Tuesday of March, 1876, 
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the respondent was the presiding justice, 
and that, as such justice, he did unlawfully 
and improperly, without any consent of the 
complainajit, and without havuig jurisdic- 
tion of the cause, render, order, and decree 
a judgment in said cause, in favor of him- 
self, as plaintiff, and against the complain- 
ant, as defendant, for the sum of $960.10 
debt or damage, and $18.11 costs of suit. 

That execution issued on thesaid judgment, 
and that the sheriff seized and sold all the 
right the complainant had to redeem the cer- 
tain parcels of real estate described in the 
bill of complaint to the respondent, he being 
the highest bidder, for the sum of $1,020.78. 

That the sheriff conveyed the premises 
sold to the respondent, who caused his deed 
for the same to be duly recorded. 

That the respondent, instead of admitting 
that said proceedings were a mere form, and 
for the benefit of the complainant, now pre- 
tends and claims to hold said real estate as 
under a legal and valid levy and sale, and 
that said judgment, execution, levy, and sale 
are valid and legal, and tliat he is entitled 
to keep the title under such levy, purchase, 
and sale. 

Service was made, and the respondent ap- 
peared and filed an answer. Such parts of 
the answer as are deemed material in this 
investigation will be reproduced, and no 
others. 

He admits that he was, at the time alleg- 
ed, an attorney and counsellor at law, and 
that he was in the practice of his profession; 
that he was retained by the complainant spe- 
cially and generally, as fully set forth in the 
answer, and that he did appear and act for 
her in suits where she was a party in her 
own right and as executi'ix. 

Matters of that sort are fully admitted; 
but he alleges that the allegations in the bill 
of complaint, in respect to the alleged con- 
tract between him and the complainant, "are 
not true in whole or in any particular." Before 
denying the same, the answer copies the al- 
legations of the bill of complaint, and ap- 
pends thereto the denial that those allega- 
tions "are not true in whole nor in any par- 
ticular," which must be understood as equiv- 
alent to a separate denial of each of the 
preceding allegations. 

That the suggestion was never made to the 
respondent, that he must rely upon the said 
estate for payment, until August, 1875, but 
that the employment was made and the serv- 
ices rendered in the ordinary mode of re- 
tainer and employment of counsel, witli 
nothing agi-eed as to the manner of payment. 

He admits that he rendered the said bill, 
and requested payment, but alleges that a 
large portion of it was for services rendered 
her in her private capacity, and in no way 
relating to her capacity as executrix. 

He also admits that he commenced tlie suit 
for the full amount of his account; that the 
real estate was attached, and the proceed- 
ings had in respect to notice; but avers that 



the allegation that the service of the notice 
wasthefirst information the complainant had 
of the suit is not true; that, before the said 
service, he had an interview with her, in 
which he fully informed her of the pendency 
of the suit and of the reasons why he com- 
menced it, and urged her to employ counsel 
to appear to save the cost of service and to- 
protect her rights, but that she declined to 
do so, and that thereupon he procured the 
order of notice and had the writ served. 

That the charges in his account for serv- 
ices rendered subsequent to the first bill pre- 
sented, were rendered with the knowledge of 
the complainant in the suits specified in the 
answer and that the charges are fair, reason- 
able, and just 

He avers that the allegations of the bill of 
complaint, as to the representations and 
promises which it is alleged that the re- 
spondent made when the complainant called 
upon him for an explanation, are not true. 
On the contrary, he alleges that he had an 
interview with her on the day before the 
writ was served, in which he informed her 
of the pendency of the suit, and stated to 
her the reasons why he commenced it, which 
were in substance that he had been render- 
ing services and making disbursements in 
her behalf for several years without pay- 
ment, and that he thought it was for his in- 
terest, as well as hers, in view of tiie cir- 
cumstances stated, that he should secm-e 
his debt. 

That it was then, for the first time, that 
the complainant requested him to rely on her 
father's estate for payment, which he de- 
clined to do, explaining to her that he had 
no daim against said estate, that his em- 
ployment was by her, and that he must pro- 
ceed with the suit. 

That it is not true that, at the time the 
judgment was rendered in the case, the court 
was held by the re.«;pondent; nor is it true 
that he rendered, ordered, or decreed judg- 
ment in tlie same in favor of himself against 
the complainant. His denial in that regard 
is explicit and unqualified; and he avers 
that the court, at tlie time the judgment was 
rendered, was held by Charles Danforth, a 
justice of said court, and that said judgment 
was rendered, ordered, and decreed by said 
Charles Danforth, so holding said court a» 
a justice thereof, and that the respondent, at 
the time of the rendition of said judgment, 
was holding a term of said court as a justice 
thereof in. Calais, in and for the county of 
AVashington, in said state. 

The respondent also admits that he as- 
sured the complainant and her counsel, be- 
fore she brought the bill of complaint, that 
he would not claim a forfeiture of the estate 
if she should not be able to redeem within 
the time limited by law. and he avers that 
he met her counsel on the fourth of July, 
1877, who then paid him the full amount due 
to redeem said estate from said sale, and 
that he, the respondent, then and there de- 
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livered to lier said counsel lais deed of re- 
lease aud quitclaim in due form, dated one 
day earlier, releasing and conveying to ber 
all of said estate sold and conveyed to him 
by tbe sheriff in virtue of tlie execution is- 
sued upon tlie said judgment 

Where the answer is responsive to the bill 
of complaint, and positively denies the mat- 
ter charged, and the denial was in respect 
to a transaction within tlie knowledge of the 
respondent, the answer is evidence in bis 
favor, and, unless it is overcome by the 
satisfactory testimony of two opposing wit- 
nesses, or of one witness, corroborated by 
other facts and circumstances, which give 
to it greater weight than the answer of the 
respondent, it is conclusive, so that the court 
will neither make a decree nor send the case 
to trial, but will simply dismiss the bill of 
complaint, 2 -Story, Eq. Jur. (8th Ed.) § 
ims; Banks v. Geary, 5 Pet. [30 U. S.] 1X1. 
Two witnesses, or one witness with probable 
circumstances, says Marshall, C. J., will be 
required to outweigh an answer asserting a 
fact responsively to a bill in equity. He also 
states very clearly the reason for the rule, 
which is that, when the complainant calls up- 
on the respondent to answer an allegation, he 
admits the answer, if duly filed, to be evi- 
dence, and if it is testimony, it is equal to 
the testimony of. any other witness, and as 
the complainant cannot prevail if the balance 
of proof is not in his favor, he must have 
circumstances in addition to his. single wit- 
ness in order to turn tlie balance. Clark's 
Ex*rs V. Van Reimsdyke. 9 Crancli [13 U. S.] 
100; Hughes v. Blake, G Wheat [19 U. S.] 
453; Delano v. AVinsor [Case No. 3,754]. 

The application of that rule to the plead- 
ings in the case before the court disposes of 
most of the issues between the parties with- 
out entering into any discussion of the 
proofs. Two of the charges, however, are 
of such a character that they ought not to 
be passed over without careful examination. 
They are as follows:— 

1. That tlie respondent presided in the 
court and rendered the judgment agamst 
the complainant in his own favor. 

2. That he induced the complainant not 
to defend his suit against her, by promising 
that he would not claim a forfeiture of the 
estate in case the judgment was in his favor, 
and she did not pay the same within the 
time limited by law, and that he refused to 
fulfil that promise. 

Flagi-ant as the first charge is, it is proper 
to say in the outset that there is not a word 
of truth in it when the facts are properly 
understood. Sufficient appears to show that 
the term of the court referred to, commenced 
at Augusta on the 7th of March, 1S7G, the 
respondent presiding as a justice of the 
court aud it is conceded that he continued 
to preside all, or nearly all, the time until 
near the close of the term, when he was 
called away to hold a term of the court in 
a distant cotmty of the state. Cases of the 



kind often arise where a justice who has- 
been holding a term in one county, is obliged 
to leave to discharge the duty assigned to- 
him in another; nor is it at all unusual that 
another justice in such a case comes in to- 
finish the term left without a justice, in con- 
sequence of the departure of the one who, 
up to that time, had held the term. Pursu- 
ant to that custom. Justice Danforth came- 
in and held the court at Augusta on the last 
day of the term. Judgments not previously 
rendered are usually rendered on the last 
day of the term by special order, or under 
the general order. Beyond all doubt, the 
judgment in this case was rendered by Jus- 
tice Danforth at a time when the respondent 
was holding court in Washington county, at 
a point quite distant fi'om the capital of the 
state. Justice Libbey had held the court at 
Augusta for nearly the whole term; and the 
clerk, in makhig up the record, omitted to 
state that it was Justice Danforth who pre- 
sided on the last day, when the judgment in 
this case was rendered. Before the record 
was corrected^ the bill of complaint was filed 
in this case; but, at the August term, 1877, 
of that court, holden at the same place, the 
following proceedings were had, to wit: 
"And now, on inspection of the records of 
this court, in this coimty, for the March 
term thereof, 1S7G, it appearing that an er- 
ror exists in said records, in that it appears 
that Artemas Libbey, a justice of said court, 
presided on the last day of said March term, 
387G, the day of the rendition of judgments- 
at said term, when in fact Charles Danforth, 
justice, presided; wherefore it is ordered 
that the derk amend said records by insert- 
ing the following words in the caption there- 
of, to wit: 'and by the Hon. Charles Dan- 
forth, a justice of said court on the forty- 
second and last day of the term.'" Power 
to make that correction was clearly vested in 
the court, as appears by the authorities re- 
ferred to, and by many otliers which might be 
cited. People v. McDonald, 1 Cow. 1S9; Buck- 
ingham V. Dickinson, 54 N. Y. GS2; Palmer 
V. Lawrence, 5 N. Y. 455; Bank v. Wistnrd, 
3 Pet [28 U. S.] 431; Fay v. Wenzell, S- 
Gush. 317. Nothing can be plainer in legal 
decision than the proposition that it was en- 
tirely competent for the court to make the 
said correction, and if so, all will agree tliat 
justice and truth requii-ed* that it should be 
done. 

Nor is there the slightest foundation for 
the second charge, or for any imputation of 
tmfairness, breach of agreement, deception, 
or attempt to mislead the complainant, on 
the part of tlie respondent Her counsel 
called upon the respondent for the purpose 
of adjusting the matter, and they mutually 
fixed a day when they would meet to trans- 
act the business; and when the day came, 
they met, and the respondent received the- 
money due, and delivered his deed in due 
form and duly executed, to her attorney, 
conveying aU the right he acquired unde-r 
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the sheriff's deed to the complainant. 
Whether she has ever accepted it or not does 
not appear, nor is it of any importance to 
inquire, as it is clear tliat she can have it 
whenever she pleases. 

Suggestion is- made that the respondent is 
not entitled to costs, because the record had 
not been corrected when the bill of complaint 
was filed; but the court, both judges con- 
curring, is unhesitatingly of a different 
opinion. Even if tlie record itself did not 
suggest the error, it is plain that, if counsel 
had seen fit to make any inquiry upon the 
subject, they would readily have ascertained 
that the respondent was not presiding when 
the judgment was rendered. 

Decree for the respondent that the bill of 
complaint be dismissed, with costs. 
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GILMAN V. The TYLER. 

[3 Woods, 111.31 

Circuit Court, D. Louisiana. Nov. Term, 1S77. 

■Collision between Vessel is Distress asd 
Kescding Vessel— EitiiOR ix Judgment. 

1. A steamboat was, upon a dark and stormy 
night, drifting in a helpless and perilous condi- 
tion on the Mississippi river, blowing signals 
of distress, and the lives of all on board were 
in jeopardy, and the peril was imminent. A 
steam-tuj;, on approaching her for the purpose 
of affording succor to the passengers and crew, 
collided with and sunk her. Held, that the 
steam-tug was not liable in damages if her 
attempt at succor was made in good faith, and 
with reasonable judgment and skill. 

2. In such case the degree of judgment and 
skill should not be weighed with scrupulous 
nicety. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 

On the morning of February 4, 1S7C, about 
four o'clock, the steamboat Garry Owen, 
which was the property of the libelant [Wil- 
liam T. Gilman], collided with the steam-tug 
Tyler, on the Mississippi river, in front of 
the city of New Orleans. The effect of the 
collision was the breaking of a hole in the 
starboard side of the Gariy Owen, near her 
stern, from which she sank and became a 
total loss. The libel was filed to recover of 
the Tyler the damages sustained by the own- 
er of the Garry Owen from the collision. 

Charles B. Singleton and R. H. Browne, 
for libelant. 

M. M, Cohen, for claimant. 

WOODS, Circuit Judge. The Garry Owen 
came into the harbor of New 'Orleans about 
4 o'clock in the morning of February 4, 187G. 
It was very dark, and the wind was blowing 
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a gale from the north, and off the New Or- 
leans shore. The wind and darkness made 
the landing of a steamboat a very difficult 
and dangerous task. The Garry Owen made 
several unsuccessful attempts to laud— ouq 
below Canal street and others above. In 
making the last attempt, the Garry Owen 
came in collision with the steamboat Mary 
Bell, which was lying moored to the wharf, 
and the fantail of the Garry Owen was 
caught under the guard of the Mary Bell, 
and the wheel of the Garry Owen was there- 
by disabled, and she became unmanageable, 
and drifted from shore up stream and to- 
wards the middle of the river, in a helpless 
condition. She blew her whistle repeatedly 
as a signal of distress. The steam-tug Lit- 
tle Jerry went to her assistance, but was 
too small to control her movements so as to 
bring her to the wharf. The Garry Owen 
drifted toward the iron-clad monitor Canon- 
icus, which was lying at anchor about the 
middle of the river, struck her and then 
passed between her and the Algiers side of 
the river, and then drifted below. She con- 
tinued to blow signals of distress, and the 
Tyler started to her assistance, and reached 
her about the time that the Little Jerry cut 
loose from her. When the Tyler approached 
her, the Garry Owen was in the edge of the 
eddy, and had again commenced to drift up 
the river, carried by the force of the eddy- 
current. 

The complaint of the libelant is, that in ap- 
proaching the Garry Owen the Tyler collid- 
ed with her, and that the collision was oc- 
casioned by the gross negligence, inatten- 
tion and want of proper care and skill on 
the part of the officers and crew of the Ty- 
ler. The claimants assert that there was no 
gross negligence, or want of ordinary care, 
and that the collision was the result of in- 
evitable accident. There can be no question 
that the Garry Owen was helpless and in a 
perilous condition at the time the Tyler ap- 
pi'oached her, nor that she was then and for 
some time previous had been blowing sig- 
nals of distress and calls for help, nor that 
the purpose of the Tyler was to save her 
and her officers, crew and passengers, who 
were in imminent danger of their lives. Un- 
der such circumstances, all tliat was re- 
quired of the Tyler was that, in making an 
effort to save the Garry Owen, she should 
act in good faith and with reasonable judg- 
ment and skill: The Laura, 14 Wall. [81 U. 
S.] 333. The burden of proof is on the libel- 
ant to prove negligence and want of skill. 
The mere fact that the Tyler, under the cir- 
cumstances, collided with and damaged the 
GariT Owen, does not of itself prove negli- 
gence or want of skill: The Gray v. The 
Fraser, 21 How. [62 U. S.] 184; The Hero- 
ine [Case No. 6,417]; The Marpesia, 1 Asp. 
Slarit. Law Cas. 2G1. Have negligence and 
want of ordinary skill been shown on the 
part of the Tyler? In my judgment they 
have not. 
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The almost unbroken current of the testi- 
mony is, that the night was exceedingly 
dark and a violent gale, almost a hurricane, 
was blowing. The attempts of the Garry 
Owen to land, and the result of her attempts, 
are stated by A. P. Trousdale, a witness for 
libelant. He says, "After we made two or 
three unsuccessful attempts to land, I went 
to the hurricane roof with Captain Gillara, 
the master of the Garry Owen. While I 
was on the roof, she attempted to land just 
below Canal street At that time the other 
pilot had just come on watch, and not mak- 
ing a successful landing, and coming in so 
rapidly, the captain had her backed out 
again. She went out, and the next attenapt 
she made was to land alongside the Mary 
Bell, and the wind and the eddy took her 
up so rapidly that they found she would 
sinlc the Mary Bell, or smash herself to 
pieces, and she was again backed out, her 
stem backed to the wind, and she came 
round against the Slary Bell's guard. Her 
stern landed against the Mary Bell's bow, 
and she landed against her. They then put 
a line out, and that line either broke or was 
not made fast at all, and the boat passed up 
with the eddy and the wind above the Mary 
Bell. The Garry "Owen's wheel became un- 
manageable. She could not turn it. She 
then floated away by the stern. She went 
up and struck a barge or hay-boat that we 
were landed against there, and as she struck 
that, she dx-ifted out into the stream in front 
of the Canonicus." She then, according to 
the same witness, drifted out to the middle 
of the stream, and by the aid of the Little 
Jerry was barely able to avoid a direct col- 
lision with the Canonicus, which she passed 
on the Algiers side. She then drifted below 
the Canonicus, and had got into the edge of 
the eddy on the New Orleans side, and was 
drifting up stream, when the Tyler came to 
her assistance. All the time after she be- 
came disabled she was blowing signals of 
disti*ess. When the Tyler started for her 
she was in the neighborhood of the Canoni- 
cus, and the officers of the Tyler supposed, 
and had reason to suppose, that she was in 
imminent peril and demanded prompt suc- 
cor. To save life, and for that purpose 
only, the captain of the Tyler swears that he 
went to the assistance of the Garry Owen. 
When he neared her, the evidence is positive 
that he gave orders to back his engine and 
that the order was promptly obeyed. Never- 
theless, the Tyler still had head-way, and 
the Garry Owen was carried up by the eddy, 
and the two collided with each other. I 
have been able to find no fault in the cap- 
tain and officers of the Tyler. It must be 
remembered that the Garry Owen had just 
made four ineffectual attempts to land, and 
that in making the last she had disabled her 
wheel and become helpless. If the Garry 
Owen had found it impossible to land at the 
wharf without serious damage to herself, 
how much more difficult was it for the Ty- 



ler to apiiroach her in mid-stream, where she 
was drifting helpless at the mercy of the 
wind and currents. The occasion was one 
which appeared to demand promptitude and 
haste in order to save human life. It so ap-^ 
peared to the officers and crew of the Tyler.' 
During a night intensely dark, with a gale 
blowing, the Tyler was called by the signal 
of distress from the Garry Owen, to render 
her immediate and speedy help. No more 
difficult or dangerous feat of seamanship 
could be demanded of the Tyler than to ap- 
proach promptly and speedily and lay along- 
side the Garry Owen, herself helpless and- 
drifting at the mercy of wind and waves. 
Under such circumstances, when human life 
was or might reasonably be supposed to be 
in peril, the court, in case of disaster result- 
ing from the effort to save life, ought not to- 
measure the degree of skill and judgment 
displayed with scrupulous nicetj'-: The Co- 
lumbus [Case No. 3,043]; The Genesee Chief 
V. Fitzhugh, 12 How. [53 U. S.] 443. 

I believe that the Tyler made the effort in 
good faith and with reasonable judgment 
and skill, and although the attempt resulted 
in the sinking of the Garry Owen, yet the 
Tyler ought not to be held responsible for 
the loss. Libel dismissed at libelant's cost. 
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GILaiORE V. NORTH AMERICAN LAND. 
CO. et al. 

• [Pet. C. C. 4G0.]i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1817. 

PltAnDUr.ENT COXVETAXCES — IXTENT — PRESUMP- 
TION — PCKCHASER UNDEK EXECUTION 
AGAINST PaUTNER. 

1. A conveyance is fraudulent, under St. 13 
Eliz. c. 5, when the same is voluntarily made 
by the owner of the land, if land bo conveyed, 
ihe grantor being indebted at the time it was 
executed; the conveyance must be made with 
intent to delay, hinder, and defraud credltox-s 
or others. 

[Cited in McKee v. Jones, 6 Pa. St. 427.J 
[Cited in Willis v. Whitsitt (Tex. Sup.) 4 S. 
W. 250.] 

2. A fraudulent intent will in general be pre- 
sumed, from the fact tliat the party conveying 

1 [Reported by Richard Peters, Jr., Esq.] 
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was iifdebted at the time the conveyance was 

<;secuted. 

[Cited in Heath v. Page, 63 Pa. St. 119.] 
[Quoted in Briscoe r. Bronaugh, 1 Tes, 32G.] 

3. A purchaser under an execution against 
one partner, becomes a tenant in common with 
the other partners, in an undivided share of ihe 
land purcliased, subject to all the rights of the 
other partners. Until the partnership debts ai-e 
paid, he can have no claim, but on the sepa- 
rato interest of the individual partner in the 
residue. 
[Cited in Re Corbett, Case No. 3,220.] 
[Cited in Newhall v. Buckingham, 14 111. 
408.] 

In equity. 

WASHINGTON, Circuit Justice. This Is a 
"bill in equity, filed by a pm-chaser of the 
lands in question under an execution against 
Robert Morris, in 1797, in order to set aside 
certain articles of agreement, bearing date 
the 20th of Febniary 1795, entered into be- 
tween the said Robert ilorris,- John Nichol- 
son, and James Groenleaf; and to obtain a 
conveyance of the property, so purchased, 
from the defendants, the trustees of the 
North American Land Company, in whom 
the le^al estate became vested, by grants 
from the state of Pennsylvania subsequent 
to the plaintiff's pul'chase. 

The material parts of the case appear from 
the bill, answer, and exhibits, to be as fol- 
lows: On the 10th of December, 1793, the 
before named gentlemen, R. Morris, J. Nich- 
olson, and J. Greenleaf, entered into articles 
of copartnership for the purchase and sale of 
lai'ge ti-aets of land in Pennsylvania, and 
elsewhere in the United States, for the joint 
account and risk, and for the equal benefit 
of the partners; to continue for five years 
certain, or for a longer time if the parties 
should consent. The pui-chases were to be 
made by ^Morris and Nicholson for tlie ac- 
count of the company; and not only the 
lauds so to be purchased, but other tracts to 
a great amount then owned by Morris and 
Nicholson, were to become the joint stock of 
the copai'tnership; Greenleaf paying cash to 
the other partners for one-third of the said 
lands. The legal titles in the said lands thus 
piu'chased, and to be pm*chased, were to be 
vested in such persons as the pai-tners or a 
majority of them should appoint, and to be 
conveyed by them to persons who should be 
willing to buy the same, or to advance money 
on tliem. Neither party was permitted to 
pm'chase lands on his own separate account, 
so as to interfere with the objects of the com- 
pany. The clear profits which should be 
made upon these pm'chases and sales, were 
to be equally divided, from time to time, be- 
tween the partners. On the 13th of Jan- 
uary, 1794, Morris and Nicholson entered into 
an agreement with Thomas Stokely and John 
Hoge, by which the former bound them- 
selves to purchase from the state of Penn- 
sylvania, warrants for 120,000 acres of land, 
between the Ohio and Alleghany rivers, and 
the northern limits of the said Stokely's dis- 



trict, which warrants were to be surveyed 
by the said Stokely and Hoge, in their dis- 
tiicts or elsewhere, and the purchase money 
for the said wairants, as well as the office 
fees and expenses of making the surveys, 
were to be paid by Morris and Nicholson. 
Stokely and Hoge to receive as a compensa- 
tion for their trouble in locating and survey- 
ing the lands, one equal third part of the 
whole quantity. These are the lands which 
form the subject of this suit. On the 20tli 
of February, 1795, the agreement wliicli this 
bill seeks to set aside, was entered into be- 
tween Morris, Nicholson and Greenleaf, for 
forming a company to be called the North 
American Land Company. By this agree- 
ment, 017,046 acres of the lauds belonging to 
the copartnership of Morris, Nicholson and 
Co. lying in the state of Pennsylvania, of 
which tlie lands in dispute ai-e a part, as well 
as other large quantities of lands belonging 
to those partnex's, amounting in the whole to 
about 6,000.000 of acres, were to constitute 
the capital of the said laud company. These 
lauds, valued by the parties at fifty cents an 
aa-e, were to be divided into 30.000 shares, 
at 100 dollars a share; at which price the 
partners, by the said agreement were to sell 
the said lands in the first instance, tlie legal 
titles to the same to be vested in certain trus- 
tees, and by them to be conveyed to those 
who should become purchasers, and the fruits 
of the sales to be for the use of the share 
holders in proportion to their respective in- 
terests. Each owner of a share, so long as 
he held it, was to become a member of the 
company and entitled to vote for the m?m- 
bers of the board of managers, by whom all 
the affairs of the company were to be con- 
ducted. The company to continue to exist 
for fifteen years, and the dividends to be 
made amongst the stockholders annually. 
This agreement professes to be made by Mor- 
ris, Nicholson and Greenleaf, with those who 
should thereafter become purchasers, owners, 
or holders of shares in the company; and it 
is agreed, both by the bill and answer, that 
no conveyance of the land in dispute, other 
than these articles, was at any time made 
by Morris, Nicholson and Greenleaf to the 
trustees named in that agreement On the 
2Sth of May, 179G, an agi'eement was entered 
into between James Greenleaf of the one 
part, and Robert Morris and John Nicholson 
of the other, by which the former agreed to 
sell to the latter, as tenants in common, his 
interest in the above land company, for a 
large sum of money, to be secured upon the 
shai-es of the said Gi-eenleaf in the said prop- 
erty, which were not to be transferred till 
the purchase money should be paid. The an- 
swer states that no part has been paid. It 
appears that many shares in this company 
were disposed of; but it is quite uncertain, 
from the bill, answer and exhibits, what is 
the real condition of the company's affairs at 
this time, and whether tliere will be any and 
what profits to divide amongst the members 
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■of It, after aU the partnership debts are dis- 
cUarsed. Ou the 23d of November, 1797, 
Parish and Co. obtained a judsment at law 
in this court against Robert Morris, for up- 
wards of nineteen thousand dollars, and Tin- 
kler a fieri facias and venditioni exponas, 
Issued on that judp:nient, the tracts of land 
mentioned in the bill were levied upon, sold 
iis the property of Robert Morris, and pur- 
chased by the -complainant For these tracts, 
■or a part of them, patents have been obtained 
by the defendant James Greenleaf, who has 
conveyed the same to tlie trustees under the 
-ai-ticles of the 20th of February, 1795. The 
bill charges, that the lands in question were 
the property of Robert ^Morris, or of Morris 
and Nicholson, and were paid for by him or 
them; and that at tlie time when the articles 
of the 20th of February, 1795, were entered 
into, Robsrt Morris, John Nicholson, and 
James Greenleaf, were insolvent or gi-eatly 
indebted, and that they entered into those 
articles with Intent to delay, hinder, and de- 
fraud their creditors. The answer of the 
•defendants, James Greenleaf and the mana- 
gers of the North American Land Company, 
denies that Morris, Nicholson and Greenleaf, 
or either of them, were°insoIvent at the time 
stilted in the bill, but it admits that they 
were lai-gely Indebted. They deny that the 
pm-chase money for the wai-rants for the land 
in question was paid by Robert Morris, but 
assert positively, that it was paid by John 
Nicholson. The answers deny generally that 
Robert Morris had any right or title to these 
lands, except such equitable interest as the 
articles of the 10th of Dscember, 1793, and 
.the 20th of February, 1795, conferred upon 
Jaira. 

The first question to be decided in this 
stage of the cause is, whether the complain- 
ant Is entitled to the relief specifically asked 
for? And if not, then, secondly, is he en- 
titled to any other, and what relief, under 
the general prayer of the bill? The only 
ground upon which the claim of a conveyance 
of the legal estate in the property in question 
is or can be placed, is, that the ownership in 
it was vested in Robert Morris on the 20th 
of February, 1795, and that the articles en- 
tered into on tliat day were fraudulent, as to 
the creditors, and therefore void under St. 
13 Eliz. c. 5. To bring a case within this 
statute, the conveyance must be voluntary; 
It must be made by the owner of the land, 
<if land be the subject in dispute,) he being 
at the time indebted; and the conveyance 
must be made with intent to delay, hinder, 
and defraud creditors or others of their just 
and lawful actions, &c. In general, the in- 
tent will be presumed from the circumstance 
of the party conveying being indebted. 
Where these circumstances concur, there is 
110 doubt but that the conveyance is void as 
well in respect to subsequent as to prior cred- 
itors. It Is admitted by the answers, that 
Robert Morris was largely indebted on the 
20th of February, 1795, when the agreement 



which is the object of this bill to set aside 
was made; and if this agi*eement deserves 
to be called a conveyance to delay and de- 
fraud creditors, within the meaning of the 
statute (a point not necessary to be decided 
in this cause), it still remains to be shown, 
that Robert Morris was at that period the 
owner of the land in dispute. The agree- 
ment of the 10th of December, 1793, consti- 
tuted Robert Morris and John Nicholson ti-us- 
tees of all the lands which they should there- 
after purchase within the scope of that' agree- 
ment, for the company of tMorris, Nicholson 
and Greenleaf. As to Robert Mon-is, in his 
individual capacity, the purchase did not vest 
in him even an -equitable estate; since the 
answer (responsive to a direct allegation and 
interrogatory in the bill) states that the pur- 
chase money foi the warrants was*paid by 
John Nicholson. Robert Morris had no title 
whatever to these lands, except such as he 
derived under the agreements of 1793 and 
1795, as a partner in the firm of Morris, 
Nicholson and Greenleaf. Here it is that 
the foundation of the complainant's bill as 
to his special prayer, fails him. The articles 
of the 20th February, 1795, did not operate 
upon the separate estate of Robert Morris, 
but on the partnership property of Morris, 
Nicholson and Greenleaf. Robert Morris by 
virtue of these articles acquired an equitable 
interest In one undivided thh*d part of the 
land in question, but he parted with nothing. 
To set aside that agreement therefore, might 
Injure the complainant, but it could not pos- 
sibly do him a benefit. 

Second. The next question is, whether the 
complainant is entitled to any, and what 
remedy under the general prayer of his bill? 
Upon this point there is no difficulty. By 
tlie purchase of the complainant under the 
execution against Robert Morris In his sep- 
arate capacity, the former became at law a 
tenant in common with the other partners 
in one undivided third part of the land which 
he purchased. The marshal had no power 
to sell a greater interest than that in the 
land levied upon, and if a timely application 
bad been made to this court on its law side, 
he would have been so directed. But the 
purchaser holds the property so purchased 
subject to all the rights of the other partners. 
In equity more especially, he stands in the 
place of the partner under whom he claims, 
subject to the partnership accounts. Until 
the partnership debts are paid, he can have 
no claim but upon the separate interest of 
the individual partner of the residue which 
may then remain. Upon these principles, the 
complainant is entitled to an account, If he 
desli'es it, and the com-t will so decree. 
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GILOOLEY V. PENNSYLVANIA R. CO.i 

District Court, S. D. New York. Dee. 21, 
18TS. 

Towage — Negligence of Tug. 

[It is negligence for a tug which has brought 
a tow of canal boats to port to immediately 
cast off and go away, without inquiring as to 
the condition of one of the boats, with which 
she had come in violent contact during the 
day.] 

[This was a libel by "William Gilooley 
against the Pennsylvania Railroacl Company 
to recover damages for injuries to bis canal 
boat.] 

E. D. McCarthy, for libellant. 

Beebe, AVilcox & Hobbs, for respondents. 

CHOilTE, District Judge. This is a libel in 
personam to recover damages for the loss of 
libellant's canal boat, the Exchange, alleged 
to have been lost through the negligence of 
the respondent, in the performance of a tow- 
age service. On the IGtb of December, 1S76, 
the Exchange was one of thirty-six boats 
forming a tow, which was made np by the 
respondent at New Brunswick, on the Raritan 
river, for New York. The tow started with 
the tug Bordentown, a large and powei'ful 
side-wheel steamer, in advance, followed by 
two smaller tugs, the Harry and the Willie, 
which were connected with the tow by four 
hawser lines. The Exchange was the star- 
board boat on the hawser tier. The evidence 
is that at that time she was seaworthy, and 
in good condition. The hawser tier was form- 
ed of four large canal boats. The tow started 
at seven in the morning. The day was then 
fine, but cold. During the forenoon the wind 
increased, and at ten o'clock it blew a violent 
gale. About that time the Blue Bonnet, a 
powerful tug propeller belonging to the re- 
spondent, -which had arrived at New Bruns- 
wick from New York after the tow started, 
and had been sent down the river to assist it, 
overtook the tow, and took the place of the 
Bordentown, being better able to keep the 
tow in the channel, because she presented less 
surface to the wind. The tow proceeded 
without accident till about eleven o'clock, 
when in turning at a bend in the river at a 
place called the "Middle Grounds" one of the 
port hawsers broke, the tow sheered to port, 
and four of the boats and the tug Harry got 
aground on the north bank of the river. The 
tow was completely broken up. The tug Wil- 
lie got separated from the Harry, and lay help- 
less in the river for want of a rudder, which 
she had lost a few days before. The wind and 
the tide carried the boats, which were still 
afloat, down stream, and the Exchange broke 
away from the other boats in the hawser tier, 
and drifted down against the Willie, and re- 
ceived an injury by the collision on her star- 
board side at and below the water line, the 
planks being broken and forced in. She was 

1 [Not previously reported.] 
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laden with coal. By the assistance of men 
from the tugs she was listed to port by shovel- 
ling the coal to that side, and the injury was 
temporarily repaired with oakum and tallow, 
and covered over. A board was afterwards 
nailed over the place, and in this condition, 
so far as that injury was concerned, she re- 
mained till her arrival at South Amboy. 
Jleanwhile the Bordentown had gone down 
the river to a place called "Crow's Mills." 
The Blue Bonnet took hold of the boats afloat 
as they drifted down, and reformed the tow, 
the Exchange being still the starboard boat 
in the hawser tier; and the tow came down 
tail firet to Crow's jNIills without further ac- 
cident. There they tied up at a pier, and 
waited for the flood tide, not thinking it pru- 
dent to attempt to go through the bridge be- 
low Crow's Mills till the change in the tide. 
Except near New Brunswiciv, where the new 
ice had formed, about an inch or two in thick- 
ness, the tow had met with no obstruction 
from the ice up to this point; but from a short 
distance below Crow's Slills to the bridge 
drift ice had become packed in so as to malce 
the navigation with the tow difficult and dan- 
gerous. It was after dark when the tow left 
Crow's Mills. The ifcxchange was still the 
starboard boat of the hawser tier. They start- 
ed out with the Blue Bonnet and the Willie 
lashed together ahead, followed by the Bor- 
dentown and tlie tow, now consisting of thirty- 
two boats. Most of the boats were what are 
called "chunkers," smaller than ordinary 
canal boats, and less strongly built. They 
had only got a few hundred yards from Crow's. 
Jlills when they got into the ice, and the Blue 
Bonnet found it impossible to push through 
incumbered with the Willie by her side and 
the tow behind. The Bordentown therefor^ 
was east off. The Willie was put astern of 
the Blue Bonnet, and these two tugs made 
their way through the ice to South Amboy. 
where the Willie was left The object of this 
movement was to get the Willie out of the 
way. The Bordentown then undertook to 
draw the tow through the ice alone, but had 
not proceeded far when the ice and the tide 
turned her round to starboard, and drove her 
against the starboard side of the tow. She 
struck violently against the starboard side of 
the Exchange, and inflicted a serious injury 
to her near the stern and thiee or four feet 
from the bottom, partly forcing in the planks, 
and causing her to leak. The testimony of 
those who examined the Exchange after she 
was raised shows clearly that this injury, 
which was the principal cause of the leaking 
of the Exchange, was not caused by the ice, but 
by some blunt point or projection violently 
pressed and moved along her side, and it can- 
not be accounted for except as having been 
caused by this collision; and the evidence I 
think shows that it was caused by this col- 
lision with the Bordentown. The tow was 
rescued from this immediate peril by the 
Bordentown's coming to anchor, and waiting 
for the return of the Blue Bonnet After a 
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while the Blue Bonnet returned, and she and 
the Bordentown succeeded in drawing the 
tow through the ice, and they arrived at South 
Amhoy between eleven and twelve o'clock 
that night, without other accident, except that 
one or more of the hawsers broke while going 
through the ice. During this passage the Ex- 
change leaked, and the libellant was frequent- 
ly pumping. At South Amboy the tow was 
brought around to be moored at a pier, and 
to be held there by tlie Bordentown, the Blue 
Bonnet having cast off; and the tow swung 
round, heading towards New Brunswick, 
with the tide. The Bordentown had just got 
her lines on the pier and made fast, when the 
captain of the Blue Bonnet called to the cap- 
tain of the Bordentown to know if he was all 
right. The captain of the Bordentown re- 
plied that he was. The Blue Bonnet then 
started to go up the river again to bring off 
the boats left aground, the intention being to 
leave the tow at South Amboy for the night, 
and proceed to New York in the morning. 
The Blue Bonnet left without any inquiry be- 
ing made by anybody connected with the tugs 
as to the condition of the Exchange or the 
other boats. About the time the Blue Bonnet 
left, the libellant, finding that his Ijoat was 
making water, hailed the Bordentown, and 
called for help. He continued to pump, but 
the water gained on him. He shouted again 
to the Bordentown that his boat was sinliing. 
They answered that they could not help him, 
and ordered him to cast off the lines, which 
was done, and they were fastened to the other 
boats in the tow. In twenty minutes to half 
an hour afterwards the Exchange sunk. 

Various acts of negligence are alleged and 
relied on by the libellant,— that the tow was 
too large; that the hawser lines were insuffi- 
cient; that the Willie had no rudder; that the 
Exchange was not lit to leave Crow's Mills 
that night, with so much ice in the river; that 
she was especially unfit, in her injured con- 
dition, to be put on the starboard side of the 
hawser tier, the most exposed place in the 
tow; that the Bordentown improperly attempt- 
ed alone to draw the tow through the ice; 
that tlie injuries to the Exchange, from the 
effect of which she was lost, were caused by 
these and other acts of negligence in the man- 
agement of the tow, and not by the ice; and 
that the Blue Bonnet was allowed to leave, 
and no inquiry made as to the condition of 
the tow, nor any attempt made' to save the 
Exchange by beaching hex*. 

It is unnecessary to examine in detail all 
these points, because I am satisfied that it 
was gross negligence to send away the Blue 
Bonnet on the arrival of the tow at South 
Amboy, without any inquiry as to the condi- 
tion of the Exchange; and that, if she had 
remained, she could easily have put the Ex- 
change on the beach, within no great distance 
from where the tow lay, and thus have saved 
her. The captain of the Bordentown knew, 
or had every reason and opportunity to know, 
that she had been in collision with the Borden- 
IOfed.cas.— 27 



town, and was injured. It was no more than 
a prudent owner dealing with his own prop- 
erty would be expected to do, to see that the 
boats, and especially the Exchange, thus in- 
jured, had sustained no serious injury by be- 
ing dragged through the ice, before he allow- 
ed the Blue Bonnet to go away. Instead of 
this, he contented himself with finding that 
his boat was ail right, and paid no attention 
to the tow. As soon as he made fast, he bank- 
ed his fires, so that it was impossible proba- 
bly for him to rescue the Exchange after he 
became aware of lier danger. It is no defense 
that the Bordentown alone could not save her 
if proper foresight would have furnished the 
means of saving her by the Blue Bonnet 

It is not necessary to consider the effect of 
the agreement signed by the libellant pur- 
porting to exempt the company from damage 
caused by ice, since the loss of the boat was 
not caused by ice. Decree for libellant, witti 
costs, and reference to compute damages. 

^ PTor a hearing on exceptions to the commis- 
siouer's report, see Case No. 5,44Sb.] 



Case No. 6,448b. 

GILOOLEY V. PENNSYLVANIA R. CO.i 

District Court, S. D. New York. IMarch 2G, 
1879. 

Damages— Evidence of Value — Averaging Es- 
timates. 
[Where, in estimating the value of a canal 
bo'at lost by collision, the witnesses for the op- 
posite parties are so far apart that both can- 
not be approximately correct, it is not proper 
to average the same, but, if the court is sat- 
isfied that the witnesses of one party are enti- 
tled to the greater credit, it should adopt their 
valuation.] 

[This was a. libel by William Gilooley 
' against tlie Pennsylvania Railroad Company 
to recover damages for injuries to a canal 
boat. There was a decree for libellant, and 
a reference to ascertain damages. Case No. 
o,44Sa. The cause is now heard on excep- 
tions to the commissioner's report] 

B. D. McCarthy, for libellant 

Beecher, Wilcox & Hobbs, for defendant 

CHOATB, District Judge. The libellant 
having a decree for his damages sustained 
by reason of injuries to his canal boat, caused 
by defendant's negligence, and the commis- 
sioner to whom it was referred having mad& 
his report hoth parties have excepted to that 
report The principal objection made by the 
defendant is to the allowance of $1,000 foi- 
the value of the canal boat. The libellant 
testified that the boat was worth $1,500 at 
the time of its loss. Of two other witnesses- 
called by him one makes her worth $1,800,. 
and the other $1,400. On the other hand, the 
defendant called six witnesses as to value, 
one of them the builder of the boat They put 
her value at from $300 to $600. They had not 

1 [Not previously reported.] 
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all seen her, and some of them testify from 
the description given to them upon their ex- 
amination. It appeared that she was about 
ten years old at the time of her loss; that 
she was of a class costing when built S2,500 
to $3,000; that she had suffered injury from 
a collision, by which she was thrown slightly 
out of line. The libellant bought her in 1873, 
three years before her loss, for §450. He tes- 
tified that between the time he bought her 
and the time of her loss he expended about 
$1,750 in repairs. He attempted to give an 
account of these repairs, but had no account 
except a memorandum, very recently made, 
and was not very successful in establishing 
the fact that he had expended so much. Nor 
did his evidence show that she had been in 
whole or in any considerable part rebuilt, or 
that the repairs were more than such as 
were necessary for keeping the boat in good 
condition. I do not think the report of the 
commissioner is sustained by the weight of 
the testimony on this point of the value of 
the boat. He has adopted a sum or value 
about midway between the valuation put 
upon her by the libellant and his witness and 
that put upon her by defendant's witnesses. 
I think it was not a case where such averag- 
ing of values given was proper. The dis- 
crepancy is so great that both cannot be ap- 
proximately right, and I am satisfied that 
defendant's witnesses are entitled to the 
gi-eater credit. As to the libellant himself, 
the opinion of an interested party on a mere 
matter of judgment, especially as to the 
Talue of the property injured, should be re- 
ceived with great caution. In matters of 
opinion, as distinguished from matters tes- 
tified to from personal knowledge, the inter- 
est of the party to the cause is much more 
liable to create bias and self delusion. The« 
two witnesses for libellant as to value are 
not particularly strong in their experience or 
means of forming' a judgment, and I think 
their testimony and that of the libellant is 
clearly overborne by that of the respondent's 
witnesses, who testify from an intimate 
knowledge of the whole subject of the cost 
and market value of such property, and of 
the effect of the age of the boat and other 
xjircumstances sllo^vn in her history upon her 
value. They are disinterested, and, though 
some of them had not seen this boat, their 
opinions as to value were based on the libel- 
lant's own statements as to the amount and 
nature of the repairs he had put upon her. 
I have given no weight to the offer testified 
to by one of the witnesses as having been 
made by libellant to sell her to him for $300, 
because it appears there was no serious prop- 
osition to buy, nor is it certain that it was a 
serious proposition to sell. The valuation 
of the libellant and his witnesses is also 
apparently exti'avagant and unreasonably 
high. It is highly improbable that a boat of 
this description should, after ten years' use, 
without reconstruction to any considerable 
^extent, be still worth more than half her 



original cost This item must be reduced to 
$600. 

As to the cabin furniture and personal 
property, reported at $361.22, there is no evi- 
dence conflicting with the values given by 
Mrs. Gilooley, on which this finding is based; 
nor can the property, in the absence of evi- 
dence, be regarded as of any value after be- 
ing submerged in mud and water for two 
months. The boat was raised, and part of 
her cargo saved. The cargo consisted of 223 
tons of coal. Only 169 tons are accounted for 
as saved and sold by the wreckers. The de- 
fendants claim that this loss in quantity is 
not accounted for.- I do not think, however, 
that the libellant should be charged with 
tliis loss. The coal was mixed with mud; one 
solid mass. It had to be dug out, screened, 
and washed. By this process doubtless a 
considerable part of the loss may be account- 
ed for. And part may have been lost in the 
sinking of the boat or in raising her, and 
part was never got out of her. The coal sav- 
ed and cleaned was mostly sold at retail at 
Harlem by a man employed by the wreckers 
for that purpose, to whom the wreckers ap- 
pear to have paid $210 for this service. The 
commissioner has reported this item of ex- 
pense not satisfactorily proved, and has al- 
lowed $42.70, at the rate of 35 cents a ton. 
I agree with the commissioner in thinking 
the charge of $210 so exorbitant that it ought 
not, upon the testimony, to be allowed to any 
greater amount than the sum of $42.70 al- 
lowed by the commissioner. This was shown 
to be the full and fair value of the sei'vice 
rendered, and, if anything was paid beyond 
this, the burden is thrown on libellant of 
showing that such further payment was prop- 
er and necessary. A loss which has happen- 
ed through the extravagance or gross care- 
lessness of the libellant, or those employed 
by him, after the property was restored to 
him, cannot be attributed to the negligence 
of the defendant. 

The other objections are all overruled. Li- 
bellant's exceptions overruled. Defendant's 
exception as to allowance lor value of boat 
sustained, and that item reduced to $000. De- 
fendant's exceptions otherwise overruled. 
Decree to be entered in conformity hereto. 
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Case "No. 5,449. 

GII/PIN V. CRANDELL. 

[2 Cranch, 0. O. 57.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1812. 

Action on Administkation Bond. 

An action cannot be maintained, under the 
laws of Virginia, upon an administration bond, 
r.ntil a devastavit shall have been established 
iu a suit against the administrator. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Debt [by Gilpin, judge of the orpbans' 
-court, for the use of Faxon] on the .admin- 
istration bond of Crandell, who Tvas a sure- 
ty in Dyson's administration bond, for the 
non-payment of a debt due from Dyson, tbe 
intestate, and for -wliich a judgment bad 
been recovered by Faxon against Dyson's 
^administratrix. Tbe defendant pleaded that 
Dyson's administratrix bad performed tbe 
conditions of the administration bond. The 
plaintiff replied that she had not, in this: 
that Faxon had recovered judgment aga-inst 
"her de bonis intestatoris, for $59, upon which 
a fieri facias was returned nulla bona, and 
that she had assets, but wasted them; to 
which there was a general replication and 
issue. 

Vj. J. Lee, for defendant, contended that 
he had a right to prove a devastavit in this 
case, in the same manner as if the plea had 
been pleaded by Dyson's administratrix her- 
self in a suit against her. 

But THE COURT (nem. eon.) was of opin- 
ion, under the decisions in Virginia, that 
this suit was not maintainable; as no devas- 
tavit had been established in a suit against 
X)yson's administratrix. 

[See Case No. 4,705.] 



-GILPTN (BDGERTON v.). See Case No. 4,- 
2S0. 

GILPIN V. O'NEILL. See Case No. 3,924. 



Case Wo. 6,450. 

GILPIN V. OXLEY. 

[1 Cranch, 0. 0. 56S.] i 

Circuit Court, District of Columbia. July 
Term, 1S09. 

pRijiciPAi. AND Surety— Administration Bond- 
Proof OF Debt. 
An action will not lie against the sureties in 
an administration bond, until the plaintiff shall 
:have proved his debt and a devastavit, in an 
action against the administrator. 

Debt \}iy Gilpin, judge of the orphans' 
court] on an administration bond againsr the 
administrator of Henley and his aiireties. 
The breach alleged is the non-payment of 
two promissory notes made by Henley. 

Mr. Taylor, for Murgatroyd, one of the sure- 
ties, prayed the court to instruct the jury 
'that no suit can be supported against the 
sureties, until tbe debt has been established 
"by a suit against the administrator, and 
nulla bona returned upon an execution de 
tbonis testatoris. Braxton v. Winslow, 1 
Wash. [Va.] 31. 

E. J. Lee, contra,. The object of the bond 
is to secure creditors. If the administrator 
runs away, the plaintiff can get no judgment 
against him. And if his sureties are not lia- 
ble, he will have no remedy. The sureties 

1 [Reported by Hon. William Cranch, Chief 
. Judge.] 



may require counter security. In Braxton 
V. Winslow, the suit was against the sureties 
only. The executor was not a party to the 
suit. In Turner v. Chinn's Ex'rs, 1 Hen. & 
M. 53, the court of appeals say the question 
is not decided; and they leave the question 
open, whether the return, that the executor 
had removed to Kentucky; was sufficient to 
charge tbe sureties. As to guardians' bonds, 
there is no such decision. CaU v. Rufftn, 1 
Call, 333. 

THE COURT stopped Jlr, Taylor in reply, 
considering the point as settled hj the court 
of appeals in Virginia. Nonsuit. 



Case K"o. 5,451. 

GILPIN V. PLTjaiMER. 

[2 Cranch, C. C. 54.] t 

Circuit Court, District of Columbia. July 
Term, 1812. 

Limitations — Action on Bond — Devisee of Ob- 
ligor—Residence OF Parties— Pay- 
ment BY Execdtob. 

1. The Maryland statute of limitations of 
twelve years, is a bar to an action against the 
devisee of the obligor, brought in Alexandria 
upon a bond executed and assigned in JIary- 
land; all the parties having continued to re- 
side in Maryland until the expiration of the 
twelve years. 

2. A payment of part of the debt, by the ex- 
ecutor, within the twelve years, does not take 
thp case out of the statute, as to the heirs and 
devisees. 

Debt, in Alexandria [by Gilpin, as as- 
signee, etc.], against the devisee of the ob- 
ligor' of a bond, made in Maryland, and due 
in the year 17SS; more than twelve j'ears 
before the commencement of the suit. All 
the parties resided in Maryland tmtil the 
expiration of the twelve years. The bond 
was assigned to the plaintiff, in Maryland, 
but not in sudi form as the Maryland law 
required to enable the assignee to bring a 
suit upon it in his own name. This objec- 
tion was taken in argument, but not decided 
-by the com-t The defendant pleaded the 
Maryland statute of limitations, 1715, c. 23, 
§ 6, by which it is enacted "that no bill, 
bond, judgment, recognizance, statute mer- 
chant, or of the staple, or other specialty 
whatsoever," (except such as shall be taken 
in the name of the- king, &c.) "shall be good 
and pleadable, or admitted in evidence against 
any person or persons of this province, after 
the principal debtor and creditor shall have 
been both dead trv^elve years, or the debt or 
thing in action above twelve years stand- 
ing;" "saving," &c. To this plea the plain- , 
tiff replied a payment made by tlie executor 
in 1798; to which replication the defendant 
demurred. 

Mr. Swann, for defendant, made two points. 
(1) That the Maryland statute was a bar; 
all the parties having resided tliere until the 



1' [Reported by Hon. William Cranch, Chief 
Judge.] , 
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action was barred. (2) That the plaintiff, 
as assignee, could not recover upon the bond 
in his own name, the assignment not having 
been made in the form prescribed by the 
Slaxyland statute, 17G3, c. 23, §§ 0, 10. The 
law of Maryland is the law of this con- 
ti-act Warder v. Arell, 2 Wash, [ya.} 282; 
2 Fonb. Bq. 442. The defendant is only one of 
the devisees, and cannot recover contribu- 
tion from the others, if the law of Mainland 
is not a bar here as weU. as there. A pay- 
ment, or acknowledgment, or even a new 
promise by the executor, cannot keep the 
bond alive against the heir or devisee. 
There is no privity between mem. Quarles 
V. Littlepage, 2 Hen. & M.* 401; Henderson 
V. Foote, 3 Call, 248; Fisher v. Duncan, 1 
Hen. & Jl. 5G3. 

Mr. Taylor, contril. The statute of limi- 
tation of Maryland applies only to the 
remedy, and can be enforced only in the 
courts of that state. It does iiot destroy the 
debt. In Olive v. Mandeville, [Case No. 
10,488,] this com-t refused the defendant 
leave to amend by pleading the IDngUsh stat- 
xite of limitations. There is no case in which 
the statute of limitations of another state 
has been pleaded. Although the assignment 
is not imder seal, as required by the statute 
of Maryland, yet it is sufficient tmder the 
law of Virginia, w^hich is in force here. 

THE COURT (nem. con.) was of opinion 
tliat the bar was good; and overruled the 
demurrer. 



GILPIN, The JOHN. See Cases Nos. 7,343- 
7,345. 



Case Ko. 5,45S. 

GILPINS V. CONSEQUA. 

[Pet. C. C. 85;i 3 Wash. C. 0. 184.] 

Circuit Court, D. Pennsylvania. April Term, 
1813. 

COXTHACTS— PAnOI. EviDEN'OE — FrAUD— ACCODXT 

OF Sales— ruMui.ATJVE Evidence after Clos- 
i.\G OF Testimony — Excuse fob Nospekform- 
AXCE— Season of Yeak. 

1. Action for damages, for not delivering 
teas, according to a written contract, entered 
into at Canton, between the supercargo of an 
American ship, owned by the plaintiEfs, and the 
defendant, a Hong merchant of Canton. 

[See Fisher v. Consequa, Case No. 4,816.] 

2. When a contract is in writing, conversa- 
tions previous to and leading to it, cannot be 
given in evidence. 

[Cited in Phillips v. Preston, 5 How, (46 TJ. 

S.) 291.] 
[Cited in Eeariclc v. Rearick, 15 I*a. St. 72.] 

3. Evidence to prove fraud, by showing it 
was in the power of the defendant to have 
changed the teas, after they had been exam- 
ined by the plaintiffs' agent, is inadmissible; 
the contract of the defendant having stipulated, 
that the teas of the best quality should be de- 
livered, on board the plaintiffs' ship. 

4. An account sales of the entire cargo, can- 
not be given in evidence by the defendant, 
V hen the interest of the party against whom 

1 [Reported by Richard Peters, Jr., Esq.] 



it is offered was separate and not joint, and 
when the defendant does not intend to impeach 
the separate account of sales of the plaintiffs' 
interest in the property sold. 
[Cited in Gordon v. Bowers, 16 Pa. St. 228.] 

5. After the defendant has closed his testi- 
monj-, the plaintiffs will not be permitted to 
give additional evidence on a point, upon which 
they had already examined witnesses, and on 
which nothing new had been proved by the de- 
ft ndant. 

6. Evidence to explain a transaction which 
had come out from the defendant's testimony, 
was allowed; and the plaintiffs were suffered, 
after their testimony in chief was closed, to ex- 
amine witnesses to repel an argument, whic-h 
might be drawn from the statements of the de- 
fendant's witnesses. 

7. The examinations of the suptrcargoes of 
the mxister chests, and their letters to the 
plaintiffs, expressing their satisfaction with 
the qualities of the teas, are not conclusive evi- 
dence of their quality, if in fact the teas were 
I'ot of the quality represented. 

[Cited in Port Carbon Iron Co. v. Groves. 
68 Pa. St. 150.] 

8. It is no excuse for the non-pc-rformance of 
a contract to deliver "prime" "first chop" teas, 
that the season of the year, wnen the teas 
were to have been delivered, was unfavourable 
to the best teas being at market. 

[Cited in Peoria Marine & Fire Ins. Co. v. 
Walser, 22 Ind. 85.] 

9. What is the proper test of the quality of 
tees, part of which were sold in Philadelphia, 
and part at the sales of the Dutch East India 
Company at Amsterdam. 

10. Quere. Wnether the quality of the teas, 
should be ascertained, by comparing them with 
the highest prices for which other teas were 
sold at Amsterdam at the same time, or with 
an average of the prices; or what rule should 
be adopted? 

11. The sales, at Amsterdam, of teas of prime 
quality, compared with the sales of the plain- 
tiffs' teas, furnish the rate of loss, which is to 
be applied to the first cost in Canton; but these 
sales do not furnish the amount of loss. 

[Cited in Youqua v. Nixon, Case No. 18,189; 
Cheongwo v. Jones, Id. 2,638.] 

12. 'No damages are to be allowed, for any 
profit or gain the plaintiff might have ob- 
tained, by exchange or otherwise. 

[Cited in Chicas-o & Rock Island R. Co. v. 
Ward, 16 III. 527; Ward v. Burr, 5 Blackf. 
117; Adams Express Co. v. Ecrbert. 36 Pa, 
St. 363; Morey v. King, 49 Vt. 308; Mc- 
Alpin V. Lee, 12 Conn. 133; Harbold v. 
Kuster, 44 Pa. St. 394.] 

13. Interest on unliquidated damages is not 
allowed. 

'[Cited in" Barrow v. Reab, 9 How. (48 TJ. S.) 
371; Lincoln v. Claflin, 7 Wall. (74 TJ. S.) 
135; Eddy v. Lafayette, 49 Fed. 813.] 

[Cited in Moulton v. Scruton, 39 Me. 2D1; 
Gear v. Shaw, 1 Pin. 616.] 

14. If the cross interrogatories are not put 
to a witness, examined under a commission, 
the deposition of the witness cannot be read. 

15. It is no objection to a deposition, that it 
is in English, and commissioners before whom it 
was taken we''e Dutchmen, and do not state 
that they had the assistance of a sworn in- 
icrpreter. Nor is it an objection, that the cro.ss 
interrogatories were not put to each witness, 
immediately after he had answered the chief 
interrogatories, but were put to him after all 
the chief interrogatories were answered by .ill 
the witnesses; nor is the commission defective, 
because the commissioners and their clei-k were- 
not sworn. 
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3.0. Those who execute a commission are ' 
appointed by the court, and although they | 
may be nominated by the parties, they are not ' 
their agents. 

[Cited in Jones v. Oregon Gent. Ry. Co., 
Case No. 7,486.] 

This was action on the ease, on a con- 
tract made between the supercargo of the 
plaintiffs, merchants of Philadelphia, with 
the defendant, who was a Hong merchant in 
Canton; in writing, but not under seal; 
whereby the defendant agreed to deliver to 
the supercargo. Redwood Fisher, a cargo of 
tea, for the Pennsylvania Packet, at certain 
prices, fixed in the contracts; the same to 
be fresh, prime, and of the first chop. The 
breach laid in the declaration was, that the 
teas were not of the quality stated in the 
contract, but were very inferior, &c. Plea 
non assumpsit. 

The plaintiffs proved; that the Pennsylva- 
nia Packet was loaded for Canton in 1805, 
with about eighty thousand dollars specie, 
wliereof one half was 'shipped by the plain- 
tiffs, on their own account, one fourth by 
Dunant, and one fourth by Joshua Fisher; 
and also that she had on board, about four- 
teen thousand dollars worth of ginsang. 
Redwood Fisher and James Reed, were con- 
stituted the supercargoes; and a letter of 
insti'uctions given to them by the shippers, 
stating their separate interest, and that the 
teas to be pm'chased were to be mai-Ued 
with the names of the respective shippers, 
according to their interests as above men- 
tioned. Mr. Redwood Fisher gave evidence, 
that upon his arrival at Canton he secured 
the ship with the defendant, and entered into 
the contract stated in the declaration. 

The defendant's counsel objected to evi- 
dence being given of any conversations with 
the defendant, leading to the contract, and 
tending to explain and in any wise to vary 
it. 5 Bin. 517; 1 Johns. 414, 453; 5 Johns. 
138; 2 Caines, 155; 5 Bos. & P. 270; 12 
East^ G. 

BY THE COURT. Evidence to explain or 
vary the contract is improper; all conversa- 
tions leading to the contract are merged in 
It; and if the evidence offered to be given, 
be only to confirm the contract as stated by 
plaintiffs' counsel, then it is improper, be- 
cause unnecessary; the defendant not mean- 
ing, as his counsel declares, to impeach it 

The delivery of the teas and the payment 
lor them were fully proved. The cargo was 
brought to Philadelphia, in August, 1806, in 
^ood order; and (except about two hundred 
and sixteen boxes which were sold) remained 
in store till aiarch, 1807; when it was sent 
to Amsterdam, consigned to Hope and Co., 
who placed it in the warehouse of the East 
India Company, who have the exclusive priv- 
ilege of selling teas there. These teas, 
amongst others in the possession of this com- 
pany, were sold at public sales, according to 
the usage, part in August, 1807, and the res- 
idue in July, 1808; of which sales, printed 



copies were made out of the whole sales, as 
is visual, and forwarded to the plaintiffs. 
From a comparison of these sales it ap- 
peared, that the plaintiffs' teas sold for less 
than some other teas of the same kind, which 
one of the witnesses attributed to their being 
of inferior quality. 

The plaintiffs offered in evidence, certain 
depositions taken under a commission to Am- 
sterdam, which were objected to, for the 
following reasons: 1st. One of the deposi- 
tions was taken upon the direct interrogato- 
ries of the plaintiffs, but the cross interroga- 
tories were not put to the witness. 2d. The 
depositions are written in English, though 
the commissioners are Dutchmen, and it does 
not appear that there was a sworn interpre- 
ter. 3d. The cross interrogatories are not 
put to each witness, after he has answered 
the direct interrogatories, but after they have 
been answered by all the witnesses. 4th. 
The commissioners and the clerk were not 
sworn. In answer to the first objection it 
was said, that the omission to put the cross 
interrogatories was the fault of the defend- 
ant's commissioner, or agent; and therefore 
ought not to affect the deposition. 

BY THE COURT. It is a great mistake 
to call the commissioner appointed by the 
defendant his agent; he is appointed by the 
comt, though nominated by the party, and 
is no more the agent of the party nominating 
him, than an arbitrator is the agent of the 
party who chose him. The particular depo- 
sition objected to, because the cross inter- 
rogatories were not put, cannot be read; that 
objection does not apply to the other deposi- 
tions taken under the commission. There is 
not the slightest weight in any other of the 
objections to this commission. 

The plaintiffs having offered evidence, cal- 
culated to show, that after the examination 
made in Canton, by the purchasers of teas, 
they may be changed, and teas of a differ- 
ent quality imposed upon them, THE COURT 
stated, that this action being upon the con- 
tract, no evidence ought to be given calcu- 
lated to impute fraud to the defendant. It 
is not sufficient for the defendant to show, 
that the teas which were examined by the 
supercai'go, answered the description in the 
contract, if those which were delivered on 
boai'd did not He was bound to deliver 
them of that quality on board, unless the 
supercargo received them on shore at his 
risk. 

On the part of the defendant it was proved; 
that the usage in Canton was, for the Amer- 
ican merchants to secure with one of the 
Hong merchants. That one chest caued the 
muster chest, out of each chop (consisting of 
a great number of chests of each quality), 
was sent to the factory, or residence of the 
purchaser, for his examination. If, after 
trying it himself and taking the advice of 
others, on whose judgment he relies, he ap- 
proves, the whole quantity purchased is sent 
to the weigh-house, where the chests are 
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weighed and marked anew; generally the 
next day, they are sent down, in one of the 
Hong boats, to Wampoo, about t^TelYe miles 
from Canton, where the ship is moored. 
That the purchaser may, if he pleases, ex- 
amine every chest of tea, though this is un- 
usual; and he may, if he pleases, remain 
with the tea, after it is weighed, and accom- 
pany it to the ship. That the superior teas, 
are to be pm'chased from September to mid- 
dle of December, and those afterwards pur- 
chased are inferior; the best having been 
selected before January. 

The defendant offered in evidence, a paper 
sent to Joshua Fisher, one of the shippers, 
and delivered to the defendant by Fisher's 
executor, containing an account of the sales 
of the whole cargo of teas sent to Amster- 
dam, signed by Hope and Co, 

BY THE COURT. Fisher, Dunant, and the 
plaintiffs, were separate, and not joint own- 
ers of this cargo; and it is therefore improper 
to give in evidence in this cause, an account 
of the sales of the entire cargo sent to Mr. 
Fislier; the defendant acknowledging, at the 
time he offers it, that he does not mfean to 
impeach the account of sales from Hope 
and Co. which has been given in evidence 
by the plaintiffs. 

After the defendant had closed his opening, 
the plaintiffs offered to examine witnesses, 
as to the custom spoken of ,by the defend- 
ant's witnesses, in relation to purchasing of 
tea at Canton. 

BY THE COURT. In your opening you ex- 
amined witnesses on this subject; and as noth- 
ing new in relation to it, has been given in 
evidence, it would be improper for the plain- 
tiffs again to examine witnesses respecting 
it 

The counsel moved, that they might exam- 
ine the supercargo, to explain a transaction, 
which had come out on the defendant's tes- 
timony, respecting gjnsang, which had been 
smuggled on shore from the Pennsylvania 
Packet; and also to repel an argument which 
the defendant's testimony would authorize, 
that it was the duty of the plaintiffs' super- 
cargo, to have examined for himself, all the 
teas; and that it was to be presumed, either 
that he had done so, and was satisfied; or, 
that having neglected to do so, the defendant 
was not liable. It was intended to be proved, 
that the defendant told the supercargo he 
need not examine the teas, as he the defend- 
ant was bound by his contract to deliver 
him good teas. 

BY THE COURT. As to the affair of the 
ginsang, the plaintiffs have certainly a right 
to examine witnesses to explain it. They 
maj" also repel any argument, to be drawn 
from the evidence given by the defendant, 
tliat the plaintiffs' supercargoes, either ex- 
amined the teas and were satisfied with them, 
or that they might have done so, and were 
therefore guilty of a faulty negligence in 
not doing so. The evidence offered to be 
given is, in this point of view, proper. 



The plaintiffs contended, in their summing 
up, that the inferiority of the prices, whicli 
these teas commanded at the Amsterdam 
market, to other teas of the same denom- 
ination, was conclusive proof, that they were 
not prime, and of the first chop, as stipu- 
lated by the conti-act: and, that in ascertain- 
ing the quality of these teas, by comparing 
the prices at which they sold, with most of 
other teas of the same denomination, the 
comparison ought to be made, with those 
boxes which sold for the highest prices, and 
not with the average of the whole quantity ,. 
say five thousand chests, out of which those 
few chests were selected; and, that in esti- 
mating the damages, the plaintiffs were en- 
titled to the difference, between the sale of 
their teas, and such highest priced teas; to- 
gether with the gain by exchange, which they 
would have made upon such difference, had 
they received it; and also interest upon the 
whole. 

The defendant insisted, that the supercar- 
goes were satisfied with the teas, and so ex- 
pressed themselves, to their owners; which, 
under the fair consti'uction of the contract,, 
had excluded any claim by the plaintiffs 
upon the subject of quality. That this ves- 
sel having an-ived at Canton, out of the sea- 
son for the best teas, the contract ought to 
be construed in reference to that circum- 
stance; so as to mean such prime, first chop 
teas, as were to be obtained at that time. 
They insisted, that the sales of a part of 
the cargo at Philadelphia, with which the 
plaintiffs were satisfied, because no claim 
is made on account of that quality, is con- 
clusive as to the quality of the whole cargo; 
which the sales at Amsterdam cannot effect. 
But at all events, the sales of the plaintiffs' 
teas at Amsterdam, should be compai"ed with 
the average price of the whole of each de- 
nomination; in which case, it would appear, 
that the plaintiffs had not a pretence of 
claim; and also that their claim was un- 
founded, since it appears that they had made 
a considerable profit upon the whole voyage, 

WASHINGTON, Circuit Justice (charging 
jury). The conti-act upon which this action 
is founded, obliges the defendant to deliver 
to the plaintiffs' supercargo, a certain quan- 
tity of teas, of different kinds, at stipulated 
prices; the same to be fresh, prime, and of 
the first chop, to their entire satisfaction. 
The true meaning of the words "prime," 
"first chop" (the latter of which seems to 
have been imported from the East into the 
mercantile language of this country), of 
course is familiar to a jury of merchants,, 
and can be better understood by them, than 
by the court. This being done, it is then 
admitted by the defendants counsel, that 
Consequa was bound to deliver teas of the 
described quality; but they contend, first, that 
if the supercargoes were satisfied (which they 
expressed themselves in their letters to the 
plaintiffs to be, by stating that the cargo 
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was composed of teas of the first quality) 
that the plaintiffs cannot afterwards object 
to the quality, in an action upon the con- 
tract; secondly, that these words as desci'ip- 
tive of the quality, should be construed in 
reference to the season of the year, and the 
state of the market. The coinrt cannot sanc- 
tion either of these arguments. As to the 
first, it is most obvious, from the usage of 
this ti'ade at Canton, as given in evidence, 
the purchaser never examines all the teas, 
with which he is to be furnished, and sel- 
dom more .than the muster chest, which is 
sent to him for that purpose; relying upon 
one of the Hong merchants, that the quality 
of the entire parcel of each denomination, 
will correspond with the sample sent. Be- 
sides, if the satisfaction of the purchaser, 
either expressed or implied, can dispense 
with the necessity of the tea answering the 
quality stipulated in the contract; his dis- 
satisfaction, however capricious and unrea- 
sonable, might prevent the seller from ful- 
filling his conti^aet The real meaning of the 
conti-act is, that the teas shall be of the 
agreed quality, such as the purchaser ought 
upon examination to be satisfied with. The 
declarations of the supercargoes, that the car- 
go was of the first quality, made as they 
were in this case, without examination; could 
only have been upon the faith of the con- 
tract, and the honoiu* and judgment of the 
defendant Second, the quality of the teas, 
engaged to -be delivered, should certainly 
be considered in reference to the general 
market of Canton, so as to preclude a con- 
sti'uction which would compel the defendant 
to deliver teas, not usually brought there 
for exportation. But, if the advanced sea- 
son of the market, should be admitted to 
control the general and strong expressions 
of the contract, it would be difficult to know 
where to stop; such a construction might 
sanction the delivery of inferior teas, in the 
face of a contract, which stipulates for those 
of prime quality. The defendant ought to 
have known, whetlier from this or any other 
circumstance, he could or could not comply 
strictly, with his engagements; and, conse- 
quently, he ought, in the latter case, to have 
qualified the expressions used. The true 
meaning of the contract being ascertained, 
the next question is, whether it has been 
broken? 

There were two modes by which the qual- 
ity of these teas could be tested: Examina- 
tion by competent judges, and comparison 
of the prices given for these teas, by per- 
sons after examination with other teas, of 
the same denomination, sold at the same 
time, and under the same circumstances. 
The plaintiffs rely upon the latter, and gen- 
erally speaking it may furnish a tolerably 
just criterion of value, though not always to 
be relied upon. That sales at auction, are 
not always a decided test of quality, com- 
mon experience has proved. It sometimes 
happens, that a difference takes place where 



the quality is precisely the same, arising 
from. the various motives which actuate those 
who bid. If the age of the tea contributes 
to its deterioration, that would be another 
reason, why the comparison might not be 
infallible. In this case, as tlie first sale at 
Amsterdam was one and a half, and the sec- 
ond two and a half years after they were 
purchased; whether the teas in question were 
affected in quality by this cause, by sea in- 
jury or otherwise, you must decide. 

The defendant however contends, that the 
sales at Philadelphia, ought to be consider- 
ed as conclusive of the quality of these teas; 
and certainly this argument is entitled to 
the serious consideration of the jury. The 
unexceptionable quality of one sixth of the 
cargo, taken out indiscriminately from the 
whole, and sold; and of course examined 
and approved of by the different purchasers; 
affords strong evidence of the good quality 
of the whole cargo, before it left Phila- 
delphia; and if you should be of this opin- 
ion, the case is clearly in favour of the de- 
fendant 

But if you should prefer the test contended 
for by the plaintiffs, then another question 
arises:— Ought the sales of tliese teas, to be 
compared with those of the highest sales of 
other teas, of correspondent denominations, 
or with the average of those sales? The 
plaintiffs contend for the former, and the 
defendant for the latter. The court is of 
opinion that both are wrong. The plaintiffs 
are so, unless they first prove that the com- 
parison of one thing to another, by auction 
prices, is an unvaiying test of quality, which 
it certainly is not The defendant's rule is 
also wrong; because it would result, in com- 
paring teas which ought to be of the first 
quality, with those of inferior teas, so far 
as inferior teas compose the quantity from 
which the average is taken; and such teas 
must necessarily form a part of the aver- 
age, . if price be the test of quality. Some 
rule between these extremes may be more 
likely to meet the justice of the case, which 
the jTu:y may probably devise. 

Supposing that the jury shall have settled 
all these points to their satisfaction, that is, 
that this conti-act has been fulfilled as prov- 
ed by the sales at Philadephia, or not ful- 
filled, as proved by the Amsterdam sales; 
and in this latter case, that the teas in qu3S- 
tion ought to be compared with the higli- 
est sales or with the average price, or with 
some price between these extremes; the 
important question remains, "What ought to 
be the rule by which damages should be as- 
sessed? The plaintiffs claim the difference 
between the prices of their teas, and the 
highest sales of other teas, at the same time. 
Besides the objection to this mode before no- 
ticed, there is another, which is, that this 
would be to subject the defendant to the 
casualties of a foreign market, with which 
he has nothing to do. The decisions upon 
this point in cases of insurance, have a 



GILTNER (Case No. 5,453) 



[10 Fed. Cas. page 424] 



strong bearing on the question. In tliose 
cases tlae insured, if the foreign marliet be 
high, may with at least a semblance of rea- 
son say to the underwriter, "You promised 
to indemnify me against all loss arising 
from certain rislis in this voyage, and my 
loss is precisely the amount for which the 
cargo would have sold, had it arrived safe;" 
and the underwriter might use the same 
language, in case the market was low, Yet 
the decisions are, that the underwriter is 
not to be governed by the foreign marl^et. 
But in this case, the contract of the defend- 
ant was merely to deliver, at Canton, teas 
of a certain (juality. It was nothing to him 
what the plaintiffs did with them, at what 
market, or at what time they might choose 
to sell them. It would be most unreasona- 
ble, to hold the defendant bound to make up 
losses, which might arise out of the specu- 
lations or miscalculations of the plaintiffs, 
to which he was not privy and in no respect 
consented. If a man contract to deliver a 
quantity of flour, for instance, by a particu- 
lar day, and fails; or deliver it of a quality 
inferior to that stipulated for; all that can 
be claimed from him in the first case, is the 
price of such flour, at the time and place 
when and where it was to have been deliv- 
ered; or in the second, to make up the dif- 
ference in the quality. He would never be 
permitted to resort to a foreign market, to 
which he might have carried it, to fix the 
standard of his loss. Upon this principle 
therefore, the jury will consider the sales at 
Amsterdam, and the comparison of them 
with those of other teas, not as furnishing 
the amount but the rate of loss;— and having 
ascertained that, whether it be five, or be 
ten, or any other rate per cent; then to ap- 
ply that rate to the prices of the same arti- 
cles of first quality at Canton, when these 
teas were delivered; of which, in the ab- 
sence of other evidence, the prices agreed 
upon in this contract may be taken. The re- 
sult of this operation will furnish the prop- 
er rule of damages, should you give any. 

The claim of the plaintiffs, for the sup- 
posed loss of what they might have gained 
by the difference of exchange, upon the 
amount to which you may think them en- 
titled, is too extravagant to be treated seri- 
ously. They might as well claim all the 
profit, which might have been made by in- 
vesting that money in a cargo of goods in 
England, and then selling them in the Unit- 
ed States, and so on. As to interest, this is 
a question generally in the discretion of a 
jury. But it is not agreeable to legal prin- 
ciples, to allow interest on unliquidated and 
contested claims, sounding so much in dan>- 
ages. 

The jury found a verdict for five thousand 
five himdred and fifty-six dollars: the claim of 
the plaintiffs was upwards of twenty-two thou- 
sand dollars. 
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GILTNER V. GOBHAJI et al. 

[4 McLean, 402; i 6 West. Law J. 49.] 

Circuit Court, D. Michigan. June Term, 1S4S. 

SLAVEur— RECAPTunE i>r Free State— Paroi. Au- 
THoiuTY TO Agent to Seize Fugitive Slave 
— Liability for Rescue — Rescue by Crowd — 
Discrediting Witxrss. 

1. It is under the constitution and net of con- 
^•ess only, that the owner of a slave has a 
riglit to reclaim him in a state where slavery 
does not exist. There is no principle in the 
common law, in the law of nations, or of na- 
ture, which authorizes such a reeaption. 

[Cited in Rodney v. Illinois Cent. R. Co., 19 
III. 44.] 

2. A parol authority by the master to his 
ag('nt, is sufficient to authorize a seizure of a 
fr.sritive from labor. 

[Cited in U. S. v. "Weld, Case No. IG.GGO.] 

3. To make a person liable for a rescue, in 
such a case, he must act "knowingly and 
willingly." But this knowledge that the col- 
ored person is a fugitive from labor, is infer- 
able from circumstances. 

[Cited in Weimer v. Sloane, Case No. 17.- 
363; U. S. V. Buck, Id. 14,GS0.] 

4. To every one who mingles with the crowd, 
it is not necessary that the agent should state 
on what authority he proceeds. It is enougn 
that he states it generally. And one of a 
ci'owd, who interposes by manual force, or bv 
encouraging others, by words to rescue a fu- 
gitive, is responsible. But he does not make 
himself responsible where he endeavors to allay 
the excitement, and prevent a breach of the 
peace. 

5. The agent, in seizing a fugitive from la- 
bor, acts under the sanction of law, no warrant 
being necessary. 

6. Distinct trespassers can not be joined in 
the same action. 

7. Where a rescue is made by the continuous 
action of a crowd, any one who rook a part 
in the course of action is responsible, and may 
be sued with others who participated at a dif- 
ferent time in the same action. 

S. A female fugitive from labor, having had 
a child during her residence in a free state; 
on an action for her value, and the value of 
her husband, etc., on a charge of rescue against 
the defendants, the court held, as the child 
was not claimed in the declaration, the ques- 
tion whether the claimant had a right to it 
and a control over it, was not necessarily in- 
volved in the ease. 

9. A witness con not be discredited by prov- 
ing that he made a certain remark, which in 
his examination he does not deny, but can not 
recollect 

10. An expression by the agent of the plain- 
tiff, that he should not pursue the slaves, is no 
abandonment of his right of action. 

11. A witness who stated a falsehood, which 
probably does not arise from mistake or mis- 
apprehension, will not be believed by the jury 
in other parts of his evidence unless corrobo- 
rated. 

At law. ^ 

Piatt & Norvell, for plaintiff. 
Mr. Emmons, for defendants. 

McLEAN, Circuit Justice (charging jury). 
This action is brought to recover the value 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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■of sis slaves claimed by tlie plaintiff, a citi- 
zeu of Cai'i'oU county, Kentucky, wlio, having 
absconded from the service of tlie plaintiff, 
were arrested by his agents in the town of 
Marshall, in the state of Michigan, and who 
were by the defendants and others rescued, 
by reason of which their services have be- 
come lost to the plaintiff. 

The second section of the fourth article of 
the constitution declares, that "no person 
held to service or labor in one state, under 
the laws thereof, escaping into another, shall, 
in consequence of any law or regulation there- 
in, be discharged from such service or labor, 
but shall be delivered up, on claim of the 
party to whom such service or labor may be 
due." By the third section of the act of 1793 
[1 Stat. 302], respecting fugitives from labor, 
it is provided, that when a person held to 
labor in any of the United States, and under 
tlie laws tliereof, shall escape into any other 
of the said states, the person to whom such 
labor is due, his agent or attorney, may seize 
or arrest any such fugitive, and take him 
before a judicial officer, who shall require 
proof that the claimant is entitled to the 
services of the fugitive. Upon proof being 
made, such officer shall give a certificate, 
etc. And the fom-th settiun provides, that 
"when any person shall knowmgly and will- 
ingly obstruct or hinder such claimant, his 
agent or attorney, In so seizing or arresting 
such fugitive from labor, or shall rescue such 
fugitive front such claimant, when so ar- 
rested," etc.. "or shall hai-bor or conceal such 
persons, aftei* notice that he or she was a 
fugitive from labor as aforesaid, shall for 
either of said offenses forfeit and pay the 
sum of five hvmdred dollars, etc., saving, 
moreover, to the person claiming such labor 
or service, his riglit of action for or on ac- 
count of said injuries or either of them." 
Were it not for these provisions in the con- 
stitution arid the act of congress, every slave 
who escaped, by whatever means, from the 
state where he is held in bondage to a state 
or territory where slavery is not allowed by 
law, he would be free. There is no princi- 
ple of the common law, or of the law of na- 
tions, which would authorize his recaption. To 
avoid this consequence, and preserve the har- 
mony of the states, the above provisions were 
adopted. Where the slave absconds, the 
master may reclaim him. But where the 
slave is taken to a free state by the master, 
or goes there with his assent, the slave can 
not, within the meaning of the constitution, 
ba said to be a fugitive from labor, and con- 
sequently the master can not reclaim him. 
This shows that slavery exists only by the 
municipal law, and that beyond the operation 
of such law, there is no right of reclamation 
in the master, except that which is expressly 
given to him by law: and he must pm-sue 
the mode authorized to make the remedy 
effectual. 

There are four counts in the declaration. 
Two, with some variation, charge the defend- 



ants with hindering the arrest, and two 
charge them with having rescued the slaves 
after they had been arrested. Francis Trout- 
man, a witness, states that he Is the gi-andson 
of the plaintiff; that he knew the six slaves 
named in the declaration, and that they ab- 
sconded from the service of the plaintiff. In 
Carroll county, Kentucky, in August, 1843. 
In the fall of 1846, the plaintiff having been 
informed that the fugitives wei'e in Marshall, 
in the state of Michigan, authorized the wit- 
ness to search for and arrest them, and bring 
them to Kentucky, calling to his aid such pex-- 
sons as should be necessary. December 23d 
following, he arrived at Marshall, and find- 
ing the slaves there, he wrote to the plaintiff 
to send persons who could aid him, and who 
could identify the slaves. After this, wit- 
ness left Marshall, and did not retm-n until 
the 26th of January, 1847. David Giltnei-, 
son of the plaintiff, William F. Ford, and 
James S. Lee, persons sent from Kentucky 
to his assistance, met him at Marshall, and 
having procm-ed the services of Dickson, the 
deputy sheriff of the county, early on the 
morning of the 27th they proceeded to the 
residence of the slaves. Dickson accom- 
panied them to keep the peace. As they ap- 
proached the house, Adam Crosswhite and 
his son Johnson, two of the fugitives, came 
out of the door and proceeded in different 
directions, apparently with the intention to 
escape. They wei-e followed, and on being 
requested, returned to the house. The wit- 
ness entered the house, and told the family- 
he had come as the agent of Giltner to ar- 
rest them as his slaves, and to take them 
before 'Squire Sherman to prove that they 
belonged to the plaintiff. On this, Adam at- 
tempted to leave the house, but witness pre- 
vented him. The witness requested the fam- 
ily to get ready to go before the magisti-ate. 
Some preparation was made, when Adam In- 
quh'ed if they were to be taken off without 
a trial. Witness informed him they should 
have a fau* trial, and the best counsel he 
could procure. Adam said the weather was 
cold, and that the family could not walk to 
the house of the justice. Witness replied, 
that a wagon should be procm'ed to convey 
i them. The witness permitted Adam to con- 
sult counsel, and he went to another part of 
the village, accompanied by Dickson, for that 
purpose. Witness remained In the house 
with the family. Before Adam's retm'n, sev- 
eral colored persons and some white ones 
came to the house. Planter Morse, a colored 
person, and one of the defendants, entering 
the house, declared the family shoiild not be 
taken. He was much excited, and pulling 
off his coat, declared he would go into the 
fight. He advised Adam, on his retiu-n, not 
to be taken, declaring that he and others 
would stand by him, and drive off the kid- 
nappers. Adam then went to a drawer, took 
out of it something which witness supposed 
to be a knife and powder-horn. Morse drew 
a knife, and using it in a menacing manner, 
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declared what he would do with it, if witness 
attempted to take the family away. 

About this time five other persons came 
to the house, one white man and a boy, the 
others colored. Hacket, one of the colored 
men, came near to the witness, who was 
standing in the door, and inquired what he 
w;vs doing. Witness replied that he was 
doing what the law authorized him to do. 
Hacket said he would see about that, and 
attempted to pass into the house. Witness 
told him to stand back. Haeket's hand was 
in his pocket. Witness again told him to 
stand back, drawing a pistol which he re- 
tained in his hand, but did not present it in 
a firing attitude. Hacket retired, saying he 
would attend to witness. James Smith, a col- 
ored man, and one of the defendants, ap- 
proached, and in an excited manner inquired 
where the Kentuckians were,, who were at- 
tempting to kidnap the Crosswhite family. 
The witness was pointed out to him, and 
Smith, with a club raised, approached within 
five or six feet of witness, when he was seiz- 
ed by Dickson, who, with the aid of one or 
two other persons, led him away. Smith, as 
he approached witness, threatened to smash 
out his brains. Charles Bergei', a colored man, 
and a defendant, approached, and in an ex- 
cited manner inquii-ed where the Kentuck- 
ians were, and, as witness thinks, drew a 
knife, the handle of which he saw, and which 
he used in a threatening manner. Dickson 
interfered and led him aside, though he still 
remained on the ground. William Parker, 
a colored man,, and also a defendant, " came 
up with a gun, and declared he would risk 
his life to prevent the Crosswhite family 
from being taken. By this time one hun- 
dred or more persons, w^hite and black, had 
collected. Threats against the lives of- the 
Kentuckians were made, if they persisted in 
taking the fugitives. They were denounced 
as kidnappers, and some proposed to tar and 
feather them— others to massacre them. 
About this time Charles T. Gorham, Herd 
and Combstock, defendants, came on the 
gi'ound. with Easterly^ at first made defend- 
ant, but as to whom the suit is now discon- 
tinued. This was about eight o'clock in the 
morning. A large crowd had assembled, 
who uttered a good deal of menace. The 
whites encouraged the blacks. Easterly 
said something, when Gorham said to the 
witness, "You have come here after some of 
our citizens." Witness replied that he had 
come as agent of Giltner, the owner of the 
slaves, to take them before a justice, with 
the view to establish the right of the plain- 
tiff to their services. Gorham replied, "You 
can't have them, or take them: this is a free 
country, and these are free persons." Either 
at his suggestion or the suggestion of the 
witness, they walked aside, when Gorham 
advised witness not to take the negroes, and 
demanded his authority. Witness stated it, 
and Gorham then remarked, "There is a 
great deal of danger in making the attempt 



to take them;" and added, "Wc will not al- 
low them to be taken." At this time the 
wagon to convey the family w^as driven near 
the house, when witness, aiter again stating 
his authority, declared he would take the 
fugitives before the justice. Combstock, 
one of the defendants, then said, "You can 
not have the negroes." Witness, looking him 
full in the face, inquired why they could not 
take them. Combstock, pointing to the 
crowd, said, "You see that in making the at- 
tempt your lives will be endangered;" and 
added, "You can't have them, or can't take 
them, by moral, physical, or legal force; and 
you might as well know it first as last, and 
the quicker you leave the ground the better 
for you." 

Gorham took up the remark of Combstock, 
a short time after it was made, and offered 
the following resolution: "Resolved, that 
these Kentuckians shall not take the Cross- 
white family by virtue of moral, physical, or 
legal force." This was passed by general 
acclamation, and with much noise. Witness 
then said, taking a book from his pocket, 
that he wanted the names of all responsible 
persons who intended to prevent him from 
taking the slaves. Gorham said he came 
there by public sentiment, to prevent his 
taking the slaves; that public sentiment was 
above the law; that similar attempts had 
proved abortive; and we will not permit our 
citizens to be kidnapped and taken back to- 
slavery. This was before he offered the 
above resolution. When witness called for 
names, he addressed himself to Gorham and 
Easterly. They both gave their names, and 
Gorham requested that his name might be 
put down in capitals; and he requested wit- 
ness to bear it back to the land of slavery as 
a moral lesson; and he added, that he want- 
ed to make an example of witness. Comb- 
stock also gave bis name in full, Oliver 
Cromwell Combstock, Jun., adding the Jun- 
ior, he said, that his father might not be held 
responsible for his acts. These three were 
the only names taken by witness. Gorham 
said he was responsible, and Combstock re- 
quested witness to inquire of his neighbors 
as to his responsibility. Witness, standing 
in front of the house, requested Dickson to 
summon Gorham, Combstock, and others, to 
assist in keeping the peace, while he should 
seize the negi'oes to take them before the 
justice. Some of the slaves were in the 
house, others among the crowd. Dickson, 
and the friends of witness, seemed to think 
that nothing more could be done. After 
Gorham's resolution, as witness thinks, he 
asked the privilege to offer a resolution: 
"Resolved, that I, as agent of Francis Gilt- 
ner, of Carroll county, Kentucky, be permitted 
peaceably to take the family of Crosswhite 
before Sherman, a justice, that I may make 
proof of property in the slaves, and take 
them to Kentucky." Witness heai*d no votes 
for the resolution, at least not more than 
one or two. Witness then proposed that' if 



[10 Fed. Cas. page 4273 



(Case No. 5,458) GILTNER. 



tliey "would permit him to take the slaves 
before the magistrate, and if he should prove 
the right of the plaintifC to their services, 
and obtain the certificate, he would give 
them time to raise money to pay for the 
slaves a reasonable price; and he proposed 
to conti'ibute more than any other man. Gor- 
ham replied, "You can't have a sixpence for 
them, and you can't talie them." Again wit- 
ness requested Dickson to summon the above 
persons to assist in keeping the peace.. Gor- 
ham then said, "Hold on, and we will see 
whether we will let you take them to the 
magisti-ate's office." Gorham, Herd, and 
Easterly seemed to be ta consultation a short 
time. When it was ended. Herd, standing 
outside of the gate, in the presence of Gor- 
hara, a few rods in front of the house, of- 
fered the following resolution: "Resolved, 
that these Kentuckians leave town in two 
hours." Here some one of the crowd added, 
"Or they shall be tarred and feathered, and 
rode on a rail"~when Herd continued, "Or 
they shall be prosecuted for kidnapping or 
housebrealcing." Prior to this, witness had 
been arrested on a warrant on complaint of 
Hacket, but was permitted by Dickson, who 
sex"ved the warrant, to remain on the ground. 
A warrant was made out by witness, and 
signed by Sherman, to ai'rest the slaves, 
which was placed ia the hands of Diclison, 
This was done to prevent . resistance. But 
Dickson refused to execute the warrant. He 
served the warrant on the witness. Issued 
on the oath of Hacket, and being advised by 
Dickson and others that he could not, by 
reason of the a*owd, take the negroes be- 
fore the justice, and that it would not be 
safe to attempt to do so, he desisted. Be- 
fore witness left the ground, Dickson several 
times declared that he must take him before 
the justice, as commanded by the wai-rant 
A second process was issued against him for 
a ti'espass in breaking the fastening of Ad- 
ant's door. After brealrfast, witness was 
taken before 'Squire Hobart and went into 
trial on the trespass case. Which continued 
until or 10 o'clock in the evening^ and was 
then adjourned until next morning. Gorham 
was present next morning, and observed to 
witness, "Your negroes are gone." Witness 
replied, that he had been told so, and ob- 
served he would give one hundred dollars if 
they were in the town. Gorham replied, "If 
you will say two hundred dollars we will 
have them brought back." He said that he 
would not place the negroes in the posses- 
sion of the witness, but would return them 
to their house, and no white man should in- 
terfere. Witness refused to enter into the 
proposed agi*eement. A judgment of one 
hundi-ed dollars damages and costs, was en- 
tered against the witness by the justice in 
the trespass case. On the morning of the 
29th, as witness and his Kentucky friends 
were about leaving, at the National Hotel, 
in Mai'sball, Herd, Gorham, and others being 
present, witness said to Gorham, "You have 



all got the advantage of me now," but he- 
could not tell how it would end. Gorham 
said, "Yes, the negroes are gone,, and you 
can never get them." The witness estimates 
the value of the negroes at two thousand 
seven hundred and fifty-two dollars. 

Harvey W. Dickson states, that he was- 
deputy sheriff, and was requested by Troat- 
man to accompany him in arresting tue 
slaves to keep the peace. On entering the 
house of the •negroes, Troutman explained to- 
them that he had come as the agent of Gilt- 
ner to take them before a magistrate, to- 
prove property, and then take them to Ken- 
tucky. Crosswhite consented to go— told the 
family ito get ready— put a cloak round his 
little girl— said that it was cold, and that he 
did not wish to go without a wagon. Trout- 
man said a wagon should be procured. Af- 
terward witness's attention was called by 
Troutman to the fact that Adam was arming 
himself. Morse was there at this time. 
Troutman prevented Adam from going into- 
the cellar. Witness next observed Hacket, 
a white man and a boy— heard Hacket ask 
Troutman what was going on. Troutman 
replied that he had business there, etc. Hack- 
ed attempted to come into the house. Trout- 
man, standing in the door, forbade him; but 
he continued to approach until Troutman 
drew something out of his pocket, which- 
witness supposed to be a pistol; and Hacket 
turned about and went off. Smith came-up- 
with a club, and inquired where that kid- 
napper was who had drawn a pistol on 
Hacket— was shown Troutman— approached 
him with his club, but was stopped by wit- 
ness and led away. Witness then saw Ber- 
ger approach with a stone, that would weigh 
from four to six pounds, and said he would 
smash Troutman. About this time witness 
went to town with Adam, to consult about 
his case, and returned in half an hour.. 
When he returned, there were from one hun- 
dred to one hundred and fifty persons col- 
lected—heard Troutman call for responsible^ 
names. Gorham requested him to "put down 
his name in capitals, and bear it back to the- 
■ land of slavery, as an evidence of the exam- 
ple we intend to make of you." Witness re- 
fused to execute the warrant to arrest the 
negroes, handed to him by Troutman. He- 
should have attempted to execute it with 
great reluctance, by reason of the excite- 
ment. On being requested, Troutman stat- 
ed to Gorham, that he acted as the agent of 
Giltner, who owned the negroes, under the 
act of 1793. Gorham said they did not care 
about an act of congress: "The dear people 
are the law, and you can't have the negroes." 
Witness, at the request of Troutman, sum- 
moned Gorham, Herd, and others to assist 
in keeping the peace. Comstock asked wit- 
ness for his warrant, before or after he gave- 
his name in full to Troutman. Gorham of- 
ferred the following resolution: "Resolved,- 
that we will not permit these Kentuckians 
to take the slaves, by moral, physical or le- 
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gal force." The ayes were called for, and 
the resolution passed -with one or two dis- 
senting Yoices. Troutmau then offort?d the 
resolution as stated by him, which was 
unanimously rejected. Witness did not see 
Combstock on the ground at this (time. 
Herd, one of the defendants, then offered a 
resolution: "Kesolved, that these Kentucky 
gentlemen, if such they may be called, 
leave here in two hours, or we will take 
them with a warrant for trespass or house- 
breaking." Some one added, "Or we will 
tar and feather them, and ride them on a 
rail." Troutmau then offered a resolution: 
"Resolved, that we adjourn to meet at two 
•o'elocic," observing, "and you will find me 
on the ground." Shortly after this the crowd 
dispersed. Before leaving the ground, a 
warrant was put into the hands of witness, 
by Hacket, against Troutmau, charging him 
with an assault and battery with intent to 
kill. Witness must have had this warrant 
two or three hours before the adjournment, 
during which time Troutman considered him- 
self in the custody of the witness; and as 
an excitement was getting up against wit- 
ness for not executing the warrant, he stated 
the fact to Troutman, and told him that he 
must go before the justice. Troutmau re- 
mained in the custody of the witness until 
the next day. Witness heard Troutman say 
the next day, that he would give one hun- 
dred dollars if the negroes were in the vil- 
lage. Gorham observed, "If you wiU give 
us two himdred dollars, we will bring them 
back— not to deliver them to you— but we 
will put them in the house they occupied, 
and every white man shall keep away; and 
then if you can take them, you shall have 
them." Before the fix-st visit to the house 
of the fugitives, witness called there as a 
tax collector, to take an assessment of prop- 
erty, persons, etc., his object being to ascer- 
tain whetlier the family were there. 

Charles W. Lusk was on the ground at 
about eight o'clock. There might have been 
fifty, sixty, or one hundred persons present, 
among whom were from fifteen to twenty 
colored persons. Tliere was great excite- 
ment. Smith, one of the defendants, a col- 
ored man, had a club in his hand, and said 
he intended to welt some of the Kentuckians. 
Witness entered the house a few minutes- 
saw in it Adam, his wife, and several of the 
children. There were some white persons 
in the house. When he came out of the 
house, he observed the crowd had increased. 
Every one seemed to take an interest in the 
Crosswhite family, and it was said in the 
crowd that the Kentuckians would be sorry 
enough for their efforts. Witness saw Gor- 
ham, Combstock, and the other defendants 
in the crowd. Troutman stated his author- 
ity to the crowd, and that he wished to take 
the negroes before Justice Sherman, to prove 
them to be the property of Giltner. In other 
matters, the witness corroborated the state- 
ments of Troutman. Twelve other wit- 



nesses corroborated the statements of Trout- 
man in several particulars. 

David Giltner, the son of the plaintiff, 
identified the fugitives, and stated that they 
belonged to his father. At the request of 
his father, he came to assist Troutman, and 
was accompanied by Ford and Lee. These 
men, his father informed him, were employed 
to assist, and would meet him at a certain 
place. At that place the witness met them, 
and they accompanied him, as they had 
agreed with his father, the witness paying 
their expenses with money advanced by his 
father for that purpose. Being in the crowd 
at Marshall, and hearing the threats made 
against Troutman and the Kentuckians gen- 
erally, the witness said if there was to be an 
attack on any person, he hoped it would bo 
on him, as he was most interested in re- 
capturing the slaves; and he also remarked, 
if by force they should be prevented from 
taking the negroes, that he would bring a 
regiment from Kentucky, and would talce 
them. 

The evidence of the plaintiff being closed, 
witnesses were called by the defendants. 

Henry Halsey— For ten years has been a 
citizen of Mai'shall. At about a quarter be- 
fore nine o'clock in the morning he rode up 
to the ground, passing Goi'ham on the way. 
When he arrived, Troutman was talking 
loudly with the crowd. As Gorham ap- 
proached, Troutman stepped a little out of 
the crowd, and met him. Gorham inquired, 
"What are you doing here?" Troutman re- 
plied that he had come there to take the 
slaves, but had been interrupted— said they 
belonged to Francis Giltner, of Kentucky, 
etc. Gorham said, "You can't take them." 
Troutman inquired, "What is your name, 
sir?" Goi'ham replied, "Charles T. Gorliam." 
Troutman commenced writing it. and inquii*- 
ed of Gorham if he were responsible for what 
he said. Gorham, or some one, answered 
in the affirmative, and he requested Trout- 
man to write it in capitals. After writing 
it, Troutman asked, "Do you say that I shall 
not take the slaves away?" Gorham i-eplied, 
"No; I said no such thing. You see the 
manifestation of the people, and it is impos- 
sible for you to take them." Gorham in- 
quired, "By what authority do you act?" 
Troutman replied, "By the authority of the 
constitution and the act of 1793." Troutman 
asserted • that he had rights there, and the 
people had prevented him from carrying 
them into effect. Gorham replied, "You see 
that the people have taken the law into tlieir 
own hands. They consider the negi'oes as 
citizens. There was an excitement in the 
crowd, to impress any one with the apprehen- 
sion of danger." Gorham did not seem to be 
excited— he ti-eated Troutman politely. Gor- 
ham said this was not a mob: it is composed 
of men of character. Witness saw Comb- 
stock talking with Troutman near the house. 
Combstocic asked Troutman for his author- 
ity. Troutman said he did not need any 
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authority." "Then," said Combstock, "you 
can't take the family away." Ti'outman in- 
quired, "What is your name, sir?" Comb- 
stock replied, "Oliver Cromwell Combstock, 
Jun. Give it or write it in full." After writ- 
ing it, Troutman observed, "You say that I 
shall not take this family away." Comb- 
stock answered, "I beg your pardon; I did 
not say so, or use that language. I said you 
must see that you can not take them away, 
from the excitement which exists, by moral, 
physical, or legal force." And he remarked, 
"This is not an abolition mob." The excite- 
ment was great. The witness says Trout- 
man offered the first resolution. At this 
time,, the excitement had measm*ably subsid- 
ed, and the people were talking and laugh- 
ing. Many had left the ground. The excite- 
ment abated when it was understood the 
negroes woidd not be talcen away. Trout- 
man's resolution was, "Resolved, as peacea- 
ble citizens, we will abide by the constitu- 
tion and laws, and will permit the slaves to 
be taken before Justice Sherman," etc. Wit- 
ness and a few others voted for the resolu- 
tion, all the others against it, Gorham, wit- 
ness says, offered an amendment to the reso- 
lution— "provided they do it legally." There 
was no vote, he thinks, on this amendment 
Herd then offered the following resolution: 
"Resolved, that these Kentucky gentlemen 
be requested to leave town in two hours." 
Some one here proposed— "or be tarred and 
feathered." Herd expressed his disappr9ba- 
tion of this, and added, "or be prosecuted 
for breaking into the house of a peaceable 
citizen." Ti'outman then offered a resolution 
to adjomrn until 2 o'clock, and added, "You 
will find me on the ground." Gorham dis- 
approved of the amendment offered to Herd's 
resolution, and remarked it was unbecom- 
ing. The larger portion of the crowd at that 
time had dispersed. The witness thinks 
fi'om one foiu'th to one third only remained 
on the ground. There seemed to be vei"y lit- 
tle excitement at the time of the adjourn- 
ment. The witness is brother-in-law of Dr. 
Combstock, 

Asa B. Cook. Witness was on the ground 
at half after 8, at which time there were 
present six or seven white persons and eight 
or nine negroes. Ti*outman, Giltner, and the 
other Kentuckians were on the ground. He 
heard Giltner say, "If they shall refuse to let 
us take tlie slaves, we will bring a regiment 
from Kentucky and take them." Hearing a 
conversation between Troutman and Gor- 
ham, he approached them. Troutman said, 
"I understand you to say that I shall not 
take the slaves." Gorham replied, he had 
not said so, but he supposed Troutman 
would be satisfied from the crowd that he 
could not take them. Gorham said they were 
not abolitionists— advised Troutman not to 
make an attempt to take the fugitives, as it 
would cause great excitement. Gorham 
evinced earnestness, but he was good natur- 
ed. In one or two instances, Gorham exert- 



ed himself to allay the excitement. Dick- 
son called on witness, Gorham, and others to 
assist in taking tlie slaves. He had a war- 
rant, but after this he made no attempt to 
take them. Combstock asked Troutman 
what he was going^to do. He replied that he 
was going to take the slaves. Combstock 
replied, "It is evident fx'om the excitement 
you can not take them." Ti'outman asked 
Combstock for his name. He gave it. Trout- 
man said he did not want the slaves, if he 
could get names who were responsible. 
Troutman then said, "I understand yoxi to- 
say we shall not take the slaves," Comb- 
stock replied, that he had not said so, but 
remarked, "You ought to know from the ap- 
pearance here that you can not take them by 
moral, physical, or legal force." Soon after 
this, witness left the ground witli Combstodc. 
He heard no resolution offered. There must 
have been about one hundred and fifty per- 
sons on the gi-ound. In the course of his ex- 
amination, this witness to impeach Diclison 
was asked, "whether Didcson did not admit 
to him that he might have called Gorham and. 
others to assist in taking the negroes?" In 
his examination, Dickson said he had no rec- 
ollection of having done so. But the com*t 
refused to permit the question to be askedr 
as it did not contradict the witness Diclison. 
His statement of a want of recollection, is not 
a groimd to discredit the fact of recollec- 
tion not being ascertainable. 

Twenty-four witnesses were examined, 
who corroborated, more or less, the facts 
and circumstances stated by the two preced- 
ing witnesses. 

From the facts proved, there seems to be 
no doubt of the right of the plaintiff to the 
services o'f the fugitives. Giltner identifies 
them as the slaves of his father, and Trout- 
man does the same. And there is nothing 
in the evidence or in the circumstances of 
the ease, which casts the least doubt on this 
right. The agency of Troutman and those 
associated with him, seems also to be estab- 
lished. It is proved by Troutman and by 
Giltner. The former was authorized to call 
to his assistance such persons as he should 
deem necessary, and those who acted with 
him were so called. And in addition to this, 
the plaintiff sent his son, and Messrs. Ford 
and liCe, to assist him. This is as clear a 
proof of agency as could be expected in any 
ease. In the case of Driskill v. Parish [Case 
No. 4,089], doubts were suggested whether 
such an agency could be constituted by pa- 
rol. But that was a case where a written 
power was given, and it was not produced 
on the trial. We suppose that a parol pow- 
er must be held to be sufficient. This is a 
common law principle, and the statute, 
.which authorizes the agency, does not re- 
quire it to be in writing. 

From the witnesses of the defendants, as 
well as those of the plaintiff, there would 
seem to be no doubt Troutman arrested the 
fugitives, and that they were rescued from 
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his possession and control. When he en- 
tered the house and communicated to Adam 
and his family tliat he came as the agent of 
Giltner to take them before a justice, to 
prove the service they owed, and to talie 
them bacli to Kentucliy, Adam yielded, and 
considered hifnself and family under his con- 
trol. He left his family in the house with 
Troutman and others, and went into the vil- 
lage, under the care of Dickson, to take coun- 
sel. It was not until after the crowd as- 
sembled, became excited and showed a de- 
termination to resist the claim of the agent 
of Giltner, that Adam and his family saw a 
prospect of escape. Indeed the counsel for 
the defendants admit there was a rescue, 
and that it was not in the power of Trout- 
man and his assistants, to take the fugitives 
before the justice. The rescue of the slaves 
enabled them to escape to Canada, beyond 
the reach of the claimant. As there was an 
arrest, the jury can disregard the two counts 
in the declaration for hindering an arrest. 
If they shall find for the plaintiff, it will be 
under the two counts for a rescue. The res- 
cue is not only clearly proved, but admitted, 
consequently only two questions remain for 
the decision of the jury. Are the defend- 
ants guilty? and if guilty, what amount of 
damage is the plaintiff entitled to? 

There is, as might be expected, a great 
difference among the witnesses as to the 
number of the crowd. It was hastily col- 
lected, under circumstances of great excite- 
ment. The estimate of the witnesses varies 
from one hundred and fifty to two hundred 
and fifty. Some of them suppose there 
might have been three hundred. Now to 
subject any one of that crowd to an action 
for the rescue of the slaves, it is not neces- 
sary to show that he used manual force, or 
conveyed the fugitives beyond the power of 
the claimants. Being present in the crowd, 
if by words or actions he encouraged others 
to make the rescue, he is responsible. It 
may be that the respectable persons which 
formed that assemblage acted under a mis- 
taken view of the law, but this constitutes 
no justification or excuse. The injury of 
the plaintiff is the same, whether the acts 
complained of were done by a good motive 
or a bad one. The actors proceeded on their 
own responsibility, and they cannot now es- 
cape from it. Such assemblages are dan- 
gerous to the public peace and to private 
rights. Impelled to action by the most reek- 
less, the crowd lose sight of individual re- 
sponsibility, and are led to commit atrocities 
from which, as individuals, they would 
shrink with horror. Hence the danger of 
commingling with such a crowd, except as 
peace-makers and to prevent mischief. From 
the evidence it seems that many of the most 
orderly and respectable citizens of Marshall 
were found at the house of Crosswhite. And 
so far as they may have been induced to go, 
to protect the rights of the colored persons 
in question from an illegal seizure, their mo- 



tive is not to be condemned. But when 
they were informed, by the principal agent, 
Troutman, that the seizure of the negroes 
was only for the pui"pose of taking them be- 
fore a justice, to prove that they owed serv- 
ice to Giltner, there was no excuse for op- 
position founded in law or in conscience. 
That man is a dangerous citizen, who fol- 
lows his conscience in violation of the legal 
rights of others. Troutman, as the agent of 
the plaintiff, was in pursuit of a legal right 
—a right sanctioned by the fundamental law 
of the Union— and his conduct under the 
emergencies was characterized by forbear- 
ance and a respect for the law. He was 
armed, but, as it seems, only for self-de- 
fense. 

There are seven defendants, and the jury 
will apply the evidence to each. It is in- 
sisted that the jury can not find a general 
verdict of guilty against all the defendants, 
unless they all participated in the same act 
at the same time. That those who may 
have done acts which made them responsible 
at the first assemblage of the crowd, can not 
be connected with others, who subsequently 
did other acts which make them responsible. 
Distinct trespasses, it is admitted, can not 
be joined in the same action. But such is 
not the case under consideration. The act 
was continuous. The declaration charges a 
rescue, and that was accomplished by the 
crowd, in a course of proceeding of more 
than three hours. Threats were used, weap- 
ons were brandished by certain colored in- 
dividuals, resolutions were passed, evincing 
a final determination by the crowd not to 
sulfer the fugitives to be taken before the 
justice. Now, it may not be possible to 
point out any particular act, standing alone, 
which effected the rescue; but when we 
look at the course of action, we see that it 
was done. In this respect the acts of the mul- 
titude are inseparable, and responsibility at- 
taches to each individual who participated. 

Planter Morse, one of the defendants, en- 
tered the house of Crosswhite not long after 
Troutman entered it, and in a most violent 
and excited manner, declared that he would 
oppose the taking of Adam and his family; 
and he advised them not to be taken, and 
gave an assurance that he and othei's would 
stand by them. This, if you believe the wit- 
nesses, identifies this defendant with the 
rescue. A question is made whether this 
and some of the other defendants had no- 
tice that Adam and his family were fugi- 
tives from labor. The words of the act are, 
when any person shall "knowingly and wil- 
fully" hinder an arrest of the fugitives, or 
r^cue them after they shall have been ar- 
rested. In the case of Driskill v. . Ptu-ish 
[Case No. 4,089], it was held, "tliat no one 
incurs the penalty under the act of congress, 
for 'hindering or obstructing an arrest,' who 
does not act 'knowingly.'" And the same 
principle applies in the case of a rescue. To 
bring an individual within the statute, he 
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must have knowledge that the colored per- 
sons are fugitives from' labor, or he must 
act under such circumstances as show tliat 
he might have had such knowledge, by ex- 
ercising ordinary prudence. Morse is not 
proved to have been present when Trout- 
man commimicated to Adam and his family, 
that he came to claim them as the agent of 
Giltner. He came, it is believed, shortly 
iifter this announcement was made; and of 
which he might have been informed had he 
inquh-ed of the inmates of the house, or of 
those who were at that time present. In a 
free state, every human being is presumed 
to be free, without regard to color, until the 
conti*ary is proved. The presumption is 
said to be against the fi*eedom of a colored 
person in a slave state. These were ch'cum- 
«tances sufficient to put Morse upon the in- 
quiry whether Adam and his family were 
not fugitives from labor. And the same 
remark applies to the other defendants. It 
was not necessary for Troutman, on the ap- 
proach of every individual, to proclaim his 
authority and object. It was enough that 
he stated them once, and more than once, to 
the crowd. 

Charles Bergen, another of the defendants, 
approached Troutman, drew his knife, and 
used it in a menacing manner, until he was 
led aside by Dickson. And William Parker, 
also a defendant, came to the a*owd with a 
gim, and declared he would risk his life to 
prevent the Crosswhite family from being 
taken. James Smith, also a defendant, com- 
ing into the ci'owd, inquh*ed where the 
Kentuckiaos were who were attempting to 
Iddnap tlie Crosswhite family. Troutman 
being pointed out to him, he approached 
within six feet of him, raising a club, when 
he was seized by Diclcson, who, with the aid 
of one or two others, led him away. None 
of the witnesses, it is believed, state any- 
thing which contradicts these facts, and, if 
the jmy believe them, they would seem 
to be conclusive as to the guilt of the above 
defendants. 

In regard to the defendants Gorham and 
Combstock, there is some contrariety in the 
evidence. This difference exists in regard to 
certain facts, and as to the order of time 
at which they occurred. From the statement 
of Troutman, and several other witnesses 
who eoiToborate him, ■ it would seem that 
Combstock first declared "the slaves could 
not be taken by moral, physical, or legal 
force;" and that shortly afterward, Gorham 
adopted the same sentiment, which he of- 
fered to the crowd in forjn of a resolution, 
that was passed by acclamation. (Jorham 
is also represented as saying that public senti- 
ment was above the law, and that tiie people 
had taken the law into their own hands, 
and that he came there in obedience to public 
■sentiment, to prevent the slaves from being 
taken. These statements were made by some 
six or eight of the plaintiff's witnesses. A 
still greater number of the defendants' wit- 



nesses represent the facts somewhat differ- 
ently. They say that Troutman opposed the 
first resolution, and that no resolution was 
offered by Gorham. Some of the witnesses 
say that to l^outman's resolution, "that he 
might be permitted to take the slaves," Gor- 
ham offered an amendment, "if he shall take 
them legally." The resolution said to have 
been offered by Gorham, identified him with 
the illegal movement; but if he offered no 
resolution, and merely proposed the amend- 
ment to Troutman's resolution, as above 
stated, that act, disconnected with others, 
did not implicate him. And in regard to 
the declaration of Comstock, that "you can't 
take the slaves by 'moral, physical, or legal 
force,' " many of tiie defendants' witnesses 
say, it wa.s a remark made wholly in refer- 
ence to the public feeling, and not as a wish 
or determination of the defendant to pre- 
vent such a taking. On the conti'aiy, it is 
said, that he referred to the excitement of 
tiie crowd, and its expressed determination, 
not to permit the slaves to be taken; and 
that his motive was, manifestly, to preserve 
the peace, and prevent blood-shed. It ap- 
pears Combstock arrived on the ground some- 
what late, and remained only a short time. 
That the facts which transpired in an ex- 
cited crowd, should be diffa'entiy related by 
different witnesses, was to be expected. Dif- 
ferences, imder such ch'cumstances, do not 
necessarily authorize an imputation against 
tiie motives of the witnesses. The confusion 
and excitement of the crowd, must have pre- 
• vented witnesses from hearing distinctly and 
comprehending the movements of persons 
mostactively engaged. It is proper thati should 
say of* Troutman, the leading witness for 
the plaintiff, that considering the circum- 
stances under which he was placed, he bore 
himself with moderation and excellent tem- 
per. To the taunts and abuse which were 
tiurown out against him and nis associates, 
by inconsiderate individuals in the crowd, 
he made no reply, but sustaiued himself with 
a manly firmness. 

The credibility of witnesses rests with the 
jury. You will decide where witnesses dif- 
fer, which is entitied to belief. It will be 
your duty to reconcile statements which 
seem to be contradictory, if they can be rec- 
onciled. The manner and bearing of wit- 
nesses in their examination, are entitied to 
great consideration where there is a con- 
flict If from the whole evidence it shall 
appear that Gorham and Combstock, and 
Herd, the other defendant, went upon the 
gi'ound with the view to preserve the peace, 
and they nor either of them while on' the 
gi'ound said nor did anything to excite the 
a"owd to oppose the seizure of the fugitives 
for the purpose avowed; and especially if 
the tendency of their acts was to aUay the 
excitement without encouraging the rescue 
of the fugitives, they are not guilty as char- 
ged in the declai-ation. But, on the contrary, if 
their conduct on the ground had a different 
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tendency, if they said or did anything by reso- 
lutions or otherwise to encourage the a'owd in 
their illegal acts, the defendants are guilty. 
Of this, gentlemen, you are the exclusive 
judges. The respectability and high moral 
bearing of these defendants, will not in the 
least excuse an illegal act, which is injurious 
to any one. 

It seems that since the residence of the 
fugitives at Marshall, a child was born by 
the wife of Adam, and the court are request- 
ed to instruct the jmy that the plaintiff had 
no right to the child, or through his agents 
to take it to Kentucky. Nothing is claimed 
for this child in the pleadings, and no ques- 
tion in regard to it is necessarily involved 
in the case. In this action, as in every other 
where damages are claimed for a wi'ong 
done, the wrong must be clearly proved— so 
proved as to satisfy the minds of the jury, 

We are requested to say to the jmy, if a 
witness swear falsely in one particular, he is 
not to be believed in any. This must depend 
on the nature of his relation. Should the 
jmy believe that a witness swears falsely, 
deliberately and corruptly, they may and 
should place little or no confidence in any 
other part of his evidence, which is uncor- 
roborated by other witnesses. But if the 
misstatement is the probable result of mis- 
take or misapprehension, the jury wiU not 
regard it further than as showing an inac- 
curacy of memory or judgment The jury, 
therefore, in weighing the evidence, will 
judge of it under all the circumstances con- 
nected with it. The belief of a witness, rest- 
ing upon facts within his own knowledge, 
is evidence; but his belief is not evidence 
where it rests upon facts not within his 
linowledge. The direct pecuniaiy interest of 
a witness in a ease, however small, renders 
him incompetent; and any other connection 
of agency or relationship to a party, may 
go to his credibility. 

In this action, the plaintiff claims the value 
of the slaves in damages. For a rescue, as 
also for hinderance on arrest of fugitives 
from labor, and for harboring or concealing 
them, the act of congress gives a penalty of 
five hundred dollars; but, beyond this, the 
statute saves to the party injured an action 
for damages. Under this provision this ac- 
tion has been brought; and if the jury shall 
believe that the defendants, or any part of 
tliem, aided and assisted in the rescue, as be- 
fore stated, the jury will find the whole of the 
defendants, or a part of them guilty, as the 
facts may authorize. There can be no doubt, 
that by reason of the rescue, the fugitives es- 
caped to Canada. The value of their services, 
which has been proved by two or three wit- 
nesses, with little variations in their esti- 
mates, is the loss which the plaintiff has sus- 
tained. Any expressions of Troutman, that 
he should not pursue the fugitives, does not 
show a relinquishment of this right of action. 
It seems to have been an expression of aban- 



donment of the claim, imposed upon him 
by a necessity which he could not control. 

This, gentlemen, is an important case. It 
involves great principles, on which in a groat 
degree depend the harmony of the states, 
and the prosperity of our common country. 
The case has acquired great notoriety by 
the action of the Kentucky legislature, and 
of the senate of the United States. It is the 
first one of the kind which has been prose- 
cuted in this state. 

The defendants' counsel, to some extent, 
have discussed the abstract principle of slav- 
ery. It is not the province of this court, or 
of this jm"y, to deal with absti-actions of any 
kind. With the policy of the local laws of 
the states, we have nothing to do. However 
unjust and impolitic slavery may be, yet tiie 
people of Kentucky, in their sovereign ca- 
pacity, have adopted it. And you are sworn; 
to decide this case according to law— the law 
of Kentucky as to slavery, and the provisions 
df the constitution, and the act of congress in 
regard to the reclamation of fugitives from 
labor. This provision of the constitution is 
a guaranty to the slave states, that no act 
should be done by the free states to discharge 
from service in any other state, any one who- 
might escape therefrom, but that such fugi- 
tive should be delivered up on claim being 
made. This clause was deemed so important, 
that, as a matter of history, we know the con- 
stitution could not have been adopted with- 
out it As a part of that instrument, it is as 
binding upon eom'ts and juries as any other 
part of it. 

The chief excellence of our institutions con- 
sists, not so much in oin: written constitu- 
tions and laws, as in the moral power which 
they embody. Intelligent foreigners are moro 
forcibly struck with this great fact than with 
any other. They see no military array— no 
display of martial music, or men-at-arms, to 
attract and intimidate; and they inquire, 
where is the government? It is neither to be 
seen nor felt, and yet the people are quiet 
and orderly. Foreigners seem to have no 
adequate conception of that moral power 
which unseen pervades every part of our 
country. Under its aegis our citizens repose 
in confidence, as to the safety of their per- 
sons and property. If injured in either, they 
look for redress to an energetic and enlight- 
ened execution of the laws. And from this 
does moral power emanate. Laws the most 
wise and wholesome, if not carried into ef- 
fect, can be productive of no good. They will 
remain on our statute books as monuments 
of reproach. If we wish to give perma- 
nancy to our government, and preserve its 
gi'eat principles, we must stand by the con- 
stitution and laws; and in the administra- 
tion of justice, especially, we must give effect 
to them. In the law is found the only safe 
rule by which controversies between man 
and man can be decided. In no supposable 
case, has a juror a right to substitute his own 
views, and disregard established principles- 
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of law. A well instructed conscience is a 
proper guide for individual action; but when 
we are called upon to act upon the interests 
of others, we violate our oaths, and show our- 
selves unworthy of so important a trust, 
when we adopt, as a rule of action, our own 
convictions of what the law should be, rather 
than what it is. 

The jury, after being out all night, returned 
at the opening of the court the nest morning, 
and declared they could not agree, and they 
were discharged. 

At the succeeding term a verdict was given 
for the plaintiff for the value of the slaves. 
Judgment. 
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GiaiJIY v. OULA^ERSON. 

[5 Sawy. 605.] i 

Circuit Court, D. California. Aug. 25, 1866. 

Public Lasds— Qdalipicatioxs op Pke-emptors— 
Actual Possession caxsot be Invaded 

BY PjtE-EMPTOHS. 

1. The act of congress of May 30, 1862 [12 
Stat. 409], authorizing settlements upon the 
public lands of the United States in the state 
of California, does "not change the qualifications 
of pre-emption claimants prescribed bv the act 
of September 4, 1841 [5 Stat. 453], or the limita- 
tions upon which the privilege of pre-emption is 
granted, 

2. In allowing persons having particular qual- 
ifications to settle upon the unsurveyed lands of 
the United States, congress did not grant a li- 
cense to invade by force the peaceable posses- 
sions of others, even though the latter are not 
within the class contemplated by its legislation. 
Its object was to extend the protection and en- 
couragement of the government to those who, in 
advance of the public surveys, had entered upon 
and improved or might enter upon and improve 
the vacant and unoccupied lands of the United 
States by giving to them the first privilege of 
purchasing when the lands are offered for sale. 

This was an action [at law by Maria 
B. Gimmy against William Culberson] for ' 
tlie possession of certain land in the county 
of Napa. It was tried by the court at the 
July term, 1865, without a jmy, by the stipu- 
lation of parties. 

N. Bennett, for plaintife. 

M. A. Wheaton, for defendant 

FIELD, Ch-cuit Justice. The land in con- 
troversy is part of the public domain of the 
United States, and has not been surveyed or 
offered for sale by order of the government 
The facts upon which the plaintiff seeks to 
recover, and the defendant rests his defense, 
as admitted by the parties, are these* 

In 1860 one McCarthy inclosed the premises 
with a fence and erected a house thereon. 
In May, 1862, he conveyed them to John 
Gimmy, and in October following the latter 
transferred them to the plaintiff in trust to 

1 [Reported by Lr. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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secure cei-tain payments, and she immediate- 
ly took possession. 

In 1863 the defendant entered the inclos- 
ure of the plaintiff, claiming a right to do 
so under the pre-emption laws of the United 
States, and asserting this claim has since 
resided with his family upon the premises* 
The justification advanced by him is that heS 
is a citizen of the United States, and as 
such has a right, imder the laws of the 
United States-, to settle upon unsurveyed 
public lands, and thus lay the foundation for 
the right of pre-emption when the survey is 
made; and that the plaintiff, who alleges in 
her complaint that she is an alien, can not 
acquire any such right nor by her inclosure 
exclude him from such public lands. If the 
land in question had been surveyed by the 
government, and opened to entry in the land- 
oflSce of the district the defendant might 
perhaps, after such entry, justify the dispos- 
session of the plaintiff, but we doubt wheth- 
er, until such survey and entry, he can assert 
as against the prior occupation of the plain- 
tiff any right to settle upon the land. Until 
then, his claim is a mere naked assertion of 
an intention to take some future steps to 
acquire a pre-emption right, and is unaccom- 
panied with any act which will preclude him 
from seeking at any time other lands for 
settlement, or his immediate transfer to 
others of the possession obtained. 

In allowing persons having particular qual- 
ifications to settle upon the unsurveyed 
lands, congress did not grant to them a li- 
cense to invade by force the peaceable pos-. 
sessions of others, and seize their buildings 
and improvements, even though the latter 
are not wijthin the class contemplated by its 
legislation. Its object was to extend the 
protection and encouragement of the govern- 
ment to those who, in advance of the public 
surveys, had entered upon and improved, or 
might enter upon and improve, the vacant, 
and unoccupied lands of the United States,' 
by giving to them the first privilege of pur- 
chasing when the lands are offered for sale. 
We doubt, therefore, whether the naked 
claim asserted by the defendant, under the 
circumstances, confers any light which can 
be considered in a court of justice. It is 
tmnecessai'y, however, to determine this point 
at the present time, for the facts, as admit- 
ted, do not show that the defendant was 
entitled to make a settlement on the lands- 
of the United States. 

The act of May 30, 1862, which authorizes 
settlements upon unsmweyed lands in Oali^ 
fornia, does not change in any respect the 
qualifications of pre-emption claimants pre- 
scribed by the act of September 4, 1841, or 
the limitations upon which the privilege of 
pre-emption is gi-anted. No person is enti- 
tled to the benefits of "that act nor of the 
act of March 3, 1833 [10 Stat 244], which, 
extends the provisions of the first act to 
California, who is the proprietor of three 
hundred and twenty acres of land in any 
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state or territory of the United States; and 
tlie declaratory statement of the claimant, 
which is required to be filed in the land-office 
of tlie district, must contain an averment 
tliat he is not such proprietor. Without this 
averment the claimant cannot acquire any 
right of pre-emption to the land upon which 
he has settled. It would seem plain, there- 
fore, that if he can assert in court any right 
by virtue of his settlement before survey and 
entry at the proper land-office,- and of course 
before such declaratory statement is filed, he 
must bring himself by his proofs clearly and 
fully within the provisions of the act of 
congress. He must show himself entitled to 
demand the right of pre-emption when the 
survey shall be returned to the proper office. 
This he has not done in the present case, and 
so far as we are able to perceive from the 
facts admitted, he has not placed himself in 
any better position than the plaintiff; nor 
is he any more entitled than she is to assert 
a license to settle upon the pi*emises in con- 
ti-oversy. It follows that the present case 
must be determined by the rule which ad- 
judges the better right in the first possessor, 
the government, which has the paramount 
title, not asserting it against either. Coryell 
V. Cain, 16 Cal. 507; Hubbard v. Barry, 21 
sCal. 321, ■ 

Therefore, upon the admitted facts, judg- 
ment will pass for the plaintiff for the pos- 
session of the premises, and for six hundred 
and eight dollars, the value of their use and 
occupation from the entry of the defendant 
to the present time. 
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GINDRAT et al. v. DANE et al. 

[4 Cliff. 260.] 1 

Circuit Court, D. Massachusetts. May Term, 
1874. 

JuuTsniCTiox IN Equity — Praud — Legal De- 
mands — Suit Br Assignee jn Bankkcptcy 
AGAINST Citizen of ANOTnEu State — Dejiuk- 

RER. 

1. Courts of equity have jurisdiction of fraud, 
misrepresentation, and fraudulent suppression 
of material facts, in matters of contract. 

2. But where the cause of action is a purely 
legal demand, and the defence at law may he 
set np as complete as in equity, a suit in equity 
will not be sustained. Such a cose is controlled 
by section IG of the judiciary act [1 Stat. 82]. 

3. The circuit court has jurisdiction of a suit 
in equity, brought by the assignee of a bankrupt 
in one state, against citizens of another state, to 
recover for a debt due the bankrupt estate. 

4. It is true that no jurisdiction in such a case 
is conferred, in the late bankrupt act [of 18o7 
(14 Stat. 517)]. on the circuit court, as it is on 
the district court. The jurisdiction of the cir- 
cuit court is conferred by the judiciary act. 

5. Matters of fact were alleged in the bill, in 
this case, that would entitle the complainants to 
relief, and in such a case a demurrer is not a 
good defence; but under all the circurastanc.s 
the .court allowed the respondents to file an an- 
swer on the merits. 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by xiermission.] 



[This was a bill in equity by James A. 
Gindrat and others against Francis Dane and 
others.] 

By the bill it appears that the complain- 
ants are the assignees in bankruptcy of the 
Alabama and Chattanooga Railroad Com- 
pany, duly appointed as such by the district 
com-t for the middle district of Alabama, in 
which court the corporation was previously 
adjudged banlu*upt. They, the assignees, 
brought this suit against the present respond- 
ents and others, all of whom, except Robert 
Treat Paine, Jr., were directors of the bank- 
rupt corporation. Sufficient is alleged in the 
bill to show that the complainants are citi- 
zens of the state of Alabama, and all of the 
present respondents are citizens of the state 
of Massachusetts, and that all the estate, real 
and personal, of the bankrupt corporation was 
duly assigned and conveyed to the assignees, 
including all the property, of whatever kind, 
of which the corporation was possessed, or 
in which it was interested, and that the com- 
plainants as such assignees were empowered 
to claim all the assets, property, and effects 
of the bankrupts, and were invested with all 
the rights, privileges, and duties conferred in 
such case by the banknipt act. Pm-suant to 
those powers, they complain and charge that 
all of the present respondents, except Paine, 
were directors of the corporation, and that as 
such it was their duty to receive and manage 
its property and moneys, to disburse and pay 
the same, and duly to account therefor accord- 
ing to law, and when they ceased to hold such 
offices, to pay over and deliver to the corpora- 
tion, or their successors in office, all the prop- 
erty, money, and other assets of the company, 
which they held or had conti-ol of, appro- 
priating nothing to their own use. That the 
corporation was subsequently consolidated 
with two other corporations therein named, 
and by the law of the state and the conti-act 
of consolidation became entitled to all the 
assets, property, and effects of the other two 
companies, and the corporation as enlarged 
issued mortgage bonds to the amount of $4,- 
700,000, and that the respondent directors 
were bound by law to use the same in the 
constiTiction and equipment of tue railroad; 
and they charge that the respondent directors 
did not use such bonds or the proceeds thereof 
in the ways and for the pm'poses provided by 
law; that they misused the same to a large 
amount, and expended the same in an illegal 
and improper manner and for illegal and im- 
proper purposes; and that instead of dis- 
charging their trust and duty as officers of 
the company with fidelity, and as they were 
bound to do, they violated and abused the 
same; that they, as such officers, conspired 
together, and with the said Robert Treat 
Paine, Jr., the solicitor and counsel of the com- 
pany, employed by them, and confederated 
for the purpose of injm*ing the corporation 
and serving themselves individually instead 
of the corporation which they were bound to 
serve and protect; that among other illegal, 



£10 Fed. Cas. page 4353 



(Case No. 5,455) GINDKAT 



improper, and unauthorized expenditiu-es and 
payments, they combined together and paid 
iind divided amons themselves, and for their 
joint and individual Ijenefit alone, the sum 
of $1GO,000, each of them receiving and ap- 
propriating to his own use the sum of ?20,00t} 
in the said division; that $15,000 was paid 
to the said Paine over and above his pay for 
services as counsel, for all which he had been 
paid, amounting to the sum of $14,000. Other 
frauds and wrongs, and other misdoings and 
misappropriation of moneys and property by 
the respondents were also charged in the bill 
of complaint, to which it will be suflacient to 
refer without attempting to reproduce the sev- 
eral allegations. Demm-rers were filed by 
Dane, Robinson, Bm-r, and Demeritt, and 
Paine filed a separate demm-rer. .Defences 
of several kinds are set up in argument to 
show that the demurrers should be sustained. 
That the proper forum for such a conti*oversy 
is a com't of law; that the allegations of the 
bill of complaint do not disclose any cause 
of action within the jm-isdiction of a com-t 
of equity. . 

A. A. Eanney, for complainants. 
G. 0. Shattuck and O. W. Holmes, Jr., for 
respondents. 

CLIFFORD, Circuit Justice. Demtu'rers 
•are either general or special, depending upon 
the nature and form of the pleading. They 
ire called "general demm*rers'* when no par- 
ticular cause is shown except the- usual 
formula that there is no equity in the bill 
of complaint. When the particular defects 
or objections to the pleading are pointed out, 
the demm'rer is called a "special demurrer." 
Where the objection is to the substance of the 
allegation, the former will be sufiicient; but 
the latter is indispensable where the objection 
is to the defects of the bill in point of foi-m. 
Whether general or special, a demurrer is not 
a good defence to a bill in equity, unless the 
■objections are apparent on the face of the 
bill itself, either from matter inserted or 
omitted therein, or from defects in the frame 
or form of the pleading. Matters of fact 
which ai*e relevant and well pleaded are 
necessarily admitted by a demm-rer: but a 
demm'rer, whether general or special, does 
not admit conclusions of law drawn from the 
facts set forth, even though such conclusions 
of law are also alleged in the bill of com- 
plaint. 

Courts of equity unquestionably have juris- 
diction of fraud, misrepresentation, and fraud- 
ulent suppression of material facts in matters 
of conti-act; but where the cause of action is 
a purely legal demand, and notliing appears 
to show that the defence at law may not be 
41S perfect and complete as in equity, a suit in 
equity will not be sustained, as it is clear that 
the case, under such circumstances, is con- 
trolled by § Iti of the judiciary act. Insurance 
Co. V. Bailey, 13 Wall. [80 U. S.] 623; Hipp 
V. Babin, 19 How. [GO U. S.] 271. Flagrant 



breach of ti-ust is charged in the billj and 
that the respondents conspired and confed- 
erated together for the pm'pose of injm'ing 
the corporation, and that they, for illegal and 
improper pm-poses, divided among themselves 
$160,000 of the money of the corporation, 
which it was the duty of the directors to 
expend and pay out for the construction and 
equipment of the railroad; and the com- 
plainants pray for an account, and that the 
respondents may be decreed to pay over to 
them, as such assignees, what may be found 
to be due to them as such assignees. Much 
discussion of the first defence is imnecessary, 
as it is plain that a suit at law would not be 
as perfect and complete as a suit in equity, 
which is the ti'ue criterion to be applied in de- 
termining the force and effect of such a de- 
fence. Hill V. Lane, L. R. 11 Eq. Cas. 220. 
That the action is brought in the wrong com-t. 
That the plaintiffs should have commenced 
their action in the district court, as the proper 
auxiliary coiurt to collect the assets of a bank- 
rupt due from persons residing in another 
disti'ict. Doubtless the district com't would 
have had jurisdiction of the case under the 
banlaiipt act, but that admission does not 
show that the circuit courts axe devested of 
jm-isdiction in any such case where the suit 
is between a citizen of the state where the 
suit is brought and a citizen of another state. 
Sewing Machine Co. v. Sewing Machine Cos., 
18 Wall. [85 U. S.] 573. Jmisdiction of the 
disti'ict court in such a case is derived from 
the bankrupt act, and it is true that the bank- 
rupt act does not confer jm'isdiction in such a 
case upon the circuit com-ts. Sherman v. 
Bingham [Case No, 12,762]. Hence it is safe 
to conclude that the circuit eom'ts have no 
Jm'isdiction in such a case, imless the suit is 
between citizens of the state where the suit 
is brought and a citizen or citizens of another 
state. But the bankrupt act provides that the 
assignee shall have the like remedy, to re- 
cover all said estate debts and effects in his 
own name, as the debtor might have had if 
the decree in bankruptcy had not been ren- 
dered and no assignment had been made. 14 
Stat. 524. Viewed in the light of that pro- 
vision, it is certain that the assignee is the 
proper party to institute such a suit, and, in- 
asmuch as the suit is between citizens of 
different states, in exact conformity to section 
11 of the judiciary act We are of the opinion 
that the second objection must also be over- 
ruled. 1 Stat. 78; Stevens v. Savings Bank, 
101 Mass. 109; Cook v. Whipple, 55 N. Y. 150; 
Fletcher v. Morey [Case No. 4,864]. That the 
respondents might do what it is alleged they 
did do, as there is no allegation of fraud, or 
that any persons have been misled or injm-ed 
by their acts, and that the complainants do 
not show any gi'ound for equitable relief. 
Enough has already been remarked to show 
that the first branch of the proposition is re- 
pugnant to the allegations of the bill of com- 
plaint, and that it must be overruled upon that 
gi'ound. Equity will afford relief in such a 
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case, if the facts alleged are fully proved, as 
appears from the following authorities: I 
Daniel, Ch. (3d Am. Ed.) 576; Gould t. Gould 
[Case No. 5,637]. Matters of fact are certain- 
ly alleged in the bill, which, if fully proved, 
"would entitle the comi)lainants to relief, and 
in such a case a demm-rer is not a good de- 
fence; but, in view of all the circumstances, 
the com-t will allow the respondents leave to 
file an answer to the merits. Decree for the 
complainants in conformity to the opinion. 



Case J^o. 5,456. 

The GIPSEY. 

[Blatchf, Pr. Cas. 126.] i 

Circuit Court, S. D. New York. March, 1882. 

Vessel, and Cargo Condemxed— Blockade. 

The vessel was pursued while attempting 
to violate the blockade. All on board of her 
escaped before she was taken. The court al- 
lowed other testimony to be given. Letters 
on board afforded a strong presumption that 
the vessel and cargo were enemy property. 
No claimant intervened. It not being proba- 
ble that the papers of the vessel, or any of 
her crew, or any further proof could be pro- 
duced, the court decreed condemnation of ves- 
sel and cargo, the vessel having been apprais- 
ed and taken for the use of the government 
in the Gulf of Mexico, where she was captur- 
ed, and not having been brought within this 
district 

BETTS, District Judge. The yacht schoon- 
er Gipsey, and her cargo, on the 29th of De- 
cember, 1861, pursued, in attempting to vio- 
late the blockade of New Orleans, by tlie 
United States vessel of war New London, the 
Wissahicon being also in sight. The officers 
and crew of the yacht escaped from her in 
their boat before she was taken possession of 
by the captors, and after setting fire to the 
prize. The cargo on board was sent by the 
captors to tliis port, and the vessel, being in- 
sufficient to make the voyage north, was ap- 
praised and taken possession of and used by 
the government. After the cargo arrived 
here the disti-iet attorney, on an affidavit of 
the facts, moved the court for and obtained 
an order that Thomas W. Jackson be exam- 
ined upon the standing interrogatories by the 
prize commissioners, with the like effect as if 
he were one of the witnesses prescribed by 
law, subject to any objections that might be 
made to his competency or credit. The case 
being regularly set down for hearing, and the 
proofs being clear that the yacht was seized 
in attempting to evade the blockade of the 
port of New Orleans, the strong presump- 
tion, from the written letters and memorada 
found on board the vessel, being that she and 
her lading were both enemy property, and no 
party intervening to claim the said prize, al- 
though due service of process of monition was 

1 [Keported by Samuel Blatchford, Esq.] 



made according to the course in admiralty, 
and the impracticability of obtaining the reg- 
ular papers of the vessel, or any members of 
her crew, to give evidence in the case, being 
made clear, and it not being probable that any 
further proofs of the transaction can be pro- 
duced before the court, because of the im- 
pediment of natural and physical causes, it is 
considered by the court that sufficient au- 
thority is shown for the condemnation of the 
said vessel and her cargo as prize of war. 
Jecker v. Montgomery, 13 How. [54 U. S.] 
515, 510. Judgment of forfeiture is accord- 
ingly given m favor of the libellants. 

Case M"o. 6,457. 

Ex parte GIRARD. 

13 Wall. Jr. 263; i 19 Leg. Int. 412.] 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1858. 

Jurisdiction-— CiTiZESSHip—SEVEnAi, Parties 
Defkndast — Aliens — Ejectment. 

1. To be able to remove a case from the state 
courts to the federal, under the 12th section of 
the judiciary act of 1789 [1 Stat. 79], each de- 
fendant—no matter how numerous the defend- 
ants may be— who have been properly served 
with process, or who voluntarily appear with- 
out having been so served— must be either an 
alien or a citizen of a state other than that of 
the state to which the plaintiff belongs. It is 
not enough that one defendant, or any— the 
largest number short of the whole— be so. 

[Cited in Es parte Turner, Case No. 14 245.] 
[Cited in Bryant v. Rich, 106 iMass. 192.] 

2. If' one defendant be an alien and be prop- 
erly served or be otherwise in court, and oih. r 
persons, not aliens or citizens of a state or 
states other than that to which the plaintiff be- 
longs, be named as defendants in the writ, but 
be not served, nor appear voluntarily, the alien 
defendant who is served, mav himself remove 
the case. Per Grier, Circuit Judge. 

[Cited in McHenry v. New 'Sfork, P. & O. R. 
Co., 25 Fed. 67.] 

3. Where a plaintiff brings ejectment against 
several persons who hold by several aud 'dis- 
tinct titles, no doubt the court in which such 
process is issued may compel such plaintiff to 
discontinue and divide his action; and will not 
permit him by joining defendants thus claim.ng, 
to affect injuriously the rights of any. 

[Cited in Gibbons v. Martin. Case No. 5,381.] 
The city of Philadelphia had brought eject- 
ment in a state court of Pennsylvania against 
J. P. Girard and eleven other persons. The 
writ was served on J. F. Girard alone, he 
having bsen the only one of the twelve named 
in -the writ who was in actual possession. 
The eleven persons not served appeared vol- 
untarily to the action, and then the whole 
twelve petitioned the state coiu't, as under 
the twelfth section of the judiciary act of 
1789, that the case might be removed thence 
into this court. The petition for removal 
did not aver that each one of the twelve was 
either an alien or a citizen of some state 
other than Pennsylvania; though it did 
make one or the other of these averments 



1 [Reported by John William Wallace, Esq.,' 
and here reprinted by permission.] 
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with regard to eight of themj J. F. Girard, 
liowever, the defendant in possession, not be- 
ing one of them. 

A motion was now made by Mr. Olmstead 
for the city to remand the case for want of 
the requisite averments in the petition to the 
state com't; a copy of which, as the judiciary 
act dii'eets, had been filed here. 

The words of the section of the act on 
which the motion depended are thus: "If a 
suit be commenced in any state com"t against 
an alien, or by a citizen of the state in 
which the suit is brought against a citizen 
of another state, ' . . . and the defend- 
ant shall . . . file a petition for the re- 
moval of the cause for trial into the next 
circuit court to be held in the district where 
the suit is pending ', . . it shall then be 
the duty of the state court to accept the 
sm'ety and proceed no further in the cause, 
. . . and being entered as aforesaid in 
such court of the United States, the cause 
shall there proceed, &c." 

It was argued by the counsel of the twelve 
defendants, that if there was "an alien," that 
is to say, one alien in the case, or "a citi- 
zen" of another state— that is to say, a single 
citizen— this was enough. 

GRIBB, Chreuit Justice. If J. F. Girard be 
an alien, he would have had the right to re- 
move the case under the act of congress .to 
this court, for the plaintiff cannot, by in- 
serting the names of persons not in actual 
possession, affect the right of the tenant in 
possession, who may call in his landlord to 
defend his possession at his own option. His 
landlord may, also, at his own election, apply 
to the court, and be made a co-defendant. 
But the plaintiff has no right to assume that 
any other person except the one in posses- 
sion, claims a right in the land. The de- 
fendants may all be owners, and J. F. Girard, 
the tenant in possession, may be their lessee 
or tenant. But persons .resident elsewhere 
than in the state where the land lies, cannot 
be made parties to an action of ejectment in 
that state, except by their own consent and 
that of the defendant in possession. The 
parties not served with process here, ap- 
peared voluntarily to the action, and have 
thus made themselves parties defendant, and 
admit themselves in possession, and to be 
proper parties. They all join in the petition 
for removal, but they do not aver that J. F. 
Girard, on whom the writ was served, and 
three others of their number are— in addition 
to the eight remaining, of whom it is avei-red 
— either aliens or citizens of any other state. 
Beardsley v. Torrey [Case No. 1,190], decides 
that when the tenant in possession is a citi- 
zen of Pennsylvania, and his landlord, a citi- 
zen of another state, is admitted to defend, 
the case is not within the provisions of the 
12th section of the judiciary act, and cannot 
be removed to this comt. And in Ex paite 
Turner [Id. 14,245], Just decided, the same 
decision has been made after full argument. 



and a careful consideration of the question. 
But although the plaintiff could not, by serv- 
ing his writ, on persons not in possession, 
affect the rights of the tenant in possession 
to remove the case if he had been an alien, 
yet, if the other defendants— some of whom 
are citizens and some aliens, — volunteer to 
appear to the suit, and become parties with 
tlie tenant in possession, they cannot, by their 
own consent, thus transfer to this court a 
case not within the provisions of the act of 
congress. 

T\Tiere there is more than one person plain- 
tiff or defendant, each must be competent to 
sue in the comt of the United States. The 
right to remove must exist in each, and all 
the persons suing, and against whom the op- 
posite party may demand a decree or judg- 
ment. 

How far several defendants in ejectment, 
who hold several portions of the land by sev- 
eral and distinct titles, may have a right to 
have their cases severed, so that one who 
has a right to remove may not lose his right 
by being made co-defendant with one who 
has none, is a question not in this case. But 
I doubt not, that the court in which such 
process has issued, may compel the plaintiff 
to discontinue and divide his action, and 
will not permit him, by joining defendants 
claiming by distinct and several titles, to 
injuriously affect the rights of either. 

In the present case the defendants have 
not brought themselves within tlie descrip- 
tion of the act They are neither aliens, nor 
citizens of another state. 
I am aware that this contraction of the act 
may tend to defeat the provisions of the 12th 
section altogether, in actions of ejectment. 
"But the remedy," says Mr. Justice Wash- 
ington, in the case above cited, "is with 
congress." 

Case remanded. 
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Case No. 5,459. 

GIRARD V. PHILADELPHIA. 

[2 Wall. Jr. 301; i 11 Leg. Int. 74.] 

Circuit Court, E. D. Pennsylvania. April 
Term, 1853. 

Devise of AFTER-AcQuntED Lasds — Attraction 
OP Titles, 
It being admitted that a devise of real estate 
to which, at the date of the devise, the testator 
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had not a good title; but of whieli nevertheless 
he had an actual, notorious and continuing pos- 
session, and one that by time might have ripened 
into title, and under whifh possession and pre- 
tence of title he claimed entire ownership, does 
not carry the estate as real estate owned at the 
date of the will; the court here further decides 
that a good title acquired subsequently to the 
date of the devise, will not be attracted nor co- 
here to the old claim or imperfect interest, so as 
to be merged, or extingnished in it, and so to 
pass the estate as real estate acquired previ- 
ously to the date of the will. Payment of taxes 
for even more than 21 years, without an adverse 
possession druing that length o£ time, gives no 
colour of title; though it defines extent of claim. 
And so an entry to run lines, &e. 

[Cited in Quin's Estate. 14i Pa. St. 45S, 22 
Atl. 965.] 

Nicholson being the owner of 11 tracts of 
wild land, mortgaged them in 1797 to the 
Bank of the United States. The bank after- 
wards bought them in under this mortgage, 
and in February, 1830, its trustees sold them 
to Girard, who took deeds describing the 
tracts in the ordinary way. By his will, 
made afterwards, Girard left ail his real 
estate to the defendants, the city of Phila- 
delphia, and by a codicil made in June, 1831, 
and before the date of another deed to him 
hereafter mentioned, devised in the same 
way all the estate he should thereafter pur- 
chase; a matter, however, which as the law 
of Pennsylvania was afterwards judicially de- 
clared to have always been, he had no pow- 
er effectively to do. 

Prior to the mortgage by Kicholson, the 
state of Pennsylvania, w^hich was a creditor 
of his, passed a law which, as was determin- 
ed in 1833, by the supreme court of the 
United States (Livingston v. Sloore, 7 Pet, 
[32 U. S.] 4G9), after a great deal of litiga- 
tion by the parties to the suit, gave that 
commonwealth a continuing lien, and under 
this lien the state of Pennsylvania sold this 
same property to this same Girard, in Sep- 
tember, 1831, sometime after the execution 
of his will and codicil, leaving his teal es- 
tate to the city. Girard had thus two deeds 
for the same propexty; the earliest one from 
the trustees of the Bank of the United States, 
the other from the state of Pennsylvania. 
This last one contained, along with its terms 
of "bargain and sell," the terms "grant, re- 
mise, release, quit claim," &c. 

Until shortly before this last deed, Girard 
supposed his first deed gave him a good ti- 
tle. He paid a full price. He was the un- 
questioned owner of 57 other tracts adjoin- 
ing these 11, and with them constituting one 
body of land. After the purchase from the 
bank of these last, he sent an agent to look 
after the whole body; had all the outer 
lines carefully run, and some of the interior 
ones, and built saw mills and small houses 
on different spots on the 08 tracts, which his 
tenants constantly occupied for nineteen 
yeare. His agent went over each and every 
tract, including these 11, and protected the 
whole, which were treated as one body, 
from trespassers. Girard notoriously paid 
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the taxes for more than 21 years, and was- 
at other expenses up to the time of this 
trial in October, 1852. 

it having been decided by the supreme 
court of Pennsylvania (Girard v. City of 
Philadelphia, 4 llawle. 335) that a devise of 
subsequently acquired lands passed nothing, 
Girard's heirs at law [Madeline Henriette 
Girard, Marguerite P. Lardy, Anne Stepha- 
nie De Lentilhac, Alfred De Lentilhac, Fa- 
brieius Devars Dumaine, and Marguerite 
Palmirel, represented here by Messrs. J, M. 
Read, Guyler, and Guillou, now brought this 
ejectment, claiming that as Girard's only 
real title, was acquired after the date of his 
will and codicil, the lauds belonged to them; 
while Mr. Cadwalader and the city solicitor 
(Olmsted), for the city, admitting the cor- 
rectness of the doctrine, that after-acquired 
lands cannot (independent of a statute) be 
made to pass by will, propounded the follow- 
ing propositions as sutllcient to defeat the 
claim of the heirs. 

That surveys of large bodies of land are 
good where the exterior lines only are run 
and marked on the ground. Stevens v. 
Hughes, 3 Watts & S. 4Go; Sclmable v. 
Doughty, 3 Barr [3 Pa. St.] 392; Mock v. 
Astley, 13 Serg. & R. 382. That actual pos- 
session of part of a tract under colour of 
title to all the land within defined and mark- 
ed boundaries, gives constructive possession 
to the whole, although the unenclosed part 
is within the bounds of an elder and better 
survey. Heiser v. Riehle, 7 Watts, 35; Wag- 
goner v. Hastings, 5 Barr [5 Pa. St.] 300; 
Kite v. Brown, Id. 291; Seigle v. Louder- 
baugh. Id. 490. That an enti-y on two ad- 
joining lots under a deed is presumed to be 
in accordance therewith, and makes the ac- 
tual possession co-extensive with the bounda- 
ries mentioned in the deed. Hopkins v. 
Robinson, 3 Watts, 203. That all contingent 
possible estates are devisable, for there is an 
interest. 4 Kent, Comm. 511. That inde- 
pendently of the proof of actual possession 
taken and held by the defendant's testator, 
the plaintiffs, claiming under him, are estop- 
ped from denying that the bargain and sale 
from the trustees of the Bank of the United 
States, vested in him the possession from the 
date of its delivery. Harg. Co. Litt. 273; 
Co. Litt. pp. 275, 27G, 5GG; Leblyn v. Slack, 
Bridg. 495, cited in margin; Iseham v. Mor- 
rice, G Kes. Cro. Car. 110. That a party thus 
in possession with colour of title, is capable 
of receiving a release of the fee from any 
holder of an adverse title. Litt. § 4G9; Co. 
Litt. 27oa; Lauipet's Case, 10 Rep. [Coke] 
47a; Bradstreet v. Huntington, 5 Pet. [30 
U. S.] 434. That conveyances like these to 
the defendant's testator, made after the date 
of his will on which the plaintiffs rely to 
establish their present claim, enure by way 
of release, or otherwise as may best pro- 
mote the grantee's interest. Co. Litt. 301b; 
Chester v. Willon, Sid. 4.52; Ventris, 78. And 
see Jackson v. Smith, 13 Johns. 40G. 
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As to any question between parties claim- 
ing as heirs, devisees, or in any otlier man- 
ner as mere volunteers, tliey enure as an 
extinguishment of the adverse right of the 
parties conveying, so as to prevent the ques- 
tion, which was the better right from after- 
wards arising. Brook (Abr. tit "Mortmain," 
pi. 3S) says, "Abator or disseisor aliens the 
land in mortmain by license, and afterwards 
he yho has a right releases to the abbot in 
fee, tlie lord cannot enter; per Norton; for- 
asmuch as the tenant is in by the first fee 
or license, therefore the release to him who 
is in by title goes by extinguishment of the 
right." Coke's Littleton is to the same 
poinL Page 27ua. Release, per mittre le 
droit, "in some respects enures by way of 
extinguishment," The acceptance of such a 
release is not a revocation of a prior devise 
by the release, (1) It has never been held 
or judicially said, that a devise was revoked 
by the acceptance of a conveyance, capable 
of enuring as a mere release of the right of 
the grantor. (2) There is no case in which a 
devise has been held to be revoked by an 
alteration of the devisor's estate, whei'e he 
has not himself done an act divesting him- 
self of the estate. (3) There is no case in 
which the heir alleging that his ancestor's 
devise was inoperative, has been allowed to 
call any act of such ancestor in question, or 
dispute any title of which such ancestor may 
have claimed to be the holder. Goodtitle v. 
Otway, 2 H. BI. 51G. (4) If express authori- 
ties were required, that it is not a revocation, 
or that the heh* cannot set it up in deroga- 
tion of his ancestor's prior title, they are 
found in Jackson v. Ireland, 3 "Wend. 99, in 
New York, and in the old books which show 
that revocations by alteration of a devisor's 
estate, where not a question of capacity, is a 
question of mere intention. And that in the 
case of a conveyance to such uses as had 
been declared by the grantor's prior devise, 
the devise is a good appointment of the use 
to prevent an escheat, and therefore to bar 
an heh\ Skerrett v. Burd, 1 Whart. 250; 
nolle, Abr. 61G, Devise Q, pi. 3, Edw. VI.; 
Dyer, 143 a and b; Winkfeild's Case, Godb. 
132, pi. 152; Gibson v. Mutess, Owen, 7U; 
Gybson v. Platless, Goldesb. 32; Hussey's 
Case, Moore, 789; Mytton v. Lutwich, W. 
Jones, 7. The rule on the subject is the 
same at law and equity, and is that a subse- 
quent conveyance does not revoke a prior 
devise, unless the testator's estate (not right) 
has been materially modified. Parsons v. 
Freeman, 3 Atk. 74S; Brydges v. Duchess 
of Chaudos, 2 Ves. Jr. 423-431; Harmood v. 
Oglander, G Ves. 222; Jones v. Hartley, 2 
"Whart 103. 

GRIER, Circuit Justice. The reason why 
after-purchased lands do not pass by a will, 
even though the testator has expressed clear- 
ly his wish or intention that they should, is 
not because such a purchase is a revocation of 
the will, but because a will is in the nature of 
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a conveyance or an appointment of a par- 
ticular estate, and consequently the testator 
must have the power to dispose at the time 
the will is executed. Hence a devise of land, 
though it operates in future, can pass only 
such interest or estate as the testator had at 
the time, and continued to have till his de- 
cease. Like a grant of all a man's estate and 
interest without warranty or covenant of title, 
it is no estoppel against the grantor or his 
heirs. 

Thus, if a man having an equitable estate 
in land, devise it, and afterwards purchase 
the legal title, the latter will descend to his 
heir; but equity will hold him as a trustee for 
tlie devisee of the equitable or nisufinictuary 
estate. On the contrary, if the testator havd 
but the legal estate at the time he makes his 
will, and afterwards purchases the equitable 
estate, the devisee of the legal estate will be 
held as trustee for the heir to whom the after- 
purchased equitable estate descends. There 
is no extinguishment of the after-purchased 
title for the sake of enlarging the devise, and 
the heir is not stopped from averring that the 
devisee took just such estate or title as the 
testator had at the date of the execution of his 
will. Nor can the distinction taken by the 
coimsel of the city between title and estate 
avail to establish a difference in the present 
case. A man who has neither possession nor 
right, has no estate in the land. He who has 
nothing can convey nothhag. It is true that 
a void deed, wliich conveys no estate, may 
be used by one in possession as colour of title- 
and evidence of the extent of his claim, while 
his whole estate in the land is no more than 
a naked or tortious possession. It is true also, 
that by the ancient feudal doctrine of dis- 
seisin, a person who has ousted the owner is 
treated as tenant of the freehold. A disseisin 
was considered not only as a dispossession of 
the freeholder, but also as a substitution of 
the disseisor as tenant to the lord, as one of 
the pares curiae. But, though some of the 
consequences of actual disseisin continue to 
be law in England, yet .Lord Mansfield ad- 
mits that In his day very little was known of 
seisin or disseisin but the name. In Pennsyl- 
vania, where property is allodial, it is still 
less known or applied, except in its analogies 
as connected with the statute of limitations 
and adverse possessions. In England, till 
lately, the disseisee could not dispose of the 
land by will or otherwise, and descent cast 
takes away his right of entry. But such has 
never been the law in Pennsylvania. Over- 
field V. Christie, 7 Serg. & R. 177; Humes v. 
McFarlane, 4 Serg. & R. 435; and McCall v. 
Neely, 3 Watts, 71. Ooe in possession without 
right, or merely by disseisin, is considered as 
"having a something which may be trans- 
ferred," a naked possession which may ripen 
into a title by tlie statute of limitations. But 
until it has done so, neither his heir nor alienee 
is in possession by title, tolling the enti-y of 
the disseisee or owner. By the feudal law of 
disseisin, the heir of the disseisor, or his 
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alienee by feoffment, with livery of seisin, is 
in actual possession Tvith title, an(J the dis- 
seisee having lost the right of entry, has but 
a bare right. Whether a release by such a 
disseisee after devise, would be construed to 
operate by way of enlargement of the dev- 
isees's estate or extinguishment of that of the 
disseisee, we need not inquire. No case has 
been brought to our notice containing such a 
doctrine. But a release from disseisee to dis- 
seisor, is in fact the creation of a new estate, 
being equivalent to an entiy and feoffment, 
and could not be consti-ued to operate by way 
of extinguishment. 

But it is unnecessary to trouble ourselves 
with these antiquated and obscure docti-ines; 
for, admitting all the consequences claimed 
from them, they have no application to this 
case. 

1st Because neither the trustees, nor Gi- 
rard, under their quit claim deed, had any 
actual seisin: they had neither possession nor 
right of possession. The title and estate of 
the bank was divested by the commissioner's 
sales, under the Nicholson lien; and the pur- 
chasers had the title and the actual possession, 
or if the land remains vacant, the law east 
on tliem the possession. The trustees were not 
disseisors,' nor was Girard enfeoffed by them 
with livery of seisin. And though a deed of 
bargain and sale may be equivalent to such a 
feoffment, yet where the bargainor had 
neither possession nor title, no seisin by right 
or by wrong, his deed could confer no seisin 
or estate whatsoever on the bargainor. 

2nd. The acts of Girard, relied on as giv- 
ing title, giving the testimony its utmost ef- 
fect, did not amount to an ouster or disseisin 
of the owners whether in actual or legal pos- 
session. A mere entry upon another is no 
disseisin, unless it be accompanied with ex- 
pulsion. An estate by disseisin is got by 
wrong and injury; and the rightful owner 
must be expelled either by violence or some 
act which the law regards as equivalent in its 
effects. Doe v. Thompson, 5 Cow. 371. 

Gii-ard had, therefore, no seisin, no estate, 
or freehold by right or by wrong, on which a 
release could operate by way of enlargement, 
confirmation or extinguishment. His vendor 
having neither possession nor right could con- 
vey nothing to him by his deed. At the time 
the codicil was executed Girard had no estate 
which he could convey by grant or devise. 
The conveyance, subsequent to the codicil, 
conferred a new and independent title— gave 
him seisin and right to, or estate in, the land. 
Then for the first time he became owner of 
the lands, and had power to convey them. 

The proposition which the counsel for the 
devisees must substantiate, imder the facts 
in this case, must be this: That a man who 
has purchased a pretended title to land 
where his vendor had neither possession nor 
right, and who afterwards pui'chases from 
the ti'ue owner, and thus becomes seised and 
possessed, is estopped to deny that he claims 
by the pretended and worthless title; that 



this estoppel descends to his heir, and that 
the good title becomes merged in the bad 
one, and that in order to assist the devisee 
as against the heir at law, equitj' will con- 
strue the good conveyance by which alone 
the grantee has any seisin, estate or title, 
to be a mere extinguishment of an outstand- 
ing claim or cloud on the title. This doc- 
ti'ine cannot be siipported by analogy of au- 
thority in ancient or modern law. 

The case cited from Brooke gives no coun- 
tenance tosuch doctrine- For where an abator 
or disseisor aliens in mortmain by license of 
the king and lord paramount, and disseisee 
releases the right to the abbot, it must be 
observed that the abbot being alienee by 
livery of seisin of the disseisor, is in posses- 
sion of the freeiiold by title. And the entry 
and feoffment being by license are sufficient 
to pass the freehold to the abbot as against 
the king and lord paramount, and all the 
world except him who hath the right. But 
his right of entry being tolled, his release, 
which is of the bare right, will be construed 
to operate only as extinguishment of his right, 
and not to the destruction of the estate so as 
to countervail entiy and feoffment by li- 
cense. Hence tlie distinction taken "where 
the abbot himself is disseisor and the king 
or lord releases, and confirms to him, and 
then the disseisee releases the abbot. In 
such case, it seems that the king or lord can 
enter, for this countervails entry and feoff- 
ment, and then there is a new mortmain." 
In this case the abbot being himself disseisor 
is not in by title or livery of seisin; the entiT 
of the disseisee is not tolled; his release op- 
erates as a feoffment with livery of seisin and 
confers a new freehold or estate on the dis- 
seisee, which being without license is for- 
feited as mortmain. 

It needs no argument to show that these 
cases, sought out from the lumber garrets 
of obsolete feudal laws, will afford no anal- 
ogy or authority for the proposition which 
the defendants are compelled to establish, in 
order to success. The principles laid down 
by the supreme court of Pennsj'^lvania in 
tlieir consti'uetion of this devise, Girard v. 
City of Philadelphia, 4 Rawle, 335, overrule 
the positions advanced by defendants and 
leave their case without a foundation on 
which to rest It is there decided, that "the 
question whether after-pm'chased lands pass 
by a previous devise, does not depend on the 
intention of the testator: that a will is a 
species of conveyance, and operates only as 
regai'ds tlie disposing power and capacity of 
the testator at the time of its execution, in- 
somuch as to require his power over the es- 
tate to be perfect at the time: that the act 
of disposition must be complete in every re- 
spect at the performance of it: that a testa- 
tor, like any other grantor, cannot give what 
he has not; and finally, that a subsequent 
pm-chase giving the land to the testator, is 
repugnant to the import of the devise which 
would give it to the devisee, and therefore 
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not to be intended to have been in subservi- 
■ence to tlie ■R'ill." 

Tliese principles rule tliis case. Girai*d. by 
tlie piu:cliase and completion of tliis title, de- 
feated and put an end to tbe uncertain pos- 
sessor's estate, or riglit held by him at the 
time of his devise. No case can be foimd 
where the purchase of a fee simple estate af t- 
<3r a devise, has been held in subservience 
to the object of tlie will, because at the time 
of making it, the testator had some worth- 
less or pretended claim to it The law fa- 
vours the heir at law, and has devised no 
flctltious extinguishment or estoppel to bar 
his claim as against the pretended or doubt- 
ful claims of the devisee. 

Judgment for plaintiff. 



Case K"©. 5,460. 

GIRARD V. WARE et al. 

[Pet 0. C. 142.] 1 

Circuit Court, D. Pennsylvania. April Term, 
1815. 

llAniSERS' "Wages. 

1. Seamen, forcibly put on shore by the cap- 
tors, from a vessel, which was afterwards ran- 
somed, and arrived at her port of destination, 
navigated from the place of. capture, by a new 
crew, the owners not having given the original 
crew an opportunity to rejoin the vessel; are 
entitled to wages, subject to a contribution for 
the ransom, 

[Cited in Van Beuren v. Wilson, 9 Cow. 160.] 

2. The nett proceeds of the ship and cargo, at 
the port of discharge, and not the invoice cost 
of the cargo; with the wages of all the persons 
belonging to the ship; must contribute to the 
ransom. 

The ship Montesquieu, belonging to the ap- 
pellant sailed from Canton, on her return to 
Philadelphia, in November, 1S12; and in 
March, 1S13, was captured, within the capes 
of Delawai-e, by the British blockading 
squaxh'on; her a-ew were put on shore, for- 
cibly, by the captors, and they arrived at 
Philadelphia. 'Mr. Girard, after the capture, 
negociated with the enemy, for the ransom 
of his ship; and had a flag of truce granted 
to him, by the government, to carry down 
the ransom money, which amounted to one 
hundred and eightj-- thousand dollars, to Sir 
John Beresford, who commanded the squad- 
ron. The vessel, which carried the money, 
also took down hands to navigate the ship 
np to Philadelphia. As soon as the appellees 
heard of the ransom, which, however, was not 
until after the vessel with the ransom money 
had left Philadelphia, they called at the ap- 
pellant's counting house, and offered their 
services to bring up the ship; but they were 
informed, tliat the appellant had left direc- 
tions that they were not to be employed. 
The ship, with her cargo on board, arrived in 
safety at Philadelphia, her port of destina- 
tion. This suit was brought to recover the 

a [Reported by Richard Peters, Jr., Esq.] 



wages of the crew, who had been put on 
shore, by the captors, from one half of the 
time that the vessel was at Canton, to the 
time of her aiTival at Philadelphia; the wa- 
ges for the outward voyage, and for the 
other half of the time the ship remained at 
Canton, having been paid. 

Peters, for appellees, contended that they 
were entitled to recover their full wages, sub- 
ject to a contribution, with the ship and 
cargo, according to the nett value of both, 
at the port of Philadelphia. He cited 1 Bsp. 
237; 3 Esp. 36; 3 Mass. 37; 2 Mass. 39; Chit 
Law Nat 98; Hart v. The Littlejohn [Case 
No. 6,153]; Howland v. The Lavinia [Id. No. 
6,797]; Singstrom v. The Hazard [Id. 12,905]; 
Story, Abb. 508, 510, 512, 395, 396; 4 East, 
560; 2 N. T. Term R. 284, 291; 8 Term R. 
276, and also the case of Mason v. The Blai- 
reau, 2 Cranch [6 U. S.] 310, and of Bond v. 
The Cora [Case No. 1,620]. 

On the other side, Messrs. Dallas and In- 
gersoU, contended that no wages were due,» 
if a crew do not perform the whole voyage; 
and another crew are hired to complete it; 
but if they are entitled to wages, only the 
invoice price of the cargo, should conti-ibute. 
Story, Abb. 509; Lord Raym. 1211. 

The invoice price was, one hundred sixty- 
fom* thousand seven hundred and forty-four 
dollars. The sales of the cargo at Philadel- 
phia, amounted to four hundred eighty- 
eight thousand sis hundred and fifty-five dol- 
lars. The ship was worth from fifteen to 
twenty thousand dollars. 

G. M. Dallas and Ingersoll, for appellant 
Peters and Delany, for appellees. 

WASHINGTON, Circuit Justice. The court 
is of opinion, that the appellees, having been 
separated from the ship, by the captors, and 
forcibly put on shore, are entitled to their 
full wages, from half the time the ship re- 
mained at Canton, to their arrival at Phila- 
delphia; subject to contribution, on accoxmt 
of the ransom; notwithstanding the appel- 
lant hired other persons, to bring fhe ship to 
Philadelphia. The appellees were not bound 
to offer themselves to perform this service, 
before they knew of the ransom; and that 
offer, then, to do it, being rejected by the 
appellant, they are in no default. This opin- 
ion is formed, upon an attentive examination 
of all the cases. 

The nett proceeds of the whole cargo, on 
board, whether belonging to the appellant 
the master, supercai-go, or any other person, 
according to its amount, at the port of Phil- 
adelphia; and the value of the ship, together 
with the wages of the appellees, and of the 
officers of the ship; must contribute towards 
paying the ranson. 

It was referred to the clerk, to ascertain 
the rate of contribution, to be deducted from . 
their wages; and a decree was given for the 
balance. 
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Case "No. 5,461. 

GIRARD FIRE & SIARINE INS. "CO. v. 
GUERARD et al. 

[3 Woods, 427] i 

Circuit Court, S. D. Georgia. Nov. Term, 1878. 

Jurisdiction in Equitt — Fijaud op Person not 
Pakty to Suit— Discovert. 

A court of equity has no jurisdiction of a suit 
on a bond wliich, it is alleged, was, through tlie 
fraud of a person not a party to the suit, deliv- 
ered up to be canceled, but which it was claimed 
was still in force, where no discovery was 
sought, and where the bill furnished a substan- 
tial copy of the bond. 

In equity. Heard on demurrer to the bill. 

The bill alleged in substance as follows: 

On July 0, 1S75, the complainant, a fire and 
marine insurance company of the city of 
Philadelphia, appointed one Benjamin E. 
Guerard, of Savannah, Georgia, its agent 
for that place. Guerard accepted the ap- 
pointment, and on the same day executed 
and delivered his bond to the complainant, 
In the penal sum of three thousand dollars, 
•with the defendants Richard D. Guerard 
and H. F. Train, sureties, conditioned, among 
other things, for the faithful performance of 
bis duty as agent of tlie complainant, ac- 
cording to its rules and instructions, and for 
the payment to complainant of all cash 
premiums due on policies issued on applica- 
tions for insurance taken by him or under 
bis direction, and delivery, without fraud or 
delay, of all moneys, papers, notes, or other 
property which should come into bis bands 
or under his control as sueb agent, and 
■wbieb belonged to complainant Having 
given such bond, the said Benjamin E. Guer- 
ard entered on bis duties as sueb agent. Ou 
or about October 1, 1875, it became known 
to complainant that Richard D. Guerard, 
one of the said sureties on said bond, and 
one of the defendants to the bill, bad become 
a copartner of said Benjamin E. Guerard, in 
the insurance agency business, at Savannah, 
which included the agency of complainant. 
The interest of Richard D. Guerard in the 
business continued until about December 
20, 1870, at which time both he and Ben- 
jamin E. Guerard represented to complain- 
ant that Richard D. Guerard had sold bis 
interest in said business to said Benjamin 
E. Guerard, and was about embarking in 
other business enterprises in -which it was 
required of him that he should be free from 
any possible embarrassment as a surety for 
others, that said Richard D., therefore, de- 
sired to be relieved from bis suretyship ou 
said bond, and that if the bond was deliver- 
ed up, the said Benjamin E. would furnish 
to complainant a new bond of indemnity. 

Benjamin E. Guerard bad, since be be- 
came the agent of complainant, made from 
time to time reports showing the policies of 
insurance issued and the premiums received 

1 [Reported by Hon. Willinm B. Woods, Cir- 
cuit .Judge, and here reprinted by permission.] 



by bim, and complainant having full con- 
fidence in the truth of bis reports, it appear- 
ed, therefore, wben said request to deliver 
up said bond was made, that the complain- 
ant had received from Benjamin E. Guerard 
all monej's due from bim by j-eason of bis 
agency, and that all the conditions of bis 
bond, up to the 20tb day of December, 1876, 
bad been fully performed. Complainant^ 
therefore. In compliance with the request of 
Benjamin E. and Richard D. Guerard, did^ 
on the Stb of February, 1S77, return by mail 
to Benjamin E. Guerard the said bond, the 
complainant having before that time receiv- 
ed from bim a new bond of indemnity, dated 
December 20, 187G. On investigation, insti- 
tuted after the return to Benjamin E. Guer- 
ard, of said bond of indemnity, it turned out 
to be the fact, that prior to the dissolution of 
said partnership, on December 20, 1876, Ben- 
jamin E. Guerard bad, at various times, 
made false and fraudulent reports of the 
policies issued and premiums received by 
bim; that upon the policies issued be re- 
ported premiums received by bim only to 
the amount of forty-nine dollars and fifty- 
five cents, when, in fact, the amount receiv- 
ed by him up to December 20, 187G, wa& 
twelve hundred and sixty-one dollars, and 
tlie amount fraudulently withheld by him, 
and not accounted for, was the difference 
between said amounts, to wit: the sum of 
twelve hundred and eleven dollars and forty- 
five cents. This last-named sum, with iU' 
terest, still remains due and unpaid. 

According to the rules of the complainant, 
well known to Benjamin E. Guerard, it was 
bis duty to report monthly, the amounts re- 
ceived by him for premiums. This duty he 
failed to perform, and complainant had no 
knowledge or information of the falsity of 
the reports of Benjamin E. Guerard, or of 
bis fraudulent conduct towards complainant, 
until after the first-mentioned bond of in- 
demnity bad been returned to bim. Had 
complainant known or suspected the true 
state of facts, it would not have returned 
the bond to Benjamin E. Guerard, but was 
induced so to do by bis fraudulent reports 
and representations. The return of the bond 
was obtained from complainant by means 
of the fraud and concealment of material 
facts practiced by Benjamin E. Guerard. 
The condition of the bond of indemnity so 
returned bad been broken, and all the ob- 
ligors were liable thereon before its return 
to Benjamin E. Guerard. Complainant has 
requested the return of said bond, but it has 
not been returned. 

Discovery is waived, and the bill prays 
that the defendants Richard D. Guerard and 
H. F. Train might be decreed to return and 
deliver up said bond, if it is in their posses- 
sion or control; if it has been lost or de- 
stroyed, that the court would by decree es- 
tablish it, and that defendants might be or- 
dered and decreed, jointly and severally, to 
pay to complainant the said sum of $1,211.45 



[10. Fed. Cas. page 443] 



(Case No. 5,461) GIRARD* 



and interest, and all losses, damages and 
expenses ■which complainant may have sus- 
tained by reason of the promises and the 
breaches of the condition of said bond afore- 
said. A substantial copy of the said bond 
of indemnity is, as the bill alleges, appended 
thereto as an exhibit The principal in the 
bond, Benjamin E. Guerard, was not made 
a defendant to the bill, but it was alleged 
that he had absconded, and, at the time of 
filing the bill, the complainant did not know 
his place of residence or sojoiurn. The de- 
fendants demurred to the bill on tlie ground 
that this court, as a court of equity, had no 
jurisdiction of the case made by the bill, 
there being a plain, adequate and complete 
remedy at law. 

WHliam Garrard, for complainant. 
John M. Guerard and J. R. Saussy, for de- 
fendants. 

WOODS, Circuit Judge. The bill cannot 
be sustained on the ground of discovery, for 
discovery is expressly waived, nor on the 
ground of account, for the complainant 
states with precision the amourt he claims, 
and If anything is to be added by way of 
iuterest or exijenses, that can be ascertained 
as well in a court of law as of equity. Does 
the fact that the bond is not in the posses- 
sion of complainant, but that its possession 
has been obtained by the fraud of one of the 
obligors, give a court of equity jurisdiction? 
It does not, if, notwithstanding these facts, 
there still remains to complainant a plain, 
adequate and complete remedy at law. 
These circumstances do not, either in stating 
the case by pleading, or in proving it by ev- 
idence, in a court at law, present any obsta- 
cle to a complete and adequate remedy. 
When a party pleads a deed, or claims or 
justifies under it, he must, as a general rule, 
make profert of it. But there are excep- 
tions to this rule, among which is the case 
where the deed is lost or destroyed, or is in 
the possession of the opposite party. These 
circumstances dispense with the necessity of 
profert Steph. PL 439^41. 

In proving the averments of the declara- 
tion, when the instrument sued on was lost 
or in possession of opposite party, there 
would be no obstacle in a court of law. 
Even where a written instrument which is 
required in evidence is in the possession of a 
third person, yet if there is a privity between 
such person and the party, a notice to the 
parly is sufhcient to let in evidence of its 
contents. And in case the other party re- 
fuses to produce an original deed or agree- 
ment which is in his possession, and which 
he has had notice to produce, secondary evi- 
dence of the contents will be received with- 
out proof of the execution of the original. 
1 Phil. Ev. 440, 452. This is substantially 
the rule enacted by the Code of Georgia, 
without regard to the means by which the 
paper got into the possession of the opposite 



party. See Code, §§ 350S-3510. So that if 
.the complainant had brought 'an action at 
law on the bond, he vpould have found no- 
difficulty incident to the limited powers of 
tlie court, either in stating his case upon the- 
pleadings, or sustaining it upon the evidence. 

But it is insisted by complainant's counsel 
that the bill avers fraudulent conduct and 
practices on the part of the principal of the- 
bond in obtaining its return, and that these- 
averinents give a court of equity jurisdic- 
tion. In answer to this, it is to be observed,, 
first, that it is not the fraud of a party de- 
fendant to the bill which is complained of. 
There is no averment that either Richard D. 
Guerard or H. P. Train was guilty of any 
fraudulent practices in obtaining possession 
of the bond or otherwise. It is fraud prac- 
ticed by a party defendant and not by third 
persons, which gives a court of equity juris- 
diction. 1 Story, Eq. Jur. § 203. 

It is not mere fraud which confers juris- 
diction on a court of equity. A party may 
be guilty of fraud in the warranty of person- 
al property sold, but nevertheless the rem- 
edy is at law on the wan-anty. So, if the 
maker of a bond by fraudulent ai'tifice, or 
even theft, gets possession of the bond from 
the obligee, still if the obligee has a dupli- 
cate of the bond he cannot proceed in equity 
to recover upon the bond. A court of equity 
has jurisdiction to relieve from the conse- 
quences of fraud, as where a bond or note- 
is procured, or deed of conveyance obtained, 
on false and fraudulent pretenses. So where- 
a bond or deed is delivered up on fraudu- 
lent representations and is canceled or de- 
stroyed. Crosse v. Bedingfield, 12 Sim. 33;. 
East India Co. v. Donald, 9 Yes. 275. But 
in this case there is no averment that the 
bond is lost, destroyed or canceled. The 
averment is simply that one of the parties 
to the bond, not a party to the suit had, by 
false pretenses, obtained the possession of 
the bond, and the complainant, by his bill, 
furnishes what he avers to be a substantial 
copy. The bond is still in force, for the- 
fraudulent acts of the principal in getting 
possession of it do not cancel it Even- 
deeds canceled by fraud and imposition are 
still in force. U. S. v. Spaulding [Case No. 
1C,3G5]. The bond, from all that appears by 
the bill, is in existence, is still in full force 
and effect, and it can be pleaded and proven 
without difliculty or obstruction in a court 
of law. Under these cii'cumstances it seems 
clear that the fraud of one not a party to- 
the suit, in getting the possession of the 
bond from the obligee, does not authorize it 
to go into a court of equity .for relief. 

The rule to govern such cases is laid down 
with great precision and clearness by Mr. 
Justice Campbell in the case of Hipp v. Ba- 
bin, 19 How. [GO U. S.] 271: "The result of 
the argument is, that whenever a court of" 
law is competent to take cognizance of a 
right and has power to proceed to a judg- 
ment, which affords a plain, adequate and. 
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complete remedy without the aid of a court 
of equity, the plaintiff must proceed at law, 
■because the defendant has a constitutional 
right to a trial by jury." 
The demurrer to the hill must he sustained. 



GIRAUD FIRE & MARINE INS. CO. {YEO- 
MANS v.). See Case No. 18,136. 



OIHARP LIFE INS. CO. (HIDELL v.). 
Case No. 6,464. 



See 



Case No. 5,463, 

GIRARDEY v. MOORE et al. 

[3 Woods, 397; 1 4 Am. Law T. Rep. (N. S.) 
387; 23 Int. Rev. Rec. 204; 5 Cent. Law J. 
78; 1 Mouth. Jur. 344.] 

Circuit Court, S. D. Georgia. April Term, 1877. 

-JcRiSDiCTiox — Citizenship of Pakties — Act of 

Maucii 3, 1875— Nominal Pakties— Removai, 

OF U'uoLE Suit — Act of July 27, IfcCG. 

1. Wlienever the coutroversy in a suit is be- 
tween citizens of different states, it is within 
the judicial power of the United States, tliougli 
there are other persons in the case citizens of 
the same state, with a person or parsons on the 
opposite side to them. 

2. Subject to a limitation as to the amount in 
controversy, the act of March 3, 1875 [18 Stat. 
470], "to determine the jurisdiction of circuit 
courts of the United States, and to regulate the 
removal of causes from state courts, and for 
other purposes," invests the federal courts with 
jurisdiction ai'ising from diverse citizenship of 
litigant parties, co-extensive with the judicial 
power conferred upon the general government 
by tlie constitution. 

[Cited in Van Brunt v. Corbin, Case No. 16,- 
S32; Wormser v. Dahlman, Id. 18,043.] 

3. Persons who are only nominally interested 
in the controversy cannot confer jurisdiction or 
take it away. 

4. Under the act of March 3, 1875, mentioned 
in head-note 2, if some of the plaintifEs and 
some of the defendants to a suit are citizens 
•of the same state, the removal of the cause must 
be sought by ail the plaintilfs or all the defend- 
ants. 

5. Tint if all the plaintiffs on the one hand, 
and all the defendants on the oth^r, are citizens 
of different states, then any one or more of 
either may remove the cause. 

G. Under the said act of March 3, 1875, the 
wliole suit must be removed, or no removal can 
take place. 

7. The said act of March 3, 1875. does not re- 
peal that part of the act of July 27. 1806 (14 
Stat. 306), which authorizes one defendant, if a 
citizen of another state, to separ.ate his case 
from that of the other defendants, who are citi- 
zens of the state where the suit is brought, and 
to remove it to the federal court. 

Bill in equity [brought by Martha M. 
Girardey, for herself and as guardian of her 
children, against Andrew M. Moore, John 
"W. Bessman, and Isidor P. Girardey, and] 
removed to the United States circuit court 
from the Richmond superior court. Heard on 
motion to remand to the state court 

1 [Reported by Plon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



W. W. Montgomery, for the motion. 
W, H. Hull, contra. 

BRADLEY, Circuit Justice. This cause 
was commenced in December, 1875, in the 
superior court of Richmond county, Georgia, 
and was removed by Moore, one of the de- 
fendants, so far as it concerned him, to this 
com-t, in October, 1876, he being a citizen 
of Pennsylvania, and the other parties all 
being citizens of Georgia. Motion is now 
made to remand the cause, on the ground 
that it cannot be thus split into two causes 
under the existing state of the law. The 
natin*e of the case is as follows: The bill 
charges that certain property in Augusta, 
known as "Lafayette Hall and the Opera 
House," on which aioore holds a mortgage 
for twenty-seven thousand dollars, is sub- 
ject to a ti'ust for the benefit of the com- 
plainant, Mrs. ' Girardey, and her children, 
paramount to the mortgage; that it was 
property which was pm-chased by the de- 
fendant, Isidor P. Girardey (her husband), 
with the proceeds of other property which 
he had conveyed upon said trust to the re- 
maining defendant, Bessman, but the deed 
had not been recorded, and was lost; that 
after the purchase of Lafayette HaU and 
the Opera House, Girardey borrowed §27,000 
of Moore, and gave him the mortgage in 
question; and that Bessman, the trustee, 
acted as Moore's agent in making the loan, 
thus affecting him with notice of the trust. 
The bill charges Girardey with receiving the 
rents and profits, and Bessman with breach 
of ti'ust, and prays an account there, and 
that Moore may be enjoined from selling the 
property under his mortgage (which he is 
seeking to do) until the trust has been estab- 
lished, and for general relief. Moore, in his 
petition to have the cause removed as to 
him, states that the conti-ovei-sy in the suit 
is wholly between him and the complain- 
ants, and can be determined, as between 
them, without the presence of the other de- 
fendants as parties in the cause. His coun- 
sel contends that the removal was authorized 
by the act of July 27, 1866, (14 Stat. 30G), 
or if that is repealed, then by act of March 
3, 1875. The counsel of complainants insists 
that the act of 1S6S is repealed by that of 
1875, and that the latter does not authorize 
the removal of a cause in the mannei* in 
which this has been removed; and that nei- 
ther act authorizes this cause to be split in 
this way. 

In order to get at the state of the law on 
this subject, it will be necessary briefly to 
review the history of the legislation which 
has been adopted in relation to the removal 
of causes from the state to the federal courts, 
on the ground of the parties being citizens 
of different states. Without noticing other 
conditions as to amount, etc., the judiciary 
act of 1789. § 12, authorized a removal where 
the suit is by a citizen of the state where 
the suit is brought, and against a citizen of 
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another state. If there were more than one 
plaintiff or defendant, the courts held that 
all of the plaintiffs must be citizens of the 
state Tvhere the suit is brought, and that 
all the defendants must be citizens of other 
states. The act of July 27, 1866 (14 Stat. 
306), without making any change in the re- 
quirement as to the citizenship of the plain- 
tiffs in the state where the suit is brought, 
authorized a'' removal of the suit so far as 
it relates to a defendant who is a citizen of 
another state, though there are other de- 
fendants citizens of the state in which the 
suit is brought, if, so far as it relates to the 
former, it is brought for the purpose of re- 
straining or enjoining him, or is a suit in 
which there can be a final determination of 
the conti'oversy, so far as concerns him, 
without the presence of the other defendants 
as parties in the cause. Both of these acts 
give the right to remove the cause to the de- 
fendant alone. The act of March 2, 18G7 
(14 Stat. 558), gives the right of removal, 
when a suit is between a citizen of the 
state where the suit is brought, and a citizen 
of another state, to the latter, whether plain- 
tiff or defendant, on his making affidavit that 
he has reason to believe that, from prejudice 
or local influence, he will not be able to 
obtain justice in the state court. This act, 
like the act of 1789, has been held to apply 
only to cases where all the parties on one 
side are citizens of the state where the suit 
is brought, and all the parties on the other 
side are citizens of another state, or otlier 
states. Lastly, the act of March 3, 1875 (IS 
Stat 470), gives a right of removal to either 
party in every suit in which there is a con- 
trovei-sy between citizens of different states; 
and where the controversy is wholly between 
citizens of different states, and can be fully 
determined as between them, it authorizes 
any one or more of the plaintiffs or defend- 
ants actually interested in such controversy 
to remove the suit. This act repeals all 
acts and parts of acts in conflict therewith. 

Tlie act of 1875 undoubtedly gi'eatly en- 
larges the class of cases which may be re- 
moved fi'om the state into the federal 
courts, and a more careful examination of 
it may be useful on this occasion. Before 
this, congi'ess had never invested the federal 
courts with the jmisdiction arising from di- 
verse citizenship of litigant parties co-ex- 
tensive with the judicial .power conferred 
upon the general government. Subject to a 
limitation as to the amount in controversy, 
this was attempted to be done by that act. 
It declares, in section first,- that the circuit 
courts of the United States shall have origi- 
nal cognizance (concurrent with the courts of 
tlie several states) of all suits of a civil na- 
ture at common law or in equity, in which 
there shall be a controversy between citi- 
zens of different states; and in the second 
section it gives to either party, in such a suit 
as we have seen, Oie right to remove the same 
fi'om a state com't (if originally commenced 



there) to the circuit court. And where the 
conti'oversy is wholly between citizens of 
different states, and can be fully determined 
as between them, it authorizes any one or 
more of several plaintiffs, or of several de- 
fendants, thus to remove the suit The ti'ue- 
interpretation of this statute involves the 
true interpretation of the constitutional pow- 
er. The jurisdiction given to the circuit com*t 
is as broad as the judicial power. 

Now, 'as to the extent of the judicial power 
I never had a doubt My view may not be 
the correct one, but it is that which I hav& 
ever entertained; and, as yet, there has been 
no decision of the supreme court to the con- 
trary, whatever dicta may have dropped 
from different judges; and it is this, that 
whenever the controversy in a suit is be- 
tween citizens of different states, it is within 
the judicial power of the United States, 
though there are other persons in the case 
citizens of the same state with a person or 
persons on the opposite side to them. The 
grant of judicial power is in the affirmative, 
it extends to controversies (and of com-se to- 
all controversies) between citizens of differ-' 
ent states. There is no negative; no excep- 
tion of any cases in which the same con- 
troversy has also citizens of the same state 
on tlie two sides thereof. If the controversy 
involved is a controversy between citizens of 
different states, it is within the term, and I 
think within the spirit of the power granted. 
Tbe constitutional language cannot be satis- 
fied without giving it this construction. ,To 
say that it only embraces those controversies 
in which all the parties on one side and all 
the parties on the other side are citizens of 
different states, is to interpolate a limita- 
tion in the constitution which is not found 
there. Of course, persons who are only nomi- 
nally interested in the contx-oversy cannot 
confer jurisdiction and cannot take it away. 
This has been frequently- decided under the 
former laws. 

It is objected to this view that it would 
be attended with great inconvenience, by 
having the effect of giving jurisdiction to; 
the federal courts in cases where only a 
single one of many plaintiffs or defendants 
happened to be a citizen of another state. 
But the eontraiT view would be attended 

. with equal inconvenience, for cases wotild 
arise (as Ihey nave often arisen under the old ' 
law as construed by the courts) in which one 
of many plaintiffs or defendants happening 
to be a citizen of the same state with one 
of the parties on the opposite side has de- 
feated the jurisdiction. Extreme cases of 
the sort would undoubtedly arise whichever 
view may b.e taken, but no intermediate view 
can be taken which will avoid them. The 
argument ab inconvenienti is worth nothing, 
for it neuti-alizes itself by equal weight on 
both sides. I do not regai-d the consti-uction 

given to the old judiciary act as at all conclu- 
sive on this question. I refei' to those deci- 
sions in which it was held that all the plain- 
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tiffs must be citizens of tlie state where the 
suit -svas brought, and all the defendants 
must be citizens of other states. They were 
made upon the peculiar language of that act 
and took their origin at a period when a 
strict consti-uction of federal jurisdiction in 
judicial matters was in vogue. The circum- 
stances which induced this tendency are fa- 
miliar to every student of American history. 
If I am right in my construction of the act 
of JIarch 3, 1875, the right of removing a 
cause from the state com-t to the circuit court 
■of the United States exists in all cases where 
there are substantial parties, citizens of dif- 
ferent states, on opposite sides of the cause, 
although there are parties on opposite sides 
who are citizens of the same state. But then 
arises the question: To whom is the right of 
removal given? The answer to this ques- 
tion, as derived from the second section, is 
that it is given to either party^ that is, to the 
plaintiffs or the defendants, in either case 
acting collectively, and where the eonti'o- 
versy is wholly between citizens of different 
states, and can be determined as between 
them, the right is given to any one or more 
of the plaintiffs or defendants actually in- 
terested in the controversy. In other words, 
if some of the plaintiffs and defendants are 
citizens of the same state, the removal must 
be sought by all the plaintiffs or by all the 
■defendants. One of several plaintiffs or one 
of several defendants cannot in that case re- 
move the cause. But if all the plaintiffs on 
the one hand, and all the defendants on the 
other, are citizens of different states, then 
it does not require all the plaintiffs nor all 
the defendants to remove the cause^ but any 
one or more of either may do it. But in 
either case it is the suit that is removed, and 
not a part of the suit. If my construction of 
the act of 1875 is correct, it is clear that the 
removal of the cause could not be had under 
that act unless Bessman and Isidor P. 
Girardey are to be regarded as merely nom- 
inal parties, and the real controversy in the 
suit is wholly between the complainants and 
the defendant Moore, as stated by the latter 
in his petition for removal. It is not at all 
improbable that the principal object of the 
suit was to defeat Moore's mortgage; but 
the frame of the bill is conceived for the pm*- 
pose of establishing the trust,, and the post- 
ponement of the mortgage as a consequence 
thereof, and Bessman being the alleged trus- 
tee, and Isidor P. Girardey being the owner 
of the property to be affected, it cannot be 
said that the conti'oversy in the suit is wholly 
between the complainants and Moore. His 
conti-oversy with the complainants may, it 
is ti'ue, be disposed of separately. But un- 
der the act of 1875, the whole suit must be 
removed, or no removal at all can taKe place. 
It becomes important, therefore, to deter- 
mine whether the act of 1875 has repealed 
the act of 1866. If it has, the case is ended 
here. If it has not, then the removal may, 
perhaps, be supported by the latter act 



The act of 1875 does not profess to repeal 
any acts, or parts of acts,, which are in 
conflict with it Is that part of the act of 
1866 which authorizes one defendant, if a 
citizen of another state, to separate his case 
from that of the other defendants who are 
citizens of the state where the suit is brought, 
and to remove it into the federal court, in 
conflict with anything in the^act of 1875? 
Cannot both stand together? In a ease like 
the present, the act of 1875, as I understand 
it, would authorize all the plaintiffs or all 
the defendants collectively to remove the 
whole suit. The act of 1866 authorizes a de- 
fendant, not being a citizen of Georgia, to 
remove the case as to him, if there can be a 
final determination of the controversy, so far 
as he is concerned, without the presence of 
the other defendants as parties in the cause. 
It seems to me that there is no conflict here, 
no reason why both acts should not stand. 
I conclude, therefore, that the act of 1806, 
so far as it authorizes a defendant to re- 
move a cause as to him, is not repealed by 
the act of 1875. And I see no reason why 
the controversy between the complainants 
and Moore cannot be finally determined with- 
out the presence of the other defendants. 
Had the complainants filed the bill against 
Moore alone, he could have demurred to it 
for want of parties. He had obtained an or- 
der to issue a fi. fa. for sale of the mortgaged 
premises, and had issued the writ, and the 
sheriff had advertised the property for sale. 
The bill, on the facts alleged, would well 
have lain against him alone to enjoin him 
from selling the property, and to establish 
the trust as against his mortgage. The other 
defendants would have been proper pai'ties, 
but I think they would not have been neces- 
sary parties to the case. 

If this view is correct, this controversy be- 
tween him and the complainants may be de- 
termined without the presence of the other 
defendants as parties in the cause. The mo- 
tion to remand the cause is refused. 
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Case No. 5,463. 

GIRO et al. v. The AJLEXANDER WISE. 

[N. Y. Times, May 8, 1862,] 

District Court, S. D. New York. 1862. 

Salvage— Fkiokitv— Bottomry xsd Respoxdes- 

TIA — DiSCHAKGE. 

[1. Salvage claims are paramount to that ot 
the holder of a bottomry aiid respoudentia 
bond.] 

[2. The borrower on a bottomry and respoR- 
dtutia bond of moneys advanced on the risk 
of the voyage, payable by its terms on the ar- 
rival of the vessel at her port of discbarge, and 
ctuditioned to be void if the vessel is utterly 
lost, is discharged, and the bond rendered void, 
by the total loss of the vessel on her voyaire, 
though part of her tackle and cargo is saved.] 
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fEn admiralty. Libel in rem by Emanuel 
Oiro and others against the cargo of the brig 
Alexander Wise on a bottomry and respon- 
dentia bond.] 

This was an action upon a bottomry bond. 
The British brig Alexander Wise, while on a 
voyage from aiarseilles to New York, ran 
upon a reef and was injured so as to make 
it necessary for her to go to Gibraltar, dis- 
charge her cargo and obtain repairs and sup- 
plies. Her master, James Pill, ordered the 
repairs and supplies, and to secure the mon- 
■eys advanced to pay the bills, amounting to 
£1,198, he executed a bottomry and respon- 
dentia bond, by which that sum, with 21 per 
cent maritime interest, was declared to be 
secured "upon the said vessel, her hull, 
tackle, apparel, furniture, freight and ap- 
purtenances, and upon the cargo now laden 
on board." It declared that the obligees had 
consented to advance the money on such se- 
curity, "and on the risk of the said voyage 
to New York, and it provided that if the 
said vessel "do and shall proceed with all 
convenient dispatch from the port of Gibral- 
tar to. New York aforesaid, (the damages and 
accidents of the seas and of navigation ex- 
cepted,) and if tne said James Pill, his heirs, 
executors and administrators, within two 
days next after the arrival of the said ves- 
sel at New York aforesaid, do and shall, well 
and truly, pay, or cause to be paid," the said 
sum, &c., and interest; "or if, in the com'se 
of the voyage aforesaid, the utter loss of the 
aforesaid brig shall xmavoidably happen," 
then tlie bond was to be void, otherwise of 
force. 

The vessel sailed from Gibraltar on the 
voyage, but was lost by perils of the sea, 
having been wrecked near Wilmington, N. 
C. A part of the cargo was taken out of 
her by salvors, and was brought to this port, 
subject to salvage claims exceeding the 
amount due on the bond. After the cargo 
was taken out, the vessel took fire and final- 
ly went to pieces, and was wholly lost by 
perils of the sea, although some pieces of the 
huU, a few sails, a small portion of the rig- 
ging, a boat and three kedge anchors were 
saved and were sold near where she was 
wrecked. This libel was filed against the 
cargo alone, which was claimed by the origi- 
nal consigners and also by the salvors. 

IMr. Owen, for libelants, 
Mr. Hand, for claimants. 

HELD BY THE COURT (HALL, District 
Judge): That the salvage claims are para- 
mount to that of the bondholders, because 
the salvage service was rendered after the 
bondholders' lien attached. That there is 
nothing in the evidence to justi^ the com't 
in reforming the contract between the par- 
ties. There was no fraud or mistake affect- 
ing its terms or its execution, and the court 
must determine the rights of the parties upon 
the bond as executed. That the provisions of 
the bond ai'e clear and ^mequivocal. The 



money secured is declared to be advanced on 
the risk of the voyage to New York, and it 
is made payable only after the arrival of the 
vessel in that port, and it is fm-ther declared 
that if an utter loss of the vessel during the 
voyage shall unavoidably happen, the bond 
shall be void. That as long as the vessel or 
other subject of the hypothecation remains in 
specie and has not been wholly lost by cap- 
ture or otherwise, the borrower on bottomry 
or respondentia is not discharged. But the 
fact that the vessel and cargo were both 
hypothecated by the master in this instru- 
ment does not authorize any strained con- 
struction of the language of the bond for 
the benefit of the lenders. That the bond 
is void by its own terms. The day of pay- 
ment has not arrived and can never arrive. 
The vessel has been totally lost and the bor- 
rower is discharged. Decree dismissing 
libel with costs. 
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Case ]Sro. 5,464. 

GITTINGS V. BURGH. 
[2 Cranch, C. C. 97.] i 

Circuit Court, District of Cohimbia.. Dec. 
Term, 1S13. 
Appeal — New Evidence. 
New evidence cannot be heard upon an ap- 
peal from the orphans' court. 

THE COURT (nem. con.) was of opinion 
that upon an appeal from the orphans' coui't, 
new evidence could not be heard. 



Case "No, 5,465. 

GITTINGS V. CRAWFORD. 
[Taney, 1.] s 

Circuit Court, D. Maryland. April Term, 

1S3S. 

JumSDicTiox OF District Cogrt— Scits agaisst 

CossuLs AXD Vice-consuls— iJiaiuxi- 

TiES — Laws of Nations. 

1. In the second section of the 3(1 article of 
the constitution of the Unitpd States, it is 
declared that "in all cases affecting ambassa- 
dors, other public ministers, and consuls;, and 
those in which a state shall be a party, tue 
.supreme court shall have original jurisdiction:" 
held, that this does not conflict with and ren- 
der unconstitutional the act of congri'ss passed 
24th September, 1789, § 9 [1 Stat. 70], Kiviiis? 
jurisdiction to the district court of the United 
States, in civil cases, against consuls and vice- 
consuls. 

[Cited in State of Texas v. Lewis, 14 Fed. 
07. Quoted in Bors v. Preston, 4 Sup. Ct. 
410, 111 U. S. 258.] 



1 [Reported by Hon. William Craiich, Chief 
Judge.] 

2 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 
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2. The grant of Jurisdiction over a certain 
subject-matter to one court, does not, of itself, 
imply that that jurisdiction is to be exclusive. 

[Cited in Bors v. Preston, 4 Sup. Ct. 410, 
111 U. S. 258.] 

3. A consul is not entitled, by the laws of 
nations, to the immunities and privileges of an 
ajnbassador or public minister. He is liable to 
civil suits, like any other individual, in the 
tribunals of the country in which he resides. 

[Cited in Bors v. Preston, 4 Sup, Ct. 410, 
111 U. S. 258.] 

[In error to the disti-ict court of the United 
States for the disti-ict of Maryland.] 
At law. 

Mr. JIcMahon, for plaintiff in error. 
Johnson & G-lenn, for defendant in error. 

TANEY, Circuit Justice. The suit in this 
case was brought by John S. Gittings against 
John Crawford, upon a promissory note made 
by Crawford to Gittings, for $980, dated De- 
cember 27, 1834, and payable twenty days 
after date. The writ stated the plaintiff 
to be a citizen of the state of Jlaryland, and 
the defendant to be the consul of his Bri- 
tannic majesty. The defendant appeared to 
the suit, and moved to quash the writ, on 
the ground that the district court had no 
jui'isdiction over the ease; the court below 
sustained the motion, quashed the writ, and 
gave judgment in favor of the defendant for 
costs. [Case- unreported.] The case has been 
brought here by the plaintiff, by writ of 
error, and the question to be now decided by 
this court is, whether the act of congress of 
September 24, 1789, § 9, giving jurisdiction 
to the district court of the United States, in 
cases of this description, against consuls and 
vice-consuls, is constitutional or not. 

The clause of the constitution of the Unit- 
ed States which is supposed to be violated 
by this law, is that part of the 2d section of 
the 3d article, which declares that, "in all 
cases affecting ambassadors, other public 
ministers and consuls, and those in which a 
state shall be a party, the supreme court 
shall have original jurisdiction." It is in- 
sisted, that the grant of original jurisdiction 
in these cases to the supreme court, means 
exclusive original jurisdiction, and that it is 
not in the power of congress to confer orig- 
inal jurisdiction, in the cases there men- 
tioned, upon any other court. 

The question thus presented for the deci- 
sion of the circuit court, is certainly a diffi- 
cult and embarrassed one. Different opin- 
ions have been expressed upon it by eminent 
men in high judicial stations; and the diffi- 
culties which arise from the words of the 
constitution itself have been gi-eatly multi- 
plied by the different constructions, which, 
at different times, have been given to the 
clause in question. 

The earliest case upon the subject is U. S. 
V. Ravara [Case No. 16,1-22], in the year 1793. 
That was an indictment in the circuit court 
against a consul, for a misdemeanor; and 
the counsel for the defendant moved to quash 



the indictment, upon the ground that the 
clause of the constitution above quoted vest- 
ed exclusive jurisdiction in such cases in tlie 
supreme court, and that the act of 1789, 
which conferred original jurisdiction on the 
cu'cuit court, was unconstitutional and void. 
A majority of the com't, however, overruled 
the objection, and decided that the grant of 
original jurisdiction to the supreme court 
was not exclusive; that congress might vest 
original jurisdiction, in the cases there enu- 
merated, in other courts, and that the act of 
1789, conferring jm'isdiction upon the circuit 
court, was constitutional and valid. At a 
subsequent term of the cii'cuit court, in 1794, 
tlie case came up for trial. Chief Justice Jay 
presiding, and the court charged that the 
defendant was not privileged from prosecu- 
tion in vii'tue of his consular appointment, 
and the jm'y, under that charge, found him 
guilty. 

It appears, then, that in the circuit court, 
upon two different occasions, it was held, 
that the jurisdiction conferred by the consti- 
tution upon the supreme court, in eases af- 
fecting consuls, was not exclusive. And 
these decisions were made by eminent and 
distinguished judges, some of whom had 
been members of the convention which 
framed the constitution, and all of whom had 
taken prominent and leading parts in the 
discussions which preceded its adoption by 
the people. These discussions have all the 
force and authority which courts have uni- 
formly given to the contemporaneous con- 
struction of a law. 

But the authority of the decisions in the cir- 
cuit court was shaken by the case of Marbury 
V. Madison, 1 Cranch [5 U. S.] 137, where the 
question as to the construction of this clause 
of the constitution came, for the fil^st time, be- 
fore the supreme court. In the opinion deliv- 
ered in that case, it was said, in general terms, 
by the court, that the original jurisdiction con- 
ferred on the supreme court was exclusive. 

In Cohens v. Virginia, 6 Wheat. [19 U. S.] 
378, the construction of this part of the consti- 
tution again came under consideration. And 
although the court reviewed and recalled some 
of the dicta in the case of Marbury y. Madison 
[supra], yet what had been there said on the 
point now in question, was not disturbed, and 
the court again strongly intimated that the 
clause granting original jurisdiction to the su- 
prfeme couit was so far exclusive, that con- 
gress could not grant original jurisdiction, in 
the cases enumerated, to an inferior tribunal 
of the United States. 

And in Osborn v. United States Bank, 
"Wheat. [22 U. S.] 820, the chief justice dis- 
tinctly expressed the opinion that the original 
jm'isdiction gi-anted to the supreme com-t, is 
exclusive, and cannot be given by congress 
to any other ti'ibunal. 

It is worthy of remark, that in two of these 
three cases in the supreme coui-t, the ques- 
tion was upon the jurisdictions of that com*t, 
and not upon tlie jurisdiction of an inferior 
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triliimal of the United States. And in the 
last of them, the question was upon the ju- 
risdiction of the courts of the United States, 
as^ponti'adislinguished from the state courts; 
and the further question whether the case 
before them arose imder a law of the Unit- 
ed States. In neither of these tlu'ee, was the 
point directly presented, whether congress 
could grant original jurisdiction to an inferior 
court, in the cases enumerated in the clause 
now in controversy. All therefore that was 
said by the court in these cases, on that ques- 
tion, was by way of argument and illustra- 
tion, and not necessarily involved in the deci- 
sion of the cases then before the court And 
we are warned by the chief justice, in the 
opinion delivered by him in Cohens v. Vir- 
ginia [supra], that principles thus stated are 
not to be regarded as binding adjudications; 
and some of the principles strongly put forth 
by him in the case of Marbury v. Madison, 
are repudiated and overruled in Cohens v. 
Virginia. 

Yet, afteif these repeated declarations of 
the opinion of the supreme com-t, so explicit- 
ly reiterated in the case of Osborn v. United 
States Bank [supra], I should not have felt 
myself at liberty to adopt a different con- 
struction of the article in question, if the ac- 
tion of the supreme court on this subject had 
stopped with the last-mentioned case; for the 
controversy involves no right reserved to the 
states or secm'ed to individual citizens. It 
is a question merely of the distribution of 
power among the com-ts of the United States, 
and when the supreme com-t had so repeated- 
ly expressed its opinion, that that court, un- 
der the constitution, had exclusive original 
jm'isdiction over the subject-matters enumer- 
ated in the clause now under consideration, 
it would hai'dly have been proper or decorous 
in the circuit court to disregard those opin- 
ions, although they were expressed when the 
point in controversy was not directly before 
it. 

But the action of the supreme com-t did not 
stop with the cases above cited; the point in 
dispute was brought directly before the com-t 
in U. S. V. Ortega, 11 Wheat. [24 U. S.] 467. 
That case came before the supreme court up- 
on a certificate of division of the judges of 
the circuit courts and the points presented 
by the certificate were— 1. Whether it was 
a case affecting an ambassador or public 
minister; and— 2. If it were such a case, was 
the act of 1789, giving original jurisdiction 
to the circuit com*t, constitutional or not? 
The court said it was not necessaiy to decide 
the second point, because they were of opin- 
ion that it was not a case affecting an am- 
bassador or public minister. It can hardly 
be supposed, that the supreme court would 
have refused to express an opinion on the 
second point, if they had regarded the ques- 
tion as settled by the previous decisions of 
that court The manner in which they treat- 
ed it when thus directly brought into dis- 
cussion, shows that in their opinion, it was 
IOfed.cas. — 29 



still 'an open one, and had not been concluded 
by anything said in the different opinions of 
the court to which I have before referred; 
and the reporter in a note to this case ex- 
pressly states that the point in question had 
not been decided by the supreme court 

But in another and very late case the court 
have, in my judgment distinctly affirmed the 
constitutionality of the act of 1789, on the very 
point in controversy. In the case of Davis v. 
Packard, 7 Pet [32 U. S.] 281, the question 
was brought before the court by writ of error 
from the com-t of errors of New York, which 
com-t was supposed to have decided that a 
state court had jurisdiction in cases where a 
consul was concerned. It turned out after- 
wards, that the court had not so decided; but 
the supreme court, when the case came before 
them, interpreted the record otherwise, and, 
acting upon that interpretation, reviewed the 
judgment of the court of errors of New York. 
Judge Thompson, in delivering the judgment 
of the supreme com-t, says: "As an abstract 
question, it is difficult to understand, on what 
ground a state com-t can claim jurisdiction of 
civil suits against foreign consuls. By the 
constitution, the judicial power of the Unit- 
ed States extends to all cases affecting 
ambassadors, other public ministers and con- 
suls; and the judiciary act of 1789, § 9 
(1 Stat 76), gives to the district courts of the 
United States, exclusively of the courts of the 
several states, jurisdiction of all suits against 
consuls and vice-consuls, except for certain 
offences mentioned in the act" This lan- 
guage used by the court "with the point dii-ect- 
ly before them, can only be understood as an 
affirmance of the constitutionality of the act 
of 1789; for the exclusion of the state courts 
is not put upon the ground, that they were im^ 
pliedly excluded by the grant of original juris- 
diction in such cases to the supreme com-t; 
but the decision is placed on the grant of pow- 
er to the courts of the United States generally, 
and on the act of 1789, which conferred the 
jurisdiction on the district courts, and exclud- 
ed the state courts. No notice is taken, in 
that opinion, of the clause conferring original 
jurisdiction on the supreme court The exclu- 
sion of the state com-ts is not dei-ived from it, 
but from the act of 1789; so, of course, that 
act was deemed constitutional. 

This decision is in conformity with the con- 
temporaneous construction of the constitution, 
given by the circuit court in the case of U. 
S. V. Ravara, before referred to. And al- 
though the authority of that case was much 
doubted, after the opinions delivered in Mar- 
biu^y V. Madison, Cohens v. Virginia, and Os- 
born V. United States Bank [supra], and more- 
especially on account of the high and just 
reputation of the eminent judge by whom 
those opinions were delivered, yet this vexed 
question ought in my judgment, to be regard- 
ed as now settled by the case of Davis v.. 
Packard [supra]. 

It is worthy of remark, also, that the ele- 
mentary writers, generally, seem to have re- 
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garded the act of 1789 as constitutional, and 
to liave relied on the ease of U. S. v. Ravara; 
Vide [U. S. V. Ortega] 11 Wheat. [24 U. SJ 
473, note; Eawle, Const 221, 222; Conk. 
Exec. Powers, 160; Serg. Const. Law, cc. 17, 
18. 

Independently, however, of any judicial au- 
thority, the conclusions of my own mind must 
have been very clear and free from doubt, 
before I should have felt myself justified in 
pronouncing an act of congress passed in 1789 
a violation of the constitution. It was the 
first congi"ess that met under the constitution, 
and in it were many men who had taken a 
prominent and leading part in framing and 
supporting that instrument, and who certain- 
ly well understood the meaning of the words 
they used. The fact that the law in question 
was passed by such a body, is strong evidence 
that the words of the constitution were not in- 
tended to forbid its passage. 

Nor am I by any means satisfied that the 
words used require a different constniction 
from that given to them by the act of 1789. 
There are no express words of exclusion in 
the clause which confers original jm'isdic- 
tion, in the cases mentioned, upon the su- 
preme court Why should they be implied? 
They are clearly not implied in relation to 
the state courts, in the clause immediately 
preceding, which gives judicial power in cer- 
tain cases to the coiu-ts of the United States; 
for there are some subjects there enumerated 
Irom which it never could have been designed 
to exclude altogether the state authorities. 
Por example, the constitution of the United 
States is the supreme law in the several 
states, and the coiurts of the states are boxmd 
to respect and interpret it, and to declare any 
state law null and void which violates Its 
provisions. Again, the laws of congress, 
when passed in the exercise of its constitu- 
tional powers, are obligatory upon the state 
courts, and must be construed by the courts, 
and obeyed by them, whenever they come 
in conflict with the laws of the state. It is 
true, that the decisions of the state com'ts 
must be subordinate to, and subject to the 
revision of, tlie supreme court of the United 
States, to whom the ultimate decision of 
such questions belongs; yet, the state comrts 
are not, and cannot, from the nature of om* 
institutions, be excluded from all jm'isdiction 
in such matters, and the grant of power to 
the courts of the United States has never 
been held to exclude them. If the gi'ant of 
jm'isdiction to the courts of the United 
States, generally, is not, by implication, the 
exclusion of all othex com-fcg, in the cases 
enumerated in that grant of power, why 
should the grant of original jm-isdiction to 
the supreme coxu-t in certain cases, in the 
veiT same section, and by the next succeed- 
ing clause, be held to imply such exclusion? 
The original jurisdiction conferred on the su- 
- preme co\u:t is not inconsistent with the exer- 
cise of original jurisdiction on the same sub- 
jects by the inferior courts of the United 



States, and there is no necessity, therefore, 
for implying an intention to exclude them. 

Indeed, if the grant of original jurisdic- 
tion, in the cases mentioned, implied esSlu- 
sion of jm-isdietion on those subjects, the ex- 
clusion would seem most naturally to apply 
to the appellate jm'isdiction of the court 
itself, and to prohibit it from the exercise of 
the latter in the cases where the former was 
given. The subject-matter of this part of 
the section is the jm'isdiction of the supreme 
cotu:t and it is divided into appellate and 
original. The cases are enumerated in which 
it shall have original jm-isdiction; and appel- 
late is given to it in others. Now it might 
very well be supposed, that in thus classing 
the subjects upon which it should have origi- 
nal, and upon which it should have appellate 
jui'isdiction, the framers of the constitution 
m^aut to limit its jurisdiction in the manner 
in which it is there divided, and to exclude 
it fi'om original jurisdiction where appellate 
was given, and to exclude it from appellate 
where original was given; and this was sup- 
posed to be the construction given to it in the 
case of Jlarbury v. Madison [supra], by the 
learned judge who delivered the opinion. 
But when the subject was fm-ther discussed 
and considered in the case of Cohens v. Vir- 
ginia [supra], it became manifest, that such 
a consti'uction could not be sustained, with- 
out depriving the supreme court of some of 
its most important and necessary powers; 
powers which, from the whole frame of the 
instrument, it was evidently intended that 
the court should exercise; and which, al- 
though classed in its original jurisdiction, it 
could exercise only in an appellate form, 
when the question arose in a suit in a state 
court. The language used in Marbury v. 
Madison was therefore qualified and explain- 
ed, and it was decided, that the grant of 
original jurisdiction, in the cases enumerated, 
to the supreme court, did not exclude from 
appellate jurisdiction over the same subjects. 
And this latter construction is now the es- 
tablished law of the country. If the ai-- 
rangement and classification of the subjects 
of jurisdiction into appellate and original, 
as respects the supreme eomt, do not exclude 
that ti'ibunal from appellate power in the 
cases where original jurisdiction is granted, 
can it be right, from the same clause, to im- 
ply words of exclusion as respects other 
courts whose jm-isdiction is not there limited 
or presci-ibed, but left for the future regula- 
tion of congress? The true rule in this case 
is, I think, the rule which is constantly ap- 
plied to ordinary acts of legislation, in which 
the grant of jurisdiction over a certain sub- 
ject-matter to one court, does not, of itself, 
imply that that jurisdiction is to be exclu- 
sive. In the clause in question, there is noth- 
ing but mere affirmative words of grant, and 
none that import a design to exclude the sub- 
ordinate jurisdiction of other courts of the 
United States on the same subject-matter. 

Nor is there anything in the official char^ 
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Acter and functions of a consul wMeli should 
lead us to suppose, that the framers of the 
■constitution meant to confine cases affecting 
jsueli officer exclusively to the supreme court. 
A consul is not entitled, by the laws of na- 
tions, to the immunities and privileges of an 
4iml>assador or public minister. He is liable 
to civil suits, like any other individual, in the 
ti'ibunals of the country in which he resides; 
and may be punished in its courts for any 
offence he may commit against its laws. 
Wheat Int. Law, 181; 1 Kent, Comm. 43, 45. 
He, usually, is a person engaged in com- 
merce; and in this country, as well as oth- 
ers, it often happens, that the consular office 
is conferred by a foreign government on one 
of our own citizens. It could hardly have 
been the intention of the statesmen who 
framed our constitution, to require that one 
.of our citizens who had a petty claim of even 
less than five dollars against another citizen, 
who had been clothed by some foreign gov- 
•ernment with the consular office, should be 
compelled to go into the supreme court to 
have a jury summoned in order to enable 
him to recover it; nor could it have been 
intended, that the time of that court, with 
all its high duties to perform, should be tak- 
en up with the trial of every petty offence 
tliat might be committed by a consul, in any 
part of the United States; that consul too, 
"being often one of our own citizens. There 
is no reason, either of policy or convenience, 
lor introducing such a provision in the con- 
stitution; and we cannot, with any proba- 
"bility, impute such a design to the great men 
■who, with so much wisdom and foresight,, 
framed the constitution of the United States; 
they have used no words expressly prohibit- 
ing congress from giving original jurisdiction 
in cases affecting consuls, to the inferior judi- 
-cial tribunals of the United States; a:nd in 
the absence of every express prohibition, I 
see no sufficient grounds to justify this court 
in implying it, and pronouncing, merely upon 
such implication, that the act of 1789 is un, 
■constitutional and void. 

The judgment of the district court in this 
.case must, therefore, be reversed, and the 
motion to quash the writ which issued from 
■that court overruled. 



•GITTINGS (THOjVIAS v.). See Case No. 13,- 
897. 
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GIVEEN V. SMITH. 

[1 Hask. 296.] 1 

Circuit; Court, D. Maine. Sept., 1870. 

^ASKBOPTCT — Suit in Eqoitt bt Assignee 

AGAINST MOUTGAGEE" OP CnATTELS — 
FbAUDDLEST PKErERENCE. 

In equity, an assignee in bankruptcy cannot 
maintain a bill against a mortgagee ot the chat- 

t [Reported by Thomas Hawes Haskell, Esq., 
jind here reprinted by permission.] 



tels of the bankrupt to avoid' the mortgage as 
a fraudulent preference, after having sold the 
chattels without order of court for the sale 
of incumbered property under section 25 of the 
bankrupt act fof 1867 (14 Stat. 528)], when 
the mortgagee, by answer, repudiates all claim 
to the funds received from the sale, and acquits 
the assignee from all liability. 

In equity. Bill by [Thomas M. Giveen] the. 
assignee of a banla'upt against [Joseph 
Smith] a mortgagee of chattels, to set aside 
the mortgage as a fraudulent preference giv- 
en by the bankrupt. The assignee had sold 
the chattels before he brought his bill, but 
without order of court for the sale of in- 
cumbered property imder section 25 of the 
bankrupt act The mortgagee, by answer, 
repudiates all claim to the funds received 
by the assignee from the sale of the prop- 
erty, and acquits the assignee of all liability 
in the premises. Proofs were taken. 

"William L.. Putnam, for orator. 
Edwin B. Smith,, for respondent 

Before SHEPLBY, Circuit Judge, and FOX, 
Disti'ict Judge. 

POX, District Judge. The bill, as original- 
ly drawn charged, that the mortgage given 
by the bankrupts to Smith, on the 17th day 
of February, 1869^ was fraudulent and void, 
under the provisions of the bankrupt law, 
having been made within four months of 
the filing of the petition in bankruptcy, with 
intent to give a fraudulent preference, &c., 
and "that Smith sets up and claims to hold 
and maintain the mortgage as against the 
assignee and refused to sm-render the same, 
though requested so to do, and that at a 
sale of the property by the assignee, on the 
27th day of May, he notified said assignee and 
the other persons present that he claimed to 
hold the goods by said mortgage;" and the 
complainant prayed, "that Smith may be re- 
quired to smTender up and cancel the mort- 
gage, and that he and his agents, &c., may 
be enjoined from foreclosing, setting up or 
claiming said mortgage as against the com- 
plainant as assignee, and offers to pay what- 
ever may be due upon said mortgage, if ad- 
judged valid." A preliminary injunction 
was granted, as prayed for, upon the com- 
plainant's fifing satisfactory security to abide 
the decree and to pay all sums for principal 
and interest, decreed by the court to be due 
on said mortgage. 

Smith, in his answer, claims that the mort- 
gage is in all respects valid, and was made 
and received "as security for a debt for pres- 
ent considerations," without fraud or any in- 
tent to violate the bankrupt act, and alleges, 
"that the assignee has sold the property at 
auction to 0. J. Walker, with notice of 
Smith's claim, and that Walker bought it at 
a sum far below the actual value in con- 
sequence of this incumbrance; that Walker, 
prior to the filing of the biU, sold the prop- 
erty to El well; and so the defendant avers, 
that the complainant has now no interest or 
title to the propeiiy, and hath no right to 
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maintain this bill relating thereto, and that 
the present owner purchased the same with 
a fuU knowledge of aU. the facts and subject 
to said mortgage, and has a complete remedy 
at law; and that upon these facts, this court 
has not jurisdiction in equity over the par- 
ties or the subject matter thereof," 

The case was heard in part, at the last 
April term, and the complainant then moved 
for and had leave to amend his bill by al- 
leging, "that said stock was sold by the 
assignee, May 27, 1869, expressly free from 
all incumbrances, for $975 to C- J. Walker, 
which sum was recovered and is still held by 
said assignee; that at the time of the sale, 
said Smith notified said assignee that he 
claimed to hold said stock by virtue of said 
mortgage, and he has ever since claimed to 
hold, and has set up said mortgage, as a valid 
lien and claim upon the property; that by rea- 
son of said claim, he is embarrassed and pre- 
vented from settling said estate and dividing 
said proceeds among the creditors of said 
bankrupts who have proved their claims, 
and he fears, he may be sued by said Smith 
for his acts aforesaid by reason of said mort- 
gage; he therefore prays, that the court will 
decree said mortgage void as against the 
complainant, his successors and assigns, 
and wiU also determine, whether said Smith 
had any claim on said property by virtue of 
said mortgage as against the complainant, 
his successors and assigns, and by reason 
thereof, any lien on the proceeds aL^resaid; 
and if they shall find that he has any such 
lien or claim, that thereupon the court will 
determine the amount thereof, and that upon 
the payment of said sum, if any, by your 
complainant, from said proceeds, said Smith 
may be restrained and perpetually enjoined 
from foreclosing, setting up or claiming said 
mortgage as against your orator, his suc- 
cessors and assigns; and that a subpoena 
may issue to said Elwell and he may be 
made a party defendant thereto." 

To the amended bill Smith makes further 
answer, denying that the property was sold, 
"expressly free from all incumbrances;" and 
he alleges, "that all that was sold was the 
equity of redeeming said stock from his mort- 
gage; that he does not set up any claim to the 
sum received from the sale, except as he may 
be entitled by reason of the order of the court, 
which gave him security, at the time he was 
enjoined at the instance of the complainant, 
from prosecuting his claim to and remedy 
against the goods themselves, which have 
since been scattered and sold, while this 
defendant has been prohibited and restrain- 
ed by said injunction from preventing it- 
He denies that the complainant is delayed 
or embarrassed in any way, by defendants, 
in selling said estate or distributing its as- 
sets, and disclaims any purpose of suing the 
assignee for any action by him taken with 
reference to said goods or sale thereof, claim- 
ing such sale to be subject to defendant's 
mortgage." 



From the evidence, we are fully satisfied 
that the mortgage which was taken by 
Smith from the bankrupt, in February, 1869, 
it having been made within four months 
of the filing of the petition against him in 
bankruptcy, was designed and intended by 
the parties as a fraudulent preference, and 
was therefore fraudulent and void as against 
the assignee in bankruptcy, and under the 
provisions of the 35th section of the act, the 
assignee, if he had not disposed of the prop- 
erty, could without doubt have sustained a 
bill in equity against Smith to have said 
mortgage decreed void, and to recover of 
him the property or the value thereof. 

By the 25th section of the bankrupt act, 
upon the petition of the assignee, "whenever 
it appears to the satisfaction of the court, 
that the title to any portion of the estate, 
real or personal, which has come into pos- 
session of the assignee, or which is claimed 
by him, is in dispute, the court may upon 
the petition of the assignee, and after such 
notice to the claimant, his agent or attor- 
ney, as the court shall deem reasonable, or- 
der it to be sold under the direction of the 
assignee, who shall hold the funds received, 
in place of the estate disposed of," 

In the present instance, the assignee did 
not avail himself of this very salutary pro- 
vision of the law, but he obtained from the 
register the common order of sale of unen- 
cumbered property, without any suggestion 
that the property was mortgaged or in dis- 
pute, or that there was any other claimant 
thereto, and without any notice to Smith of 
the application. The proceeds of the sale 
are now held by the assignee. If this sale 
had been by an order of the district court, 
after due notice to Smith, the proceeds real- 
ized therefrom would have been substitut- 
ed for the property; the rights of all parties 
would have attached to the proceeds, the 
same as they existed to the property itself, 
and no question is entertained that under 
such circumstances the assignee could have 
sustained a bill in equity to determine the 
validity of the mortgage and Smith's rights 
to the proceeds by virtue thereof. But un- 
fortunately for the complainant, this course 
was not adopted by him, and he cannot de- 
rive any aid or support to his bill from the 
provisions of the 25th section of the bank- 
rupt act, but his right to maintain it depends 
on the general principles of law as admin- 
istered in courts of equity. 

The complainant, having disposed of the 
mortgaged property, brings his bill against 
the mortgagee, alleging, that he is in pos- 
session of the proceeds of the sale, and that 
the mortgagee ha^ ever since the sale claimed 
to hold and has set up said mortgage as a 
valid lien and claim on the property, where- 
by the complainant is embarrassed and pre- 
vented from settling the estate in bank- 
ruptcy; and he fears that ho may be sued 
by said Smith for his acts aforesaid, by rea- 
son of said mortgage; and the prayer is. 
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that tlie court will decree the mortgage void 
as against the complainant and his assignee, 
and will determine whether said Smith has 
any claim on said property by virtue of said 
mortgage as against the complainant, his 
successors and assigns, and by reason thereof, 
any lien on the proceeds aforesaid, the 
amount of which when determined by the 
court, the complainant offers to pay and dis- 
charge from the proceeds; the substance of 
the bill therefore is, that the complainant ap- 
prehends that Smith may have a lien or 
claim on the proceeds of the sale in the 
hands of the assignee, and may hereafter in- 
stitute a suit against him therefor. The 
validity and extent of this lien, the court is 
asked to determine in this suit; but the re- 
spondent, in his answer, malies no claim 
whatever against the proceeds from the sale 
of the mortgaged property, he the rather, 
as we understand the answer, admits he has 
no claim against the fund in tiie hands of the 
complainant, and as we apprehend, would, 
by his answer, be barred from ever setting 
up any claim thereto. He avers that only 
the equity of redemption was sold, to the 
proceeds of which, of course, he as mort- 
gagee could not sustain any claim, and al- 
though his disavowal of any interest in the 
fund or of any right to satisfaction of his 
mortgage debt is presented in rather a 
double aspect, yet the effect of his answer 
would be to estop him hereafter from any 
legal claim against the assignee, either for 
disposing of the mortgaged property or for 
its proceeds. He avers in his answer, "that 
he does not set up any claim to the sum re- 
ceived from said sale, except as he may be 
entitled by reason of the order of the court, 
which gave him security at the time he was 
enjoined, etc., disavows any purpose of suing 
the complainant for any action by him taken 
with reference to said goods, or the sale 
thereof, claiming such sale to 1)6 subject 
to defendant's mortgage." 

His disavowal therefore is full and precise, 
with the exception of a reservation of his 
rights 'to the security ordered to be given 
him by the complainant, when the injunction 
was obtained; this security was by bond, 
with surety, conditioned "that said Giveen 
shall abide by the decision of said court in 
said suit, and shall pay all sums for principal 
and interest decreed by said court to be due 
on said mortgage." As the court has no 
doubt that the mortgage was fraudulent and 
void under the provisions of the bankrupt 
act, it cannot be expected that the respondent 
will succeed in obtaining a decree for the 
payment of his debt secured thereby; if the 
bill cannot be sustained, the proper course 
would be to dismiss the bill, leaving all par- 
ties to their legal rights. But a court of 
■equity would never be justified imder such 
circumstances in aiding a party to a fraudu- 
lent transaction to obtain any benefit or ad- 
vantage therefrom. The exception in the 
answer therefore would not be of any effect. 



and the disavowal of all claim against the 
assignee, or the proceeds of the property in 
his hands must be deemed as if absolute and 
unqualified, so that no claim could be here- 
after made against the assignee by said 
Smith. 

The answer therefore presents a complete 
defence to the bill as now framed, and we 
do not find any testimony contradictory to 
the answer, sufficient to satisfy us that the 
respondent has heretofore set up any such 
claim or pretence as is alleged in the bill 
of the complainant, and which would justify 
a decree for the complainant. 

The coimsel for the complainant, at the 
argument, endeavored to sustain the bill on 
an entirely different ground, viz.: that the 
mortgagee might hereafter institute his suit 
to recover the value of the mortgage prop- 
erty from Elwell, and in that case the as- 
signee would be bound to indemnify him 
from any judgment which might be recov- 
ered against him. The difficulty in adopting 
this view is, that the bill is not drawn to 
meet any such case. It does not contain 
any averments, that Smith may hereafter 
make such a claim on Elwell or require 
Smith to avow or deny his purpose to insti- 
tute such a suit, nor does it admit directly 
that the assignee would be bound to in- 
demnify Elwell from such a claim and offer 
so to do. Neither Walker, or Tyler, Lamb 
& Co., who were intermediate purchasers, 
and who might have an interest in the mat- 
ter are made parties, and although by the 
amended bill the complainant asks "that a 
subpoena may issue to Elwell, and he be 
made a party defendant hereto," it does not 
appear from the bill, why or for what pur- 
pose he is in this manner made a party, 
as there are not found in the bill any char- 
ges in relation to him, nor is he named in the 
prayer, or is the court in any way advised 
what remedy, if any, is brought against him; 
His default does not appear to the court 
to afford any support to the bill as it stands, 
as there are no averments or charges against 
him, to which the default is applicable. 

The bill admits that the stock was sold 
"expressly free from all incumbrances." 
This is denied in the answer. The bill of 
sale of stock, executed on the day of sale 
as the written contract of sale, purports to 
convey the stock itself, and certain aver- 
ments of the assignee are found contained 
in said' bill of sale, but none whatever re- 
lating to the title or freedom from incum- 
brances. It is claimed by defendant, that 
parol evidence is inadmissible to vary the 
averments; that the bill of sale is the only 
evidence of the contract and liabilities of 
the party; but as all the parties to the con- 
tract are not now before the court, we think 
proper to reserve our opinion as to the ad- 
missibility of parol evidence that the sale 
was made expressly free from all incum- 
brances, as well as any decision as to the 
legal operation and effect of the bill of sale 
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as executed, with the suggestion, that it may 
perhaps appear on an examination of the 
authorities, that a third party cannot com- 
pel one to avail himself of an objection of 
this character, if contrary to truth and jus- 
tice, and the actual agreement of the con- 
tracting parties. By insisting on such an 
inequitable and unjust objection, the vendor 
might possibly render himself answerable in 
an action of the case for all the damages 
sustained from his warranty or representa- 
tion as to the state of the title at the time of 
sale, although not set forth in the written 
contract 

As the bill now is, it cannot be sustained; 
but if the complainant shall be advised that 
upon the facts as they existed, he would be 
entitled to relief upon a bill with proper 
parties and allegations, upon which it must 
not be understood that the court has any 
decided opinion, we are inclined to allow 
leave to amend the bill in those respects, 
the complainant relinquishing all costs to 
the present time. 

[NOTE. The bill was amended in conform- 
ity with this opinion, and the cause was heard 
upon the bill, answer, and proofs, the court 
rendering a decree in favor of the complain- 
ant, with costs from September 8, 1870. See 
Case No. 5,467.] 

Case K"o. 5,467. 

GIVEEN V. SMITH et al. 

[1 Hask. 358.]! 

Circuit Court, D. Maine. Sept., 1871. 

Circuit Courts — Jduisdiotiox — Banekuptot — 
Fkaddulest Convetances— Poweh of District 
Court to Order Sale of Incdmbered Prop- 
erty — Sale by Assignee — Bill, against Hold- 
er op Incumbrance— Multifariousness. 

1. The circuit court has original concurrent 
jurisdiction with the district court to deter- 
mine the validity of conveyances alleged to be 
in fraud of the bankrupt act [of 1867 (14 Stat. 
517)], and to determine the respective rights of 
various persons in and to a fund, received by 
an assignee in bankruptcy frcm the sale of in- 
cumbered property of the bankrupt estate, and 
held to abide a decision of the court. 

2. The district court has power to order the 
sale of incumbered property of a bankrupt es- 
tate discharged of the incumbrance. 

3. A sale by an assignee of incumbered prop- 
ertv, discharged of the incumbrance, without 
notice to the holder of the incumbrance of the 
application for an order of sale, is sustained, 
the holder of the incumbrance having been pres- 
ent at the sale, and having had ample oppor- 
tunity to apply to the court for redress, and not 
having done so, the court having retained a 
sKffioient sum from the proceeds of the sale to 
discharge the incumbrance on application. 

4. In equity, on bill by the assignee against 
the holder of such incumbrance and the pur- 
chasers of the property, who are threatened by 
such holder with an enforcement of his in- 
cumbrance, it is competent for the court to 
determine the validity of the incumbrance, al- 
thc-ufirh the holder of it repudiates all claim to 
the fund in court, and disavows all liability of 
the assignee to himself by reason of the sale; 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



and if found to be a fraudulent preference 
under the bankrupt act, to decree its cancella- 
tion, and enjoin its enforcement against bofh 
the property .and the purchasers thereof. 

5. A bill in equity is not multifarious, when 
brought by the assignee in such case against 
all parties in interest seeking a determination 
of the rights of all of them in the premises. 

In equity. Amended bill by [Thomas M, 
Giveen] the assignee of a bankrupt, filed by 
leave of court granted [Case No. 5,466] against 
[Joseph Smith] the mortgagee of the stock in 
trade of the baAkrapt and sundry vendees of 
the same imder a title derived from the as- 
signee, who sold the same free of incum- 
brances under an order of court granted with- 
out notice to the mortgagee, seeking to have 
the mortgage decreed void as a fraudulent 
preference, and the mortgagee perpetually 
enjoined from enforcing his mortgage title 
against the propei-ty or the purchasers of 
the same, or against the funds received from 
the sale thereof in the hands of the assignee. 
The bill was taken pro confess© against all 
the respondents but the mortgagee, who an- 
swered, denying that his mortgage was void 
as a fraudulent preference, and averring tliat 
the assignee sold only the right of redeeming 
the property from the mortgage, and that 
the same constitutes a valid lien upon the 
property for the secm-ity of the mortgage 
debt, and disclaiming any intent to hold the 
assignee responsible for the sale of the mort- 
gaged property, or to assert any lien upon the 
proceeds of the sale in the hands of the as- 
signee, and denying the jurisdiction of the 
court in the premises, and asserting that the 
bill was multifarious. The cause was heard 
upon bill, answer, and proofs. 

William L. Putnam, for orator. 

Edwin B. Smith, for respondent Smith. 

Before SHBPLEY, Circuit Judge, and FOX, 
District Judge. 

FOX, Disti-ict Judge. It is certainly a sat- 
isfaction to the court, to find this cause, at 
last, so presented that it will be finally dis- 
posed of. The complainant was duly ap- 
pointed assignee in bankmptcy of E. A. & W. 
B. Fenderson, who within four months of the 
commencement of proceedings in banki*uptcy 
against them by their creditors, had, as is 
claimed by the present bill, given Smith a 
mortgage on their stock in trade in fraud of 
the provisions of the bankrupt act. The mort- 
gagee never had the possession of the property 
mortgaged, but the same was retained by the 
bankrupts and by them sm-rendered to the 
assignee, who obtained from the district court 
in bankraptcy, without notice to Smith, an 
order of sale of the stock, which was disposed 
of to C. J. Walker for $975, Tyler, Lamb & 
Co. being interested in the purchase. The 
stock was subsequently sold to Elwell, and by 
him sold at retail. 

This bill is now brought in the circuit court 
to determine their respective rights against 
Smith and the various purchasers of the stock. 
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None of the defendants excepting Smith ap- 
peared, and as to them the bill -was taken pro 
confesso. The complainant in his bill alleges, 
"that Smith at the time of the sale notified the 
assignee that he claimed to hold said stock by 
virtue of his mortgage and that he has ever 
since claimed to hold and has set up said mort- 
gage as a valid lien and claim upon said prop- 
erty; that at the sale and previously thereto, 
the complainant personally and by his attor- 
ney represented to "Walker and all other per- 
sons present, that said property was free from 
all incumbrances, and that he expressly sold 
the same free from all incumbrances, and that 
he expressly offered to sell and did sell the 
property itself, and not merely an interest in 
the property subject to incumbrances, ■ and 
that "Walker relying on said representations 
and statements, bid on said property and paid 
complainant $975 as the full value of thesame, 
free of all incumbrances, as was then and 
there expressly agreed and understood be- 
tween him and your orator; that complainant 
fears that Smith may claim a lien on the pro- 
ceeds of the sale, or that he may commence a 
suit against the vendees, in which latter event 
said vendees claim, and as the complainant is 
advised and believes, they would be entitled 
to be protected "from the fund, or by your ora- 
tor, as he is advised and believes they have a 
specific claim against the fund and your ora- 
tor by reason of the premises, to the extent of 
any claim, if any there is, against them, or ei- 
ther of them by virtue of said alleged mort- 
gage of Smith; that he has requested Smith 
not to set up any claim against your orator or 
any persons claiming under him, with which 
request Smith refuses to comply, and that by 
reason of tliese claims, he is embarrassed and 
prevented from settling said estate; that not- 
withstanding the bill of sale to "Walker con- 
tained no covenants of warranty of title, that 
the claims of the vendees to be protected 
against Smith's mortgage are complete and 
perfect according to the agreement of the par- 
ties and the principles governing courts of eq- 
uity ; that the proceeds of the sale are held Ity 
the assignee, $700 of the amount being depos- 
ited in the savings banlc, by order of the dis- 
trict court to abide the result of this cause, 
which sum is more than the amount claimed 
by Smith under his mortgage." The case 
finds that amount is deposited in the savings 
bank, but there is not in the record any legal 
evidence of any order of the district court that 
it should be so deposited. 

The bill concludes with an offer to give 
Smith security to pay his mortgage if found 
valid, or deposit in court a sum sufficient to 
cover the same with costs, and prays that the 
court will determine "whether any of the de- 
fendants have any claims as aforesaid on 
the fund or your orator, and will ascertain and 
determine whether the mortgage to Smith is 
or not valid, and if valid the amount due 
thereon, and after payment of same, to decree 
and adjudge that none of said defendants 
have any further lien or claim on your orator 



or said fund, and that said Smith may be en- 
joined from setting up said mortgage against 
your orator or any person claiming through 
or under him, or by said sale." . 

The complainant having given bond to pay 
Smith the amount due on his mortgage if the 
same should be adjudged valid, a preliminary 
injunction was granted against him. 

Smith in his answer, denies that his mort- 
gage was in fraud of the act, or that the 
Fendersons were at that time insolvent, and 
he avers, "that he claims it to be and does 
still set it up as a subsisting valid incum- 
brance on the property mentioned therein, 
made as security for a debt for present consid- 
erations otherwise valid; that he is informed 
and believes that the sale was only of the al- 
leged bankrupt's interest in said stock, and 
not of the Tmincmnbered propei'ty, and that he 
caused the persons attending the sale of the 
stock to be notified of his title and of his claim 
thereon; but he denies that he ever proposed 
or now intends to institute any suit at law 
or in equity against the complainant for the 
sale of said stock made by him in his official 
capacity, and that smce the former hearing 
he has given him a written engagement to 
that effect; that he has never made any claim 
against said assignee on account of his sale of 
said stock, and never will make such claim; 
that by the sale the complainant devested him- 
self of all interest in the stock, and hatli 
therefore no right to maintain this bUl; that 
there is no existing enforceable agreement as 
to this mortgage between the complainant 
and the other respondents, as the bill of sale 
contains no covenants of title, and pai-ol evi- 
dence cannot be received to contradict or 
modify its terms; that all the complainant did 
or could sell was the bankrupt's interest in 
said property, subject to said mortgage and 
all legal incumbrances; that "Walker and the 
othei' pmrchasers have no right to have then: 
title protected from the proceeds of said sale, 
nor have they any specific claim upon the fund 
arising from said sale, and that he has never 
done aught to prevent the distribution of the 
assets among the creditors, and that he claims 
only such rights under the mortgage as be- 
long to a mortgagee after the equity of re- 
deeming the mortgaged property has been 
sold; and he expressly disavows any claim to 
the proceeds of said sale by reason of said 
mortgage, and denies that he has ever claim- 
ed or does now daim any lien thereon, all 
which liens and claims it belongs to the dis- 
ti-ict court to determine." 

Walker's testimony proves that at the time 
he paid for the stock, he notified the assignee 
that he bought the stock free and clear, and 
should look to him for indemnity and pro- 
tection, and if he should have to pay any- 
thmg on account of Smith's daim, he should 
demand it of the assignee. The ordei- from 
the district court to the assignee was to sell 
the stock; that in pursuance of such order he 
did sell the absolute property in the stock free 
of all incumbrances? and that the vendee thus 



GIVEEN (Case No. 5,467) 



[10 Fed. Cas. page 456J 



purchased the same, is from all the testimony 
beyond question; and it is equally clear, not- 
withstanding the denial found in Smith's an- 
swer, that he was well awai-e that the stock 
was thus sold. This fund is now held by the 
complainant as assignee, partly in the usual 
bank of deposit, and the residue in the savings 
bank as a special deposit to abide this con- 
troversy; and although Smith in his answer 
now exonerates both the assignee and the 
fund from all claim or liability directly to 
him as the mortgagee, it is evident that he in- 
tends to follow the purchaser by a suit at 
common law the moment he shall be* relieved 
from the injunction he is now under in this 
cause, and his answer is so drawn, that we 
can find nothing therein which would debar 
him from such a proceeding. If successful, 
the vendee would of course attempt to obtain 
redress from the assignee. Under these cu:- 
cumstances, shall this protracted, vexatious 
litigation, the costs and expenses of which 
must exceed the claim itself, be permitted to 
continue, or is this court authorized to deter- 
mine finally in this suit the rights of the re- 
spective parties? 

The learned counsel for this respondent has 
with much confidence again urged upon us the 
objection that the circuit court has not juris- 
diction of this cause; that as presented by the 
bHI, the question is, whether any lieh exists 
or can arise against the fund now held by the 
assignee, and that the district court is alone 
authorized to determine this question. It is 
beyond dispute, that under the first section of 
the bankrupt act, the jurisdiction of the dis- 
trict com't extends to "the ascertainment and 
liquidation of the liens and other specific 
claims on the assets of the bankrupt," be- 
cause such is the express language of that 
section. But we find nothing in the act which 
vests this jurisdiction exclusively in that 
court; on the contrary, by the second section 
of the act, it is provided that "the circuit 
court shall have concurrent jurisdiction with 
the district court of the same district, of all 
suits at law or in equity, which may or shall 
be brought by the assignee in banki-uptcy 
against any person claiming an adverse in- 
terest, or by such person against such as- 
signee, touching any property or rights of 
property of said bankrupt, transferable to 
or vested in said assignee." 

In our opinion, the case as made by the bill 
is directly within the authority and juris- 
diction thus conferred on the circuit court. 
The bankrupts' stock in trade, by them turn- 
ed over to the assignee, has by the assignee 
been sold, and a claim is made against this 
fund by the vendees of the stock, on the 
ground that this defendant held by a mort- 
gage from the bankrupt an older and better 
title to the property sold, and by this bill, 
the assignee has brought before the court all 
parties who can in any way have any ad- 
verse interest in the stock or the proceeds 
therefrom, in order that their rights may all 
be ascertained and determined and protect- 



ed from the proceeds of sale, which in a 
court of equity are substituted for and held 
in lieu of the stock itself. This is clearly a 
controversy between the assignee and the 
vendees, touching an interest claimed against 
the estate of the bankrupt As has been re- 
peatedly decided, the proper remedy to have 
been adopted in the district court to deter- 
mine the rights of those parties would be by 
a bill in equity against the identical parties, 
respondents in the present cause, and in 
such suit an appeal could be taken from the 
decree of the district court to this court 
That original concurrent jurisdiction, over 
these parties and the subject of controversy, 
exists also in the circuit court, is clear to 
our minds from the language of the act as 
well as from the authorities. See opinions 
of Lowell, J., in Foster v. Ames [Case No. 
4,9G5], of Olifeord, J., in Knight v. Cheney 
Pd. 7,8S3], and in Morgan v. Thornhill, 11 
Wall. [78 U. S.] G5. 

The eighth section of the bankrupt act of 
1841 [5 Stat 446J conferred on the circuit 
court concurrent jurisdiction with the district 
court in the very same words as are now 
found in the second section of the present 
act In McLean v. "Lafayette Bank [Case 
No, 8,885], Mr. Justi.ce McLean declares that 
the jurisdiction vested in the circuit cour\ 
by this language "is ample, and reaches 
every possible controversy which can arise 
In the collection and distribution of the ef- 
fects of the bankrupt Of whatever nature 
his rights may be, the assignee may invoke 
the jurisdiction of the circuit court for re- 
lief." 

In Ex parte Christy, 3 How. [44 U. S.] 316, 
Mr. Justice Story says, "It must be admitted, 
that under the eighth section (act of 1841), 
a bill in equity may be brought by or against 
a creditor in the circuit court to redeem, or 
foreclose, or to enforce or to set aside such 
a lien, mortgage, or other security. If it 
can be, then the lien, mortgage or other se- 
curity is not saved from the cognizance of 
the circuit court having jurisdiction in bank- 
ruptcy, but the most simple remedies lie 
there; and although the rights of such cred- 
itors are to be protected, they are subject to 
the entire examination and decision of the 
court as much as they would be if brought 
before the court, in the exercise of its ordi- 
nary jurisdiction." 

Had the district court under all the cir- 
cumstances, authority to order a sale of the 
stock, notice of the application to the court 
for such order not having been given the 
mortgagee as required in case of proceed- 
ings under the twenty-fifth section of the 
act? Such notice not having been given, his 
doings and the authority of the court derive 
no aid from the provisions of that section, 
and if valid, they must depend on the gen- 
eral principles of law as administered in 
courts of equity, in connection with the other 
provisions of the bankrupt act as we have 
heretofore decided in this cause. 
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In Foster v. Ames, before cited, Judge 
Lowell lias made a very critical esamina- 
-tion of the bankrupt act, and lie there de- 
cided that the district court in bankruptcy 
may authorize the assignee to sell mortgaged 
property discharged of the incumbrances. 
The power of the court to order such sale 
on petition of the assignee does not depend 
on section 25 of the bankrupt act, and is not 
limited by the proviso of that section, but 
may be exercised, notwithstanding the mort- 
gagee asserts a right of immediate posses- 
sion of the goods, and intends to bring, or 
<Ioes bring an action for the recovery of pos- 
session. 

Such sales were ordered by the court »jn 
Ee Stewart [Case No. 13,418]; Re Barrow 
tid. 1,057], In Re Columbian Metal Works 
[Id. 3,039], Blatchford, J., held that "the dis- 
trict court has full power to order the sale 
of encumbered assets in such manner as it 
chooses to direct." In Huston v. City Bank, 
■6 How. [47 U. S.] 486, it was decided by the 
supreme court that under the bankrupt act 
of 1841, the district court had power to order 
a sale of the property of the bankrupt under 
mortgage and make a Htle free from the 
mortgage, marshalling and disposing of the 
proceeds according to the priorities of those 
interested. 

The authority conferred upon the district 
<:ourt to control and dispose of the assets 
of the bankrupt under the present act, in- 
stead of being in any respect diminished or 
restricted, is in fact more extensive than 
that conferred by the act of 1841, as will 
clearly appear from an examination of the 
several acts; and the court can entertain no 
^oubt that the district court, under its gen- 
■eral authority conferred by the bankrupt 
law, could authorize the sale of encumbered 
property of the bankrupt, and is not restrict- 
ed to the authority and manner prescribed 
in section 35. The only distinction which is 
perceived between the foregoing cases and 
the present is, that in those, notice of the 
4ipplication for the order of sale was given to 
the mortgagee or the lien creditors, whilst 
in the present case it does not appear, and 
is not claimed, that such notice was given, 
the court not being advised at the time of the 
application that there was this alleged in- 
cumbrance. Does this fact of want of no- 
tice vary the case and devest the court of its 
authority, which was otherwise conferred 
upon it to order the sale of the stock itself? 
And is the sale for this reason to be restrict- 
ed to a transfer of the mere equity of re- 
demption of the stock from the mortgage, 
^nd not to be h'eld as a transfer of the prop- 
erty unencumbered? 

The order of sale as granted by the court 
May 3d, was to sell at public or private sale 
the stock itself. It was so advertised in the 
public prints May 4th. The mortgagee was 
fully aware of the order of sale, and of its 
legal effect and authority, as claimed by the 
jissignee. The sale was adjourned from May 
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loth to the 21st, and again to the 27th, and 
no steps were taken by the mortgagee to 
revoke the order; on the contrary he was 
present at the sale on the 27th, notified the 
parties of his claim by mortgage, was in- 
formed by the assignee that the stock was to 
be sold unconditionally, free of all incum- 
brances. The sale having thus been effected' 
and a special deposit made of a portion of 
the proceeds, sufficient to discharge the 
amount claimed under the mortgage, and to 
abide the result of this cause, for the securi- 
ty of the mortgagee, he has been fully pro- 
tected and can in no way suffer any detri- 
ment from the sale, if his mortgage can be 
upheld, and we think it is now too late, un- 
der these circumstances, to raise the objec- 
tion of want of notice of the application to 
the court for the order of sale. At most it 
would have been a merely formal act, and of 
no possible benefit to the mortgagee, as the 
district court had full authority, according 
to the decisions before cited, to order the 
sale whether the mortgagee assented or not, 
as the whole matter was in the discretion of 
the court. In this case, no doubt cs" t^" 
entertained that it was for the interest of, 
all parties to thus dispose of the stock, and 
the district court we think would have so 
ordered, although the mortgagee had ap- 
peared and offered the petition. If by the 
sale the vendees have obtained an absolute 
unincumbered title to the property, and the 
mortgagee has thereby been devested of all 
his rights thereto, the proceeds being sub- 
stituted and held therefor by the assignee 
subject to all valid liens and claims which 
existed against the stock itself, what are 
the rights of the respective parties in this 
suit? 
We are still inclined to hold as we did at 
' the former hearing, that if the mortgagee 
was the only respondent to the bill, and he 
by his answer had estopped himself from 
any claim on the proceeds, or against the as- 
signee, and it did not appear that he had 
ever made or threatened such a claim, this 
bill could not be maintained against him; 
for although by process of law, he had lost 
his title to the specific property, yet the pro- 
ceeds were subject to his claim if he chose 
to assert it for' his security, and if he had 
never claimed any right or interest therein, 
but legally and in an obligatory manner, dis- 
avowed such claim and right, so as to afford 
full protection to the estate and the assignee, 
it does not appear equitable that he should 
be subjected to the trouble and' expense of 
defending this bill. But the case now before 
us is essentially different. Although by his 
answer, as w.e think, he is estopped from 
maintaining a claim on the fund or assignee, 
he nevertheless insists on his rights as a 
mortgagee to follow 'the properly, and it is 
clear to our minds that such is his pm'pose. 
Under these circumstances the vendees claim 
that they will be injvured by the actions of 
the mortgagee, and will look to the assignee 
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or tlie fund for their indemnity. Tlieir claim 
to indemnity depends wholly on their liabil- 
ity to the mortgagee. In an action against 
them at common law in favor of the mort- 
gagee, they could defend on both groimds, 
the ini^alidity of the mortgage, and also that 
by tlie sale imder the order of the district 
com"t, they had acquired an unincumbered, 
absolute title to the stock; and in the pres- 
ent cause, we are inclined to the opinion 
that the complainant is also entitled to the 
protection of the fund in his hands, and the 
decree of the court that the vendees have no 
claim against him or the estate, both because 
the sale passed to them the absolute title to 
the property, and because Smith's mortgage 
was fraudulent and void. 

Suppose that the district court, not having 
given notice to Smith of the petition for or- 
der of sale, could not, as against Smith's 
mortgage if valid, convey to the pm'chasers 
an unincumbered title, and that Smith has 
his election to look to the fund, or follow the 
property and the vendees, and that his an- 
swer is to be deemed an election on his part, 
to seek his remedy against the vendees. Are 
they entitled to claim an indemnity from the 
'fund or the assignee? The counsel for the 
mortgagee contends that they are not, as 
there are no covenants of warranty of title 
found in th^ bill of sale of the stock, and 
parol evidence is inadmissible to supply such 
covenants. In our view, the rights of the 
vendees are not dependent on the question 
of covenant of title, and whether parol evi- 
dence of this natm'e is or not admissible. 

The case most clearly demonstrates that 
the court ordered the sale of the entire and 
unincumbered stock. Such was the order 
in effect It was "that the stock in trade of 
said bankrupt be sold." The assignee of- 
fered for sale and represented that he did 
sell the whole stock, the pm-chaser so under- 
stood it and bid for the whole stock, and the 
bill of sale conveys the stock to him, and the 
assignee now holds the full amount realized 
from the sale of the entire and absolute prop- 
erty. This amount is a fund to be distribut- 
ed; and the question is, whether it shall go 
to the general creditors of the bankrupt as 
assets, or whether other parties have a prior 
and better claim to any portion of it; and 
this depends on the title of the assignee to 
the property thus sold by him. If he had a 
perfect title, then he could dispose of it and 
confer a valid title to the whole estate and 
the proceeds and assets of the estate. If he 
had an incumbered title, a mere equity of 
redemption, and his sale did not convey any- 
thing but the equity, although he undertook 
to sell the property itself and has been fully 
paid for it, then his vendees are liable to the 
holders of the mortgage, and they certainly 
have a better right to indemnity and pro- 
tection from the fund, than the creditors 
have to its distribution among them. Their 
money has gone to pay for property which 
the assignee had no right to dispose of. 



Whether there are covenants or not in their 
bill of sale is of no consequence, as the court 
is bound to refund to them then* property, for 
which they have received no consideration 
to the extent at least of the failure in that 
respect. 

If the assignee had sold to them a case of 
boots deposited as a bailment with the bank- 
rupt, and to which the assignee acquired no- 
title, and the vendees had subsequently been 
required to restore the goods or their value 
to the owner, can thei-e be any doubt that 
the district court, although there were na 
covenants of warranty of title to the ven- 
dees, would, on the petition of the vendees, 
order the assignee to refund to them the 
amount they had paid for the boots to the 
assignee, if the pi'oceeds were in the as- 
signee's hands undistributed? A court of 
equity would never sanction the distribution, 
as assets, of money thus received by the as- 
signee from sales of property of strangers, 
especially against the remonstrance of the 
vendees, when his liability to such persons 
was clearly established. In the case of In 
re Hitchings [Case No. 6,542], this principle 
was acted upon by Cadwalader, J., and the 
assignee was ordered to refund to the pur- 
chaser from the funds in his hands the value 
of certain articles to which he had not ac- 
quired a valid title. 

it is apparent that these vendees, or some 
of them, are to be harassed by Smith with 
further controversy as to this property, un- 
less he is prevented from so doing by this 
court; and that if successful, and his action 
is maintainable, and his mortgage is valid, 
and the defendants should be mulcted in 
damages, they will claim indemnity from the 
fund now held by the assignee, and it is our 
duty to determine whether Smith has such 
a valid mortgage as would afford him redress- 
against them, and a recourse by them to these- 
funds; and this depends on whether his 
mortgage constitutes a fraudulent preference 
within the provisions of the bankrupt act. 

Smith in his answer swears that "it was giv- 
en in good faith, being a mortgage given as 
security for a debt for present considerations 
otherwise valid, &c." We regret to be under 
the necessity of noticing the apparent reck- 
lessness of statement in various parts of this 
answer in respect to matterj? within Smith's 
knowledge, which are not only untrue, but 
which from all the evidence we are satisfied 
the respondent must at the time have known 
to be untrue. This mortgage was not given 
for any present considerations, given at the 
time of its execution; but was made on the 
17th day of February, 1869, ta secure a note 
given to him by the Fendersons February 1,. 
1866, payable on demand. So, also, the re- 
spondent states in his answer "that he is in- 
formed and believes that the sale was only of 
the bankrupt's interest in the stock, and not 
of the unincumbered property." We do not 
question that he was so informed, and we 
are as certain that with the knowledge he 
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had of the transaction, that no man of com- 
mon sense could have believed that the as- 
signee sold merely the equity of redemption 
of the stock from this mortgage. 

Such statements in the answer compel us 
to receive with doubt and disti'ust all asser- 
tions we find therein contained, which are in 
conflict with, or not corroborated by other 
evidence; and as this conveyaiice was of all 
the banlcrupt's property, to secure a pre-ex- 
isting debt, and was not in the ordinary 
com'se of business, it was prima facie fraudu- 
lent, and the bxu:den of its support rests with 
the respondent. Scammon v. Cole [Case No. 
12,432]. 

We are of opinion, as w^e announced at the 
former hearing, that this mortgage was a 
fraudulent preference and void under the pro- 
visions of the bankrupt act The objection 
of multifariousness finds no support in any 
of the authorities. Meliean v. Lafayette 
Bank [Id. 8,885]. Decree for complainant, 
with costs since September S, 1870. 
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GLADDING v. CONSTANT. 

[1 Spr. 73.] 1 

District Court, D. Massacliusetts. March, 
1844, 

PliEADIXG IN ADMIRALTI — DeNIAI/ OP AlLEQA- 

Tio:fS OP Answer — Seajien Shipped ix Foreign 
Port— Master and Mate — Duty — Orders of 
Master — Wages. 

1. Where the libellant intends merely to de- 
ny the truth of the allegations in the answer, 
a supplemental libel in replication is not nec- 
essaiy. But when the allegations of the an- 
swer are intended to be avoided by new facts, 
the matter in avoidance should be put upon the 
record. 

[Cited in The Edwin Baxter, 32 Fed. 296.] 

2. It is not necessary that a seaman ship- 
ping in a foreign port should sign articles. 

3. A mate whp had been improperly put off 
duty by the master, and charged by him, 
without sufficient reason, with incompetency 
and acts of impropriety, is not thereby justified 
in refusing to return to duty, upon the order 
of the master. 

4. There is no inflexible rule requiring the 
court, in all cases, to withhold wages for a 
wrongful refusal of duty, but tlie judge may 

1 [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 



look into the circumstances, and t-xercise his- 
discretion. 
[Cited in Swain v. Howland, Case No. 13,- 
661.] 

In admiralty. 

B. H. & E. T. Dana, for libellant 
Lorings & Dehon, for Tespondent 

SPBAGUE, District Judge. This is a libel 
for wages by the mate of the bark Montgom- 
ery. The answer relies upon three grounds- 
of defence: (1) Incompetency; (2) negligence 
and disobedience; (3) a persistent refusal to- 
perform any duty. 

The first is not proved. The second is dis- 
proved. The third is admitted, with allega- 
tions to justify or excuse it The real contes- 
tation is upon this justification or excuse, and 
yet that issue is not presented by the plead- 
ings. This is irregular. Where" the libellant 
intends merely to deny the truth of the allega- 
tions in the answer, a replication is not neces- 
sary. But when the allegations of the answer- 
are admitted, and intended to be avoided by 
new facts, the matter in avoidance should be- 
put upon the record. This is usually done by 
a supplementallibel, though sometimes by rep- 
lication. As both parties came prepared- to try 
the question of justification or excuse, I have, 
at their request as matter of indulgence, con- 
sented to proceed in the hearing, in the same- 
manner as if that issue had been presented by- 
the pleadings. It appears that the libellant 
shipped at Manilla, for a voyage to Boston, as. 
mate. He went on board about the 4th of No- 
vember, and performed his duty to the best of" 
his ability, but not very efficiently, until the 
bark arrived at St Helena, about the 4fh of* 
February. In departing from that port the 
master was dissatisfied with the manner in 
which the vessel was got under way. On the- 
day following, after some conversation, the 
mate was put off duty.. Soon afterwards the- 
captain requested him to return to duty; the 
mate replied that he would do so, upon the 
condition of better treatment; the master 
would submit to no conditions, declaring that 
if he performed well, he should be treated 
well, and that if he did not, he should be treat- 
ed as he had been, or worse. The mate de- 
clining to go to duly, the master peremptorily- 
ordered him to do so. The mate refused, say- 
ing that he had not signed the articles, and did 
not belong to the ship. The master replied, 
that he did not think his services of much 
value, and that he should thereafter consider 
him a passenger. It is here to be remarked, 
that both seem to have labored under a mis- 
take, as to the legal obhgations of the mate. 
He shipped at Manilla, for a voyage home. 
This is alleged in the libel, and admitted in the 
answer. It was not necessary that he should 
have signed the articles, in order to make this 
contract obligatory. The statute of 1790 [1 
Stat. 131] does not extend this requirement to- 
shipments of seamen in a foreign port; and 
although the statute of 1840 [5 Stat 394] 
makes it the duty of the master to apply to the 



GLADSTONE (Case No. 5,470) 

consul, and cause the name of every seaman 
shipped abroad to he entered upon the articles, 
and his contract set forth, it does not require 
the signature of the seaman. Some difficulty 
had arisen between the master and the lihel- 
lant, before arriving at St. Helena, but its na- 
ture and extent are left in great obscurity. 
No sufficient reason has been shown for dis- 
rating the mate. The cause assigned at the 
time, was incompetency and certain acts of 
impropriety and misconduct, which have not 
heen set up in the answer, nor supported by 
the evidence. On the other hand, there were 
no sufficient grounds of justification for the re- 
fusal of the mate to return to his duty; and it 
does not appear that he ever offered to return. 
Has he forfeited his wages? There is no in- 
flexible rule, requiring the court in all cases 
to withhold wages for a refusal of duty; but 
they may look into the circumstances, and ex- 
ercise a sound judicial discretion, according to 
the merits of the case. Indeed, by the general 
maritime law, even a desertion, without a full 
justification, does not compel the court, under 
all circumstances, to deprive a seaman of all 
antecedent wages. In considering what for- 
feiture should be inflicted upon the libellant, 
it is to be added that the second mate was not 
qualified for his station, and the master was 
thus left to make a winter's passage, to a 
Northern port, without the aid of a first offi- 
cer, and with an incompetent second officer, 
and was thereby subjected to much personal 
bardship. In behalf of the libellant it is to be 
observed, that after having rendered service 
to the best of his ability for three months, he 
hadbeen wrongfully turned off duty by the mas- 
ter, that the master had imputed to him mis- 
conduct of which he was not guilty, and was 
unyielding in his requisitions, and would nei- 
ther say nor do anytliing to soothe the feelings 
which he had wounded, and that the mate act- 
ed under a mistake as to his legal rights. I 
think justice will be done, without inflicting 
an entire forfeiture of wages, and that the li- 
bellant should recover one-third of his wages, 
for the time he rendered service. Decree for 
one month's wages, $30, and costs. 

NOTE. Whether new matter (before Adm. 
Sule 52) should be pleaded by replication, or by 
supplemental libel, see Taber v. Jenny [Case No. 
13,720]; Ben. Adm. § 4'?2; Conkl. Adm. 239; but 
now by the rule, it is by amendment of the 
libel. That seamen shipping in a foreign port 
need not sign articles, see Curt. Mereh. Seam. 
39; Gardner v. The New Jersey [Case No. 5,- 
233]; Abb. Shipp. 607, note. That the court is 
not compelled to pronounce a forfeiture of the 
entire wages, see The Moslem [Case No. 9,- 
875]; Smith v. Treat [Id. 13,117]; Spracue v. 
Kain [Id. 13,250]; Drysdale v. The Ranger 
[Id. 4,097]; Macomber v. Thompson [Id. 8,- 
■919]; The Maria [Id. 9,074]; Thome v. White 
[Id. 13,989]; The Mentor [Id. 9,427]; Scott v. 
Russell [Id, 12,346]. Contra, The Blake, 1 W. 
Bob. Adm. 87. 
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Case Wo. 5,469. 

GLADSTONE et al. v. CHAMBERLAIN 
et al. 

[1 Am. Law Rev. 587.] 

Circuit Court, S. D. New York. 1867. 

Patmetst "in Cash" — Coxstruotion of Contract 
—Usage. 

[The question, whether a written contract, 
made at Ceylon, to pay "in cash" for goods 
deliverable at New York, means a payment in 
specie, — gold or silver, — is one of intention; 
but the intention is to be reached by the court 
from the terms of the contract, either as the 
words themselves import, or as they are ex- 
plained by local custom, or usage.] 

[This was a suit on a charter party by 
Lawrence Gladstone and others against 
William Chamberlain and others. See Case 
No. 5,471.] 

NELSON, Circuit Justice. The real ques- 
tion in this ease is embraced under the issue 
presented by the second plea, and to which 
there is a demm-rer. That question is. 
whether or not the contract at the island of 
Ceylon, in the charter party, to pay for 
goods deliverable at New York, "in cash." 
means a payment in specie, — gold or silver. 
My opinion is, if that is the true interpreta- 
tion of the agreement, then the libellants 
are entitled to specie, or its equivalent in 
New York. The question does not turn up- 
on the intention of the parties outside of the 
terms or words of the agreement: they are 
to be interpreted by the court; and such 
conclusion is to be arrived at as the words 
themselves import, or as the words, ex- 
plained by local custom or usage, import 

There is another difficulty arising out of 
the second plea, and that is as to the effect 
of the payment and acceptance as averred 
therein. To disembarrass the case from 
the pleadings, and enable the parties to 
present the real question to the court, we 
shall give judgment in favor of the demur- 
rer, and against the special plea, leaving 
the case to be tried on the general issue, 
when the meaning of the phrase "to be 
paid in cash" may be explained by the usage 
and custom of tlie ti-ade, if any such cus- 
tom or usage exists. 

[See Case No. 5,470.] 



Case Wo. 5,470. 

GLADSTONE et al. v. GBLAMBERLAIN 
et al. 

. [7 Blatchf. 207.]' 1 

Circuit Court, S. D. New York. April 8, 1870. 

Charter Pautt — Construction — Patmest in 
Specie— Paper Cdrrenot. 

Where a charter party for the charter of a 
vessel was made in CJeylon, in November, 1802, 
the charter money to be $29,000, "to be paid 
in cash, on right and safe delivery of the ear- 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, anu Uere reprinted by permission.] 
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go" at New York. Edd, that, in view of the 
circumstances which led to the contract, and 
urder which it was made, and of its terms, 
the amount to be paid must be regarded as 
having been agreed to be paid in gold or sil- 
ver and not in the lawful paper currency of the 
United States. 

This was an action, on a charter party, 
brought by the plaintiffs [Lawrence Glad- 
stone and others], as owners of a vessel, to 
recover an amount claimed to be due by the 
defendants [William Chamberlain and others] 
on a charter of such vessel, made by the 
plaintiffs to the defendants, at Ceylon, in 
November, 1862, by which the defendants 
agreed to ,pay, as charter money, 529,000, 
"to be paid in cash, on right and safe de- 
livery of the cargo" at New York. The de- 
fendants tendered the §29,000 in the lawful 
paper currency of the United States but not 
in gold or silver. The tender was accepted, 
and, it having been agreed that such accept- 
ance should be without prejudice to the right 
of the plaintiffs to claim that the payment 
should have been made in gold or silver, 
this suit was brought to recover the amount 
of the premium on $29,000- of gold at the 
time the tender was made. At the trial, be- 
fore Judge Smalley and a Jiutt, the com't 
left it to the jury to determine, as a fact, 
what was the intent of the parties at the 
time the chai-ter party was made, as to the 
cm'rency in which the charter money was 
to be paid. The jury found a verdict for 
the plaintiffs. [Case No. 5,471.] The de- 
fendants now moved for a new trial. 

Daniel D. Lord, for plaintiffs. 
Townsend Scudder, for defendants. 

NELSON, Circuit Justice. I have looked 
hato this case, and into the briefs of the 
learned coimsel, and am satisfied that the 
words in the charter party, "freight for the 
same to be a lump sum of twenty-nine thou- 
sand dollars, which amount to be paid in 
cash, on right and safe delivery of the car- 
go," mean a payment in gold or silver. The 
addition of the words "which amount to be 
paid in cash" would otherwise be without 
effect, and surplusage; for, if they are left 
out, the contract is complete to pay in any 
lawful currency of the country, at the city 
of New York, where the cai-go was to be de- 
livered and the freight paid. 

I do not give any effect to the evidence as 
to the intent of the parties, at the time the 
charter-party was entered into, or to the evi- 
dence as to the convei'sation between them 
at, and previous to, its execution. Such evi- 
dence was, I think, inadmissible. The cir- 
cumstances which led to the contract, and 
under which it was made, were competent 
and proper, and tend, in some measure, to 
explain the meaning of the word "cash" in 
the connection in which it is found; and, in 
view of them, and of the terms of the con- 
tract, I am quite satisfied that the plaintiffs 
were entitled to the verdict 



The errors of the judge, which I do not 
deny, did not work any prejudice to the de- 
fendants, as my opinion is wholly independ- 
ent and irrespective of them. The motion 
for a new trial is denied. 

[See Case No. 5,469.] 
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GLADSTONE et al. v. GHAMBEKLAIN 
et al. 

[4 Int. Rev. Kec. 130.] 

Circuit Court; S. D. New York. 1S66. 

Payment ix Specie. 

Payment of moneys falling due in the Unit- 
ed States under a charter executed in a for- 
eign countrj' must be made in specie. 

This was an action brought to recover an 
amount alleged to be due upon a charter. 
The plaintiffs [Lawrence Gladstone and oth- 
ers] were the owners of the ship John 
O'Gaunt, which the defendants [William 
Chamberlain and others], in November, 1862, 
chartered at Ceylon to bring a cargo to this 
port for the lump sum of $29,000, which by 
the terms of the charter was to be paid "in 
cash upon due delivery of the cargo." On 
the arrival of the ship gold was at premium 
and the present controversy arose— the plain- 
tiffs claiming to be paid in gold and the de- 
fendants offering payment in legal-tender 
notes. By an agreement between the par- 
ties, the $29,000 in legal tender was paid, and 
the action was brought to recover the differ- 
ence. Testimony was given as to what was 
said between the parties at the time the char- 
ter was made, one testifying that it was 
agreed at the time that "in cash" meant gold 
or silver, and the other averring that nothing 
whatever was said about it. 

Mr. Lord, for plaintiffs. 
Mr. Scudder, for defendants. 

SMALLEY, District Judge (charging jury). 
This is an action brought upon a charter 
partr executed in November, 1862, at tlie 
island of Ceylon. It stipulates that the plain- 
tiffs' ship shall receive a cargo of goods to be 
delivered in the city of New York, for the 
round sum of $29,000 in cash, to be paid upon 
delivery. It seems that the goods were re- 
ceived on board of the ship; that they were 
delivered in the city of New York. When 
they arrived here, a controversy arose be- 
tween the consignee of the goods, or rather 
between one of the parties to this charter, 
and the plaintiffs as to what this $29,000 
should be paid in. Our government had 
passed a law which the courts have upheld, 
making it binding and obligatory in this 
country, that certain paper familiarly called 
"greenbacks" should be received in discharge 
of all contracts, and the defendants claimed 
that they had a right to extinguish their ob- 
ligation under the charter party by paying 
these notes, while the plaintiffs claimed that 
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they were entitled to receive this $29,000 in 
the great standard of value, gold or silver, 
which is acknowledged as a standard value 
throughout the commercial world. The ?29,- 
000 greenbacks was paid under an agree- 
ment that the reception of it should not af- 
fect the rights of either side; that if under 
their contract the defendants were bound to 
pay in what is regarded as the great stand- 
ard of value, gold or silver, the plaintiffs 
should still have theur claim upon them for 
the balance, which was stipulated to be four- 
teen thousand and odd dollars; if on the con- 
traiy, the plaintiffs were obliged to receive 
this $29,000 legal-tender notes, then the obli- 
gation was extinguished. You, gentlemen, 
are to determine what did tliese parties mean, 
in the island of Ceylon, at the time they 
made this charter pai'ty— how did they under- 
stand this payment was to be made? As 1 
have already intimated, if it was a legal 
question— one party being a foreigner, and it 
being made at a foreign port, where gold and 
silver was the standard of value— I should 
bold that the presumption of law would be 
that this must be paid in gold or silver, al- 
though it might be made between citizens oir 
the United States, iind while in relation to 
their own matters at home it has been held 
to the contrary; but for the purposes of this 
trial the court would charge that between 
citizens of this country in a foreign country, 
if they make a contract with reference to 
greenbacks, with the understanding that it 
may be paid in that, the law is constitutional 
and the debt should be so discharged. The 
plaintiffs in this case are owners of a British 
vessel; the standard of value in Great Brit- 
ain and throughout Europe is gold and silver", 
the contract was made in the port of Ceylon, 
where the standard of value is gold and sil- 
ver. 

Our government may pass laws which, in 
regard to our local matters, may make some- 
thing else the standard of value, but they 
would not control the commercial world. 
"When you consider that this contract was 
made in a foreign port, and the goods to be 
delivered here, the question to be answered 
by you is, from looking at the contract itself, 
and from all the evidence in the. case, what 
do you understand the parties meant by the 
word "cash." If tlie word "cash" had been 
used in New Tork six years ago there would 
be no doubt about what was meant; you 
would all say gold and silver; altiiough bills 
were convertible, yet if they were refused, 
they were not legal. But after congress 
made legal-tender notes, it was different. 
The question, therefore, is how did these 
parties in a foreign port understand it? Did 
they mean it should be gold or silver, or in 
the legal currency of the United States? Did 
they intend to confine it to the standard cur- 
rency of the world or to the legal cin:rency of 
the country? If it was the understanding 
that it was to be gold or silver, it is the duty 
of these parties to live up to it and they 



ought not to be absolved from it, nor will the 
court permit them to protect themselves un- 
der legal currency of our own. But if, on 
the other hand, the word "cash" was merely 
inserted as discriminating between cash and 
credit, and that they intended it might be 
performed by the payment of anything that 
was legal tender here, our currency will be 
sufficient. 

It is very ingeniously argued by counsel for 
the defendants that the word "cash" is used 
merely in contradistinction to "credit." If it 
had been said, "$29,000 payable on delivery," 
I it would have expressed everything without 
that word. Why that word "cash" was used 
it is for you to consider and come to a con- 
clusion upon this part of the case. 

Then there is some evidence. You have 
the evidence of Capt. Stanton, who was an 
agent on the part of the plaintiffs, and who 
acted as a broker or go-between, and he testi- 
fied that he imderstood gold and silver was 
meant. The defendants read the testimony 
of Capt. Howe, who acted on their part; 
and whatever he said at that time binds the 
defendants. If he understood at that time 
that it was to be gold or silver, the defendants 
understood it in the eye of the law; he acted 
for them. It is argued on the part of the de- 
fence that this statement of Howe contra- 
dicts the statement of Stanton, while on the 
other hand, the plaintiff argues that the tes- 
timony of Howe is set entirely aside by the 
testimony of Gladstone, Stanton and others. 
There is also an affidavit read, taken in Liv- 
erpool, to the effects liiat Howe stated differ- 
ently from what he states here, and that 
gold was understood. Now that is not evi- 
dence in chief. If they had not made ilr. 
Howe a witness the court would have exclud- 
ed it. But the defendants have put him up- 
on the stand; they rely upon his testimony; 
therefore these declarations of his made up- 
on other occasions, conti*ary to what he stat- 
ed in court, are to be received in evidence; 
not as evidence in chief, but to be considered 
by you in weighing his evidence. 

The case is very simple. Considering the 
position of the parties, the place where the 
contract was made, the condition of the coun- 
try at the time, the testimony of the wit- 
nesses and the conversation of the parties, 
what do you think the parties understood by 
using this word "cash?" If there had been 
no local laws of the United States, such as 
I have referred to, every one would have im- 
derstood that it meant money; but it is 
claimed that inasmuch as tbere was at that 
time, or very soon after, a legal-tender cui-- 
rency which was not gold or silver here, it 
would be satisfied by that. If you believe 
that Capt. Stanton so understood it when he 
made the contract on the part of the plain- 
tiffs, and that Capt. Howe so understood it 
when he made the contract on the part of the 
defendants, you will give a verdict for the 
defendants. If, on the other hand, at the 
time the contract was made it was under- 
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stood between the parties tliat it was to be 
^old or silver, you will return a verdict for 
the plaintiffs for $14,500 with interest from 
the 18th of April, 1863. 

The jury found a verdict in favor of the 
plaintiffs, 

pFor subsequent proceedings, see Cases Nos. 
5,469 and 5,470.] 



•GLADWISH. The W. E- See Case No. 17,- 
355. 



Case ISTo. 5,472. 

The GLrASIORGAN. 

[1 Spr. 273.31 

District Court, D. Massachusetts. Dec, 1854. 

Slave Tkade— Forfeitdkb asd Coxdemxatiost — 

DiSTltlBDTION OF PKOOEEDS. 

Where a vessel is condemned for a violation 
of a statute of the United States, and a moiety 
of the proceeds is given to the officers and 
-crew of the ship of war which made the seizure, 
such moiety is not to be paid into the treas- 
ury of the United States, but must be distrib- 
nted by the court. 

[Cited in Kice v. Thayer, 105 Mass. 261.] 

In admiralty. 

B. F. Hallett, Dist. Atty., in support of the 
inotion. 

SPRAGUE, District Judge. This is a libel 
of information against the brig Glamorgan 
and cargo, alleging a violation of the statute 
of the 20th of April, 1818 (3 Stat 450), for 
the prevention of the slave trade, and claim- 
ing a forfeiture. 

A forfeiture was decreed by the court, and 
the proceeds ordered to be paid, one half to 
the -United States, and the other half to the 
officers and crew of the United States armed 
"brig Perry, who had seized the Glamorgan, 
on the high seas. The court further ordered, 
that the moiety of said proceeds, which was 
to be paid to the said officers and crew, 
should be delivered to Benjamin F. Hallett, 
Esq., tlieir proctor, to be by him distributed 
among them, according to law. The district 
attorney now moves the court that so much 
of the order as directs a moiety to be deliv- 
ered to the proctor for the officers and crew, 
■be rescinded, and that the same be paid into 
the treasury of the United States. It is 
understood that this motion is made by in- 
structions from the secretary of. the navy, 
and that the view taken by that department 
is, that the moiety which has be'en awarded, 
ought to be paid into the "treasury of the 
United States, in the manner in which prize- 
money is to -be paid in, by virtue of the 8th 
section of the act of March 3, 1849 (9 Stat. 
378), "making appropriation for the naval 
service," &c. The statute of March 3, 1819 
(3 Stat. 533), in addition to the acts pro- 

i Pleported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 



hibiting the 'slave trade, provides that, in 
cases of vessels seized under the slave acts, 
by an armed vessel of the United States, the 
proceeds shall be divided equally between 
the United States, and the officers and men 
who shall seize, take and bring the same into 
port- for condemnation. And the section 
then proceeds to say, that "the same shall 
be distributed in like manner as is pro- 
vided by law for the distribution of prizes 
taken from an enemy." 

The previous statute of April 29, ISOO (2 
Stat. c. 45, § 6), prescribes the manner in 
which the "prize money, belonging to the 
officers and men, shall be distributed"; that 
is, it determines the proportion to which they 
shall severally be entitled. But it says 
nothing, as to the custody of the money pre- 
viously to the distribution, or the person, or 
authority, by which the distribution shall be 
made; thus leaving the proceeds in the regis- 
try of the couit, until paid out, by order of 
court The Sth section of the act of 1840, 
before referred to, provides that all prize- 
money arising from' captures made by the 
vessels of the United States, "received by 
the marshal, who shall make sale of such 
prizes, shall, within sixty days after such 
sale, deposit the net proceeds * * * into 
the treasury of the United States * * * to 
be distributed, as now provided by law." 

It will be observed, that this does not 
change the distribution, but expressly de- 
clares that it shall be distributed, as now 
provided by law; that is, according to the 
previous statute. But it changes the custody 
of prize-money, previously to distribution, 
from the registry of the court, to the treasury 
of the United States. And it also changes the 
officer by whom the distribution is to be 
made, substituting the secretary of the navy 
for the prize agents. 

The case now before the court is not one 
of prize, but of forfeiture of an American 
vessel, for the violation of a statute of the 
United States. 

The forfeiture has been decreed in this 
case, not upon any prize proceedings, but 
upon a libel of information for the violation 
of a statute. The statute of ISIS, which 
created this forfeiture, provides that the pro- 
ceeds shall be divided between the United 
States and the informer. The statute of 1819, 
before' referred to, in case a forfeited vessel 
has been seized by an armed vessel of the 
United States, divides the proceeds between 
the United States and the officers and men 
of such armed vessel; and then provides for 
the distribution among such officers and 
men, by declaring that "the same shall be 
distributed, in like manner as is provided 
by law for -the distribution of prizes taken 
from an enemy." 

It does not make this to be a prize pro- 
ceeding, or in any manner change its char- 
acter, but merely adopts the rule for dis- 
tribution in the case of prizes, as the rule for 
distribution in the case of forfeiture; and 
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the statute of 1S49, leaves tlie rule of dis- 
tribution, in case of prize, as it was prior to 
the statute of 1819. 

The 8th sectiou of the statute of 1849, is 
confined to prize-money, as to which it has 
changed the place of deposit, and the officer 
to malie the distribution; but as to the pro- 
ceeds of forfeitures for the violation of the 
statutes of the United States, it has not 
changed the place of deposit, nor the officer 
to make the distribution, nor the rules for 
the distribution. 

But if it should be thought that the statute 
of 1849 changes the manner of distribution, 
the question would arise, whether the dis- 
tribution of the proceeds, under the statute 
of 1819, is to be governed by the manner 
existing at the time of passing that act, or 
by the manner provided by the subsequent 
act; the statute of 1819 says, that the dis- 
tribution shall be in the same manner as is 
provided by law, &c., not as shall be pro- 
vided by law. It, by reference, makes the 
preexisting rule to be the rule of that statute, 
and it may well be doubted whether a sub- 
sequent repeal or alteration of the rule, in 
cases of prize, can afEect the statute of 
1819. 

It seems to me, that there is no error In 
the order heretofore passed by this court 

Motion denied. 

FFor a subsequent hearing in the circuit court, 
affirming an order of the district court disallow- 
ing an appeal, see Case No. 15,214.] 
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Case "No, 5,473. 

GLANOY V. MOORE. 

. [Nowliere reported; opinion not now accessi- 
ble.] 



Case No. 5,474. 

In re GLASBR. 

[2 Ben. 180; i 1 Am. Lraw T, Rep. Bankr. 57. 

1 N. B. R. 336 (Quarto, 73); 15 

Pittsb. Leg. J. 265.] 

District Court, S. D. New York, aiarch, 1868. 

Arrest of Bankkupt — Protection' — Power of 

THE COORT — GeXEUAL ORDEK No. 

27 — Habeas Corpus. 

1. The "protection" spoken of in the fourth 
section of the bankruptcy act [of 1867 (14 Stat. 
519)] means protection to the bankrupt from be- 
ing arrested in cases where he is not liable to 
arrest, under the twenty-sixth section. 

2. The provisions of general order No. 27, so 
far as they authorize the discharge, from arrest 
or imprisonment, of a bankrupt, arrested on 
pi'oeess foimded on a claim provable in^ bank- 
ruptcy, where that claim is one from which his 
discharge in bankruptcy will not release him, 
are not warranted by the twenty-sixth section 
of the act. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



3. The granting of such protection is an act 
done "under and in virtue of the bankruptcy."' 
So, also, is the enforcing of such protection. 

4. The district court has jurisdiction, there- 
fore, under the first section of the act, to en- 
force such protection. 

[Cited in Re Carow. Case No. 2,426; Re 
Brinkman, Id. 1,884.] 

5. The court also has power, if a bankrupt is 
arrested in violation of the twenty-sixth sec- 
tion of the act, to release him from imprison- 
ment, by habeas corpus, under the act of Ftb- 
ruai-y 5, 1867 (14 Stat. 385). 

[Cited in Re Ghirardelli, Case No. 5,376; Ex 
parte Schulenburg, 25 Fed. 212.] 

6. Whex'e a bankrupt was arrested in an ac- 
tion in a state court on allegations of fraud in 
contracting the debt to recover which the action 
was brought, and gave bail, and applied to this 
court, on affidavits denying the allegations of 
fraud, for an order discharging him from arrest, 
and discharging the bail: Held, that the court 
was competent to give him the relief sought, 
provided his arrest was founded on a debt from 
which his discharge in bankruptcy would re- 
lease him. 

[Cited in Re Alsberg, Case No, 261; Re 
Smith, Id. 12,976.] 

7. The court must inquire into that question 
of fact, and decide it on this application.s 

[Cited in Re Devoe, Case No. 3,843; Re 
Wright, Id. 18,065.] 

In this case, the bankrupt [Louis GlaserJ 
filed his voluntary petition in banla-uptey on 
the 13th of January, 1868. Among the debts 
set forth in his petition was one to Townsend 
& Yale, of $451.20, for mei'chandise sold by 
them to him. On the 5th of February, 1868, 
Townsend & Yale commenced a suit against 
him in the superior court of the city of New 
York, to recover the debt. The complaint in 
the suit was founded solely on a sale and de- 
livery of goods to the amount of the debt 
On the same day the bankrupt was arrested 
by the shei'iff of the city and county of New 
York, on an order of arrest granted by the 
state court on the 4th of February, 1838, 
which required him to be held to baU in $650. 
The ground of arrest set forth in the affida- 
vit on which the order of arrest was granted, 
was that the bankrupt was guilty of a fraud 
in contracting the debt, and the circumstan- 
ces alleged to constitute the fraud were set 
forth in the affidavit The bankrupt now 
showed to this court by affidavit that, on the 
15th of January, 1868, he was adjudicated a 
banknipt, and received from the register a 
certificate of protection; that, on his arrest, 
he gave to the sheriflE the bail required; that 
all the allegations of fraud contained in the 
affidavit an which the order of arrest was 
granted wei'e untrue; and that the debt to 
Townsend & Yale was one provable in bank- 
ruptcy, and one from which a discharge in 
bankruptcy would release him. He therefore 

2 In the Case of Kimball [Case No. 7,768], 
decided in November, 186S, this court modified 
these views, and held that, if the arrest in the 
state court appeared, on the face of tbe papers, 
to be founded on a debt from which a discharge 
in bankruptcy would not release the debtor, the 
bankruptcy court was concluded, and would not 
inquire into the question whether the allega- 
tions in such papers were true or not. 
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applied to this court for an order discharging 
liim from aiTest, and discharging the bail 
■which he had given. The application was 
founded on the last clause of the twenty-sixth 
section of the banluruptcy act, which provides 
that "no bankrupt shall be liable to arrest 
during the pendency of the proceedings in 
ban]iruptcy,inany civil action, unless the same 
is founded upon some debt or claim fi'om which 
his discharge in banla-uptcy would not release 
him." The creditors in this case had not 
proved their debt in the banla'uptcy proceed- 
ings, and they raised an objection to the ju- 
risdiction of this com't to grant the relief 
asked by the banla.*upt, on the ground that no 
power was conferred on this court, by the 
banlcruptcy act, to enforce the protection 
from arrest given by the -twenty-sixth section, 
even thougli it should find that the bankrupt 
was arrested after the commencement of the 
proceedings in bankruptcy, and that his ar- 
rest was founded on a debt from which his 
discharge in banliruptcy would release him. 
The point taken was, that the circuit court for 
this distx-ict was the proper court to adminis- 
ter the relief sought, and not the district 
court; and that, under the second section of 
the act, the circuit court had **a general super- 
intendence and jurisdiction of all cases and 
Questions arismg" under the act, and, there- 
fore, of this question, which arose under the 
twenty-sixth section, and could, on the appli- 
cation of the "party aggrieved, hear and de- 
termine the case," It was urged that the 
jurisdiction invoiced by the bank;:upt on this 
application was not within the special gi-ants 
of jurisdiction given by tlie fii'st section of the 
act to the district court; that this was not a 
case or a controversy arising between the 
bankrupt and a a-editor who claimed a debt 
or demand under the banki-uptcy; that it did 
not concern the collection of the assets of 
the bankrupt; that it did not concern the as- 
certainment or liquidation of any lien or oth- 
er specific claim on any of such assets; that 
it did not concern the adjustment of any 
priority or conflicting interest, in the sense in 
which that language was used in the first 
section; that it did not concern the marshal- 
ling or disposition of any of the funds or as- 
sets of the banla*upt; and that it did not 
concern any act, matter, or thing to De done 
by this court under or in virtue of the bank- 
ruptcy, within tlie meaning of that language 
in the first section. 

Henry Morrison, for bankrupt. 
John J. Townsend, for creditors. 

BLATCHFORD, District Judge. The first 
clause of the first section of the bankmptcy 
act gives to the disti-ict court original jm-is- 
diction in this district in all matters and pro- 
ceedings in bankruptcy, and authcr.'zes it 
to hear and adjudicate upon the same ac- 
cording to the provisions of the act; and that 
general grant of jmisdietion is followed by 
a special grant, extending such jurisdic- I 
10 FED. CAS. — 30 



tipn "to all acts, matters, and things to be 
done under and in virtue of the bankruptcy, 
until the final distribution and settlement 
of the estate of the bankrupt, and the close 
of the proceedings in banloruptcy/' Regis- 
ters are, by section 3, to be appointed, "to 
assist tlie judge of the district com-t in the 
performance of his duties" under the act. 
By section 4, power is given to every regis- 
ter, and it is made his duty, "to grant pro- 
tection." This undoubtedly means protec- 
tion to the bankrupt from being arrested in 
cases where he is not liable to arrest— pro- 
tection from arrests,to which, by the twentj'- 
sixth section, he is not liable. The justices 
of the supreme court have so consti'iied it, 
for not only have they, by general order No. 
5, defined one of the powers of a register to 
be to grant protection on the surrender of 
a bankrupt, but they have, by general order 
No. 4, provided that a banlirupt "may re- 
ceive from the register a protection against 
arrest, to continue until the final adjudication 
on his application for a discharge, unless 
suspended or vacated by order of the com-t." 
So also they have, by general order No. 27, 
provided that, if a banki-upt is "committed 
after the filing of his petition,, upon process 
in any civil action foxmded upon a claim 
provable in bankruptcy, the couvt" (mean- 
ing the com*t in which his petition is filed) 
may, upon his application, "discharge him 
from such imprisonment"; "and that, "if the 
petitioner, during the pendency of the pro- 
ceedings in bankruptcy, be arrested or im- 
prisoned upon process in any civil action, 
the district court, upon his application, may 
issue a writ of habeas corpus to bring him 
before the com*t, to ascertain whether guch 
process has been issued for the collection 
of any claim provable in bankruptcy, and, 
if so provable, he shall be discharged, if 
not, he shall be remanded to the custody in 
which he may lawfully be." These provi- 
sions of general order No. 27, so far as they 
authorize the discharge from arrest or im- 
prisonment of a bankrupt arrested on process 
founded on a claim provable in bankruptcy, 
where the claim is one from which his dis- 
charge in bankruptcy will not releass him, 
are not warranted by the twenty-sixth sec- 
tion of the act. By the tenth section of the 
act, the justices of the supreme com-t are 
required, subject to the provisions of the 
act, to frame general orders for carrying 
the provisions of the act into effect, but 
they are not authorized to extend the ex- 
emption of a bankrupt from arrest beyond 
the limits prescribed by the- twenty sixth 
section of the act. By the thirty-third sec-" 
tion" of the act, a debt which cannot be dis- 
chai'ged is yet made provable. By the 
twenty-sixth section, though a debt is prov- 
able, it may, if not dischargeable, be the 
foundation of an arrest. The twenty-sev- 
enth general order goes beyond the act, by 
making exemption from arrest coextensive 
with the provability of a debt But tin 
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twenty-seventh general order, in so far a*; 
it is consistent with the act, and in so far 
as it applies to debts or claims wh'ch will be 
released by a discharge in bankruptcy, is a 
clear indication that the justices of the sa- 
preme court understand the act as giving 
to the district cotirt power to enforce the ex- 
emption from arrest to which a bankrupt is 
entitled under the act. The twenty-s:xth 
section confers such exemption. One of the 
means presci-ibed by the act for saeuring 
it, is a protection against arrest, as a muni- 
ment or safeguard. The giving of this pro- 
tection by the court or a register is an act 
done "vmder and in virtue of the bankrupt- 
cy." 'The enforcing such exemption from 
arrest, when a bankrupt is entitled to it by 
section 26, whether a protection has b3en 
granted or not, and whether a protection 
granted has been violated or not, is an act 
done "under and in vh-tue of the bankrupt- 
cy." The exemption from arrest is con- 
ferred by section 20, because the party is 
adjudged a bankrupt by the district court: 
and the enforcing of such exemption by af- 
firmative action is eleai'ly an act "to be done 
under and in virtue of the bankruptcy." 
Being such, the jurisdiction of the district 
■com-t in which the bankruptcy proceedings 
are pending, clearly extends, under the first 
^section of the act, to the doing of this act 
by any appropriate method. Where the 
^lanki'upt is not in close custody, a habeas 
corpus may not be necessary. A simple 
order may suffice to give the requisite relief. 
The order will be an order in bankruptcy, 
and, by the first section of the act, full au- 
thority is given to the com't to compel obedi- 
ence to all orders and decrees passed by it 
in bankruptcy, "by process of contempt an! 
other remedial process." In some eases, a 
habeas corpus may be necessary, and such 
a remedy is contemplated by one provision 
in general order No. 27. Irrespective of 
that provision, if a bankrupt is arrested In 
violation of the twenty-sixth section of t'ae 
act, and is thus restrained of his liberty in 
violation of a law of the United States, this 
com*t, or the judge thereof, has power, un ler 
the act of February 5, ISJT, entitled "An 
act to amend *An act to establish the judi- 
cial coui-ts of the United States,' approved 
September twenty-fourth, seventeen hun- 
dred and eighty-nine" (14 Stat. Bi5), to issue 
a writ of habeas corpus and release him 
from his imprisonment. It follows, there- 
fore, that this court is competent to grant to 
the bankrupt in this case the relief sought 
by him, provided his arrest was fouuded on a 
debt from which his discharge in bankrupt- 
cy would release him. This court must 
necessarily inquire into that question, and 
decide it for itself on this applicaton. It 
is a disputed question of fact, which cannot 
be decided on ex parte atfiJavits, whetlier 
the debt in this case was contracted by the 
fraud of the bankrupt, and is, therefore, 
one from which his discharge in banki-upt- 



cy would not release him. If the bankrupt 
desires it, a reference will be ordered, under 
section 38 of the act, to take testimony on 
the question, and the application will be 
heard and decided on the testimony so 
taken. 

[See Case No. 5,475.] 



Case M"o. 6,475. 

In re GLASER. 

n N. B. R. 241 (Quarto, IS).] i 

District Court, S. D. New York. Jan. 14, 1868. 

Affidavit TO Stay Piioceeiusgs in State Coukts. 

In bankruptcy. 

"Siegmund Spingam being duly sworn 
says, he is one of the copartners of the 
firm of Morrison, Lauterbaeh & Spingarn, 
attorneys at law. That Henry Morrison, one 
of the said firm, is the attorney of record 
of the said Louis Glaser, the petitioner for 
adjudication of bankruptcy. That the peti- 
tion of said Louis Glaser was filed on the 
13th day of January, 186S, by this deponent 
That before the filing of said petition, sev- 
eral creditors of the said Louis Glaser com- 
menced actions for the recovery of money 
due and owing to them from said Louis 
Glaser. That on the 9th day of January, 
1868, one L. H. Mandlebaum commenced an 
action in the Second district court of the 
city of New York, which action is now at 
issue and placed for trial. That on the 
same day a creditor named James Cohen 
commenced an action in the same coui't 
against the said Louis Glaser, the summons 
in which case is returnable on the loth day 
of January, 1SC8. That on the same day 
George 0. Eyland commenced an action in 
ther marine court of the city of New York, 
against the said Louis Glaser, which action 
is now pending. That on the same day the 
firm of A. Altmayer & Co. commenced an 
action in the same court, to wit, the marine 
court, in which action the summons is return- 
able January 17, ISGS. Thaton the lOtli day of 
January, 1868, Isaac Van Deusen, John Van 
Deusen, and Hemy Boehmer commenced an 
action in the supreme court of the state of 
New York, against the said Louis Glaser. 
Deponent further says, that the petitioner, 
Louis Glaser, has no valid and legal defence 
to interpose in any of these cases, and that 
they will recover judgment, unless restrain- 
ed by order of this honorable court. De- 
ponent further says, that all these actions are 
brought to recover debts due by the said pe- 
titioner, Louis Glaser, which are set out in 
the schedule attached to the petition for ad- 
judication of bankruptcy. That they are all 
debts provable under the act of congress 
passed March 2, 1867 [14 Stat. 517], and 
from which the petitioner may be discharged 
in bankruptcy, Sieg. Spingarn. 

1 [Reprinted by permission.] 
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"Sworn to before me, this 14tli day of 
January, 1SG8. R. E. Stilwell, U. S. Com- 
missioner." 

[See Case No. 5,474.] 



Case Wo. 5,476. 

In re GLASEB. 

[2 N. B. R. 398 (Quarto, 129).] i 

Circuit Court, S. D. New Yorlc. 1869. 

CONTESIPT — EXAMIXATIOS OP WlTXESSES UNDER 

Commission — BASKiiDPTcr Piiaotice. 

On an application for attacliment of witnesses 
for contempt in not mabinrr answers on exami- 
nation under a commission, held, that attacli- 
ment must be refused, for the reason that no 
written iiiterrogatories accompanied the com- 
mission, aud no information furnislied as to the 
particular enquiry. 

[In bankruptcy. In the matter of Samuel 
<3 laser.] 

Martin & Smith, for application. 
Benedict & Boardman, opposed. 

BLATGHFORD, District Judge. The com- 
mission issued by the district court for the 
southern district of Ohio, not being accompa- 
nied by any written interrogatories, and not 
furnishing any information as to what the en- 
quiiy is, to which the examination of the wit- 
nesses named in it is to be directed, so that I 
can determine whether the questions which 
the witnesses have refused to answer, are or 
are not pertinent to such enquiry; it is impos- 
sible for me to hold that the witnesses have 
refused to answer any pertinent or proper 
■question. The application for the attachment 
is, therefore, refused. 



GLASGOW (HOTCHIQSS v.). See Case No. 
G,717. 

OLASS (LESLIE v.). See Case No. 8,275. 



Case Wo. 5,477. 

GLASSELL'S ADSI'R v. WILSON'S 
ADM'R. 

[4 Wash. 0. O. 50.] 2 

Circuit Court, D. Pennsylvania. April Term, 
1821. 

Ve^ditiosi Exponas— Motion to Set Aside Sale 
BY Stkaxgku to the Suit — Sdit by 

FOKEIGX ADMINISTIiATOB. 

1. Motion to set aside a sale of land, which 
had been sold under process "of execution out of 
ihis court. The motion was made on behalf of 
persons not parties to the suit, claiminfj title to 
the land adverse to that of the defendant in the 
execution. By the Court: The claimant of the 
land sold under a venditioni exponas can in no 
•way become a party to, or connect himself with, 

1 [Reprinted by permission.] 

2 [Originally published from the MSS. of Hon. 
Bushrod Washinston, Associate Justice of the 
Supreme Court of the United States, under the 
Supervision of Richard Peters, Jr., Esq.] 



this case. If he has a title to the land, be will 
not be prejudiced by the sale, and he may as- 
sert his right in a proper suit to maintain it. 
[Cited in Hitchcock v. Roney, 17 III. 233.] 

2. By the practice in Pennsylvania, an ad- 
ministrator acting under letters of administra- 
tion granted in another state, may institute a 
suit in this state without taking out letters of 
administration here. 
[Cited in The Boston, Case No, 1,669.] 
[See Allen v. Philadelphia Sav. Fund Soc, Id. 
234.] 

Rule to show cause why the levy and sale 
of the land under a venditioni exponas should 
not be set aside. Suit was brought by Glas- 
sell against James Wilson in 1797, and judg- 
ment was entered in 1798; soon after which, 
Wilson died, and administration on his estate 
was granted to Bird Wilson. In 1819 GlasseU 
died, and a scire facias, to revive the judg- 
ment, was sued out in the name of Mr. 
Swan, a citizen of Maryland, his adminis- 
ti'ator. The scire facias issued against Petit, 
as administrator de bonis non of James Wil- 
son, who confessed judgment in November, 
1819, and a fieri facias issued, which was 
executed on cex-tain lands, which were sold 
under a venditioni exponas. 

Rawle and Tilghman (who admitted that 
they appeared on their own behalf, the land 
levied on belonging to them, and not as 
counsel for defendant) assigned as reasons in 
support of the rule: (1) That the levy was 
made on land which,, they could prove if 
allowed, belonged to them, and not to Mv. 
Wilson's estate; and (2) that it did not ap- 
pear that the plaintiff had taken out letters 
of administration in this state; consequently 
that he could not be a proper party to revive 
the judgment [Fenwick v. Sears' Adm'rs] 
1 Cranch [5 U. S.] 259. 

Edward IngersoU, against the rule, object- 
ed: (1) That the administrator of Wilson not 
objecting to the judgment and execution, a 
mere stranger to the suit can not; (2) that 
the law of this state does not require that 
letters of administration should have been 
granted to the plaintifE in this state. 1 Bin. 
63; 3 Mass. 515- 

WASHINGTON, Circuit Justice. It is not 
sufficient to point out errors in these proceed- 
ings, unless it is done by a person who can 
inti'oduee himself regularly into the case as 
a party authorised to question their regular- 
ity. Now in this case, the counsel w^o ob- 
tained this rule do not appear for 3ilr. Bird 
Wilson,, or for the purchasers at the sale, 
but they claim title in themselves to the land 
which was levied on and sold. At present, 
however, they appear before the court as 
entire strangers to this transaction, and can 
in no other way connect themselves with it 
but by showing their title to the land, and 
that it is better than that of Mr. Wilson. 
But is this an inquiry proper for the court to 
enter upon under this rule? Is it competent 
to this court to decide such a question? We 
think not. In cases like' the present, or 
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where they are complicated, and particular- 
ly if there be contradictory evidence, we 
should think it most proper to leave the par- 
ties to contest their rights in a more regular 
course of proceeding, on the law or equity 
side of the court. 

As to the case of Penwiclr v. Sears' Adm'rs, 
1 Cranch (5 U. -S.) 259, it proceeded entirely 
upon the law of Maryland, which reoLuired 
administration to be taken out in that state, 
and that law was adopted by congress as the- 
law of that part of the District of Columbia 
which was within the county of "Washington. 
We find by the ease from 1 Bin. t63, that the 
laws of Pennsylvania do not require a per- 
son who has obtained letters of administi'a- 
tion in another state to obtain them also in 
this state, and we sit here to administer the 
laws of the United States, and of this state 
so far as they are adopted by the laws of 
the United States. Rule dischai-ged. 



Case 'No. 5,478. 

The GLAUCUS. 

[1 Lowell, 366.] 1 

District Court, D. Massachusetts. July, 1869.2 

CoLLisiox— Stham asd Sail— Loss OP Cargo- 
Damages— Fueight. 

1. Quaere, what is the true construction of 
Act July 25, 1866 [14 Stat. 228], which requires 
ocean-going steamers and those carrying sail, 
to have one white light as prescribed by the 
act of 1861 [13 Stat. 58], and requires coast- 
ing steamers to carry two such lights, the 
fact being that many coasting steamers are 
ocean-going and carry sail? 

2. If a sailing vessel and a steamer are cross- 
ing at an angle of forty-five degrees, and the 
pilot of the steamer sees both lights of the 
sailing vessel at any considerable distance, and 
the steamer is going twice as fast as the sail- 
ing vessel, and puts her helm so as to increase 
the distance between them, it is impossible that 
any act done on board the sailing vessel after 
both her lights were thus seen, should bring 
the vessels together, stem and stem. 

3. If a vessel is capsized in a collision, and 
the master and crew abandon her to save their 
lives, and in the exercise of due care and skill 
the master decides not to try to save her, the 
loss is presumed to be total. 

4. If the owners of a vessel send her to a 
foreign port for a cargo, ^^hieh the master 
procures by barter, the damages for a loss 
of the cargo are what the master paid for it, 
to the person of wliom he bought, and not what 
it cost the owners, on the whole, to obtain 
it by the adventure. 

5. To this may be added an allowance in the 
nature of freight for the voyage from the for- 
eign port, which has increased the value of the 
goods, and has been destroyed by the collision. 

6. If the owner of a vessel injured by colli- 
sion, has repaired his ship, with prudence, skill, 
j.iid diligence, and acting as a wise owner 
would, if not insured, the wrongdoer may, in 
some extreme cases, be liable for even more 
than the value of the ship, if the excess is 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 

2 [Affirmed in Case No. 683.] 



made up by an unexpected amount of demur- 
rage. 
[Cited in The Cambridge, Case No. 2,334; 

The Venus, 17 Fed. 926; The Rabboni, 53 

Fed. 957.J 

At about ten o'clock, on the night of the 
first of February, 1868, the schooner Electric 
Flash, with a full cargo of frozen herring on 
board, was beating up Long Island Sound on 
her voyage from Newfoundland to New York, 
and was off New Haven. She was making 
about five and a half knots, and was close- 
hauled on the port tack, heading about north- 
west by west, the wind being a whole-sail 
breeze from west southwest. The large pro- 
peller steamer Glaucus was bound from New 
York to Boston, with a full cargo, and was 
making about eleven knots, heading east by 
north. The moon and stars were shining and 
the night was clear. The vessels came togeth- 
er, and the schooner received a very severe 
wound in the larboard bow, which cut her 
down on that side, and started many of the 
planks on her starboard bow as well; she 
filled and capsized, and her crew saved them- 
selves in their boat and were brought to Bos- 
ton by the steamer, it being thought upon ex- 
amination that she could not be towed into a 
port of safety by the Glaucus. She was after- 
wards taken to New London by salvors. Both 
vessels had the proper side-lights, and the 
steamer had two white lights, one at her bow 
and one at her mast-head, 

J. G. Dodge, for libellants. 
F. C. Loring and M. F. Dickinson, Jr., for 
claimants. 

LOWELL, District Judge. The libellants- 
cite the statute of April 29, 1864 (13 Stat. 58), 
which presa'ibes for steamers only one white 
light at the foremast-head, and prohibits all 
lights not prescribed. The claimants say that 
ail the Sound steamers carry two, and rely 
on Act July 25, 1866, c. 234, § 11 (14 Stat 
228^, which enacts: That the provision for a 
foremast head-light for steamships, in the for- 
mer act, shall not be construed to apply to 
other than ocean-going steamers and steam- 
ers carrying sail; and that aH coasting steam- 
ers and those navigating bays, lakes, or other 
inland waters, shall carry, besides the red 
and green lights, a central range of two white 
lights, one of which is to be at the head of 
the vessel, &c. It is not shown that the two 
lights of the Glaucus did not conform to this 
later statute, nor that the misfortune was in 
any way attributable to the state of her liglrts. 
I refer to this point because the law of 186^5 
has not been cited here before, and because 
its language does not seem to be very happily 
chosen. It puts ocean steamers and steamei-s 
carrying sail, in one class with one sort of 
lights, and coasting steamei-s in another, witii 
a different sort, whereas most of the coast- 
ing steamers on the Atlantic coast, are both 
ocean-going and carry sail, so that it may 
sometimes be difficult for the persons concern- 
ed to know to which order they belong. For- 



[10 Fed. Cas. page 469] 



(Case No. 5,478) GLAUCUS 



tunately, however, notbing turns upon this 
distinction in the present case. 

The Glaucus was hound to see the schooner 
on such a night as this in good season, and 
to avoid her; and if it be true, as is testified, 
that propellers of this size and class are slow 
-in minding the helm, this only makes it the 
more essential that the greatest vigUance 
should be exercised by their officers and 
crew to discover sailing vessels at the earliest 
possible moment, for it cannot change the 
law, nor can it be so great an obstacle as to 
excuse the steamer 'altogether, and except her 
out of the general rule of law on such a night 
as this. AH this is well understood by the 
claimants; and they aver that the steamer 
took all proper measures, but that the schoon- 
er portea her helm, and thus caused the col- 
lision. 

The pilot, second mate, and quartermaster 
of the steamer were in her pilot-house, and 
there was a man forward on the lookout. 
The pilot testifies that he saw a red and a 
green light about four points on his star- 
board bow, thought the'vessel was a steamer, 
but that there was no danger, and starboard- 
ed a little; presently observed that the gi'een 
light was shut in, and saw sails on the vessel, 
and then ordered the wheel hard a starboard, 
and afterwards finding he could not run 
ahead of the vessel stopped his engine. He 
estimates the distance at which he first saw 
♦lie lights, at three-quarters of a mile. The 
testimony of the second mate and quarter- 
master is substantially similar. The lookout 
saw only the red light; he makes no estimate 
of the distance at which he first perceived it. 
They all think the schooner changed her 
course, and that is the disputed question of 
the case. The appearances on which tliey rely 
are, that the sails were more and more plain- 
ly seen as tho vessels approached each other, 
and that the green light disappeared. 

I have carefully considered the claimants' 
evidence on this point, and am not satisfied 
that the fact is proved. The steamer changed 
her course, and it was impossible for her 
crew to say whether the schooner did so or 
not, unless they had something besides their 
own vessel to compare her with, or unless the 
effects which they saw could not be account- 
ed for by their own change of course. They 
feel very sure that she did change, and none 
the less so, because if she did not the steam- 
er must have been in fault. That the sails 
on the port side of the schooner were seen 
more plainly as the vessels approached each 
other is accounted for bythe fact of approach. 
If both lights were seen, and then only the 
red light, and the steamer kept her course, 
tlie schooner must have changed hers; but 
the steamer did not keep her course, and I 
doubt if they ever saw both lights. The wit- 
nesses who depose to this were mistaken in 
two of their suppositions, and may have been 
so in a third; they took the Electric Flash for 
a steamer, and they thought her not danger- 
ously near. In this case neither vessel could 



see both the side-lights of the other until she 
was crossmg her bow. Seeing both lights 
means that you are on the course of the ves- 
sel whose lights you see. If two vessels art 
on opposite courses, each is on the other's 
course; but here the vessels were approach- 
ing at an angle of forty-five degrees, and nei- 
ther could see along the line of the other's 
course till she was crossing her bow. If the 
steamer then was aa'oss the bow of the 
schooner when she first made her out, and 
was going twice as fast as she, and so ma- 
noeuvred as to increase the distance between 
them, an which is averred by the claimants, 
a collision was impossible, whatever the 
schooner might do, unless the vessels were so 
near when the steamer first discovered the 
lights that it was already almost inevitable; 
and however near they may have been, their 
bows could hardly come together under those 
circumstances. I repeat that the pilot's ac- 
count that he saw both lights of a vessel four 
points on his starboard bow and starboard- 
ed his helm, and was going twice as fast as 
the other vessel, which by porting her helm 
struck his stem, is incredible, unless it all 
happened in less than one minute; and if 
this heavy and slow-working steamer had 
swung three points to port under the influ- 
ence of her starboard helm, it would seem 
that some considerable time must have 
elapsed. No sudden or accidental change of 
the schooner's course to bring both her lights 
to view is possible, because such a change 
must have been to windward, and she was 
close to the wind and did not tack. I cannot 
but believe that the men in the steamer's pi- 
lot-house were either mistaken in thinking 
they saw both lights, or else that they have 
much overstated the time that elapsed. The 
lookout, who should have seen the schoon- 
er first, saw only the red light; and this is 
precisely what he should have seen, on the 
theory of the libellants.' 

The libellants' witnesses are clear and con- 
sistent in declaring that the schooner's course 
was not changed. (The judge here examined 
the evidence on this subject.) I am satisfied 
that the steamer has not only made out no 
sufiicient justification, but that the facts show 
affli'matively that she was in fault. She is in 
the .dilemma that she should either have 
slowed her engine, and, if necessary, have 
stopped and reversed, as the statute requires; 
or if it was too late for that, and she took 
the most prudent course after seeing the 
schooner (which I am inclined to believe), 
she should have seen her sooner. Interlocu- 
tory decree for the libellants. 

On the coming in of the assessor's report, the 
case was again spoken to by the same counsel. 

LOWELL, District Judge. The report of 
the assessor in this chuse is excepted to by 
both parties. It seems that the schooner be- 
longed at Gloucester, and was sent thence to 
Fortune Bay in Newfoundland, by her own- 
.ers, for a cargo of frozen herring, which was 
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obtained, partly by purchase and partly by 
barter; and while on her voyage to New York 
with this cargo on board, she was run into in 
Long Island Sound on a dark and windy night 
and sunk to the water's edge by the steamer 
Glaucus, and was abandoned by the master 
and crew, and picked up after some days and 
taken into New London, where she was re- 
paired. 

The respondents maintain that they should 
not be made responsible for the loss of the car- 
go, because it might, by due diligence, have 
been saved. This is an important point of 
fact which affects a part of the damage to the 
vessel as well as the whole of that to the car- 
go, and the assessor has reported the evidence; 
upon consideration of which I agree with him, 
tliat the master acted in good faith and with 
reasonable skill and diligence in the premises. 
He was of opinion that his schooner would 
sink before she could be towed into the nearest 
port, and the master and pilot of the steamer 
appear to have been of the same opinion; and 
the mate of the Glaucus, after examination, 
reported that the steamer could not safely un- 
dertake to tow her. It was only the extreme 
and unusual coldness of the weather, which 
kept the fish frozen, that prevented the schoon- 
er from going down within an hour or two 
after the disaster occurred. The general rule 
of "post hoc propter hoe" applies in these eas- 
es, and it is for the vessel in fault to show that 
the negligence or want of skill of the libel- 
lants,or their agents, has aggravated the dam- 
ages which would have naturally followed 
their own wrongful acts. I affirm the report 
on this point. 

In ascertaining the damage to the cargo, the 
assessor has made a careful and ingenious 
computation of the cost of the voyage to the 
owners, as being the actual cost to them of 
this cargo. This is too speculative a mode of 
ascertainment when the price paid for the eax-- 
go is in proof, because it makes the value de- 
pend not on what the cargo cost in fact, but 
on the results of a different though connected 
adventure. I decided in the case of The Mon- 
ticello [Case No. 9,739], that the prime cost and 
interest was the rule; this the assessor was 
well aware of, but saw that these libellants 
had really lost more than that sum. This 
does not change the rule of damages nor the 
price of the cargo. The purchaser cannot 
have paid for these herringsmorethan the sell- 
er received, which was $1.68 per barrel. The 
cost of getting that sum to the place where 
the bargain was made is no part of the price. 
The loss was later, and was in the nature of 
freight from Newfoundland. The owners 
who load their own vessel are held responsible 
for freight, eo nomine, in ascertaining the lim- 
it of their statute liability in collision cases. 
Allen V, Mackay [Id. 228]. If, therefore, they 
had wrongly injured the steamer, they would 
be held to be earning freight, and when the 
other party is in fault they should have a cor- 
responding advantage. The assessor, there- 
fore, may allow such a sum as would be the. 



fair net freight, above expenses, for the voy- 
age from Fortune Bay to New York, though 
not the freight or expenses from Gloucester to 
Fortune Bay, which is the form in which the 
account has been made up; or, what is the 
same thing, he may consider the goods as in- 
creased in value by that amount. In this as- 
sessment the market value, if there be one, 
will be the guide; that is, what the charter- 
money for such a voyage would be, less sail- 
ing expenses. 

The only remaining exception of the re- 
spondents is that the repairs of the vessel and 
the demurrage together, as allowed, amount to 
more than the value of the vessel immediately 
before the collision. ' They contend that the 
exti-eme limit of damages is what would be 
assessed for a total loss. The assessor finds 
that the schooner was carefully surveyed, and 
that the libellants acted in good faith and with 
care, skill, diligence, and fidelity; that the ex- 
cess of price over the estimates could not have 
been foreseen, and that this excess and the de- 
murrage were enhanced by the unusually bad 
weather which happened to set in while the 
work was going on. The repairs themselves 
cost much less than the value of the schooner, 
and appear clearly by the report to have been 
such as a prudent 'owner would have under- 
taken. Under these circumstances I afiirm the 
allowance of demurrage, even though this 
brings the total damages to a higher point 
than they would have reached if the schooner 
had been abandoned in the first instance. The 
case of The Empress Eugenie, Lush. 138, cited 
in argument, rests upon the principle that the 
wrongdoer shall not be held responsible for 
the repairs which a prudent and well-advised 
owner would not have undertaken, and in that 
point differs materially from this case. 

Neither party having excepted to the amount 
of the demurrage, I assume that it was reck- 
oned upon the proper basis. In collision cas- 
es demurrage is to be allowed for such time. 
If any, as the evidence shows that the vessel 
could have been employed, and at the net 
freight she might have earned less the ex- 
penses. 

The exceptions of the libellants that the com- 
missioner did not assess the value of the cargo 
in New York, and that he did not reckon de- 
terioration of the vessel on her voyage from 
Gloucester to Newfoundland are overruled. 

The report must be recommitted to the com- 
missioner to find the amount of net freight 
which should be charged on the principles 
above stated, unless the parties can agree on 
it. The means for ascertaining the value of 
the cargo are already contained in his report. 
Order accordingly. 

Affirmed on appeal, October term, 1870 [Case 
No. G83]. 
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Case No. 5,479, 

The GLEN. 

CBlatchf. Pr. Cas. 375.] i 

District C!ourt, S, D. New York. July, 1863. 

PuizE— Wroxofui. Akkest— Discharge. 

■Vessel and cargo discharged from seizure and 
restored to the claimant, with costs and dam- 
ages, because of a wrongful arrest 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured at sea, June 20, 18G3, by 
the United States gunboat Columbia, and 
were sent into -this port for adjudication. 
The defence to the action is, that the vessel 
was a British bottom, JawfuUy on a voyage 
from Yarmouth, NovalScotia, to Matamoras, 
Mexico, on the voyage upon which she was 
seized. The papers returned with the prize 
are, a certificate of British registry executed 
to Nehemiah K. Clements, of Yarmouth, 
Nova Scotia, as owner of the vessel, showing 
that she wrfs built at Nova Scotia, August 4, 
ISoO; a shipping agreement, entered into with 
the crew in November and December, 1SG2, 
for a voyage from Yarmouth, Nova Scotia, to 
a port or ports in the British West Indies, 
thence to a port or ports to which the vessel 
may lawfully go, for a term not to exceed 
six months, to her final discharge in Nova 
Scotia; a -certificate of the entry and clear- 
ance of the vessel by the British vice-con- 
sul at Slatamoras, April 22, 1863; a journal 
or log account of the voyage of the vessel 
from JIatamoras, commencing in June, 1863; 
and a manifest of 84 bales of cotton from 
Matamoras to Nassau, N. P., dated May 23, 
1863. 

Prom the proofs in prepai-atorio it seems 
that the vessel was on her voyage from Mat- 
amoras to Nassau, but was a bad sailer, and, 
owing to the state of the weather, was una- 
ble to make her course across the Gulf 
Stream; that it was attempted by her mas- 
ter, with the consent of her supercargo, to 
carry her to the port of New York; that her 
master was attempting so to navigate her 
when she was seized; that she was not mak- 
ing for any other port; and that when 
seized she was, as was supposed, from 80 
to 100 miles off Cape Hatteras. Her ship's 
company were all British subjects, and none 
of them had any interest in the vessel or 
cargo. The vessel was loaded with cotton 
alone. No reasonable suspicion against the 
integrity of the voyage is made to appear 
upon the testimony, either from her position 
or her lading, or the conduct of the crew 
previously, or when she was captured, or 
her consorting with or being connected with 
any other vessel or voyage. Nor is it in- 
dicated to the court, by any argument, brief, 
or suggestion on the part of the United 
States, that the captured vessel committed 
any culpable act on her voyage. It is, there- 

1 [Reported by Samuel Blatchford, Esq.] 



fore, ordered and decreed, that the vessel 
and cargo be discharged from seizure and 
be restored to the claimant, with costs and 
damages, because of the wrongful arrest. 
Decree accordingly. 
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Case ISTo. 5,480. 

GLENN V. HUMPHREYS. 

SWIFT V. SAME. 

[4 Wash. C. C. 424.] -1 

Circuit Court, E. D. Pennsylvania. Oct., 1823. 

State Insolvent Laws — Co::sTiTHTroNALiTr — 
Effect of Discharge — Pkactice. 

1. A state insolvent law, which discharges 
the debt, and tlie person of the insolvent, is un- 
constitutional as to the debt, but not as to the 
person. 

[Cited in WoodhuU v. Wagner, Case No. 17,- 

975.] 
[Cited in Trustees of Pub. Schools v. City 

of Trenton, 30 N. J. Eq. GSi] 

2. The United States are not affected by dis- 
charges under state insolvent laws. 

[Cited in Cook v. Moffat, 5 How. (46 U. S.) 
310.] 

3. Practice of this court in discharging on 
common bail, where the defendant has been 
discharged under state insolvent laws. 

Rule upon the plaintiffs to sbow their cause 
of action, and why the defendant should 
not be permitted to appear on common bail, 
having been discharged as an insolvent 
under the laws of the state of Maryland. 
The case was as follows: Swift, being a 
debtor to the United States in a considerable 
, sum, applied to the secretary of the treasury 
to be discharged as an insolvent, upon sur- 
rendering all his estate to the United States, 
agreeably to the provisions of the act of con- 
gress. Swift received his discharge by an 
instrument under the hand and seal of tiie 
secretary, bearing date the 4th of December, 
1819, and on tlie 6th of tlae same month and 
year, he executed to the secretary an assign- 
ment of all his estate, real, personal and 
mixed, for the use of the United Statea. 
■The defendant was a debtor of Swift, by 
three notes of hand, one bearing date at 
Barbadoes tlie ntix of July, 1819, payable 
three years after date, at a certain bank in 
the city of Baltimore; and by tiA'o others, 
dated in Baltimore the 4th of December, 
1819, payable eighteen months after date, 
and the 26th of October, 1819, payable 

1 [Originally published from the MSS. of Hon. 
Bnshrod Washington, Associate Justice of the 
Supreme Court of the United States, irader the 
supervision of Richard Peters, Jr., Esq.] 
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three years and a half after' date, which 
last notes were indorsed in blank. The first 
note Tvas indorsed to Glenn, the district at 
torney of the United states for the district of 
Slaryland, for the use of the United States, 
in whose name one of tliese suits is brought; 
and the other two in the name of Swift. On 
the 7th of September, 1820, the defendant 
paid a part of the first note to Mr. Glenn, 
which is credited on the face of it. Mr. 
Glenn states in his deposition, that at the 
time of the delivery of these notes to the dis- 
trict attorney, he believes the insolvency of 
Humphreys was not contemplated. On the 
6th of September, 1820, the defendant was 
duly discharged, as to his person, by the com> 
missioners of insolvent debtors for the city 
and county of Baltimore, and, on the 31st of 
August, 1821, he was finally discharged by the 
same tribunal from all debts, &c., due or ow- 
ing by him before the 6th of September, 1820, 
provided, that any property he might ac- 
quire by gift, descent, or in his own right by 
devise, or in a course of distribution, should 
be liable to the payment of his said debts. 

It was contended by the district attorney, 
that the United States are not subject to, or 
affected by the insolvent laws of the states 
under which their debtors may be dischar- 
ged. U. S. V. Wilson, 8 Wheat. [21 U. S.] 
2o3. And if they were, that the Maryland 
law, authorising the discharge of a debtor 
from his debts, is unconstitutional and void. 
J^t not so, still, as it may be doubtful upon 
the deposition which has been taken, whether 
the defendant did not, after his discharge, 
agi-ee to pay these notes to the United States*, 
the court ought to discharge on motion, but 
should put the defendant to plead his dis- 
charge as an insolvent. 

Joseph R. Ingersoll, for the rule, in answer 
to the first point, insisted, that the case cited, 
applied to original debtors of the United 
States, and not to those who have been 
turned over by assignment to the United 
States; who, in such a case, can claim no 
higher privilege than the person could under 
whom they claim. (2) That the final diS' 
charge from the debts of the insolvent, may 
be unconstitutional; but the personal dis« 
charge is not, and this is suflicient to warrant 
the court in making the present rule abso- 
lute. 16 .Johns. 233; 17 Johns. 108; IS Johns. 
54. As to the last point, he relied on the 
practice of this com't, to discharge on mo- 
tion, in all cases. 

Charles Ingersoll, for plaintiffs. 
Joseph Ingersoll, for defendant. 

WASHINGTON, Circuit .Justice. The un- 
constitutionality of the law of IMaryland, so 
far as it attempts to authorise a qualified dis- 
charge of an insolvent from his debts, does 
not affect, or invalidate that part of the 
laws which discharges the person of the in- 
solvent from imprisonment. As to the ob- 
jection to the mode of proceeding in this 



case, there is notliing in it. It is consistent 
with the practice of this court, in the many 
cases which come before us. This practice 
rests in the discretion of the court, and is 
acted upon where there are no material facts 
in conti'oversy between the parties. Where 
there are, and the court cannot satisfactorily 
decide upon them, I should, in such cases, re- 
fuse to interfere in a summary way, and 
leave the defendant to plead his discharge. 
In the one now under consideration, there is 
no fact material to the question of bail, about 
which a doubt can exist. It is not even in- 
sinuated in the deposition which has been 
taken, that the defendant entered into a new 
contract at any time with the United States, 
after his discharge, to pay this debt. He as- 
sented to the assignment by Swift of his 
notes, to the United States; but such assent 
was unnecessary, and even that preceded his 
discharge. But I am, of opinion, that the 
case of U. S. v. Wilson [supra] is in point to 
show, that the United States are not affect- 
ed by state insolvent laws, which profess to 
dischai'ge the persons of their debtors, and 
that it is strictly applicable to this case. Tha 
debts due by the defendant to Swift, were 
equitably transferred to the United States 
on the Gth of December, 1819, and his notes 
were assigned in the year 1820, long before 
the discharge, and were before the contem- 
plated insolvency of the defendfint, as is 
proved by the witness. His person, then, 
never was discharged from these debts be- 
fore the United States became his creditors; 
at which time, he stood in relation to the 
United States, for what was due to Swift, in 
the same situation as an original debtor. 
Rule discharged. 
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Case ISTo.. 5,481. 

GLENN et al. v. UNITED STATES. 

[Hempst. 394.] i 

District Court, D. Arkansas. April, 1S49.2 

Laitd Ghaxts— Spaxisu Claims. 

Spanish claim rejected (1) because conditions 
not complied with, and (2) because there was 
no survey of the grant. 

In Supreme Court. 

1. In 1796, when Delassus was coramandjint 
of the post of New Madrid, he exercised the 
powers of sub-delegate, and had authority, un- 
der the instructions of the governor-general of 
Louisiana, to make conditional grants of land. 
He made a grant to Clamorgan, who stipnhited 
on his part to introduce a colony from Canada 
to cultivate hemp and make cordage for the 
use of the king's vessels; but these conditions 
the grantee failed to perform. By tlie Span- 
ish laws and ordinances, these conditions liad 
to be performed before the grantee could ob- 
tain a perfect title. If the Spanish governor 
would have refused to complete the title, this 

1 [Reported by Samuel H. Hempstead, Esq.] 

2 [Affirmed in 13 How. (54 U. S.) 250J 
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court, acting under the laws of congress, must 
likewise refuse. 

2. After the cession of Louisiana to the 
Uxited States in 1803, Glamorgan could not 
legally take any step to fulfil the conditions; 
and the ease must be judged of as it stood the 
3d Llarch, 1S04. 

3. The difference between this and Arre- 
dondo's Case, (5 Pet [31 U. S.] TOG, explained. 
The Cases of Arredondo, Id. G91; Soulard, 
10 Pet. [35 U. S.] 100; Wiggins, 14 Pet. [30 
U. S.] 331; Menard v. Massey, 8 How. [40 
U. S.] 293; and Boisdor6, 11 How. [52 U. S.] 
63, cited and approved. 

Petition [by John' Glenn and Cbarles M. 
Thurston, claiming under Jacques Clamor- 
san],' under act of 17tb June, 1844 [5 Stat. 
670], for the confirmation of a Spanish claim. 

Albert Pike and D. J. Baldwin, for peti- 
tioners. 

S. H. Hempstead, Dist. Atty., for the Unit- 
ed States, 

JOHNSON, District Judge. In this case, 
I do not deem it necessary to give reasons 
at length for the decree I shall render, be- 
cause the decision must depend mainly on 
principles already decided in Winter v. U. S. 
[Case No, 17.895], and in De Villemont v.U. S. 
lid, 3,839]. It is true that this is in some re- 
spects different; but that difference is rath- 
er formal than substantial. I deem the claim 
invalid upon two grounds: First, that the 
<:onditions of the grant were not complied 
with; and I will merely remark that I can^ 
not subscribe to the argument that it was a 
gi-ant without conditions; second, that there 
was no authoritative survey of the grant, 
which was undoubtedly required by the 
Spanish regulations. For my reasons on this 
point, I refer to the opinion in the case of 
Winter v. U. S. [supra]. Nor do I deem the 
■calls of the grant sufficiently certain to sep- 
arate any land from the royal domain with- 
out a survey.3 On these two grounds, the 
claim must be "ejected. Decreed accord- 
ingly. 

NOTE. From this decree the petitioners ap- 
pealed to the supreme court; and at the Decem- 
ber term, 1851, the case was argued there by 
Mr. Webster and J[r. Johnson for the appel- 
lants, and Mr. Crittenden, Atty. Gen., for the 
United States, It- is reported in 13 How. [54 
U. S.] 250. 

Catron, Circuit Justice, delivered the follow- 
ing opinion: 

In August, 1796, James Glamorgan petitioned 
Colonel Delassus, then acting as commandant 
■of the post and dependency of Ne'w Madrid, 
for a grant of land fronting on the Mississippi 
river for many miles, and running back to the 
western branches of White river, including a 
section of country equal in area to 536,004 
arpens, as was afterwards ascertained by 
measurement. To obtain title and possession 
of this large quantity of land, Glamorgan rep- 
resented that he was a merchant residing in 
St. Ijouis; that he had been strongly encour- 
aged by the governor-general of the province of 
Louisiana to establish a manufactory of cord- 
age, fit and proper for the use of his Spanish 

3 The supreme court, it will be seen, over- 
ruled this point, holding that the grant was 
suflSciently described to fix its locality. 



majesty's vessels, and especially for the neces- 
sities of the Havana, to which place his excel- 
lency desired the petitioner to export the cord- 
age, under his (the governor-general's) protec- 
tion; of which facts the commandant was ad- 
vised, so that he might exercise his power to 
favor an enterprise likely to become vei-y im- 
portant to the prosperity of the dependency, 
and very lucrative to all the inhabitants of 
Upper Louisiana. Furthermore, that the peti- 
tioner (Glamorgan) was then connected in cor- 
respondence and interest with a powerful house 
in Canada, which might procure for him a 
sufficient number of cultivators to teach in that 
region the manner of cultivating hemp, and 
fabricating it into various kinds of cordage, in 
the most perfect manner, so as thereby to re- 
spond to the views of the general government, 
which desired the prosecution of this enterprise 
by all proper and honest means that possibly 
could be used to exempt his majesty from draw- 
ing in future from foreigners this article, so im- 
portant in the equipment of his vessels. 

Glamorgan further stated that "it is with 
this hope that the petitioner has actively made 
the most pressing demands to obtain from his 
correspondents in Montreal a considerable num- 
ber of people proper for this culture, who must 
of necessity by inducement be attracted hither, 
although at this moment the political circum-. 
stances of Canada appear to oppose it, but in 
more favorable times Hereafter, this object may 
undoubtedly be obtained. Notwithstanding 
which, the petitioner is obliged to assure him- 
self in advance from you, monsieur, a title 
which may guarantee to him the proprietorship 
of a quantity or arable land proportioned to his 
views, in order to form an extensive establish- 
ment as soon as the time shall appear favorable 
to his enterprise, and as soon as his correspond- 
ents shall be able, without compromitting thdr 
sense of duty, to cause to emigrate to this coun- 
try the number of people necessary to give birth 
to this culture, so much desired by the gov- 
ernment. Cons'dering, monsieur, this expec- 
tation of the petitioner, and the particular 
recommendations of his excellency, the gov- 
ernor-general of the province, the petitioner 
hopes that you will be pleased 'to grant him 
the quantity of land which he desires to ob- 
tain, as well in order to favor him, the oxecu-- . 
tion of all which may contribute to the future 
success of his project, as to furnish him the 
means of attracting hereafter from a foreign 
country an emigration of cultivators, which 
mny not perhaps be obtained until after a con- 
siderable lapse of time, and upon promises of 
rewards which the petitioner will be obliged to 
fulfil in their favor." The land solicited is 
then described; the petitioner proceeds to set 
forth the title he desires: "To the end that 
as soon as it may be in the power of the peti- 
tioner he may be able to establish and select, 
in the tract of land so demanded, those por- 
tions which shall be best fitted to improve for 
the culture of hemp: because, inasmuch as a 
great tract of said lands is now drowned in 
swamps and unimprovable lowland, making 
it impossible to fix establishments in the whole 
extent; all to be done that the petitioner may 
enjoy the land, and dispose of it always, as a 
property belonging to him, his heirs, or as- 
signs; and also may distribute them, or part 
of them, if he thinks fit, in favor of such per- 
son or persons as he may judge proper, to at- 
tain, as far as on him depends, the accomplish- 
ment of his project; and the petitioner will 
never cease to return thanks for your favors." 

To this demand of Glamorgan, the conmman- 
dant responded, and proceeded to grant as fol- 
lows: "Since, by the exposition contained in 
this petition, the means of the petitioner are 
apparent to me, and his new connection with 
the house of Todd, which will be able to facili- 
tate to him the accomplishment of the enter- 
prise proposed, the profit whereof, if it succeed, 
will redound in part to the advantage of this 
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remote country, miserable on account of its 
small population; and I giving particular at- 
tention to the recommendations which Seuor JEI 
Baron de Carondelet, governor-general of these 
provinces, has communicated to me when he 
thought fit to appoint me commandant of this 
post and its dependencies, 'to seek by all means 
the mode of increasing the population and of 
encouraging agriculture in all its branches, and 
particularly the cultivation of hemp,' it ap- 
pearing to me that the propositions which the 
petitioner makes are conducive to the attain- 
ment of this last recommendation. In virtue 
of this I concede to him and his heirs the tract 
of land which he solicits, in the place and with 
■the boundaries that he prays for, provided 
there is injury to no one; and so that the same 
may be established, he shall cause a survey to 
be made, not obliging him to accomplish this 
immediately, as from the excessive extent of 
space it would cause him great expense if it 
were done before the arrival of the families 
which he is bound to cause to come from Can- 
ada, but so that, on their arrival and being put 
in possession, it shall be his duty to secure his 
property by means of exercising the power of 
survey, in order afterwards that he may make 
application to the governor-general to obtain 
his api>roval, with the title in form of this his 
concession." By various conveyances the fore- 
going claim was vested in Glenn and Thurston, 
who filed their petition in the district court of 
Arkansas, seeking to have it confirmed ac- 
cording to the act of 1844. They set forth 
Glamorgan's application, the commandant's de- 
cree thereon, and the mesne conveyances. 
The attorney of the United States answered, 
and among other grounds of defence set up, 
alleged that he was totally uninformed ab to 
the several statements and allegations con- 
tained in the petition; that he denied said 
statements and allegations, and required full 
proof thereof, as well as of all other matters 
and things necessary or material to establish 
tlie validity of the claim of said James Glamor- 
gan. On these issues the parties went to trial. 
The petitioners established by proof that 
Glamorgan's application and the governor's 
decree thereon were genuine, and also proved 
a due execution of the several conveyances 
vesting title in Glenn and Thurston. No other 
evidence was introduced by either side. The 
district court dismissed the petition; and from 
that decree an appeal was prosecuted to this 
court. No controversy has been raised drawing 
in question the validity of the mesne convey- 
ances; nor do we suppose there is any diffi- 
culty in locating the land demanded in Glamor- 
gan's petition. Prima facie, its locality is suf- 
ficiently described to authorize a survey there- 
of, according to the Spanish usages. As re- 
gards the commandant's power to make the 
concession to Glamorgan, there is more diffi- 
culty. In 170G, when Delassus was comman- 
dant at the post of New Madrid, he also acted 
as sub-delegate, and exercised the faculty of 
granting concessions for, and ordering surveys 
of, land. In the exercise of his functions, he 
was directly subordinate to the governor-gen- 
eral at New Orleans, and acted according to his 
instructions. Nor was he in any degree de- 

Sendent on the lieutenant-governor of Upper 
iouisiana, residing at St. Louis, as appears 
by letter of August 2G, 1799, from Morales to 
Delassus, reciting the facts. The letter is 
found in document 12, Senate Documents, 2d 
Sess. 2lst Cong, (page 29), and filed as evidence 
by .Tu<lge Peek, preparatory to his trial before 
the senate of the United States. In a deposi- 
tion of Delassus, forming part of the docu- 
ments filed before the board of commissioners 
for Missouri in 1833, and afterwards returned 
by them for the consideration of congress, De- 
lassus states the fact that he, as commandant 
at New Madrid, exercised the powers of sub- 
delegate. Document No. 59. p. 17, House Re- 
ports, 1st Sess. 24th Cong. This commandant's 



powers were therefore coextensive with those 
of the lieutenant-governor at St. Louis, in dis- 
tributing the public domain. Having acted un- 
der the governor-general, to whose orders and 
instructions the commandant was bound to con- 
form, it becomes necessary to ascertain what 
these instructions were in the present instance; 
and taking the facts stated in Glamorgan's 
memorial and in Delassus' decree thereon to 
be true, as we are compelled to do, it is suffi- 
ciently manifest, as we think, that the com- 
mandant did stipulate with Glamorgan, in ac- 
cordance with the governor-general's instruc- 
tions. That the governor-general had power 
thus to contract, was held by this court when 
the agreements of Maison liouge and Bastrop^ 
were before it for adjuflication; and having 
done the same through his deputy in this in- 
stance, the acts of that deputy cannot be called 
in question on the assumption that he exceeded 
his powers. In the document No. 59, above re- 
ferred to, Delassus states what his practice was 
in giving out concessions. He kept no books in 
w^hich the fact was recorded. All he did was 
to indorse his decree on the petition and return 
it to the party demanding the land, and the 
party might hand it to the surveyor or retain 
it at his option. That he (Delassus) believed 
the surveyor made a note of the concession ot 
record, but whether before or after the survey 
was made, he knew not, as that matter did not 
concern the deponent. That no time was lim- 
ited within which the party was bound to sur- 
vey. Thus it appears that Glamorgan got the 
paper title relied on in the ordinary form, and 
which he retained in his own hands until after 
Upper Louisiana was delivered to the United 
States in March, 1S04. No possession was tak- 
en of the land, or any part of it; nor was it 
surveyed during the time Spain governed the 
country; nor has any claimant under Glamor- 
gan ever had possession, so far as this record 
shows. 

The surveys produced to us are private ones, 
and of no value in support of the claim. And 
this brings us to the consideration of the mere 
title paper, standing alone. On its true mean- 
ing this controversy depends. (1) The peti- 
tion of Glamorgan, and Delassus' aecree on it, 
must be construed together, there being a prop- 
osition to do certain acts on the one side, and 
an acceptance on the other, limited by several 
restrictions. (2) \Vhat is stated in either pa- 
per, as to facts or intent, must be taken as 
true. Such are the rules laid down in Bois- 
dor6's Case, 11 How. [52 U. S.] 87, and which 
apply here. The country^ was vacant, and 
greatly needed population, which could only 
be drawn from abroad; and this population 
Glamorgan stipulated that he would supply, 
and establish a colony from Canada on the 
land. That he would introduce cultivators of 
hemp, and artisans skilled in the manufacture 
of cordage, and would grow hemp and make 
cordage to an extent so large as to be of na- 
tional consequence. On the faith of these 
promises the grant was made. As already stat- 
ed, no step was taken by Glamorgan to per- 
form the contract; all that he did was a pres- 
entation ot his petition, and the obtaining of 
Delassus's approval and decree on it. This- 
paper he retained about thirteen years, when it 
was assigned to Pierre Ghoteau May 2, 1809, 
by a deed of conveyance for the land claimed. 
In view of these facts, several legal consid- 
erations arise. It was held in Arredondo's 
Case, Pet. [31 U. S.] 711, that by consenting 
to be sued, the United States had submitted 
to judicial action, and considered the suit as 
of a purely judicial character, which the courts 
were bound to decide as between man and man 
litigating the same subject-matter; and that, 
in thus deciding, the courts were restricted 
within the limits and governed by the rules 
congress had prescribed. The principal rules 
applicable here are, that in settling the ques- 
tion of validity of title, we are required by the- 
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act of 1S24 [4 Stat 30] to proceed in conformity 
with the principles of jastice, according to > the 
law of nations, the stipulations of the treaty 
by which the country was acquired, and, the 
proceedings under the same; the several acts 
of congress in relation thereto, and the .laws 
and ordinances of the government from f which 
the claim is alleged to have been derived. 

When deciding according to the law of na- 
tions, and the stipulations of the treaty, we are 
bound to hold that such title as Glamorgan had 
by this concession or first decree stood secured 
to him as private property; and that the claim 
being assignable, the complainants represent 
Glamorgan. And^ this brings us to the ques- 
tion as to what right was acquired by the con- 
cession, according to the laws and ordinances 
of the Spanish colonial government existing 
and in force when the grant was made. By 
these the commandant, Delassus, had authori- 
ty to contract and give concessions, and make 
orders of survey, by first decrees, either with 
or without conditions, as this court held in the 
case of Soulard v. U. S., 10 Pet. [35 U. S.] 
144, provided the concession was founded on a 
consideration prima facie good; either past 
wlien the concession was made, or to follow in 
future. Here the consideration was to arise 
by' future performance on the part of the gran- 
tee. But it is insisted, forasmuch as a title 
vested in Glamorgan by the grant to him, even 
admitting it was encumbered with conditions, 
Btill as their performance was to happen sub- 
sequent to the vesting of the estate, the want 
of performance could only be taken advantage 
of by a proceeding instituted by government for 
that especial purpose; nor could want of per- 
formance be set up as a defence in this suit. 
If the premises assumed were true, the con- 
elusion would necessarily follow; and Arre- 
dondo's Case [supra], is relied on in support 
of this position, and as governing the present 
case. That proceeding was founded on a per- 
fect title, having every sanction the Spanish 
government could confer. It was brought be- 
fore the courts according to the 6th section of 
the act of May 23. 1828 [4 Stat. 285], which 
embraced perfect titles, and was only applicable 
to suits in Florida. The subsequent condition 
there relied on to annul the grant was ren- 
dered immaterial, and perhaps impossible, by 
the grantor himself, as this court held, and the 
grantee discharged from its performance. But 
in Glamorgan's case, the conditions to occupy 
and cultivate were precedent conditions; they 
addressed themselves to the governor-general, 
and their performance was required in advance. 
Before any right existed in 'Glamorgan to' apply 
for a complete title, or even to have a public 
survey, preparatorj' to such application, he was 
bound by his contract to establish his colony on 
the land, and furthermore to set up his manu- 
factory to make cordage, and to supply it with 
hemp grown on the land, unless these condi- 
tions were waived on the part of the Spanish 
government. And as we are called on by the 
complainants to adjudge the validity of this 
claim, and to order that a patent shall issue 
for the land in the name of the United States, 
it necessarily follows the same duty is imposed 
on us that would have devolved on the gov- 
ernor-general, had the Spanish government con- 
tinued in Louisiana. By the Spanish regula- 
tions, Glamorgan was not recognized as owner 
of a legal title without the further act of the 
king's deputy, the governor-general, or the in- 
tendant-general, after the power to make per- 
fect grants was conferred on him. Until this 
was done, the legal title remained in the crown; 
and the same rule has been applied in this 
country. No standing can be allowed to im- 
perfect and unrecognized claims in the ordinary 
judicial tribunals until confirmed either by 
congress directly, or by a special tribunal con- 
stituted by congress for that purpose. For our 
opinion more at large on this subject, we refer 
to the case of Menard y. Massey, 8 How. [49 | 



TJ. S.] 305-307. As we are asked to decree the 
final title, and bound to do so, in like manner as 
the Spanish" governor-general or intendant was- 
bound, it follows we may refuse for the same 
legal reasons that they may refuse. And the 
question presented is, whether we are bound 
to refuse, according to the face of the contract 
sued on, and in conformity to our previous 
decisions in other cases depending on similar 
principles? 

Very many applications made for perfect ti- 
tles to the district courts, under the act of 
1824, have been resisted, because subsequent 
conditions had not been complied with; firsts 
such as mill grants in Florida, where the usual 
quantity of 16,000 acres was given by conces- 
sion, with a condition that the mill should be 
built within a specified time; second, where 
grants were made for the purpose of cultiva- 
tion, and no cultivation followed, as in the 
Cases of Wiggins, 14 Pet. [39 U. S.] 334, and 
Boisdore, 11 How. [52 U. S.] 63; third, wher& 
by concession parties were required by special 
regulations to levee and ditch on the river's 
front in Lower Louisiana. These were sub- 
sequent conditions, just as much as the intro- 
duction of a colony of hemp-growers, and the 
manufacture of cordage by Glamorgan; and 
yet no one has ever successfully maintained 
that a party having such concession could hold 
the land and obtain a perfect title, although h& 
did not build the mill, nor occnpy and culti- 
vate, nor levee and ditch, founded on the as- 
sumption that performance was unnecessary. 
In all these cases it was held that performance- 
was a condition precedent, and the real eq- 
uity on which a favorable decree for a patent 
could be founded under the act of 1824. If 
Glamorgan's concession carries with it condi- 
tions similar in principle, it must abide by 
this settled rule of decision. This depends on 
the true meaning of his contract with thee 
Spanish authorities. He agreed to establish a 
colony, by introducing a foreign population, 
and to grow hemp and manufacture cordage, 
to an amount so large as to make it a national 
object. By these promises he obtained a con- 
cession for more than half a million of arpens of 
land. A promise of performance was the sole 
ground on which the Spanish commandant made 
the concession; and actual performance was 
to be the consideration on which a complete- 
title could issue. So far from complying, 
Glamorgan never took a single step after the 
agreement was made, and in 1809 sold out 
his claim on speculation for the paltry sum of 
$1,500. Under these circumstances, we are 
called on to decide in his favor, according to 
the principles of justice, this being the rule 

grescribed to us by the act of 1824 and the 
panish regulations. To hold that an indi- 
vidual should have decreed to him, or to his 
assignees, a domain of land more than equal to 
seven hundred square miles, for no better reason 
that that he had the ingenuity to induce a 
Spanish commandant to grant the concession 
founded on extravagant promises, not one of 
which was ever complied with, would shock 
all sense of justice. And such conclusion 
would be equally contrary to the policy pursued 
by Spain, which was to make grants for the 
purposes of settlement and inhabitation, and 
not to the end of mere speculation. We so 
held in Boisdorfi's Case, 11 How. [52 U. S.] 
90, and the principle applies even more strong- 
ly in this case than it did in that; as there- 
something was done towards compliance, and 
here nothing has been attempted. 

The remaining ground on which the complaiu' 
ants demand a confirmation is the following: 
"Because if the concession was upon conditions 
which should have been complied with in order 
to vest the estate as against Spain, whilst the 
conditions were practicable and might have 
been performed by4:he grantee, the estate vested 
without such performance, because the prov- 
ince was ceded by Spain before the time for 
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performance had expired, and becanse of the 
change of government, manners, , &e., conse- 
^luent on that cession." That Glamorgan 
could take no step after the change of govern- 
ment, is not open to controversy. By the 14th 
section of the act of March 26, 1804 [2 Stat. 
2S7], which establishes the territories of Or- 
leans and Louisiana, Glamorgan was prevent- 
ed from doing any further act in support of his 
title, had he been disposed to do so. He was 
positively prohibited from making settlements 
on the land, or making a survey of it, under 
the penalty of fine and imprisonment. But 
no advantage resulted from this provision to 
•claimants, whose concessions carried with them 
conditions that had not then been complied 
with. The 1st section of the act of 1824, m 
conformity to which we are now exercismg 3U- 
risdiction, limits the courts as to the validity of 
title and standing of the various claims, to the 
condition they held before the 10th of March, 
1804. By the 3d article of the treaty of ces- 
sion by which Louisiana was acquired, it was 
stipulated that the inhabitants of the ceded 
territory should be admitted as soon as possi- 
ble and become citizens of the United States, 
and be maintained in the free enjoyment of 
their propertv in the mean time. But no time 
was provided by the treaty within which con- 
ditions appertaining to imperfect grants of land 
might be performed; this was left to the jus- 
tice and discretion of our government; and in 
a due exercise of that discretion, the acts of 
1804 find 1824 were passed, and to these acts of 
congress the 2d section of the act of 1824 com- 
mands us to conform. The treaty addressed it- 
self to the political department; and up to the 
passing of the act of 1 824, that department alone 
had power to perfect titles and administer equities 
to claimants. And when judicial cognizance was 
conferred on the courts of justice to determine 
<luestions of title between the government and 
individuals, the limits of that jurisdiction were 
prescribed, namely, that no act done by the 
Spanish authorities, or by an individual claim- 
ant, after the 3d day of March, 1804, should 
liave any effect on the title, but that its validi- 
ty should be determined according to its con- 
dition at that date. All claims lying withm 
the territory acquired by the treaty of ISOd, 
which have been brought before the courts ac- 
cording to the acts of 1824 and 1844, have 
been compelled to abide by this test. Great 
numbers have been rejected because the con- 
ditions of occupation and cultivation had not 
Tjeen complied with before the restraining act 
of 1804 was passed, or before the 10th day of 
March, 1804. Nor have the claimants under 
Glamorgan more right to complain than others. 
His neglect extended through nearly eight 
years, during the existence of the Spanish gov- 
ernment; whereas many- similar claims luive 
been rejected where the neglect was not half 
so long. If Clamorcan could come forward be- 
cause of the prohibition, and be heard to ex- 
cuse himself from performing the onerous con- 
ditions his contract imposed, so could every 
•other claimant who had neither taken possession, 
nor in any manner complied with his contract, 
do the same; and on this assumption, con- 
cession issued by France or Spain would be 
without condition, and a simple grant of the 
land described in the paper. Its genuineness, 
and proof of identity of the land, would settle 
the question of title. No tribunal has ever 
accorded anv credence to this claim. Two 
hoards of commissioners have pronounced it 
invalid, the first in 1811, and the second in 
1835; the latter on the ground that the condi- 
tions of the grant had not been complied with. 
By this decision it fell into the mass of pubhc 
lands, according to the third section of the 
act of July 9, 1832 [4 Stat. 567], which de- 
clares that the lands contained in the second 
class (being that rejected) shall be subject to 
sale as other public lands. By the act of the 
17th of Jnne, lS44r [5 Stat. 67G], another op- 



portunity was afforded to apply to the district 
court for a confirmation. That court agreed 
with the board of commissioners, and again 
declared the claim invalid, because the condi- 
tions had not been complied with, and dis- 
missed the petition; and with this decree we 
concur. Decree affirmed. 
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Case Wo. 5,48S. 

GLIDDEN et al. v. MANUFACTUREllS' 
INS. CO. 

[1 Sumn. 232.]! 

Circuit Court, D. Massachusetts'. Oct. Term, 
1832. 

Marine Ixsukaxce— Deviation. 

A vessel was insured from A to B, and her 
port of discharge in the United States, She 
went to 0, and took in a return cargo for D, 
and stopped at S on the return voyage. The 
underwriters signed a memorandum, that the 
deviation to S should not prejuuice the insur- 
ance, the vessel having sailed from thence to E. 
There was a total loss by shipwreck. 11 dd, 
that the memorandum did not help the deviali in 
of going to C instead of B; and that the m's- 
stateraent of the return voyage being to E, 
made the memorandum of no effect. 

Assumpsit [by John Glidden and others] on 
a policy of insurance. At the ti-ial, which was 
upon the general issue, there was a demurrer 
to the evidence, upon which the cause was 
submitted to the decision of the court. 

Messrs. Webster and Kinsman, for plain- 
tiffs. 

Mr. Sohier, for defendants. 

STORY, Circuit Justice. On the 4tb of Au- 
gust, 1830, John Kendrick & Co. caused a poli- 
cy to be underwritten, for whom it may con- 
cern, payable to them in case of loss (on ac- 
count of the plaintiffs), two thousand dollars 
on the schooner Orono, from Newcastle, 
Maine, to her port of discharge in Martinique, 
and at and from thence to her port of discharge 
in the United States, at a premium of five per 
cent, (the vessel being valued at §3000), against 
the common perils. The vessel had sailed on 
the voyage on the 11th of June preceding. In- 
stead of going to Martinique, she went to 
Mariegalante and arrived there on the 14th 
of July of the same year. She there disposed 
of her cargo, and took on board a return car- 
go, without going to Martinique, and departed 
from thence on the 15th of August, on her 
return home, being bound to Damariscotta in 
the state of Maine, and not to Boston. She 
arrived off, and touched at, St. Evistatia on the 
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ITtli of August, and op tlie 12tli of September 
was shipwrecked and lost, on Lenikin's Neck,- 
in Booth's Bay in Maine, while proceeding to- 
wards Damariscotta. An abandonment was 
duly made, but not accepted; and a claim is 
now made for a total loss. 

These facts ai*e admitted upon a demurrer to 
the evidence; and if these constituted the 
whole of the plaintiffs' case, it would be very 
clear, that they would not be entitled to re- 
cover; for there was a deviation from the voy- 
age stated in the policy, the schooner never 
having gone to Martinique; and, of coxu:se, 
the retui-n voyage of the policy never com- 
menced. But on the 11th of September, 1830, 
it having been ascertained, that the vessel had 
been at St. Eustatia, the following memoran- 
dum was, by consent of all parties, added to 
the policy. "Boston, September 11th, 1830. 
It is now understood, that the within insui'ed 
vessel has been to St. Eustatia, and sailed 
thence for Boston about twenty-five days 
since, which deviation shall not prejudice the 
within insurance," The question is, wheth- 
er this memorandum helps the plaintiffs' case. 
I am of opinion it does not. In the first place, 
it waives nothing more than the deviation 
from the voyage by going to St. Eustatia, and 
not that by going to Mariegalante, and not go- 
ing to Martinique. In the next place, this 
waiver is only upon a statement in the mem- 
orandum, that the voyage was from St. Eusta- 
tia to Boston; whereas it was in fact to 
Damariscotta. So that, whether the memo- 
randum is taken to be a conditional waiver, or 
whether it is taken to be substantially the 
substitution of a new risk, namely, a voyage 
from St. Eustatia to Boston, the objection is 
equally fatal. There was either a deviation 
not waived, or a non-inception of the new voy- 
age. Upon the demm-rer to the evidence, 
therefore, judgment must pass for the defend- 
ants. 
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Case liTo. 5,483. 

The GLOBE. 

[2 Blatchf. 427; i 15 Law Rep. 421.] 

Circuit Court, N. D. New York. Oct., lS52.s 

Admihaltv —Jurisdiction — Great Lakes— Act 
OP Feb. 26, 1S45— Sehvice ix Personai^ Ac- 
tions — Suits ix Rem — Foreig:? Vessels — Mari- 
time Liens — Supplies and Materials— Pri- 
ority. 

1, The extension of admiralty jurisdiction to 
the lakes, by the act of February 2G, 1845 (5 
Stat. 726), did not take away the concurrent 
remedy which existed at common law, and 
which is to be sought in the jurisprudence of the 
states, and usually in the state courts. 
[Cited in The Henrietta, Case No. 6,121,] 
[Cited in Randall v. Roche, 30 N. J. Eq. 222.] 

1 [Reported by Samuel Blatehford, Esq., and 
htre reprinted by permission.] 

2 [Reversing Case No, 5,484,] 



2. As a general if not universal rule, in ordsr 
to bind a defendant, or to confer any rights up- 
on a plaintifE, by force of a judgment in a per- 
sonal action, the former miist be served with 
notice of the institution of the suit, so that he 
may have an opportunity to appear and defend, 

[Cited in Daily v. Doe, 3 Fed. 918.] 

3. But a proceeding in rem forms an excep- 
tion to the general rule, and binds the res in 
the absence of any personal notice to the party 
interested. 

[Cited in Kearney v. Kearney (Cal,) 15 Pac. 
770.] 

4. A foreisrn vessel was attached by a pro- 
ceeding in rem, under a law of Ohio, in a court 
of tliat state, for repairs made and supplies fur- 
nished, and sold upon a judgment duly recov- 
ered in pursuance of such attachment: HcM, 
that the judgment was conclusive upon the 
transfer and disposition of the vessel, in what- 
ever place she might be found, and upon the 
title to her, by whomsoever it might be ques- 
tioned, and whether involved directly or col- 
laterally. This was especially so where the 
owner of the vessel at the time appeared in the 
suit in the Ohio couit, and contested the pro- 
ceedings tliroughout. 

5. The case of The Chusan [Case No, 2,717] 
commented on and explained. 

6. The rule in respect to maritime liens 
against vessels for supplies and materials fur- 
nished to her master at a foreign nort is, that 
the party first instituting legal proceedings for 
the purpose of enforcing his claim against the 
vessel, is entitled to satisfaction out of the pro- 
ceeds of her sale. 

[Cited in The Young Mechanic. Case No, 18.- 
180; The Pathfinder. Id. 10,797; The Wil- 
liam T, Graves, Id, 17,759; The Minnie R. 
Childs, Id. 9,040; The Frank G. Fowler, S 
Fed, 333; The J. W. Tucker, 20 Fed. 130; 
The Arcturus, 18 Fed. 744; The Lady 
Boone, 21 Fed, 733.] 

7. The true meaning of a maritime lien is, 
that it renders the property liable to the claim 
without a previous judgment or decree of the 
court sequestering or condemning it or estab- 
lishing the demand, as at common law, and the 
action in rem carries it into effect. 

8. The appropriation of the properly to that 
end becomes absolute and exclusive on suit 
brought, unless superseded by some pledge or 
lien of paramount order, 

9. The first action by which the property is 
seized is entitled to hold it as against all other 
claims of no higher character. 

[Cited in The Edith, Case No. 4,282.] 

10. The "lien,", so termed, is, in reality, only a 
privilege to arrest the vessel for the demand, 
which, of itself, constitiites no incumbrance on 
the vessel, and becomes such only by virtue of 
an actual attachment of the same, 

IJ. G, filed a libel in rem in the admiralty in 
New-York, under the act of February 23, 1845 
(5 Stat, 726), against a vessel, to recover for 
supplies and materials furnished to her in New- 
York, as a foreign vessel, owned in Michigan. 
Before the filing of the libel, she had been sold 
in Ohio upon a judgment recovered in a state 
court in Ohio, for supplies and materials fur- 
nished to her by C. subsequently to the time 
when G. furnished his supplies and materials. 
The Ohio jud£rment was recovered in -a proceed- 
ing in rem against the vessel by attachment un- 
der a law of Ohio, she being then also a foreign 
vessel, owned in Slichigan: Held, that the pri- 
ority of time in the furnishing of the supplies 
and materials by G, gave him no paramount 
lien on the vessel over the lien of C, 

[Appeal from the district court of the Unit- 
ed- States for the Northern district of New 
York.] 
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■William H. Glenny filed a libel in rem, in 
the district court, against the steamboat 
Olobe, to recover the sum of $445 49, for sup- 
plies and materials furnished to said steam- 
boat at the request of her master, at the port 
of Buffalo Creek, in the Northern district of 
New-York, between the 13th day of June, 
1S48, and the 10th day of September, 1849. 
The libel was filed on the 11th of May, 1850, 
under the act of congress of February 26, 
1845 (5 Stat 726), extending the admiralty 
jm-isdiction in certain cases to the lakes, 
and navigable waters connecting the same. 
The Globe was a foreign vessel, owned and 
registered at Detroit, in the state of Michi- 
gan, from before the 13th of June, 1848, until 
after the 31st of December, 1849. 

The claimant, in his answer, set up a title 
to the steamboat, derived under a sale of it 
by execution upon certain judgments recov- 
ered in February, 1850, in the superior court 
of Cleveland, in the state of Ohio, which sale 
took place on the 9th of March, 1850. It was 
claimed that this sale extinguished any lien 
which the libellant might otherwise have 
had upon the vessel. 

The Ohio judgments were recovered by 
virtue of a statute of that state, passed Feb- 
ruary 26th, 1840, entitled "An act provid- 
ing for the collection of claims against steam- 
boats and other water-ci*ait, and authorizing 
proceedings against the same by name," and 
of an act explanatory thereof, passed Feb- 
ruary 24th, 1848. These acts provided, that 
steamboats and other water-craft navigat- 
ing the waters within or bordering upon the 
state, should be liable for debts conti-acted 
on account thereof by the master, owner, 
steward, consignee or other agent, for ma- 
terials, supplies or labor in the building, re- 
pairing, furnishing or equipping the same; 
that any person having such demand might 
proceed against the owner or owners, or 
master of such craft, or against the craft 
itself; that, when suit should be commenced 
against the craft, the plaintiff should file his 
precipe to that effect, naming the craft or 
giving a substantial description of her, and 
with it a bill of the particulars of his de- 
mand, verified by affidavit; that, thereupon, 
the clerk should issue a warrant, returnablu 
as other writs, directing the seizure of the 
ci*aft and the detention of the same until 
■discharged by due course of law; that the 
master, owner,, steward, consignee, or other 
agent of the craft, might discharge her on 
giving security that she should be forthcom- 
ing to answer the judgment under the sei- 
zure; that, on the return of the writ, proceed- 
ings should be had as in other cases of pro- 
cess served and returned; that, after judg- 
ment, the vessel might be sold upon execu- 
tion to satisfy the judgment, and the over- 
plus, if any, should be paid over to the own- 
er, master or agent, as in other cases of exe- 
cution; and that an appeal, as in other cases, 
might be taken from any judgment rendered 
against the vessel. 



The Globe was seized and sold in Ohio in 
the due course of proceedings against her 
under these statutes, for debts contracted on 
her account for repairs made and materials, 
supplies, &c., furnished to her between the 
20th of September, 1849, and the 31st of De- 
cember, 1849. She was purchased at the sale 
hy one Elisha T. Stei-ling, the highest bidder, 
for the sum of ?14,000, on the 9th of Mai-ch, 
1850, and, on the 20th of April, 1850, the 
claimant purchased her from Sterling for tlie 
sum of $17,000. 

The above facts, with such others as are 
stated in the opinion of this court, are all 
that are necessary to an understanding of 
the case, in the view taken of it by the court. 

The district court pronounced for the libel- 
lant [Case No. 5,484], and the defendant ap- 
pealed to this com*t. 

Isaiah T. Williams, for libellant 
William H. Greene and Solomon G. Haven, 
for claimant. 

NELSON, Circuit Justice. The extension of 
admiralty jurisdiction to the lakes by the act 
of congress of February 26, 1S45 (5 Stat, 726), 
did not take away the concurrent remedy that 
existed at common law. Indeed, that act 
saves, in express terms, this concurrent rem- 
edy, where it is competent, and also any con- 
current remedy which may be given by the 
state laws. ' It was also saved by the general 
act of 1789, conferring exclusive admiralty ju- 
risdiction upon the district courts of the Unit- 
ed States. 1 Stat 76, 77, § 9; New-Jersey 
Steam Nav. Co. v. Merchants' Bank, 6 How. 
[47 U. S.] 344, 389, 390. 

The remedy at common law is to be sought 
in the jurisprudence of the states, and usually 
in the courts of the states. It may be admin- 
istered in the federal courts in cases where 
the citizenship or residence of the parties en- 
ables those courts to entertain the jurisdiction. 
Act Sept. 24, 1789 (1 Stat 78, 70, § 11). The 
modes of proceeding in pursuing this remedy 
are different in the different states, as it re- 
spects both the commencement of the suit and 
the steps taken in conducting it. Undoubted- 
ly, as a general if not universal rule, in order 
to bind the defendant, or to confer any rights 
upon the plaintiff, by force of the judgment, 
in any personal action, the former must be 
served with notice of the institution of the suit, 
so that he may have an opportunity to appear 
and defend. But a pi-oceeding in rem forms 
an exception to the general rule, and binds the 
res In the absence of any personal notice to 
the pai-ty interested. Story, Confl. Laws, c. 
14, § 549, and cases cited, and chapter 15, §§ 
592, 593; Bos well's Lessee v. Otis, 9 How. [50 
U. S.] 336. 

There can be no doubt, therefore, that the 
judgments in this case, acting in rem, must be 
held conclusive upon the transfer and dispo- 
sition of the vessel in question, in whatever 
place she may be found, and upon the title to 
her, by whomsoever it may be questioned, and 
whether involved directly or collaterally. 



ilO Fed. Cas. page 479] 



(Case No. 5,483) GLOBE 



Tlie case of The Chusan [Case No. 2,717], 
Tvhicli was referred to upon the argument, con- 
tains nothing in conflict with these views. 
That was the case of a libel in Massachusetts, 
for materials furnished in the port of New 
York to a foreign vessel; and one of the 
grounds of defence was, liat the statute of 
New York respecting the lien of a material- 
man, provided that the lien should cease when 
^he vessel left the state. This ground of de- 
fence was overruled by Mr. Justice Story, for 
the reason that, in tlie case of a foreign ves- 
sel, the lien attached by force of the maritime 
law, which entitled the party to come into a 
•court of admiralty to enforce it, and that the 
jurisdiction of the admiralty, thus acquired, 
could not be taken away or controlled by the 
state law. This is very clear. As it respects 
foreign vessels, the jurisdiction of the admi- 
ralty is not dependent upon the state law, but 
upon the law of the seas. No matter what 
may be the regulations of the state on the 
subject, as regards the jurisdiction of her own 
courts, they cannot affect that of the admiral- 
ty; and any state law which should attempt 
to control the admiralty jurisdiction would be 
unconstitutional and void. 

The question, what would be the effect of 
any concurrent remedy given by the state law, 
when it should be enforced against the vessel 
by a court of the state, was not involved in 
the case of The Chusan [supra], nor was it ex- 
amined by Judge Story. The only remark 
made by him in that case, from which an in- 
ference could be drawn in conflict with the 
vie\Vs I have expressed in this case, is, that 
the statute of New- York would be unconstitu- 
tional if applied to foreign vessels. But that 
remark was made in answer to the argument 
that the statute controlled the jurisdiction of 
the admiralty; and, in that view, the statute 
would have been unconstitutional. 

It may be remarked, however, that it is un- 
necessary to place the decision of this branch 
of the case upon the ground that 'the Ohio 
judgments, acting in rem, would be conclu.- 
sive in the absence of any personal notice to 
the party interested, because Robinson, the 
owner of the vessel at the time, appeared in 
the suits in the court in Ohio, and contested 
the proceedings throughout. 

These views dispose of the case, so far as 
the claims of the libellant upon the vessel are 
•concerned, unless the fact that his supplies and 
materials were furnished to her prior to the 
time when the repairs Were made and the ma- 
terials furnished to her by the Ohio creditors, 
■gives him a lien which, in judgment of law, 
-overreaches the proceedings and judgments in 
the Ohio court, and which he is entitled to en- 
force in the adiuiralty. 

It has been argued, that tliis maritime lien 
against a vessel, for supplies and materials fur- 
nished to her master at a foreign port, is an 
abiding lien, and adheres to the vessel, and 
may be enforced over all claims of a like na- 



ture subsequently accruing in the course of her 
employment. I cannot assent to this posi- 
tion. On the contrary, I am satisfied that the 
true rule upon the subject is that, in respect to 
maritime liens of this description, the party 
first instituting legal proceedings, for the pur- 
pose of enforcing his claim against the vessel, 
is entitled to satisfaction out of the proceeds 
of lier sale. Upon any other view, the vessel 
would afford no reasonable security to the 
merchant in making advances or fui'nishing 
the necessary, supplies; as, for aught he could 
know, the existing claims against her might 
exceed her value. It is apparent that, to give 
to this maritime lien the efficacy claimed, 
would greatly embarrass and obstruct the 
commerce and navigation of the country. It 
would deprive the master, in distant ports, of 
the means of meeting the exigencies of the 
service, because the vessel would furnish no 
adequate security for the necessary supplies 
or repairs. 

The question has been the subject of exami- 
nation by the learned district judge for the 
Southern tlistrict of New York. In a case 
which came before him in ISll, he held that 
the ti'ue meaning of a maritime lien was, that 
it rendered the property liable to the claim 
without a previous judgment, or decree of the 
court, sequestering or condemning it, or es- 
tablishing the demand, as at common law, and 
that the action in rem carried It into effect; 
that the appropriation of the property to that 
end became absolute and exclusive on suit 
brought, unless superseded by some pledge or 
lien of paramount order; that it resulted from 
the nature of the riglit and the proceedings to 
enforce it, that the first action by which the 
property was seized was entitled to hold it as 
against all other claims of no higher charac- 
ter; that the lien, so termed, was, in reality, 
only a privilege to arrest the vessel for the de- 
mand, which, of itself, constituted no incum- 
brance on the vessel, and became such only by 
virtue of an actual attachment of the same.3 

I concur fully in this "view, and, therefore, 
hold, in this case, that the priority of time in 
the furnishing of the supplies and materials 
by the libellant gave him no paramount lien 
on the vessel over the liens of the creditors in 
the Ohio suits. 

The error of the learned judge below con- 
sisted, I think, in holding (1) that the proceed- 
ings and judgments in the Ohio courts were 
void on accoimt of the absence of notice to the 
party interested; and (2) that the lien of the 
libellant for the supplies and materials fur- 
nished by him to the vessel was paramount and 
overreached the judgments and sale under the 
laws of Ohio. 

The decree of the district court must, there- 
fore, be reversed, and a decree be entered dis- 
missing the libel, with costs. 



3 Tlie case referred to is that of The Trhimph, 
in the district court for the Southern distr et of 
New York, July 27, 1811 [Case No. 1^,182]. 
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Case Ho. 5,484. 

The GLOBE. 

[13 Law Rep. 488; 3 Am. Law J. (N. S.) 337; 
8 West. Law J. 241.] 

District Court, N. D. New Yorli. Dec. 18, 
1850.1 

Admiralty— PuocEEDiXG is Rem Under State 

Statutes— Effect — Sale on Execution — 

PrIokity op Mauitime Liens. 

1. A judgment in rem rendered in a court of 
the state of Ohio, in virtue of the act of the gen- 
eral assembly of that state, entitled "An act 
providing for the collection of claims against 
steamboats and other water crafts, and author- 
izing proceedings against the same by name," 
passed February 20, 1840 [38 Laws Ohio, p. 3oJ, 
and the act explanatory thereof, passed Febru- 
ary 24, 1848, is to be regarded as a nullity by 
judicial tribunals in other states, unless the 
owner of the vessel proceeded against appeared 
ill the suit and had an opportunity to make a 
defence. 

2. The title, if any, acquired by the purchaser 
at a sale of the vessel on execution, in virtue of 
such a judgment, is subordinate to the lien in 
favor of a material-man, conferred by the gen- 
eral maritime law of the United States and the 
act of congress of February 26, 1845, c. 20 [5 
Stat. 726]. 

[Cited in Putney v. The Celestine, Case No. 
2,541.] 

3. A judgment recovered in a proceeding un- 
der the statute of Ohio, in a court of that state, 
for supplies, is not a bar to a subsequent suit 
in rem in admiralty, for the same supplies. 

[Cited in Ashbrook v. The Golden Gate, Case 
No. 574.] 

4. Quere — ^Whether the provisions of the stat- 
ute of Ohio are not repugnant to the constitu- 
tion and laws of the United States. 

In admiralty. 

L T. Williams, Chas. H. S. Williams, and 
Mr. Tulcott, for libellanL 
Green & Havens, contra. 

CONKLING, District Judge. This is an 
action against the steamer Globe for the 
value of certain supplies furnished by the 
libellant, William H. Glenny, at Buffalo, be- 
tween the 13th of June, 1848, and the 10th of 
September, 1849, while the Globe was owned 
in the state of Michigan, enrolled and li- 
censed at the port of Detroit, and employed 
in the business of navigation and commerce 
on the lakes. A claim was interposed by 
Joshua Maxwell, as owner, and a defensive 
allegation was brought in his behalf, in 
which it was pleaded that the Globe had, on 
the 2Gth day of April last, been sold and 
duly conveyed for the sum of $17,000 by 
Elisha T. Sterling; by whom, on the 9th day 
of Mai'ch last, she had been purchased at a 
public sale made by the sheriff of Cuyahoga 
county, in the state of Ohio; that such sale 
■was in virtue of an execution issued by the 
supreme court of Cleveland, on a judgment 
rendered in February last, in favor of the 
Cuyahoga Steam Fm-nace Company, for the 
sum of $3,836.40 damages, and $106.86 costs; 
that such judgment was recovered in a pro- 

1 [Reversed in Case No. 5,483.] 



ceeding Instituted on the 20th of September, 
1849, against the Globe, under an act of the- 
general assembly of the state of Ohio, pass- 
ed February 26, 1840, and an act explanatory 
thereof, passed February 24, 1S4S, authoriz- 
ing proceedings against steamboats and oth- 
er vessels navigating the waters within or 
bordering on that state; which acts are set 
forth in extenso in the defensive allegation. 
And it is thereby also further pleaded that, 
during the same month of September, other 
suits of the same kind were in like manner 
instituted against the Globe, by other citi- 
zens of Ohio, wherein judgments were also 
recovered at the same term, and on which 
executions were successively issued to the 
sheriff of Cuyahoga county, all before the 
sale by him to Sterling. These judgments 
amounted in the aggregate to the sum of 
$13,442.50, leaving a balance of only $457.50- 
of the sum for which the Globe was sold; 
which sum was probably absorbed, chiefly, 
if not entirely, in poundage and interest. 
The claimant also further alleges that, on 
the first day of November, 1849, a proceed- 
ing of the same nature was instituted by the 
libellant against the Globe, in the same 
court, for the idenjtical cause of action on 
which the present action is founded, and 
that a judgment was recovered therein for 
the sum of $522.02, besides costs. It is nec- 
essary here to observe that two other ac- 
tions for supplies are pending against the 
Globe before this court, commenced simul- 
taneously wdth this— the one by the firm of 
Willard & Slunger, citizens of Buffalo, and 
the other by the Buffalo Steam Engine Com- 
pany; which, by agreement of parties, were 
brought to a hearing conjointly with this, 
and in which the pleadings and allegations 
of the parties are the same as in this— 
the libellanls in these two latter causes hav- 
ing also, simultaneously with the libellant 
Glenny, instituted proceedings and recovered 
judgments against the Globe under the Ohio 
statute. The aggregate amount of these 
three judgments is about $2,766.91; upon 
neither of which does it appear that any 
execution had been issued, nor has either 
been satisfied wholly or in part 

It is nnecessary to refer particularly to 
the evide-;ce given at the hearing, because 
there is little controversy concerning the 
facts on which the rights of the parties de- 
pend. It appea-rs that the supplies for which 
the libellant claims compensation were in 
fact furnished, and that he is therefore enti- 
tled to have their value decreed to him, un- 
less the matters Insisted on, as already stat- 
ed, by the defendant, the tnith of which is 
also established, constitute a valid defence. 
This, therefore, Is the point to be determined. 
It was strenuously and ably argued by th3 
counsel for the claimant, 1st, that in virtue 
of the sale by the sheriff of Cuyahoga county 
to Sterling, and of his subsequent sale and 
conveyance to the claimant, the latter ac- 
quired an absolute title to the Globe, dis- 
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charged of the maritime lien which the libel- 
laut is seeking in this action to enforce; and 
2(1, tliat, conceding the reverse of this propo- 
sition, the lien was extinguished, on the prin- 
ciple of transit in rem judicatam, hy force 
of the judgment recovered by the libellant 
in Ohio. 

The questions thus presented for decision 
are novel and important, and I have accord- 
ingly felt it to be my duty to bestow upon 
them a careful scrutiny and deliberate con- 
sideration. 

Tlie sale of tlie property of a defendant, 
by execution on a judgment in a personal ac- 
tion, invests the purchaser . with such title 
and interest only as the defendant possessed 
at the date of the judgment or levy. If the 
defendant had no title, the purchaser ac- 
quires none; and if the property was previ- 
ously incumbered, the incumbrance remains. 
There can be no doubt, therefore, that the 
lien or privilege conferred by the maritime 
law upon a material-man would still adhere 
to the ship, notwithstanding its sale by exe- 
cution on a judgment against the owner. 
But it was ai'gued by the counsel for the de- 
fendant, that the judgment under which the 
Globe was sold, was a judgment in rem, and 
tliat as such it was conclusive against all the 
world. That the suits in the Ohio court 
were, in form at least, against the Globe in 
specie, and therefore in rem, is certain. The 
first .section of the act under which they 
were instituted, declares that for demands 
like those of these Ohio creditors, the vea- 
sel shall be liable; and by the second sec- 
tion it is' enacted, that "any person having 
such a demand may proceed against the own- 
er or owners or master of such craft, or 
against the craft itself." The third and 
fourth sections of the act prescribe the mode 
of proceeding against the vessel. A precipe 
is to be filed against it by name, accompa- 
nied by a bill of particulars verified by oath; 
whereupon a wawant is to be issued against 
the vessel, directing its arrest and detention 
'until it shall be discharged by due course of 
law. The records produced at the hearing 
show that these creditors elected this form 
of remedy, and that the steps presa'ibed by 
the act for that pui-pose, were, or were in- 
tended to be pursued. Not only so, but, ac- 
cording, it seems, to the practical construc- 
tion given to a provision contained in the 
sixth section of the act, that "the plead- 
ings and proceedings shall be as in other 
cases," the Globe was personified*in the plead- 
ings, as the contracting pai*fy defendant— 
the materials and supplies being alleged to 
have been furnished at her request, and she 
being alleged to have promised to pay for 
them. She is represented, moreover, as hav- 
ing appeai'ed by attorney, and pleaded the 
general issue and notice of set-off— no real 
person being named in the record as a party 
to the suit, except the plaintiff. The plead- 
ings and judgment which led to the sale of 
the Globe were therefore literally in rem; 
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and it must be conceded, also, as a general 
rule, tliat what in the authorities, cited at 
the hearing, ai-e denominated judgments in 
rem, are followed by the legal consequences 
ascribed to them by the defendant's counsel. 
The question is, whether this rule is appli- 
cable to the present case. This is denied by 
the libellant's counsel; who insist, in tlie 
first place, that the judgment was of no va- 
lidity whatever, for want of any notice to 
the owner of the vessel; and they have re- 
ferred to numerous authorities in support 
of this proposition. The authorities relied 
on by them consist of a series of decisions 
in the national and state courts, asserting, 
with one voice, the necessity of notice in 
some form, to the par^ to be affected ad- 
versely, by judicial proceedings in whatever 
form; and it is undeniable that when the 
rights of the litigants depended on a judg- 
ment, unless it appeared either that such 
notice had been given, or tliat the defendant 
or party in interest had in fact appeared and 
had an opportunity to defend his rights, the 
judgment has uniformly been treated as a 
nullity, by the courts both of England and 
of this countiy. Thus in the case of Fishet 
V. Lane, 3 "Wils. 297, which was an action of 
assumpsit for goods sold and delivered, the 
defence was, that the money for which the 
action was brought had already been once 
paid, in consequence of a judgment and exe- 
cution upon a foreign attachment in London 
against the defendants as garnishees, in a 
suit against Fisher, the plaintiff. But it 
appearing that no personal notice of the suit 
had been given to Fisher— tlie custom of Lon- 
don, as it was shown, not requiring such no- 
tice—although the judgment in the principal 
suit was not rendered until after four de- 
faults, nor that against the defendants as 
garnishees, until after summons to show 
cause, the defence was overruled. "Cus- 
toms of particular cities" observed Lord 
Chief Justice De Grey, "may deviate from 
the course of the common law, but a custom 
contrary to the first principles of justice can 
never be good; so this custom not to sum- 
mon or give notice to a defendant in a suit 
commenced against him, is contrary to the 
first principles of justice, and (in my opin- 
ion as at present advised) cannot be good." 
A verdict for the plaintiff subject to the 
opinion of the court having been taken, the 
whole court concurred in this opinion, and 
gave judgment for the plaintiff. 

In the case of The Mary the same doctrine 
Is asserted by the supreme court of the 
United States, "It is," said Chief Justice 
Marshall, "a principle of natural justice, of 
universal obligation, that before the right of 
an individual be bound by a judicial sen- 
tence, he shall have notice, either actual or 
implied, of the proceedings against him,"' 
9 Cranch [13 TJ. S.] 12G, 3 Cond. R. 306. In 
the case of Bradstreet v. Neptune Ins. Co. 
[Case No. 1,793], referring to a case of sei- 
zure and condemnation under a municipal 
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law of Mexico, Mr. Justice Story declared it 
to be "a rule founded in tlie first principles 
of natural justice, that a party shall have 
an opportunity to he heard in his defence 
before his property is condemned." "If," he 
added, "a seizure is made, and condemna- 
tion is passed without any public notice of 
the proceedings, so that the parties in inter- 
est have no opportunity of appearing and 
making a defence, the sentence is not so 
much a judicial sentence, as an arbitrary 
sovereign edict It has none of the elements 
of a judicial proceeding, and deserves not the 
respect of a foreign nation. It ought to have 
no intrinsic credit given to it, either for its 
justice or its truth, hy any foreign tribunal. It 
amounts to little more, in common sense and 
common honesty, than the sentence of the 
tribunal which first punishes and then hears 
the party— 'castigatque auditque.' It may be 
binding upon the subjects of that particular 
nation. But upon the eternal principles of 
justice it ought to have no binding obliga- 
tion upon the rights or property of the sub- 
jects of other nations; for it tramples un- 
der foot all the doctrines of international 
law; and it is but a solemn fraud if it is 
clothed with all the force of a judicial pro- 
ceeding. I hold, therefore, that if it does 
not appear, from the face of the record of 
the proceedings in rem, that due notice by 
some public proclamation, or by some no- 
tification or monition, acting in rem or at- 
taching to the thing, so that the parties in 
interest may appear and make defence, and 
in point of fact the sentence of condemna- 
tion has passed upon ex parte statements 
witliout their appearance, it is not a judicial 
sentence, conclusive of the rights of foreign- 
ers, or to be treated, in the tribunals of for- 
eign nations, as imparting verity in its 
statements or proofs." This language of 
Chief Justice Marshall and Mr. Justice Story 
was applied to the proceedings of foreign 
courts, and is to be considered as having 
been intended to refer especially to such 
proceedings. But language of the like im- 
port has been repeatedly held, and the prin-' 
eiples it inculcates enforced, with respect to 
the judgments of the courts of other states. 
1 Kent, Comm. (3d Ed.) 261, note c, and the 
ease here cited. The constitution of the 
United States, it is true, declares that "full 
faith and credit shall be given in each state 
to the public acts, records and proceedings 
of every other state" (article 4, § 1) ; and con- 
gress, in pursuance of authority for that 
purpose conferred by the constitution, has, 
by the act of 26th May, 1790, c. 11 [1 Stat. 
122], declared that such records and judicial 
proceedings, authenticated in the manner 
prescribed by the act, "shall have such faith 
and credit given to them in every court of 
the United States, as they have by law or 
usage in the courts of the state from whence 
the said records are or shall be taken." But 
this does not prevent an inquiry into the 
jurisdiction of the court, in which the orig- 



inal judgment was rendered, to pronounce 
the judgment, nor an inquiry into the right 
of the state to exercise auliiority over the 
parties, or the subject-matter, nor an inquiry 
whether the judgment is founded in and im- 
peachable for a manifest fraud. The con- 
stitution did not mean to confer any new 
power upon the states; but simply to reg- 
ulate the effect of their acknowledged juris- 
diction over persons and things within their 
territory. It did not make the judgments 
of other states domestic judgments to all 
intents and purposes; but only gave a gen- 
eral validity, faith and credit, to them as 
evidence. No execution can issue upon such 
judgments, Avithout a new suit in the tri- 
bunals of other states. And they enjoy not 
the right of priority or privilege, or lien, 
which they have in the state where they are 
pronounced, but that only which the lex fori 
gives to them by its own laws, in the charac- 
ter of foreign judgments. Story, Confl. 
Laws, § G09; Story, Const, c. 29, § 1307; 1 
Kent, Comm. 261, note c; McElmoyle v. 
Cohen, 13 Pet. [3S U. S.] 312; 1 Greenl. Ev. 
§ 518; Id., and notes. To this extent, then, 
the judgments of other states are to be re 
garded as foreign. 

Now the term "jurisdiction," when applied 
to a personal action, imports a rightful au- 
thority over the cause or subject-matter, and 
over the person of the defendant; and when 
applied to a proceeding in rem, it imports 
the like authority over the res, and, so far 
at least as the res is concerned, over the per- 
son. See 1 Greenl. Ev. §§ 540, 541^ 651, and 
the cases there cited. In general, and with 
certain exceptions which it is unnecessary 
here to notice, jurisdiction over the subject- 
matter will be presumed. Rose v. Himely, 
2 Cranch [6 U. S.] 241, 2 Cond. R. 98; Bloom 
V. Burdick, 1 Hill, 130. But, as already ob- 
served, no judicial tribunal can acquire a 
rightful jurisdiction over the person or thing 
without due notice of the proceeding; and 
this must appear in the record itself, or else 
it must be shown that the defendant or par- 
ty in interest did in fact appear and have an 
opportunity to be heard in his defence. 
Bradshaw v. Heath, 13 "Wend. 407; Brad- 
street V. Neptune Ins. Co. [supra]; Sawyer 
V. Maine P. & M. Ins. Co., 12 Mass. 291, 295. 
But in the case before the court, no notice in 
any form appears on the face of the record, 
nor is it pretended that any was in fact 
given. Indeed, the act under which the pro- 
ceeding took place, requires none; and this 
novel feature of the act is rendered still 
more remarkable by another provision con- 
tained in it, which purports to make the 
judgment to be rendered, in effect, a judg- 
ment in personam as well as in. rem; by 
directing, in case of a deficiency of proceeds 
from the sale of the vessel, to satisfy the 
judgment, that "the balance shall remain to 
be collected on execution as upon other judg- 
ments." It does appear by the record, how- 
ever, as already observed, that a gentleman 
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appeared as the attorney of the vessel, and 
it was admitted at the hearing that he was 
employed by her owner. The latter resided 
at the time at Detroit, in the state of Michi- 
gan, and his appearance by attorney affords 
an answer to the objection of want of no- 
tice, to the extent of his interest in the 
Globe. 

After what has been observed, it is unntiu- 
essary to add, that, but for the appearance 
by attorney of the owner of the Globe, it 
would have been my duty to hold the judg- 
ment in question a nullity. If it is valid, 
it owes its validity, therefore, to a fortuitous 
circumstance not provided for or contem- 
plated by the act, and would doubtless have 
been rendered if there had been no appear- 
ance in the case. It was, I perceive, for 
the precise amount claimed by the plaintiff, 
^nd this is till that could have been adjudged 
had the judgment been taken by default. It 
is upon the act itself, therefore, that the 
objection really falls. 

We have seen why. it is that notice is held 
to be indispensable to the exercise by ju- 
dicial tribunals of a rightful jurisdiction; 
and why, when this ingredient is wanting, 
their judgments are without extra-territorial 
force. Is the great principle of justice by 
which this condition is enjoined, less ob- 
ligatory upon the legislatures of the several 
states of the American Union, than upon 
their courts? It is declared by Chief Jus- 
tice Marshall to be "of universal obligation." 
Can it, by any reasonable intendment, be 
supposed that the people of the state of 
Ohio designed to invest their legislature with 
authority to disregard it? And if they did, 
are such acts of legislation binding upon the 
judicial tribunals in other states? But it 
was intimated. by the counsel for ,the claim- 
ant, that the extra-territorial obligation of 
this act might be maintainable, on the 
ground that every nation possesses the pow- 
er of confiscation over all property situate or 
coming within its territories; and authori- 
ties were cited in support of this doctrine. 
X confess my surprise that such an argu- 
ment should have been pressed into this dis- 
cussion. Confiscation is either an act of pe- 
nal justice for the punishment of great crimes 
against the state (BI. Comm. 299), or the ex- 
ercise of a belligerent right against the prop- 
erty of public enemies (Kent, Comm. 61-66); 
not the arbitrary seizure of the property of 
one person, whether citizen or stranger, for 
the benefit of another person. So long as 
it shall be the pleasure of the legislature of 
Ohio to suffer this act to remain unrepealed, 
and the courts of that state shall deem it to 
be their duty to carry it into effect, its un- 
avoidable evils must be submitted to; but 
beyond the limits of that state there can be 
no obligation founded, either in law, justice, 
or comity, unnecessarily to aggi-avate those 
evils. It is my desire, not less than my du- 
ty, nevertheless, to abstain from any ani- 
madversions upon it, not required by the actu- 



al exigencies of the case before me; and if 
it is true, as it was further argued by the 
counsel for the libellant, that conceding the 
validity, in the ordinary sense of the term, of 
the judgment in question, it falls short of 
the legal effect attributed to it by the ad- 
vocates of the claimant, it is unnecessary, 
so far as the sale of the Globe is concerned, 
to determine whether the judgment under 
which the sale took place, was valid or not. 
Was tliis, then, such a judgment in rem as 
is or can properly be held to work an inde- 
feasible change in the thing proceeded 
against? The act itself furnishes no answer 
to this question. It is therefore to be de- 
termined by the application of general prin- 
ciples; and looking at it in this light, it does 
appear to me that the answer which ought to 
be given to it is not even doubtful. 

The proceedings prescribed by the Ohio 
statute are sui generis, and therefore anom- 
alous. They have some resemblance to 
the proceeding usually denominated "foreign 
attachment," and some also to that pre- 
scribed in the New England states, whereby 
the property of the defendant may be at- 
tached and held in custody on mesne process 
in a personal action to satisfy the judg- 
ment, if any, to be obtained by the plaintiff. 
But they differ essentially from both, and 
they are still more unlike the proceedings of 
a court of admiralty, or of the Engfish court 
of the exchequer in cases of municipal sei- 
zure, whose decrees and sentences in rem are 
said to be binding on all the world. 

Law is said to be the perfection of reason. 
It would be strange, therefore, if the maxim 
"cessante ratione cessat lex" had not found 
a place among its axioms. Now the well 
Itnown reason, why a judgment in rem is 
held to be conclusive upon all interests and 
titles in controversy before the court, is, that 
all persons having an interest or title in the 
subject-matter, are, in law, deemed parties; 
and they are deemed to be parties, bewni.sp 
they are permitted, and, by the more effect- 
ive forms of notice of which the case is sus- 
ceptible, are summoned to become so in fact 
The mode of procedure differs slightly in 
different countries. In this country it is as 
follows: If it is in behalf of the United 
States for a forfeiture, there must always 
have been a previous public seizure and de- 
tention of the thing proceeded against This 
is followed, and when the proceeding is at 
the suit of a private person, the action is 
commenced by the exhibition in coui*t of a 
pleading setting forth the grounds of the pro- 
ceeding, and praying process of arrest and 
monition, which is accordingly issued. In 
virtue of the warrant of arrest, the marshal 
takes into his custody the vessel or other 
thing, and in obedience to the command of 
the writ of monition, which however is usu- 
allj"^ incorporated with the wari-ant, he posts 
a notice, embracing the substance of the 
libel, on a conspicuous part of the thing, and 
publishes it in one or mox'e newspapers near 
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the place of arrest, calling on all persons 
having anj' right, title or interest in that 
thing, to appear in court on a certain future 
day, and assert their claims, on pain of be- 
ing pronounced in contumacy and default. 
The right to do this by suitable allegations 
is fully recognised and guarded, untram- 
melled by technical niceties, not only during 
the pendency of the original suit, but until 
the final disposition of the proceeds of the 
sale of the property, should a sale be de- 
creed. Such, in bi'ief, is the proceeding in 
rem, which is held obligatory in its results 
upon all the world. To those not familiar 
with it, it may seem to be an exception in 
this respect to the rule which limits the bind- 
ing force of judgments at common law to 
the actual parties and their privies. But in 
reality it is not; for it binds only those who 
are at least potentially parties to it, and who 
have an opportunity, if they choose to avail 
themselves of the privilege, not only to con- 
test the claims of the libellant, but to super- 
sede him by setting up superior claims of 
their own. After what I have already said 
of the proceedings prescribed by the Ohio 
statute, it is hardly necessary to add, that, 
with the exception of being in form a pro- 
ceeding in i-em instead of in personam, it is 
the reverse of that which I have described, 
and wholly wanting in the peculiar element 
on which the conclusive eftect of the latter 
depends. Admitting, therefore, that this 
court is bound to treat the sale of the Globe 
to Sterling as valid, it follows, that to as- 
cribe to it any efficacy beyond that of a sale 
on execution under a judgment recovered in 
an ordinary personal action, would be to as- 
cribe to it an effect without a cause, and 
would, as I believe, be repugnant alike to 
law and to common sense. Such a doctrine 
would be less sweeping, and therefore less 
mischievous in its consequences, and might 
even appear to derive some countenance 
from analogy, if the remedy had been limit- 
ed to those demands for which a lien is con- 
ferred by the maritime law. But the act 
not only makes no distinction between for- 
eign and domestic vessels, but subjects all 
to "seizure" for debts contracted by the own- 
er, steward, consignee or other agent, as well 
as by the master, "for injury done to per- 
sons or property by such craft;" and "for 
any damage or injury done by the captain, 
mate, or other officer thereof, or by any per- 
son under the order or direction of either of 
them, to any person who may be a passenger 
or hand" on board. The argument is, that 
a sale in virtue of a judgment for any one 
of these causes of action, has the effect of 
displacing and extinguishing the lien of a 
mariner or material-man, so highly favored 
in law as to be held paramount, not only 
to the title of a bona fide purchaser, with- 
out notice, but to that of the government 
acquired by forfeiture. To such a doctrine 
J cannot yield my assent. 
But there is a farther objection to this 



I part of the defense, not adverted to at bar, 
but which appears to me well worthy of con- 
sideration. The constitution declares that 
the judicial power of the United States shall 
extend "to all cases of admiralty and mari- 
time jurisdiction;" and by the judiciary act 
of 24tli September, 1789 [1 Stat. 73], the dis- 
trict courts are invested with "exclusive 
cognizance of all civil causes of admiralty 
and maritime jurisdiction." The constitu- 
tion also confers upon congress power "to 
regulate commerce with foreign nations 
among the several states, and with the 
Indian tribes:" and this power is also held 
to be exclusive. The admiralty and mari- 
time jurisdiction conferred by the constitu- 
tion, having been held to be limited to cases 
arising on the high seas or on tide-waters, 
and experience having at length, as it was 
supposed, demonsti-ated the necessity of ex- 
tending the admiralty forms of remedy to 
certain cases arising on the lakes, this was 
done by the act of 26th February, 1845, e. 
20 [5 Stat. 726]. These constitutional and 
legislative provisions do not interfere with 
the common law jurisdiction of the state 
courts,''but leave the suitor at liberty to pur- 
sue his concurrent common law remedy in 
these courts, whenever he sees fit. But I 
doubt whether it is competent for a state 
legislature to interpose by creating new 
remedies unlcnown to the common laAV, and 
calculated to supei-sede and defeat those 
provided by the constitution and laws of the 
United States, thus exhausting the sources 
of federal jurisdiction, and, by local regula- 
tion, introducing discord and confusion 
where the common good requires that har- 
mony and regularity should prevail. In this 
veiT case, but for this Ohio statute, the Cuy- 
ahoga Steam Furnace Company, on whose 
execution tlie Globe was sold, would proba- 
bly have instituted a suit in admiralty in the 
district court of Ohio; and in that case all 
the Ohio and New York creditors with whom 
this suit has made us acquainted, could, at 
little expense, have intervened for their in- 
terest, and justice would not have been 
violated by the appropriation of the whole 
proceeds of the sale of the Globe to the satis- 
faction of the furnace company and of the 
other creditors who had the good fortune, 
by being on the spot, seasonably to learn 
that the Globe had been arrested, to the 
total exclusion of those, who, by their re- 
moter residence, were left in ignorance. In- 
deed, as the suits in favor of the Ohio cred- 
itors were not simultaneously commenced, 
it was only because the Globe brought 
enough. to satisfy them all, that some of 
them got paid at all; for it was shown at 
the hearing to be the practice, when several 
suits are instituted, to assign prioritj' of pay- 
ment to the parties according to the order 
of priority among them in point of time. 
The act, moreover, as already intimated, 
makes no provision for intervention at any 
stage, and when the vessel is once sold upon 
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a notice of ten days— tlie only notice required 
by tlie act— whatever balance of the pro- 
ceeds may remain after satisfying the exe- 
cution, is peremptorily directed by the act 
to be paid over to the owner by the sheriff, 
without, as I understand the act, any ju- 
dicial order for that purpose, and without 
any provision, therefore, for ascertaining to 
whom the vessel really belonged. But a 
state law authorizing such proceedings must 
necessarily interfere, if it does not directly 
conflict, with the authority and policy of 
the national government; and it seems too 
obvious to require further demonstration, if 
the proceedings under the act in question 
are to have the conclusive effect attributed 
to them by the counsel for the claimant, 
that they will, to the extent of their opera- 
tion, render that authority and policy nuga- 
tory. It should be remembered, however, 
that this act was passed in 1840, five years 
before the act of congress extending the ad- 
miralty forms of remedy to our inland wa- 
ters; and it seems but reasonable, as it is 
but respectful, to hope that it will ere long 
be repealed— its objectionable provisions be- 
ing supplied, if it should be deemed neces- 
sary, by giving a limited and carefully regu- 
lated lien in favor of ship-wrights and ma- 
terial-men, like that given by the laws of 
Pennsylvania, the New England states and 
New York, which may be enforced, as it gen- 
erally is in the states I have mentioned, in 
common with the lien given by the general 
maritime law, by the district court of the 
United States. 

It remains now to determine whether the 
judgment recovered by the libellant against 
the Globe, under the Ohio statute, is a bar 
to this action. It is obvious that this judg- 
ment is obnoxious to all the objections which 
have been urged against the validity of that 
under which the Globe was sold; and there 
is also a further objection arising from the 
alleged irregularity of the proceedings under 
the act in this instance. It is very clear 
that, if the judgment is without validity, it 
can be no impediment to the libellant's right 
to maintain this action. But for obvious 
reasons I choose to abstain from any further 
discussion on this point, unless it is neces- 
sary to the just decision of the case before 
me; and in my opinion it is not necessary. 
It has already been observed that the fund, 
arising from the sale of the vessel, was ex- 
bausted in satisfying the claims of the cred- 
itors; who, being prior in point of time, were 
entitled, by the laws of Ohio, to priority of 
payment This, therefore, is not a vexatious 
suit— there being no pretence of satisfaction, 
either actual or potential; for it is unneces- 
sary to re-assert the utter futility of the right 
which the act purports to secure, of resorting 
to an execution against any other property 
or against the person of the Owner; nor can 
it be necessary to enter into a foi'mal refuta- 
tion of the suggestion that he may be sued 
on the judgment It does not purport to be 



a judgment against hina, nor did he by his 
appearance to defend his interest in the 
Globe render himself personally amenable to 
the court, Bissell v, Briggs, 9 Mass. 468; 
Story, Confl. Laws, § 549; 1 Greenl. Ev. § 
542. Precisely under what view of his inter- 
est it was that the libellant saw fit, during 
the pendency of the proceedings by the Ohio 
creditors, to institute his suit in Ohio, does 
not appear. It seems reasonable to conclude, 
aowever, that, hearing of these proceedings, 
he was induced by the fear of losing his de- 
mand, and the hope that by that means he 
might secure it, to try the experiment to 
which he resorted. It may, or may not, be 
a hardship to the claimant to be obliged to 
pay this debt; this depends on circumstances 
unkno^vn to the court But be this as it 
may, there can be no injustice in allowing the 
libellant to enforce the lien, which as a ma- 
terial-man he acquired in virtue of the act 
of congress and the general maritime law. 
He has, on his part, established a right, 
prima facie, to a decree in his favor. The 
prior judgment is set up as a defence purely 
technical in its nature, having no equity to 
I'ecommend it, and to result, if successful, 
in actual injustice to the libellant On the 
other hand, it is an established general rule 
of law, that when any matter has once been 
put in suit, and decided upon in a court of 
competent jurisdiction, the same subject can- 
not again be brought into litigation. The 
reasons on which this rule is founded are 
(1) that no one ought to be twice harassed 
on account of the same cause of action; (2) 
that it is the interest of the public that there 
should be an end of litigation. In the case 
of a judgment recovered, as in the present 
case, on a contract, a further technical rea- 
son is also assigned; viz., that the plaintiff 
has, by his voluntary act, converted his con- 
tract into the higher security of a judgment, 
and that the contract has thereby become 
merged. 

It is true, as argued at bar, that courts 
of admiralty are bound, in the exercise of the 
limited jurisdiction that belongs to them, to 
conform their decisions to the principles of 
equity,, and in general to disregard mere 
technicalities. But there are some axioms 
of jurisprudence, so deeply founded in con- 
siderations of general expediency, that they 
ought to be enforced even at the occasional 
expense of particular injustice; and they ac- 
cordingly are so by courts of equity, as well 
as by courts of law. And, considering the 
magnitude of the evils which the rule in 
question is designed and adapted to pre- 
vent, and the danger of relaxing it, there is 
great reason for classing it among those 
axioms to which I have referred. But, in 
order to determine its applicability to tlie 
case before the court, it is necessary to at- 
tend to one of the limitations which define 
its 'scope. This limitation excludes what- 
ever may properly be denominated a "col- 
lateral or concurrent remedy." It is hardly 
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necessary to cite an authority for this prop, 
osition; but It is distinctly stated by Lord 
EUenborough, C. X, in the following terms: 
"A judgment recovered in any form of action 
is still but a security for the original cause 
of action, until it is made productive in 
satisfaction to the party; and therefore, till 
then, it cannot operate to change any other 
collateral concurrent remedy which the party 
may have." Drake v. Mitchell, 3 East, 251„ 
258. To render a judgment recovered at bar, 
it must appear that the former suit was 
founded on the same identical cause of ac- 
tion. When it is on a contract, it must be on 
the same identical contract. Thus, if the 
contract be joint and several, the better 
opinion appears to be, that the judgment in 
an action against one is no bar to an action 
against all; and, on the other hand, that a 
judgment against all, jointly, is not a bar 
to a subsequent action against one alone. 
1 Greenl. Ev. § 539a; U. S. v. Oushman [Case 
No, 14,908], and the authorities there cited, 
particularly L^chmere v. Fletcher, 1 Cromp. 
& M. 623. So also it has been held, that a 
judgment in an action of covenant on a 
mortgage is no bar to an action of debt on 
the accompanying bond. Another qualifica- 
tion of the rule is, that a party is not to be 
concluded by a judgment recovered in a 
prior suit or prosecution, when, from the 
nature and course of the proceedings, he 
could not avail himself of the same means 
of redress which are open to him in the 
second suit. 1 Greenl. Ev. § 524, Though it 
is true, therefore, with respect to real as 
well as personal actions, that a judgment is 
a bar to another action of the same or the 
like nature for the same thing, yet this is 
true only where the second action is of the 
same or of inferior degree; for if it is of a 
higher nature, the former judgment is not a 
bar, A judgment in either of the other 
forms of real action, therefore, is no bar to 
a writ of right. Kitchen v. Campbell, 3 
■ Wils. 304, 305. 

These principles and the reasons on which 
they rest are, in my judgment, decisive 
against the operation of the former judgment 
in the present case. The action was against 
the Globe, in specie; the cause of action, as 
set forth in the declaration, being an as- 
sumpsit by the vessel herself. The proceed- 
ing had its origin and its sanction in a local 
municipal law alone. The very foundation 
of the action was a fiction, which was ren- 
dered effective by a form of procedure un- 
known to the common or civil law. It was 
a proceeding in rem, not in the ordinary 
sense of that phrase, and is to be so denom- 
inated only because it acted directly upon a 
thing instead of a person. The means of 
redress it promised consisted in the right to 
have the particular thing proceeded against, 
sold subject to all valid antecedent incum- 
brances, and to receive the proceeds of the 
sale if any should remain after satisfying 
all prior claims upon the fund. Neither the 



person nor any other property of the owner 
could be reached through the judgment to be 
obtained. As a security, therefore, the judg- 
ment was inferior to a judgment against 
the owner of the vessel in a personal suit, 
and it will not be pretended that such a 
judgment would be a bar to this action. 
On the contrary, the present action is ground- 
ed on a lien or privilege conferred by the 
general maritime law of the United States, 
extended by force of an act of congress to 
the lakes. This lien results from an implied 
hypothecation of the vessel by the act of the 
master; and it has priority over all common 
law liens; over the title acquired by pur- 
chase or by forfeiture; and it yields only to 
the lien of the mariner derived from the same 
source. I am of opinion, therefore, that 
this action is to be regarded as a collateral 
concurrent remedy, to which the libeUant 
had a right to resort notwithstanding the 
former judgment. There must accordingly 
be a decree in his favor, and a like decree 
in each of the other actions which I have 
mentioned, for the sums proved or admitted 
at the hearing to be due to the libellants 
respectively. 

[Subsequently, on appeal to the circuit court, 
the decree of the district court was reversed, 
and the libel dismissed, with costs. Case No. 
5,483.] 

Case No. 5,485. 

The GLOBE. 

[11 N. y. Leg. Obs. 327; 35 Hunt, Mer. Mag. 
4*f.] 

Circuit Court, S. D. New York. Oct., 1853. 

Collision. 

1. Held, that where the .case of the party 
claiming damage for collision occurring during 
a dark night was sustained alone by' the evi- 
dence of the pilot, who was also the only look- 
out, the same was not sufficiently reliable. 

2. A more competent and reliable lookout 
might have been stationed to discharge tliis 
duty. 

3. The vessel charged with fault' had by a 
greater number of witnesses maintained the de- 
fence set up. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[This was a libel by the steamer Splendid 
against the scow Globe for damages caused 
by collision. The district court entered a de- 
cree dismissing the libel, without costs to 
either party (case unreported), and the libel- 
ants appealed to this court] 

For the Splendid it was set up (1) that she 
had kept a sufiicient lookout during the night 
in question, and navigated safely from New 
York. (2) That after rounding Magazine 
Point, she had steered for Cold Spring light 
to make her usual land, and saw the scow 
bearing down to the westward of a line from 
Stony Point to Magazine Point (3) That the 
scow at 500 yards began sheering to the east- 
ward. (4) That the steamer slowed, stopped. 



[10 Fed. Cas. page 487] 



(Case No. 5,485) GLOBE 



backed, and got stem way on her when just 
past the rocks Brothers, and the wind acting 
upon the saloon buUt upon her upper deck 
aft, swung her stern to the eastward, and her 
head to the west (5) That while in this po- 
sition, and within 100 feet of the rocks, the 
scow struck her stem. (6) That the steamer 
had not been sheered to the eastward, al- 
though her retrograde movement and the 
swing of her lights might have had that ap- 
peai'ance from the scow. 

For the scow it was alleged (1) That she had 
seen the lights of the Splendid sheer oQ to 
the east when off Magazine Point, and saw at 
the same time the light on another steamboat 
sheer off to the west shore. (2) That she was 
ignorant that the Splendid was making the 
Cold Spring landing. (3) That she luffed to 
give her more room. (4) That when the 
Splendid attained a position to the east of 
her about two lengths, and some hundred 
yards south, she suddenly sheered west and 
hailed the scow to put her helm up, which 
was done, that she had barely felt the change 
when the collision took place. 

D. McMahon and W. Q. Morton, for the 
steamboat. 
R O. and O. W. Benedict, for the scow. 

NELSON, Circuit Justice. The libel was 
filed in this ease by the steamboat against 
the scow to recover damages for a collision 
that occurred on the North river, on the 6th 
November, ISoO, about eleven o'dock at night, 
opposite the Two Brothers, a ledge of rocks a 
little below Cold Spring. The steamboat was 
going up the river with a load of passengers 
for Hamburg, her place of destination, and 
the scow was descending with a cargo of 
lujnber. The scow struck thg steamboat 
nearly head on against her stem, a little to 
the starboard, knocking the stem out and 
breaking the planks so that she was obliged 
to be run on to the west shore, where she 
filled and sunlc The testimony is quite con- 
tradictory in the case, in respect to the man- 
agement and course of the respective ves- 
sels; the persons on the steamboat maintain- 
ing, that after she had roimded Magazine 
Point, and was in her usual com-se for Cold 
Spring, one of her stopping places, and on the 
eastern shore of the river, the scow in de- 
scending the river on a com-se off her lar- 
board bow, suddenly changed it more easter- 
ly, and persevered in the same until the col- 
lision occurred; while those on board the 
scow insist that she pursued her course down 
the river, giving a Avide berth to the steam- 
boat to pass on her larboard side; but that, 
as the two vessels neared each other, the 
steamboat took a sheer to the west and per- 
severed in it till a collision was unavoidable. 
The night was very dark and the wind fresh 
from the northwest, the scow moving from 
five to six knots the hoiur, and the steamboat 
about eight. There were four hands on 
board the scow,— the captain, first and second 



pilots and steward,— all of whom saw the 
steamboat at a considerable distance, and 
were on the lookout from the time she was 
first discovered until the collision, who con- 
cur in maintaining the position and course of 
the scow, and fault of the steamboat Wlule 
on the other side, the pUot was the only per- 
son on board who saw the scow until the mo- 
ment of the collision. In this conflict of evi- 
dence, whatever may be the real truth of the 
com-se and management of the vessels preced- 
ing, and at the time of the accident, it is im- 
possible for us to say, as the case stands, that 
the scow was in fault, so as to hold her re- 
sponsible for the consequences. The misfor- 
tune of the steamboat is, that under the cir- 
cumstances of the night and weather, she 
had no proper lookout on board, and hence, 
in addition to this neglect of prudence and 
of the established nautical rule, she is de- 
prived of the usual and most important wit- 
ness on these occasions as to the position and 
course of the two vessels. Although the pilot 
may be a witness deserving great considera- 
tion in respect to the course of his own vessel, 
he is not, from the necessity he is under of at- 
tending specially to his own peculiar duties, 
the best witness in respect to the position and 
com:se of the approaching vessel in a dark 
and cloudy night A competent lookout at a 
station the most favorable to dischax'ge his 
duty, is much more reliable imder such circum- 
staces. The scow has decidedly the advan- 
tage in this respect Her master, in conse- 
quence of the darkness' of the night, gave his 
helm to the pilot, and took the post of lookout 
himself; and as a consequence is enabled to 
give us a clear and intelligible account of the 
circumstances that led to the imfortunate ac- 
cident, and he is confirmed by the other hands 
on board; and also, as far as they go, by the 
hands on board the sloop Index, in the vicin- 
ity at the time. 

The gravamen of the libel is, that while the 
steamboat was on her course N. E. to Cold 
Spring, and passing in a direction as near the 
Two Brothers as was safe, the scow changed 
her course from her direction down the river 
to the eastward, which compelled the former 
to slow, and stop to avoid running upon the 
rocks, which with the wind had the effect to 
change her position, by swinging her bow 
westward, and while in this condition she 
was run into by the scow, which, at this time 
had come close to the rocks,- and having the 
wind free, and should have borne fm'ther to- 
wards the middle of the river. But the diffi- 
culty is, the weight of the proofs is against 
this theory. No persons having been sta- 
tioned on board the steamboat to look out, 
the Tijsht being dark, and none of the hands, 
but the pilot,. having seen the scow till in the 
midst of the alarm, upon the ringing of the 
bells to slow and stop, we have no intelligible 
or reliable account of the transaction from 
her; and the persons on the dock at Cold 
Spring knew nothing about it, as the night 
was too dark for them to see it It has also 
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been urged Uiat the scow made a wrong ma- 
noeuvre at the time of the collision, by order- 
ing the man at the helm to keep hard away, 
thereby bearing more to the eastward; but 
tile hands upon the scow all agreed that this 
order was given from the steamboat, and was 
followed at the moment of the peril, in defer- 
ence to the supposed superior opportunity and 
skill of those on board of her. Without pur- 
suing the examination of the case further, I 
am satisfied the dea-ee of the com-t below is 
right, and should be affirmed, but with costs 
of this comrt only. 
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Case :No, 5,486. 

GLOBE INS. CO. v. CLEVELAND INS. CO. 

[14 N. B. B. 311; i 8 Chi. Leg. News, 258; 4 
Am. Law Rec. 652; 13 Alb. Law J. 305.] 

Circuit Court, N. D. Ohio. April 7, 1876.2 

Assignment for the Benefit of Creditoks— 
"When Void — Bankrupt Act. 

1. A general assignment for the equal benefit 
of all creditors is void, as against an assignee 
in bauliruptcy, being at war with the policy of 
the bankrupt law [of 1867 (14 Stat. 517.)]. 

[Approved in Re Beisenthal, Case No. 1,236. 
Cited in Macdonald v. Moore, Id. 8,763; Re 
Croft, Id. 3,404; Re Kimball, Id, 7,770; Re 
Seeley, Id. 12,628; Piatt v. Preston, Id. 
13 ,219.] 

2. The same rule was applicable to the law of 
1841 [5 Stat. 440]. 

3. Such has always been the rule under each 
sueces.sive English act, and is now a matter of 
statutory provision in England. 

4. The rule, that where a statute is taken 
from another country or state which has re- 
ceived a judicial interpretation, the presumption 
wjll be that such interpretation is also adopted, 
iKld to be applicable, in this insrauce, with more 
than ordinary force. 

5. In the law of 1867, the judicial interpreta- 
tion which in England held general assignments 
to be void, as against a claimant, under the 
bankrupt law, has been expresslv adopted by 
adding the words, "or to defeat the operation of 
tlie act." It was this effect in England which 
the courts declared avoided such transfers. 

[In error to the disti-ict com-t of the United 
States for the Northern distiict of Ohio.] 
In banki-uptcy. 

Jlr. Follett and Mr. Ingersoll, for Globe Ins. 
Co. 

Willey, Turrell & Sherman, for Cleveland 
Ins: Co. 

1 [Reprinted from 14 N. B. R. 311, by per- 
mission.] 

- [For disposition of the case by the supreme 
court, see note at end of case.] 



EMMONS, Circuit Judge. Upon this writ 
of error, if there are any facts which prevent 
a decision upon the absti-act question of law 
which we discuss from being a complete dis- 
position of the case, they have not been called 
to om' attention. The sole question for our 
determination is, whether the general assign- 
ment, for the benefit of all creditors equally, 
made by the Cleveland Insm'ance Company, 
is an act of bankruptcy, and void under the 
statute. For a number of j^ears the anoma- 
lous condition has existed of a special local 
rule, in the Sixth ch'cuit, in reference to gen- 
eral assignments under the bankrupt law, 
which pertains in no other part of the Union. 
In deference to an opinion expressed by Jus- 
tice Swayne, soon after the enactment of the 
law, in a case where the point did not arise, 
the district and circuit judges, in conflict with 
their own opinions, have refused to interfere 
with such conveyances. A letter from our 
Brother Swayne desired us to decide the ques- 
tion as we deemed right, that it might be ulti- 
mately settled by the supreme com-t. A re- 
cent judgment by that tribunal— Mayer v. 
Hellman [91 U. S. 496]— refers to, but ex- 
pressly waives, an expression of opinion up- 
on tlie point. That ti'ibunal is not accus- 
tomed thus to treat questions it deems too 
plain for discussion. In these circumstances, 
having been unable to change the views 
which we have always entertained upon this 
subject, as well under the law of 1841 as 
the present statute, we have deemed it prop- 
er to accompany the judgment which we 
render with a somewhat full statement of the 
reasons upon which we rest it. The very ef- 
ficient aid which the learned counsel for the 
Globe Insurance Company have rendered us 
enables us to do so with more fullness tiian 
othei-wise would have been possible. 

The following are a portion only of tlie 
cases which have been decided by the circuit 
and district courts, declaring a genei-al as- 
signment void under the act of 1867. "We do 
not take pains to exhaust the references up- 
on this subject. Perry v. Langley [Case No, 
11,006] was an assignment which had been 
recorded under the laws of Ohio, five days 
before the bankrupt law came into operation. 
It is treated by the court like an ordinary 
general assignment. Judge Leavitt, errone- 
ously, we think, holding that the statute had 
a retroactive effect, decided that a general 
assignment, for the equal benefit of creditors, 
was void, because it transferred the property 
to a different course of administration, and 
gave the appointment of the trustee to the 
debtor instead of to tlie creditors. He refers 
to Deacon on Bankruptcy (pages 72 and 73) 
and Griflith on Banki-uptey (pages 107, 119, 
120) to show that such had always been the 
interpretation of the English statutes; and 
to Hie American judgments which had given 
a like construction to the law of 1841. We 
hereafter notice t±ie judgment of Justice 
Swayne reversing this decision. In Re Gold- 
schmidt [Case No. 5,520] Judge Blatchford 
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liolds a general assignment an act of bank- 
ruptcy, and as grounds for refusing a dis- 
cbai-ge. In Re Randall [Id. 11,551], Judge 
Deady makes precisely the same ruling. It 
does not detract from the effect of these 
judgments upon the principal point that oth 
er tribunals have not deduced the same con- 
sequences from such an act of bankruptcy. 

' Judge Cadwalader, in Re Pierce [Id. 11,141], 
rules the principal point in the same way, 
although he thought it was not such a fraud 
as prevented a discharge. Hardy v. Binin- 
ger [Id. 6,057] was a petition in review be- 
fore Judge Woodruff. An insolvent firm had 
procured in chancery a transfer of all their 
propeiiy to a receiver. This was held an 
act of banlcruptcy, because it defeated the 
operation of the act by ti*ansferring the 
property to a different course of administra> 
tion. The learned judge says it is immate- 
rial that the citizen may select a better and 
more economical mode than that pointed out 
by the bankrupt law; and, after enumerat- 
ing many of the leading features of the lat- 
ter, in reference to the settlement of claims, 
the investigation of fraud, and the punish- 
ment of wrongs, the declaration of dividends, 
and other features, says: "None of these are 
secured by a transfer made- by the bankrupt 
himself, whether fraudulent or not; it is 
enough that it defeats the operation of the 
act, to avoid it." In Re Smith [Id. 12,974], 
Judge Piall had previously ruled, that a gen- 
eral assignment was an act of bankruptcy, 
resting his judgment upon reasons neax'ly 
identical with those of Judge Woodruff. 
"These and other similar rulings in the Sec- 
ond circuit show how differently the judges 
there considered thedecisionof Judge Nelson, 
in Sedgwick v. Place [Id. 12,022], from the in- 
terpretation which has been given it when 
cited to sustain a contrary ruling. They do 
not refer to it as bearing upon the question. 
In re Union Pac. R. Co. [Id. 14,376]' con- 
tains an intelligent statement of the English 
docti'ine, which has uniformly held a general 
assignment to be an act of bankruptcy, and 
adds an opinion that our law should receive 
the same interpretation. Judge Lowell 
.thinks the creditors, and not the bankrupt, 
should have the power of selecting the trus- 
tee. In Re Mendelsohn [Id. 9,420], Judge 
Hillyer, in holding an assignment void be- 
cause it created a preference, says that the 
weight of authority is in favor of the invalid- 
ity of even a fair general assignment for the 
benefit of creditors. See Spicer v. Ward [Id. 

. 13,241]. In Re Burt [Id. 2,210], Justice Mil- 
ler, sitting with Circuit Judge Dillon, decid- 
ing a case upon review, held that a general 
-assignment was an act of banliruptcy. The 
point was fully raised. Bai'nes v. Rettew 
[Id. 1,019], in an elaborate judgment, which 
goes over the English and American history 
of this question, and ably considering it upon 
principle and authority, holds that a general 
Assignment for the equal benefit of creditors 
is per se an act of bankruptcy. The judg- 



ment is drawn up by Judge Cadwalader, and 
concurred in by Circuit Judge McKennan. 
We recur to it again more fully in connection 
witli our statement of the English law. 

Opposed to these concm-ring judgments di- 
rectly upon the point is that of Justice Swayne 
in Langley v. Perry [Case No. 8,067], and his 
dictum in Parrin v. Crawford [Id. 4,686]. 
We are not aware of any other judgment xm- 
der the law of 1S67, so holding. There are 
a few dicta.^ We repeat only criticisms fre- 
quently made when it is said the point did 
not arise in Langley v. Perry. The assign- 
ment was made before the bankrupt law was 
in operation, and the latter could have no ef- 
fect upon it. That it could not will hardly 
be doubted, but it has been frequently ruled. 
Day V. Bardwell, 97 IMass. 240; Chamberlain 
V. Perkins, 51 N. H. 330; 37 Cal. 208. This 
is familiar law, and would not have been 
overlooked by the leai'ned justice, but for the 
accident that the disti*ict com-t had loiled the 
point, and the rectitude of his judgment in 
that regard was not discussed or questioned 
in the circuit com-t- The report of the judg- 
ment is very meager and is manifestly im- 
perfect. We infer from what lituie we have 
of it that the argument turned mainly upon 
the question of fraud under the statute of 
Elizabeth, and at common law. In Farrin v. 
Crawford [supra], his honor expressly says 
the point does not arise, and he remarks only, 
that he supposes the judgment in Langley v. 
Perry to be right. The opinion of Judge Nel- 
son is elsewhere shown not to be opposed to 
om* present ruling. In Re Marter [Case No. 
9,143], Judge Brown, of the Eastern disti-ict of 
Michigan, saying that he withheld an expres- 
sion of his own opinion, followed that of 
Justice Swayne, in Langley v. Perry [supra], 
as have all the judges in this circuit since it 
was rendered up to the present time. He 
refers to the judgment of Judge Hall in 
Re Wells [Id. 17,387], as in accord with that 
of Judge Swayne. Judge Hall decided only 
that, as the ^intent to delay creditors was 
denied upon the record, and no issue was 
taken upon that intent, he was precluded by 
the averments from going into the question at 
all. He expressly disclaims a decision upon 
the question before us, whether a general aS' 
signment is or is not an act of bankruptcy. 
That he did not intend to decide, as our Broth- 
er Brown supposes, is entirely clear, from his 
able judgment deciding this point as we now 
rule it, in Re Smith [Id. 12,974]. A reference 
is also made to a like opinion by Judge Treat, 
of Missouri. In the report no opinion is giv- 
en. It is simply said such a judgment had 
been rendered. That this is not the law ad- 
ministered in that district appears from the 
concm-ring judgments of Justice Miller, of the 
supreme com-t, and Judge Dillon, already re- 
feiTed to. 

Upon mere authority, therefore, being re- 
leased from 'the obligation of following the 
precedent in om* own circuit, this review 
shows we have no choice of judgment. Jus- 
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tice Miller, in a case where the point arose, 
and the entire body of circuit and district 
judges in the circuit and distiict coiu'ts, have 
followed the uniform decisions in England 
and in this counti*y from the earliest periods 
of the bankrupt law, and have decided with 
entu-e imanimity that a general assignment 
for the equal benefit of creditors, and all sim- 
ilar transfers procured by operation of law, 
are acts of bankruptcy and a fraud upon the 
act. 

Under the law of 1841 several decisions of 
this precise question were made. During the 
administration of that law, when at the bar, 
we had occasion to examine it. Few doc- 
ti'ines were more generally acquiesced in at 
that time than that general assignments for 
the benefit of creditors had become imlawful. 
Every lawyer of large practice will be en- 
abled to say that the practice was abandoned 
throughout the coimtiy. The Iccal judgments 
were then less frequently reported than now, 
or they would have been as numerous in the 
books as they are under the law of 1867. We 
are quite confident there are others, but our 
want of time enables us now to refer only to 
the two cases following, which ruled the pre- 
cise point upon a general assignment. As 
we soon notice, however, the identical princi- 
ple is' involved in all those numerous judg- 
ments imder both acts which hold similar as- 
signments tmder local statutes to be acts of 
bankruptcy. When they are considered, it 
will abundantly appear that the act of 1841 
was interpreted as we construe the present 
law. In McLean v. Johnson [Case No. 8,883] 
the precise point was presented under the law 
of 1841, and the assignment was declared to 
be a fraud upon the act, and the assigned 
property was directed to be delivered up to 
the assignee in bankruptcy. That act con- 
tained no clause providing that ti-ansfers 
should be void which defeated the operation 
of the act, like oxur present law; but it was 
held to be so by implication, in conformity to 
the English precedents. McLean v. Meline 
[Id. 8,890] involves the same question and 
was decided in the same way. 

The cases ah-eady referred to in terms in- 
volving a general assignment are by no means 
all which pointedly and directly decide this 
very matter. All the numerous cases which 
have held that state insolvent laws are sus- 
pended by the enactment of a national bank- 
rupt law, necessarily involve this identical 
principle. There is not a scintilla of differ- 
ence distinguishing one class of judgments 
from the other. It is but an immaterial ac- 
cident that in the one what is prohibited by 
the banki-upt law is effectuated by a voluntary 
general assignment, and in the other that a 
similar transfer is made in conformity with 
the state law. Such statutory conveyances 
are not held void as against the policy of the 
bankrupt act, because of the state enactment, 
but on account of what those statutes author- 
ize to be done. Sturges v. Growninshield, 4 
Wheat. [17 U. S.] 122; Ogden v. Saunders, 12 



Wheat. [25 U. S.] 213; and Cook v. Moffat, 5 
How. [46 U. S.] 295, 308, and the long list of 
federal and state concm-ring judgments,— 
abundantly show that state legislation is au- 
thorized until congress acts; and that such 
legislation is suspended so far only as it comes 
in conflict with federal legislation. In deter- 
mining whether it does so come in conflict, the 
very question asked in this case has to be an- 
swered. Is the matter which is authorized 
in conflict with the general policy and the 
mode of its execution provided by the national 
law? If the state statute authorized a trans- 
fer of all a debtor's property for equal dis- 
tribution among his creditors, in the language 
of many of the cases, "acting upon the same 
persons and property," a transfer under it is 
void; not because the distribution is different 
or because the proceedings are less plenary,, 
but for the sole reason that a different tribunal 
is selected than that provided by congress. 
The reasons given by the most learned judges 
who have discussed this subject ax-e so sti'ik- 
ingly like those fovmd in the British decisions 
declaring general assignments void as against 
the English bankrupt law that were they in- 
terchanged the opinions would be equally sus- 
tained. The remark is equally ti'ue of the 
American rulings, where a general assignment 
has been called in question. When, therefore, 
it is decided that a state insolvent law is sus- 
pended, because it takes the property of a 
bankrupt from the control of the national 
courts, a decision has been made which not 
only completely covers and declares void a, 
general assignment, but goes very far beyond 
the doctrines necessary for its invalidity. 
They demand only that a different tribunal 
shall be sought, and for a much greater rea- 
son is an assignment void which not only 
seeks such other tribunal, but chooses the 
trustee by the uncontrolled election of the 
debtor, and practically avoids all the guards 
which the provisions of the statute are intend- 
ed to throw around the rights of creditors. 

In referring to the judgments deciding 
what proceedings are in conflict with the 
bankrupt law, when authorized by state en- 
actments, it is manifest that we are not at 
all concerned with tlie differences in opinion • 
between those judges who think the state 
provision is wholly suspended, and those who 
think proceedings imder them are good 
until called in question by an assignee in 
bankruptcy. All are unanimous in declaring 
that ti-ansfers under them are void, when 
questioned in that mode. It is this consistent 
feature in them all to which we point as de^ 
termining the question now before "us. It 
would lead to most unwarrantable prolixity 
were we to analyze and reproduce the provi- 
sions of the various state statutes, for the 
purpose of showing, by their particulars, 
that all of them, with slightly varying forms, 
simply take the estate of the debtor, transfer 
it to trustees, convert it into money, and dis- 
tribute the proceeds among the creditors. 
They all do substantially, but in a bettei' and 
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more protective form, what a general assign- 
ment does, and, we repeat, it is for this rea- 
son only they are adjudged to he in conflict 
with the banla'upt law. A perusal of the 
judgments we cite under this head will show 
that the reasons upon which they rest are 
literally and substantially precisely those 
which, in England and in this country, sus- 
tain like decisions in reference to the invalid- 
ity of general assignments. It should be 
noticed particularly that no distinction what- 
ever is made between those local systems 
which do and those which do not discharge 
the debt itself. It is the custody and appro- 
priation of the assets which constitute the 
wrong. Maltbie v. Hotchkiss, 38 Conn. 80, 
was a contest between an assignee, under a 
state law, and a levying creditor. The com*t 
reaffirms its judgment in Hawkins's Appeal, 
34 Conn. 548, that the state proceeding is 
good until some right is asserted under an ad- 
judication in bankruptcy. But, in reconcil- 
ing its judgment with just relations to the 
federal judiciary, the court, by Carpemer, 
J., in a thoroughly argued opinion, shows that 
a general assignment for the equal benefit 
of all the creditors, either with or without a 
local statute, is void under the bankrupt law, 
and that if au assignee claims the property 
fi'om the state tribunal, it would necessarily 
be transferred to him. This learned court 
identifies the two cases of a statutory and 
a general assignment, holding both to be 
equally void. This case shows how grossly 
the case of Hawkins's Appeal is misunder- 
stood by those courts which have cited it as 
sustaining the validity of a general assign- 
ment against the banki-upt law. As con- 
strued by the court which pronounced it, it 
said no more than that the assignment would 
be upheld until questioned by proceedings 
in the national court. In re Reynolds [Case 
No. 11,723J is amongst the most intelligent 
discussions of the subject that we find in the 
more recent decisions. It reviews the lead- 
ing eases, and holds that a state insolvent 
law which appropriates all a debtor's prop- 
erty, and distributes the proceeds ratably 
amongst his creditors, although it does not 
discharge the debtor, is wholly suspended 
by the enactment of a banki-upt law. It was 
said, the state law took the entire assets 
fx-om tlie court of bankruptcy, and deprived 
the creditor of the protection which the fed- 
eral law was intended to seem-e. The fol- 
lowing cases upon this subject arose under 
the banlii-upt law of 1841: Griswold v. Pi-att, 
50 Mass. [9 Mete] 16, in deciding that the 
stat.e law is, ipso facto, suspended without 
any proceedings in banlaruptcy by the enact- 
ment of the bankruj^t law of 1841, held that 
the two laws could not act upon the same 
person and the same property cotemporaue- 
ously; and as the state law could not act 
without being subject to be defeated at any 
time, it ought not to be enforced at all. Ex 
parte • Eanies [Case No. 4,237] says that 
Stiu*ges V. Crowninshield, 4 Wheat. [17 U. S.] 



122, and Ogden v. Saunders, 12 Wheat. [25 
U. S.] 213, established the doctrine that the- 
enactment of a bankrapt law suspended all 
state insolvent laws as to future cases, where 
the administration of the latter acted upon the 
same persons and property, thus divesting 
the jurisdiction of the federal and giving it 
to the state tribunals. And see 19 La. 497; 
5 Rob. [La.] 27; 15 La. Ann. 602. Thorn- 
hill V. Bank of Louisiaua [Case No. 13,9901 
applied the same principle to an insolvent 
corporation being, wound up under the local 
law. Com. V. O'Hara [6 Phila. 402] Dist. Ct. 
Pa.; Martin v. Berry, 37 Cal. 208, Sup. 
Ct Gal.; Van Nosti-and v. Oarr [30 Md. 
128] Sup. Ct Md.; Cassard v. Kroner, 4 N. 
B. K. 569, Sup. Ct. Md. Martin v. Berry 
[supra] is a very full consideration of this 
subject Van Nostrand v. Carr, 30 Md. 128; 
21 La. Ann. 446; Barber v. Bodgers, 71 Pa. 
St 362; Cassard v. Kroner [supra]; In re 
Stubbs [Case No. 13,557]; Beed v. Taylor [32" 
Iowa, 209]. Nothing is gained in agreement 
by fm-ther analysis of this numerous class 
of adjudications. They all 'depend upon a 
like reason, and that is substantially and lit- 
erally applicable to the case of a general as- 
signment irrespective of a state statute. 
There is nothing in conflict with these deci- 
sions worthy of citation or criticism. 

The entire body of the law in reference to- 
state legislation upon general subjects, cog- 
nizance of which is given to congress, is^ 
equally forcible to show that a general as-' 
signment is void as against the bankrupt 
law. When the inquu-y is made whether a 
state regulation is in conflict with federal 
enactments regulating commerce, the militia, 
establishing a currency, or any other subject 
of national control, it is answered by the 
precise mode of inquiry and investigation de- 
manded in this instance. The degree of con- 
flict tolerated in those instances, and that 
which is held to be inconsistent and void, 
afford precedents for decision here. Were- 
this a novel question, and need arose to go 
beyond adjudications of the precise thing, 
an argument equally demonstrative would be- 
deduced from the facts and literal reasonings 
in Brown v. Maryland, 12 Wheat [25 U. S.] 
419; Wynne v. Wright, 1 Dev. & B. 19; Mc- 
•Culloch V. Maryland, 4 Wheat [17 U. S.J 
316; Gilman v. Philadelphia, 3 Wall. [70 U. 
S.]713; and the numerous other judgments of 
this class. They all go upon the ground that 
when congress has regulated a subject, a 
state shall not regulate the same subject.. 
And, ,we add, much less can a citizen, of his 
own volition, so regulate the same matter as 
to take himself and his estate without the 
operation of the federal law. 

The course of English adjudication upon the 
successive bankrupt laws of that country, the 
language of the British statutes and of our 
own which have adopted them, constitute an 
argument agauist the validity of a general as- 
signment, for the equal benefit of creditors, 
which we should.be unable to resist, were the 
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question wholly novel and uninfluenced by 
any adjudication in this country. Barnes v. 
Rettew [Case No. 1,019] is so full and satisfac- 
tory a history of English legislation and deci- 
sion upon this suljjeet, that we omit the some- 
AVhat extended analysis of the British statutes 
^nd judgments which we had prepared. The 
following is a brief condensation of its able ar- 
gument, with, in some instances, a slightly 
more full quotation of statutory provisions. 
The assignment was made under the law of 
Pennsylvania, and although its peculiar pro- 
visions are considered, for the purpose of 
showing their antagonism with the bankrupt 
law, it is expressly said, as it is quite manifest 
upon principle, they are no more so than the 
general course of administration under an as- 
signment to a trustee uncontrolled by statu- 
tory regulations. Judge Cadwalader shows, 
that from the time of James I,, down to 1867, 
when our pi-esent law was enacted, there had 
been no substantial change in British legisla- 
tion upon this subject. The act of James, un- 
lilie our own, contained no clause invalidat- 
ing transfers which defeated the operation of 
the bankrupt law; but was simply a provision 
that if any trader should "make or cause to be 
made any fraudulent grant or conveyance of 
his lands, goods, etc., to the intent or whereby 
his creditors shall or may be defeated or de- 
layed for the recovery of their just and true 
debts," he shall be deemed a bankrupt. This 
was farther simplified, in 1825, by an enact- 
ment that if a trader should make "any f raud- 
xilent grant or conveyance of any of his lands, 
tenements, goods, or chattels, * * * with 
intent to defeat or delay his creditors," he 
shall be deemed to have thereby committed an 
act of bankruptcy. It is shown that under 
tliese provisions it has been uniformly, by nu- 
merous judgments, held that a general assign- 
ment, for the benefit of all creditors equally, 
was an act of bankruptcy, upon the ground 
that such transfers were fraudulent, not at 
common law, or under 13 Eliz., but because 
they defeated the rights of creditors, secured 
by the bankrupt law, to the choice of a trus- 
tee, to the summary jurisdiction of the court, 
and to the ample control which the law intend- 
ed to give them over the estate of their insol- 
vent debtor- The familiar rule is invoked, that 
where a law is adopted from a neighboring 
sbile or country, which has received a judi- 
cial reading, the presumption of law is, that its 
intei-pi'etation is also included; and the rule is 
said to be applicable with great force to so 
long and often repeated a construction of a 
succession of statutes adopted by congress. 
And what is of still more significance, atten- 
tion is called to the fact that congress did not 
leave the adoption of this rule to an implica^ 
tion of law, but by express enactment adopted 
nearly the words of the British decisions, by 
adding, in the law of 1867, that a transfer of 
property should be an act of bankruptcy, not 
only where it was fraudulent and to delay 
-creditors, but if it was "to defeat the operation 
■of the act" This "defeating the operation of 



the act," and this "putting the assets in a dif- 
ferent course of administration," and this 
"transferring them to another tribunal," are 
the reasons given hi the English judgments 
why a general assignment is fraudulent The 
following citations* here noted in the order in 
which they occur in this careful opinion, have 
all been re-examined, and we can say. with 
confidence, they fully sustain the conclusive ar- 
gument, a mere outline of which we have sug- 
gested: 9 East, 487; 1 Oromp., M. & B. 779, 
780; Twyne's Case, 3 Coke, 80b; Ex parte 
Bailey. 3 De Gex, M. & G. 534; Smith v. Can- 
nan, 2 EI. & Bl. 35; 16 Ves. 148; IT Ves. 197; 
1 Atk. 91; Id. 88; Kettle v. Hammond, Cooke, 
B. T^. Ill; Oowp. 123; 8 Durn. & E. [8 Term 
R.] 140; 4 East, 230; 1 Christ. Banla-. [2d 
Ed.] 188; Stewart v. Moody, 1 Cromp., M. & 
R. 777; Wilson v. Day, 2 Burrows, 827. The 
learned judge successfully shows that the 
judgments of Justice Swayne, in Langley v. 
Perry and Farrin v. Crawford [supra], and 
that of Justice Nelson, in Sedgwick v. Place 
[supra], do not necessarily decide this point. 
Ex parte Alsop (1859) 1 De Gex, F. & J. 289. 
Upon appeal. Lord Justice Turner, for the 
coux-t, said: That under the several bankrupt 
laws anterior to 1859, it was well established 
that a general assignment, for the benefit of 
creditoi*s equally, was an act of b.inkruptcy; 
and that the only question left to be discussed 
was whether the act of that year had changed 
the law, and proceeded to show that it had not. 
In "Worseley v. Demattos, 1 Burrows, 467, up- 
on motion for a new trial, in an issue out of 
chancery to ascertain whether an assignment 
was an act of bankruptcy, Lord JIansfield held 
it to be such, upon two distinct grounds: 
First, because there were features in it which 
made it void at common law, and under the 
statute of Elizabeth; and second, because it 
gave the debtor the choice of trustee, and took 
the assets to another tribunal. And in Pick- 
stock V. Lyster, 3 Maule & S. 371, Le Blanc, 
J., holding that a general assignment was 
good at common law, takes pains to say that 
the bankrupt law was not in question, as no 
proceedings had been taken under it This 
distinction between a conveyance void under 
the statute of frauds and one illegal because 
at war with the policy of the bankrupt law, is 
common to nearly all the British judgments. 
These two are referred to for the pui-pose only 
of showing how distinctly it is taken. 

The following are but part of the older En- 
glish judgments additional to those cited in 
[Case No. 1,091], reaffirming, in varying cir- 
cumstances, the principle that an assignment 
of all a debtor's propei't5% whereby its conver- 
sion into money and its distribution among his 
creditoi-s is given over to a trustee of his own 
selection, is an act of bankruptcy, and void un- 
der tlie statute. Lindon v. Sharp, 7 Scott, N. B. 
730; Hassel v. Simpson, 2 Dickens, 583, 1 Doug. 
89; Butcher v. Easto, Id. 295; Porter v. "Walker, 
1 Man. & G. 686; Ex parte Bland, In re Mur- 
gatroyd, 6 De Gex, M. & G. 757. The ele- 
mentary books are equally full. Eden, Baukr. 
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Law, 28; Roche & H. Baukr. 375 et seq. The 
force in this country of these English adjudi- 
cations must not be Tveakened by the sui)posi- 
tion that any latitude of construction is in- 
dulged in there not applicable in our own tri- 
bunals. It is as familiar law in England, as 
here, that all acts of bankruptcy must be ex- 
pressly declared by statute. See Button y. 
Morrison, 17 Ves. 194; Ex parte Mavor, 19 
Ves. 539, and Roche & H. Bankr. (Ed. 1873). 
When, therefore, it is held that a general as- 
signment is void, it is a determination that it 
comes within the express provision of the stat- 
ute declaring that conveyances to hinder or 
delay creditors shall be void. When the fol- 
lowing verj' recent judgment was rendered, 
the doctrine which it reannounces had become 
a part of English statutory law. It is refer- 
red to only as an authoritative exposition of 
tlie past history of this question there. In Ee 
Wood, 7 Oh. App. 302, the question was 
whether the transfer of all a man's property 
to secure a past debt was an act of bankrupt- 
cy. Mellish, Lord Justice, in arguing that the 
statute of 1869 had not altered the law in that 
respect, goes over the old principles, and enu- 
merating" what had been well established, at 
page 306 says: "There were various convey- 
ances which the court held to be fraudulent: a 
conveyance which was void under the statute 
of 13 Elizabeth was one; so was a convey- 
ance of a man's whole property for the benefit 
of all his creditors." After stating other in- 
stances, he adds that in ail of them "the law 
assumed that such acts were of necessity done 
with intent to defeat or delay creditors." 

In view of this long and uninterrupted judi- 
cial reading, where oiu' own re-enactment has 
in such unambiguous terms used language 
which plainly includes it, by inhibiting con- 
veyances "which defeat the operation of the 
act," it maj' well be asked, with emphasis, 
why shall not the American law be consti'ued 
like the English, from which it was taken? 
Why shall not ihe familiar rule be applied, 
that where a judicially construed law is 
adopted, tlie construction is approbated by 
imphcation? We can imagine no conditions 
where the following language of the supreme 
court of the United States is more applicable: 
They say, where English statutes are adopt- 
ed, "the known and settled construction of 
those statutes has been considered as silently 
incorporated into the acts." Pennock v. Dia- 
logue, 2 Pet. [27 U. S.] 2. And see [Fisher's 
Lessee v. Cockerell] 5 Pet [30 TJ. S.] 263; 5 
Ohio, 74; 1 Kan. 226; 4 Kan. 353; 3 111. 288; 
13 111. 17; 19 111. 151; 21 Vt 256; 41 Mo. 453; 
21 Wis. 274. This rule is one upon which 
the lawyer and the citizen have a right to 
rely, because, in ninety-nine cases in the one 
hundred, it is followed by courts. We under- 
stand it to be among the well-settled canons 
of construction which will not, without 
pressing reasons, be depai'ted from. It is not, 
of course, constraining and so obligatory as 
to be yielded to in instances where the home 
interpretation has become unsatisfactory 



and productive of manifest evils. There are 
some such instances. But if anything were 
needed to complete and clinch the argument 
in favor of its application in this instance, it 
is found in the fact that, in the revision of 
the British law in 1869, the entire satisfaction 
of English judges and statesmen with the 
judicial interpretation which we have follow- 
ed, in this opinion, is testified by inserting in 
the law an express provision maldng it an 
act of bankruptcy "that the debtor has in 
England or elsewhere made a conveyance or 
assignment of his property to a trustee or 
trustees, for the benefit of his creditors gen- 
ei'ally." This, then, is no accidental and 
hasty interpretation, calling for dissent and 
review by om* courts. It embodies the re- 
sults of hundi'eds of years of experience, with, 
commercial conditions strikinglj' like our own, 
and with a people whose modes of action and 
sense of justice are so kindred as to make 
fheir well-matiu:ed and long-administered 
rules of civil conduct the very highest evi- 
dence of their substantial fitness here. 

To our mind, one of the leading arguments 
against the validity of a general assignment 
grows out of the criminal featm*es of the 
bankrupt law. They are pointedly referred 
to by Judge WoodrufiE in Hardy v. Binninger 
[Case No. 6,057], by Judge Hall in Ee Smith 
[Id. 12,974], expressly, and in more general 
form in other judgments. These crimes can- 
not be punished at all without an adjudica- 
tion in bankniptcy against the offender. This 
is quite plain, and was so ruled in U, S. v. 
Prescott [Id. 16,084]. 11 a general assignment 
is good against the banla*upt law, then every 
debtor clearly subject to criminal punishment 
would transfer his entire property to an as- 
signee, thus leaving nothing to pay the ex- 
penses of proceedings in bankruptcy. It is- 
certain creditors ah'eady sufiiciently injured 
would not, without any hope of reimburse- 
ment, incur the expenses of an adjudication,, 
simply for the purpose of punishment. It 
would seem that an act so protective of a 
criminal debtor, and throwing such impedi- 
ments in the way of prosecution under the 
federal law, must be considered in conflict 
with it. The power to pass a bankrupt law 
is specifically given. But little argument 
would have been needed to have deduced it 
from the power to regulate commerce between 
the states in all instances of inter-state ti-ade. 
Our active industry, and the great interests of 
trade, our bills of exchange, the transit of 
our grain a'op, and the productions of our 
mines absolutely refuse to obey the behest 
of any class of politicians and stop at state 
lines. We do not believe there is a state in 
the Union in which commercial centers have- 
not far more intimate relations with similar 
points in other states than in their own. Not 
one bankruptcy in fiftj' finds all the creditors 
in a single district. The subject to be regu- 
lated is one essentially national. Commerce- 
in a most compendious sense is not more so. 
Owing to the imperfections of the present 
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law, the general argument whicli this depart- 
ment of the subject ought to enable us to 
put forth is somewhat wanting. But even the 
present system, with its protections against 
preferences, the choice of a trustee, the dis- 
tant proof of debts without the personal ap- 
pearance of witnesses, the exti-aordinary effi- 
ciency in examining into past, and preventinsr 
■contemplated frauds, the summary examina- 
tion of a debtor, and the full examination of 
his books, securities, and correspondence, all 
of which pass to the assignee in bankruptcy, 
the criminal jurisdiction, dependent wholly 
upon an adjudication, and the other safe- 
guards intended to protect the mutual rights 
of creditors and debtor, when contrasted with 
that old, chronic instrumentality of fraud and 
delay known as a general assignment for the 
benefit of creditors, is so additionally protect- 
ive as to dominate the latter by the mere 
force of its superiority and increased benefi- 
cence. A debtor, the fallacy of whose appar- 
ent propensity is known only to himself, hav- 
ing transferred to members of his own fam- 
ily a large portion of his estate, may, by one 
of these assignments, selecting his OAvn trus- 
tee, render it morally certain that his fraud 
will never be successfully examined. The 
creditors, divided by distance, unknown to 
each other, and without concert of action, are 
seldom willing individually to incur the enor- 
mous expense of such litigation. The mode of 
probing the fraud by bill i;T equity is cum- 
bersome and even awkward. The history of 
the law's administration shows that more 
such transactions are set aside in a single 
3'ear, under the banla*upt law, than in ten by 
the old modes. The most frequent objection 
to the national law comes from those prac- 
titioners who advise the local debtor, and are 
therefore either interested against its efficien- ' 
cy, or, for want of familiarity with the prac- 
tice under it, and that of the distant tribunals 
in which it is enforced, have no share in the 
profits of its administration. If it is long 
enough continued to become well understood 
throughout the countx-y, and means are pro- 
vided still further to carry into localities the 
perfoi*mance of duties now executed at a few 
places only, an American bankrupt law will 
become as necessary a part of onr civilization 
and commerce as is that of England to her 
people, and that of every civilized commercial 
counti'y in Em-ope to their respective subjects. 
After much professional experience under 
previous laws, and judicial familiarity with 
the administration of this one, we believe the 
banlu-upt law had far better be repealed than 
have it established that it is at the option of 
every debtor in the United States to deter- 
mine whether he will or not submit himself 
and his assets to the control which the stat- 
ute intends to give his creditors over them. 
Inevitably he first knows of his own insolven 



cy. In every instance, therefore, he has the 
power of selection. When tliat selection is 
once made, such is the embarrassment by cit- 
izens of other states, growing out of the doc- 
trine of parties in transferring causes from 
the state to the federal courts, that, in a vast 
majority of instances, the debtor may com- 
pel his widespread ci-editors, in the distant 
commercial centers where he has incurred his 
debts, to come to the county courts of the state 
for the settlement of those important ques- 
tions, for the trial of which the bankrupt law 
secures a different tribunal. It is no disre- 
spect to these local courts to call attention to 
the universality with which citizens of other 
states prefer a tribunal removed from the 
local influences which so naturally interfere 
with complete impartiality. They prefer a 
jury "from the whole disti'ict, instead of the 
narrow vicinage in which the liberality of 
their debtor, by which their property has 
been squandered, has rendered himself per- 
sonally popular. Every one of the great lead- 
ing reasons which underlie the federal juris- 
diction between citizens of different states, in 
all cases, those which led to the conferring 
upon congress of this bankrupt power, at the 
outset, for tlie regulation of this eminently 
laational subject, forbid an interpretation of 
the present statute which would enable an at- 
torney of the most common intelligence ut- 
terly to defeat every practical benefit intend- 
ed to be secured by its adoption. 

[NOTE. The Cleveland Insurance Company 
sned out a writ of error to this decision of the 
circuit court, and it came before the supreme 
court on a motion to dismiss said writ. 9S U- 
S. 366. Under section 4986, Rev. St., the cir- 
cuit court had "general superintendence and 
jurisdiction" of all bankruptcy cases arising in 
the district court. No particular form of pro- 
ceeding is required in order to take a case to 
the circuit court for review under this jurisdic- 
tion. Chief Justice Waite dismissed the writ 
of error for want of jurisdiction in the supreme 
court, for that tribunal has no control over the 
circuit court in bankruptcy matters. It is oth- 
erwise when the record discloses a suit at law 
or in equity. Mr. Justice Clifford, in a lengthy 
opinion, dissented from this view, upon the 
ground that the circuit court had not properly 
exercised the supervisory jurisdiction according 
to the bankruptcy act.] 
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GLOUCESTER INS. GO. v. YOUNGER. 

[2 Curt 322.] i 

Circuit Court, D. Massachusetts. May Term, 
1855.2 

Admibaltv Jukisdiction— Marine Insukance— 
Appeal— Facts Found Withodt Evidence- 
Abandonment— Acceptance Bv Undeuwkiter 
— State Decisions on Gteneraii Law — Con- 
STHucTioN OP Policy. 

1. In this circuit it must be taken to be set- 
tled that the admiralty jurisdiction over poli- 
cies of insurance exists, until some contraiy de- 
cision shall be made by the supreme court. 

[Cited in Jackson v. The Magnolia, 20 How. 
(61 U..S.) 335; The Sarah Jane, Case No. 
12,319; Insurance Co. v. Dunham, 11 "Wall. 
(78 U. S.) 35; Id.. Case No. 10,155; Coast 
vvrecking Co. v. Phoenix Ins. Co., 7 Fed. 
242; The San Fernando v. Jackson & Man- 
son, 12 Fed. 342; Insurance Co. of Pennsyl- 
vania V. The Waubanshene, 24 Fed. 559: 
The Gilbert Knapp, 37 Fed. 210.] 

2. The practice of bringing admiralty cases 
mto this court by appeal, without the evidence, 
upon the facts found by the district court, dis- 
approved. 

[Cited in The Chatham, 3 0. C. A. 161, 52 
Fed. 397.] ' 

3. If the underwriter, after an abandonment, 
takes possession of and repairs the vessel, this 
amounts to an acceptance of the abandonment, 

[Cited in Richelieu & O. Nav. Co. v. Boston 
Marine Ins. Co., 136 U. S. 433, 10 Sup. Ct 
941.] 

4. The decisions of the highest court of the 
state do not govern this court upon questions of 
general commercial law; nor are they evidence 
of a local usage, which controls the law. 

5. The clause in the policy giving to each 
party the right to act in recovering, saving, and 
preserving the property, applies only to its relief 
from present peril, and the temporary care of 
the property. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

This appeal from the district "court [Case 
No. 18,183] came before this court on the fol- 
lowing agreement:— 

"This is a libel founded on a policy of in- 
surance, which comes before the court on ap- 
peal fi'om the uistrict court, and under an 
agreement filed early in the case, and in the 
anticipation that much testimony would be 
produced on both siues, that the fiading of the 
judge of the district court upon the facts in 
evidence should be conclusive, but that in the 
appellate court all matters of law should be 
open to both parties. The agi-eement of the 
parties and the opinion of the district judge 
are annexed, and in case of any discrepancy 
between them and the 'facts' hereinafter 
stated, are to be preferred. But as the facts 
are not all fully stated in the opinion, it was 
deemed necessary in order to present the 
case intelligibly, to make the following state- 
ment It was admitted or appeared that the 
libellant [Oliver Younger] was part owner of 
the schooner E. P. Howard, and that his in- 

1 [Reported by Hon. B. R, Curtis, Circuit 
Justice.] 

2 [Affirming Case No. 18,183.] 



terest was insm-ed by the defendants by a 
policy which malces part of the case. The 
other owners with the master, were also in- 
sm-ed by the defendants and the Gloucester 
Fishing Company, which is also sued in oth- 
ei* libels, and in their doings in relation to 
this vessel both offices acted together. The 
libellant offered evidence to show that on the 
29th of September, 1853, while at anchor off 
Ohittacamp, in the Bay of St Lawrence, a 
gale arose in which the vessel dragged her an- 
chors, struck upon a ledge and was, as 
libellant alleges, but it was not admitted, very 
seriously damaged, and the master fearing 
she would sink or go to pieces, slipped his 
cables and ran the vessel ashore on a sand 
beach. Several vessels were driven ashore 
at the same time, and all but one got off. 
The libellant introduced evidence to show, 
that the vessel was so much injm-ed that she 
could not be got ofE and permanently repah:- 
ed at that place, and that there were not 
means at that place to put temporary repairs 
upon her, and that she could not be taken 
with reasonable safety to another port until 
the following summer, if at all. The respond- 
ents offered evidence to show, that she might 
have been got off without any difficulty, by 
her own crew, that she was very slightly 
damaged, and that men and materials to 
make her safe to go to Canso, sixty miles off, 
or to Pictou, one hundred miles off, where 
permanent repairs could have been made, or 
to Gloucester, were to be had there. The 
master proceeded to strip the vessel, and 
stored the sails, rigging, and outfits there, 
and left the vessel in charge of the Jersey 
Company and came home. "While at Chitta- 
eamp, the master wrote to one McKean, at 
Canso, who, on receipt sent a telegraphic 
despatch to one of the directors of the fishing 
insurance company, in the following words: 
'October 5, E. P. Howard stranded at Ohitta- 
camp, bilged, no prospect of getting her off, 
master waiting instructions.' On receipt of 
which the insurers telegraphed to one Wil- 
liam Tarr, who was usually there, as follows: 
•Do all that you can, with the advice of the 
shippers, that will be to the advantage of all 
concerned and draw on the office. Please re- 
port Get the vessel off if possible.' On ar- 
rival at Canso, October 8, the master sent to 
the defendants a telegraphic despatch as fol- 
lows: 'Schooner E. P. H., ashore, tide ebbs 
and flows into her, keel injured badly, start- 
ed out of wood ends by strUdng on a reef of 
rocks, strained badly, I abandon her to you 
and claim a total loss.' On receipt of this 
the two insurance companies sent to him the 
following despatch, which was not received 
by him: 'Unless the vessel and materials 
can be sold at private sale for about one 
thousand dollars, sti-ip her and store the sails 
and rigging, outfits, &c., at some proper 
place, say with the Jersey Company, or at 
Port Hood,' The companies subsequently re- 
ceived information, which led them to sup- 
pose that the vessel was not much damaged, 
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and then telegi-aplied and wrote to said Tarr 
to get her off and bring her home. The mas- 
ter had previously retm-ned and had an in- 
terview with the insurers. No exception was 
taken at the time of the receipt of the mas- 
ter's despatch to it, as being an informal or 
unauthorized abandonment, nothing being 
said about it. 

"November 28. The insurers made an 
agi-eement with fom- persons at Gloucester, 
to go down and get the vessel off and bring 
her home; this was done, and the vessel 
arrived in Gloucester in February, with the 
outfits on board; there was no evidence that 
they were tendered to the owners. The in- 
sm-ers caused her to be repaired at an ex- 
pense less than- half her valuation, and ten- 
dered her to the owners, JIarch 15, 1854, who 
refused to take her, insisting upon a claim 
for total loss, and that she was not thor- 
oughly repaired, nor in reasonable time. No 
evidence was introduced on the part of the 
owners, of any express abandonment other 
than that of the master's despatch, or of any 
express demand of payment of the sums in- 
sured up to aiarch 14. Evidence was at 
hand, on both sides, as to the cost and suffi- 
ciency of the repairs made, and the reason- 
ableness of the time of the tender, but those 
questions not being deemed material by the 
court in the posture of the case, they were 
not gone into. It is agreed that the first of 
the above-named causes shall be tried in the 
district court, and that if either pai'ty is dis- 
satisfied with the decision of the court upon 
any question of law, he shall have the right 
to appeal, but that the findings of the court 
upon matters of fact shall be conclusive, and 
that no evidence shall be inti-oduced m case 
of appeal in the appellate court, except the 
ophiion of the judge of the district court on 
a statement of facts made thereon; but all 
questions of law, including inferences of law 
from facts proved,, are to be open on appeal. 
The other cases shall be continued to abide 
the result of the one tried, and decrees there- 
in shall be entered accordingly without ap- 
peal. Provided, however, that if in the case 
ti-ied, the libellant shall fail on any technical 
objection or matter of form or proof not 
decisive of the other causes, they may be 
opened in the disti-ict com-t so far as those 
objections are concerned. 
"(Signed) 

"R. H. Dana, Jr., for Libellants. 
"F. C. Loring, for Respondents." 

SPRAGUB, District Judge. In this case, 
two principal questions arise, depending 
partly on law and partly on facts; first, 
whether there has been abandonment, and 
second, whether the abandonment has been 
accepted. I find it more convenient to con- 
sider the latter question first, namely, if 
there has been an abandonment, has it been 
accepted? The respondents took possession 
of the vessel and repaired her, and offered 
to return her to the owner upon his paying 
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a portion of the expenses of repairs, intend- 
ing, no doubt, the one third new for old, 
and perhaps a part of the expense of getting 
her off, as a general average claim. The 
libellant contends that this was an accept- 
ance. The case of Peele v. Merchants' Ins. 
Co. [Case No. 10,905], is a direct decision to 
the point, that if the vessel is abandoned, 
and the underwriter takes possession, repairs 
and offers to return her, it is an acceptance 
of the abandonment, by operation of law, 
although he refuses in terms to accept 
it The taking possession and repairing is 
an acceptance, notwithstanding the actual 
intention, or the declaration, to the contrary. 
This decision of the circuit court I adopt as 
binding on this court. In the state courts 
of Massachusetts, the doctrine is that the 
underwriter may, after an abandonmem, 
refuse to accept it, and take possession of 
the vessel and repair her, and if the loss is 
proved to have been less than fifty per cent, 
may return her to the former owner within 
a reasonable time. This doctrine is peculiar 
to Massachusetts. I believe it is not to be 
found anywhere else, either in the decisions 
of the federal courts, or in the state courts 
of any other state, or in the law of Eng- 
land, or of the continent of Europe. But the 
other principle is the law of the courts of the 
United States, and of the otlier states of the 
Union. 

The great controversy in this case, there- 
fore, is whether there was an abandonment. 
I am of opinion that the master, as master, 
has no authority to abandon the vessel- 
There must be a legal authority to transfei 
the property to the underwriters. It is urged 
that the acts of the insured are a waiver oi 
the defects in the abandonment. The under- 
writer may waive informalities, and may 
waive his right to any thing which he is 
entitled to have. For instance, he may waive 
a notice of the nature of the loss, or may 
waive an objection to want of reasonable 
time; and if he does acts which are justi- 
fiable only under an abandonment, he waives 
all such objections to its sufliciency. But 
here it is not the insurer's right, but the 
owner's right, that the person who makes 
the abandonment shall have authority to do 
so. The underwriters cannot waive the own- 
er's right, and get property in the vessel 
without the owner's consent. But an act by 
an agent may be subsequently ratified and 
confirmed by the principal. Has there been 
such a ratification here? There is no doubt 
that there has been an assent, at some time, 
as a demand for a total loss was made prior 
to the commencement of the suit. An aban- 
donment must be in a reasonable time. This 
is a material right possessed by the under- 
writer. Must the ratification be governed 
by the same rule, as to time, with the original 
a'oanaonment?. The ordmary rule of the lav> 
of agency is, that a ratification may be made 
at any time. But is there not something 
peculiar in the case of an abandonment? 
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The reason Vfhy an abandonment is Justi- 
fied and lield good in a case not actually one 
of total loss, is that the underwriter may 
talie the vessel and use her to the best ad- 
vantage. Therefore, the insured should give 
the underwriter, at the earliest reasonable 
time, all the benefits in hig power. Until a 
valid abandonment is made, the underwriter 
can exercise no act of ownership upon the 
vessel. Consequently, as the owner may 
ratify or not, at his pleasure the act of the 
master, the question remains undecided in 
the interval; and if the owner shall refuse 
to ratify the abandonment, the acts of owner- 
ship exercised by the underwriter would be 
illegal. It is dear therefore, that the rati- 
fication by the owner must be within such 
reasonable time, as to give the underwriter 
the opportunity to decide early, whether "to 
accept or not, and if he does accept, the 
opportunity to make the best use he can of 
the wreck. The same reason which requires 
the abandonment to be made seasonably, 
requires the ratification of the act of assumed 
agency to be made seasonably. The owner is 
not obliged to abandon on mere rumor. He 
may wait a reasonable time to ascertain the 
actual state of things respecting the disaster. 
But he is not to wait in order to ascertain 
what his interests may be, in the state of the 
market, or as developed by subsequent 
events. Was the ratification in this case 
made within a reasonable time? If we con- 
fine ourselves to the direct evidence, it has 
not been shown, when the libellant first 
knew of the loss and of the act of Howard. 
He does not appear in the case, until the 
letter of the respondents to him, tendering 
him back his vessel. His reply to this letter 
by his proctor, shows that he had claimed a 
total loss, and relied upon the abandonment. 
On the direct evidence, therefore, there is 
no proof of unreasonable delay. But the 
proper course of inquiry includes also the 
circumstantial proof. It appears that before 
the master's despatch, the news of the dis- 
aster had been communicated to the respond- 
ents by air. Tarr. They replied to him, au- 
thorizing him to get the vessel off if possible, 
at their expense. They also authorized Oapt. 
Howard to strip the vessel and store the 
rigging and outfits, and to sell in a certain 
contingency. No act was done in conse- 
quence of these despatches, but this was not 
by reason of an invalidity in the abandon- 
ment. Late in October, Capt. Howard re- 
turned, and Capt. Reed and others returned, 
who had been at the place. Full inquiries 
were made of all these parties, and the re- 
spondents, as far as they thought it expedi- 
ent, made their contract with Eeed and 
others to get off the vessel. She was got 
off and brought to Gloucester in February. 
She was then repaired and tendered to the 
former owners in March. The respondents 
do not complain that they were delayed at 
all in their action. On the contraiy they say 
that the vessel was got off, repaired, and re- 
IOfed.cas. — 32 



turned, within a reasonable time. There is 
nothing to indicate that they have not had 
all the advantages they could have had if 
the abandonment by Howard had been au- 
thorized. This series of acts by the under- 
writers shows that they treated the abandon- 
ment as valid. By the contract of insurance, 
the underwriter gets no property in the ves- 
sel, and no right of possession. It is a mere 
contract of pecuniary indemnification. He 
cannot interfere and take control of the ves- 
sel to prevent a loss, or to change the char- 
acter of a loss. His right to possession and 
control is derived solely from the abandon- 
ment. The owner keeps control of the vessel 
and of the wreck, until he chooses to aban- 
don it to the insurer, and he need not aban- 
don in any case, unless he chooses to change 
the property in the remnants, intcf money. 
Even under the doctrine of the supreme court 
of Massachusetts, the insurer cannot take 
possession and repair, before there has been 
an abandonment No case has gone the 
length to assert such a right. One reason 
given by the Massachusetts court for their 
rule is, that the insurer may show by the 
repairs, that the loss alleged to be over fifty 
per cent, was in fact, less than that amount. 
. This assumes that the owner has abandoned. 
The acts of the respondents in this case, can, 
under neither rvde, be reconciled with any 
other view than that they considered the 
vessel legally abandoned to them; and it 
seems that they had all the advantages of a 
valid abandonment. "When both the insured 
and insurers have treated the abandonment 
as valid, an objection by the insurers to its 
original validity, becomes littie else than a 
formal objection. 

I will now look at the acts of the owners, 
to see if they did not, in fact, make a sea- 
sonable notification. The ownei's and un- 
derwriters, the master and most of the crew, 
and Mr. Tarr and Capt. Reed, all reside in 
Gloucester. It is not a very large place, and 
it is quite improbable that the owners did 
not know of the facts as they occurred. The 
vessel was brought to Gloucester, kept in 
the possession of the respondents some six 
weeks, undergoing such repah-s as the re- 
spondents thought proper. The owners did 
not interfere or object to any of these acts. 
The course of conduct on both sides can only 
be reconciled with one hypothesis, and that 
is that each understood that tiie vessel was 
abandoned and a total loss claimed, and that 
the only question was, whether the facts 
were such as to justify it After such an 
acquiescence, the owners would not be per- 
mitted to deny the authority of Howard, and 
treat the insurers as trespassers. Since the 
decision of Peele v. Merchants' Ins. Co. [su- 
pra], a clause has been introduced into the 
Boston policies, and is found in this policy, 
in the following words: "The acts of the 
insured or insm-ers, in recovering, saving, 
and preserving the property insmred, in case 
of disaster, shall not be considered as a 
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waiver or acceptance of an abandonment" 
The respondents have referred to this clause 
as justifying their acts. But the ohject of 
this clause is to enable either pai'ty, after 
an abandonment, to labor in rescuing and 
preserving property, ■without fear of tiie ef- 
fect of their acts as evidence of an accept- 
ance or waiver. The clause supposes an 
abandonment. The acts of the underwriters 
in getting off the vessel and bringing her to 
Gloucester, including temporary repairs for 
that purpose, might be protected by that 
clause of the policy. But they went much 
further. Having brought the vessel to the 
home port, they kept possession of her for 
six weeks, and made repairs of a permanent 
character, confessedly for the purpose of 
tendering her back to the owners as a fully 
repaired vessel. These acts are not protect- 
ed by the clause. Such seems to have been 
the view of this clause taken by the su- 
preme court of Massachusetts. 

It is argued that the implied authority giv- 
en to Oapt Howard to sell, was only for the 
purpose of obviating the effect of a restric- 
tion specially introduced into this policy, in 
these words, — "In case of loss in the Bay of 
St Lawrence, no sale of the vessel to be 
made on theii" (insurers') account" and to 
leave the master to act as by the common 
maritime law. But the restriction is not on 
his right to sell as master, on the owner's 
account but upon sales on the insurers' ac- 
count, after abandonment A release from 
that clause authorizes a sale on the insurers' 
account, and implies an abandonment. 
Moreover, the despatch is not confined to au- 
thorizing a sale. It gives orders in answer 
to his request for orders, as to what shall 
be done with the vessel and her outfits, in 
case she is not sold. There is another view 
that may be taken of this matter of the 
abandonment. Subsequent events, after an 
invalid abandonment, may justify a new 
one; as condemnation after captmre, or new 
events altering the nature of the original 
loss. Ndw, I am by no means certain that, 
if there had been no valid abandonment be- 
fore the insurers got off the vessel and 
brought her to Gloucester, thetr subsequent 
acts, which amounted to a conversion of the 
vessel to their own use, would not have jus- 
tified a new original abandonment The 
offei- to retvu:n the vessel is accompanied by 
a claim upon the owner for the payment of 
a sum of money to be afterwards ascertain- 
ed. The letter of the libellant's proctor 
treats this as a conditional offer. He de- 
sires to know what the amount is, which his 
clients are required to pay, saying that if it 
is not too large, and that if the vessel is 
foimd sufficiently repaired, they may, waiv- 
ing no right, be willing to accept the vessel, 
as a compromise. The reply of the respond- 
ents does not waive this demand. I am oi 
opinion that there has been a sufficient 
abandonment, treating Gapt. Howard only 
as master. On this abandonment, the acts 



of the respondents are in law, an acceptance. 
It is not therefore necessary to go into the 
other questions which have been opened. 
On the point of jurisdiction, I consider the 
jurisdiction of the admiralty over policies of 
insurance to be the settled law and practice 
of this circuit Decree for the libellant for 
a total loss. 

The com't directed the question of jm-isdic- 
tion to be first argued; and it was argued 
by R, H. Dana, Jr., in support of the juris- 
diction, and by F. C. Loring and S. Bartlett, 
contra. 

CURTIS, Circuit Justice. In Delovio v. 
Boit [Case No. 3,776], decided in 1815, Mr. 
Justice Story, after an elaborate and very 
learned examination of the subject, held that 
the admiralty jurisdiction of the district courts 
of the United States extended to suits on 
policies of insurance. In Peele v. Merchants' 
Ins. Co. [Id. 10,905], in the year 1822, the 
question was again before him, he reaffirmed 
the jiu:isdiction, and made a decree for the 
libellant. An appeal was taken,, but for 
some cause was not prosecuted to a hearing 
before the supreme court In Hale v. Wash- 
ington Ins. Co. Did. 5,916], in 18i2, that learn- 
ed judge again declared that he adhered to 
the doctrine of Delovio v. Boit, and he again 
made a decree, in a suit in the admiralty 
founded on a policy of insurance. In numer- 
ous cases, in this circuit, the doctrines of 
Delovio V. Boit [supra], have been still fur- 
ther examined and afiirmed. Andrews v. 
Essex F. & M. Ins. Co. [Case No. 374]; Plum- 
mer v. Webb [Id. 11,233]; The Tilton [Id. 
14,054]; The Volunteer [Id. 16,991]; The Ti-i- 
bune [Id. 14,171]; Drinkwater v. The Spai'tan 
[Id. 4,085]; Steele v. Thaeher [Id. 13,348]; 
The Huntress [Id. 6,914]. And, so fai- as 
I am informed, the jurisdiction has not been 
here questioned. On the other hand, it must 
be admitted, that, either from want of confi- 
dence felt by the bar, in the ultimate estab- 
lishment of the jurisdiction by the supreme 
court of the United States, or from some 
other cause, the jurisdiction of the admiralty 
over policies of insm'ance has been very 
infrequently resorted to. It is believed that 
since Peele's Case, a libel on a policy of in- 
surance has not been filed in this disti-ict, 
where the amount in dispute would allow 
an appeal. Though this question has never 
come before the supreme court of the United 
States, other inquiries concerning the ex- 
tent of the admiralty jurisdiction conferred 
by the constitution, have there arisen, and 
given rise to great research and much acute 
criticism. They have resulted in pretty 
wide differences of opinion among the indi- 
vidual judges. Waring v. Clarke, 5 How. 
[46 U. S.] 441; New Jersey Steam Nav. Co. 
V. Merchants' Bank, 6 How. [47 U. S.] 344; 
The Genesee Chief, 12 How. [53 U. S.] 443. 
In Cutler v. Kae, 7 How. [48 U. S.] 729, it 
was held by a majority of the court, that a 
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libel, in personam, would not lie by tlie own- 
er of a sliip against one of the consignee of 
cargo, who had received his goods, to re- 
cover a sum of money, due by way of con- 
tribution to a general average loss. This 
decision certainly goes pretty far towards 
overruling the decision in Delovio v. Boit, 
and is undoubtedly irreconcilable with some 
ot the positions which are reported therein. 
But it does not cover the precise question, 
whether a policy of insurance is one of 
those maritime contracts, which are within 
this jurisdiction. It rests on the ground, that 
after the goods have been surrendered to 
the consignee, the lien is gone, and there- 
fore there is not admiralty jurisdiction to 
enforce a lien; and that the promise by the 
consignee to contribute, is implied, if at all, 
liy the common law; that it is not a creature 
of the admiralty law, and is not to be en- 
forced in a court of admiralty. All this may 
be true, and yet a policy of insurance may 
be such a maritime contract as comes under 
tlie jurisdiction of the admiralty, while an 
implied promise to contribute in general 
average does not , Undoubtedly, it would be 
somewhat remarliable, if the admiralty 
were held not to have jurisdiction over an 
implied promise to contribute to a general 
average loss, but to have jurisdiction over 
an express promise to do so; or that it had 
not jm-isdiction over an express promise to 
contribute to such a loss, but had jiu:isdiction 
over an express promise, in a policy of insur- 
ance, to indemnify one for what he might 
tie obliged to contribute. Still, an inquiry 
into the extent of the admiralty jurisdiction, 
under the constitution of the United States, 
is, to some extent, at least, an historical 
-question; and whether a particular class of 
contracts is within that jurisdiction, is to be 
determined, not by reasoning a priori, but 
by examining into the actual extent of that 
jurisdiction, as exercised in this country 
prior to the formation of the constitution. 
This may lead, as, comparing the cases of 
New Jersey Steam Nav. Co. v. Merchants' 
Bank, and Cutler v. Rae, and The Genesee 
■Chief [supra], it may, perhaps, be said, it 
has led, to theoretical anomalies, which can 
scarcely be reconciled, but which may, nev- 
ertheless, be sound deductions from correct 
premises. 

The preliminary question which I have to 
■determine is, whether I ought to examine 
this subject, and pronounce my own indi- 
vidual opinion thereon; or whether, sitting 
liere, I should allow the question, which has 
been thus decided by my very learned and 
distinguished predecessor, and which has 
Ijeen so long settled in this circuit, to re- 
main, as he left it, until it shall come before 
the supreme court of the United States. I 
confess I have felt not a little doubt concern- 
ing what my duty requires of me; but I 
have come to the conclusion, that, sitting 
here, I shall best discharge my duty by 
treating the inquiry as to the jurisdiction as 



not to be further gone into on the circuit, 
holding myself free to go into it at large, and 
with all the aids of more recent investiga- 
tions, when it shall arise in the appellate 
.court The objection to the jurisdiction is, 
therefore, overruled, and the case must be 
heard on its merits. , 

The cause was then argued on its merits, 
by S. Bartlett and F. 0. Loring, for appel- 
lants, and R. H. Dana, Jr., contra. 

CUETIS, Circuit Justice. This is an ap- 
peal from a decree of the district court, in 
the admiralty, founded on a policy of insur- 
ance. The question of jurisdiction has here- 
tofore been raised and decided.. The ap- 
peal comes before me under an agreement 
of the parties, which is as follows; "It is 
.agreed that the first of the above-named 
causes shall be tried in the district court, 
and that if either. party is dissatisfied with 
the decision of the court upon any question 
of law, he shall have the right to appeal, but 
that the findings of the court upon matters 
of fact shall be conclusive, and that no evi- 
dence shall be introduced in case of appeal 
,in the appellate court, except the opinion of 
the judge of the district court on a state- 
ment of facts .made thereon; but all ques- 
tions of law, including inferences of law 
Irom facts proved, are to be open.on appeal. 
T'he other cases shall be continued to abide 
the result of the one tried, and decrees there- 
in shall 'be entered accordingly without ap- 
peal. Provided, however, that if in the case 
tried, the libellant Bhall fail on any technical 
objection or matter of form or proof not de- 
cisive of the other causes, they may be 
opened in the district court so far as those 
objections are concerned." 

The substance of the agreement between 
the parties is, that no question of fact is to 
open on this appeal, but the law arising on 
the facts found, shall be here reviewed. I 
do not approve of this mode of bringing ad- 
miralty appeals before this court It is, sub- 
stantially, the mode originally provided for 
by the twenty-second section of the judiciary 
act of 1789 (1 Stat 84), but was found to be 
attended with so many diflaculties, that the 
act of March 3, 1803 (2 Stat 244) gave an ap- 
peal. See Wiscart v. Dauchy, 3 Dall. [3 U. 
S.] 321; Oliver v. Alexander, 6 Pet [31 U. 
S.] 143. Some of these embarrassments are 
felt in this case. The respondent's counsel 
insist that, inasmuch as all questions of law 
are agreed to be open on the appeal, they 
have a right to talie the opinion of this 
court, upon those matters of law which de- 
termined or influenced the district court to 
find the facts. Certainly, all legal questions, 
belonging to the case, cannot be here raised 
and decided, if these are excluded. But 
they must be excluded, to execute the agree- 
ment of the parties to produce no evidence 
here and make the finding of the district 
court of all matters of fact conclusive- They 
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■would no more be conclusive, if open to ob- 
jection by reason of alleged errors of law, 
than they would be if either party were at 
liberty to insist that the evidence did not 
warrant the conclusions of the district court. 
Indeed, this is, in substance, the real objec- 
tion made; for that objection is, that upon 
correct principles of law, the evidence -does 
not warrant the conclusions of fact made by 
the court below. But I am of opinion that 
the agreement of the parties precludes the 
respondents from all objections to the find- 
ings of the district court concerning any 
matter of fact. I offered to discharge the 
agreement in the case and allow it to stand 
open on the appeal, but as neither party de- 
sired this, -I have taken the case into consid- 
eration, and will decide it,--but I wish it to 
be understood that I have encountered much 
embarrassment in doing so, and shall exe- 
,cute a similar agreement hereafter with 
much reluctance, if at all. An appeal in the 
admiralty should come before this court, ei- 
ther upon the evidence, or upon an agreed 
statement of facts. 

On examining the opinion of the judge of 
the district court it appears he has found: 
(1> An offer by the master to abandon the 
interest of the assured in the vessel, season- 
ably ratified by the assured. (2) That the 
insurers took possession of the vessel for the 
purpose of repairing and restoring it to the 
insured, and in the execution of thaf inten- 
tion, brought the vessel to the home port and 
there made repairs rendered necessary, by 
perils within the policy. 

The fact that an offer of abandonment was 
seasonably made, by the ratified act of tiie 
master being found, the principal question is, 
whether this offer of an abandonment was 
accepted by the insurers. There can be no 
doubt, that if what was done by them was 
in the exercise of rights derivable only from 
an accepted offer of abandonment, their acts 
are conclusive evidence of such acceptance. 
Peele v. Merchants' Ins. Co. [Case No. 10,905]; 
Badger v. Ocean Ins. Co., 23 Pick. 355; Gris- 
wold V. New York Ins. €o., 1 Johns. 205, 
3 Johns. 321; Maryland & P. Ins. Co. v. 
Bathm-st, 5 Gill & J. 235. Upon the same 
principle the supreme court held that an offer 
of abandonment would be waived by an as- 
sertion, of ownership inconsistent therewith. 
Chesapeake Ins. Co. v. Stark, 6 Cranch [10 
U. S.] 272; Columbian Ins. Co. v. Ashby, 4 
Pet. [29 U. S.] lU. Nor is there any doubt 
that this com-t decided, in Peele v. Mer- 
chants' Ins. Co. [supra], that if the insm-er 
take and retain possession of the vessel for 
the pui-pose of repairing it, he does thereby 
accept an offer of abandonment But the in- 
surers insist, that the contract in question 
was made, and was to be executed in the 
state of Massachusetts; and that by nature 
of the law of that state, the insurers had, 
under this policy, a right to take possession 
of the vessel when an offer of abandonment 
was made, and seasonably repair and re- 



store it to the insured, and thus perform 
their contract. It must be admitted that the 
law of the place of this contract determines 
the rights which the insurers have, upon an 
offer to abandon; and also that the supreme 
court of Massachusetts have held that the 
insm-er has the right which is here insisted 
on. But this court held in Peele v. Mer- 
chants'. Ins. Co., that the insurer had no such 
right And this being a question, not of 
mere local municipal law, but arising under 
the law merchant, though this com*t must 
consider with unaffected respect the decisions 
of that com't, on this question, yet they are 
not binding on our judgments, and we have 
no right to conform to them, when we be- 
lieve they do not announce the true rule. 
This is the settled doctrine of the supreme 
court of the United States, and has been fre- 
quently applied in this court Swift v. Tyson, 
16 Pet [41 U. S.] 1; Carpenter v. Providence 
Washington Ins. Co., Id. 495; Foxcroft v. 
Mallett, 4 How. [45 U. S.] 379; Williams v. 
Suffolk Ins.' Co. [Case No. 17,738]. Being 
satisfied of the correctness of the decision 
of this court in Peele v. Merchants' Ins. Co., 
and of its conformity with sound principles, 
I cannot overrule it because the highest 
com-t of the state has, subsequent to thut 
decision, taken a different view of the rights 
of insurers. The laws of the place of the 
contract being the general law merchant, I 
am bound to declare that in my opinion, it 
did not confer on the underwriter the right 
claimed, to take possession on an offer of 
abandonment and repair and restore the ves- 
sel, and thus perform his conti-act 

It has been argued, that these decisions of 
the supreme com-t of Massachusetts, are evi- 
dence of a local usage hy which this contract 
should be governed. A judicial decision, 
founded on a local usage, may be evidence 
of its existence at the time the decision was 
made. Cookendorf v. Preston, 4 How. [45 
U. S.] 326. But the supreme court of Massa- 
chusetts have not rested their decisions upon 
any local usage, but upon their understanding 
of the principles of mercantile law. It is 
also urged, that we may fairlj^ presume that 
a practice, in conformity with these decisions 
has grown up, amounting to a local usage. 
If this argument were so far sound as to 
determine this case, it would preclude all 
inquiry in every case, as to 'the correctness of 
any decision respecting any contract where 
time enough had elapsed since it was made 
to have a practice in conformity with it, ob- 
tain. No doubt it is a sti-ong argument 
against overruling a decision, that it has 
been practiced on, and rights acquired in 
conformity with it But this is a practical 
view only; and I have never understood that 
there was also a theoretical objection, quite 
conclusive, if well founded, that the decision 
proved a local usage, which, though not in 
pm-suance of a rule of law, bound the par- 
ties. I do not think any such effect can b? 
allowed to a decision, which professes to de- 
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Clare a rule of commercial law. It mtist 
stand or fall upon its reasoning and its au- 
tliority, not upon the strengtli of a local 
usage supposed to have grown up under it. 
And especially must this be so, where, as in 
this case, there is no presumption that there 
has been any other practice than to conform 
to the law of the land on the subject, and the 
very question is, what that law allows. Nor 
do I think the clause giving to each party, 
the right to act in recovering, saving, and 
preserving the property insm-ed, coniera on 
the insurer the right here claimed. It seems 
to me to have no reference to any other re- 
pairs, than such as may be needful for the 
temporary preservation of the property, and 
its relief from perils within the policy. And 
such I understand to have been the view 
taken of it in Reynolds v. Ocean- Ins. Co. 
1 Mete, piass.] 160. I am also strongly in- 
clined to the opinion that the respondents do 
not bring the case within the rule held by the 
Supreme com't of Massachusetts. For they 
did not tender the vessel to the insm*er, ex- 
cept upon condition of his paying* a part of 
the expense of the repaii-s. As I understand 
that rule, the insurer has not the right to pre- 
■scribe this condition; but I would not be un- 
"derstood to speak with confidence concerning 
It. Considerable embarrassment in the ap- 
plication of the rule would seem to exist, in 
a case like the present, where a part owner 
■obtains separate insurance. But I do not 
rest the decree on this ground, and therefore 
do not pm-sue the inquiry. Decree of the 
■disti'ict court affirmed. 
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The GLOVER. 

[Brown, Adm. 166.] i 

District Court, N. D. Ohio. Oct, 1872. 

DeMUURAGE — COSSIGSEE — COSTOM. 

1. Where no "lay days" are provided in the 
charter party or bill ot lading, and there is no 
express stipulation as to the time of unloading, 
the consignee is not liable for delays occurring 
without his fault. 

LCited in Bowen v. Decker, 18 Fed. 752; 
Houge V. Woodruff, 19 Fed. 138; The J. E. 
Owen, 54 Fed. 187,] 

2. If it is a custom at the port of delivery for 
vessels to be unloaded through an elevator, each 
vessel waiting its turn, such custom becomes 
part of the contract, and the master takes upon 
himself the risks and delays incident to such a 
method of unloading. . 

[Cited in Finney v. Grand Trunk Ry. Co., 
14 Fed. 172; Barrett v. Oregon R. & Nav. 
Co., 22 Fed. 452; The Mary Riley v. Three 
Thousand Railroad Ties, 38 Fed. 255.] 

The libel in this case was filed in personam 
to compel the payment of demurrage by the 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 



consignee Thomas Walton, for seven days* 
detention of the schooner Glover, in unloading 
a cargo of barley in the port of Cleveland. 
The bill of lading was in the usual form, but 
.did not provide for "lay" days, nor for com- 
pensation for detention. It was general' in its 
form, such as is customary on the lakes. 
From the proof it appeared that the vessel 
arrived at 10 o'clock a. m., on Wednesday, 
October 4th, and was forthwith reported to 
Thomas Walton, the consignee. That upod 
inquiry, both by Walton and the captain, no 
elevator could be found in the port that would 
agree to unload her before the next Friday. 
That on Friday, the 6th, the vessel was at the 
Erie Elevator and commenced unloading, but 
the cargo of barley-was found to be wet, caus- 
ed by leaking through the hatches, and they 
therefore ceased unloading; that by the next 
Tuesday the barley, by throwing open the 
hatches and by other means, became dry 
enough to commence unloading; that about 
one-half was unloaded, when some of the 
machinery of the elevator broke, and the bar- 
ley was not entirely unloaded until Thursday. 
It was also established by the proof that it was 
a general and uniform custom along the lakes, 
including this port, that the consignee should 
have twenty-four hours, after the arrival of 
a vessel at the docks, to provide a place and 
prepare for its unloading; that all grain should 
be unloaded by means of an elevator^ and 
that, in unloading at an elevator, every vessel 
should take its turn in the order of its arrival. 
Under this state of facts the libellants, on the 
one hand, claimed to recover damages for the 
detention of the vessel, at the rate of $75 per 
day, the agreed value, andj on the other hand, 
the respondent and consignee claimed that 
he was not liable for such detention, as it 
was not caused by his fault or neglect. 

Willey, Gary & Terrell, for libellant. 
Prentiss & Vorce, for respondent. 

SHBRjMAN, District Judge. The liability 
of the consignee in this action . turns upon 
the question whether the law imposes upon 
him the payment of damage when the de- 
tention was, not caused by his actual fault or 
neglect. Originally it was held tliat damage 
could only be recovered when it. was expressly 
stipulated for in the contract of affreightment 
or bill of ladiag; but of late years it is estab- 
lished that it may also be recovered when 
there is a breach of an implied covenant or 
duty on the part of the consignee. In former 
times, all charter parties and bills of lading, 
stipulated on behalf of the freighters or con- 
signees, that a certain number of days should 
be allowed for unloading, and that, after their 
expiration, an agreed price per day should be 
paid for demurrage. The courts before whom 
such contracts came, uniformly held that the 
consignee was liable for such demurrage, no 
matter for what reason or whose fault caused 
the detention. They so held, because it was 
the contract of the parties, but chiefly because 
it was a contract mutually entered into, and 
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the consignee could have provided' for a large 
number of days, or could have stipulated 
against a liability for delay caused by means 
and occurrences over "which he had no control. 
Randall v. Lynch, 2 Camp. 352, 12 Bast, 179; 

1 Par, Shipp. 314. In other cases, where, ac- 
cording to modern usage, there is no stipula- 
tion for "lay days" or demurrage in the char- 
ter paity or bill of lading, the courts 
uniformly, both in England and America, 
hold that where there is no express stipula- 
tion as to the time of unloading, a consignee 
is not liable for delays occurring without his 
fault, or a failure on his part to comply with 
sopie of the obligations imposed on him by 
law or a custom of the port as to unloading. 

2 Camp. 483; Burmester v. Hodgson, Id. 488. 
Chief Justice Mansfield, in the last case, said: 
"Here the law could only raise an implied 
promise to discharge the ship in the usual 
and customary time for unloading such a car- 
go. That has been rightly held to be the time 
within which a vessel can be unloaded in her 
turn into the bonded warehouses." The same 
doctrine is fully sustained in Abbott on Ship- 
ping (pages 311-313); also, in The Mary E. 
Taber [Case No. 9,209]; Philadelphia & 
R. R. Co. V. Northam [Id. 11,090]; Towle v. 
Kettell, 5 Gush, 18, In the late case of Strong 
V. Quantity' of Wheat [Case No. 13,541], in the 
United States district court, Northern district 
of New York, in manuscript. Judge Hall held 
that a master of a vessel was bound to know 
the custom of the port to which he conveyed 
a load of grain, and if the custom prevailed 
at the port that all grain should be unloaded 
at an' elevator, and that the vessel should wait 
its turn, that the custom entered into and 
became part of the contract, and that the 
master was bound by that custom. 

This distinction between the liability of con- 
signees, when "lay" days and demurrage are 
provided for in bills of lading, and their lia- 
bility where they are not mentioned and pro- 
vided for, is fully recognized in all the re- 
ported cases. It is not recognized in rather 
a popular elementary work, because of the 
well known carelessness and want of research 
by its reputed author, and hence has grown' 
up an extended misapprehension of the law 
on this subject. Bearing in mind this distinc- 
tion, and the fact that this bill of lading was 
a general one, with no provision for "lay" 
days or demurrage, the question arises: Did 
Walton, by his neglect or fault, cause deten- 
tion of this vessel? The detention from 
Wednesday to Friday, in waiting its turn to 
get to the elevator, was, according to the 
above authorities, and especially that from 
Judge Hall, of the Northern district of New 
York, a part of the contract, was in compliance 
with the custom of the port, and Walton, the 
consignee, was not liable. On Friday, after 
the elevator commenced to take in the cargo, 
finding the barley was wet, its managers re- 
fused taking it in until it was dried. The 
libellaut claimed that the elevator stopped 
taking it .in because of the orders of Walton, 



who wanted to consult the insurance com- 
pany. The captain of the vessel so swears, 
Walton swears the contrary, and states posi- 
tively that the elevator people refused to take 
it because of its condition. The burden of 
the proof of the fact is on the libellaut, but 
the testimony is balanced, and I must assume 
that Walton did not order as claimed. If so, 
then the detention of the vessel from Friday 
to the next Tuesday was not Walton's fault, 
but was rather the fault of the master of the 
vessel, who permitted his cargo to become wet 
by the defective state of his hatches. Nor was 
it Walton's fault that the vessel was further 
delayed until next Thursday in consequence 
of the breaking of the machinery of the ele- 
vator, while it was engaged in taking in the 
barley. The master was aware of the well 
known and uniform custom in all the ports 
on the lakes: that grain is only unloaded from 
a vessel by and through an elevator, and that 
such was contemplated when he made his con- 
tract, and therefore he takes upon himself all 
the risks and accidents incident to such a 
method of unloading. 

I am of the opinion, therefore, that Walton, 
the consignee, is not liable in this action. 
Libel dismissed. 

NOTE. It seems to be assumed in this case 
that an action in personam will lie in admiralty 
against the consignee to recover demurrage oc- 
casioned by his default, and such appears now 
to he the law. 

It has been lately decided by Judge Lowell, of 
the Massachusetts district, that a suit in rem 
will lie against the cargo to recover damages 
for delay in unloading. The Hyperion's Cargo 
[Case No. 6,987]. See, also, Tapscott v. Bal- 
four, 1 Asp. Marit. Law Cas. 501; Ford v, 
Cotesworth, 3 Marit. Law Cas. 468. 
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Case Wo. 5,488a. 

GOBLE V. DELAWARE, L. & W. R. CO. 

[3 N, J. Law J'. 176.] 

District Court, D. New Jersey. April Term, 
1880. 

Carriers of Passesgebs— Railroad Compasies 
— Kegltgesce — Personal Injuries — Damages. 
[1. Railroad companies carrying passengers 

hy the powerf ol and dangerous agency of steam 



[10 Fed. Gas. page 6033 



(Case No. .5,488a) GOBLB 



are held to the greatest possible care and dili- 
gence to carry them safely, and are responsible 
for the direct consequences of any negligence or 
want of care or skill "on the part of an em- 
ployee.]. 

[2. The fact that an injury results from a 
railroad collision without any fault of the pas- 
senger is prima facie evidence of carelessness, 
negligence, or want of skill on the part of the 
company, and the burden is upon it to prove 
that the accident was not occasioned by the 
fault of its agents.] 

[3. The company is responsible for the safety 
of passengers in any place which it provides for 
their accommodation, and the fact that a pas- 
senger chooses to ride in the smoking car, nest 
to the locomotive, which is perhaps not the 
safest place in the train, is not contributory neg- 
ligence.] 

[4, The elements of damage in ease of injury 
to a passenger are: (1) The bodily injury; (2) 
the pain undergone; (3) the effect on health, ac- 
cording to degree and probable duration; (4) 
the expense incidental to attempts to cure or 
lessen the injury; (5) the pecuniary loss sus- 
tained by inability", whether temporary or per- 
manent, to attend to business.] ' 

This action was brought [against the Del- 
aware, Lackawanna & Western Kailroad 
Company] to recover damages for injuries 
sustained by the plaintifiE by reason of a 
collision on the , defendant's road. The 
plaintiff was a dentist by profession, resid- 
ing near Madison, N. J. On the evening of 
January 8, 1879, he entered the defendant's 
cars at Hoboken, on an express train, to go 
to Madison, He appeared to be in the en- 
joyment of ordinary health. There was no 
evidence that he was then, or had been for 
some months previously, suffering from any 
special physical infirmity. Just before reach- 
ing the Summit station the two rear cars 
were as usual uncoupled from the main 
train with the design of attaching them to 
another- locomotive, to proceed upon the 
West Line road. The plaintiff was sitting 
in the car nest to the engine, which was 
diyided into two, compartments, the first be- 
ing used for baggage and the rear pai:t as 
a smoking-car.' - The plaintiff- occupied the 
second or third sea.t from the forward end 
of the smoking car, with' his* back to the 
locomotive, engaged in a game of whist with 
some friends. While thus seated the main- 
train stopped and, the two cars which had 
been detached came into contact with the 
fear end of the last car of the train with 
Sufficient force to attract general attention, 
to upset one if not two water coolers, »and 
to cause some degree of disturbance among 
the passengers. The plaintiff at the moment 
of the concussion was sitting in his seat. 
He had just straightened himself up to draw 
his overcoat around him when he was 
thrown violentiy first forward and then back- 
ward with such force as to cause him to 
bite in two a segar that was in his mouth. 
His first sensation was a pain in the stom- 
ach which produced nausea, dizziness and 
general uneasiness. He walked home with 
some difficulty, went to bed and sent for 
liis physician. After a few days he got up 



and attempted to resume his business, but 
was uniable to do so, and soon after was 
prostrated, from injuries to the spinal cord. 
He is paralyzed and altogether incapacitated 
from any mental or physical labor. The 
plaintiff is a dentist and testified that his 
income was §5,000 a year. 

Wm. T. Hoffman and A. Q. Keasbey, for 
plaintiff. 

Moses Taylor Pine, Mr. Odell, Wm. L. 
Dayton, and J. D. Bedle, for defendants. 

NIXON, District Judge (charging jury). 
The action is to recover damages for Inju- 
ries which the plaintiff alleges he has sus- 
tained from the negligence of the agents 
of the defendant corporation. Railway com- 
panies in the transportation of their passen- 
gers do not insure their lives; but they do 
undertake to use the greatest skill and dili- 
gence in carrying them safely, and are re- 
sponsible for the direct consequences of any 
negligence or want of care or skill on the 
part of an employee. The supreme court of 
the United States, nearly thirty years ago, 
announced theh^ view of the responsibility of 
railroad corporations in cases of this kind. 
The judges all concurred in saying that 
when carriers undertake to convey persons 
by the powerful but dangerous agency of 
steam, public policy and safely require that 
they be held to the greatest possible care 
and diligence, and whether the consideration 
of such transportation be pecuniary or oth- 
erwise, the present safety of the passenger 
should not be left to the sport of chance or 
the negligence of careless agents. Any neg- 
ligence in such cases may well deserve the 
epithet of "gross." This language has been 
approved and reaffirmed in several cases 
since, and there has been no disposition 
shown to relax the strict rule of accountabil- 
ity therein announced. But although they 
are held to the greatest possible care and 
diligence, they are not liable, even when 
chargeable with negligence, if it appear that 
the accident arose from the want of ordi- 
nary and reasonable care on the part of the 
plaintiff, in consequence of which lie con- 
tributed to the injury by his own fault. 
There is also, gentiemen, another principle 
of law to be carried in your mind in deter- 
mining a suit for personal injuries received. 
It is this: Where it appears that the injury 
complained of was the result of a collision 
without the fault of the complaining party, 
that fact is prima facie evidence that there 
was carelessness or negligence or want of 
skill on the part of the company, and there 
is upon them the bm'den of proving that the 
accident was not occasioned by the fault of 
theu" agents. 

Now, after these somewhat general ob- 
servations, let me remark that the case in- 
volves the consideration by the jury, in the 
first place, of two questions. Fiyst, was the 
injury of the plaintiff cause,d.'by .the' negli- 
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gence or the lack of carefulness and skill on 
the part of the defendant? Secondly, did 
the plaintiff contribute to the injury by any 
fault or carelessness on his part? Now, if 
the first of these questions is answered in 
the aflfirmatiYe and the second in the neg- 
ative, the only remaining inquiiT is, what 
amount of damages under the circumstances, 
as shown in the evidence, should be award- 
ed? * * * If you come to the conclu- 
sion, gentlemen, that the injury to the plain- 
tiff sprang from the collision of the cars, your 
next inquiry will be whether it was brought 
about by the negligence of the defendant 
company. 

Now, what is negligence? It is easy, of 
course, to say in a general way, it is an 
omission of duty; it is a violation of the ob- 
ligation which enjoins care and caution in 
what we do. It ordinarily excludes design, 
and hence a man, however honest he may 
be, cannot excuse himself from the conse- 
quences of not doing what he ought to have 
done by saying, "Why, I did not act be- 
cause I did not think there was danger." 
It is his duty to think, and if he fails to use 
the efforts or take the precaution which an 
ordinarily prudent man would employ in like 
circumstances, he is guilty of negligence. 
Upon the question of contributory negligence, 
the judge said: *'It may be suggested and 
has been suggested that as the forward 
smoking car was not the safest place in tlie 
train, the plaintiff must take the consequen- 
ces of being there." But that is not the 
law. The railway company- is responsible 
for the safety of its passengers in any place 
which they have provided for their ti*ans- 
pOrtation. If a passenger takes the risk of 
a ride upon the engine and gets hurt, it is 
his fault and not the fault of the company, 
as they have not agreed to carry passengers 
safely upon the engine. But a smoking car 
is intended for passengers where they can 
indulge their tastes and appetite without of- 
fending the olfactory nerves of their more 
fastidious (shall I say "more cleanly" ?) fel- 
low passengers. You thus come to the last 
and probably most diflacult inquiry: What 
amount of damages shall be awarded? I can 
give you no help except to aid you with a 
few suggestions. In the first place, this is 
no case for vindictive or exemi)lary damages, 
for there Is no pretense that there was any 
willful neglect. The plaintiff is only entitled 
to what the law calls "compensatory dam- 
ages." I do not mean by this that you must 
try to make the plaintiff whole, or put him in 
as good condition as he was before the ac- 
cident. In the veiy nature of the case that 
is impossible. No amoiMt of money, gentle- 
men, can compensate for loss of health or 
physical suffering. But then you can do 
something, and my duty is to tell you what 
the elements of damages are which you ought 
to consider in making up your verdict. This 
is a difficult thing to do, and I know of no 
rule which I can lay down which is applic- 



able to every case. During the progress of 
the case my attention has been called to a 
recent case in the English high court of 
justice (Phillips v. Southwestern Ily..Co. [4 
Q. B. DIv. 406]), in which elements of dam- 
ages which the jury ought to consider are 
so clearly laid down by Chief Justice Cock- 
burn that I am quite wiUiug to adopt them 
in charging you. He says in his opinion 
that the elements of damages are: First. 
The bodily injury sustained. Secondly. The 
pain undergone. Thirdly. The effect on the 
health of the sufferer according to its degree 
and its probable duration, as likely to be 
temporary or permanent. Fourthly. The ex- 
pense incidental to attempts to cure or to 
lessen the amount of injury. Fifthly. The 
pecuniary loss sustained through inability 
to attend to a profession or business, which 
again may be of a temporary character or 
may be such as to incapacitate the party for 
the remainder of his life. I have not seen 
lately, as it seems to me, a more clear, suc- 
cinct and excellent rule upon the subject of 
damages than is thus laid down in this re- 
cent opinion of one of the highest courts of 
Great Britain. 

The j'ury rendered a verdict for the plaintiff 
for $12,000. 
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Case K*o. 5,489. 

GODDARD et al. v. ARTHUR. 

[13 Blatehf. 438; i 22 Int. Rev. Rec. 257.] 

Circuit Court, S. D. New York. June 22, 1876.2 

Customs Ddties — Cash Price — Interest — Dis- 
count. 

1. The invoice on which an entry of imported 
goods was made read thus: 

"Merchandise, frs 8670 25 

Discount for cash, on gross am't, 
2p. c 175 30 

Frs 8494 95 

Terms cash; if not paid cash, interest to be 
added at the rate of G per cent." The collector 
refused to allow the 2 per cent, discount, and 
the goods were appraised at 8670.25 francs, and 
duty was exacted thereon. The net invoice 
price was the actual market value of the goods 
in the country of exportation: Held, that the 
duty on the 2 per cent, was improperly exacted. 
[See note at end of ease.] 

2. "The sale was, on the face of the invoice, a 
sale for cash at the lesser price, without credit, 
interest to be paid for delay. 

[This was an action at law by Joseph W. 
Goddard and others against Chester A. Ar- 
thur, for the recoveiy of duties illegally ex- 
acted by him as collector of the port of New 
York.] 

William G. Choate, for plaintiffs. 
George Bliss, Dist. Atty., for defendant. 

1 [Reported by Hon. Samup' Blatchford, Dis- 
trict .Tudge, and here reprint'^'d by permission.] 

2 [Affirmed in 96 U. S. 145.] 
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WALLACE, District Judge. ^ The invoice 
upon which the plaintifEs entered an impor- 
tation of merchandise "was as follows; 

^'Merchandise, frs 8670 25 

Discount for cash, on gross am't, 
2 p. c 175 30 

IJ^s 8494 95 

Terms cash; if not paid cash, hiterest to be 
■added at the rate of 6 per cent." The col- 
lector refused to allow the two per cent, dis- 
count, and the merchandise was appraised 
as of the invoice price, at 8670.23 francs. 
This action is brought to recover the duty 
•exacted on the two per cent disallowed, and 
the only question is, whether or not the dis- 
count should have been allowed, in ascer- 
taining the invoice price, it being conceded 
that the net invoice price was the actual 
market value of the goods in the country of 
exportation. As I construe the invoice, it 
evidences a sale for cash; at the price of 
■8494.95 francs. The purchaser has no term 
of credit, but the price is due on delivery, 
and, for any delay in making payment, the 
interest is stipulated at the rate of six per 
<;ent. The ti-ansaction is materially different 
from a sale on credit, where, by the terms, a 
discount is to be allowed, if cash is paid be- 
fore the term of credit expires, and is, there- 
fore, distinguishable from Ballard v. Thom- 
-as, 19 How. [60 U. S.] 382. In such case, 
the purchaser has an option to pay the reg- 
ular price for the goods, or to satisfy the con- 
tract at a reduced sum, by performance at 
an earlier day than the contract day. In 
the present case, if the rights of the parties 
■are to be controlled by the contract evi- 
denced by the invoice, (and no other evi- 
•dence was presented to the collector, or on 
the trial,) the purchaser has no option, and 
the vendor can in no event exact more than 
the net price and interest. 

It is urged, that the appraisal is conclusive 
■as to the value of the merchandise, and, even 
if erroneous, in the absence of fraud, au- 
thorized the collector to exact the amount 
which he required to be paid. But the re- 
turn of the appraisers shows that the market 
value of the merchandise was not a subject 
of inquiry. They attempt to return the in- 
voice price, and the form of the return is 
such as to present simply the question for 
the consideration of the collector, whether 
the gross or the net price was the invoice 
price. 

Judgment for plaintiff. 

{NOTE. Upon an appeal by the defendant 
to the supreme court the judgment of the cir- 
cuit court was affirraed in an opinion by Mr. 
Justice Hunt (96 U. S. 145), in which it was held 
that the entered or invoice value spokpn of in 
the statute of March 3. 1865 (13 Stat 494), was 
held to he the cash value as stated in the in- 
voice. The fact that the price was to hear a 
■certain interest, nntil paid for had no influence 
upon the question of their value. Nor was it 
the province of the appraisers to make and de- 
cide a legal question.] 
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Case ITo. 5,490. 

GODDARD et al. v. COFFIN et al. 

[2 Ware (Dav. 381), 382.] i 

Circuit Court, D. Maine. April Term, 1S49. 

Practice— Motions and Rules— Effect of Di- 
vision OF Opinion in the Coout — 
Rendeuisg Judgment. 

1. When there is an equal division of opinion 
in the court, on a motion for any rule or order, 
the motion is not allowed, and fails. 

2. If the motion he such that an affirmative 
decision is indispensable to the progress of the 
cause, the case stops, and the parties go out of 
court. 

3. If it he such as only arrests the progress of 
the cause, and there is an equal division, the 
motion not being allowed, is in effect overruled,, 
and the case proceeds as though no motion had 
been made. 

4. When there has been a verdict and the mo- 
tion has been made for a new trial on which 
the court is divided, the motion is overruled, and 
no new trial is allowed. But whether judgment 
c^n be entered on the verdict or not, depends 
on the state of the case when the motion is 
made. 

5. If, after verdict, there is any rule or order, 
general or special, for judgment nisi, no new 
motion being made, the party in whose favor 
the verdict is, is entitled to' judgment 

6. If there be no such general rule, and no 
special order has been made for judgment nisi, 
and the court is equally divided on a motion for 
a new trial, the case stands precisely as though 
no motion had been made. 

7. The rendering of judgment is a judicial 
act, and must be done by the court and the rec- 
ord must show that it is the judgment of the 
court 

8. In this court, judgment is rendered only 
upon the motion of the prevailing uarty. If no 
motion is made the case stops. And upon such 
a motion, the court being equally divided in 
opinion whether judgment should be rendered, 
it seems that nothing can be done but to dismiss 
the case without costs and without prejudice. 

This case was tried before the district 
judge, and a verdict having been rendered for 
the plaintiff for $3,353.52 damages, a motion 
was made by the defendant for setting aside 
the verdict and for a new trial. On this mo- 
tion, after argument, the court were di- 
vided in opinion; one of the judges being 
for, and one against the motion. After the 
judges had delivered their opinions, a ques- 
tion arose and was shortly spoken to by 
counsel, whether judgment could be entered 
on the verdict the motion for a new trial 
having been overruled by an equal division 
of opinion. The circuit judge was in favor of 
rendering judgment The district judge doubt- 
ed whetlier this could be done as a matter of 
course, the court being divided, and desired 

1 [Reported by Edward H. Daveis,- Esq.] 
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time to consider the question; and it was or- 
dered to stand over for argument, before the 
district judge, on the 21st of October, the cir- 
cuit judge having directed an entry on the 
doelcet, that he was in favor of rendering* 
judgment, he having been in favor of over- 
i-uling the motion for a new trial. At the 
same time it was agreed that the case should 
be considered as open for any motion by ei- 
ther party; and each party be at liberty to 
take such steps in the case as he should be 
advised were for. his interest. At the ad- 
jom^nment no counsel appeared for ih& plain- 
tiff. Hobbs, counsel for the defendant, ap- 
peared and spoke shortly to the case, and 
read an argument in writing by Benjamin 
Rand of the Suffolk bar. After the adjourn- 
ment, and before any opinion was given by 
the district judge, the counsel for the plain- 
tiff desired to be heard and the case was con- 
tinued to the next term of the court. The 
counsel appeared, no motion was made and 
none was before the court; but the counsel 
contended that the motion of the defendant 
having been overruled, judgment for the 
plaintiff followed as a matter of com-se, and 
ought to be entered by the clerk, without any 
special motion by the party, or any particular 
order of the court. 

o 

Mr. Appleton, for plaintiffs. 
Mr. Hobbs, for defendants. 

WARE, District Judge. The plaintiff, in 
this stage of the cause, makes no motion; 
he does not ask the court to render judgment; 
but no motion being before the court, he has 
addressed to us an argument, as he observed 
rather as amicus em'iae than as counsel, in 
which he has contended, that it is the duty 
of the court to render judgment without a 
motion. If a motion is made for judgment 
by him, the other pai-ty is ready to object, 
and will object as soon as the motion is 
made. The case has been very elaborately 
and ably argued on both sides, and after the 
most careful consideration that I have been 
able to give to the arguments, it appears to 
me to follow, both in principle and as a 
legitimate inference from all the authorities 
that have been so copiously cited and in- 
geniously mticised, that the court can make 
no movement giving progress to the cause, 
but on the motion of one of the parties. 
Whether it is disposed of in one way or the 
other, it must be at the instance of a party 
to the suit. 

It has been argued for the plaintiff, that 
the motion for a new trial having been over- 
ruled, judgment follows of com-se, and that 
the prevailing party, or the clerk as a minis- 
terial officer, may enter judgment without 
an order of the court. Looking at the ques- 
tion as one resting in general principles, and 
depending on the order of judicial proceed- 
ings, I am unable to see how this can be 
done. In the English practice there is a gen- 



eral rule of" courtjj by which the prevailing 
party, after verdict may enter a rule for, 
judgment nisi causa ostensa sit within four 
days. Clerk v. Rowland, 1 Salk. 399; Tidd,. 
Pr. 813; 3 Bl. Comm. ^95. But this is enter- 
ed under a. general rule, established by tlxe 
court It constitutes the law of the court 
(Thompson v. Hatch, 3 Pick. '516), and has 
the same effect as though such an order was' 
entered specially in the particular case. In- 
this court there is no such rule. The 61st 
and 62d general rules have always been con^ 
sidered as detex'mining only the time when 
judgments shall be entered, if not otherwise 
.specially ordered, and not as authorizing a 
judgment to be entered without an order. 
Neither in case of verdict or default, is judg- 
ment ever entered, but at the instance of the- 
party. Tiie party who has a verdict may 
have an attachment, to save which, the prop-' 
erty must be taken on execution within thir- 
ty days after judgment, and he may not be 
prepared to make the levy within that time; 
or for other causes he may wish the case to 
stand for judgment The court, therefore, 
never order judgment but at the instance- 
of the party for whom it is to be rendered. 
He has a right to choose his time for taking 
his judgment and execution. If there were 
any general rule analogous to the English- 
four-day rule, under which judgment might 
be entered, the clerk would be authorized tO' 
enter it under the rule. The entry would then 
be a mere ministerial act as much as though 
there was a special order, and the judgment 
would be that of the court under its general 
rules. But in this court there is no such 
general rule, and no special order has yet 
been made. The verdict, therefore, stands 
naked and alone; and without an order, gen- 
eral or special, it may be asked how the 
clerk is to make up the judgment and in 
what form it is to be entered. The common 
formula is, "Ideo consideratum est per cu- 
riam," it is considered by the court. It is 
true, as is said by Blackstone (3 Comm. 396), 
that the judgment is the determination of the 
law, but the law can only speak through its 
regular organs, and, therefore, the conclusion 
of law must be pronoumced by the court. 
But the court has pronounced no conclusion. 
If the clerk should, therefore, enter the judg- 
ment in the usual formula, it would not be 
according to the truth of facts. It would not 
be by the consideration of the court The 
record must show that it is the judgment of 
the court and the record must speak the 
truth. And, therefore, in the case of Hill v- 
Tiernam, 4 Mo. 316 (Supp. U, S. Big. art 
"Judgment, II.")* it '"'as decided, that an en-' 
try by the clerk, that judgment was confessed 
in open court and that the amount was 
liquidated by the clerk at a certain sum, was 
not a judgment on which a recovery could 
be had. 

The whole question, then, appears to re- 
solve "itself into this— whether the rendition 
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of judgment is a judicial^ act, to TvJiich the 
direct agency of the coiu't is indispensable, 
and to -which the mind of the court is to he 
judicially applied; or wheQier, after verdict 
has heen rendered, it is a ministerial act, 
which -may be performed by the clerk with- 
out an order by the court. When presented 
in this elementary form, the question appears 
to me exceedingly clear and free from doubt. 
If there be any one thing done in the prog- 
ress of a cause, from its commencement to 
Its conclusion, that is peculiarly and , em- 
phatically a judicial act, it is the rendition 
of judgment. Viewed, then, as a question 
of principle, to be determined by the gen-: 
eral analogies of the law, and -the practice 
of its tribunals, it appears to me i that the 
plaintiff cannot have judgment but by the 
order of the court He has his verdict, that, 
the court having refused to set it aside, 
stands, and be is entitled to all the advan- 
tages that may be derived from it What 
these may be, beyond the question now be- 
fore the court it is not necessary to deter- 
mine at this time. Certainly judgment does 
not follow of course; for after verdict and 
after a motion for a new ti-ial has been 
overruled, the party, against whom a ver- 
dict has been rendered, may move in arrest 
of judgment, or he may move for judg-nent 
in his favor -non- obstante veredicto, for mat- 
ter appearing on the face of the proceedings. 
Taylor v. Whitehead, Doug. 745, 746; Rex v. 
Hayes, 2 Strange, 845; Rex v. Holt 5 Term 
R, 445; Tidd, Pr. 840; 3 Bl. Comm. 393. This 
seems to me to be liie necessary conclusion 
fi'om legal principles. But it is supposed 
by the plaintiff's counsel, that a different 
conclusion has been established by the de- 
cisions of the courts, and a number of new 
cases have been referred to, which are sup- 
posed to sustain his view of the question. 
In the case of The Antelope, 10 Wheat [23 
U. S.J 66, the vessel had. been seized and 
brought into the TTnited States as a slaver, 
for an alleged violation of our laws relative 
to the slave ti-ade. The negroes were claim- 
ed as the property of foreigners, and there 
was a decree of the circuit court for their 
restoration. On this appeal, the question 
was, whether this decree should be reversed, 
and upon this question the court was equally 
divided. Consequently the judgment stood. 
The claimant had obtained a decree of a 
competent tribunal, which remained in force 
until it was annulled. For an appeal, or writ 
of error, does not annul, it only suspends 
the judgment The question before the su- 
preme com't was not whether a judgment' 
could be rendered 'bj a divided court but 
whether a valid and subsisting judgment' 
could be reversed and annulled by a divided 
court Etting v. Bank of TJ. S., 11 Wheat 
[24 U. S.] 59, is to the same effect In cases 
of appeal and writs of error in the supreme 
com't the question always is on reversing^ 
and not on affirming the decree or judgment. 
Bridge v. Johnson, 5 Wend. 342. That re- 



quires no affirmance, for it stands and is 
valid, until reversed. 

The cases of U. S. v. Daniel, 6 Wheat [19 
U. S.] 542; Paelcer v. Nixon, 10 Pet [35 TJ., 
S.] 403; Smith v. Vaughan, Id. 366; Davis v. 
Braden, Id. 286,^were all cases certified to 
the supreme court on a division of opinion 
between the judges of the circuit court, not 
on questions of pure law, but on questions, 
resting in the discretion of the court and all 
tliey decide is, that when the court is divided , 
on such a quesfion, it is not one which can be 
brought before the supreme court on such a 
certificate, under the act of 1802, c. 21, § 6 [2 
Stat 159]. In the case of Lanning v. London 
[Case No. 8,075J, it was decided that when the- 
court is divided on a motion for a. new ti-ial, 
the motion fails and a new trial is not granted. 
So we say; but that decision stops there, 
and determines nothing as to the ulterior 
proceedings, in the case. The case of the U. 
S. V. Worrall, 2 DaU. [2 IT. S.] 3S4, 396, re- 
quires a more careful consideration. As it 
seems to have been understood, it is indeed 
directly in point for the plaintiff. The de- 
fendant was indicted for an attempt to 
bribe an officer of the United States, and a 
verdict was returned of guilty. A motion 
was made, by Dallas, in arrest of judgment 
on the ground that the court had no jurisdic- 
tion over the offense; the act charged not 
having been made punishable by any act of 
congress, and it was contended that the 
comrt could not take cognizance of it 'as an 
offense at common law. On ^this motion the 
court was divided; one of the judges holding 
that the comrt had jurisdiction, the other 
that it had not The coiurt being thus divid- 
ed, a doubt arose whether sentence could be 
pronounced, and a Tsish was expressed from 
the bench, that the case might be put in" 
such a state that it could be carried to the 
supreme court for a decision. The counsel for 
the prisoner declined to enter into any com- 
promise for that pm-pose; and the com't, af- 
ter a short consultation, sentenced the prison- 
er to a mitigated punishment The case has 
been referred to as establishing the principle 
that when, on a motion for an arrest of judg- 
ment and for a new trial, the court is equally 
divided, judgment must be rendered on the 
verdict 6 Pet Cond. R. 222, note. If such 
is the decision, in my opinion it Is not law. 
But I think no such decision is .to be inferred 
from the report of the case. The reporter 
has given no rubric "of the points which he 
supposed to be ruled in the case. In the 
index, though this case is referred to four 
times, for other minor points raised or ixiled, 
this leading and most important one I do 
not find noticed; and if it had been under- 
stood to have been decided, it certainly would 
not have escaped the attention of so learned 
and accm'ate a reporter as Mr. Dallas; 
especially as he was counsel in the ease for 
the prisoner, and argued the motion. I think 
that no such principle was decided; but that 
on consultation, one of the judges waiv^-l 



■GODDARD (Case No. 5,490) 



[10 Fed. Gas. page 50iJ] 



his opinion and concurred with the other on 
the main question of the jurisdiction. 

Cahill V. Benn, 6 Bua. 99^ is another ease 
Tvhiqh was strongly insisted upon. In this, 
a motion for a new trial, after -verdict, had 
lieen made, on which it does not appear that 
any decision had been made, but it may be 
inferred that it was overruled by a divided 
court Afterwards a motion was made for 
Judgment, two judges being present. One 
ordered judgment to be entered, and the 
other objected and ordered his objection to 
be entered on the record. It was 'held that 
the judgment was a good judgment. Tilg- 
ham, C, J., said that the court considered 
the dissenting judge, in entering his objec- 
tion on the record, as merely expressing his 
opinion that a new trial ought to be granted, 
and not as intending to arrest a regular 
course of the law. But he further adds 
that the judgment is undoubtedly the judg- 
ment 'of the court, and the prothonotary only 
their agent in entering it. In one view, the 
decision appears directly in point for the 
plaintiflC. But if that be the decision, it ap- 
pears to me to be in direct opposition to 
every other case in the boolis, and not only 
so, but the opinion is inconsistent with it- 
self. For the chief justice says that the 
judgment must be that of the court, and 
yet says that a judgment which the record 
shows was not rendered by the court is a 
valid judgment. The only way of reconcil- 
ing the apparent contradictions in the opin- 
ion is by supposing, what does not appear 
in the report, that there was some general 
rule, analogous to the English four-day rule, 
by which a party, who had obtained a ver- 
dict, was authorized to enter an order for 
judgment nisi. Then the party would be en- 
titled to his judgment, under the general 
rule, unless it was rescinded. This would re- 
■quire a majority of the court, and the judge, 
who prohibited the entry of judgment, would 
be chargeable with an attempt to obstruct 
the course of justice, as is intimated in the 
opinion of the chief justice. 

When a court, consisting of a plurality of 
judges, is equally divided on any motion, 
rule, or order, it seems to be a proposition 
too plain for argument that the court can do 
nothing. If an authority is aslied, it will be 
found 12 Coke, 118 (Proctor's Case); 3 Chit. 
Pr. 10. The whole power of the court, so far 
as relates to that subject, is paralyzed. So 
it was considered by congress; and, there- 
fore, it is provided by law, when such a di- 
vision occurs, that the question on which it 
takes place, shall be certified for a decision 
to the supreme court. If an equal division 
arise in that court, it is a casus omissus, and 
the law not providing what shall be done, if a 
decision is indispensable to its progress, the 
case stops, and the parties must begin anew. 
In England, as long ago as 14 Edw. III., this 
difficulty was felt and a remedy provided by 
parliament If the court of king's bench or 
<;ommon pleas is equally divided, the case 



shall be adjourned ^to the exchequer cham- 
ber, and be there argued before all the jus- 
tices, and if that court is equally divided, it 
shall be determined by parliament. Com. 
Dig. "Court, D," 5; Co. Litt 71. 

AVhat will be the precise effect of a divi- 
sion on the cause, depends on the nature of 
the action, and the position of the case when 
it occurs. If the question is one which must 
be decidedly affirmatively, before anything 
further is done, the cause stops, and the par- 
ties must seek other means of settling the 
controversy. But if the motion or question 
was only to arrest the progress of the cause, 
as a motion for an amendment of the plead- 
ings, or the continuance of the action, then 
if there be an equal division, the motion 
fails, and the cause proceeds; for the ob- 
stacle interposed is removed. This may be 
illustrated by several decisions of the Eng- 
lish court In Dean of Rochester v. Pierce, 
1 Camp. 466, Lord EUenborough, at nisi 
prius, ordered a nonsuit It was carried be- 
fore the full court by a motion to set aside 
the nonsuit The court, on this motion, was 
equally divided, so that no order could be 
made. The consequence was that the non- 
suit stood. In Iveson v. Moore, 1 Salk. 15, 
reported also 1 Ld. Kaym. 495, a verdict had 
been rendered for the plaintiff, and an en- 
try made under the general rule, which is 
the four-day rule of the English practice, for 
judgment nisi. But a fm-ther rule was aft- 
erwards obtained by the defendant, that 
judgment should be arrested nisi. On mo- 
tion to set aside this latter rule the court 
were equally divided, and no judgment could 
" be rendered. The last order was for a stay 
of judgment, and as the court could not agree 
to rescind it, the rule stood. The reporter 
(Ld. Raymond) adds, that if the court had 
been divided on the first motion, the plain- 
tiff would have had judgment That is, the 
first order, under the general rule, being en- 
tered for judgment nisi, this would have 
been an authority for the plaintiff to sign 
judgment, tmless it was rescinded and a 
divided court could not rescind. The remark 
of the reporter illustrates the latter branch 
of tlie proposition and is confirmed by the 
case of Chapman v. Lamphire, 3 Mod. 135. 
There the plaintiff had a verdict, and, under 
the general four-day rule, an order had been 
entered for judgment nisi. A motion was 
made for arrest of judgment The reporter 
says, "The judges were divided in opinion, 
two against two, so the plaintiff had his 
judgment there being no rule to stay it so 
that he had his judgment on his general rule 
for judgment; but if it had been on demur- 
rer or special verdict then it would have 
been adjourned into the exchequer cham- 
ber." For, on a special verdict, there must 
be a rule made for entering judgment, an:l 
the court, being divided, could make no rule. 
And on a demurrer, if the court be divided, 
the demurrer, it is true, is in eCact over- 
ruled; that is, it is not allowed. But judg- 
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ment does not folloTV, of course, witliout a 
rule or order of court; and the judges, who 
-were in favor of sustaining the demurrer, 
■would, for the same reason, be opposed to 
rendering judgment. If, however, after en- 
try of the general rule, which is always for 
judgment nisi, a special order be obtained, 
for a stay of judgment, or that judgment be 
arrested nisi, this being the last order, the 
case jn Sall^eld shows what the result will 
be. In Walmsley v. Russel, 6 Mod. 203, it 
is said, "If the case be ruled to be put in 
paper for argument, or the rule be a curia 
advisare vult, and the court is divided, there 
can be no judgment," and, it is added, "the , 
case of Iveson v. Moore stands upon that 
point to this day." 

The other cases, cited in the learned argu- 
ment for the defendant, both from the earlier 
and later reports, fully support this view of 
the case. Vincent v. Preston, 12 Mod. 667; 
King V. Justices of Leicestershire, 1 Maule 
& S. 442; Daircy v. Jackson, Palm. 237; At- 
torney General v. Jefferys, McOlel. 270-308; 
Atkins V. Brake, McOlel. & T. 213-245. In 
England, when such a division occurs, it is 
said, when there is much property at stake, 
or it is for other reasons important to have 
the question decided, to be usual for one of 
the judges to withhold his opinion and thus 
have a pro forma judgment entered, for the 
sake of allowing an appeal to the house of 
lords. 3 Chitty, Pr. 10; Deane v. Clayton, 7 
Taunt 536. This case now stands on the 
verdict alone. There is -no subsequent or- 
der of the com*t for judgment nisi, nor for 
a stay of judgment All that the cornet has 
decided is, that there shall be no new trial. 
A division of opinion, on a motion for a new 
trial, is not one which can be carried to the 
supreme courts on the certificate of the 
judges. But if a motion is now made for 
any ulterior proceedings, and the court 
should be divided, a question will be pre-- 
sented affecting the strictly legal rights of 
the parties, over which the supreme com't 
may take jurisdiction, nnder a certificate of 
the judges. It is argued for the plaintiff, 
that, a new trial having been refused, he 
had a right to judgment, without any mo- 
tion on his part, ex debito justitiae. I think 
otherwise. A motion for arrest of judg- 
ment, in the order of judicial proceedings, 
comes after one for a new trial, and may be 
sustained after a motion for a new trial has 
been overruled. It is certain, therefore, 
that the court ought not to enter judgment 
as a matter of course, for then the defend- 
ant might be precluded from making such a 
motion. 

In this posture of the case, the counsel ask 
the court what is next to be done? It seems 
to me that this question may with more pro- 
priety be addressed by the court to the coun- 



sel. Ordinarily the court is not expected to- 
act but on "the motion of one of the parties. 
Subject to the rules of law, the parties are 
to determine what disposition shall be made 
of their case.; But if no motion is made, it 
appears to me that all we can do is, to dis- 
miss the case without cost and without prej- 
udice to either parly. In the case of Veazie 
V. "Williams [Case No. 16,907], in this courts 
the judges were divided, one being of the- 
opinion that the bill ought to be dismissed 
with costs, the other that the plaintiff was 
entitled to a decree in his favor. It was- 
then our opinion that the only decree we 
could make was an order to dismiss the bill 
without costs. If I could, consistently with, 
my views of official obligation, waive my 
opinion on the former motion, I would most 
cheerfully do it. But having heard the trial, 
and after the most careful examination 
which I have been able to give to the sub- 
ject, having been brought to the conclusion 
that the interests of justice, and the rights 
of the parties require that the case should 
be submitted to another jury, I do not feel 
that I have any right to witlihold from the- 
party the benefit of that opinion. It is true- 
that a motion for a new trial is addressed to 
the discretion of the court; but* this is a ju- 
dicial discretion, and though from its veiy 
nature it cannot be limited by, any precise- 
and arbitrary rule, it is to be determined by 
the judicial conscience of the court; and 
when that is convinced, by the view of the 
whole case, that justice requires a new trial 
to be had, the court is as much bound so to- 
decide it as when the decision of the question, 
before it turns on a positive rule of law- 
The court has no more moral . or judicial 
right to violate the sanctity of its own con- 
science, than it has to violate the rules of 
law. "When a question is addressed to dis- 
cretion, the obligations of conscience .are as- 
imperious as those of law when the question 
is addressed to the law. And if a party is 
successful in convincing the conscience of 
the court, tnat justice, consistentiy with the 
rules of law, requires the interposition of 
its discretionary action, he is- as much en- 
titied to it, as when he claims the benefit of 
the positive rules of law, and the court is as 
much bound to render that justice which he- 
asks. But though I do not feel at liberty to- 
waive my opinion on the former motion, the 
plaintiff is not without remedy. He may 
move for judgment, and if, on that motion, 
the court should be divided, and it seems to- 
be assumed that it will be, and refuse to en- 
ter judgment on the verdict he may apply 
to the supreme court for a mandamus, and, 
if he is right in his view of the law, an order 
will be sent to this court to enter up judg- 
ment liife & Fire Ins. Co. v. Wilson, 8 Pet- 
[33 U. S.] 291. 
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Case No. 5,490a. 

GODDARD T. CUNNINGHAM. 

[16 Reporter, 7.] i 

Circuit Court, S. D. New York. June 1, 1883. 

TiuAL— Charge for DErENDAST— Evidence. 

In an action for breach of a contract for the 
purchase of merchandise, where a finding of the 
jury in favor of plaintiffs would be contrary to 
evidence it is not error for the court to instruct 
the jury to find a verdict for the defendant. 

On motion for a new trial. The action 
was for damages for breach of a contract 
for the purchase of merchandise, and the de- 
fence was that the defendants were deprived 
of an opportunity to inspect the merchan- 
dise within a reasonable time. The court 
directed a verdict for defendants. 

Chamberlain, Carter & Hornblower, for 
plaintiff. 

Knox & "Woodward, for defendants. 

WALLACE, Circuit Judge. The instruc- 
tion to the jury to find for the defendants 
was justified for the reason that a finding 
that the defendants were given a reasonable 
time for inspection of the merchandise after 
its delivery -upon, the dock would have been 
contrary to evidence. The defendants at- 
tempted to inspect it, but found it had been 
removed before the time which the plaintiff'.<i 
agent, by his letter of January 16th, had 
fixed himself as a reasonable time. In view 
of the plaintiff's own understanding of what 
would be a reasonable time as expressed in 
that letter by his agent, an intelligent jury 
could have reached but one conclusion. 
That letter, in connection with the other 
facts of the transaction, made a case so 
strong for the defendants that it could not 
be overthrown. The defence that the plain- 
tiff did not give the defendants a reasona- 
ble opportunity for the inspection was dis- 
tinctly made in the answer, and the issue re- 
quired the plaintiff to be prepared with the 
evidence, which he did not produce, and 
which he now calls newly-discovered evi- 
dence. Motion denied. 



Case Wo. 5,491. 

GODDARD V. DAVIS et al. 

[1 Cranch, C. C. 33.] 2 

Circuit Court, District of Columbia. July 
Term, 1801. 

Pleading — Tbespass — Geserai, Issue — Juris- 
diction. 

1. In trespass, the defendant cannot justify 
under the general issue. 

2. This court has jurisdiction in trespass, al- 
though the damages do not amount to twenty 
dollars. 

[Cited in Hellrigle v. Dulauy, Case No. 6,313.] 

1 [Reprinted by permission.] 

2 [Reported by Hon. William Cranch, Chief 
Judge.] 



Trespass for breaking and entering the 
plaintiff's house. 

THE COURT refused to permit the . de- 
fendants, upon the issue of not guilty, to 
give in evidence testimony to prove that 
they had a warrant for entering the house. 
Verdict for the plaintiff, ten dollars dam- 
ages. Motion in arrest of judgment because 
the damages are less than twenty dollars. 
Overruled, and judgment for plaintiff. 



GODDARD (FOSTER v.). See Cases Nos. 
4,969 and 4.9 JO. 

GODDARD (LANGDON v.). See Cases Nos. 
8,060 and 8,061. 



Case Wo. 5,493. 

GODDARD V. MAXWELL^ 

[3 Blatchf. 131.] 1 

Circuit Court, S. D. New York. Dec., 1853. 

Customs Duti-es— Appraisement— Pout of Ship- 
ment — Requisites op Protest— Undek- 
VALUATioN — Penalty. 

1. Where iron was purchased in Wales, and 
sent from there to Liverpool, and was afterwards 
shipped from Liverpool to New York: Held, 
that tie appraisement of the iron at its market 
value in Liverpool at the time of its shipment 
from that port, was proper, under section 16 of 
the act of August 30, 1842 (5 Stat. 563), and 
section 1 of the act of March 3, 1851 {9 Stat. 
629), Liverpool being a principal market of the 
country of the production of the iron. 

2. Requisites of a protest against the imposi- 
tion of duties, imder the act of February 26, 
1845 (5 Stat. 727), stated. 

[Cited in Bangs v. Maxwell, Case No, 8il.] 

3. Under section 8 of the act of .Tuly 30, 1816 
(9 Stat. 43), the additional duty or penalty of 20 
per cent, for undervaluation in an invoice, is 
chargeable alike whether the importer avails 
himself of the privilege given by the section, 
and adds to his invoice, or whether an appraisal 
is made upon the invoice as originally made up. 

[Cited in Vaceari v. Maxwell, Case No. 16,- 
810.] 

This ease came by certiorari from the su- 
preme court of New York into this court. 
It was an action [by Lemuel Goddard] 
against [Hugh Maxwell] the collector of the 
port of New York, to recover back duties 
and a penalty exacted on a cargo of iron. 
The iron was entered August 25, 1851, on an 
invoice dated at London. July 2, 1851, stating 
that the iron was shipped from Liverpool for 
New York. The appraisers added ten shil- 
lings per ton to the invoice prices, to make 
them equal to the market value. On a re- 
appi*aisal by a merchant appraiser and the 
general appraiser on appeal, they also valued 
the iron at ten shillings per ton above the 
Invoice prices. This valuation having raised 
the iron ten per cent above the invoice, a 
penalty of twenty per cent was also impos- 
ed. The plaintiff subscribed a printed pro- 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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test, including also a paragraph In -writing 
against the exaction of the twenty per cent, 
penalty, and of the duties on the increase in 
valuation. The protest was exceedingly mul- 
tifarious,- and filled with matters having no 
relation to the objections made on the argu- 
ment .to the exactions in the case. The ma* 
terial objections stated on the argument 
were, that the iron was produced and pur- 
■chased in Wales, and should have been ap- 
praised at the market value there in May or 
June, when it was sent from "Wales to Liver- 
pool; that the addition of 2% per cent, com* 
mission, made to the appi-aisal, afforded no 
legal ground for imposing the penalty; that 
the reappraisal was void, because the mer- 
■chant appraiser was sworn by an official ap- 
praiser; that no penalty could be imposed 
unless the invoice stated the market price at 
"the time of purchase in the country of pro- 
duction; that, under the act of March 3, 
1851 (9 Stat 629), an appraisal did not cre- 
a,te a penalty; and that no penalty could be 
imposed unless the importer added, on his 
■entry, to tlie invoice price, with a view to 
raise it to the market value. 

THE COURT held: 1. That the appraise- 
ment of the iron at its market value in the 
market of Liverpool at the time of its ship- 
ment and exportation from that port, was 
lawful and proper, under the provisions of 
section 16 of the tariff act of August 30, 
1842 (5 Stat 563), and section 1 of the act 
of March 3, 1851 (9 Stat 629), Livei-pool be- 
ing a principal market of the country of the 
production of the iron. 

2. That the plaintiff was not authorized, 
by his protest to except to the competency of I 
the reappraisers, either for the reason that 
the general appraiser was one of them, or 
that the merchant appraiser was sworn by a 
custom-house appraiser, because, by his pro- . 
test, he did not conform to the requirements " 
of the act of February 26, 1845 (5 Stat 727), 
by setting forth distinctly and specifically 
the particulars constituting their disqualifi- 
cation, and wherein the provisions of sections 
16 and 17 of the act of August 30, 1842 (o 
Stat 563, 564), were not complied with by 
them, or by tlie collector, and what evidence 
the collector or the appraisers did not re- 
ceive, which was offered to be produced to 
them, and wherein any particular evidence 
V^as improperly considered by them,— so that 
no opportunity was given, within the intent 
of the act of February 26, 1845, to consider 
the objections, and correct any errors which 
might have been committed. 

3. That the protest did not object to the 
allowance of a commission of two and a 
half per cent, and that it was not made to 
appear to the court that such commission 
constituted the ground for charging the pen- 
alty of twenty per cent, or that the addition 
of that commission by the collector was con- 
trary to the reappraisal. 

4. That imder section 8 of the tariff act. 



of July 30, 1846 (9 Stat 43), the additional 
duty or penalty Of twenty per cent is charge- 
able alike whether the importer avails him- 
self of the privilege given by the section, 
and adds to his invoice, or whether the ap- 
praisal is made upon the invoice as originally 
made up. 
Judgment for defendant 



Case Wo. 5,493. 

GODDAKD V. MOOKBBE. 

[5 Cranch, 0. O. 666.31 

Circuit Court, District of Columbia. March 
Term, 1840. 

CoNTKACT TO Pat Debt of Axotheb — Enforoe- 

MEST BY CREDITOK— COSSIDEKATION. 

If a third person receive money from the 
debtor to pay the debt due to the creditor, and 
in consideration thereof promise the creditor to 
pay it, he is liable to the creditor in an action 
for money had and received; and the case is 
not within the statute of frauds, although there 
be no note or memorandum in writing to charge 
the defendant. 

Assumpsit for money had and received by 
the defendant for the use of the plaintiff. At 
the trial the plaintiff [John H, Goddard] offer- 
ed evidence tending to prove that a certain 
R. Mockbee, being indebted to the plaintiff 
in the sum of $110, made his promissory note 
dated February 1, 1837, payable to the order 
of the plaintiff sixty days after date, which 
note was produced by the plaintiff at the trial. 
That after the date of the note the defend- 
ant received from Mockbee a considerable 
amount of goods, &c.» and acknowledged to a 
competent witness that he had received the 
said property to pay the creditors of Mockbee, 
and that thfere was sufficient for that purpose, 
especially to pay the preferred creditors, 
among whom was the plaintiff. That the de- 
fendant afterward acknowledged that he had 
the greater part of the property, and had paid 
a curtailment on the note to the plaintiff. 
Whereupon, the defendant prayed the court 
to instruct the jury that upon the evidence 
aforesaid the plaintiff is not entitled to re- 
cover. But THE COURT (nem. con.) re- 
fused. 

The defendant then prayed the court to in- 
struct the jury that if they believe from the 
said evidence that the plaintiff holds the said 
Mockbee's note fpr the debt and has never 
released him from the debt, then the under- 
standing of the defendant was -collateral, and 
the plaintiff is not entitled to recover, al- 
though the defendant may have verbally 
promised to pay the plaintiff, upon a full con- 
sideration passed to him by the said Mockbee. 
Which instruction THE COURT also refused 
to give. 

The defendant then prayed the court to in- 
struct the jury that if they believe, from the 
evidence aforesaid, that the said Mockbee, be- . 



1 [Reported by Hon. William Cranch, Chief 
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ing largely indebted, assigned to the defend- 
ant certain personal property, upon his as- 
sumption to said Mockhee to pay the creditors 
of the said Mockbee; and that at the time of 
the said assignment and assumption the plain- 
tiff was the holder of the note aforesaid, and 
still holds the same, never having released 
tlie said debt; but the same being still a sub- 
sisting debt in full force; and that after re- 
ceiving the said property the defendant ac- . 
knowledged verbally that he had sufficient to 
pay the preferred creditors of the said Mock- 
bee, among whom was the plaintiff; and aft- 
erwards acknowledged that he had sold the 
greater part of the said property, and had paid 
the curtails upon the said note; then there is 
no evidence of any promise in writing by the 
defendant to pay the debt of the said Mockbee, 
and the plaintiff is not entitled to recover. 
Which instruction THE COURT also refused 
to give. 

The defendant then prayed the court to in- 
struct the jury that if they believe that the 
said note was made and indorsed for the ac- 
commodation of the said Mockbee, and that 
the plaintiff was but an indorser, then, to en- 
title the plaintiff to recover, it is necessary 
that he should prove that the said note was 
discounted, or put into circulation; and that 
some consideration has been paid by the plain- 
tiff for the note or on account of the same. 
But THE COURT refused this instruction 
also. 

R. J. Brent, for defendant, cited Weston v. 
Barker, 12 Johns. 276; Elting v. Yanderlyn, 
4 Johns. 237; Marshall v. Bronaugh [unreport- 
ed], in this court; Rice v. Barry [Case No. 11,- 
751], also in this court; Dewolf v. Rabaud, 1 
Pet. [26 U. S.] 475, 501. 

Mr. Hoban, for plaintiff, cited Roberts, 
Frauds, 234; Hughes v. McDermot [unreport- 
ed], in this court at last term; Olmstead v. 
"Greenly, IS Johns. 12; 5 Wheeler, 510; Cleve- 
land V. Farley, 9 Cow. 639. 

Verdict for the plaintiff. 



GODDARD (SALMON FALDS MANUF'G 
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Case 'No. 5,494. 

GODDARD et al. v. The TANGIER. 

[Brunner, Col. Cas. 602; i 21 Law Rep. 12.] 

Circuit Court, D. Massachusetts. 1857.2 

AGESOT — ADTHOKITr OP Agest. 

A clerk as such has no authority to bind his 
employer by an agreement to receive goods 
from a carrier at an unusual time; nor has a 
truckman such authority, 

[Appeal fro.m the district court of the United 
States for the district of Massachusetts. 



1 [Reported by Albert Brunner, Esq., and 
here reprinted by permission.] 

2 [Reversed in 23 How. (64 U. S.) 2S.] 



[This was a suit in admiralty by David 
Goddard, John H. Peai-son, and others against 
the bark Tangier (Charles Richardson and 
others, claimants). The district com-t dis- 
missed the libel (case unreported), and the 
libelants appealed to this court] 

C. B. Goodrich and C. P. Curtis, Jr., for 
libelants. 
R. Ohoate and J. M. Bell, for claimants. 

CURTIS, Circuit Justice. This libel is 
founded on a bill of lading of cotton, brought 
by the Tangier, and destroyed at the same 
time as that of the Salmon Falls Company. 
The circumstances relied on to distinguish this 
case from the last [Salmon Falls Manuf 'g Co. 
v. The Tangier, Case No. 12,265] are, that the 
mate of the bark testifies that, on Wednes- 
-day, he informed Solis, a clerk of the libelants, 
who had charge of receiving and taking away 
their cotton, that the stevedore would work 
on Thursday; and that Solis replied, if the 
stevedore worked, he should. Solis admits 
that something like this was said, but that he 
qualified it by saying he would work if the 
men were willing to do so, and Mr. Appleton 
would open the store into which they were 
putting the cotton. He also testifies that he 
subsequently told the mate he should not take 
cotton the next day, because Mr. Appleton 
would not open his store. 

Assuming that both the witnesses intend 
to tell the truth, and that each has related 
what rests on his memory, and I see no cause 
to doubt the honesty of either of them, the fair 
result of the evidence is, that at one time 
Solis led the mate to expect he would work 
on the fast-day, but afterwards informed him 
he should not And this is confii-med by the 
evidence of McDonald, who says the mate 
told him, on Thursday morning, Solis would 
■not be down that day. McDonough says he 
heard this said by the mate; and Clifford 
says he heard Solis tell the mate he should 
not work on Thm-sday. The master also tes- 
tifies: "I told Solis, in the course of con- 
versation, on Wednesday, that he should work 
on fast-day; he said they would take it all 
away; that they had plenty of stores then." 
He also testifies that when he applied to Mr. 
Goddard, on Wednesday, to hasten the re- 
moval of the cotton, Goddard referred him 
to Solis, as having charge of the removal. It 
is material to observe that neither the master 
nor the mate say that they were influenced 
in their action by what Solis said. On the 
contrary, each informed him, before he had 
said anything on the subject that the work 
would proceed on the fast-day. Stillit is com- 
petent for a consignee to agree to receive 
goods at an unusual time, when he is not 
bound to receive them; and if he should so 
agree, and they should be made ready for 
delivery at the agreed time, I think the lia- 
bility of the carrier would be terminated. But 
there is no evidence that the libelants them- 
selves agreed to receive their good on the 
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fast-day; and I do not find proof of authority 
in Solis to make such an agi'eement for them. 
All that appears is, that he had charge, as a 
clerk, of the receipt of the cotton. This must 
be understood to be an authority to receive it 
in the usual course of such business. He had 
no power to bind his employers by an agree- 
ment to depart from the \isual com'se of 
business, and put the cotton at their risk at 
a time and under circumstances when it 
would in the usual course of business have 
remained at the risk of the carrier. Sup- 
pose he had agreed to receive it in the night- 
time, or on Sunday, would this have affected 
his principals? And he had no better author- 
ity to agree to receive it at one unusual time 
than at another. 

Something was said at the argument re- 
specting the fact that a part of the cotton, 
which was landed on Tuesday, belonged to 
Goddard & Pritchard, and was burned. But 
I do not think it appeai-s that any part which 
was accessible on Wednesday was allowed to 
remain. On the contrary, it is shown by the 
libelants that they had ample storage room, 
and sufficient men and teams employed on 
Wednesday, to have removed all their cotton; 
and that the men ceased work between four 
and five o'clock p. m., because they could find 
no more of the libelants' cotton on the wharf. 
If any was there, it was so mixed with other 
cotton as not to be accessible with reasonable 
efforts, and consequently was not ready for 
delivery. In the case of Pearson the alleged 
agi-eement of the truckman to truck cotton 
on Thm-sday, ff proved, of which I have doubt, 
cannot avail the claimants. A truckman, as 
such, has no authority to bind a merchant to 
receive goods al an unusual time. The re- 
sult is that the decree of the district court 
must be reversed, and a decree entered for 
the value of the cotton lost with costs. 

[NOTE. Upon complainants' appeal the de- 
cree of the circuit court was reversed, Mr. Jus- 
tice Grier delivering the opinion. It seems- 
that the goods in question were destroyed by fire 
while lying on tlie wharf on the afternoon of 
the Thursday mentioned in the opinion of the 
circuit court, which was Thanksgiving Day by 
appointment of the governor of Massachusetts. 
The learned justice deliverinc: the opinion of 
the court remarked that the lilaelants appeared 
to have had no conscientious scruples in respect 
to work on that day, as they received goods 
from other ships and some from this; but the 
testimony is clear that, however great the lib- 
erty may be for those who choose to convert the 
day into a voluntary holiday for idleness or 
amusement, it never has been the custom of ves- 
sels discharging cargo on the wharves of Boston 
to cease work on that day, "On the whole, we 
are of the opinion, that the bark Tangier has 
made good delivery of her cargo to the consign- 
ee's care to the exigency of the bill of lading." 
23 How. (64 U. S.) 2S.] 
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GODDARD V. WEAVER. 

[1 Woods, 257; i 6 N. B. R. 440.] 

Circuit Comrt, D. Louisiana. April Term, 1S72. 

Baskkcptoy — Effect of Petition- on Pending 
ExECDTiox — Assignee's Title to Baxkuupt's 

PhOPEKTI" — DiSCHAJtGE OF LlEJJS — PUOPEKTY 

Held by Bankkdpt as Bailee — Bights of 
Shekipf and Assignee. 

1. Where an honest execution is issued 
against a bankrupt and levied upon liis property 
before a petition for bankruptcy has been filed, 
the filing of such a petition does not render ika 
execution and all the proceedings under it null 
and void. 

2. The assignee of a bankrupt is not the as- 
signee of his creditors; he takes only the bank- 
rupt's interest in property; he has no right or 
title to the interest which others have therein, 
nor any control over it, further than is expressly 
given to him by the bankrupt act as auxiliary 
to the preservation of the bankrupt's interest .for 
the benefit of his general creditors, 

[Cited in Re Steadman, Case No. 13,330; 

Maybin v. Raymond, Id. 9,338; Re McKen- 

na, 9 Fed. 34.] 
[Cited in Brown v. Brabb, 67 Mich, 22, 34 N, 
• W. 405.] 

3. If, at the commencement of proceedings in 
bankruptcy, the bankrupt has possession of 
property subject to certain fixed liens, the as- 
signee succeeds to his possession, and may dis- 
charge the liens and dispose of the property for 
the benefit of the general creditors; or, perhaps, 
he may sell the property before discharging the 
hens, and distribute the proceeds in the order of 
priority of the claims upon them. 

4. If, at the commencement of proceedings in 
bankruptcy, the bankrupt has not possession of 
a particular property except as bailee, but the 
same is in the hands of the sheriff under an ex- 
ecution and levy, the assignee cannot take such 
property out of the sheriff's hands without pay- 
ing the debt, or seeking the aid of the United 
States district or circuit court sitting in bank- 
ruptcy. 

[Cited in Thames v. Miller, Case No. 13,860; 
Kimberling v. Hartly, 1 Fed. 575.] 

5. If, in such ease, the sheriff proceed to sell 
the property, there is nothing in the bankrupt 
act [of .1867 (14 Stat. 517)] which renders void 
his acts done after the commencement of pro- 
ceedings in bankruptcy. The possession of th0 
sherifiE is a lawful possession; he has a species 
of property in the thing. 

6. The right of the sheriff, in such case to sell, 
extends to the entire interest of the debtor, and 
no assignment of that interest in bankruptcy or 
otherwise can divest the right of the sheriff. 

7. If the assignee can show that the exere'se 
of this right by the sheriff will materiallv affect 
the interests of the general creditors, the court 
will interfere, but not otherwise; it would do 
this if the bankrupt's interest was only that of a 
coproprietor, and the others were about to do 
any act to the property by which the banknipt's 
interest would be sacrificed or compromitted. 

^ 8. When divers persons have divers interests 
^°.*^? s^™6 thing, neither has a right to do what 
Will injure the others; and each must submit 
to judicial restraint imposed for the protection 
of the others' interests. 

_ 9. When any question is made as to the valid- 
ity of the judgment under which proceedings are 
being had, the bankrupt court is the appropriate 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.! 
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tribunal to investigate it; and proceedings un- 
der tlie judgment will be restrained as a matter 
of course, until that question is settled. 

Bill in equity, submitted on motion for the 
allowance of an injunction and the appoint- 
ment of a receiver. 

Wm. M. Randolph and M. M. Cohen, for 
complainant. 

Wm. H. Hunt, for defendant 

BRADLEY, Circuit Justice. On the 25th 
of November, 1871, Joseph D. Weaver filed 
in the Fifth district eoxirt of the parish of Or- 
leans, a petition for executory process 
against one Francis M. Fisk for the seizure 
and sale of certain buildings and improve- 
ments in the city of New Orleans, upon and 
in virtue of certain acts of mortgage im- 
porting confession of judgment passed, one 
in 1866, and the other in 1868. On the 27th 
of November, 1871, an order of seizure and 
sale was made,^ an execution was duly is- 
sued to the sheriff of the pai-ish, who levied 
upon and advertised the propert}' for sale. 
Afterwards, on the 27th of December, 1871, 
the said Fisk filed in the district court for 
the Eastern district of New Xorli, a petition 
to be declared a bankrupt, and was declared 
such accordingly. The sheriff's sale, how- 
ever, took place on the 6th of January, 1872, 
in pursuance of this advertisement, and 
Weaver became the purchaser of the prop- 
erty for the price of $16,200, a little less than 
the amount due him for principal, interests, 
and costs. 

The complainant who became assignee in 
bankruptcy of Fisk has filed this bill to set 
aside the sheriff's sale, and now moves for 
the appointment of a receiver to take pos- 
session of the property, and receive the rents 
and profits during the pendency of the suit, 
and for an injunction to prevent Weaver 
from intermeddling therewith. The grava- 
men of the bill is, that the sale was made 
after adjudication in bankruptcy, that Weav- 
ey, the purchaser, knew of such adjudica- 
tion, and m*ged forward the sale, notwith- 
standing an order of the district court of 
New York to suspend proceedings, and that 
the property sold for less than its value, 
having been sold for ?16,200, when it was 
worth $25,000. The defendant has filed an 
answer, in which he positively denies that 
he knew of the proceedings in bankruptcy 
at the time of the sale, denies that the prop- 
erty was worth more than he bid for it, and 
avers that the sale was made in good faith. 

It is admitted, however, by the defend- 
ant, that before the sale a paper was served 
on him purporting to be a copy of a decree 
in bankruptcy against Fisk, and another pa- 
per purporting to be a copy of an order of 
the New York district com-t, directing him 
to suspend proceedings in the collection of 
his claim; but neither paper was authenti- 
cated in any manner, and both he and his 
counsel believed them to be spurious, and a 
ruse on the part of Fisk to prevent the sale; 



and the Fifth district court of the parish 
of Orleans, being applied to on behalf of 
Fisk, to stay proceedings, refused to do so 
upon the unauthentieated papers which were 
served. 

In relation to the value of the property 
sold, the defendant is corroborated by the 
affidavits of several respectable witnesses. 

The fii'st question arising upon the case 
is, whether as mere matter of law, all pro- 
ceedings of the sheriff taken and had after 
the petition in banki-uptcy was filed were 
null and void. 

It is contended that they were null and 
void, because repugnant to that exclusive 
control over bankrupts' property which is 
vested in the bankrupt coui-t. I cannot agree 
to this proposition. 

Where an honest execution is issued against 
a banki-upt and levied upon his property 
before any petition for declaring him a bank- 
rupt has been filed, I cannot subscribe to 
the doeti-ine that the filing of such a peti- 
tion renders the execution and all the pro- 
ceedings under it, null and void. The as- 
signee of a banki-upt is not the assignee of 
his creditors. He is not the assignee of all 
the judgments, executions, liens and mort- 
gages outstanding against the bankrupt's 
property. He takes only the bankrupt's in- 
terest in property; he has no right or title 
to the interest which other parties have 
therein, nor any conti-ol over the same, fai'- 
ther than is expressly given to him by the 
bankrupt act, as auxilliary to, the pi-eseiTa- 
tion of the bankrupt's interest for the benefit 
of his general creditors. It would be absurd 
to contend that the assignee in banki'uptcy 
becomes ipso facto seized and possessed In 
entirety, as trustee of every article of prop- 
ei'ty in which the bankrupt has any interest 
or share. This would give him the king's 
prerogative which brooks not a divided do- 
minion in property in common with a sub- 
ject. 

If at the commencement of the proceedings 
in bankruptcy, the bankrupt has possession 
of property, subject to certain fixed liens, 
the assignee succeeds to his possession and 
may discharge the liens and dispose of the 
property for the benefit of the general cred- 
itors; or perhaps he may sell the property 
before discharging the liens and disti-ibute 
the proceeds in the order of priority of the 
claims upon them. Whether in all cases he 
cohld do this, it is not necessary to decide. 

But if at the commencemeht of the pro- 
ceedings in banla-uptcy, the bankrupt has 
not possession of a particular property ex- 
cept as bailee, but the same is in the hands 
of the sheriff under an execution and levy, 
I know of no authority which the assignee 
has to take such property out of the sheriff's 
hands without paying the debt, or seeking 
the aid of the district or circuit court sitting 
in bankruptcy. 

And if the sheriff proceeds to sell the prop- 
erty', I am unable to see anything in the 
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bantrupt act which renders void his acts 
done after the commencement of proceed- 
ings in hanki-uptcy. The possession of the 
sheriff is a lawful possession. He has a 
species of property in the thing. 

His right to sell extends to the entire in- 
terest of the debtor, and no assignment of 
that interest in bankruptcy or otherwise can 
divest this right of the sheriff. If the exer- 
cise of the right would materially affect the 
interests of the general creditors, and the 
-assignee can show this, the court will in- 
•terfere, but not otherwise. It wouid do this 
if the banlcrupf s interest was only that of 
a .coproprietary and the other coproprietors 
were about to do any act to the properry 
by wliich the bankrupt's interest would be 
sacrificed" or compromitted. 

When divers persons have divers interests 
in the same thing,, neither has a right to 
do what will injiure the others; and each 
must submit to judicial restraint imposed 
for the protection of the others' interests. 

It is upon this principle that courts ai'e 
authorized to intei-fere with rights other- 
-wise lawful in regard to property situated 
iis I have supposed. "Whilst, therefore, I 
Taave no doubt of the court's authority to 
stay the sheriff's proceedings in such a case, 
and even to set aside the sale when it can 
1)6 done without injustice to third parties, 
I cannot regard the sheriff's acts as abso- 
lutely void in -law, nor even as voidable, or 
suj)ject to conti-ol, except upon cause shown 
in a court having bankruptcy jiffisdiction. 
Of course when any auestion is made as to 
the validity of the judgment, the banla-upi 
•court is the appropriate tribunal to investi- 
gate it; and proceedings under the judg- 
ment will be restrained as a matter of course 
untilthat question is settled. But in the 
ease before us, no question is made as to 
the bona fides of the act on which executory 
process is issued^ nor of its validity in any 
respect. The answer has fully disposed of 
any charge of bad faith, and of the allega- 
tions as to the value of the property. Un- 
der the circumstances of this case, I do not 
think that I ought to appoint a receiver, or 
to issue an injunction. 
The motion is denied. 



Case :No. 6,496. 

GODDEFEOY v. The LIVE YANKEE. 

[Hofe. Op. 433.] 

District Court N. D. California. Feb, 18. 
1857. 

'General Average— Contribdtiox — Jettison of 
Deck Load. 
[1. Where the master, by the notorious and 
established usage of a particular trade, has 
the right to carry a part of his cargo on deck 
without obtaining the consent of the shipper, 
contribution will be allowed for a loss by 
jettison.] 

[2, If such usage only authorizes the stow- 
:age of certain kinds of goods on deck, then. 



to make the other shippers liable, it must ap- 
pear that such goods form a usual and cus- 
tomary part of the cargo of vessels in the 
trade.] 

[3. Where goods are carried on deck by spe- 
cial agreement with the owner, and at a lower 
rate of freight, he cannot have contribution 
for a loss by jettison, though the practice of 
carrying deck loads is invariable in the trade.] 

14. Where a cargo of lumber is taken to be 
carried "on deck and under deck," at a uni- 
form rate for the entire lot, witli the under- 
standing that part is to be laden on deck, the 
rate being less than if the load were all car- 
ried under deck, and it is the established 
usage to carry deck loads by express consent 
of owners, the shipper is not entitled to general 
average contribution for a jettison of the deck 
load.] 

In admiralty. 

J. P. Haven, for libellants. 

Whitcomb, Pringle & Eelton, for claimants. 

HOFFJilAN, District Judge. The libel in 
this case is filed to recover a general aver- 
age contribution for goods jettisoned from 
the deck of the above vessel. It is admitted 
that the cargo, which consisted of lumber, 
belonged to the libellants [Goddefi'oy, Sillem 
& Co.], and that it was taken on board to 
be carried "on deck and under deck," at the 
rate of .$8 per M. No difference as to the 
rate of freight was made between that part 
of the cargo carried on deck and that car- 
ried under deck, but the rate charged was 
agreed to, with the understanding that part 
of the cargo was to be laden on deck, and' 
was undoubtedly less than would have been 
demanded if the shipper had insisted that 
all his goods should be stowed in the hold. 
It was clearly established by the proofs that 
vessels engaged in the lumber trade on this 
coast universally carry deck loads. Capt. 
Noyes, the dock master of this city, testifies 
that for the last fomr years he has seen 
lumber vessels arriving almost daily, and 
that nearly every one brings a deck load. 
Capt. Swazey and Capt Cheever testify to 
the same effect, and E. E. Williams, the 
agent of the Mendocino Mills, from which 
the lumber in the case at bar was shipped, 
states that since 1851 there have been loaded - 
at those mills at least 250 vessels, and that 
every one carried a deck load. Capt. Bad- 
ger, a witness called by the claimants, testi- 
fied that he had made about 100 voyages in 
the lumber trade, and that he always carried 
a deck load. It is unnecessary, however, to 
recapitulate the evidence, for I understand 
that the existence of a notorious and uni- 
vei'sal usage on the part of lumber vessels 
to carry deck loads is not denied. The only 
question of fact contributed at the trial was 
whether the presence of a deck load ob- 
structs the navigation or affects the sea- 
worthiness of the vessel. The evidence on 
this point will be considered hereafter. 

The Consulate of ,the Sea, c. 141 (2 Pard. 
Lois Mar. p. 155), excludes from the benefit 
of general average goods stowed on deck 
with the consent of the owner. But if there 
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be no such consent the ship and the master 
ai'e liable, and the claim of the shipper upon 
the former is preferred to all others, except 
that of seamen for their wages. The Ordon- 
nanee of the Marine contains a similar pro- 
Tision, and by article 12, tit. 1. liv. 2 ("Du 
Capitaine"), the master is forbidden to carry 
any goods on deck, without the consent of 
the merchant, on pain of being responsible 
for all damages. With regard to the first 
provision, denying contribution for goods 
laden on deck, the reasons assigned by Valin 
are tliat the goods can only be on deck be- 
cause there is no room to stow them else- 
Avhere, or by the negligence or fault of the 
master in not putting them elsewhere, and 
that it is no more permitted him to overload 
his ship than to expose goods to the risk of 
falling into the sea by their improper stow- 
age. He adds that the reason why the arti- 
cle refuses payment by contribution for 
damage to goods so carried is that, as they 
<annot but embarrass the manoeuvring of 
the ship, the presumption is that they have 
been jettisoned before any necessity for a 
jettison has occurred, and solely because 
they hindered and embarrassed the naviga- 
tion. But this article does not, he says, ap- 
ply to vessels navigating "au petit cabot- 
age," or going from port to port, where the 
usage is to load the goods on deck as well 
as under deck. 2 Valin, Comm. p. 203. 
With respect to article 12, which prohibits 
the master from carrying goods on deck 
without the consent of the shipper, Valin 
obsei-ves: "It is obvious that merchandise 
on deck runs too great risk in a long navi- 
gation, and even whenever the ship is obliged 
to put out to sea, and no longer sails along 
the coast" But he says this article does 
not apply to the navigation "au petit cabot- 
age," where a usage to load perishable 
articles in boats without declcs, or on deck 
in boats with decks, has always been toler- 
ated, in consideration that otherwise freights 
would be higher. He then mentions a case 
in the Admiralty of Rochelle, in which one 
Rene Itiquet, "in consideration of the noto- 
riety of the usage," recovered a contribution 
from tlie ship, the freight and his coshippers, 
for a quantity of flour jettisoned from the 
deck of a vessel on a voyage "au petit ca- 
botage." 

The Code de Commerce, which re-enacts 
the provision of the Ordonnance prohibiting 
the master from carrying goods orl deck 
without the written consent of the shipper, 
also adopts Valin's qualification, and the 
provisions of the article are declared not to 
extend to voyage "au petit cabotage." Arti- 
cle 421 of the Code is in the precise terms of 
ai-ticle 13 of the Ordonnance, and the owner 
of the goods laden on deck is denied contri- 
bution for their loss by jettison, his only 
recourse being against the master. A ques- 
tion thus arose whether this provision was 
of universal application, and contribution for 
such goods could in. no case be claimed or 



whether the exception as to "petit cabotage" 
in article 229 was not also to be understood 
as applying to article 421. Emerigon in- 
clines to the opinion that the general terms 
of the latter article apply without qualifica- 
tion, and that no contribution can be de^ 
manded, and he cites an arret of the cours 
royale at Eennes, 24th January, 1822. Emer. 
tom. 1, p. 640. We have seen that Valin's 
opinion on the point, as it arose under the 
provisions of the Ordonnance is in favor of 
the claim, and Boulay-Paty, after citing 
Emerigon, examines the question, and agrees 
with Valin in opinion. 4 Boul.-P. Dr. Com. 
p. 5G7. But the question has been finally 
settled in French jurisprudence. By an ar- 
ret of the court of cassation of May 20, 1S45, 
cited in Rogron's edition of the Code de 
Commerce (page 761), it is decided that the 
owner of goods laden on deck on a voyage 
"au petit cabotage," who by article 229 has 
no recom'se against the master, can, not- 
withstanding the general language of article 
429, recover contribution against other ship- 
pers. 

We have seen that the master is prohib- 
ited by law in France from carrying goods 
on deck, without the written consent of the 
owner, in all cases except on the voyages 
specified. It is, therefore, only in this ex- 
cepted case that contribution can be claimed. 
It has accordingly been decided in France 
that where goods were carried on deck by 
the consent of the shipper, on a voyage i^ot 
"au petit cabotage," neither the owner nor 
insurer has the right to demand contribution 
from the master. An-et of the court of Bor- 
deaux, cited Rogron, Code de Comm. p. 506. 
This decision is in accordance with the pro- 
visions of the Consolato del Mare, which sub- 
jected the owner of goods, who consented to 
their being laden on deck, to the whole risk 
of that mode of stowage. Consol. del Mar. 
ubi supra. It is evident from what has been 
said that the general question, whether 
goods carried on deck according to a noto- 
rious and general usage of any trade, ought 
to be entitled to contribution, cannot arise in 
France, for the courts must apply the terms 
of the law to all cases not excepted, and the 
only excepted case is that of "petit cabot- 
age." But the reasons of that exception, as 
suggested by Valin, and which led to its 
adoption in the Code de Commerce, are of 
general application, and the exception 
should, in our system, which is not fettered 
by statutory enactments, be extended to all 
cases which fall within its principle. Voy- 
ages "au petit cabotage" in France are de- 
fined by statute. They include voyages be- 
tween French ports on the ocean, or from 
ports on the channel, to ports in England, " 
Ireland, Scotland, and Holland, and from 
ports on the JMediterranean to ports as far 
as Naples on one side and Malaga on the 
other. Dictionaire de Comm, In these voy- 
ages, the conveniences, if not the neeessitj', 
of trade, require that goods should be tak- 
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en on deck— all parties are informea ot tHe 
practice, and the shipper has no right to ob- 
ject that his goods are carried as allowed by 
law— nor can he know whether his goods will 
be on or under deck. As the other ship- 
pers participate in the reduction of freight, 
and as the ship has her capacity increased, 
it is but just that all should contribute for a 
sacrifice made for the common safety. 

The general question has, howeTer, been 
determined in England. In Gould t. Oli- 
ver, 4 Bing. N. 0. 134, it was held that the 
owner of goods laden on deck, according to 
the custom of a particular trade, is entitled 
to contribution from the ship owner for a 
loss by jettison. It is to be remarked that 
this principle was asserted, notwithstanding 
a plea by the defendant that there was no 
custom that a contribution should be made 
for such a loss, which plea was demurred to. 
In Milward v. Hibbert, 3 Adol. & E. (N. S.) 
p. 120, it was held, in an action against un- 
derwriters to recover the amount contribut- 
ed by the owner of the ship insured for a 
loss of deck cargo by jettison, that a plea 
that the cargo was laden on deck was bad. 
The mere fact that the goods were so laden 
was held not enough to relieve the under- 
writer from responsibility, "inasmuch as 
they may be placed there according to the 
usage of trade, and so as not to impede the 
navigation, or in any way increase the risk." 

In America, several cases, which are cited 
in the respondents' briefs, have arisen. In 
some of them, however, the point under con- 
sideration did not arise, nor does the prin- 
ciple on which the decision is based seem to 
be uniform. In Lenox v. Marine Ins, Co., 1 
Caines, 44, note, contribution was denied on 
the ground that goods on deck embarrass 
the navigation— and there was, accordingly, 
an implied agreement not to demand contri- 
bution. The same decision was made in 
Smith V. Wright, 1 Caines, 43, but in that 
case it appeared that the goods were shipped 
at lower freights, and the usage appeared 
to be against the claim. In Lenox v. Unit- 
ed Ins. Co., 3 Johns. Gas. 178, it was held 
that tlie owners of cargo, under cover, ought 
not to contribute to the jettison of goods on 
deck, "as they are not considered part of 
the cargo in which other shippers are inter- 
ested." In this case, there was no evidence 
of a usage to carry a deck load. In Dodge 
V. Bartol, 5 Greenl. 286, the claim was reject- 
ed, on the ground that the goods on deck 
were carried for half freight, and by the ex- 
press permission and assent of the shipper. 
In Cram v. Aiken, 13 Me. 229, it was consid- 
ered that by the commercial law goods 
shipped on deck are not entitled to the ben- 
efit of general average; that such was the 
law of France, except, in regard to boats 
and small vessels; and that no opposing 
English decision had been adduced. The 
cases of Gould v. Oliver and Milward v. Hib- 
bert, had not then been decided.' The goods 
in this case paid full freight, and it appeared 
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to be the usage to carry that kind of goods 
on deck. The claim was rejected, however, 
on the ground that goods so laden are pe- 
culiarly exposed, and increase the danger of 
navigation. In Brown v. Cornwall, 1 Root, 
CO, it was held that stock on deck jettisoned 
for the common safety is entitled to an aver- 
age loss. 

The text writers have generally acquiesced 
in the recent English decisions as settling 
the law on the question. They are so treat- 
ed by the editor of the last edition of Abbott 
on Shipping. Arnold (volume 2, Insurance, p. 
S90) says, "On proof of the usage they (i. e. 
goods on deck) are contributed for like other 
goods." Mr. Phillips maintains the same 
doctrine in a learned and elaborate opinion 
published in 3 Hunt, Mer. Mag. 432, and in 
the last edition of his work on Insurance 
(volume 2, p. 74) he says: "Taking into con- 
sideration the whole jurisprudence on the 
subject, the better doctrine, though opposed 
by some of the adjudications above cited, 
seems to be that a jettison of a deck load is 
to be contributed for in a general average, 
where the stowage of the jettisoned article 
on deck is justifiable, and the other parties 
have notice, by the policy or by usage or 
otherwise, that such articles may be so car- 
ried, and there is no plainly established 
usage negativing the right to claim such con- 
tribution." In O'Connor v. Neefus [unre- 
ported], in the district court for the Twelfth 
disti-ict of this state, it was held that where 
the usage in question exists a deck load lost 
by jettison must be contributed for. Judge 
Stoi-y, in his work on Bailments, seems to 
recognize the doctrine that in some cases, at 
least, goods stowed on deck may be conti'ib- 
uted for. If, he observes, "they are so taken 
on board with the consent of the owner, or 
■by a general custom binding him, he must 
bear the loss, unless, so far as he may been- 
titled to contribution, as in ease of general 
average." Story, Bailm. § 530. 

In this conflict of authority, a brief consid- 
eration of the objections to the doctrine con- 
tended for will not be inappropriate. The 
reason for excluding goods laden on deck 
from contribution, chiefly relied, is that as- 
signed by Mr. Justice Weston, in Cram v, 
Aiken, viz. that such a mode of stowage in- 
creases the difficulty of navigation. But this 
can hardly be deemed a reason for a uni- 
versal rule applicable to cases where the 
fact is otherwise, as it clearly may be, as 
said by Lord Denman in Mil'vyard v. Hib- 
bert But supposing it to be the case, and 
that there is some inconvenience attending 
this mode of transportation, yet, if these in- 
conveniences are incidental to the particular 
navigation, and well known to be so,— if the 
usage to carry deck loads is common and 
notorious,— the case would not seem different 
in principle from that where the usage justi- 
fied the stowage of flour with hogsheads of 
sugar, and the flour was injured in conse- 
quence. But the ship was held not to be re- 
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sponsible, for the shipper knew that his car- 
go would be stowed as every other cargo of 
the kind was stowed in a general ship in the 
particular trade. Baxter- v. Leland [Case 
No. 1,125], The shipper in this case sus- 
tained a loss, by reason of the presence of 
an article under deck, which injured his 
goods. But, inasmuch as the article was 
rightfully there according to usage, he Had 
no ground of complaint Is the case differ- 
ent if he sustains a loss by reason of the 
presence of a deck load, which is also right- 
fully and justifiably on board according to 
usage? 

It is said in Lenox v. Mutual Ins. Co., that 
goods on deck are not considered part of the 
cargo, in which other shippers are interest- 
ed; but if vessels in a particular trade noto- 
riously and universally carry part of their 
cargo in this manner,— if they are construct- 
ed to carry deck loads, and not considered, to 
be fully laden without them,— the goods so 
carried must be deemed as much a part of 
the cargo as the goods under deck. In 
Dodge V. Bartol, it is evidently supposed by 
the coin't that the exception in the French 
law, allowing contribution for deck loads in 
voyages "au petit cabotage," only applies to 
boats and small vessels going from one port 
to the next adjoining port, or for short dis- 
tances along the coast But we have seen 
that voyages to England, Scotland, Ireland 
and Holland, as well as in the Mediterra- 
nean, to Naples, Malaga, Sardinia and the 
Balearic Isles, are included within the term. 
If the exception be just as to such voyages, 
the voyage between this port and Cape Men- 
docino would seem to be within the reason 
of the exception. It is not intimated by 
Valin that deck loads in voyages "au petit 
cabotage" may not be somewhat more expos- 
ed than cargoes under deck, or that the 
navigation may not be slightly embarrassed 
in consequence. But they are allowed to 
be carried, and are contributed for on ac- 
count of the notoriety of the usage, "which 
has been tolerated in consideration that oth- 
erwise freights would be higher." The prin- 
ciple laid down by Valin therefor, and es- 
tablished by the court of cassation, and in 
Gould V. Oliver [supra], contemplates a case 
where a stowage, otherwise improper, Is jus- 
tified by a notorious usage, which the conven- 
ience or necessities of a particular trade have 
given rise to. It would therefore be no an- 
swer, in such case, to say that the risk was 
somewhat increased, or the navigation, to a 
slight degree, impeded. If this were not the 
case, there would be no reason for the gen- 
eral rule, and no necessity for seeking a jus- 
tification in the existence of the usage. Under 
this view it is unnecessary to examine par- 
ticularly the evidence as to the effect of deck 
loads of lumber on vessels of the construc- 
tion used in the trade. The testimony of 
the witnesses is conflicting on the point All 
agree, however, that deck loads of lumber are 
invariably carried by vessels in the trade. 
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and this fact may be safely appealed to as 
showing that the obstruction to navigation 
cannot be very great or the safety of the 
vessel seriously compromised by the prac- 
tice. It is undoubtedly attended by some 
inconveniences, and there is, perhaps, more 
strain and wear and tear of parts of the 
vessel. But, for this, she is indemnified by 
the freight on the additional cargo, which 
frequently exceeds by one-fom*th or one-third 
what she could carry tmder deck. "Whether 
or not her safety is due to the facility with 
which she can get rid of her deck load, 
rather than to her general ability to carry it, 
may be more doubtful. Deck loads are cer- 
tainly often jettisoned; but so are imder- 
deck cargoes. Whether, if two vessels have 
each a full cargo, and one carries her cargo 
partly on deck and partly imder deck, while 
that of the other is carried in the hold, the 
necessity for a jettison would sooner arise in 
the first than in the last case, is not very 
clear, from the evidence, but it would seem, 
fx'om the refusal of the ofiices to insure deck 
loads except at a very high premium, tliat 
the risk was considered greater. It is to 
be remembered, however, that a jettison of 
a deck load, when necessary to lighten her, 
is far more easily effected than if the hatches 
had to be opened, and cargo taken from the 
hold during a tempest. But it appears to 
me, as already stated, that this inquiry does 
not affect the question of contribution, as 
presented in this case. 

Another . reason assigned for withholding 
conti'ibution is that the law implies an as- 
sent on the part of the shipper not to claim 
it, or rather to assume the risk. But the in- 
quiry is, does the law imply such an assent? 
It can hardly be argued that the law denies 
it, because he has consented to waive it, 
—and his consent to waive it is implied be- 
cause the law denies it In cases where 
goods are taken on deck by special agree- 
ment and at a reduced freight, and where 
no usage exists justifying the master in 
carrying goods on deck without the consent 
of the shipper, it seems to me that his con- 
sent to assume the risk may reasonably be 
implied. In such cases the Consolato del 
Mare and the Marine Ordonnance deny him 
the right to contribution,— and the fact that 
his consent to such stowage is necessary 
to exonerate the master, seems to show that 
the goods are not properly on deck, and that 
there is no usage to carry them there, which 
would bind the underwriters or the other 
shippers. It is true that Mr. Phillips observes, 
in his opinion above cited, that "it does not 
appear what the rate of freight has to do 
with the question. The connecting the rate 
of freight in any way with the question 
of contribution seems, except in assessing the 
shipowner, to be entirely forced and fanci- 
ful." But with deference to so great an 
authority on this branch of law, it is to be 
observed— 1st, that we are now considering 
the question expressly in reference "to as- 
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gessing the shipowner"; and, 2dly, that in 
determining what are the risl^s -assumed by 
the shipper, when he consents to a lading on 
deck, the inquiry whether he. has received 
any equivalent for the risk said to be as- 
sumed appears rational,— and so it was con- 
sidered in Smith v. "Wright, 1 Caines, 43, 
and in Dodge v. Bartol, 5 Greenl. 286. Un- 
doubtedly there are other risks, such as dam- 
age by sea perils, &c., which the shipper 
confessedly assumed, and which may be a 
reason for paying less freight But still 
the risk of jettison is clearly the greater, 
if not the chief, risk with respect to lumber 
and all other goods not liable to damages 
by being wetted. And it is only such goods 
that ai'e usually carried on deck. But in 
addition, if the existence of a special agree- 
ment for stowage on deck, and the payment 
of a lower freight in consequence, affects the 
right of contribution as against the ship, it 
must also affect the right as against co- 
shippers. For-the exemption of the ship, if 
it be admitted, is on the groimd that the 
shipper has assumed the risk,— and the ship- 
per under deck, who knew that, though 
the ship might carry a deck load, yet it 
would be taken by special agreement, and 
at a reduced freight, and that the ship would 
not be liable to conti-ibute, has a right to 
insist that the risk should be borne by the 
party assuming it Moreover, if the ship- 
per who, by special agreemeni^ consents that 
his goods be carried on deck, and in conse- 
quence pays a lower rate of freight than the 
owner of similar goods carried imder deck, 
is allowed a contribution, he is in a better 
situation than the latter,— for he incturs but 
the same or nearly the same risk if his goods 
are not liable to damage by wet, and he has 
them transported at perhaps half freight 
The exception to the general rule, denying 
to deck goods the benefit of contribution, 
should, therefore, be restricted to cases fall- 
ing within the principle of those decided in 
English and French jurisprudence. 

Where the master has, by the notorious and 
established usage of a particular trade, the 
right to carry a part of his cargo on deck 
without obtaining the express consent of the 
shipper, it is but just that contribution should 
be allowed. If, as in voyages "au petit 
cabotage" in France, and in the case of 
steamboats with us, any of the goods of any 
shipper may, by usage, be so carried-, they 
are as much part of the "cargo" when so 
stowed as if under deck. To make the loss 
by jettison fall solely upon him whose goods 
happen to be on deck, would be to fix thcci 
loss where accident or an improper discrim- 
ination on the part of the master, and not 
justice, causes it to fall. If the usage only 
authorizes the stowage of certain kinds of 
goods on deck, then, to make the other ship- 
pers liable, it should appear that such goods 
form a usual and customary part of the 
cargo of vessels in the trade,— so that the 
shipper under deck has a right to expect that 



they will be on boai-d, and, if on board, will 
be so carried. On the other hand, if it ap- 
pears that though the practice of carrying 
deck loads is general, and even invariable, 
in the trade, yet that they are so carried by 
a special agreement with the owner, and 
with his express consent, and at a lower rate 
of freight the case seems to fall within the 
general rule of the Oonsolato, denying con- 
tribution to the owner of the goods who ex- 
pressly consents to a stowage on deck. "When 
that consent is necessary to be obtained, be- 
fore the goods can be so stowed without mak- 
ing the ship responsible, and when it has 
been given, and a lower freight paid, it is 
but reasonable to construe it as an agree- 
ment on the part of the shipper to assume 
the risk, and shippers under deck, who have 
paid full freight, ought notto contribute. Such 
I understand to be the view taken by the 
leai'ned judge of the Twelfth district court. 
In his opinion, he observes: "By the usage, 
no distinction is made in the price. The mas- 
ter has' the right to stow the cargo on deck 
or below deck, as he pleases. Suppose the 
master fills the hold with his own lumber, 
and puts the shipper's lumber on deck, shall 
the latter take the whole risk of vessel and 
cargo? Suppose two shippers have an equal 
Quantity of lumber on board, js the risk and 
right to contribution to depend upon the ac- 
cidental ch'cumstance that the master has 
stowed the lumber of one on deck, and of the 
other imder deck?" In the ease, as pre- 
sented to that court, this reasoning seems con- 
elusive. But, suppose that one -of the two 
shippers has insisted, as the usage gives him 
a right to do, that his lumber be carried un- 
der deck, while the other has consented that 
his lumber be carried on deck, but atareduced 
freight, it would seem unjust that the risk 
should be equal, merely because the vessels 
in the trade are accustomed to carry deck 
cargoes on such terms. 

In the case at bar, it appears that the deck 
loads are generally, if not invariably, car- 
ried. But it is always with the express con- 
sent of the shipper, and where, as in this 
case, all the cargo belongs to one shipper, 
who consents that part be carried on deck, 
a uniform freight is charged on the whole, — 
but less than would be demanded if all had 
to be stowed under deck. No usage has 
been proved which authorizes the master to 
carry any part of the cargo on deck, without 
the consent of the shipper. It is also stated 
by several witnesses that the usage and gen- 
ei-al understanding is that the shipper, by 
consenting to this mode of stowage, assumes 
the whole risk, and that deck loads are not 
contributed for. But the usage which is sup- 
posed to establish that deck loads ai'e not 
conti'ibuted for is not without exceptions, and 
it seems to me rather the general impression 
as to a rule of law than a usage which should 
alter that rule. It is, as Mr. Phillips says, 
"giving the doctrine the name of usage." 
But the general usage and understanding 
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with regard to the effect of the express con- 
sent given by the shipper that his goods be 
earned on deck ought not, I think, to be dis- 
regarded, especially when it is in conformity 
with the construction which, if the foregoing 
views be correct, the law gives to the agree- 
ment. If contribution be allowed for goods 
carried on deck by express agi'eement with 
the shipper, the practice would soon become 
common and ripen into a usage, or what 
would appear to be such to a com-t of jus- 
tice. For the master would be exonerated 
from liability by the agreement with the ship- 
per, and the latter would be seciu:e of an 
indemnity by contribution, while at the same 
time he pays less freight The salutary 
rule of the ancient sea laws would thus, in 
practice, be abrogated, and shippers under 
deck be subjected to an unjust burden. It 
seems, therefore, required by sound policy 
that contribution should be made only in 
those cases where the usage is of so positive 
and determinate a character as to allow the 
master to carry goods on deck without and 
independently of the express consent of the 
shipper. I think, therefore, though I affirm 
the general proposition so ably and zealously 
maintained by the advocate for the libellants, 
and consider that deck loads are not always 
to be denied contribution, yet that the pres- 
ent case does not fall witJiin the exceptional 
class In which such contribution can be 
claimed. 
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GODFREY V. BEARDSLEY. 

[2 McLean, 412.] i 

Circuit Court, D. Indiana. May Term, 1841. 

Pdblio Lands — Right op Indians to Use— How 
Divested — Treaties — Coxstkuction — Ac- 

KNOAVLEDGMENT OP COXVETASOE—IN' ADEQUACY 
OF CONSIDEIJATION — ^NOTICE OF CLAIM. 

1. The fee in unsold lands is either in the 
federal or state governments. The Indians 
have only a right of use, which, however, can 
not be divested, except by purchase or war. 

[Cited in McKay v. Campbell, Case No. 8,- 
840.1 

2. An Indian treaty, which cedes lands with- 
in certain boundaries, reserving certain parts, 
does, in no respect, change as to such parts the 
original right. But, if a treaty declares there 
shall be granted certain tracts designated, to 
certain persons, and, in the same article, these 
are referred to as grants, they are held to oper- 
ate as such. 

3. The trea.ty is best explained by itself. 

4. "Where, in a treaty, the lands are reserved 
and granted to individual Indians, the lands 
can not be conveyed without the permission of 
the president and that permission may be given 
in such form as the president shall think proper. 
Such permission having been given by the 
president, his successor can not revoke or an- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



nul it, especially where the rights of a third 
person are concerned. 
[Cited in Pickering v. Lomax, 145 U. S. 310; 

12 Sup. Ot 861.] 
[Cited in Crews v. Oleghorn, 13 Ind. 439; 
Steeple v. Downing, 60 Ind. 496.] 

5. The acknowledgment and recording of a 
conveyance of land, in Indiana, operates as 
proof of the instrument and notice. They are 
not necessary to the validity of the deed. 

6. Inadequacy of consideration no ground to 
infer fraud, unless it is so great as at once 
to strike every person with its grossaess. 

7. Notice of a claim is sufficient if it put the 
party on inquiry. 

8. Evidence of identity, which describes the 
land so as to distinguish it from other tracts, 
sufficient for a deed, and, also, in an action of 
ejectment. 

At law. 

Smith, Butler & Bates, for plaintiff. 
Stevens & Switzer, for defendant 

OPINION OF THE COURT. This Is an 
action of ejectment brought by the lessor of 
the plaintiff, to recover possession of a sec- 
tion of land on the St Joseph river. To es- 
tablish his title, the plaintiff introduced in 
evidence an Indian treaty, of a cession of 
land, held at Chicago, between Lewis Cass 
and Solomon Sibley, commissioners on the 
part of the United States, and the Ottawas, 
Chippewas and Pottawattamies, the 29th Au- 
gust, 1821. In this treaty, among other res^ 
ervations of land, there was reserved to 
Pierre Moran, a Pottawattamie chief, one 
section of land. In the treaty it was provid- 
ed, that the land therein stipulated to be 
granted, shall never be leased or conveyed by 
the grantees or their heirs, to any persons 
whatever, without the permission of the pres- 
ident of the United States. And such tracts 
shaU be located after the said cession is 
smweyed, and in conformity with such sur- 
veys, as near as may be, and in such manner 
as the president may direct A petition of 
Pierre Moran to President Adams, for leave 
to sell the land, was offered. That this leave 
should be given, was recommended by Lewis 
Cass, governor of Michigan, &c., and Thom- 
as L. McKinney, superintendent of Indian af- 
fairs. On the "petition was indorsed, "the 
request of the petitioner, Pierre Moran, is 
granted." Signed, John Q. Adams, and dated 
the 28th Novembei-, 1826. The copy of a 
deed was then offered, from Pierre Moran 
to Richard Godfrey, the lessor of the plain- 
tiff, for the above section of land, dated the 
2d February, 1827. The deed was acknowl- 
edged and recorded, in Monroe county, Mich- 
igan, the same year. The consideration nam- 
ed was three hundred dollars. By consent, 
the signatm-es of the witnesses to this deed 
were proved by persons who were acquaint- 
ed with their signatures, and who had seen 
and examined the original deed. The orig- 
inal, with the proceeding thereon, was filed 
In the land office, and copies, as above, were 
certified; Jvnd, it appeared, that this was the 
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usual com*se of the land office. On this proof 
the copy was admitted. A map from the 
general land office, and several letters from 
tlie commissioner of the general land office, 
to the register of this land disti-ict, showing 
that section five was the land in controversy, 
were offered, which were objected to, on the 
gi'ound that the letters of the commissioner 
were not evidence, as between the present 
parties. The fifth section of the act, entitled 
"An act to reorganize the general land office," 
approved the 4th Jidy, 1836 [5 Stat 111], pro- 
vie is, that it shall be the duty of the com- 
missioner to cause to be prepared, and to 
certify, under the seal of the general land 
office, such copies of records, books and pa- 
pers, on file in his office, as may be ap- 
plied for, to be used as evidence in courts of 
justice. The objection was overruled, and 
the evidence admitted. Evidence was then 
o£fei*ed to show that the consideration was 
one dollar per acre, and not the amount nam- 
ed in the deed; that the sum of one hundred 
and twelve dollars was paid, and the res- 
idue was to be paid when Godfrey received 
the patent from the government. Objection 
being made, that a different consideration 
can not be proved, from the one stated in the 
deed, the com't said that, in England, the 
rule seemed to be settled, that where the con- 
sideration was acknowledged to be received 
in the deed, and the grantee, his heirs, &c., 
were released from the payment of the same, 
the grantor was estopped from showing, in 
conti'adiction to the deed, that the considera- 
tion had not been paid. Baker v. Dewey, 1 
Barn. & 0. 704. But the American rule, with 
the exception of decisions in Maine and 
North Carolina, is believed to be different 
Where the operation or effect of the deed is 
not attempted to be impeached, the considera- 
tion, named in the deed, is treated like the 
date, as formal, merely, and a different sum 
may be shown to have been paid, or agreed 
to be paid. McCrea v. Purmort, 16 Wend. 
4G0; Goodwin v. Gilbert, 9 Mass, 510; Har- 
vey V. Alexander, 1 Rand. [Va.] 219. The 
objection was overriUed, and the evidence ^ 
admitted. 

To rebut the allegation of fraud- set up 
by the defendant, several witnesses were ex- 
amined, who stated, at the time the above 
pm'chase was made, the land was not consid- 
ered worth more than one dollar per acre. 
One of the witnesses stated he considered the 
land, under the circumstances, worth less 
than the above sum. And here the plaintiff 
rested his case. The defendant then offered 
& deed for the same land to him, considera- 
tion named, fifteen hundred dollars, dated 
21st April, 1831, and acknowledged on the 
same day. On this deed there were the fol- 
lowing indorsements: 

"I certify that the sum of fifteen hundred 
dollars, for the land within mentioned, has 
been amply secured by a mortgage on said 
land. Five hundred dollars are to be paid, 
when this deed is approved, and. the balance, 



of one thousand dollars, to be paid in three 
equal annual payments; and I respectfully 
recommend the conveyance for approval. 
16th May, 1S31. Signed, John Tipton, Indian 
Agent, &c. 

"Washington, 13th Januaiy, 1832. I here- 
by approve and sanction the within deed of 
conveyance, from Pierre Moran to H. Beards- 
ley; and that, before the same shall be de- 
livered to the purchaser, the Indian agent 
cause to be paid out of iiie purchase money, 
to Richard Godfrey, the sum of one himdred 
and twelve dollars, the amount paid by him, 
and received by said Moran. And that the 
balance of the purchase money the said agent 
cause to be secured, by a valid mortgage, 
on the property herein conveyed. Signed, 
Andrew Jackson." 

Several witnesses were examined by the 
defendant^ some of whom stated, when he 
made the purchase, the land was worth fif- 
teen hundred dollars; and Col. Edwards 
thinks it was worth three dollars per acre, 
in 1828. The plaintiff then proved, by several 
witnesses, and by the confession of the de-. 
fendant that, at the time the deed was ex- 
ecuted to him, in the office of the Indian 
agent, and in his presence, Pierre Moran 
said that he had sold the land to Godfrey, 
but that he refused to pay him for it, and he 
would sell it again. Th^ land, it seems, is 
veiy valuable, mills having been constructed 
on a part of it, and also a town. 

The facts being before the court, the ques- 
tion was raised as to the validity of the plain- 
tiff's deed, which was argued at length. 
Three grounds were assumed: First That 
the legal title is still in the government, no 
patent having issued to Pierre Moran. Sec- 
ond. That the sanction given by Mr. Adams 
to the sale, was informal and invalid. Third. 
It was revoked and annulled by his successor, 
Gen. Jackson. 

It is admitted that the legal title to their 
lands has never been considered, by any 
branch of the federal government, as vested 
in the Indians. And hence it has been held, 
tliat a state might grant the fee in lands, oc- 
cupied by Indians, subject to their right. The 
Indian right is that of occupancy; and, until 
this right sliall be estlnguished by purchase, 
no possession adverse to it can be taken. It 
is also admitted, that a mere reservation of 
the Indian right to a certain part within de- 
scribed boundaries, leaves the right reserved, 
as it stood before the cession. But, on look- 
ing into this treaty, there will be found, in the 
case of Pierre Moran and many others, more 
than the mere reservation of the Indian right. 
The first article of the treaty sets out the 
boundaries of the cession. The second article 
provides, "there shall be reserved" certain 
tracts of six, four, and three miles square, 
for the use of the Indians. And, in the third 
article, it is declared, "there shall be granted 
by the United States, to each of the following 
persons, being all Indians by descent, and to 
their heirs, the following tracts of land." 
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(Pierre Sloran is enumerated as owning one 
section, under tlie aliove provision.) And, in 
the conclusion of the third article, the lan- 
guage is, "the tracts of land herein stipulated 
to be granted shall never be conveyed, &c., 
except by permission of the president" It 
is insisted that, although this treaty having 
been ratified, is the law of the land, it can not 
operate as a grant That a patent is neces- 
sary to convey the title, and that the words of 
the treaty, "there shall be granted," evident- 
ly referred to the emanation of a patent or act 
of congress. There is no mode by which the 
intention of the parties to an instrument can 
be more certainly ascertained than by com- 
paring the words of the part controverted, 
with the words used in other parts which are 
not controverted. Now, in the third article, 
in which the words, there shall be granted, 
&C., are used, but two sentences below it 
the following words are found: "the land 
granted to the persons immediately preceding, 
shall begin," &e. The words immediately pre- 
ceding, as it regards the grant are, in no re- 
spect, different from the words which follow, 
and which include the right of Pierre Moran. 
And if the preceding words amount to a grant, 
as the treaty expressly declares they do, there 
can be no doubt as to the character of the 
titles that follow. This is: clearly shown in 
references to individual grants in the same ar- 
ticle. To John B. La Dime, son of, &c., one 
half section, adjoining the tract before grant- 
ed. To Jean B. Ohardonai, 'two sections of 
land, adjoining the tract granted to John B. 
La Dime. To Pierre Le Clerc, one section of 
land, above, and adjoining, the tract granted 
to Moran and his children (referring to the 
tract now under consideration). To Antoine 
Eoland, one half of a section, adjoining, and 
below, the tract granted to Pierre Moran. In 
the same article there are several other ref- 
erences to the lands designated, as given to 
individuals, which are called grants. But, to 
give a construction to this part of the treaty, 
it is unnecessary to rest upon the exposition 
given in the same article. Other parts of the 
treaty show how the words, shall be, are ap- 
plied. In the second article, it is declared 
"there shall be reserved," &c. "Was this an 
act done, or to be done? The sixth article de- 
clares the United States shall have the privi- 
lege of making and using a road, &c. Does 
this grant require any future action to give 
full etfect to it? In the fiftti article it is de- 
clared, that "the stipulation contained in the 
treaty of Greenville, relative to the right of 
the Indians to hunt upon the land ceded, &c., 
shall apply to this treaty." Does not this right 
vest, without any further act by the United 
States? A legislative grant requires no fur- 
ther evidence of title. This treaty is a law, 
and it has been acted under by the executive, 
as containing a grant to Pierre Moran. No 
patent has been issued, nor has one been deem- 
ed neeessaiT, to perfect the title. A convey- 
ance of it has been authorized by the presi- 
dent From the words of the treaty, and the 



construction which has been given to it, we 
can entertain no doubt that the fee was vested 
in Pierre Moran. lu the Spanish treaty of 
1S19, which ceded the Floridas to the United 
States, the eighth article declared that "all 
grants of lands, made before the 24th of Jan- 
uary, 181S, by his catholic majesty, &c., shall 
be ratified and confirmed, to the persons in 
possession of the lands, to the same extent 
that the same grants would be valid, if the 
territories had remained under the dominion 
of his catholic majesty." These words, in the 
case of U. S. v. Arredondo, 6 Pet. [31 U. S.] 
743, were considered as importing a present 
confirmation. And the same construction was 
affirmed, in the case of U. S. v. Pereheman, 
7 Pet [32 U. S.] 89. In this case the chief jus- 
tice says: "Although the words, 'shall be rati- 
fied and confirmed,' are properly the words of 
contract, stipulating for some future legisla- 
tive act, they are not necessarily so. They 
may import that they 'shall be ratified and 
confirmed' by force of the instrument itself." 
And the court overrule a different construc- 
tion, given to this same clause of the treaty, 
in the case of Foster v. Neilson, 2 Pet [27 U. 
S.] 314. 

The second objection, that the sanction to 
the sale, given by Mr. Adams, was informal 
and invalid, cannot be sustained. Neither 
the treaty, nor any law, prescribed the form 
in which this sanction should be given. The 
treaty imposed the duty upon the president, 
and he could execute it in such form and 
manner as his discretion should dictate. 
Now, where this power is so exercised, how 
can the form be objected to? Can the ju- 
diciary declare the act invalid, because the 
form in which it was done is not exactly in 
the manner they should have prescribed? 
The executive, as an independent branch of 
the government, has the same right to adopt 
its own forms, in the performance of its own 
duties, as the judicial or legislative depart- 
ments. The law-maldng power may pre- 
scribe the form in which judicial or exec- 
utive duties shall be done; but where a 
duty is enjoined, and this is omitted, the dis- 
^cretion of the department, as to the mode, 
must be exercised. Except by the permis- 
sion of the president, Pierre Moran could 
not convey this laud. That permission was 
obtained before the deed was executed. 
Now, whether it would have been more ju- 
dicious to have witliheld the sanction until 
the execution of the deed, is a matter about 
which differences of opinion may exist But 
whether given before, or after the deed, it 
is equally within the power of the president 
It may be proper, however, to remark that, 
as the conveyance could not be made with- 
out the permission it would seem that thft 
permission should precede the execution of 
the deed. 

The last position, that the permission given 
by Mr. Adams was revoked and annulled 
by Gen. Jackson, is wholly untenable. What- 
ever acts may be done under the pretence of 
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reform by the cliief executive, unless sucTi 
acts depend upon his discretion, and come 
.within his executive duties, they are utterly 
null and void. They can vest no right, nor 
afford any ground of justification; much 
less can they divest private interests— in- 
terests which have been acquu*ed under the 
laws of the coimtrj'. It Is difficult to per* 
ceive under what pretence this power was 
attempted to be exercised by Gen. Jaclison. 
He had the same power as his predecessor, 
and no greater. The executive function hav^ 
ing been exercised on the subject, the power 
is exhausted. And this is especially the case, 
where the interest of a third party is in- 
volved. Under no notion that the power had 
been injudiciously exercised by Mr. Adams, 
or that Pierre Moran had not made a good 
bargain, or on any other pretext, had Gen. 
Jaclvson any right to annul the permission 
granted. There is, Indeed, one ground, and 
only one, on which this act- might be placed, 
and that is, that it had been inadvertently 
done without a knowledge of the act of his 
predecessor. But such a supposition can not 
arise, as, by the indorsement of Gen. Jacli- 
son upon the deed of Beardsley, it seems ho 
^ad a full knowledge, not only of prior per- 
mission to convey, but that, under it, a con- 
veyance had been executed. Indeed, evi- 
dence of this remained on file in the general 
land office. This act of Gen. Jackson can not 
be placed upon a supposed fraud by God' 
frey, in obtaining a conveyance from Sloran. 
If fraud existed, the courts were open to in- 
vestigate it, as between Moran and his 
grantee. It was not a matter which the exec- 
utive could try. Besides, fraud is not to be 
presumed. That it may be established hj 
ex parte evidence, on inquiry by the execu- 
tive, and the rights of a party annulled, 
without notice, would be a principle as new 
in pi^ law of evidence, as it would be singU' 
lar as a rule of property. A question is also 
raised, whetlier ijie deed of Moran to God- 
frey, never having been acknowledged and 
;recorded within the state of Indiana, as the 
law requires, can be treated as an operative 
conveyance. The power of the state is un- 
doubted, in regulating the mode in which 
real property within it shall be transferred, 
either by deed or operation of law. Under 
the statute, the acknowledgment and record- 
ing of the deed operates as notice, but is not 
necessary to its validity. 

HOIiMAN, District Judge (charging jury). 
First That fraud is never to be presumed, 
but may be proved by circumstances; that, 
to infer fraud from inadequacy of considera- 
tion, it must be so great as to strike any one 
at once; that, from some of the witnesses, 
it would seem, the consideration paid, and 
agreed to be paid by Godfrey to Moran, was 
the full value of the land, under the circum- 
stances which then existed. Second. That, 
if the jury believe that Beardsley had notice 
of the existence of Godfrey's claim, at the 



time he received his conveyance, or before 
he paid the consideration, the defendant 
could not be protected as an innocent pur- 
chaser, for a valuable consideration, without 
notice. Third. That the evidence identify- 
ing the land was sufBcient, If it showed tlie- 
situation of the premises, so that they could 
be distinguished from other tracts of land. 
That this Is a good description in a deedr 
and, also, in an action of ejectment. Fourth. 
That, in the opinion of the court, there was 
no evidence that the one hundred and twelve 
dollars had been paid to Godfrey, as requir- 
ed by the indorsement on the deed of Beards- 
ley by Gen. Jackson, 

- The jury, having been out a part of two 
days, returned into court, and, declaring that 
they could never agree, the court discharged 
them, and continued the cause. 
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Case ]Sro; 5,498. 

GODFREY V. GILMARTIN. 

[2 Blatchf. 340.] 1 

Circuit Court, S. D. New York. Oct 15, 1851. 

Admiralty Appeals — Jurisdictional Amodnt — 
Interest — ^Affirmance — Costs. 

1. Where an action in personam is brought 
in the district court, in admiralty, on a money 
demand amounting to less than ?50, but the 
libellant's claim, with interest, amounts to 
more than ?50 at the time the decree is made 
by the district court, and he has a decree in 
that court for more than ?50, an appeal lies to 
this court from such decree. 

2. On such appeal, the action becomes a plen- 
ary suit in this court, and, if the decree is af- 
firmed by this court with costs, full costs of 
this court may be taxed. 

This was an appeal [by Jonathan Godfreyl 
■from the clerk's taxation of costs. The suit 
was an action in personam, brought in ad- 
miralty, in the district court, on a money 
demand amounting to less than $50. The 
libellant's claim, with interest, amounted to 
more than $50 at the time the decree was- 
made by the district com-t, and he had a de- 
cree in that court for more than $50. After 
this court had, on appeal, affirmed the decree 
with costs, the derk taxed full costs of this 
court against the respondent [Daniel Gilmar- 
tin], from which taxation he appealed. 

THE COURT held that the case was one- 
in which an appeal was allowed by law, and 
that, on the appeal, the action became a 
plenary suit in this coiu± and carried full 
costs of this comrt 



GODFREY (aiORSE v.). See Case No. 9,- 
856. 

GODLEY (UNITED STATES v.). See Case 
No. 15,221. 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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Case No. 5,499. 

GODY V. PLANT. 

[4 Crancli, 0. C. 670.] i 

Circuit Court, District of Columbia. March 

Term, 1836. 

j'ustice op the peace — authobitt to bind 

Okphax Child. 

Justices of the peace have no authority to 

bind out an orphan child while the orphans' 

■court is in session. 

Upon petition of Thomas Gody to be dis- 
charged from the service of James K. Plant, 
who claimed the petitioner as his apprentice, 
it appearing that he was bound out by two 
justices of the peace, as an orphan, upon a 
day in -which the orphans' court was in 
session. 

THE COURT discharged the apprentice, 
being of opinion that under the Maryland 
Acts 1793, c. 45, and 1794, c. 47, the justices 
had no power to bind out an orphan while 
the orphans' com-t was in session. 
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Case 1^0. 5,500. 

In re GOEDDE et al. 

[6 N. B. R. 295.32 

Circuit Court, S. D. Illinois. 1873. 

Pautsership— FiKM AST) IndiviuuaIi Creditors 

— Uaskruptcy op Pautsee. 

A. and B. were copartners in trade, but A. 
owned most all of the property put into the 
firm, in his own individual right, and at the 
time of the formation of the partnership was 
in debt to some extent. This property was all 
he was worth and his individual debts were 
contracted on the strength of this property. 
The firm carried on business several years, 
when the bulk of copartnership property was 
sold out under a deed of trust given by the 
firm to secure firm indebtedness, but no formal 
dissolution took place. A short time after- 
wards A. filed his voluntary petition m bank- 
ruptcy; at this time the copartnership assets 
consisted of some personal property and a few 
outstanding accounts from which the assignee 
realized nothing. Sdd, that the individual and 
copartnership creditors should share equally. 

[Cited in Re Rice, Case No. 11,750.] 

The assignee and Fink & Nasse agree that 
-the following is a statement of the facts re- 
lating to the bankrupt and his estate, and 
business connections pertinent to the appli- 
cation of Fink & Nasse for a distribution of 
the estate to the creditors pari passu as their 

claim's have been proved: On the day 

of May, eighteen hundred and sixty-five, 
Bernard Goedde and George Scheuneberg 
became copartners in business under the 
name of Goedde & Co., for the purpose of 
carrying on the flouring business. At this 
time, Bernard Goedde individually was, and 
until the bankruptcy, remained the owner 
of the property from which the moneys now 

1 [Reported by Hon. William Granch, Chief 
Judge.] 

2 [Reprinted by permission.] 



in question were realised by the assignee. 
This was all he was worth at the time his 
individual debts were contracted, and they 
were contracted on the sti-engtli of this prop- 
erty. Most of the individual debts existed 
at the time of the formation of the copai-t- 
nership. The firm eonthaued to do business 
till January, eighteen hundred and sixty- 
eighl^ when embarrassments of a financial 
character led to a partial stoppage, that is 
to say, they ceased to manufacture flour, but 
the copartnership was never dissolved other- 
wise than as may result in law from tlie 
facts here stated. On the second of Jlay, 
eighteen hundred and sixty-eight, the bulk 
of the copartnership property was sold out 
under a deed of trust given by the firm to 
secure firm indebtedness other than that of 
Fink & Nasse. On the twenty-second of 
May, eighteen hundred and sixty-eight, these 
proceedings began, upon the voluntary peti- 
tion of Bernard Goedde. No proceedings by 
or against George Scheuneberg were had by 
copartnership or other a-editors. At the 
date of the bankruptcy proceedings, the co- 
I)artnership assets consisted of some personal 
property and a few outstanding accounts, 
both of small value. From them the as- 
signee has realized nothing. Scheuneberg at 
the date of the bankruptcy, had become and 
was insolvent, on account of the copartner- 
ship indebtedness, and so remains. He owed 
some individual debts, and had little indi- 
vidual property. The copartnership cred- 
itors, when their debts were contracted, 
knew of the ownership by Goedde of the 
individual property before referred to. 
Scheuneberg has resided during all the time 
mentioned in the Southern district of Illi- 
nois. The individual creditors who have 
proved their debts are, John B. Livingstone, 
Clemens Charles Goedde and Clemens 
Goedde. The copartnership ' creditors who 
have proved their debts are, John Trendly, 
administrator, Sebastian Pfeiffer, deceased, 
and Fink & Nasse. 

On the foregoing statement of facts, the 
assignee contended that the individual cred- 
itors -were entitled to be paid in full, and 
that only the surplus remaining should be 
divided among the copartnership ei-editors. 
The district court ordered a dividend to be 
declared, in which the individual and co- 
partnership creditors should share equally. 
The question, on the application of the indi- 
vidual creditors, was certified to the circuit 
court for said district for review, and was 
submitted to the circuit court for review, as 
on petition, setting forth the facts, with the 
agreement that the order of the court below 
might be reversed or affirmed, as the court 
should see proper. 
Lucien. Eaton, for individual creditors. 
B. P. Johnson, for copartnership creditors. 

DRUMMOND, Chreuit Judge. It is or- 
dered and adjudged that the judgment of 
the court below be aflarmed. 
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{JOEDGEN V. MANITOWOC COUNTTf. 

[2 BJss. 328; 2 Chi. Leg. News, 333; 5 Am, 

Law Rev. 188.] i 

Circuit Court, D. Wisconsiu. June Term, 1870. 

County Bouds— Mret^g op Supervisoks Must 
BE Regulahly Cai,i.ed — Otheuwisb- Wo Au- 

TnOKITY TO SOBSCmBE FOlt STOCK AND ISSUE 

BoxDS— Tas-Payeks May Enjoin. 

1. Where the statute of a state prescribes 
the manner in which a special meeting of the 
hoard of supervisors of a county shall be called, 
a special meeting held without observing these 
requirements is not legal. 

2. A board thus convened has no authority 
to initiate a proceeding to subscribe for stock 
in a railroad company and issue bonds m pay- 
ment therefor, and procedings based upon the 
action of such a meeting will be enjomed. 

3. Proceedings preparatory to issuing the 
bonds must as substantially comply with -Uie 
law, as in levying a tax for the payment of the 
debt, although in suits brought on such bonds 
by innocent holders, the court rejects proof of 
errors in or about the election, or in issumg 
the bonds. Objections made by tj^-payers be- 
fore the bonds are issued, are in time. 

This bill was brought by camplainants as 
aliens, alleging that they own real estate in 
the county of Manitawoc subject to taxation, 
of the value of six thousand dollars and up- 
wards. By an act passed by the legislature 
of this state, approved March 10, 1870 [P. «& L. 
Laws Wis. 1870, p. 527, c. 242], entitled "An 
act to incorporate the Milwauliee, Manitowoc 
and Green Bay Raikoad Company," it was 
provided, among other things, that the sev- 
eral counties upon, or contiguous to the line 
of the road as it may be located, were au- 
thorized to aid in the construction of the road 
by subscribing to the stock of the company, 
and paying for the same in money, and levy- 
ing a special tax to raise money for that 
purpose, or by issuing bonds to said company 
in payment for said stock, and levying taxes 
to pay the interest as it accrues upon said 
bonds, &c., and to establish a sinking fund 
for the payment of the principal, provided, 
that before any such aid be granted or con- 
ti'acted for by any such county, the question 
of granting the same shall be submitted to 
a vote of the electors thereof. The act fur- 
ther provided, that on a certificate of the 
president and secretary of the company un- 
der the corporate seal to the authorities of 
any such county that the line of the road has 
been located through or contiguous to said 
county, the said authorities might at their 
discretion call a special election to determine 
the question of giving aid to the company. 
S,'ch election should be called, notice thereof 
given, the form of the ballots prescribed, and 
all regulations relating to the same deter- 
mined by the proper authorities of the county, 
so that the question be fairly submitted to 
a vote of the electors. A second act, ap- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by pi^rmission. 5 Am. Law 
Rev. 188, contains only a partial report] 
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proved April 9, 1S6G [P. & L. Laws Wis. 1SG6,. 
p. 906, c. 365], entitled "An act to incorpo- 
rate the Appleton and New London Railway 
Company," authorized the company to con- 
struct a railway between those points. And 
fay an amendment to said act the company 
•was authorized to extend its road, and build 
a branch road to any point where it will in- 
tersect the Sheboygan and Mississippi road, 
and to any harbor on Lake Michigan, with a 
proviso that nothing in the act shall be so- 
construed as to prevent any city, incorpo- 
rated Tillage, town, or coimty, from subscrib- 
ing to the capital stock of the company; and 
it authorized any of them to subscribe to- 
such capital "stock, and issue bonds in pay- 
ment for the same, such issiie of bonds to be 
authorized by a majority of the leigal votes- 
east at an election to be previously author- 
ized by the proper boards. It was charged 
that the election upon the question of sub- 
scribing to the stock of those companies was 
not called* nor conducted according to law. 
It appears that the board of supervisors met 
on the 30th of March, 1870, in the office of 
theh: clerk, six members of the "board being 
present, and one absent; that the ayes and 
noes were called on the question to submit 
to the voters of the county the propositions of 
the t^vo companies, and liiat five voted in th& 
affirmative and one in the negative. And it 
was fm-ther voted that the clerk of the board 
and the sheriff of the county be authorized 
and insti'ucted to give due notice of such 
election. The last meeting of the board prior 
to the 30th of March was held on the 18th 
of that month, which adjourned sine die, and 
the meeting held on the 30th of March was 
a called and special session. 

Winfield Smith, for complainants. 
Wm. P. Lynde, for defendants. 

IkllLLER, District Judge. The statute law 
of the state requh;es that a special meeting of 
the board shall be holden only by request of 
the members, addressed to the derk in writ- 
ing, and specifying the time and place of 
such meeting, and upon reception of suclf 
request, the clerk shall immediately transmit 
notice in writing to each of the members of 
the board. These requirements of the act 
were not observed. The meeting of the 
board was called by the clerk on the verbal 
reque-st of members. The legislature thought 
it proper that special and extra sessions of 
the board should only be held pursuant to the 
prescribed requirements. The call in this 
case was not sufficient in law to authorize 
the board to meet and initiate a proceeding 
to result in contracting a debt on the pai't of 
the coimty to be paid by taxation. 

The act incorporating the Milwaukee, Mani- 
towoc and Green Bay Company was ap- 
proved March 10, 1S70. On the 30th, t^e 
president and secretary of the company cer- 
tified to the board that the line of the road 
was located through the county. On that 
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same day notices were issued" for the election 
to be held on the 12th of April, It does not 
appear that the board of supervisors pre- 
scribed the manner of holding the election, 
or of giving the notice, or the form of the 
ballots, or any regulations relating to the 
election. The clerk of the board and the 
sheriff issued notices of an election in the 
matter of aiding the two companies, and 
prescribed the form of the ballots, pursuant 
to the resolution of the board on the 30th of 
March, that the clerk and the sheriff of the 
county be authorized and instructed to forth- 
with give due notice of such election. And 
the ballots were printed on the same sheet 
and not distributed by order of the board. 
It is apparent that the boai-d had not com- 
plied with the act The whole business 
seems to have been put through with too 
much haste to insure accm-aey in the pro- 
ceedings. 

The dockets of this court and of other 
courts of the United States are filed with 
suits on corporation bonds issued in aid of 
railroad companies. 

It is the settled rule of the com'ts to reject 
all proof of errors alleged to have been corn- 
emitted in or about the election, or the issuing 
of bonds, in actions by innocent holders. 
The court holds that objections should be 
made in a proper form by tax payers before 
the bonds are issued. This bill is brought in 
time. And I have no doubt the bonds can 
only be legally issued so as to contract a debt 
to be paid by taxation, in the manner pre- 
scribed by the law. Authorizing and hold- 
ing the election and issuing the bonds must 
substantially comply with the law in every 
particular. The matter of complaint in this 
case is not technical, but substantial. 

Proceedings preparatory to issuing the 
bonds must as substantially comply with the 
law as in levying a tax for the payment of 
the debt and interest 

Printing the two ballots on the same sheet 
of paper may not possibly, of itself be illegal, 
but it would be a more satisfactory compli- 
ance with the act to have the question fairly 
submitted to a vote of the electors by supply- 
ing them at the polls with separate tickets. 

For these reasons I am bound to grant the 
injunction prayed for in this bill. 

I think complainants are entitled to claim 
the jurisdiction of this court They are 
aliens, and they allege that the value of their 
estate is six thousand dollars. The princi- 
pal and interest of the two hundred and fifty 
thousand dollars of bonds voted for mast be 
paid by taxation. By the laws of this state 
the property of complainants can be sold for 
taxes, and also the amount of taxes to be 
paid on these bonds for interest and princi- 
pal by complainants would no doubt exceed 
the siun of five hundred dollars. 

NOTE. Ck>nsult Mygatt v. Green Bar [Case 
No. 9,99S]; Luling v. Racine [Id. 8,603], and 
eases there cited; also. Dill. Mun. Corp. 

A similar case has recently been decided in 
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the Illinois supreme court, being on a bill to 
enjoin tlie issue of county bonds to a railway 
company on the groijnd that the proper notice 
for the election had not been given, and ttn* 
court held tliat unless the notice was in pursu- 
ance of the statute, the election was invalid 
and conferred no power upon the board of su- 
pervisors, either to make the subscription or 
issue the bonds, and that the injunction should 
be granted- Harding v. Uoeljford, R. I. & St. 
I/. R. Co. [65 111. 90]; People v. Tazewell Co., 
22 m. 147; Fulton Co. v. Mississippi & W. R. 
Co., 21 111. 365; Supervisors of Sehuvler Co. v 
People, 25 111. 182; Clarke v. Supervisors of 
Hancock Co., 2T 111. 305; Marshall Co. v. Cook. 
38 111. 44; Wiley v. Town of Brimfield [59 III. 
300]. 



Case IsTo. 5,502. 

GOELET et al. v. ELIZABETH et al. 

[3 N. J. Law J. 14.] 

District Court, D. New Jersey. Nov. 25, 1S79. 

'Equity JtnitsnicTiox— Suit by Holdeks of Mu- 
nicipal Bonus — ^Mandamus to Compel 
Collection op Taxes. 
Upon a bill in equity against the city of 
Elizabeth by holders of its bonds, application 
was made for an injunction and a receiver of 
the moneys, rights, and credits of the city, on 
the ground that it was insolvent and had made 
default in the payment of the interest on its 
bonds, and that its oflacers had collected and 
proposed to collect taxes and had refused to 
apply them to the payment of the debt. It 
was held that the complainants were not enti- 
tled to equitable relief because they had a 
remedy at law, viz. a writ of mandamus to com- 
pel the city to levy a tax for the payment of. 
the debt. The question whether the court of 
equity could interfere after the remedy at law 
was exhausted was not before the court. 

Bill [by Peter Goelet and others] for in- 
junction and I'elief. 

B. C. Chetwood, for complainants. 
R. E. Chetwood and B, Williamson; for de- 
fendants. 

NIXON, District Judge. This is an ap- 
plication for an injunction against the city 
of Elizabeth, its officers and agents, restrain- 
ing tliem from receiving tlie debts due to said 
city, and from paying or transfeiTing any of 
its moneys or effects, and for the appoint- 
ment of a receiver or trustee to take charge 
of the moneys and effects of the corporation 
for the benefit of its creditors. The gi-ounds 
on which the application is based are that 
the city is insolvent; that it has a bonded 
indebtedness of upwai'd of five millions or 
dollars and has made default in the payment 
of the interest which has acci-ued tliereon; 
that its officers have collected the revenues 
of the coi-poration and have neglected and re- 
fused to apply the same or any part thereof 
to the payment of the money due upon its 
indebtedness, but have expended the same 
for large salaries to officials and for extrava- 
gant public works; and that the official au- 
thorities of the city have just imposed an an- 
nual assessment for taxes for the current 
year, and propose to collect and receive there- 
under, from the taxpayei's large sums of 
money, which they avow will be devoted to 
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other purposes, and no part thereof used for 
the payment of the debt due to tlie complain- 
ants. 

The original bill of complaint claims that 
the complainants hold six bonds of the city 
of Elizabeth,— four for twenty-five thousand 
dollars each, one for fifteen thousand dol- 
lars, and one for fourteen thousand dollars,— 
amounting in the aggregate to one hundred 
and twenty-nine thousand dollars, all bear- 
ing date January 1, 1873, and becoming due 
January 1, 1893, with interest, payable semi- 
annually on the first days of January and 
July at the rate of seven per cent, per an- 
num; that they are denominated "funded 
debt bonds," and were authorized by an ordi- 
nance of the city, passed July 15, 1872, and 
were issued under the authority of an act of 
the legislature of the state of New Jersey 
■entitled "A supplement to an act entitled 
'An act to revise and amend the charter of 
the city of Elizabeth, approved March 3, 
1863,' " and which supplement was approved 
March 17, 1875 [Laws N. J. 1875, p. 289, c. 
146]; and that the city has defaulted in ttie 
payment of the interest which accrued there- 
on July 1, 1879. A supplemental bUl filed 
September 18, 1879, sets up that the com- 
plainants, on the sixteenth day of Septem- 
ber, 1879, obtained a judgment by default 
against the city for the sum of six thousand 
tiiree htmdred and seven dollars and twenty- 
three cents, the amount of interest due and 
impaid upon the said seven bonds; tliat an 
execution has been duly issued thereon 
against the city and has been i*eturned nulla 
bona by the marshal of the district of New 
Jersey, and that they were without remedy 
at law for the amount due upon the said 
judgment. 

The difficulty with the complainants' case, 
as it appears to us, is, that they have no 
standing in a com't of equity. The 723d sec- 
tion of the Revised Statutes of the United 
States provides that "suits in equily shall 
not be sxistained in either of the courts of 
the United States in any case where a 
plain, adequate and complete- remedy may 
be had at law." It may be true that the com- 
plainants have not "a plain, adequate and 
<;omplete remedy at law" for all that they 
ask for, but we think they have for all that 
they are entitled to. Conceding for the pres- 
ent that they are judgment creditors of an 
insolvent municipal corporation,, and that 
tliey have failed to realize upon their .ex- 
ecution the amount of their claim, yet tbeir 
remedy at law is not exhausted. By a long 
line of decisions in the supreme comt, be- 
ginning with Knox v. AspinwaU, 24 How. 
[65 IT. S.] 370, and ending with the recent 
ease of IT. S. v. New Orleans, 98 U. S, 381, 
it has been held that under llie constitution 
and law of the United States, "and especially 
by the provisions of the 14th section of the 
judiciary act [1 Stat. 81], the federal com-ts 
may issue the writ of mandamus to compel 
tlie proper authorities of municipal corpora- 



tions to levy a tax for the payment of their 
debts when no other means have been pro- 
vided to meet their obligations. 

In Knox v. AspinwaU, supra, Mr, Justice 
Grier, in delivering the opinion of the court, 
seemed to emphasize the fact that the law 
which authorizes the issue of the bonds in 
the payment of the interest of which there 
had been a default made it the duty of the 
board of commissioners of the county "at 
the laying of the county taxes for each year 
to assess a special tax, sufficient to realize 
the amount of the interest to be paid each 
year." He says: "The act provides a special 
fund for the payment of these obligations 
on the faith and credit of which they were 
negotiated. « It is especially incorporated in- 
to the contract that this corporation shall 
assess a tax for the special purpose of pay- 
ing the interest on the coupons. If the 
commissioners either neglect or refuse to 
perform this plain duty, imposed on them by 
law, the only remedy which the injured party 
can have for such refusal or neglect is the 
writ of mandamus." But in Loan Associa- 
tion T. Topeka, 20 Wall. [87 U. S.] 655, the 
same court went further, and held that a 
statute which authorizes towns to contract 
debts or other obligations, payable in money, 
implies the duty to levy taxes to pay them, 
unless some other fund or source of payment 
is provided. It hence follows that a manda- 
mus is the appropriate remedy to compel the 
authorities of a municipal corporation to pro- 
vide for the payment of an existing indebted- 
ness, by the levy of a tax, whether the law 
which authorized the contraction of the debt 
also authorized such levy or not In U. S. v. 
New Orleans, supra, the court, in answer to 
the objection that a mandamus compelling 
a corporation to levy a tax for the payment 
of a debt when there was no statute expressly 
authorizing such levy was the transfer of the 
law-making branch of the government to the 
judiciai*y,said (page 395): "It is always to be 
presumed, in the absence of clear restrictive 
provisions, that when the legislature grants 
to a city the power to create a debt, it in- 
tends that the city shall pay it, and that 
the payment shall not be left to its caprice or 
pleasure. When, therefore, a power to con- 
tract a debt is confeiTed, it must be held 
that a corresponding power of providing for 
its payment is also conferred. The latter 
is implied in the grant of the former, and 
such implication cannot be overcome, except 
by express words including it." 

It appears from an examination of the 
charter of the city of Elizabeth that the 
64th section of the act amending it, approved 
March 4, 1863, conferred upon the common 
coimcil the general power to raise by tax, 
in each year, such sum or sums of money as 
they shall deem expedient « * * 'for the 
payment of the interest upon the city debt 
and upon temporary loans, and such, part of 
the principal thereof as may be due and pay- 
able." The supplement thereto, under "which 
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the complainants' bonds are alleged to have 
been issued, is silent as to providing tbe means 
of their payment The legislature probably 
thought that the authority in the original 
charter was ample enough, inasmuch as the 
supplement gave no power to incur new lia- 
bilities, but simply to issue funded debt 
bonds for the amount of the floating debt 
already contracted. But whether this was 
so or not, in view of the opinion of the 
supreme court above quoted^ there can be no 
doubt that this court has the power at law 
to compel the corporation to provide, by tax- 
ation, the means to pay the accrued interest 
upon the bonds of the complainants, which 
is all at the present time that they are enti- 
tled to demand. » 

Whether the court has the right to inter- 
fere by entertaining proceedings in equity 
after the remedies at law have been exhaust- 
ed, it will be time enough to consider when 
the exigency arises. It has not yet arisen. 
It is sufficient to add that, under the circum- 
stances, as they now exist, we think that the 
suit cannot be sustained, and that the bill 
of complaint must be dismissed; and it is 
ordered accordingly. 

On December 12, 1879, the following order 
was entered in the proceedings taken to ob- 
tain a mandamus for the executors of Peter 
Goelet, deceased, plaintiff in the above case, 
as well as the executors of Robert Goelet, 
deceased: "The President of the United 
States ex rel. Robert Goelet et al.; Ex'rs, 
etc., Robeit Goelet, deceased; and Elbridge 
T. Gerry et al., Ex'rs, etc., Peter Goelet, de- 
ceased, V. The City Council of the City of 
Elizabeth. Ordered by the court that the 
city council of Elizabeth show cause before 
said circuit court to be holdeu at the United 
States courthouse in. the city of Trenton on 
December 22, 1879, at 10 a. m., or as soon 
thereafter as the court can attend to the 
same, why a writ of mandamus should not 
issue out of and under the seal of this hon- 
orable court to the said city council of Eliza- 
beth, to be directed, commanding and enjoin- 
ing said city council forthwith to meet to- 
gether and adopt measures for the immediate 
levying and collecting of a tax for the amount 
due upon a certain judgment recovered by 
Peter Goelet and Robert Goelet, both deceas- 
ed (and of whom these relators are the 
representatives), against the city of Eliza- 
beth, on September 16, 1879, for the sum of 
$6,307.23, with interest to the time when the 
same shall be paid, and the execution issued 
thereon upon all the property in the said city 
of Elizabeth." 

In the case of the same plaintiffs against 
the board of assessment and revision of tax- 
es of the city of Elizabeth, a similar order to 
show cause was also granted, "commanding 
and enjoining the said board of assessment 
and revision of taxes forthwith to meet to- 
gether and assess and levy a tax for the 
amount due upon a certain judgment recov- 
ered by Peter Goelet and Robert Goelet, both 



deceased (and of whom these relators are the 
representatives), against the city of Eliza- 
beth, on September 16, 1S79, for the sum of 
$6,307.23, with interest to the time when the 
same shall be paid, and the execution issued 
thpreon upon all the property within the said 
city of Elizabeth.'* 
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GOESELE et al. \. BIMELER et al. 

[5 McLean, 223; i 8 West. Law J. 385.] 

Circuit Court, D. Ohio. April Term, 1851.2 

Uniscokporated Association — Capacity to 
Hold LaSd— Convetaxce to Tkustees— Land 
Bought by Joist Labok op a Community — 
Declaration of Trust — Perpetoity — Court 
op Chancery — Foufeitdke — Penalty — Stipu- 
lated Damages. 

1. A religious association, assuming the 
name of the "Separatist Society of Zoar," be- 
ing unincorporated, cannot hold property in 
the name thus assumed. Nor can the directors 
and their successors in office, appointed by the 
society, hold it, as the law recognizes in them 
no succession. 

2. But the conveyance of land to an indi- 
vidual and his heirs, for the use of the society, 
constitutes him thj trustee, and the members 
the cestui que trusts. 

3. Where land has been paid for by the pro- 
ceeds of the joint labor of a community, each 
individual, unless the contrary be made to ap- 
pear, will be presumed to have an equal inter- 
est in the land. 

4. Under such circumstances, the cestui que 
trusts may enter into a legal and binding con- 
tract among themselves, to relinquish their in- 
dividual interests in the trust, for a common 
interest in the whole property, so long as they 
shall remain members of the association, re- 
linquishing for themselves and their heirs all 
right beyond that limitation, to the property, 
and also all claim for their labor, they receiv- 
ing during their membership, under the distri- 
bution of agencies appointed by themselves, 
provision for their support, of clothing, and in 
every other particular. 

[See note at end of case.] 

5. Such an agreement does not require the 
solemnities of a grant, but is a declaration of 
trust, which being in writing, is valid. 

6. The members of the society reserve to 
themselves the power to alter the contract at 
discretion, and through its agents to sell the 
property, and also to admit new members on 
the terms of the original association; under 
such conditions, the contract is not void, as es- 
tablishing a perpetuity. Its continuance de- 
pends on future voluntary contracts, and not 
on any principle in the original instrument. 

[See note at end of case.] 

7. A court of equity may not decree a for- 
feiture. It will relieve ajiainst a penalty, but 
not against stipulated damages. 

8. Nor will a court of chancery give relief 
against a bona fide contract of a party, en- 
tered into for a valuable consideration. 

[This was a bill in equity by John G. 
Goesele and others, heirs of Johannes Goe- 
sele? against Joseph M. Bimeler and others, 
for a partition of certain lands claimed by 

1 [Reported by Hon. John McLean, Circuit 
•Tustice.] 

2 [Affirmed in 14 How. (55 U. S.) 589.] 
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plaintiffs as tlie individual property of Jo- 
hannes GoeseleJ 

Gholson & Quin, for complainants. 

T. Ewing and H. Stanbery, for defendants. 

OPINION OF TKE COURT. The com- 
plainants in this case, claim to be tenants 
in common in a lai'ge property in Zoar, pur- 
chased by a religious society called "Sep- 
aratists," of which their ancestor was a mem- 
ber. From the facts stated in the pleading 
and evidence, it appears that in 1807 the 
society having suffered much persecution at 
Ball, in the kingdom of Wirtembm-g, Ger- 
many, emigrated to the United States. They 
arrived at Philadelphia, in a destitute condi- 
tion, where pecuniary aid was afforded them 
by the friend Quakers of London and Phil- 
adelphia. Whilst there, the sociely purchas- 
ed five thousand five hundred acres of land 
from one Godfrey Hager, on credit, situated 
in Ohio, to which the charity received ena- 
bled them to go, and on which they settled, 
calling the place Zoar. The purchase was 
made by Bimeler, one of the defendants, 
who took the title in his own name, holding 
the land as he has uniformly declared, in 
trust for the society. 

At this time the association seems not to 
have contemplated a community of propertj'. 
The land was paid for by the proceeds of the 
united labor of the society. 

On the 15th of April, 1819, the society en- 
tered into articles of association, prefaced by 
the following preamble: "The undersigned, 
members of the sociely of Separatists of 
Zoar, have, fro.m a true Christian love to- 
wards God and their fellow-men, found them- 
selves convinced and induced to unite them- 
selves according to the Christian Apostolic 
sense, under the following rules through a 
communion of property; and they do hereby 
determine and declare that from the day of 
this date, the following rules shall be valid 
and in effect:" 

1. "Each and every member does hereby 
renounce all and every right of ownershipf 
of their present and future movable and im- 
movable property; and leave the same to 
the disposition of the directors of the society 
elected by themselves." 

2. "The society elects out of its own mem- 
bers, their directors and managers, who shall 
conduct the general business transactions, 
and exercise the general duties of the so- 
ciety. Tiiey therefore take possession of all 
the active and passive property of all the 
members, whose duty it shall be at the same 
time to provide for them; and said directors 
are further bound to cive an account to the 
society of all their business transactions." 

The other articles relate to the duties of the 
members of the society, the adjustment of 
difficulties which may arise among them, 
and an agreement that backsliding members 
cannot, either for property brought in, nor 
for their labor in the society, demand any 
IOfed.cas. — 34 



compensation or restitution, except imder the 
order of a majority of the society. 

These articles were subscribed by the mem- 
bers of the society generally, and among them 
is found the name of John Goesele, senior, 
the ancestor of the complainants. Under 
this association, the society prospered, made 
extensive improvements, paid for its lands 
first purchased, bought other tracts and paid 
for them, and secm-ed in a high degree the 
comforts of life. No change was made in 
the above articles until the 18th of March, 
1824. Under the most solemn appeal to the 
Trinity the society then declares: 

"We, the undersigned, inhabitants of Zoar 
and its vicinity, etc., being fully persuaded 
and intending to give more full satisfaction 
to our consciences, in the fulfillment of the 
duties of Christianity, and to plant, establish, 
and confirm the spirit of love as the bond of 
peace and imion for oiurselves and posterity 
forever, as a safe foundation of social order, 
do seek and desire, out of pure Chi-istian love 
and persuasion, to imite our several personal 
interests, into one common interest, and, if 
possible, to avoid and prevent law suits and 
contentions, or otherwise to settle and arbi- 
trate them under the following rules, in order 
to avoid the disagreeable and costly com-se of 
the law, as much as possible. Therefore, we 
unite and bind ourselves by and through the 
common and social contract under the name 
and title of 'The Separatist Society of Zoar,' 
and we agree and bind ourselves, and promise 
each to the other and all together, that we 
will strictly hold to, observe, and support all 
the following rules and regulations. New 
articles, amendments, or alterations, in favor 
of the above expressed intentions, to be made 
with the consent of the members. 
Article I. 

"We, the undersigned, members of the sec- 
ond class of the society of Separatists, de- 
clare, through this first article, the entire re- 
nunciation and resignation of all our property 
of all and every dimension, form, and shape, 
present, and future, movable and immovable 
or both, for ourselves and our posterity, with 
all and every right of ownei'ship, titles, claims, 
and privileges, to the aforesaid society of 
Separatists, with the express condition, that, 
from the date of the subscription of each mem- 
ber, such property shall be forever, and conse- 
quently also after the death of such member 
or members, remain the property of the said 
Separatist society." 

Directors were to be elected by the society, 
who were authorized to take all the property 
of the individual members and of the society 
into their disposition, and to hold and manage 
the same expressly for the general benefit 
of the society, accordiiig to the prescriptions 
of the articles. They shall have power to 
ti-ade, to purchase, and to sell, to conclude 
contracts and dissolve them again, to give 
orders if all of them agree, with the consent 
of the cashier, who was to be elected by the 
society. They were "to appoint agents and 
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to conduct the entire provision of all and 
every member in boarding, clotMng, and otlier 
necessaries of life, in sucb proportion as the 
situation, time, and circumstances may re- 
quire." And the members bound themselves 
to obey the orders and regulations of the 
directors and their agents. The children of 
the members during their minority, Tvere to 
be subject to the control of the directors, but 
without the votes of a majority of the society, 
they cannot bind apprentices out of the asso- 
ciation. 

The directors are required to talie charge of 
inheritances of deceased members as imi- 
versal heirs, in the name of the society; to 
investigate and settle disputes among the 
members, an appeal being allowed to a board 
of arbitrators, which was to be elected and 
to consist of from one to three persons. The 
arbitrators were bound to observe the econ- 
omy of the society, and give orders and in- 
sti'uctions, to investigate accounts and plans 
which may have been made by the directors 
and their agents. All transactions, exceed- 
ing in amount fifty dollars, to be valid, re- 
quired the sanction of the board of arbitra- 
tion. This boai'd had also the power to ex- 
communicate arbitrai-y and refractory mem- 
bers, and to deprive them of all future en- 
joyments of the society. 

New members were to be admitted, being of 
full age, having been approved of by the 
'directors and board of arbitration, by a vote 
of two-thirds of the society; and on condition 
that they should resign all their property to 
the society, as had been done by the original 
members. Directors and arbiti'ators were to 
be elected as often as shall be deemed neces- 
sary by the society. "The highest power 
shall be and remain forever in the hands and 
disposition of the society, who reserves the 
right at pleasure to remove and to establish 
officers, or to place others in their stead; in 
short, to make any alteration which may be 
deemed best." "The cashier was bound to 
keep all the funds of the association, and to 
apply all moneys which may come to his 
hands, by the orders of the directors and 
arbitrators to the benefit of the society— to 
pay its debts and to liquidate its general 
wants." 

And it is agreed that individual demands by 
backsliding members, or such as have been 
excommunicated, whether such demands may 
be for goods, or other effects, or for services 
rendered to the society, are abolished and ab- 
rogated by the members for themselves and 
their posterity. These articles are declared 
to be confirmatory of those- of 18i9, and ex- 
tending to a more detailed explanation. The 
name of Goesele, the complainants' ancestor, 
was also subscribed to the above articles, with 
the other members, generally, of the society. 

On the 6th of February, 1832, an act of the 
legislature of Ohio was passed, incorporating 
Joseph M. Bimeler and others, by the name 
of "The Society of Separatists of Zoar," with 
perpetual succession, with power to hold prop- 



erty, purchase and sell, pass by-laws, etc. 
And afterwards, on the 21st of February, 
1846, an amendatory act was passed, modify- 
ing a resti'iction on the income of the society 
from one to ten thousand dollars. In pm*- 
suance of the power given, a constitution was 
adopted by the society, and other acts con- 
formably to the law were done under it. 

There is satisfactory proof that the com- 
plainants are the heirs at law of John 
Goesele, as represented in their bill, who 
came to this country as a member of the 
Separatist society, and who continued a 
member until his death in 1827. It also is 
shown that the lands purchased were paid 
for with the proceeds of the labor of the so- 
ciety; consequently, all who contributed, by 
their labor, to these payments, have an in- 
terest in the lands, unless such interest has 
been relinquished or abandoned. If such 
right remain and descended to the complain- 
ants, the court would presume that the indi- 
vidual claims of the members were equal, 
unless the contrary were clearly shown. 

There was some evidence that Goesele, in 
Germany, was considered a man of wealth; 
and that his real estate was worth a large 
sum. Some of the witnesses state that his 
property was sold, and from which an infer- 
ence is drawn that Bimeler received the 
money. But no facts are proved which au- 
thorize this conclusion. On the contrary, it 
appears that the only money paid for the 
lands shortly after their arrival at Zoar, was 
a pittance which some of them had saved 
of the eighteen dollars which they had each 
received, as a charity, in Philadelphia. 

The legal questions in this .case principally 
arise out of the articles of 1819 and of 1824. 
The latter articles include, substantially, 
those of the former, with some additional 
provisions and a more detailed regulation, in 
regard to the general government of the so- 
ciety. The right set up in the defense must 
rest on those articles, as the act of incorpora- 
tion was not passed until several years after 
the death of Goesele. 

° Against the validity of the defense, two 
grounds are assumed by the complainants' 
counsel. First, it is objected that there is 
no grantee; and, secondly, that if thei-e were 
a grantee, the grant would be void as a 
perpetuity. 

That the lands were piurchased by Bimeler for 
the society, were paid for by it, and are now 
held in trust by him, is not controverted. 
The fee is in him, and the members of the 
society are the cestui que trusts. 

It must_be admitted that an unincorporat- 
ed community cannot, in its aggregate ca- 
pacity, take lands in grant; nor can its di- 
rectors and their successors in office take 
them, as the law, under such circumstauces, 
recognizes no succession. A valid grant to 
duch a community, can only be made to the 
individuals composing it, or to an individual 
and his heirs, in trust for its use. 

The articles of association constitute a dec- 
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laration of trust, wMcIi Bimeler. the trustee, 
recognizes as binding upon him, though he 
did not sign either of the articles. This dec- 
laration did not require the formalities of 
a, grant; it was in Tvriting, and the applica- 
tion of the trust being distinctly stated, it 
was not affected by the statute of frauds 
and perjuries. The members of the society 
agree with each other that their property of 
«very description should be held and used 
as a common fund for their general benefit, 
and they appointed certain agents to man- 
age their concerns and provide for their sup- 
port. It is true, they relinquished to the 
society their entire property, but this was 
-done, thal^ as a community, they might en- 
joy the benefits of the whole. The agencies 
which they established relieved the members 
generally from personal care, but the sum 
of their enjoyment was not lessened. 

The want of capacity in the society, as 
such, to take by grant, does not invalidate 
this procedure. The agreement was that 
the equitable individual right to the trust 
should be relinquished for a common right 
with the other members to the entire prop- 
erty. In effect, it was constituting a uni- 
versal partnership, known to the common 
law, and which is not in violation of any 
of its principles. The members of the soci- 
ety, in their own language, "unite and bind 
themselves by and through this common and 
social contract, under the name and title of 
the 'Separatist Society of Zoar,' and they 
agree and bind themselves, and promise, 
each to the other, and all together, that they 
will strictly hold to, observe, and support 
all the following rules and regulations," etc. 
-The name of the society was used as a desig- 
nation of the whole body, the same as the 
assumed name of a firm to designate its 
partnei's. Individuality of ownership of the 
property then possessed by the members of 
the association was abolished, and also fu- 
ture acquisitions, for the common right of 
an interest in tlie whole. This common right 
was limited to the members of the associa- 
tion; consequently those who left it, or were 
expelled, forfeited such right. This was a 
<;ondition voluntarily adopted in the articles 
of association, and there is no evidence show- 
ing unfairness, deception, or fraud in the 
agreement And the members emphatically 
declare, that "the officers shall be elected 
and established by a majority of the votes; 
consequentiy, the highest power shall be and 
remain forever in the hands and disposition 
of the society, who does hereby reserve the 
right, at pleasure, to remove and to establish 
officers, or to place others in their stead; in 
short, to make any alteration which may be 
deemed best" 

It would be a novel condition in a grant, 
that the grantor should exercise a discretion- 
ary power over the thing granted, and enjoy 
all the benefits resulting from it. But it 
would not be more novel, than that one or 
more individuals should make a gi'ant to 
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themselves. And if this be a grant,, what 
otiier character can be given to it? The re- 
linquishment of individual right present and 
future, was to the socieiy— in other words, 
to themselves— a giving up and surrendering 
an individual interest in a part of the prop- 
erty, for a common interest in the whole of 
it By this arrangement, the members of 
the association were placed on an equality, 
as to their interests in the property, and 
their enjoyment of it Their minutest 
wants were alike provided for, through the 
agencies established; and this was the con- 
sideration on which the contract was found- 
ed. That, in the absence of all fraud and 
unfairness, this was a bona fide and legal 
conti-aet, cannot be doubted. An important 
part of this contract was, that the property 
thus surrendered should belong only to the 
members of the association; consequentiy the 
heirs of the members could not claim an in- 
terest in the property as heirs, but only as 
members. Against such a disposition of 
property, I know of no principle of law or 
morals. Any individual has the power to 
divest himself of his property, real and per- 
sonal, for a valuable consideration. 

But it is said if the articles be considered 
a eouti-act, a court of chancery would not 
decree a specific execution of it And refer- 
ence is made to the personal services to be 
rendered by the members, and the guardian- 
ship of their children in a state of minority." 
And it is also contended that a court of 
chancery will never decree a forfeiture. 

The form in which the question is put is 
no test of the principle. Admit that a con- 
tract for personal services will not be spe- 
cifically decreed, as 'there is an adequate 
remedy at law; yet it does not follow that 
an individual who has performed labor, un- 
der a bona fide contract for a fixed com- 
pensation, may invoke the aid of a court of 
chancery to pay him again for the same 
services. And this, too, without any allega^ 
tion or proof of fraud in the contract Chan- 
cery may not technically decree a forfeitm*e, 
but no court of chancery will give relief to 
an individual, against his own contract, en- 
tered into in good faith, without mistake, 
and for a valuable consideration. It will 
give relief against a mere penalty, but not 
against a sum named as stipulated damages. 
Goesele and the other members, when they 
relinquished their individual property for a 
common interest in the whole, and appoint- 
ed agents to manage the concern, expressly 
agreed to receive as a consideration for their 
property and labor, a support for themselves 
and their families, including clothing and 
every other provision necessary for their 
comfort. The acquisitions would necessarily 
increase their comforts, by enlarging their 
means of subsistence; but the property was 
only to be enjoyed while they continued 
members. This was the substance of the 
contract, fairly entered into and ratified un- 
der the most solemn sanctions, after five 
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years' experience. There was no gi-antor or 
assignee, and none was necessary. It was 
a partnership agreement among themselves, 
and was binding upon each individual who 
entered into it 

If there be no principle of law opposed to 
such a community of property, it must be 
held valid, on the rules which apply to part- 
nerships. There are no moral considera- 
tions opposed to it In adopting it, the Sep- 
aratist society followed the example found 
in the early history of the Apostles, and 
which received an awful sanction of heaven. 

But it is said, that this association con- 
templates an enjoyment of the property in 
pei-petuity, that those who shall become 
members of it through all time, shall enjoy 
It, and that this the law will not permit. 

The common law is said to abhor perpe- 
tuities. The strong national feeling in Eng- 
land against the entailment of estates, as be- 
ing inconsistent with the free enjoyment of 
property, influenced the courts to establish 
the rule tljat no conveyance should be valid, 
by executory devise or otherwise, which did 
not vest in twenty-one years after the termi- 
nation of lives then in being. And this is an 
established principle of the common law, 
modified so as to extend to the fraction of 
a year beyond twenty-one, to embrace the 
case of a posthumous child. 

The title is vested in Bimeler and his heirs 
without limitation upon its face; but the use 
is in the members of the society, present and 
future, so long as they shall remain mem- 
bers; with power in the directors general- 
ly, to sell or pux'chase property, for the use 
of the society; and this regulation, if not 
changed, may be perpetual. The persons 
through all time, who shall become mem- 
bers of the society, are to participate in the 
trust and this is supposed to violate the 
above rule of law against perpetuities. 

It must be observed that the title vested in 
the trustee from the date of the deed; and 
the common use, in the society, as fully 
when the articles were agreed to, as was 
contemplated at any future period. It is 
true, that the association could only be per- 
petuated by the admission of new members. 
But such admission is not obligatory on the 
society. An applicant to become a member 
must flii-st applj' to the directors, who bring 
his case before the board of arbitration, and 
if he pass their examination, he can only be 
admitted by a vote of two-thirds of the so- 
ciety. If admitted, it must be on the condi- 
tion that he shall relinquish his individual 
property to the members of the association, 
and with them enjoy a common benefit in 
the whole. This is matter of contract at 
the time, as it was at the formation of the 
society. The pei-petuity then, is not created 
by the first contract but depends upon sub- 
sequent contracts, which may or may not be 
entered into. No right is derived or can be 
claimed under the articles of association, un- 
til the individual shall have complied with 



the conditions of his admission. He then 
becomes a partner in the association, and is 
subjected to the original articles, not from 
any intrinsic force in them, but because he 
has adopted them by contract. Here is the 
origin of his right and of his obligation, and 
the question may well be asked. Is this a 
perpetuity? If it be a perpetuity, it is a 
perpetuity that can extend beyond lives in 
being, only by voluntary contracts. And 
where are the fetters of such a pei-petuity? 
But the most decisive objection against 
this assumed perpetuity is, that the cestui 
que trusts, in agreeing that their interests in 
the entire property should be common, re- 
served to themselves the right "to make any 
alteration" in the articles of association, 
"which may be deemed best." Can a per- 
petuity be subject to the exercise of such a 
power? A perpetuity must appear upon the 
face of a grant or will. It may depend up- 
on a contingency, as the birth of a child, aft- 
er the limitation allowed; but there can be 
no uncertainty, as to the event on which the 
right is to attach. And this is made certain 
by the instrument which creates the estate- 

This association, in principle, does not dif- 
fer from any other partnership, where the 
members create the capital, by giving up 
their property to the concern, living upon 
their profits, applying their surplus to an in- 
crease of capital, and receiving new mem- 
bers on the terms of the original associa- 
tion. This, if carried out, may endure for 
many generations, but it is not a perpetuity, 
which the law prohibits. The enjoyment of 
the right, on condition of continued mem- 
bership, has no necessary connection with 
a perpetuity. If the condition be broken by 
a member, it depends upon the individuals 
and the society whether he shall be restored 
or not 

There is no line of succession marked out 
by this association, no postponement beyond 
the time limited by law, when the right shall 
vest, no family aggrandizement contemplat- 
ed, no fetters imposed upon the enjoyment 
of the common property, except the consent 
of the society, and that the applicant shall 
come in on equal terms with other members. 

The society is peculiar in its organization. 
Its members seem to have been influenced 
by a high sense of religious duty— and they 
evince a determination to reach "a better in- 
heritance." 

The attempt made to impeach the charac- 
ter of Bimeler, by taking the title to the real 
estate in his own name, and in the manage- 
ment of the general concerns of the society, 
is not, in my judgment sustained by the ev- 
idence; much less is the imputation against 
him of immoral conduct sustained. No one 
acquainted with the imperfections of our na- 
ture could expect, from an association like 
that of Zoai', for any great length of time, 
an entirely harmonious action. Dissatisfac- 
tions under such a system will more or less 
arise from the contributions of labor re- 
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quired, or the distribution of the fruits of 
such labor. The jealousy of the human 
heart often finds sources of discontent in the 
ordinary Intercourse of life. "Words are mis- 
construed, a look or an act is misunderstood, 
and many other things are considered as ev- 
idence of neglect or intentional offense, when 
the person charged, is entirely innocent of 
the jnotive attributed to him. And not un- 
frequently are such sentiments cherished by 
persons who are influenced by the base or 
unworthy motives which they attribute to 
others. This is generally the conduct of nar- 
row minds, and it may sometimes be found, 
in persons of more enlarged capacity. There 
is nothing in the evidence, conducing to im- 
* peach the conduct of Bimeler, that may not 
be accounted for on the above principles. 

Upon a deliberate considei'ation of this 
case, I am brought to the conclusion, that 
the complainants are not entitled to relief 
against the contract of their ancestor, en- 
tered into bona fide and for a valuable con- 
sideration. For the reasons stated, I think 
the agreement entered into by the members, 
giving up their individual interest in the 
property for a common interest in the whole 
of it, so long as they shall remain members, 
is not void in law; and consequently the bill 
of the complainants must be dismissed. 

[NOTE. On appeal to the supreme court 
the judgment was affirmed in an opinion by 
IMr. Justice McLean who said that the an- 
cestor of these heirs renounced all right of in- 
dividual property when he signed the articles 
and did so upon the consideration that the so- 
ciety would support him in sickness and in 
health which was deemed by him an adeauate 
compensation. Under these articles no right of 
property descended to his heirs. The articles 
do not constitute a perpetuity because the so- 
ciety only exists at the will of its members, a 
majority of whom may dissolve it at any 
time. 14 How. (55 U. S.) 5S9.1 



GOETINGER (GEIER v.). See Case No. 5,- 
299. 



Case 1^0. 5,504. 

GOPF et al. v. STAFFORD et al. 

[3 Ban. & A. 610; i 14 O. G. 748.] 

Circuit Court, D. Rhode Island. Oct 9, ISTS. 

Patents — Fobbigs Specifications op Pitios 

Date — Term — Fokeign Patents — Act 

OP July S, 1S70. 

1. A patented invention cannot be superseded 
by the mere production of a British provisional 
specification, though of prior date, unless the 
description and drawings contain and exhibit 
a substantial representation ^ of the patented 
improvement in such full, clear, and exact 
terras as to enable any person skilled in the 
art or science to which it appertains, to make, 
construct and practice the invention to the 
same practical extent as they would be enabled 
to do if the information was derived from a 
prior patent. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



2. The provision of the act of July 8, 1870 [IG 
Stat. 208], that patents taken out in the Unit- 
ed States for inventions previously patented in 
a foreign country shall expire at the same time 
with the foreign patent, or if there be more 
than one, at the same time with the one having 
the shortest terra, but in no case shall it be in 
force more than seventeen years, does not ap- 
ply to letters patent of the United States grant- 
ed previous to such enaetraent. The cases of 
"Weston V. "White [Case No. 17,458] and Ba- 
dische Anilin & Soda Fabrik v. Harailton 
Mauuf'g Co. [Id. 721], cited. 
[Ey.plained in De Florez v. Raynolds, 8 Fed. 

4*4. Cited in Siemens v. Sellers, 16 Fed. 

861.] 

In eauity. Suit was brought by [Darius 
Goff and others] the assignees of patent No. 
50.318, granted to Marcus Brown Westhead, 
October 3d, 18C5 [agamst "William H. Stafford 
and. others]. The object of the invention was 
stated to be to make up tapes and ribbons and 
thread for use, in such a manner that the con- 
sumer might be able to unwind 'or rewind 
them, and retain the cc$ls in a compact form, 
and the claim of the patent was for "The ap- 
plication of an elastic slip or drag for the pur- 
poses above set forth." 

Benjamin F. Thurston, for complainants. 
Edwin Aldrich and Oscar Lapham, for de- 
fendants. ■ 

CLIFFORD, Circuit Justice. Redress for 
infringehient may be sought by the owner of 
a patent in an action at law or by a suit in 
equity, and the party charged in an action at 
law may plead the general issue, and having 
given notice in writing to the plaintiff or his 
attorney thirty days before, may prove, as a 
matter of defence, that the invention had been 
patented or described in some printed publi- 
cation prior to the supposed invention of the 
plaintiff. Like defences may also be pleaded 
in a suit in equity for relief against an alleged 
infringement, and proofs of the same may be 
given upon like notice in the answer of the re- 
spondent, and with the like effect. 16 Stat. 
208; Rev. St § 4920; Seymour v. Osborne, 11 
Wall. [78 U. S.] 539. 

Neither party controverts the fact that 
Marcus B. "Westhead, of Manchester, in the 
kingdom of Great Britain, received a patent 
in that country as the inventor of an "im- 
proved device for arranging tapes, ribbons, 
and threads for use," nor that he subsequent- 
ly, on the 3d of October, 1865, took out a pat- 
ent, in due form, in this country for the same 
invention. By virtue of the last-named pat- 
ent, the patentee became, as the complainants 
allege, the ti*ue and lawful owner of the in- 
vention, and that he on the 25th of .Tune, 1877, 
assigned and conveyed all right, title, and in- 
terest in the same to one of the complainants, 
from whom the other two acquired each a one- 
third interest in common with the original 
assignee. They charge infringement, and 
service having been made, the respondents 
appeared and filed an answer setting up the 
following defences: i. That the patentee is 
not the original and first inventor of the im- 
provement embodied in the patent described 
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in flie bill of complaint 2. That the alleged 
invention, prior to the patent granted for the 
same, was fully described in the provisional 
specification of one Henry Masters, and was 
known to and used by divers persons, whose 
names, residences, and the places where such 
knowledge and use were had are not known 
to the. respondents. 3. That the invention, sis 
months and more prior to the date of the pat- 
ent, had been patented to the same party in a 
foreign country, limited to the term of four- 
teen years, and that the foreign patent had 
expired previous to the assignment, in conse- 
quence of which the patent was null and void. 
4. They deny that they have infringed the 
complainants' patent, but admit that they have 
been engaged in putting up braids in rolls, 
and selling the same under the certain patent 
therein mentioned, and they deny that the 
same contains the alleged invention of the as- 
signor of the complainants. 



Fig: 1, 




Fig: 2. 



h. 



[Drawings of patent No. 50,318, granted to 
M. B. Westhead, October 3, 1835. Published 
from the records of the United States patent 
office.] 

Before giving a detailed description of the 
devices, the patentee states that the object of 
the invention is to make up tapes, ribbons, 
and other narrow fabrics or thread in such a 
manner that the consumer may be able to un- 
wind or rewind them and retain the coils in 
a compact form. Two methods by which the 
invention may be carried into effect are shown 
in the drawings. Figures 1 and 2 represent in 
different forms a coil of tape or ribbon, with 
the patented improvement applied by means 
of a block of wood or other suitable material, 
upon which the tape or ribbon is wound in 
the usual manner. Through a central hole 
in the block a strip of rubber is passed which 
is threaded through a roller, the ends of the 
strip being then united. Hollers of the kind 
may be constructed of glass or other suitable 
material, which is an essential device in the 
apparatus, to which must be added the elastic 
band, the function of which is to draw the 
roller downward upon the coils of tape or rib- 
bon, and to act as a clip to bind the one upon 
the other. Brief description is also given of 
the mode of operation, the statement being 
that the coil may be held in one hand and the 
end drawn with the other until the desired 
quantity is unwound, the described clip acting 
as a drag without any disturbance of the coils, 
being aided by the elastic band which con- 
stitutes side-guides for keeping the coils later- 
ally in their places. If a greater length is 
drawn off than is required it may be readily 



wound up again in a compact form by holding 
the roller in one hand and turning round the 
coil of tape or ribbon with the other. Single 
coils of the kind may be combined together, 
of the same or different widths, or otherwise 
varying in character, each of which, as the 
patentee states, may be drawn without dis- 
turbance of the complete coils. What he 
claims is, the application of an elastic clip or 
drag, for the purposes set forth, which is 
equivalent to a claim for the described ap- 
paratus or the combined devices of which the 
apparatus is composed, though the patentee 
states expressly that he does not limit himself 
to the precise arrangement shown and de- 
scribed. • 

Power to grant letters patent is conferred 
by law upon the commissioner, and when that 
power has been lawfully exercised and a pat- 
ent has been duly granted, it is of itself prima- 
facie evidence that the patentee is the original 
and first inventor of that which is therein 
described and secured to him as his inven- 
tion. Availing themselves of that rule of law, 
the complainants in this case introduced in 
evidence the patent described in the bill of 
complaint, which is sufficient to entitle them 
to a decree, unless the defences, or some one 
of them, set up by the respondents, can be 
sustained. 

Two propositions of law applicable to the 
case may be regarded as settled, which re- 
quire no discussion: I. That the burden of 
proof is upon the respondents to show that 
the assignor of the complainants is not the 
original and first inventor of the improve- 
ment described and claimed in his letters 
patent: II. That the bturden of proof to sus- 
tain the charge of infringement is upon the 
complainants. 

First. Guided by the first of those rules, 
the court will proceed to the examination of 
the defences which involve the validity of 
the complainants' patent. Support to the 
first defence, that the assignor of the com- 
plainants is not the original and first invent- 
or of the improvement, is attempted to be 
derived from the publication of the English 
provisional protection to Henry Masters. 
But it is evident that the publication in ques- 
tion does not sustain the proposition. West- 
head's English patent is dated June 13th, 
18G3, was sealed December 8th,. 18G3, and 
the complete specification was filed Decem- 
ber 12th, in the same year. His applica- 
tion for a patent in this country was filed 
July 15th, 1865, and his patent for the same 
invention as that patented in England was 
granted on the 3d of October following, 
blasters' English provisional specification, 
never patented, was introduced in evidence 
by the respondents as superseding both the 
American and the English patent granted to 
Westhead. 

By the record it appears that that provi- 
sional specification, though filed the 24th of 
February, 1863, was never patented, and was 
never published until the 17th of the follow- 
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ing October. Nothing is proved to show why 
it never went to a patent beyond what ap- 
pears on its face. It may have been because 
its statements were inaccm*ate, or because 
they were incomplete, or because the appa- 
ratus described was inoperative, not new or 
useful, or not the proper subject of a patent 

Second. Grave doubts are entertained 
whether such a publication, without more, is 
sufficient to show that the patentee of an 
American patent is not the original and first 
inventor of the improvement described in 
his patent, but it is not necessary to decide 
that question, for the reasons which will 
presently appear. Patented inventions can- 
not be superseded by the mere production 
of a foreign publication of the kind, though 
of prior date, unless the description and 
drawings contain and exhibit a substantial 
representation of the patented improvement, 
in such full, clear, and exact terms as to 
enable any person stilled in the art or science 
to which it appertains to make, construct, 
and practice the invention to the same prac- 
tical extent as they would be enabled to 
do if the information was derived from a 
prior patent. Mere vague and general rep- 
resentations will not support such a defence, 
as the knowledge supposed to be derived 
from the publication must be sufficient to 
enable those skilled in the art or science to 
understand the nature and operation of the 
mechanism, and to carry the invention into 
operation. Seymour v. Osborne, 11 Wall. 
[78 U. S.] 555; Judson v. Cope [Case No. 
7,5G5]. Apply that rule to the case before 
the court, and it is clear that the publication 
in question is not sufficient to" support the 
defence set up in the answer. 

In the outset he describes his invention 
as "improvements in spools, bobbins, rollers 
and similars," and states that it consists 
in the construction, of spools, bobbins or 
rollers with springs, plates, clips, or pins 
for the retention of the material wound on 
the spool or bobbin. Express reference is 
made in the specification to the drawings, 
from which it appears that every one of the 
spools is furnished with flanges, which limit 
the quantity of material which can be wound 
on the spool; nor is there any suggestion, 
either in the specification or drawings, that 
the patentee can dispense with the flanges. 
Unaccompanied, as the provisional specifica- 
tion in this case is, by any claim showing in 
precise terms what the party supposed he 
had invented, it is difficult to define the true 
nature of the same; but it is clear, both 
fi'om what is written and from the draw- 
ings, that the description is not sufficient to 
bring it within the rules prescribed by the 
court in the case to which reference has 
already been made. Howe v. Morton [Case 
No. 6,769]. Provisional specifications in the 
British system seldom or never become the 
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basis of a patent, the party being required 
within six months from filing the same to 
file a completed specification, the rule being 
that the party- within that period may make 
such alterations as he sees fit in his provi- 
sional specification, even by adding a supple- 
mentary improvement. Clarke Patent Steam 
& Fixe Begulator Co. v. Gopeland [Id. 2,866]. 
Third. Suppose that this is so, still it is 
insisted by the respondents that the patent is 
null and void because the invention was 
first patented to the assignor of the com- 
plainants in England for the term of four- 
teen years, which term expired before the 
title was acquired by the complainants by 
virtue of the alleged assignment Section 
6 of the act of March 3d, 1839, provides that 
no person shall be debarred from receiving 
a patent for any invention or ^discoveiy 
* * * by reason of the same having been 
patented in a foreign coimtry more than six 
months prior to his application * * * pro- 
vided that in all cases such patent shall be 
limited to the term of fourteen years from 
the date of publication of such foreign pat- 
ent 5 Stat 334, § 6. Congress on the 2d 
of March, 186] [12 Stat 246], 'enacted that 
all patents hereafter granted shall remain in 
force for the term of seventeen years from 
the date of the issue, and all extension of 
such patents is hereby prohibited. Pursu- 
ant to that act of congress the patent in this 
case was granted to the assignor of the com- 
plainants for the term of seventeen years 
from the 3d of October, 1865, without any 
limitation whatever. 12 Stat. 249. Since 
then,, to wit July 8th, 1870, congress has 
provided to the effect that patents here, pre- 
viously patented in a foreign country, shall 
expu'e at the same time with the foreign 
patent, or, if there be more than one, at the 
same time with the one having the shortest 
term; but in no case shall it be in force 
more than seventeen years. 16 Stat 201; 
Eev. St § 4887. Granted, as the patent in 
this case was, under the act of the 2d of 
March, 1861, it is clear that it is valid,, and 
that it will remain in force for the term of 
seventeen years from the time it was grant- 
ed. Weston V. White [Case No. 17,458]; 
Badische Anilin & Soda Fabrik v. Hamilton 
Manuf'g Co. [Id. 721]. Much discussion of 
the question of infringement will be tmneces- 
sary, as the respondents admit that they have 
been engaged in putting up and selling rolls 
of braid under the patent described in the an- 
swer. Decree for complainants for an in- 
junction, and for an account 
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Case Wo. 5,506. 

GOHEN y. TEXAS PAO. RY. 00. 

[2 "Woods, 346.] i 

Circuit Court, W. D. Texas. April Term, 1876. 

Death by WkongfoI/ Act — Compensatort Dam- 
ages — EsEMPLAKT Damages. 

1. Tlie act of the legislature of Texas, of 
February 2, 1860 [Laws 1860, p. 32], which 
gave a right of action for damages to the sur- 
viving husband, wife, child, children, or pa- 
rents of any person whose life was lost by the 
negligence or earelessaess of the proprietors, 
etc., of any railroed, steamboat, etc., entitled 
the plaintiff to recover compensatory damages 
only. 

2. Said act is not abrogated by section 30 of 
the constitution of Texas of ISOi), which makes 
"every person, corporation, etc., that may 
commit a homicide through willful act or omis- 
sion, resp6nsible in exemplary damages to the 
surviving husband, widow, heirs, of his or her 
body, or such of them as there may be, sepa- 
rately and consecutively." 

Heard on special exceptions to the plain- 
tiff's petition. 

The plaintiff [Patience Gohen], a citizen of 
the state of New York, and mother and sole 
surviving parent of Edward L. Gohen, 
brouglit suit against tbe Texas Pacific Rail- 
way Company, to recover damages resulting 
fi'om the death of her son, who was employed 
as a fireman by the said company, and was ac- 
cidentally killed while so employed, through 
the alleged fault and negligence of the com- 
pany. The question raised by the exceptions 
was the right of the plaintiff to sue. 

W. S. Herndon and George Hill, for plain- 
tiffs. 

William Steadman and I. P. Sexton, for de- 
fendant 

DUVAL, District Judge. By an act of the 
Texas legislature, passed February 2, 1860, 
it is provided: "If the life of any person 
is lost by reason of the negligence or care- 
lessness of the proprietor or proprietors, own- 
er, charterer, or hirer of any railroad, steam- 
boat, * * * and the act, neglect, nnskill- 
fulness or default is such as would (if death 
had not ensued) have entitled the party in- 
jured to maintain an action for such injury, 
then, and in every such case, the person who 
would have been liable, if death had not en- 
sued, shall be liable to an action for damages. 
* * » Every such action shall be for the 
sole and exclusive benefit of the surviving 
husband, wife, child, or children, and parents 
of the person whose death shall have been so 
caused, and may be brought by such entitled 
parties, or any one of them. * * * And in 
eveiT such action the jury may give sucb 
damages as they may think proportioned to 
the injiu*y resulting from such death," etc. 

By section 30 of the constitution of the 
state of Texas of 1869, it is provided: "Every 
person, corporation, or company, that may 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



commit a homicide, through willful act or 
omission, shall be responsible in exemplary 
damages to the smTiving husband, widow, 
heirs of his or her body or such of them as 
Ihere may be, separately and consecutively, 
without regard to any criminal proceeding 
that may or may not be had in relation to the 
homicide." 

It is contended by the defendant that this 
constitutional enactment repeals the law of 
1860, so far at least as the latter gave to a 
parent a right of action for the death of his 
or her child, and this position has been ably 
maintained by counsel. 

It is admitted that no I'ight of action, in 
such a case as this, existed at common laAv, 
which is unquestionably true, and that if it 
can be maintained at all, it must be by vir- 
tue of the act of 1860. Thei-e is no express 
repeal of this act. II repealed, it must be 
so by necessary implication; or, rather, as 
was held by the supreme court of the Unit- 
ed States in Daviess v. Fairbairn, 3 How. 
[44 U. S.] 636, by a "positive repugnancy 
existing between the provisions of the new 
law and that of tbe old." The question is, 
does such positive repugnancy exist in this 
case? Does it follow, because the right of 
action, which is given to a parent by the act 
of 1860, is left out and not provided for by 
the constitutional provision of 1869, that, 
therefore, the latter repeals the former pro 
tanto? 

To determine this question correctly, I have 
. carefully considered the two enactments, and 
called to my aid in their constiniction the 
able arguments of counsel and authorities 
cited by them. 

In my opinion, the act of 1860 was only in- 
tended to give compensatory damages. This, 
it seems to me, is apparent from the provision 
which limits the power of the jury in award- 
ing damages to the injm:y sustained. I take 
it this means to the actual Injury, as deter- 
mined by the proof, and, therefore, excludes 
the idea of exemplary or punitoi*y damages. 

On the other hand the constitutional enact- 
ment, by its very terms, relates solely to ex- 
emplary damages; so that it is only by tak- 
ing them both together, that the whole sub- 
ject of damages is embraced. The latter 
cannot, therefore, be held to constitute the 
only or sole rule on this subject It simply 
enlarges the measm-e of damages in favor 
of the surviving husband or wife, or the heirs 
of their bodies. It may be that the enact- 
ment of 1869, in authorizing exemplary dam- 
ages to certain relatives of the deceased, 
would allow them to recover compensatory 
damages, upon the principle that the greater 
includes the less; but this would not operate 
as a repeal of the act of 1860. 

Without attempting to elaborate my views 
on this subject, my conclusion is, tiiat the 
constitutional enactment of 1869 does not 
repeal the act of 1860; that is, it is not pos- 
itively repugnant to the latter, and that 
while it does not provide that a parent may 
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recover exemplary damages for the death of 
a child, it leaves unaffected his or her right 
to recover compensatory damages, as given 
by the act of 1860. One is a legislative, and 
the other an organic enactment in pari ma- 
teria, and they can, I think, be fairly con- 
sti'ued together, so as to give proper effect 
to both without our being driven to the neces- 
sity of deducing a repeal by implication, a 
result which the law never favors when it 
<yin be fairly avoided. 
The exceptions are overruled. 

[For charge to the jury at subsequent trial, 
see Case No. 5,507.] 



Case No, 5,507. 

GOHEN V. TEXAS PAG. RY. CO. 

[3 Cent. Law J. 382; i 1 Tex. Law J. 07; 23 
Int. Rev, Eec. 393.] 

Circuit Court, W. D. Texas. April Term, 
1876. 

Uegligexce— Duty of Kailkoad Companies as 
TO Track aud Structdres — Uxforeseex 
Events— Limit op Liability— Rule of Dam- 
ages. 

1. It is the duty of a railroad company to lay 
its track and road-bed and to construct bridges, 
culverts and embankments in such manner, and 
to keep them in such condition, as to render the 
same safe for the public use as well as for its 

-employees. 

2. This obligation does not require it to pro- 
vide against dangers which could not reasonably 
be foreseen, and it is not bound to secure the 
track against events which could not be antici- 
pated by reasonable men, such as an unprece- 
dented flood, or other unusual visitation. This 
applies most strongly to new roads. 

3. If a particular structure is without fault as 
tq plan, mode of construction and character of 
'material, so that it was originally sufficient for 
all the purposes for which it was designed, and 
if the railroad company has it afterwards' prop- 
erly inspected by competent and" skillful men, 
who exercise ordinary diligence to keep it in 
repair, the company has discharged its duty, 
and is not liable to an employee for an injury 
received by reason of a defect in said structure, 
unless it is shown that the company had actual 
notice of such defect, and after notice failad to 
remedy it. 

4. Actual damages only can be recovered, and 
they are to be confined to the pecuniary loss 
sustained by the plaintiff by reason of the death 
of her" son. 

This was an action for damages brought 
[by Patience Gohen against the Texas Pa- 
cific Railway Company] under the act of 
the legislature of Texas of February 2, 1860 
[Laws 1860, p. 32], which is substantially 
that of 9th and 10th Vict, commonly known 
as "Lord Campbell's Act" 

[Exceptions to plaintiff's petition were 
overruled. Case No. 5,500.] 

Robertson &Herndon, Turner & Lipscomb, 
and Geo. L. Hill, for plaintiff. 

William Steadman and 1. P. Sexton, for 
-defendant 

1 [Reprinted by permission.] 



DUVAL, District Judge (charging jury). 
The plaintiff [Patience Gohen is the mother 
and only surviving parent of Edward Ti. 
Gohen, who died without wife or children] 2 
brought this suit on the 22d day of Decem- 
ber, 1874, to recover of the defendant dam- 
ages for the death of her son, Edward L. 
Gohen, which occurred on the 24th of March, 
1874. It appears from the evidence that at 
the time of the death of the said Edward L. 
Gohen, he was in the employment of the de- 
fendant as a fireman on a locomotive engine 
running over defendant's road, and that 
while crossing a bridge on the south side of 
Cypress Bayou in Harrison countj', the said 
bridge gave way, causing the engine to be 
precipitated into the stream below, and kill- 
ing the said Edward L. Gohen, The plain- 
tiff avers that this accident and death was 
solely owing to the fault and neglect of the 
defendant by reason of the defective con- 
struction of said bridge, and its dumps or 
embankments. [It is now, however, conced- 
ed by the plaintiff's counsel in argument, 
that the bridge in question was, in itself, . 
safe and sufficient, but that the accident was 
occasioned by an unskillful and defective 
construction of the dump or embankment on 
which the bridge rested.] 2 And it is for tlie 
jury to determine from the evidence before 
them whether this averment is true or false. 
I have to instruct the jury, that in consti-uct- 
ing and operating a railroad, the law im- 
posed upon the defendant the obligation to 
make it substantial and safe [so far as hu- 
man skill and foresight can do so, under the 
circumstances sm'rounding its construction. 
The work should be done without fault as 
to its plan, mode of construction, or ma- 
terials used, which should be adapted to, 
and such as are generally used for, the pur- 
pose to which they are to be applied, so as 
to make it safe, not only for the public gen- 
erally, but for the employees of the road, and 
so as to provide against all risks and dan- 
gers, of whatever sort or description, which 
could then be fairly foreseen or apprehended 
after the exercise of due and reasonable dili- 
gence, enquiry and precaution. And when 
a road has been thus' originally constructed, 
the law requires the company to employ 
skillful and trustworthy agents to supervise, 
examine and test it, and to keep it in proper 
repair.] 2 it was the 'duty of the defendant 
to lay its track and road-bed, and to con- 
struct bridges, culverts and embankments, 
in such manner, and to keep them in such 
condition, as to render the same safe for the 
public use, as well as for the employees of 
the road. This obligation, however, on the 
defendant, did not require it to provide 
against dangers which could not be reason- 
ably foreseen; and it was not bound to se- 
cure the track against events which could 
not be. anticipated by reasonable men, hav- 

2 [Prom 1 Tex. Law J. 97.] 
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ing the ordinary sagacity required in the } 
business of malting railroads, sueli as an un- 
precedented flood, or other like unusual Yisi- 
tation or occurrence. This rule applies most 
strongly to all roads, when recently con- 
structed, and before there has been sufficient 
time and experience to test the suflBciency 
and safety of the work done. [This rule ap- 
plies most strongly to all roads when recent- 
ly constructed in a new country, whose topog- 
raphy and climatic changes are not then 
well understood, and before there has been 
sufficient time and experience to test the 
strength and safety of the work done.] 2 

On determining the liability of a railroad 
for defective construction of work, the cor« 
rect rule to be looked to is whether such 
work (no matter what the particular struc- 
ture mas' be), is without fault as to plan, 
mode of construction and character of ma- 
terial, so that it was originally sufficient for 
all the purposes for which it was designed, 
so far as could then be reasonably determin- 
ed, and that it employed skilful and trust- 
worthy agents to supervise and examine and 
test it, and that such duty is performed with 
frequency, and with such tests as custom 
and experience have sanctioned and pre- 
scribed. When these circumstances all con- 
cur and exist, it may be rightly assumed 
that the road has exercised such care and 
skill as the law exacts of an employer in 
reference to his employee, and that no lia- 
bility can attach to it for a defect in such 
structure or work by which an employee has 
sustained injury, unless there has been ac- 
tual notice or knowledge that such defect 
existed, and which, unless promptly rem- 
edied, would be liable to cause serious or 
fatal consequences. Tested by this rule, the 
jury wiU. consider the bridge and embank- 
ment in question, and determine from all 
the evidence before them, whether or not 
they were without fault as to plan, mode of 
construction and character of materials, and 
in these respects met the purpose for whicii 
they were designed at the time of their con- 
struction, so far as could then be reasonably 
ascertained and determined by the agents 
and officers of the road who built them. If 
the jury came to an affirmative conclusion 
on these questions, and believe that the de- 
fendant employed skilful, prudent and com- 
petent agents to inspect and keep said struc- 
tures in repair, and that said agents or em- 
ployees did exercise ordinary and usual care 
and diligence in inspecting and keeping said 
structures in repair, and that they remained 
safe for the running of trains over them un- 
til the embankments were washed away by 
an unusual and exti-aordinary rise of water 
[such as could not have been reasonably 
foreseen and provided against when the road 
was originally constructed3,2 tben you are 
Instructed that the defendant was not guilty 

2 [l?rom 1 Tex. Law J. 97.] 
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of negligence, and you will find for the de- 
fendant. [Although the jury may believe, 
from the evidence, that there was negligence 
and want of care on the part of the defend- 
ant in the original construction of the em- 
bankment on which the bridge rested, yet, 
if they further believe from the evidence 
that A. E. Botto was engineer of the loco- 
motive by the fall of which it is charged 
that Edward L. Gohen was killed, and that 
at and shortly before the time of the accl* 
dent, the water in Cypress Bayou was un- 
usually high, and that, on the evening pre- 
vious to the accident, Botto was warned by 
said defendant, or its authority, that the 
water was high in the bottom, and that he 
sbould run slow over the same, and that he 
did not obey such warning, but did run over 
the same the next morning without caution, 
and with his usual and ordinary speed, or 
at a rate of speed which, under tlie circum- 
stances, prevented him from having his en- 
gine under proper control, then you are in- 
structed that such conduct on his part was- 
negligence tending to produce the accident, 
and you will find for the defendant] 2 But 
if the jury believe from the evidence that 
the bridge and embankments, or either of 
them, were not properly made at first, either 
as respects plan, mode of consti'uction or 
materials used, by reason of the negligence 
and want of care on the part of the defend- 
ant; and such defect, if subsequently known, 
was not provided for and remedied by means 
adequate to the purpose, so far as human 
skill and sagacity could reasonably foresee^ 
under the circumstances then existing; and 
in consequence of which negligence and 
want of care, or failure to apply proper 
means of prevention on the part of defend- 
ant, the said Edward L. Gohen was killed, 
then you will find for the plaintiff. If the 
jury should find from the evidence that the 
defendant was guilty of negligence in the 
death of said Edward L. Gohen, as alleged 
in plaintiff's petition, tiey may, in fixing the 
amount of damages, take into consideration 
the age of the plaintiff, the probable dura- 
tion of her life, the amount of support she 
might reasonably have expected to receive 
from the deceased, if this can be determined 
from the evidence. You can not consider 
the property or the wealth of the plaintiff, 
nor her mental anguish or suffering, but you 
can only allow such damages as you may 
think proportioned to the injury resulting ta 
plaintiff from the death of her son, as ap- 
pears from the evidence before you. In de- 
termining whether they will find a verdict 
for the plaintiff or defendant, the jury are 
the exclusive judges of all the facts in evi- 
dence before, them. They will take into con- 
sideration the manner and mode of testify- 
ing by the witnesses; their intelligence and 
acquaintance with the subject about which. 



a [From 1 Tes. Law J. 97J 
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they testify; their interest in the result ^of 
the suit, if any, and give to each and every 
portion of the evidence such weight as they 
may think it deserves. 



GOLD (WOOD v.). See Case No. 17,947. 



Case Wo. 5,508. 

GOLD & SILVER ORE SEP.ARATING CO, 
V. UNITED STATES DISINTE- 
GRATING ORE CO. et al. 

[6 Blatchf. 30T; 3 Fish. Pat. Cas. 489.] i . 

Curcuit Court, S. D. New York. March 8, 
1869. 

Patents — ^Isteupekence — Act op 1836. 

1. Two patents interfere, within the meaning 
of section 16 of the act of 1836 [5 Stat. 123], 
only when they daim, in whole or in part, the 
same invention. The interference intended is 
of the same character with that spoken of in 
sections S and 12 of the same act. 

2. Letters patent granted to the assignee of 
Melchor B. Mason, January 3, 1865, for an "im- 
proved method of desulphurizing and oxydizing 
metallic ores," hdd to interfere with reissue No. 
1988 of letters patent granted to the assignee of 
William E. Hagan, March 8, 18(>4, for an im- 
provement in stoves; and, in so far as they in- 
terfere, the patent of Mason adjudged to be 
void. 

This was a final hearing, on pleadings and 
proofs. On the 8th of March, 1864, letters 
patent [No. 41,897] were granted to John B. 
Gale, as assignee of William E. Hagan, for 
an "improvement in stoves." On the 6th of 
June, 1865, this patent was surrendered, and 
reissued, in two separate reissues, to the 
Hagan Manufacturing Company, and Wil- 
liam E. Hagan, as assignees, by mesne as- 
signments, of William B. Hagan. One of 
the two, No. 1,988, was for an "improvement 
in furnaces for treating ores by superheated 
steam." On the 3d of January, 1865, let- 
ters patent No. 45,803 were 'granted to C. V. 
De Forest, Amos Howes, and George E. Van 
Derhurgh, as assignees of Melchor B. Mason, 
for an "improved method of desulphurizing 
and oxydizing metallic ores." At tlfe time of 
the bringing of this suit, the legal title to 
the said reissue No. 1,9S8, was vested in the 
plaintiffs, and the legal title to the said pat- 
ent No. 45,803, for the territories of Nevada, 
Idaho, and Montana, was vested in the de- 
fendant Mason, and, for the rest of the Unit- 
ed States, in the other defendants. 

The bill alleged, that Hagan was the orig- 
inal and first inventor of the improvements 
claimed in said reissue No. 1,988; that the 
invention claimed therein was identical with 
tliat covered by said patent No. 45,803; that 
it was necessary, for the protection of the 
rights of the plaintiffs, that this court should 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus is from 3 Fish. Pat. Gas, 489, and the 
statement and opinion are from 6 Blatchf. 307.] 



determine whether Hagan was such orig- 
inal and first inventor; and that the said pat- 
ent No. 45,803 was invalid, and should be 
adjudged void. The bill prayed that the said 
patent No. 45,803 might be adjudged to be 
void. The answer set up, that the original 
patent to Gale was not for the same inven- 
tion as that patented by said patent No. 
45,803; that the inventions patented by said 
last-named patent were not known prior to- 
the invention thereof by said Mason; that 
the said reissue No. 1,988 was procured for 
the purpose qf fraudulently covering the in- 
ventions so made by Mason and patented, 
and was fraudulent and void; that it was not 
for the same invention as was the original pat- 
ent, and was not limited to what was de- 
scribed or made known in the original, or 
by any filed model which belonged to the 
application for the original, but was broad- 
er than the invention described in the orig- 
inal, and fraudulently covered inventions not 
described in the original, or represented by 
any model deposited in the patent oflice- 
on the application for the original, and fraud- 
ulently covered inventions of which Hagan 
had no knowledge at the time he applied 
for and obtained the original, and Inven- 
tions of which Hagan was not the fii'st In- 
ventor,, and not the original inventor, and 
of which he knew nothing imtil he had learn- 
ed them from the Invention of Mason, and 
inventions which he did not intend to patent 
by the original, and was expanded beyond 
any invention described in the original, for 
the fraudulent purpose of covering improve- 
ments of which Mason was the first in» 
ventor; that the inventions covered by the 
said patent No. 45,803, and the inventions 
sought to be claimed by the said reissue No. 
1,988, were made and used by Mason long be- 
fore any invention thereof by Hagan, or any 
other person; and that the said patent No. 
45,803 was valid. The answer prayed that 
the court would decree that the said reissue 
No. 1,988 was void, and that the said patent 
No. ^,£03 was valid. 

Charles M. Keller, for plaintiffs. 
George Gifford, for defendants. 

BLATCHFORD, District Judge (after stat- 
ing the facts). The jurisdiction invoked by 
the plaintiffs in this case is that conferred 
by the 16th section of the act of July 4, 
1836 (5 Stat 123), which provides, that, 
"whenever there shall be two interfering pat- 
ents, * * * any person interested in any 
such patent, either by assignment or other- 
wise, * « * may have remedy by bill In 
equity, and the court having cognizance there- 
of, on notice to adverse parties, and other 
due proceedings had, may adjudge and de- 
clare either the patents void in the whole or in 
part, or inoperative and invalid in any pai-- 
tlcular part or portion of the United States, 
according to the interest which the parties 
to .such suit maj' possess in the patent, or 
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the inventions patented, * * * as the fact 
of priority of right or invention shall in any 
such case be made to appear." 

The first question to be determined is, 
whether the- reissue No. 1,988, and the pat- 
ent No. 45,803, are, within this 16th section, 
"interfering patents." A considerable por- 
tion of the argument of the counsel for the 
defendants was devoted to maintaining the 
point, that the two patents do not, in whole 
or in part, claim the same tiling, and that, 
therefore, they do interfere. But no such 
point is taken in the answer. The bill avei-s, 
substantially, that the inventions covered by 
the two patents are identical. The answer, 
while it avers that the invention covered by 
the original patent to Gale was not for the 
same invention as the patent No. 45,803, no 
where alleges that the reissue No. 1,988 and 
the patent No. 45,803 do not claim and cover 
the same inventions. On the conti-ary, the 
answer avers, in substance, that the two do 
covei- and claim the same inventions. It 
states that the original patent to Gale was 
reissued for the purpose of covei'ing the in- 
ventions patented by the patent No. 45,803; 
that the reissue No. 1,988 was expanded be- 
j'ond any invention described in the original, 
for the purpose of covering improvements of 
which Mason was the inventor; and that 
the inventions covered by the patent No. 
45,803, and those sought to be claimed by the 
reissue No. 1,988, were made by Mason long 
before any invention thereof by Hagan or 
any other person. If these averments in the 
answer do not constitute an admission that 
the two patents, which are claimed to int^- 
fere, cover and claim, in whole or In part, 
the same inventions, they have no meaning. 
Two patents interfere, within the meaning of 
the 16th section, only when they claim, in 
whole or in part, the same invention. The 
interference intended is of the same charac- 
ter with that spoken of in the 8th section of 
the same act, which refers to an interference 
between two pending applications for pat- 
ents, and to one between a pending applica- 
tion for a patent and an unexpired patent 
previously granted, and with that mentioned 
in the 12th section of the same act, which 
refers to an interference between two appli- 
cations where "the specifications of claim in- 
terfere with other." 

Independently, however, of any admission 
in tlie answer, there can be no doubt that the 
two patents in question do interfere with 
each other, in the sense thus defined. 

The claims of the reissue No. 1,988 are three 
in number: (1) The employment or applica- 
tion of superheated steam, in the manner as, 
or substantially as, described and set forth, 
for the purpose of refining or reduchig metals, 
and for the removal of sulphm-, arsenic, phos- 
phorus, or other impurities, from ores or min- 
erals; (2) the employment or application of 
superheated steam, as, or substantially as, 
described, for the purpose of calcining and 
disintegrating quartz rock containing silver, 
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gold, or other metals; (3) the employment or 
ap'plication of superheated steam for the re- 
fining of iron, and for the converting of iron 
into semi or pure steel, in the manner sub- 
stantially as described and set forth. 

The patent No. 45,803 contains two claims: 
(1) The improved process of Mason for re- 
moving sulphm*, arsenic, phosphorus, and an- 
timony from am'iferous, argentiferous, or 
other metallic ores, and for oxydizing the 
said ores, by ti'eating them with hydrogen 
and cai'bonic acid gases, substantially in the 
manner set forth; (2) as a part of the im- 
proved process of Mason, the admission of 
steam into the chamber wherein the metallic 
ores ai-e heated, desulphurized and oxydized, 
substantially in the manner and for the pm-- 
pose set forth. 

It is impossible not to say that there is an 
identity, in substance, between the first claim 
of the reissue No. 1,988, and the first claim of 
the patent No. 45,803. The former claims 
the employment of superheated steam, in the 
manner described, to refine or reduce metals, 
and to remove sulphiu*, arsenic, phosphorus, 
or other impurities— from ores or minerals. 
The latter claims the process of aiason for 
removing sulphur, arsenic, phosphorus, and 
antimony, from metallic ores, and for oxydiz- 
ing such ores, by heating them with hydi'ogen 
and carbonic acid gases, as set forth. 

The manner described in the reissue No. 
1,988, in which superheated steam is em- 
ployed to refine or reduce metals, and to re- 
move impm'ities from ores or minerals, is to 
discharge superheated steam directly into 
the body of a fire, so that the highly rarified 
aqueous vapor shall impinge upon, and be 
brought in contact with, the incandescent 
fuel, without admixture of atmospheric air, 
while, at the same time, combustion is sup- 
ported in part by the admission of air to the 
fire by way of di-aft The specification 
states, that, when superheated steam, with- 
out admixtm-e of atmospheric air, is caused 
to impinge directly upon ignited carbon, it 
imdergoes decomposition into hydrogen and 
oxygen; that, if a reverberating fm-nace is 
properlycarranged in connection with the fire 
chamber of such fm-nace, and mineral ores 
are placed on the bed of the furnace, and 
superheated steam is thus introduced into 
'the fire and decomposed, and the liberated 
hydrogen is thrown in amongst such ores, it 
will, by its affinity for sulphur, phosphorus, 
and other volatile substances, in the ores, 
carry them off in a gaseous form, and, by 
the combined action of the heat and the hy- 
drogen, the ores will be thoroughly disiute- 
gi-ated and purified, so that they can be 
crushed with facility. Adequate mechanical 
means for conducting these operations are de- 
scribed in the specification. 

The process of Mason, described in the pat- 
ent No. 45,803, for removing impm-ities from 
metallic ores, and for oxydizing such ores by 
treating them with hydrogen and carbonic 
acid gases, is to arrange a furnace with a 
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cMm'ber for the ores, in connectioa witli a 
chainTjeL" to generate the gases. This last 
chamber is a chamber of combustion, and the 
specification states, that supei'heated steam is 
to be allowed to escape into the fire in fine 
jets; that the steana will be decomposed, and 
the hydrogen in it be liberated, while car- 
bonic acid gas will also be generated, from 
Uie fact that a cuirent of atmospheric air is 
admitted to support combustion; and that 
the hydrogen and carbonic acid gases will 
pass into the reducing chamber, and permeate 
and heat the ores, carrying off the impm-ities, 
and desulijhm'izing and oxydiziug the ores. 
Proper means are described for effecting 
these results. 

The processes in the two specifications are 
identical, and the fii'st claim in each patent 
embraces, in effect, a claim to the process of 
decomposing superheated steam, by so inti'O- 
ducing it into the fu.*e that it shall be decom- 
posed, while combustion is supported in part 
by a cmTent of atmospheric air, and of then 
throwing the resulting gases which are gen- 
erated, upon ores, metals, and minerals, to 
produce such effect as such gases will produce 
in the way of refining, pm-ifying, and redu- 
cing, and working such other chemical 
changes as must inevitably follow from the 
contact of such heated gases with the ai-ticles 
so subjected to their action. The first claim 
of the patent No. 45,803 must, therefore, be 
held to interfere with the first claim of the 
reissue No. 1,988. 

I do not perceive that the second claim of 
the patent No. 45,803 interferes with any 
claim in the reissue No. 1,988. That claim 
embraces merely the admission of steam into 
the reducing chamber where the ores are 
heated, desulphurized, and oxydized, so as to 
prevent excessive heat, and control and regu- 
late the temperature, and avoid the fusion of 
the sulphm*ets which are disengaged from 
the ores in the process. 

The next subject of inquiry is, whether 
Kagan or Mason was the first inventor of the 
process which is claimed by each of the two 
patents. Hagan's evidence rests very much 
upon two caveats filed by him in the patent 
office, one on the 3d of February, 1862, and 
the other on the 28th of February, 1802. The 
first caveat, which was accompanied by draw- 
ings, describes a fire-box; the admission of 
air thereto; and the introduction of jets of 
highly heated steam directly into the Ignited 
fuel. It also refers to the fact, that hydrogen 
and oxide of carbon, and other combustible 
gases, are evolved in the process. The sec- 
ond caveat states that the steam, admitted in 
proper quantity to contact with incandescent 
carbon, will be decomposed; that the intent 
of the invention is the production of hydrogen 
and its combustion in a nascent state; and 
that the objects sought to be attained are 
economy in heating and warming, the preven- 
tion and combiistion of smoke, and the de- 
oxydatlon and desulphurlzation of mineral 
ores. Hagan satisfactorily carries back to 



December, 1858, his invention of applying jets 
of superheated steam directly to incandescent 
fuel, unmixed with atmospheric air, but in 
combination with the application of a draft 
of atmospheric air to the fuel. He also sat- 
isfactorily carries back to January, 1SG2, his 
application of the gases evolved by such plan 
of combustion to metallic ores, for the pm'pose 
of desulphm'izing them, resulting in their com- 
plete desulphurlzation and disintegration. 
The apparatus and the process thus used by 
Hagan were the same as those desci'ibed in 
the reissue No. 1,988. That Hagan intended 
to claim, in the original patent, the specifica- 
tion of- which was signed by him, the in- 
vention covered by the first claim in the re- 
issue- No. 1,988, can admit of no doubt; and 
that that reissue, so far as the first claim in it 
is concerned, is for the same Invention in- 
tended by Hagan to have been patented by 
the original patent, ahd was a proper and 
valid reissue, is equally dear. It is useless 
to go over the proofs on that subject, as they 
are uncontradicted, and all tend to the con- 
clusions stated. 

The evidence on the part of the defendants, 
if it tends to show that Mason did anything, 
prior to his being brought into communication 
with Hagan, beyond attempting to desulphur- 
ize and disintegrate ores by throwing super- 
heated steam into the ore chamber without 
first decomposing it in the fire chamber, does 
not go to prove any thing but abortive, in- 
conclusive, and unpractical experiments on 
the part of Mason, down to a period as late 
as August, 1864, in decomposing superheated 
steam, and applying the gases generated in 
the process to the pm'ificatlon and reduction 
of ores. The weight of the evidence is very 
preponderating that Mason borrowed directly 
from Hagan all that is embodied In the first 
claim of the patent No. 45,803. 

The allegation in the answer, that Hagan 
was not the first inventor of what is claimed 
in the reissue No. 1,988, is not sustained by 
the evidence, so far as respects the pai'tlculai'S 
in which the reissue No. 1,988 and the patent 
No. 45,803 are held to interfere, either as re- 
gards a prior invention thereof by Mason or 
otherwise. 

The prayer of the answer, that the reissue- 
No. 1,988 may be decreed to be void, and that 
the patent No. 45,803 may be decreed to be 
valid, must be denied; and there must be a 
decree adjudging the patent No. 45,803 to be 
void, so far as the improved process of the 
defendant Mason, therein described, for re- 
moving sulphur, arsenic, phosphorus, and 
antimony, from am'iferous, argentiferous, and 
other metallic ores, and for oxydizing the said 
ores, by treating them with hydrogen and 
carbonic acid gases, substantially In the man- 
ner set forth in said patent No. 45,803, em- 
ploys or applies superheated steam in the 
manner as, or substantially as, desa'Ibed in 
the said reissue No. 1,988. 

The defendants must be charged with the- 
costs of the suit. 
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Case M"o. 5,509. 

GOLDEN v. PRINCE. 

[3 Wash. O. O. 313; 1 5 Hall, Law J. 502] 

Circiiit Court, D. Pennsylvania. April Term, 
1814. 

BaSKRUPTCT — DiSCHAKGE UNDER STATE LaTV — 

State Laws in Federal Courts — Roles op 
Practice — Law of Place Where Contract is 
Made or Discharged — CoMiTy op Nations — 
Constitutional Liw — Obligation op Con- 
tracts. 

1. Action on a bill of exchange, drawn 10th 
of May, 1811, by the plaintiff, at St. Barts, on 
himself in Philadelphia, and by him accepted, 
and afterwards regularly protested for non-pay- 
ment. The defendant claimed to be discharged 
from this debt, by a law of the state. of Penn- 
sylvania, passed 13th of March, 1812 [Laws 
Pa. 1812, p. 114], under which he had received 
a. certificate, having conformed to the provisions 
of the law, and which law declares, that the 
certificate shall discharge such insolvent from all 
■debts and demands due from him, or for which 
he was liable at the date of such certificate; 
and also, from all contracts originating before 
tlie said date, though payable afterwards. 

[Cited in Woodhull v. Wagner, Case No. 17,- 
975J 

2. The laws of the several states, constitu- 
tionaJly passed since 1789, are binding on the 
courts of the United States, held within the 
state in which the same prevail. 

[Cited in Gill v. Jacobs, Case No. 5,426; Ray- 
mond V. Danbury & N. R. Co., Id. 11,593.] 

[Cited in Re Stephens, 4 Gray, 560; Dunne 
V. People, 94 111. 129.] 

3. Aliter, as to rules of practice. Every court 
possesses liie power of making its own rules of 
practice, unless forbidden by law; and the 17th 
section of the judiciary law [1 Stat.,S3], vests, 
expressly, this power in the courts of Uie United 
States. 

[Cited in The Unadilla, Case No. 14,332.] 
[Cited in Edwards v. Pope. 3 Seam. 470; The 

Aurora Borealis v. Dobbie, 17 Ohio, 128; 

Barry \. Iseman, 14 Rich. Law, 129; Shep- 

pard V. Steele, 43 N. Y. 52.] 

4. By the comity of nations, the laws of a 
foreign country where a contract is made or dis- 
charged, is considered by the tribunals of other 
nations, as the law of that contract, and they 
will decide according to such laws. 

5- The bill of exchange upon which this suit 
was brdught, being payable in Philadelphia, had 
a view to the laws of Pennsylvania. 

6. A law which authorizes the discharge of a 
contract, by the payment of a smaller sum, or 
at a different time, or in a different manner 
than the parties have agreed, impairs its obli- 
gations, by substituting for the contract of the 
parties a legislative contract, to which they nev- 
er assented. Such is the law of Pennsylvania 



1 [Originally published from the jMSS. of Hon. 
Bushrod Washington, Associate .Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



of 13th of March, 1812, and as such, it is un- 
constitutional and void. 
[Cited in Blanchard v. Russell, 13 Mass. 14; 
State V. Amery, 12 R. I. 66.] 

7. It seems to be a safe rule, that where an 
unqualified power is granted to the general gov- 
ernment to do a particular act, the exercise of 
which, by the state governments, would be in- 
consistent with the express grant, the whole of 
the power is granted, and consequently, vests, 
exclusively, in the general government. The 
state governments cannot, in that case, exercise 
it, without showing an express grant; or that 
it is fairly deducible from the circumstance in 
which or where the claim is founded. 

[Cited in People v. Wilson, 15 111. 3D2; La- 
fayette, M. i& B. R. Co. V. Geiger, 34 Ind. 
198.] 

8. The exercise of the power by the state gov- 
ernments, to pass bankrupt and naturalization 
laws, is incompatible with the grant of a power 
to congress, to pass uniform laws upon the 
same subjects. 

[Cited in Passenger Cases, 7 How. (48 U. S.) 
556; U. S. V. Rhodes, Case No. 16,151; 
Citizens* Savings & Loan Ass'n v. Topeka, 
20 Wall. (8Y U. S.) 669.] 

9. The omission of congress to pass a bank- 
rupt law, does not authorize the several states 
to pass such laws; but the omission of that 
body to pass such a law, is, in effect, a declara- 
tion that there ought not to be such a law. 

[Cited in U. S. v. New Bedford Bridge, Case 
No. 15,867.] 

10.' The law of Pennsylvania of 13th of 
March, 1812, is unconstitutional, because it im- 
pairs the obligation of a contract; and because 
congress have exclusively the power to pass a 
bankrupt law. 
[Cited in Ogden v. Saunders, 12 Wheat. (25 
U. S.) 295; Ashley v. Board of Supervisors, 
8 C. O. A. 455, 60 Fed. 61.] 
[Cited in Sheppard v. Steele, 43 N. Y. 57.] 

In eauity. 



WASHINGTON, Circuit Justice. This is 
an action brought upon a bill of exchange 
drawn by the defendant, on the 10th of I^Iay, 

1811, at St Barts, for value received there, 
in favour of the plaintiff, on himself, at Phila- 
delphia, 90 days after sight, which was re- 
gularly noted for non-acceptance, and pro- 
tested for non-payment This action was 
brought on the 4th of May, 1812; to which 
the defendant pleaded in bar, his dischai'ge, 
under a law of this state, passed on the 13 tL 
of March, 1812, for the relief of insolvent 
debtors; obtained provisionally on the 23d 
of April, and finally, on the 29th of May, 

1812. The case agreed, states, that the de- 
fendant did not give to the plaintiff, or to 
any agent of his, notice of the defendant's 
petition, which was presented on the 20th 
of April, 1812, although the plaintiff's at- 
torney was informed of tne application a 
few days after it was made; nor has the 
plaintiff proved his debt under the said pro- 
ceedings. The act referred to in the plea 
declares, that a debtor who has conformed to 
the several regulations of the law, for the pur- 
pose of vesting all his property in the assignees, 
for the benefit of his a-edi+ors, and who has 
received his certificate of discharge from the 
commissioners, shall be set at large by the 
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sheriff, if he be imprisoned; and that such 
certificate sTiall be conclusive evidence of the 
fact, that sudi petitioner has been dischar- 
ged by virtue of that act; and shall be con- 
stmed to discharge such insolvent from all 
debts and demands due from him, or for 
which he was liable, at the date of such 
certificate, or contract, or originating before 
that lime, though payable afterwards. It is 
•Objected to this plea— 1. That the act under 
which the discharge is claimed, having been 
passed since the year 1789, affords no omding 
nile for the government of this court:— 2. 
That the law is unconstitutional and void in 
two respects; as being a bankrupt law— and 
as being a law impairing the obligation of 
•contracts. 

The ground of the 1st objection is, that the 
34th section of the judicial act of congress, 
passed on the 24th September, 17S9 [1 Stat 
D2], which declares, "that the laws of the 
several states, except where the constitution, 
treaties, or statutes, of the United States, 
shall otherwise require or provide, shall be 
regarded as rules of decision in trials at com- 
mon law, in the courts of the United States, 
in cases where they apply," extends only to 
such laws 'of the several states, as were in 
force at the time this law was passed. Ad- 
mitting this position to be correct, it would 
not follow, that this law would not, on that 
account, bave a binding force, or fm*nisb a 
rule of decision in this case. The laws even 
of foreign countries where a contract is made, 
a.re by the comity of nations regarded evei'y 
where as a rule of decision, in relation to 
that conti-act; and it would be strange if 
the laws of one state, in which a contract was 
made, should be disregarded in any other 
state of the Union as a rule of decision. In 
like manner, the laws of a country, which 
■operate to discharge a contract made in the 
same country, are regarded and enforced by 
foreign comrts. This doctrine was fully ex- 
amined in this court, in the case of 0am- 
franque v. Brunell [Case No. 2,342], npon a 
question of bail. Independent, therefore, of 
the act of congress, if a contract made in 
this state, or with a view to its laws," be dis- 
•charged under a law of this state, against 
which no constitutional objection can be 
made; such laws would be regarded as 
rules of decision by this court, as well that 
which discharged the obligation, as that im- 
der wbich it was created. 

It was denied by the counsel for the plain- 
tiff, that the contract in this case had a 
view in its execution to the laws of Penn- 
sylvania; but nothing can be more clear, 
than that the bill in question amounted to 
a promise, made by the defendant, to pay 
the sum mentioned in it, in the city of Phila- 
delphia, ninety days after sight. Payment 
could have been dejuanded no where but 
in Philadelphia, in order to enable the plain- 
tiff to recover. The bill in this case, is pre- 
cisely like that in the ease of Kobinson v. 
'Bland, 2 Burrows, 3077; and is consequent- 



ly within tiie principles laid down In that 
case. These principles would be sufficient 
for the decision of this part of the case, 
without resorting to tiie act of congress, 
which has been mentioned; but, as other 
cases may occur, where the general rule ad- 
mitted by the comity of , nations, may not 
entirely apply; and, as there appears to us 
to be no difficulty in giving a construction 
to the .'i4th section of this act; it may not 
be improper to take this opportunity of do- 
ing it 

It is to be remarked, in the first place, 
that the words of this section are general, 
so as to include, as well the laws of the re- 
spective states, which might thereafter be 
passed, as those which were then in exist- 
ence. The reason for construing this sec- 
tion prospectively, as well as in reference 
to the time when this law was enacted, is 
equally strong. The powers bestowed by 
the constitution upon the government of the 
United States, were limited in their extent 
and were not intended, nor can they be con- 
sti'ued to interfere with other powers, before 
vested in the state governments; which 
were, of course, reserved to those govern- 
ments impliedly, as well as by an express 
provision of the constitution. The state 
governments, therefore, retained the right 
to make such laws as they might think prop- 
er, within the ordinary functions of legis- 
lation, if not inconsistent with the powers 
vested exclusively in the government of the 
United States, and not forbidden by some 
article of the constitution . of the United 
States, or of the state; and such laws were 
obligatory upon all the citizens of that state, 
as well as others who might claim rights or 
redress for injuries, under those laws, or in 
the courts of that state. The establishment 
of federal courts," and the jurisdiction grant- 
ed to them in certain specified cases, could 
not consistently with the spirit and provi- 
sions of the constitution, impair any of the 
obligations thus imposed by the laws of the 
state; by setting up in those courts a rule 
of decision, at variance with that which was 
binding upon the citizens, if the suit had 
been instituted in the state court Thus, 
the laws of a state affecting contracts, regu- 
lating the disposition and transmission ol 
property, real or personal, and a variety of 
others, which, in themselves, are free from 
all constitutional objections; are equally 
valid and obligatory within the state, since 
the adoption of the constitution of th^' TlDit- 
ed States, as they were before. They pro- 
vide rules of civil conduct for every indi- 
vidual who is subject to their power, in all 
their relations to society; and consequent- 
ly cannot in cases where they apply, cease 
to be rules by which the conduct of those in- 
dividuals is to be decided, when brought un- 
der judicial examination, whether the de- 
cision is to be made in a federal or state 
court The injustice, as well as the absurd- 
ity of the former deciding by one rule, and 
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the latter by another, would be too mon- 
strous to find a place in any system of gov- 
ernment. Thus, for example, if the laws of 
a state, which regulated the disti-ibution or 
ti-ansmission of property in the year 1789, 
should be totally varied by a subsequent 
law, the latter only would be the rule by 
which property could be distributed or trans- 
mitted from the time the law came into 
operation; and it can never be seriously 
contended, that a person interested in this 
property, and from the adventitious circum- 
stance of his residence in another state, en- 
titled to make his claim, either in the fed- 
eral or state court, should recover more by 
resorting to the former, than he would have 
recovered had he applied to the latter court 
With respect to rules of practice for trans- 
acting the business of the courts, a different 
principle prevails. These rules are the laws 
of the court, and are, in relation to the fed- 
eral courts, laws arising under the constitu- 
tion of the United States, and consequently 
not subject to state regulations. It is in 
reference to this principle, that the 17th sec- 
tion of the same judicial act authorizes the 
courts of the United States to make all nec- 
essary rules for the orderly conducting busi- 
ness in the said courts, provided the same 
are not repugnant to the laws of the United 
States; and under this power, the different 
circuit courts, at their first sessions, adopted 
the state practice as it then existed, which 
continues to this day, we believe, in all the 
^ states, except so far as the courts have 
thought proper, from time to time, to alter 
and amend it Indeed, the counsel for the 
plaintiff, in this case, seemed to admit the 
distinction between general laws affecting 
rights, and those which relate to the practice 
of the courts; but still he contended, that 
the act of assembly in question, afforded no 
rule of decision for this court and could not 
be pleaded in bar of the action, because it 
was enacted since the year 1789. Now, it is 
most clear, that a law which discharges a 
contract is no more a law of practice, than 
one, under the sanction of which, the con- 
tract was made. If it would bar the action 
in a state court it would equally do so in a 
federal court; although the particular mode 
of setting up the bar, might depend upon 
the practice and rules imposed by the state 
laws upon the former courts, and those 
which the latter may have thought proper 
to adopt. 

The next question is, whether the law re- 
lied upon by the defendant to bar the pres- 
ent action, is repugnant to the constitution 
of the United States; and, on that account, 
is not to be regarded by the court, in this 
case? We shall reverse the order pursued 
by the counsel, and consider, in the first 
place, whether this law is repugnant to the 
constitution, upon the ground of its impair- 
ing the obligation of contracts? It may be 
proper to premise, that a law may be un- 
constitutional, and of course void, in rela- 
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tion to particular eases; and yet valid to all 
intents and purposes, in its application to 
other cases within the scope of its provi- 
sions, but varying from the other in particu- 
lar circumstances. Thus, a law prospective 
in its operation, under which a contract aft- 
erwards made, may be avoided in a way 
different from that provided by the par- 
ties, would be clearly constitutional; be- 
cause the stipulations of the parties, which 
are Inconsistent with such a law, never had 
a legal existence, and of com-se could not be 
impaired by the law. But if the law act 
retrospectively, as to other contracts, so as 
to impair their obligation, the law is invalid; 
or, in milder terms, it affords no rule of de- 
cision in these latter cases. 

The question then is, whether a law of a 
state, which declares that a debtor, by de- 
livering up his estate for the benefit of his 
creditors, shall be for ever discharged from 
the payment of his debts, due or conti-acted 
before the passage of the law;— whether the 
ci-editor do any act, or not, in aid of the law; 
can be set up to bar the right of such cred- 
itor to recover his debt either in a federal 
or state court? We feel no difficulty in say- 
ing that it cannot; because the law is, in its 
nature and operation, one which, in the case 
supposed, impairs the obligation of a con- 
tract What is the obligation of a contract? 
It is to do, or not to do, a certain thing; and 
this may be either absolutely, or under some 
condition; immediately, or at some future 
time, or times; and at some specified place, 
or generally. A law, therefore, which au- 
thorities the discharge of a contract by a 
smaller sum, or at a different time, or in a 
different manner than the parties have stip- 
ulated, impairs its obligation, by substitut- 
ing for the contract of the parties, one which 
they never entered into; and to the perform- 
ance of which, they of course had never 
consented. The old contract is completely 
annulled, and a legislative contract imposed 
upon the parties in lieu of it That a law 
which declares a subsisting contract to be- 
void, impairs its obligation, will, we pre- 
sume, be admitted by all men who can un- 
derstand the force of the plainest terms; or. 
if not so, then we should be curious to know 
by what means the obligation of a contract 
can be impaired? And if this be the efl'ect 
of such a law; in what respect does it differ 
from another, which declares, that a debt 
consisting of a specified sum, and due at 
an appointed period of time, shall be dis- 
charged at a more distant, or indeed at a 
different time, or with a smaller sum? The 
degree of injury to the creditor, may not be 
so great in the one case as in the other; but 
the principle is precisely the same. That 
the framers of the constitution were extreme- 
ly jealous of the exercise of such a power 
by the state governments, is apparent from 
other parts of the section, in which the provi- 
sion we are examining is found. It would 
have been a vain thing, to prohibit the state 
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legislatures from passing laws, by which a 
contract might be annulled, or discharged, 
by payment of a less sum than is stipulated, 
if they could emit bills of credit, and make 
them, or any thing but gold and silver coin, a 
tender in payment of debts; and, therefore, 
they are expressly forbid to pass any such 
laws. And yet, a law, which should make 
a depreciated paper cmTency a tender in 
payment of debts, might be less injmious to 
the creditor, than one which discharges the 
debt altogether, upon the payment of per- 
haps a shilling in the pound, or any other 
sum less than that stipulated to be paid. 

The opinion given upon this last point 
decides the cause in favour of the plaintifiC; 
and we might well spare om-selves the 
trouble of examining the other objection 
made by the plaintifE's counsel to the valid- 
ity of this law. But, when we observe, from 
the case under consideration, that a power 
to pass bankrupt laws is deemed by one 
state, at least, to be rightfully vested in the 
state legislatrae; (for otherwise we must 
suppose it would not have been exercised;) 
and when we recollect, that the constitution 
of the United States contains a grant of 
other powers to the general government, 
which may equally with that immediately 
under consideration be exercised by the state 
legislatm-es, if such a right exist in either 
case; we hold it to be our duty to embrace 
the first opportunity which presents itself, 
to express the unhesitating opinion which 
we entertain upon these great questions, and 
thus to pave the way for as early a decision 
of them, as possible, _by the supreme national 
court No citizen feels a higher respect than 
we do for the state governments, or would 
be more cautious in questioning the validity 
of any laws which their legislatures might 
think proper to enact But we should very 
unfaithfully discharge our duty, were we to 
remain silent witnesses of designed or unin- 
tentional usurpations, by these governments, 
of powers properly belonging to the general 
government; when a case comes judicially 
before us, which demands an expression of 
our opinion on these subjects. The sooner 
the limits which separate the two govern- 
ments are marked by those authorities, 
which can alone define and establish them, 
the less danger there will be of serious, if 
Eot fatal collisions hereaftei-, arising respect- 
ing essential powers, to which a prescriptive 
right may be asserted by the one, in opposi- 
tion to the chartered rights of the other. It 
is from these considerations that we venture 
respectfully, yet firmly, to examine the ques- 
tion, whether the power given to congress 
to pass uniform laws of bankruptcy, be ex- 
clusive of such power in the state govern- 
ments; and whether the latter may exercise 
it whenever the former has not thought 
proper to do so. 

It would seem, at the first view of this 
question, that, if an unqualified power be 
granted to a government to do a particular 
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act, the whole of that power is disposed of, 
and not a part of it; consequently, that no 
power over the same subject remains with 
those who made the grant, either to exercise 
it themselves, or to part with it to any other 
government But if the application of this 
principle to the complicated systems of gov- 
ernment which prevail in the United States, 
should be liable to doubt, it will, we pre- 
sume, be admitted with this qualification; 
that whenever such a power is given to the 
general government, the exercise of which 
by the state governments would be incon- 
sistent with the express grant, the whole of 
the power is granted, and, consequently, 
vests exclusively in the general government 
In such a case, the people resume the power, 
which before resided in the state govern- 
ments as to this subject without which they 
could not grant the whote to the general 
government; and, if resumed, it would seem 
to follow, that the state governments can in 
no event exercise the same power, Avithout 
showing either an express grant of it, or that 
it is fairly to be deduced from the circum- 
stance upon which the claim is founded. 
That the exercise of the power to pass bank- 
rupt and naturalization laws by the state 
governments, is incompatible with the grant 
of a power to congress to pass uniform laws 
on the same subjects, is obvious, from the 
consideration that the former would be dis- 
similar and frequently conti'adictory; where- 
as tlie systems are directed to be uniform, 
which can only be rendered so by the ex- 
clusive power in one body to form them. 

It was admitted, in the argument of this 
cause, that whenever congress shall think 
proper to exercise the power granted to that 
body, to pass uniform laws of bankruptcy, 
the state governments cannot legislate upon 
the same subject But it was contended, 
that if congress shall decline to exercise the 
power, the right to pass such laws results to 
the state governments. This conclusion ap- 
pears to us to beg the whole question in con- 
troversy. It resigns all claim to a concurrent 
right in the state governments, and sets up 
one which is to arise on a condition, not to 
be found in the constitution, but which is 
gratuitously interpolated into it If, then, 
this claim of the state legislatures is not 
founded upon any express grant made ta 
them in the constitution, is it to be deduced 
from the circumstance of a nonuser of the 
power by congress? This doctrine appears 
to us to be as extravagant as it is novel. It 
has no analogy, that we know of, in legal 
or political science. It must, in some way 
or other, be likened to the case of forfeiturfe^. 
which could noi^ we conceive, answer the 
purpose; because, if the power of congress- 
is, upon principles purely legal, divested by 
an omission to exercise a valid right it 
would not of necessity result to the state 
governments, but would more naturally re- 
vert to the people. If the forfeiture be polit- 
ical, then this absurdity would follow, that 
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congi'ess would possess a right to do, by 
omission, what it must be admitted they 
could not effect by any direct and positive 
act:— that is, to delegate to the state govern- 
ments the poAver of legislation over a par- 
ticular subject, of which the people had 
thought proper not only to deprive the state 
governments, but to vest exclusively in the 
national legislature. The inconvenience of 
dissimilar and discordant rules upon the sub- 
jects of bankruptcy and of naturalization, no 
doubt, suggested to the framers of the consti- 
tution, the remedy which that body adopted, 
of vesting the right to legislate in those cases 
in the general government; that some uni- 
form system might prevail throughout the 
United States, if congress should think that 
any regulations upon those subjects ought 
at all to be made. Now, it would not only 
violate the expre'ss grant of these powers to 
congi-ess, but the policy which led the con- 
vention to withdraw them from the state 
governments, if they should be construed to 
result by implication to the latter, on account 
of the omission of the former to exercise 
them. 

But let us examine into the reasonableness 
of this pretension of the state legislatm'es, 
and see if the policy which induced the grant 
of these powers to congress be not effectually 
answered by the omission of congress to leg- 
islate on those subjects as much as if they 
had done so. Suppose the subject of a bank- 
rupt law to be brought before congress, and 
the questions to be whether such a system 
be a wise one under any circumstances, or 
be at all suitable to the present state of the 
country; and that body should, in its wis- 
dom, decide negatively on those questions, 
it would seem to follow, that no bankrupt 
law ought to exist in the United States, for 
the reasons which induced the rejection of 
any plan to establish such a system. In 
this case, what is congress to do, in order 
to give effect to this policy? The answer is 
plain,— reject the bill and do nothing. Then 
the law of the land would be, that no man is 
compelled, against his will, to deliver up his 
property to be disti-ibuted amongst his credit- 
ors; and, consequently, that he is at all times 
liable to the payment of his debts, imless 
discharged by some other legal means. Now, 
will it be said that the state legislatm'es, 
availing themselves of the refusal of congress 
to act upon this subject, can be at liberty to 
thwart the very policy which induced it; and 
pass laws upon the same subject, not only 
changing the state of the law as congress 
had constitutionally left it, but impugning the 
policy which led the convention to deprive 
the state legislatures of the power altogeth- 
er, by imposing upon the country at lai*ge a 
variety of systems, instead of one uniform 
system? To argue, that to prevent such an 
absurd consequence, congress must legislate 
upon the subject, is to assert, that in the 
exercise of a power intended to promote the 
general good, congress must do- some act, 



which, in its wisdom, it believes will pro- 
duce a public evil— do wrong that good may 
come of it— a doctrine, as pernicious in pol- 
itics as it is wicked in morals. How would 
state laws upon this subject, and in the case 
supposed, differ, otherwise than in degree, 
from similar laws, passed inconsistent with 
such as congress might think proper to en- 
act upon the same subject? In the one case, 
the policy and the law of congress might be 
opposed in part only by the state law. But 
in the other, the whole policy and law are 
defeated by inconsistent rules, upon a subject 
where congress supposed that it was unwise 
to establish even a uniform rule.2 

The subject of naturalization, is strongly 
illustrative of the principles which this 
course of reasoning is intended to prove. 
The power to pass laws upon this subject, 
is found in the same section, and is ex- 
pressed in words of the same import, with 
that respecting bankruptcies. Now, sup- 
pose congress, deliberating whether the nat- 
m-alization of foreigners ought, upon any, or 
upon what terms, to be allowed;— that the 
deliberations of that body should result In 
the conviction, that the natui'al population of 
the country is most conducive to the public 
interest; and therefore, that no encourage- 
ment ought to be given to the migration of 
foreigners to the United States.— In what 
manner is this policy to be rendered effect- 
ual? Congress cannot, for the pm-pose of 
preventing the state legislatmres from inter- 
fering in this business, pass a negative law, 
declaring that 'foreigners shall not be nat- 
uralized; because, if the constitution forbids 
the exercise of such a power, by the state 
legislatm-es, such a law would be worse than 
imnecessary; and if it does not forbid it, 
then it would be void. Nothmg, then, would 
remain for that body, but, as in the former 
case, to do nothing. This, then, according to 
the argument on the part of the defendant, 
would be the signal to the state legislatm-es 
to commence their operations. Virginia, for 
example, is of opinion, that for the purpose 
of settling her extensive waste and uncul- 
tivated lands, the migration of foreigners 
to that state, ought to be encouraged by 
every means; and in order to favour this 
policy, she declares, that the residence of 
a year or a month, without any other restric- 
tion whatever, shall be sufficient to entitle 
all foreigners to the right of naturalization 
in that state. They are accordingly made 
citizens; and after the constitutional period, 
are chosen to represent the people of tiiat 
state in the national legislature, and emi- 
grating to the other states, with the consti- 
tution in their hands, they claim all the priv- 
ileges of natural bom citizens of those states. 

The other states might well complain, that, 
although the people had declared their will- 
ingness to admit foreigners to the privileges 

2 The bankrupt law [of 1800 (2 Stat. 19)], 
passed by congress, and afterwards repealed, is 
a strong exemplification of these principles. 
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of natural born citizens, provided the regula- 
tions under which this Admission is granted, 
were formed by the united wisdom of the 
representatives of all the states; yet they 
had never granted, or intended to gi'ant, to 
one state, the right of legislation over the 
other states. They might contend, that the 
introduction of foreigners to the electoral 
franchise, and still more into the national 
legislature; was an experiment dangerous 
to the tranquility and the welfare of the 
nation;— that they might be tainted with 
principles imfi*iendly to our republican insti- 
tutions, and with foreign attachments wholly 
incompatible with their duties as citizens 
and legislators,— that if admitted at all, they 
should not only abjure all allegiance to any 
foreign government, and, if of the order of 
nobility, should renounce all claim to the 
same; but that they ought to be men of good 
moral character, and attached to the consti- 
tution of the United States; and finally, that 
the grant of this privilege should be preceded 
by a probationary residence in the United 
States, for a length of time sufficient to af- 
ford the necessary proof of the reality of 
these qualifications in the applicant. To 
these complaints, what could reason oppose? 
Nothing;— she must be silent. And is this, 
then, a case where powers not expressly giv- 
en by the constitution, are to be assumed by 
construction and implication? It certainly 
will not be contended, that the powers to 
pass bankrupt and naturalization laws, are, 
by the amendments to the constitution, re- 
served to the states in cases where they are 
not exercised by congress; because, this res- 
ervation is made only of such powers as are 
not gi-anted to the general government; if 
granted, it would seem to follow, that they 
are not reserved to the states, or to the peo- 
ple. But it is not, in om: opinion, correct 
to say, that congress, by refusing to pass 
laws on these subjects, has not exercised 
the powers confided to that body by the con- 
stitution, in relation thereto. The refusal 
amounts to a declaration of the public will, 
that such laws are unwise, and ought not to 
exist. And yet, upon the argument in favour 
of state pretensions, this ^monstrous doctrine 
must be maintained, that* one or more states 
may pass laws, not only in opposition to the 
policy and the legislative will of the genei'al 
government, but to the laws of the other 
states, enacted upon the same subjects, 
which, to a certain extent, they partially 
repeal. A doctrine leading to such absurd 
and dangerous consequences, ought to have 
something more solid to stand upon, than a 
constructive grant of power. 

We are, upon the whole, of opinion, that 
the law imder which the certificate is plead- 
ed, in bar of the action, is altogether unconsti- 
tutional, for the reason last mentioned; and 
is so in reference to this debt, for the fii-st 
reason. We desire that it may be disunctly 
imderstood, that we do not mean to give any 
opinion ou the subject of insolvent laws, aqts 



of limitation, and the lilie, because they are 
not now before us; and sufficient to the day 
is the evil thereof. We have introduced the 
subject of laws of natm-alization, because we 
find that subject to be, in all respects, pre- 
cisely like that which is particularly involved 
in this cause. Judgment for plaintiff. 
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Case 1^0, 5,510. 

In re GQLDER et al. 
[2 Hask. 28.] i 
District Court, D. Maine. Feb.. 1876. 
Bankruptct— Proof oe Debt. 

1. Recitals'in an agreement between two per- 
sons, that the note of one was received by the 
other in payment of a sum that the former was 
to furnish the latter to be used in his business, 
cannot be contradicted by parole. 

2. A firm note given by one partner when 
the firm is insolvent, witliout the assent of his 
copartners, is a fraud upon the firm creditors 
and cannot be proved in bankruptcy against 
the firm assets. 

3. A firm note given by one partner to pay a 
firm debt after the firm had been dissolved 
and without authority from the retiring part- 
ners does not bind them, and cannot be proved 
in bankruptcy against the firm assets; but 
when received under a misapprehension of 
facts, supposing that such partner had acquired 
a valid title to the firm assets, when he had 
not done so, the note may be surrendered, and 
the claim for which it was received be proved 
against the firm assets. 

In banliruptcy. [In the matter of Dwight 
0. (Solder & Co.] Petition by the assignee to 
expurge and disallow certain debts proved 
before Mr. Register Fessenden. 

Edward M. Rand, for creditor. 
Chas. P. Mattocks, for assignee. 

FOX, District Judge. This is a petition by 
the assignee of this fii-m for a disallowance 
of two claims proved against the joint es- 
tate by J. W. Stevenson, one founded on a 
note for ?1,500, bearing date October 30, 1873, 
payable in ten months to the creditor, and 
signed in the firm name by Golder. This 
note although made and executed at its date, 
was not delivered tmtil some months after- 
wards, when the firm was deeply insolvent. 
In his proof of debt, Stevenson makes affi- 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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davit that "the consideration of this note was 
money loaned by him to the firm at its date, 
at their request;" but this is now conceded 
to have been untrue. 

In August, 1873, Grolder and Stevenson en- 
tered into a written agreement, which recites 
that "Stevenson contributed $1,500 to the 
capital then employed by Golder in his busi- 
ness," for the use of which sum and his per- 
sonal services Golder agreed to allow him 
a compensation of ?1,000 per year. It was 
espressly stipulated that this amount was 
not to be at the risk of the business; and it 
is quite clear that by this agreement, Steven- 
son did not become a partner with Golder, 
but only a servant, having loaned his em- 
ployer a sum of money to be used in the busi- 
ness, and for which and his personal services, 
he was to receive a fixed, definite compensa- 
tion, in no way dependent upon the profits. 

The agi'eement recites that "$850 was paid 
in cash, and §G50 by Stevenson's note to 
Golder on three months." It is claimed this 
note was not intended as a payment of any 
part of the $1,500, but was only a loan for 
the time being of Stevenson's credit to Gold- 
er. This view is directly in conflict with the 
express language of the written agreement of 
the parties; and evidence in conflict with 
its provisions on this point cannot be receiv- 
ed. The cash book shows this note was dis- 
counted, and that on September 2d Golder 
realized therefrom $637.91. 

On the 24th of September, 1873, P. O. Gold- 
er and John T. Kogers entered into a written 
agi'eement, by which Rogers was to advance 
Golder $3,000 to the capital, "and also de- 
vote his own time to the business for a com- 
pensation of $1,100 per year. The business 
was to be carried on under the style of D. 0. 
Golder & Co." This arrangement continued 
until January 29, 1874, when it was terminat- 
ed by mutual agreement. 

In the case of Mattocks v. Rogers [Case Nn. 
9,300], this court had occasion to determine 
the relation of Rogers to the btisiness trans- 
acted under the style of D. C. Golder & Co.; 
and it was decided that while Rogers and 
Golder were not partners inter sese, Rogers had 
rendered himself accountable to all the cred- 
itors of D. O. Golder & Co., and that the prop- 
erty acquired in the name of D. C. Golder & 
Co. was to beheld and applied to the discharge 
of their liabilities; and this decision was af- 
firmed on appeal to the circuit court. 

Rogers advanced to D. G. Golder & Co. 
$2,000 on the 25th of September, and the bal- 
ance of the $3,000 shortly afterwards. On 
the 25th of September, Stevenson let Golder 
& Co. have §650, for which he received a note 
from Golder, signed "D. C. Golder & Co.," 
payable in sixty days. This note fell due be- 
fore his note for that amount given to D. C. 
Golder on September 2d, and was left by 
him at the bank for collection, but was sub- 
sequently withdrawn at Golder's request 

On the 4th of December, Stevenson receiv- 
ed from Golder & Co. $660, the entry of which 



in Stevenson's hand writing in the cash book 
is, "Paid note J. "W. Stevenson, $660." The 
controversy here is, whether this amount was 
received in payment of the note for $650, 
given by Stevenson to Golder & Co. Septem- 
ber 2d, or of the note of $650, given by Golder 
i& Co. to Stevenson September 25th on 60 
days, and with which Stevenson then paid his 
own note. The assignee claims the latter 
note was thus paid; while Stevenson con- 
tends that this amount was directly applied 
by Golder & Co. in payment of his note for 
$650 of September 2d, and of which Golder 
had received the benefit, and therefore that 
the $650 advanced to Golder & Co. on Sep- 
tember 25th has never been repaid. 

I am satisfied that Stevenson was repaid 
with interest on December 4th the $650 he 
had loaned Golder & Co.; that with this he 
paid his own note which Golder had discount- 
ed at the First National Banlc, and which 
came due that day, and that Golder still 
remained the debtor of Stevenson for the 
amount of $1,500 under tlieir contract of Au- 
gust 28th. 

The $1,500 note here offered in proof 
against the firm estate, although filled out 
and signed October 30th, as is herein beforet^ 
stated, was not completed and delivered un- 
til the latter part of January. It is agreed ^ 
that the facts as established to my satisfac- ^ 
tion in Mattocks v. Rogers, supra, shall be 
considered as in evidence in the present case. 
In that case, the com*t was fully satisfied 
that the firm of D. C. Golder & Co. was deep- 
ly insolvent at the delivery of this note. The 
only consideration for this note being the 
private debt of an individual member of the 
firm, and the firm being then insolvent and 
knowing such to be its condition, it must be 
deemed a fraud upon the copartnership cred- 
itors, and cannot be received as against them 
to share in the distribution of the copartner- 
ship estate. 

It is claimed, however, that in October, 
Rogers was informed by Golder that he had 
made this note for Stevenson's benefit, and 
that Rogers assented to its being so done. 
Rogers is shown to have been wholly without 
business experience, or capacity, and to have 
been greatly imposed upon by Golder through- 
out the whole of their business. Rogers in 
his deposition does answer, "I never saw this 
note, but knew that it was given. It was 
done with my assent We raised money on 
the note, I don't know whether Golder & Co. 
ever assumed said note. I did not see the 
books and don't know positively what debt 
the note represents. I thought it was for 
money raised on the note, I was informed 
by Golder that Stevenson would put in $1,500, 
This was about the middle of October, 1873. 
Stevenson did contribute money to the firm, 
and I think nearly $1,500. So far as I know 
the money was all given by Stevenson at one 
time, whether in cash or notes I don't know. 
I was a member of the firm at the time. I 
never had any conversation with either Gold- 
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er or Stevenson aLout the firm's assuming 
payment of the note." 

These extracts from Rogers' deposition es- 
tablish most conclusively his entire ignorance 
of the origin and consideration of the note; 
that he always supposed the firm received 
the money from it, and never knew that it 
was given in payment of an old debt of Gold- 
er individually. His assent, therefore, if any 
was ever given by him, was clearly under 
an entire misapprehension of the considera- 
tion, by having supposed the firm had been 
benefitted thereby for the full amount of the 
note. Stevenson says in his examination, 
"Rogers never became responsible to me for 
this note unless he did so by becoming a part- 
ner." It is quite clear that by reason of that 
relation simply, Rogers never was answer- 
able upon this demand. 

It further appears, that after Rogers be- 
came connected with the concern, Golder had 
some cards printed in the firm name of 
D wight 0. Golder & Co., with the names of 
himself, Rogers and Stevenson, in the lower 
left corner. The evidence is clear that but 
few of them were ever distributed; and al- 
though inquiry has been made upon the sub- 
ject by the assignee, he has not been able to 
discover that any of the fii*m ci-editors ever 
gave credit to Stevenson as a member of 
the firm. Under all the circumstances dis- 
closed, I do not find that Stevenson ever con- 
sented to the issuing of such cards and their 
distribution; and the facts bring the case 
within Wood v. Pennell, 51 Me. 52, in which 
it was decided that if one holds himself out 
as a partner of another, he does not thereby 
make him in fact a partner, nor render him- 
self liable as such, except to those who are 
thereby led to believe he is a partner, and 
who gave credit to the supposed, firm upon 
such belief. 

After Rogers withdrew from the firm, Gold- 
er continued to carry on the business for a 
short time under the name of D. C. Golder & 
Co., and Stevenson remained in his employ- 
ment The petition of the creditors was filed 
against the firm on the 10th of February. 
On the 10th of February Golder and Steven- 
son settled their accounts, and Stevenson re- 
ceived a note for $il3.75 in settlement, pay- 
able by D. C. Golder & Co., in three months. 
An error of $100 was made in the adjust- 
ment, which sum was credited on the note. 
The balance of the consideration of the note 
was $28.85 for services rendered by Steven- 
son to Golder after the dissolution, and $284.- 
90 for services rendered ,by Stevenson to 
Golder & Co., as their clerk. 

The note, having been given by Golder in 
the firm name after the dissolution, without 
any authority from Rogers, was not binding 
upon him or the firm. The proof of debt 
made by Stevenson on this claim is in the 
alternative, either for the allowance of the 
note, or so much of the consideration there- 
for as was originally a firm liability. The 
note having been given without authority, I 



hold that it was not payment for such serv- 
ices, and that the pj&ty is remitted to and 
may establish his claim against the firm for 
the amount of the firm liability included in 
the note. It is said however, that at the 
time this note was given, Golder individually 
was carrying on business under the style of 
D. C. Golder & Co., and that this note was 
not given or received as a firm liability, but 
as the individual liability of Golder under 
the name and style in which he was ti-ansact- 
ing his business; and I infer from Steven- 
son's testimony, that such was his under- 
standing at the time he received the note. 
He supposed Golder had become the owner 
of all the firm estate by a good and valid title 
from Rogers, and that the business was to be 
continued by Golder for his benefit; and 
trusting to this condition of things, and to 
Golder's title to the firm estate, he received 
this note; but by a decree of this court, it 
has been adjudged that Golder did not ac- 
quhre a valid title to the firm estate, but that 
it remained liable, as copartnership effects, 
primarily to the payment of copartnership 
debts. 

This claim of Stevenson was originally of 
that description. By mistake of the true re- 
lation of the party, he was induced to receive 
this note in payment of the firm debt, which 
he would not have done if he had been 
aware of the real facts of the case. Under 
these circumstances, I hold that he has a 
right to sm-render the note and make proof 
for his original claim against the estate. 

Some question might perhaps have arisen 
as to the amount, and whether the whole 
sum should be allowed at the rate of $1,000 
per year, as that sum included the compensa- 
tion for the use of the loan of $1,500 to D. 
C. Golder individually; but the assignee does 
not object to the amount of the claim for this 
reason. The proof of this claim, viz. $234.90, 
of which $50 is for personal services, per- 
formed within six months next preceding 
publication of notice of bankruptcy proceed- 
ings, is sustained and allowed. The proof of 
the $1,500 note is vacated and disallowed. 



Case N"©. 5,511. 

GOLDHAWK V. DUANE. 

[2 Wash. 0. O. 323.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
- 1808. 

Limitations— Fresdmptios as to Payment of 
BosD— Penalty — Interest. 
1. Twenty years creates a presumption of 
payment of a bond, if no interest has been paid' 
in that time. If a sliorter period is relied upon, 
the presumption should be fortified by circum- 
stances. 

[Cited in Thompson v. Phillips, Case No. 13,- 
974.] 

[Cited in Cheever v. Perley, 93 Mass. 586.]" 



1 [OriJjinally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., Esq.] 
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2. Nothing beyond the penalty of a bond can 
be recovered, but if more can be given, the 
damages are in the discretion of the jury, who 
are not bound by the rule of the contract; and, 
therefore, may give less than the legal, or 
agreed interest. 

[Cited in Lawrence v. U. S., Case No. 8,145; 
Brobst V. Brock, 10 Wall. (77 U. S.) 535.] 

[Cited in Murray v. Porter, 26 Neb. 288, 41 
N. TV. nil.] 

Debt on a bond for twelve hundred Sicca 
rupees, in the penalty of two thousand, ex- 
ecuted at Calcutta in 1792, at twelve per cent 
interest, payable in twelve months. On the 
30th of December, 1794, the defendant pub- 
lished a notice in a Calcutta newspaper, ad- 
dressed to his creditors, requiring them to 
bring in their accounts against him by the 
next day, as he was under compulsion to leave 
that place for England; and declaring that all 
accounts not so presented, would be consider- 
ed as barred. The defendant, some time aft- 
erwards, but when was not proved, came to 
this country, where he has ever since resided. 
The testator [Nelsonj lived not in Calcutta, 
but somewhere in the coimtry, nor does it ap- 
pear when he died, but probably in 1804, as 
the plaintiff then qualified as his executor. 
It was proved by one witness, that after he re- 
ceived from the plaintiff this bond to collect, 
he called upon the defendant for payment, 
who required time to examine his papers, 
stating, that he had some notion he had dis- 
charged it. He called again in about three 
months, when tlie defendant said he could find 
no ofEset against the bond, and would pay it 
cheerfully, if it were in his power. Payment 
was pleaded, and the defendant relied upon 
length of time, as presumptive evidence, to 
support the plea. The plaintiff demanded the 
penalty, which, at fifty cents the rupee 
amounted to one thousand dollars, with 
twelve per cent, interest, amounting to about 
eleven hundred dollars. 

THE COURT stated to the jury, that eyen 
if the circumstance of the parties Residing in 
different countries, was not of itself suflicient 
to repel a presumption of payment, and par- 
ticularly at so great a distance as in this case, 
still, the acknowledgment by the defendant, 
was certainly suflicient In common cases, 
twenty years creates a presumption of pay- 
ment, if no interest has been paid in the mean 
time. If a shorter period is relied upon, the 
presumption should be fortified by circum- 
stances; but in this case, the circumstances 
were all the other way, and repelled the pre- 
sumption. 

As to the claim of interest, it was the opin- 
ion of THE COURT, that nothing beyond the 
penalty could be recovered; but as the plain- 
tiff's counsel appeared very confident that the 
law was otherwise, and had been so consider- 
ed and acted upon in the courts of this state, 
THE COURT left it to the jury to find inter- 
est, in the name of damages, with a view to 
the discussion of the point, on a motion for a 
new trial. But THE COURT stated, that if 
more could be given, the damages were in the 



discretion of the jury, who were not bound 
by the rule of the contract, and that, there- 
fore, they might give less than twelve per 
cent 

The jury found one thousand dollars debt, 
and three hundred and sistj'-two dollars dam- 
ages. 



Case Wo. 5,512. 

GOLD HILL V. CALEDONIA SILYER 
MIN. CO. 

[5 Sawy. 575.] i 

Cireait Court, D. Nevada. Aug. 25, 1879. 

Taxation of Mines — Municipal Cohpobation. 

1. In article 10 of the constitution of Nevada 
the words "mines and mining claims" do not 
include the surface improvements on a mining 
claim. Such improvements are subject to taxa- 
tion. 

2. It being conceded that the legislature has 
power to establish a municipal corporation and 
to' confer on it a portion of the legislative pow- 
er, including a power of taxation, this court 
will not enter upon an inquiry as to whether 
the defendant, who is taxed by it, is benefited 
or not by being included within the corporate 
limits, with a view to determining the validity 
of the tax. That inquiry is properly a legis- 
lative and not a judicial one. 

The agreed statement of facts and the evi- 
dence together, show that the plaintiff is a 
municipal corporation, and the defendant a 
mining coii)oration, having a mining claim 
within the corporate limits; that upon this 
claim there are hoisting wci:ks and machin- 
eiy affixed to the soil; that there is also per- 
sonal property about the mine used in work- 
ing it; that a tax for municipal purposes 
was levied upon the town lots which em- 
brace the .surface of defendants' mining 
claim, upon the improvements and the per- 
sonal property. This suit is brought to in- 
force the payment of the tax so levied. 

John Harris and Lewis & Deal, for plain- 
tiff. 

Stone & Hiles, for defendant 

Before SAWYER, Circuit Judge, and 
HILLYER, District Judge. 

HILLYER, District Judge. The defend- 
ant resists the payment of the tax levied up- 
on it by the plaintiff on two grounds. Fii-st- 
ly, because the tax is in violation of article 
ten- of the constitution of the state of Ne- 
vada, which restricts the power of taxation 
to the "proceeds alone" of "mines and min- 
ing claims." The defendant contends that 
this article forbids not only the taxation of 
the body of the mine itself, but also the per- 
manent engines and machinery affixed to the 
soil, which, it is said, are included in the 
words "mines and mining claims." It is al- 
so claimed that the tax on the personal prop- 
erty used in carrying on the work of the 

1 [Reported by L. S, B. Sawyer, Esq., and 
here reprinted by permission.] 
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mine is essentially a tax on the mining 
claim. Whether or not this objection to the 
tax is well taken depends upon the true 
sense the words "mines and mining claims" 
were intended to have as used in the consti- 
tution. So far as the personal property, not 
fixed to the soil, is concerned, there seems to 
be no reasonable ground for exempting it 
from taxation as included either in the term 
mine or mining claim. 

The hoisting works, with its machinery, is 
much more plausibly claimed to be fairly in- 
eluded in the term "mines and mining 
claims." But even as to them there are sat- 
isfactory reasons showing that the framers 
of the constitution did not intend to exempt 
the hoisting works and machinery, and gen- 
erally the surface improvements of a mine 
from taxation. It cannot of course' be de- 
nied that under many circumstances the 
words "mine and mining claim" include 
both the mine proper beneath the surface 
and the works above on the surface; but 
here the question is, under all the circum- 
stances, ' in what sense did the framers of 
the constitution use these words? No pre- 
sumptions are to be made in favor of ex- 
emptions from taxation; on the contrary, all 
the presumptions are against them. Mem- 
phis & C. R. Co. V. Gaines, 97 U. S. G97. If 
the words to be construed will fairly bear a 
construction narrower than the one claimed 
by the defendant, we must presume the leg- 
islature or framers of the constitution used 
them in the more restricted sense, inclining 
to tliat construction which will trench as lit- 
tle as possible on the state's power of taxa- 
tion, a power vital to its existence. In the 
case of Piatt v. Union Paa R. Co., 99 tl. S. 
48, the supreme court of the United States 
lays down a rule of construction which can 
be applied with profit in this case. "There 
is," says the court, "always a tendency to 
eonsti'ue statutes in the light in which they 
appear when the construction is given. 
* * « » But in endeavoring to ascertain 
what the congress of 1862 intended, we 
must, so far as possible, place ourselves in 
the light that congress enjoyed, loolx at 
things as they appeared to it, and discover its 
purpose from the language used in connec- 
tion with the attending circumstances." 

From before the organization of the terri- 
tory of Nevada down to the adoption of the 
present constitution this was essentially a 
country of mines and mining claims, and 
the exemption of mining property to the ex- 
tent claimed by the defendant would have 
made it impracticable, probably, to establish 
a state government We find from the be- 
ginning a distinction taken and kept up in 
the revenue laws, between the mine or min- 
ing claim and the surface improvements. In 
1861 "mining claims" were exempted from 
taxation, while the machinery and improve- 
ments on the claim were taxed. Laws 1861, 
p. 146. See, also. Laws 1862, p. 132; Laws 
1864, p. 38. These laws all keep up the dis- 



tinction between mines and improvements 
on them, classing the former as real and the 
latter as personal property. 

The first constitutional convention, which 
met in 1863, framed a constitution which pro- 
vided for the taxation of all property, includ- 
ing in terms "mines and mining property," 
This was rejected by the people. The present 
constitution was framed in 1864, and article 
10 provides for the taxation of all property, 
"real, personal, and possessory, excepting 
mines and mining claims." The convention 
of 1864 took the rejected constitution of 1863 
as the basis for a new one, and proceeded to 
alter and amend it; the most important 
amendment being in article 10. The change 
is significant The constitution of 1863 pro- 
vided for a tax on mines and mining property; 
that of 1864 excepts "mines and mining 
claims" from taxation, providing for a tax 
on the proceeds alone. Why this change of 
the words "mining property" to "mining 
claim?" The debates in the convention show 
quite clearly. It is evident the members had 
in their minds that distinction between mines 
and mining property, or improvements, which 
appears in the previous territorial legislation, 
and intended by the language used, an ex- 
emption of the body of the mining ground V 
only, leaving the proceeds, whenever a mine 
yielded any, and the mills, hoisting works, 
engines, and other "mining property," still 
subject to taxation. A few quotations from 
the debates will make this apparent. Mr. 
Banks said that "not only in California, but 
in this constitution, framed by the former con- 
vention, which we have adopted as our basis, 
there has always been a distinction made be- 
tween mines and mining property. I pro- 
pose to preserve that distinction. * * * 
Mining property is considered to embrace all 
the improvements on mines, and that is in- 
cluded with and taxed as other property is 
taxed. Mills, hoisting houses, and all the 
other property connected with mining opera- 
tions, which is distinct from the mine itself, 
have been taxed as mining property. * *' * 
If the members of the former convention had 
not cleai'ly recognized that distinction they 
would not have used the two sets of words 
but would have said 'mining property' alone 
or 'mines' alone." Con. Debates, p. 224. And 
he goes on to show why the mines should not 
be taxed. This position taken by Mr. Banks 
is nowhere questioned throughout the dis- 
cussion of article 10. Wherever any allusion 
is made to the matter, it is such as to show 
that there was no objection on the part of the 
mining interest to taxation of improvements 
on mines. 

Mr. DeLong, an ardent advocate of the 
mining interest, at one time said that for the 
sake of compromising he was willing to 
abandon the position he had at heart: "that 
nothing but the proceeds and improvements 
of mines and not the mines themselves 
should be taxed," etc. Debates, p. 321. 
Again he says: "I believe they (lie mines) 
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are not such property as should be in- 
cluded in taxation beyond the proceeds 
and the improvements." Id. p. 322. Again: 
"We are willing to pay on everything that 
is in sight, or that we know we have got. 
You may tax every dollar taken from the 
mines and every building erected upon them; 
and when you have gone that far we think 
you have gone far enough." Id. p. 336. 
See, also. Id. pp. 339, 418. 

Throughout the whole discussion of article 
10, which was quite general and lasted several 
days, there does not appear to have lieen any 
question raised about the propriety of taxing 
mills, hoisting works, and all other surface 
improvements of mines and mining claims. 
This seems to have been conceded on all 
sides; it could not justly have been other- 
wise. There would have been no fairness 
in exempting from taxation such mining prop- 
erty, having, as it did, a value as easily as- 
certainable as that of farming property. The 
contest between the f ai-mers and miners was 
in reference to taxing the mines considered as 
a thing distinct from all other property. The 
miners, with much show of reason, objected 
to a tax upon the mine, because until proceeds 
came out of it its value was wholly pros- 
pective and uncertain. This was the whole 
extent of the discrimination asked in their 
favor. They were willing at all times to be 
taxed on the proceeds and sm'face improve- 
ments of their mines. 

Doubtless very great importance should not 
be attached to individual expressions of mem- 
bers of the convention, but they may be con- 
sidered in connection with other surroamding 
circumstances, and may help to make clear 
the sense of the words "mines and mining 
claims" as used in the constitution. When, 
however, it appears that the words were 
universally understood by the members in a 
particular sense, it is difficult to resist the 
conclusion that the words were used in that 
sense, although capable of use in another. 

The practical construction placed upon ar- 
ticle 10, since the adoption of the constitution, 
has been to preserve the distinction between 
mining claims and the surface improvements 
thereon. The first state legislature, using the 
words of the constitution, exempted "mines 
and mining claims" from taxation, and under 
this law the improvements on such claims 
have ever since been taxed. The evidence in 
favor of that construction which distinguishes 
the mine from the improvements on it, con- 
sists in the distinction which existed before 
the making of the constitution, agreeably to 
which the mine was not, and the improve- 
ments were, taxed; the debates in the con- 
vention showing the sense in which the words 
were generally understood by the members; 
and, lastly, the practical construction placed 
upon the words from the time of the first state 
legislature until now. Upon this evidence we 
think the words "mines and mining claims," 
as used in the constitution, do not include 
anything more than the body of the mine or 



claim itself, and that the hoisting works, 
engines, and other surface improvements, ai*e 
'subject, like other property, to taxation. 

Secondly: The defendant claims the tax to 
be illegal because the property taxed though 
within the chartered limits of the town is not 
within its actual limits; and the defendant, 
not deriving any benefit from the town gov- 
ernment, the tax amounts to a taking of pri- 
vate property for a public use without just 
compensation. 

The testimony shows that the premises tax- 
ed have been surveyed into blocks and town 
lots, and so designated on the town map; 
that the town had built no roads to defend- 
ant's works; that no aid, or aid of a very 
doubtful kind, could be given in case of fire 
by the town fire department; and in the opin- 
ion of most of the witnesses the defendant 
derived no benefit from being included in the 
town limits. The defendant does not ques- 
tion the power of the legislature to establish 
public corporations for public and municipal 
pm'poses, and define their limits; nor to con- 
fer on them power to tax property wiuiin 
the coi*porate limits in general; nor is the 
town ordinance, passed in pursuance of the 
charter of the town of Gold Hill, attacked as 
an illegal exercise of the town's power to tax 
as a whole. The argument is, that it is 
proper to inquire whether the defendant is or 
is not benefited by the town government; and 
if not, the tax, so far as concerns the defend- 
ant, is illegal, as a taking of private property 
without compensation. Cases from Ken- 
tucky, Iowa, and Nebraska, ai'e cited in sup- 
port of this argument. In Kentucky, where 
one having thirty-one acres of agricultural or 
norticultural land objected to paying a city 
tax, it was held that where the object was 
to give the border population a "local govern- 
ment and the benefit of police regulations" 
the tax was valid. The com't said, however, 
that it would have been otherwise if the ob- 
ject had been to tax the property merely in 
order to inci'ease the city revenues and lessen 
the bm'dens of others. Ai'begust v. Louis- 
ville, 2 Bush, 271; Swift v. Newport, 7 Bush, 
37. 

The case of Bradshaw v. City of Omaha, 
1 Neb. 16, arose on a demurrer to the com- 
plaint. The allegation, which must have 
been admitted by the demurrer, was that the 
plaintiff's land was two miles from the set- 
tled part of the city and one mile from any 
town lots settled or occupied as such; that 
the act extending the citj' boundaries "was 
passed for the sole purpose of subjecting the 
lands to the burdens of city taxation and to 
reduce the taxation on property previously 
within its limits." It was held that the act 
extending the city limits to embrace these 
agricultural lands was unconstitutional and 
void, as taking private property without 
compensation. The charter limits of "tho 
plaintiff are the same now as when first es- 
tablished in 1862. So in Iowa it has been 
held that lands, within the corporate limits 
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used exclusively for agricultural purposes, 
and not benefited by the current expend- 
itures, are not subject to city taxation. The 
circumstances show, says the court, that the 
lands of the plaintiff are sought to be brought 
within the jurisdiction of the city, solely for 
the purpose of increasing its revenue, there- 
by taxing these lands for the benefit of oth- 
ers owning property in the city;: Deiman v. 
Ft Madison, 30 Iowa, 542. 

To bring the present case within the prin- 
ciple of these decisions it will be necessary 
to find that the legislature of 1862 included 
the defendant's property within the town 
boundaries solely for the purpose of increas- 
ing the town's revenue, thereby to lessen the 
burdens of those who inhabited the more set- 
tled parts of the town, and not intending to 
establish a local government for the benefit 
of all. Unless the fact, if it be a fact, that 
the defendant is not now benefited by the 
town proves this, it has not been done. 

In Georgia the taxation of agricultural 
lands within corporate limits is held to be a 
ijuestion for the legislature and not for the 
courts; that when the law-making power, 
acting within the scope of its delegated au- 
"thority, has seen fit to tax such lands, the 
courts cannot interfere; they can only exe- 
cute and enforce the law, not make a new 
one. Linton v. Mayor, etc., of Athens, 53 
Ga. 588. Cooley says of the Kentucky, Iowa, 
and Nebraska decisions, that it seems difficult 
to harmonize them with the conceded prin- 
ciples governing the law of taxation. "For, 
1. They do not question legislation as being 
in excess of legislative authority, as might 
be done where taxes are voted for a purpose 
not public, but they leave the legislation to 
stand, and only qualify its effects on the 
ground that it has been adopted on improper 
grounds and will operate unequally. 2. This 
is done on an inquiry into the facts and a 
substitution of the judicial conclusion for 
the legislative on a subject not at all judicial; 
a subject, too— the proper limits of city ex- 
tension — upon which persons are certain to 
differ widely." Cooley, Tax'n, 120. • 

The only restrictions on the power of the 
state of Nevada to tax property within its 
jurisdiction, and direct the purposes for 
which taxes shall be raised, are that the as- 
sessments shall be uniform and equal and 
the purpose a public one; witn this quali- 
fieation the extent of taxation is a question 
for the legislature— it may be carried as far 
as that body chooses to carry it The only 
protection against abuse lies in the fact that 
the taxpayers are the constituents of those 
who levy the tax. Gibson v. Mason, 5 Nev. 
2S3, 306. So long as the legislature acts 
within these conceded powers the courts may 



r not interfere. "The judicial cannot pre- 
scribe to the legislative department of the 
government limitations upon the exercise of 
its acknowledged powers. The power to 
tax may Toe exercised oppressively upon per- 
sons, but the responsibility of the legislature 
is not to the courts but to the people by 
whom its members are elected." Veazie 
Bank v. Fenno, 8 Wall. [75 U. S.] 533. 

The town of Gold .Hill is a public corpora- 
tion created 'by the legislature for political 
purposes. It has conferred upon it by the 
legislature, a power of taxation. This pow- 
er extends to all property real and personal 
within the town "made taxable by the laws 
of this state for state and county purposes,'* 
Given, then, the power of the legislature to 
establish a municipal corporation and to 
confer upon it a portion of the legislative 
power of the state, I cannot see any ground 
upon which the court can interpose to de- 
feat the legislative will in this case, that 
will not justify it in substituting its own 
opinion as to the justice, policy, and expedi- 
ency of any other law conceded to be within 
the power of the legislature to enact 

It might not be difficult to distinguish this 
case from those cited by defendant in some 
important features. For instance, the prop- 
erty here has been laid off into blocks and 
lots, and these are numbered on the town 
map, tending to show that the property is 
needed for town purposes. The works are 
within fifteen hundred feet of a fire-plug, 
and it jvould be quite possible to lay down 
that much hose in case of fire. The defend- 
ant, too, may be regarded as receiving bene- 
fit from the schools, to the support of which 
,a part of the tax is devoted, and from the 
good order secured by the incorporation of 
the inhabitants into a town. But it seems 
to me altogether improper for a court to 
make inquiry in regard to the benefit the 
citizen receives from a tax; or into the mo- 
tive of the legislature in levying the tax; or 
into the propriety of that body exercising a 
conceded power in a given way. Such in- 
quiries are very fit for the legislator and 
very unfit for the judge. 

But one point remains. It is admitted that 
lot 39 and the south two hundred and ten 
feet of lot 20 are a portion of the surface- 
ground of the defendant's mining claim. 
The surface-ground taken up as part of a 
mining claim is clearly included in the words 
"mines and mining claims" as used in the 
constitution; and while the improvements 
erected thereon may be taxed, such surface- 
ground cannot There must be judgment 
in favor of plaintiff as prayed, less the tax 
levied on this surface-ground, which is 
twelve dollars and a half. 
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Case K"o. 5,513. 

The GOLD HUNTER. 

[Blatchf. & H. 300.] i 

District Court, S. D. New York. Oct 19, 
1S32. 

Maritime Costracts— Bill of Laoisg — Rights 
OF Parties — Lien— Salb of Cargo to Effect 
Repairs — Carriers — Depredations by Pas- 
sengers — Peril of the Sea— Measure op 
Dahaoes. 

1. A bill of lading is a contract maritime in 
its character, and within the jurisdiction of 
courts of admiralty, whether it he made on 
land or on the high seas. 

[Cited in The Gilbert Knapp, 37 Fed. 212.] 

2. The owner of goods which are shipped 
and are not delivered according to the bill of 
lading, has a lien upon the vessel, for the 
value of the goods, which may be enforced in 
admiralty by an action in rem. 

[Cited in The Boston, Case No. 1,669; Du- 
pont de Nemours v. Vance, 19 How. (60 
U. S.) 170.] 

3. The owner of cargo, part of which is sold 
by the master to raise money for the necessary 
repairs of the vessel, and part of which is 
consumed by the crew and passengers on the 
voyage, has a lien on the vessel for the value 
of what is so sold and consumed. 

[Cited in Dupont de Nemours v. Vance, 19 
How. (60 U. S.) 170.] 

4. Owners of ships which are employed in 
transporting goods for hire, are common car- 
riers. 

5. Depredations on a ship's stores or on her 
cargo, committed by her passengers or crew, in 
consequence of a short allowance made neces- 
sary by the length of a voyage, is not a peril 
of the sea, within the meaning of a^bill of 
lading. 

6. Where a libel is brought for the non-de- 
livery of goods according to a bill of lading, the 
measure of damages is the current value of the 
goods at the port of destination at the time 
when the goods ought to have been delivered, 
with interest from that time. 

[Cited in The Nith, 36 Fed. 96.] 

In admiralty. This was a libel in rem, 
setting forth that the libaQant had shipped 
at Havre, on board the ship Gold Hunter, 
6,084 bottles of wine, consigned to his agent 
in New-York; that 58 baskets of the wine 
mentioned in the bill of lading, of the value 
of §600, had not been delivered; and that, 
of the wines so missing, a portion was sold 
at Halifax, where the ship put in, in distress, 
to raise money for her necessary repairs dur- 
ing her homeward passage, and the rest was 
embezzled and consumed, by the passengers, 
who were permitted, on their arrival in 
New-York, to leave the ship with their bag- 
gage and effects. The claim was for the 
value of the wines. The answer of the own- 
ers of the vessel, one of whom was the mas- 
ter, excepted to the jurisdiction of the court, 
alleging that the cause of action, if any ex- 
isted, arose only upon a bill of lading made 
at Havre, in France, and not upon the high 
seas. It also denied the existence of any 
lien upon the vessel for the demand. It ap- 

I [Reported by Samuel Blatchford, Esq., 
and Francis Howland, Esq.] 



peai-ed in evidence, as to the wines alleged 
to have been embezzled, that it became ncces- 
saiy, during the voyage, to put aU on board 
on short allowance; that the passengers 
were, in consequenpe, almost in a state of 
mutiny; and that the master and crew were 
unable to restrain them from using a portion 
of the wines of the libeUant Of the winea 
sold at Halifax, gome sold for more and 
some for less than the current value of the 
same wines in New-York. 

Francis B. Cutting, for libeUant 

William Emerson, for claimants. 

I. The term "admiralty and maritime jmis- 
diction" in the constitution, and in the judici- 
ary act, signifies, that jurisdiction which was 
exercised by the admiralty cotirts of Eng. 
land at the time of the declaration of Inde- 
pendence. The jurisdiction exercised in the 
United States at the time of the Revolution, 
cannot be taken as the standard, since it 
was too loose and extensive, besides being 
uncertain and varying in different parts of 
the country; nor can the jm'isdiction exer- 
cised in England at the time of the emigra- 
tion to this country, since the emigration , 
took place at no one fixed time, and it would 
be equally imcertain with the other. The 
extensive jurisdiction of' the admiralty, in 
derogation of the trial by jmy, was one of 
the som'ces of complaint at the time of the 
Revolution. The terms "admiralty" and 
"maritime" are synonymous, and do not 
operate to enlarge or affect each other. 
Where admiralty jurisdiction exists, it is 
made exclusive in the courts of the United 
States, by act of congress; and, thei'efore, 
the imiform course of decisions in the state 
courts upon bills of lading, must be over- 
thrown, if the subject matter is one of ad- 
miralty cognizance. At the time of the Dec- 
laration of American Independence, the Eng- 
lish courts of admiralty had no jurisdiction 
over bills of lading. ' 

II. Under the cii'cumstances of this case, 
no lien arose. There was no possession, 
which is necessary to sustain a common law 
lien, and no express instrument of hypotheca- 
tion, and the vessel is discharged, even if a 
personal liability of the master or owners is- 
shown. 

BETTS, District Judge. The point raised, 
in tliis case, as to the jm'isdiction of thfr 
court, is to be determined by the considera- 
tion, whether the subject matter of the suit 
is of a mai'itime character. Subjects of a 
mai'itime nature, which pertain to the cog- 
nizance of com-ts of admiralty, are those 
touching things done upon, or in relation to 
tiie sea; in other words, all transactions and 
proceedings relative to commerce and navi- 
gation, and to damages and injuries done 
upon the sea. Charter-parties and contracts 
of affreightment are appropriately considered 
as within the scope of those powers, and 
jvirisdiction is exercised by admiralty courts 
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over those classes of cases. Policies of in- 
surance and bills of lading are regai-ded as 
included within the same principle. De 
Lovio V. Boit [Case No. 3,77G]; Drinkwater 
V. The Spartan [Id. 4,085]. 

It is not denied that subjects of the char- 
acter of the one involved in this action were, 
at an early period, within the ordinai"y juris- 
diction of the English admiralty. It is sup- 
posed, however, that the jurisdiction has, to 
that extent, been abrogated or restrained by 
the adjudications of coturts of common law, 
from a period anterior to our Eevolution. 
Jolinson, X, in Kamsay v. Allegro, 12 Wheat. 
[25 U. S.] 621. Although the common law 
decisions in England, and the prohibitions 
which followed them, may have suspended 
or abolished the ancient powers of the ad- 
miralty, that fact does not necessarily deter- 
mine the limits of the jurisdiction imder the 
jurisprudence of the United States. The sig- 
nification of the pliraseology employed in our 
constitution is not determined by the sense 
In which the same expressions were used in 
the English jiurisprudence, except as to those 
terms which had a notorious common law 
meaning. Those terms which are derived 
from the civil law, or are expressive of the 
functions of courts acting tmder that system, 
are expounded upon the general principles 
which govern the interpretation of language, 
or by historical evidence of the mode in 
which the same terms were ordinarily em- 
ployed in the administration of that system. 
In view of the American authorities on this 
subject, it cannot be an open question with 
this coiu:t, whether admirtilty jmisdiction is 
to be ascertained by consulting the exposi- 
tions given by the common law courts of 
England, or by allowing fair force to the pro- 
visions of the constitution and laws of the 
United States, in connection with the doc- 
trines and administration of the courts of 
other civil and maritime powers. The ad- 
miralty jm'isdiction, in respect to contracts, 
depends upon their subject matter. De Lovio 
V. Boit [supra] ; 2 Browne, Civ. & Adm. Law 
(Ed. 1709) 150, 169. A bill of lading clearly 
possesses the characteristics of a maritime 
contract It concerns transportation by sea, 
and the whole service and consideration con- 
templated by the parties to it, relate to navi- 
gation and to maritime employment The 
transaction covered by It is one of naviga- 
tion and commerce on navigable waters— in 
this case, upon the high seas. The conti'act 
is, then, in its essence and nature, maritime, 
and is subject to the cognizance of this court, 
whether entered into on land or on water. 
The Kebecca [Case No. 11,619]. The excep- 
tion to the jurisdiction is, therefore, over- 
ruled. 

The questions which remain relate to the 
measure and mode of relief applicable to the 
facts, and to the competency of a court of 
admiralty to administer it Two principles 
have an important bearing on the subject, one 
of which principles rests in the doctrine of the 



common law, and the other is drawn from 
the Commercial and Maritime Codes. The 
first is not open to contestation, and is, that 
the owner of a general ship is chargeable with 
the responsibility of a common carrier for 
goods ti'ansported at sea. 2 Kent Comm. 608, 
609; Story, Bailm, §§ 490, 501; Allen v. Sewall, 

2 Wend. 327. The other proposition— that the 
ship is responsible to the shipper, on the un- 
dertaking of the master in the bill of lading, 
for cargo laden on board— is less familiar in 
the adjudications of the courts, but may now 
be affirmed to be solidly imbedded in the ele- 
ments of commercial law. Cons, del "Mare, 
cc. 104r-106; Molloy, bk. 2,c.3, § 9; Abb. Shipp. 
(Ed. 1829) 94, 170; The Packet [Case No. 10,- 
65i]; 2 Browne, Civ. & Adm. Law (Ed. 1799) 
156; 3 Kent, Comm. 220. It is becoming an 
equally familiar principle in this country, that 
a contract of affreightment is within liie ad- 
miralty jurisdiction, and that a remedy in 
rem, against the ship, will be afforded in that 
court for a default of the master in perform- 
ing the contract Bulgin v- The Rainbow 
[Case No. 2,116]; De Lovio v. Boit [supra]; 
The Jerusalem [Case No. 7,294]; Zane v. The 
President [Id. 18,201]; Drinkwater v. The 
Spartan [Id. 4,085]; The Rebecca [Id. 1],619]. 
The subject-matter of the contract concerns 
the navigation of the seas, and affects the ship, 
her freight and cargo. The lading, transpor- 
tation and unlading are sea services, and the- 
engagement In the bill of lading, for the per- 
formance of those services, is of a maritime 
character, and imparts a lien, and binds the 
ship to the performance. The General Smith, 
4 Wiieat [17 U. S.] 443; The Jerusalem 
[supra]; Molloy, bk. 2,.c. 3, § 9; Cons, del Mare^ 
cc. 105, 106; 2 Browne, Civ. & Adm. Law (Ed. 
1799) c. 5. The lien thus secured is appro- 
priately enforced by process in rem, in ad- 
miralty. 

Satisfaction Is sought in this action, for tlie 
loss of cargo, occasioned by the plunder and 
consumption of some of the wines on the pas- 
sage from Havre to Halifax, the port of dis- 
tress, and also for the portion disposed of by 
the master at Halifax, to obtain funds for the 
necessary refitment of the ship. The neces- 
sity for the repairs is not questioned, nor is 
it contended that the master had any re- 
sources for their supply in that port, otlier 
than the cargo. Under such circumstances, 
tlie law justifies the master in appropriating 
•so much of the cargo as may be required for 
the necessities of the voyage. Cons, del Mare, 
cc. 105, 106; Laws of Oleron, art 22; Laws of 
Wisbuy, arts. 35, 45; The Gratitudlne, 3 C. 
Rob. Adm. 240. Our maritime courts hold 
that, in such case, the ship is responsible to 
the owner of the goods, and that a lien for 
their value arises, which can be enforced In 
rem, against the ship. The cases of Bulgin .v. 
The Rainbow [supra] and of The Packet 
[supra] support this proposition. See, also, 

3 Kent, Comm. 220. A distinction may be at- 
tempted to be drawn between an appropria- 
tion of the cargo, in aid of the ship, by the 
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voluntary act of the master, after lier arrival 
in a port of safety, and a mere failure or neg- 
lect to deliver it to the consiprnee; as the for- 
mer is an incident of the perils of the sea, 
and might, perhaps, fall within the excep- 
tions in the bill of lading, against responsl- 
hility for losses by those perils. I am inclined, 
however, to follow the American authorities 
on this subject; because, although a peril of 
the sea produced the necessity for the repairs 
which were made, and thus indirectly led to 
the use of the libellant's property for the bene- 
fit of the ship, yet such peril was not the proxi- 
mate cause of the loss of the goods. They 
were disposed of at the option and selection of 
the master, to raise funds in aid of the voyage, 
which was Interrupted or delayed by such 
peril. In that view, I think the broad prin- 
ciple would aptly apply, that the ship is an- 
swerable for the safe carriage of the goods, 
and for their delivery to tlie consignee, even 
without the aid of the further principle, that 
the act of the master, in so appropriating the 
goods for the service of the ship, creates a 
•charge on the ship for their value. The equity 
of the first mentioned rule is manifest; for the 
foreign shipper trusts to the ship, as an open 
letter of credit from her owners, and furnishes 
supplies on that authority alone, since, ordi- 
narily, he can know nothing of the personal 
responsibility of the owners. 

The same principle covers equally the wines 
Bold by the master in Halifax, and those con- 
sumed on the passage by the passengers and 
•crew. Those depredations constitute no ex- 
cuse to the owners, for the non-fulfilment of 
their contract of carriage. Abb. Shipp. 222; 
2 Kent, Comm. 609; Morse v. Slue, 1 Vent. 
190, 238; Sehiefeelin v. Harvey, 6 Johns. 170. 
And tlie value of the property so lost is a 
<;harge on the vessel. Cons, del Mare, cc. 209, 
212; 2 Molloy, bk. 2, c. 3; American Ins. Co. v. 
€oster, 3 Paige, 323; Ross v. The Active [Case 
No. 12,070]. I shall, accordingly, decree to the 
libellant the value of the deficiency in his ship- 
ment, with costs. 

The goods having been deliverable here, and 
only a part of them having been brought to 
their port of destination, the libellant is en- 
titled, in reimbursement of the deficiency, to 
recover the market value, at tliis port, of the 
goods lost, with interest That seems to be 
the measure of damages for deficiency of ear- 
go, except, perhaps, in cases of average ad- 
justment Watkinson v. Laughton, 8 Johns. 
16 i. And interest is an equitable remunera- 
tion to the owner for being deprived of the 
use of his capital, after the ship was bound to 
put it in his possession. Neither the price 
brought by the wines sold at Halifax, nor 
their invoice cost, nor their value at the place 
of shipment, furnish the rate of compensation 
under the contract of affreightment 

An order must be entered, referring it to the 
olerk to ascertain the value of the goods, under 
these directions, and also to ascertain, the 
freight, primage and other necessary charges 
■due from the libellant to the ship; and, if a 



balance is found due to the libellant, process 
for its recovery may be awarded at his in- 
stance. 



Case ITo. 6,514. 

GOLDING V. GOOD. 

[Cited in Fenwiek v. Grimes, Case No. 4,- 
733. Nowhere reported; opinion not now ac- 
cessible.] 
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Case IsTo. 5,515. 

In re GOLD MOUNTAIN MIN. CO. 

[3 Sawy. 601; i 15 N. B. R. 545.] 

District Court, D, California. April 10, 1876. 

Judgment Lieu — ^Appeal, 

"Where a creditor had obtained a valid lien 
on the bankrnpt's property by judgment, execu- 
tion and levy, from which .the bankrupt had 
taken an appeal, but had not executed the 
bond necessary to cause the appeal to operate 
as a stay of proceedings, and the property liad 
been sold subsequently to the bankruptcy and 
the proceeds brought into this court: Held, 
that the creditor was entitled to satisfaction 
oiit of the proceeds. 

[Cited in Claridge v. Kulmer, 1 Fed. 402.] 

In bankruptcy. 

W. H. Rhodes, for creditor. 

Jos. Naphtaly and R^ H. Lloyd, for assignee. 

HOFFMAN, District Judge. In this case 
one Morrison had, before the commencement 
of the proceedings in bankruptcy, obtained a 
judgment against the bankrupt, issued execu- 
tion and levied on property which he -was 
about to sell. At the instance of the credit- 
ors, his proceedings were stayed until the ap- 
pointment of an assignee. An assignee hav- 
ing been appointed the property was sold, and 
the proceeds brought into court The judg- 
ment-creditor now moves that these proceeds, 
or so much thereof as may be necessary, be 
applied to the satisfaction of his debt. 

The validity of the judgment is not im- 
peached. The creditor, therefore, had ac- 
quired before the bankruptcy a valid lien 
which this court is bound to respect and en- 
force. 

The only objection urged against his ap- 
plication is that an appeal has been taken 
from the judgment in question. But no 
bonds have been executed by the appellant, 
as required by law, to cause the appeal to 
operate as a stay of proceedings. The judg- 
ment-creditor, therefore, had, at the time of 
the bankruptcy, the unquestionable right to 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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satisfy his judgment out of the property levi- 
ed on, or, in other words, a valid lien upon it 
This lien was in no respect affected by the 
banliruptcy proceedings, and the same rights 
which he would have had in the state courts 
he can now assert in this court. As his rights 
there were unaffected by the appeal, they are 
unaffected by it here. It would be keeping 
the word of promise to the ear only, if the 
court should declare that all lawfully ac- 
quired liens not dissolved by the banla-upt 
act [of 1S6T (14 Stat. 517)] wiE be respected 
in this court, and at the same time inform 
the holder that he- will not be permitted to 
enforce them, notwithstanding that he clearly 
has that right under the state laws, and had 
it at the time of the banla-uptcy. 

The motion of the judgment-creditor is 
granted. 



Case No. 5,516. 

GOIiDSBOROUGH v. BAKEB. 

[3 Oranch, C. C. 48.] i 

Circuit Court; District of Columbia. Dec. 
Term, 1826. 

Liquidated Dama ges— Penalty — Evidence. 

1. In a covenant by the defendant, dated 
January 13, 1824, to deliver 5000 perches ot 
building stone at a certain place, by a certain 
day, at ?2 a perch, to be paid as the plaintiff 
should receive money from the government, 
and 1000 perches of Rip-Rap stone, by a cer- 
tain day, and 2000 perches, if plaintiff should 
give defendant notice before the 1st of May, 
at $1.80 a perch, and that defendant would 
not ship any stone on his account from the Dis- 
trict of Columbia before the 1st November, 
then nest, and which covenant concludes with 
these words: "In witness whereof we bind 
ourselves to pay, each to the other, in case of 
failure by either of us on this contract, the 
sum of ?2000 in case the said stone shall not 
be delivered, or, when " delivered, paid for as 
above." This sum of $2000 is a penalty and 
not liquidated damages; and the contingent 
quantity of 2000 perches of Rip-Rap stone, in- 
cludes the 1000 perches nlentioned in the same 
sentence. 

[Cited in Williams v. Vance, 9 S. 0. 344.] 

2, Declarations of the plaintiff, after the date 
of the contract, may be given in evidence by 
the defendant to mitigate the damages, as well 
as to contradict the plaintiff's evidence. 

Covenant upon an agreement, dated Janu- 
ary 13, 1824, under seal, by which the defend- 
ant [.Tohn W. Baker] contracted with the plain- 
tiff [Howes Goldsborough] to deliver 5000 
perches of building stone at Fortress Munroe 
at a place called "The Rip-Raps" by the 1st 
of November, 1824, at $2 a perch, to be paid 
as fast as money should be received by the 
plaintiff from the government therefor, and 
also 1000 perches of Rip-Rap stone, and 2000 
perches of Rip-Rap stone, if the plaintiff 
should require it and give notice to the de- 

1 [Reported by Hon. "William Oranch, Chief 
Judge.] 



fendant before the 1st of May^ for which 
the plaintiff agreed to pay $1.80 a perch, and 
the defendant covenanted that he would not 
ship any stone on his account from the Dis- 
trict of Columbia before the 1st of Novem- 
ber then next. And the covenant concluded 
thus: "In witness whereof we bind ourselves 
to pay, each to the other, in case of failure 
by either of us on this contract, the sum of 
$2,000, in case the said stone shall not be- 
delivered, or when delivered, paid for as 
above," The breach alleged was on the non- 
delivery of the 5000 pei'ches of building^ 
stone, and the 1000 perches and the 2000 
perches of Rip-Rap stone. 

Upon the trial the plaintiff claimed the 
$2000 (reserved in the covenant) as stipu- 
lated damages. 

But THE COURT (nem. con.) stopped Mr. 
Key and Mr. Redin for defendant and de- 
cided, and so instructed the jury, that the- 
said sum of $2000 was to be considered as a 
penalty, and not as stated damages; and that 
the jury, in the assessment of damages, ought 
to be guided, not by the said sum as stated 
damages, but the actual damage proved by 
the plaintiff to have been sustained by him 
from the breach of the said contract. 

And the plaintiff, having given notice, be- 
fore the 1st of May, 1824,. to the defendant 
to deliver the 2000 perches of Rip-Rap stone- 
mentioned in the contract, claimed damages 
to be assessed by the jm*y, as for 3000 perch- 
es of such stone, after deducting the quantity 
actually delivered. 

But THE COURT (nem. con.) decided, and 
so instructed the jury that the said 2000' 
perches of Rip-Rap stone included the pre- 
ceding 1000 perches, and constituted the 
whole quantity of such stone which the de- 
fendant had stipulated, by the said contract, 
to deliver. 

The defendant then offered to prove in 
mitigation of damages, and in contradictiou 
of the plaintiff's evidence, that late in Sep- 
tember or early in October, 1824, he request- 
ed of the plaintiff an extension of the time 
for the delivery of the stone; which the 
plaintiff refused, saying that he had pre- 
pared himself to deliver the balance of 
stone, in case of the defendant's failure; to 
the admission of which evidence the plaintiff 
objected, but THE COURT (MOBSBLL, Cir- 
cuit Judge, contra) admitted the same. 

Verdict for the plaintiff, $100. Bills of ex- 
ception were taken, but no writ of eiTor was 
issued. 

Mr. Lear and Mr. Jones, for plaintiff, cited 
Roy V. Duke of Beaufort, 2 Atk, 193; Rolfe 
V. Peterson, 2 Brown, Pari. Cas. 436; Pouw 
sonby v. Adams, Id. 431; Sandiford v. Tay- 
loe, 7 Wheat. [26 U. S.] 18; Astley v. Weldon, 
2 Bos. & P. 346; Sloman y, Walter, 1 Brown, 
Ch. 418; Cotterel v. Hooke, 1 Doug. 97; Wil- 
beam v. Ashton, 1 Camp. 78; Fletcher v. 
Dyehe, 2 Term R. 32; 1 Holt, N. P. 20, 43. 
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GOLDSBOROUGH v. JONES. 

[2 Cranch, C. O. 305.] i 

Circuit Oourtj District of Colum'bia. April 
Term, 1822. 

Bills asd Notes— Demasd op Patmbnt—Scf- 
rioiENor. 

1. If the maker of a promissory note, dated 
at the city of Washington, resides two miles 
out of the city, but within the county of "Wash- 
ington, and being a clerk in one of the exec- 
utive departments of the government of the 
United States, and usually employed from ten 
to three o'clock in a room in the public executive 
buildings with other clerks, comes for that pur- 
pose, into the city in the morning, and returns 
to his house in the country in the evening, his 
absence from the room in the executive build- 
ings at the time the notary called to demand 
payment of the note, although within the usual 
hours of public business, was no excuse for not 
making a personal demand, or a demand at his 
dwelling-house. 

2. A demand of the bar-keeper of a tavern 
to which the livery stable was attached, in 
which he occasionally left his horse while at 
the office, is not a sufficient demand. 

Assumpsit against the indorser of a prom- 
issory note for $654.22, payable lst-4th Jan- 
uary, 1820. The maker of the note was, at 
the time of making it, and for a long time 
before and after, a clerk in the department 
of war, and as such was daily employed at 
the said department in the city of Washing- 
ton, from 10 o'clock, a. m. till 3 o'clock, p. 
m., and for that purpose came daily into 
the city from his dwelling-house in the coun- 
ty of Washington, about two miles out of 
the city, and returned to his house in the 
country at the dose of office hours, at the 
said department, at 3 o'clock p. m. The de- 
fendant, the indorser, resided in the city. 
The note was deposited In the Bank of Co- 
lumbia for collection; and on the last day of 
grace, between 3 and 4 o'clock p. m. was 
sent by the bank to the notary public for 
demand and notice, who went immediately 
to the room of the war department, wherein 
the maker of the note was usually employed 
as such clerk, for the purpose of demanding 
payment of the note; but being informed 
that the hours of business at the department 
were closed, and that the maker had gone 
home, he did not demand payment of the 
note at the office, but immediately proceed- 
ed to the hotel, where he understood the 
maker kept his horse while attending as 
clerk at the office, and, not finding the mak- 
er there he demanded of the bar-keeper of 
the hotel payment of the note, who answered 
that the maker of the note did not live in 
the city. Whereupon the notary protested 
the note, and immediately left a written no- 
tice of the dishonor of the note at the de- 
fendant's house in the city. On the next 
day, January 5th, 1S20, during the usual of- 
fice liours at the department, the notary 
went again to the same room of the war de- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



partment, and inquired for the maker, and 
was answered by one of the clerks who 
wrote in the same office that he was not in; 
whereupon the notary made a second pro- 
test, and immediately left another written 
notice of the dishonor of the note with a 
servant at the defendant's house; and on 
the 6th of January, left a third notice of the 
dishonor of the note at the defendant's 
house. The maker never boarded or lodged 
at the hotel before mentioned. 

This case was submitted to the court upon 
these facts, and it was agreed that if the 
court should thereupon be of opinion that 
the demand and notice above stated were 
sufficient to charge the defendant as indors- 
er, the judgment should be for the plaintiff; 
otherwise for the defendant. 

THE COURT rendered judgment for the 
defendant 



Case Wo. 6,518. 

GOLDSBOROUGH v. McWILLIAMS. 
[2 Cranch, C. C. 401.] i 

Circuit Court, District of Columbia. April 

Term, 1823. 

Arbitration and Award — Failure to Deliver 

Within Time Prescribed — Action at 

Law Between Partners. 

1. An award, signed by J. Mechlin and John 
P. Ingle, as an award made in pursuance of a 
reference to them, will not support an aver- 
ment of an award or umpirage made by the 
said John P. Ingle as umpire, upon the failure 
of the two original arbitrators, J. Mechlin 
and Charles L. Nevitt, to deliver their award 
within the time limited by the bond. 

2. An award not delivered within the time 
prescribed by the arbitration bond is not valid. 

3. When the time for delivering an award is 
limited by the arbitration bond, parol evidence 
cannot be received to show an entension of the 
time. 

4. One partner cannot maintain an action at 
law against the other partner upon a partner- 
ship transaction, unless for a balance struck, 
with a promise to pay. 

Assumpsit for not performing an award, 
and for use and occupation of a brick-yard, 
with the common money counts. The condi- 
tion of the arbitration bond was to "stand 
to, observe, and fulfil the award, order, ar- 
biti*ament, final end, and determination of 
Charles Nevitt and Joseph Mechlin," &c.. 
"so as the award of the said arbitrators be 
made and set down in writing under their 
hands and seals, ready to be delivered to 
the said parties in difference on or before 
the first day of August next (1819) ensuing 
the date hereof; and if the said arbitrators 
shall not make such their award of and con- 
cerning the premises within the time limit- 
ed as aforesaid, then if the said Clement 
McWilliams, his heirs," &c,, "shall well and 
truly stand to, observe, perform, and fulfil, 
and keep, the award, determination, and 
umpirage of John P. Ingle, being a person 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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indifferently named and chosen between the 
said parties for umpire; so the said umpire 
do make and set down his award and um- 
pirage in writing, under his hand and seal, 
ready to he delivered to the said parties in 
difference, on or before the first day of Au- 
gust next ensuing the date hereof, then this 
obligation to be Toid," &c.; dated the 21st 
July, 1819. 

The first count in the declaration, which 
was the only count upon the award, avers 
that the parties before the 1st of August, 
1S19, agreed to extend the time beyond that 
day, "and to give further time to the said 
arbitrators or umpire, as the case might be, 

until the day of , in the year 

, to -make, set down in writing, and, de- 



liver the award or umpirage, as the case 
might be;" and that the defendant prom- 
ised "to abide by, keep, and perform his 
part of the award or umpirage, as the case 
might be, which might or should be made 
as aforesaid, at or before the expiration of 
the time last mentioned." That the arbitra- 
tors," Nevltt and Mechlin, never made any 
award in the premises, nor did the said um- 
pire, John P. Ingle, ou or before the said 
1st day of August, make any award or um- 
pirage; but afterwards, on the 5th of Au- 
gust, 1819, he "made his award or umpirage 
in the premises in writing, under his hand 
and seal, and delivered the same in two 
parts, or duplicate, one to each of the par- 
ties in this cause," and thereby awarded 
the defendant to pay the plaintiff ?449, &c. 

The award produced and offered in evi- 
dence by tbe plaintiff [O. W. Goldsborough], 
was dated the 5th of August, 1819, and was 
"under the hands and seals of J. Mechlin 
and John P. Ingle, and recited that the mat- 
ters in difference had been submitted to 
them;' and then says, "Now know ye, that 
we the subscribers having fully examined 
and duly considered the proofs and allega- 
tions of the said parties, do award as fol- 
lows," &c. It says nothing of the umpirage 
• of John P. Ingle, but proceeds as if he and 
J. Mechlin were the original and only arbi- 
trators appointed by the parties, not men-' 
tioning the name of Charles L, Nevitt 

Mr. Key and Mr. Ashton, for defendant, 
objected to the award as evidence in this 
cause, because it was neither an award by 
the original referees, nor by the umpire as 
such. 

Mr. Lear and Mr. Jones contended that it 
was, in substance, an umpirage made by the 
umpire, and was not the worse for being 
made with the consent of one of the orig- 
inal arbitrators. 

But THE COtJRT (THRUSTON, Circuit 
Judge, absent) decided, that the award did 
not support the averment of an umpirage by 
J. P. Ingle, and rejected It as inadmissible 
evidence. THE COURT also refused to re- 
ceive parol evidence of an agreement to ex- 
tend the time limited by the bond for the 
delivery of the award. 



Mr- Lear, for plaintiff, objected to the 
reading of a deposition, because, in the cap- 
tion, this court is called the "Circuit Court 
of the United States for the County of Wash- 
ington in the District of Columbia," whereas 
the style of this court is, the "Circuit Court 
of the District of Columbia for the County 
of Washington." 

But THE COURT overruled the objection. 

THE COURT, at the prayer of the defend- 
ant's counsel, instructed the jury that, if 
tliey should be satisfied by the evidence, that 
a partnership existed between the plaintiff 
and the defendant in regard to the transac- 
tions upon whch this action is founded, the 
plaintiff cannot recover unless a balance was 
struck by the parties, and the defendant 
promised, to pay it; and that the ai-ticles of 
agreement read in evidence, were evidence 
of such a partnership. * 

Verdict for the defendant. 

Motion, by the plaintiff's counsel, for a 
new trial, on the ground of error in law in 
the opinions and instructions of the court. 
At October term, 1823, the motion came on 
tp be heard, and the point principally urged 
was, that the articles of agreement, read "in 
evidence, were not evidence of a partner- 
ship in the brick-making business. By these 
articles, the plaintiff rents to the defendant 
certain brickkilns, sheds, and yards, and his 
right to clay, and one half of his right to 
use a certain patented machine for making 
front bricks. Each party was to furnish an 
equal quantity of tools, implements, and la- 
bor, and to pay for one half of improvements 
to the kilns, sheds, &c. The defendant was 
to work the yard to every advantage, with 
eight gangs; to pay the plaintiff §200, for 
one -half of his right to use the patented 
machine; to keep an accurate account, with 
vouchers, of all expenses, and of all bricks 
sold, and to pay the plaintiff, as rent for the 
kilns, sheds, &c., one half of the net profits 
resulting from the brick-making business, to 
be paid from time to time out of the sales 
of bricks, and to be charged to him, and 
brought into -the ultimate settlement of each 
year's business; which settiements were to 
be made on tiie 20th of December of each 
year. The agreement was to continue as 
long as the plaintiff should have a right to 
work the clay, under his agreement with the 
corporation of Washington, but either party 
might withdraw at the end of any year. 

To shoAV that these articles did not consti- 
tute a partnership in the brick-making busi- 
ness, Mr. Lear, for plaintiff, cited Hesketh 
V. Blanchard, 4 East, 144, and Hoare v. 
Dawes, 1 Doug. 371. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) was still of opinion that the 
articles constituted a partnership between 
the plaintiff and defendant, and overruled 
the motion for a new trial. 

Judgment for the defendant. 
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GOLDSBOROUGH v. UNITED STATES. 
[Taney, 80.] i 

Circuit Court, D. Maryland. April Term, 
1840. 
Navy — Acting Pcrseh's Commission os Dis- 
bursements — Change of Comi-kssation Al- 
lowed BY Statute — Consthuction of Law by 
Navy Depaktment— Effect. 

1. An acting purser in the navy, holiJing no 
other naval office at the time, is not entitled 
to a commission of 2i^ per cent, upon the 
money disbursed by him for the government, 

2. "Where an act of congress declares that 
an officer of the government, or public agent, 
shall receive a certain compensation for his 
services, which is specified in the law, tha.t 
compensation can neither be enlarged nor di- 
minished by any regulation or order of the 
president, or of a department, unless the power 
to do so is given by act of congress. 

3. The compensation of an acting purser for 
services rendered in the ordinary line of his 
official duty, is regulated by the act of April 
18, 1814, c. 143 [2 Story's Laws, 1427; 3 
Stat. 136, c. 84], which declares that a purser 
shall receive $40 per month and two rations a 
day; and as the secretary could not increase 
this compensation, by enlarging the monthly 
allowance, or by increasing the number of ra- 
tions per day, neither can he do it in the shape 
of commissions, when no such commissions are 
given by law. 

4. There is no distinction in this respect be- 
tween a purser and an acting purser; the lat- 
ter being lawfully in the office of purser, and 
authorized to perform its duties, is entitled to 
the compensation which the law has provided 
for such service, ana to nothing more. 

5. The construction of a law by the navy de- 
partment, and the practice under it, cannot be 
allowed to alter the law, nor to control its con- 
struction in a court of justice. 

6. The exercise of a power not warranted by 
law, by the head of a department, cannot cre- 
ate such an equity against the United States, 
as will be recognised and enforced in a court 
of justice. 

7. The act of congress of March 3. 1809, c. 
95 [2 Story's Laws, 1122; 2 Stat. 535, c. 28], 
does not apply to the office of purser. 

8. The plaintifiE's intestate, as acting purser, 
had a right, in his transactions with individu- 
als, to the profits and advances authorized by 
the regulations of the navy department, which 
regulations were unquestionably consistent with 
the law creating the office of purser, and war- 
ranted by it, and were, therefore, lawfully is- 
sued by the secretary, and binding upon the 
parties concerned. 

[In error to the district court of the United 
States for the district of Maryland.] 

This was an action of assumpsit, brought 
in the district coiu-t, by the United States 
against [William Goldsborough] the admin- 
istrator of Charles H. Goldsborough, de- 
ceased. The amount in dispute was claimed 
by the defendant, as a proper allowance for 
commissions, at the rate of 2^2 per cent, 
upon the disbursements made by the de- 
ceased, as acting pm*ser, in tiie years 1835- 
3836. The deceased was an acting purser, 
on a foreign station, at the time the disburse- 
ments were made, on which the 2^^ per cent, 
commissions were claimed; he had been ap- 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 



pomted by the captain of the ship in which 
he served, to fill a vacancy, and died with- 
out having his appointment confirmed; he 
held no other naval office than that of acting 
pm'ser. 

At the trial, the defendant ofEered in evi- 
dence the following regulations of the navy 
department, and the following letters: 

Circulaiv Navy Department, April 1, 1833. 
Sir: The commissions allowed to consuls, or 
any foreign agents (now paid by a per-cent- 
age), for any business transacted for the navy 
department, after the first of July next, shaU 
not exceed 2^ per cent. Though the rule 
formerly was to allow pursers a commission, 
and especially meant acting ones, it has been 
discontinued some years in relation to per- 
manent pui'sers; and after the above period, 
it is not to be applied even to acting pm-sers, 
if they hold any otlier naval office at the 
same time. Levi Woodbiu*y. 

Allowance to Pursers. "An allowance of 
commissions of 2^ per cent., upon payments 
made by pm-sers, is of ancient date." 

Treasury Department, Second Comptroller's 
Office, Jan'y 19, 1838. Sir: Upon the appU- 
eation of the administrator on the estate of 
the late Purser Goldsborough, I have at- 
tentively considered the question, whether 
acting pm'sers are legally entitled to a com- 
mission on their disbm-sements, and I am of 
opinion, and accordingly decide, that the rule 
as recognised in the Red Book, chapter 10, 
Allowance to Pursers, sect. 1, has not been 
annulled or modified by any law, or subse- 
quent regulation, so far as it relates to such 
acting pursers as hold no other naval office. 
I am, sir, respectfully, yom* obedient servant, 
Albion K. Parris, Comptroller of the Treas- 
m^y. 

J. C. Pickett, Esq., Fourth Auditor. 

Treasury Department, Second Comptroller's 
Office, Nov. 9, 1838. Sir: In the rules of the 
navy department, regulating the civil admin- 
istration of the navy of the United States, 
published by the secretary of the navy, in- 
March, 1832, is the following (see Red Book, 
page IS, chapter 10): Allowance to Pursers, 
sect 1, "An allowance of commissions of 2i^ 
per cent, upon payments, made by pm-sers, 
is of ancient date." Finding this among the 
rides promulgated for the settlement of navy 
accounts, I have supposed it was to be taken 
as a guide by the accounting officers, espe- 
cially, as in the order by which the regula- 
tions were promulgated, it is expressly pro- 
vided that "circulars, regulations and orders, 
the contents of which are published in this 
compilation, though not before published, or 
not before received, by officers in the naval 
service, will be considered by them as now 
officially communicated, and will be their 
guide on the subject-matter of them, after 
the receipt of this volume." (See secretary's 
order on first page, and his letters to the 
officers of the navy on the second page.) In 
this opinion, I have been confirmed, by a cir- 
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cular of the navy - department of April 1, 
1833, wbereiu the rule to allow a commission 
to acting pursers, who hold no other naval 
office, is expressly recognised under these two 
regulations. 1 have decided in favor of the 
claims of acting pxu:sers to commissions, and 
I do not perceive how I can decide differently, 
according to what I conceive to be the legal 
interpretation of these two regulations. It 
has been suggested, that my construction 
does not accord with the views of the navy 
depai'tment I should much regret if such 
were the fact, as it is my anxious wish to 
administer botli the law and the regulations 
according to their just interpretation, and if 
possible, without doing violence to the obvi- 
ous meaning of language, so as to caii'y into 
effect the intention of the framers. I have 
thought it due to the department to malie 
known, in this manner, my construction of 
these regulations, to the end that if, in the 
opinion of the head of the department from 
which they emanated, they can legally re- 
ceive, and ought to receive, a different con- 
struction, I may be so advised, or if they 
have received their true legal construction, 
and, in the opinion of the head of the de- 
partment, it is proper that they may be modi- 
fled or annulled, that such a course may be 
pursued as shall be deemed most advisable. 
I am, with entire respect, your obedient 
servant, Albion K. Parris, Comptroller of the 
Treasury. 
Hon. J. EL Paulding, Secretary of the Navy.. 

P. S. If there be doubts in the mind of the 
secretary as to the correctness of my de- 
cision, I have to asli that the opinion of the 
attorney-general may be reciuested thereon. 

Treasmy Department, Fom^th Auditor's Of- 
fice, April 9, 1839. Sir: Your letter of the 
4th inst is received, and herewith you have 
a reconciling statement of the last settlement 
of the account of the late Acting Purser 
Charles BL Goldsborough, deceased, showing 
the items which compose the balance due to 
the United States from him. In the settle- 
ment made the 13th December 1837, at this 
office, the charge made for commissions on 
disbm-sements was passed to the credit of 
Mr. Goldsborough, but on the revision of the 
accoimt by the second compti*oller of the 
treasmy, that ofBeer refused to admit that 
credit, and consequently disallowed it 
Therefore, you will find the sum $1248 10 
charged in the reconcilement now sent, 
which will explain why the balance due on 
the account revised the 12th January 1839, 
is so much more than the amoimt due, as 
you supposed, by that reported at this office 
In December 1837. I am, sir, respectfully, 
your obedient servant, A. O. Dayton. 

Wm. Goldsborough, Esq., Administrator of 
Charles H. Goldsborough, Late Acting Pur- 
ser, United States Navy, Easton, Md. 

Treasury Department, Fourth Auditor's Of- 
fice, Sept 11, 1839. Shr: In reply to that 
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part of the letter, dated the 30th ult, from 
Nathaniel Williams, attorney of the United 
States for the district of Maryland, to the 
solicitor of the treasury, as relates "to the 
voucher which claimed §154 91 (for Charles H. 
Goldsborough, late acting purser United 
States navy), as a derli on board the Del- 
aware, and which is rejected as an over- 
charge," which letter you referred to this 
office yesterday, I have to state, that the 
claim referred to is on the pay-roll of the 
ship Delaware, and is for pay and rations 
from the 23d February 1833, to 12th Febru- 
aiy 1834, at $25 per month pay, and one ra- 
tion or twenly-five cents per day. The mus- 
ter-roll of the Delaware shows that C. H. 
Goldsborough, captain's clerk, did not appear 
on board until the 15th July 1833, from which 
day inclusively he was allowed pay and ra- 
tions at the rate before mentioned. The 
amount of $154 91, charged to him, is for 
his pay and rations from the 22d February 
to 14th July 1833. The letter of the district 
attorney to the solicitor, is herewith return- 
ed. I am, sir, respectfully, your obedient 
servant F. H. Gilliss, Acting Fourth Au- 
ditor. 

Albion K. Parris, Esq., Second Comptrol- 
ler of the Treasury. 

Treasury Department Second Comptroller's 
Office, Sept 11, 1839. Sir: I send you a copy 
of my opinion, given upon the application of 
the administrator on the estate of the late 
Pxurser Goldsborough, presented through 
Purser Waldron, in January 1838. This 
opinion was given after the settlement of 
Purser Goldsborough's accounts, in December 

1837, and upon the production of the circular 
of the secretary of the navy of April 1, 1833, 
the existence of which cu-cular was not 
known to this office imtil a copy of it was 
produced by Purser "Waldron, in January 

1838. I also send you a copy of letters on 
the same subject addressed by me to the sec- 
retary of the navy, on the 9th of November 
1838, to which I have not received any re- 
ply, nor am I advised that any action has 
been had thereon. From these two papers 
you will perceive my opinion in regard to 
the legality of the claims of those acting 
pursers, who hold no other office, to commis- 
sions, under the regulations referred to in 
my letter to the secretary. I am gratified 
that the subject is now before the judiciary, 
and have to request that it may there be 
fully examined, without any regard to my 
opinion, so that the question may hereafter 
be considered wholly at rest I also send you 
a letter of this date, from the fom'th auditor, 
relating to the disallowance of $154 91, re- 
ferred to in your letter to the solicitor of the 
treasury. I am, su:, very respectfully, your 
obed't servant Albion K. Parris, Comptroller 
of the Treasury. 

Nathaniel Williams, Esq., U. S. District 
Attorney, Baltimore. 
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P. S. I find, on examining the records, that 
the $1248 10 was disallowed hy the comp- 
ti-oller in the account settled Decemher 1837, 
and that the account settled January 1839, 
was admitted, as stated by the auditor, with- 
out alteration. I make these remarlis in ex- 
planation of my letter of yestei'day, which 
was written in haste, without opportunity of 
reference to records. A. K. P. 

The defendant moved the eomrt to Instruct 
the jm'y that if they should find from the 
evidence that Charles Goldshorough, the de- 
fendant's intestate, was an acting purser on 
a foreign station, in the employment of the 
United States, at the time the disbursements 
mentioned in the said account were made, 
and that he died before his appointment of 
pvu'ser was confirmed, and that he held no 
other naval office than that of acting piffser, 
that he was entitled to charge 2^, per cent, 
commission on the said disbm-sements. The 
district cotirt refused to give this instruction, 
but instructed the jtn-y [case unreported], 
that the defendant's intestate was entitled to 
one per cent, on the amount of disbm-se- 
ments made by him in the sei*viee and on the 
station mentioned. To this instruction excep- 
tion was taken by the defendant, and the 
case was brought into the circuit comi:. 

R. N. Martin, for plaintiff in error. 

N. "Williams, Dist Atty., for the United 
States. 

TANEY, Circuit Justice. This cause is 
brought here by writ of error from the dis- 
trict court. The point to be determined is, 
whether an acting purser in the navy, who 
held no other naval office at the time, is 
entitled to 2Y2 per cent, commission, upon 
the money disbursed by him for the govern- 
ment It is admitted, that this allowance 
is not given by any act of congress. It is 
claimed under a regulation of the navy de- 
partment; it is, in express and positive 
tei*ms, allowed in a regulation issued by the 
secretary of the navy in 1832; and this reg- 
ulation is repeated, so far as concerns acting 
pursers holding no other naval office, in a 
circular instruction from the navy depart- 
ment, dated April 1, 1833. The services in 
question were performed in 1S35-183G, and 
no regulation or order has ever been issued 
from the navy department revoking the al- 
lowance before mentioned; if, therefore, the 
department had the power to make these 
regulations, it is very clear that the plaintiff 
in error is entitled to the allowance he 
claims. 

There are, certainly, cases in which the 
compensation to a person employed in a 
public service may be determined by the 
president or the head of a department; sev- 
eral eases of this description are mentioned 
in the opinions of the supreme court, in the 
eases of U. S. v. Macdaniel [7 Pet (32 U. S.) 
1], U. S. V. Ripley [Id. 18], and 'U. S. v. 
Fillebrown [Id. 28], which have been re- 



ferred to in the argument. In some in- 
stances, the power is expressly given by act 
of congress, as for example, in the act of 
March 3, 1809, c. 93 [2 Stat 535, c. 28], and 
in the act of April 18, 1814, c. 143 [3 Stat 13G. 
e. 84], both of which have been cited in this 
discussion. But where an act of congress 
declares that an officer of the government 
or public agent, shall receive a certain com- 
pensation for his sei-vices, which is specified 
in the law, undoubtedly, that compensation can 
neither be enlarged nor diminished, by any 
regulation or order of the president, or of a 
department, unless the power to do so is 
given by act of congress. 

In the case before me, the commission is 
claimed as a part of the compensation, to 
which the deceased was entitled as acting 
purser, for services rendered in the ordinary 
line of his official duty. Now thecompensation 
to a pm-ser for services of that description, is 
fixed by the act of congress of April 18, 1814, 
c. 143 [3 Stat. 13G, c. 84], which declares that 
a pmrser shall receive ?40 per month, and 
two rations a day; it is the same compensa- 
tion which was given by the acts of March 
27, 1794, c. 12, § 6 [1 Stat 351], and July 1, 
1797, c 7 [1 Stat 524]. And when the law 
declares that ^ov certain services, he shall 
receive ?40 per month and two rations per 
day, by what authority can the head of a 
department allow him more? The same act 
of congress, and the same section, that fixes 
,the compensation of a purser, fixes also the 
compensation of lieutenants, chaplains, sail- 
ing masters, surgeons and various other offi- 
cers in the navy, by giving them a certain 
sum per month, and a certain number of 
rations per day. It never has been sup- 
posed, that the secretary of the navy was 
authorized to increase the compensation of 
these officers, by enlarging their monthly al- 
lowance, or adding to the number of then* dai- 
ly rations; and when the compensation to the 
purser is fixed by the same law, and in 
language precisely the same, how can his 
case be distinguished from that of the other 
officers named in the law? How can the 
secretary increase his compensation by en- 
larging his monthly allowance, or adding to 
the number of his daily rations? And if he 
cannot do it in this mode, by what authority, 
or upon what distinctions, can he do it, in 
the shape of commissions, when no such 
commissions are given by law? The court 
can see no groimd whatever for distinguish- 
ing the case of a purser from that of any 
other officer mentioned in the act of con- 
gress; and as the department is bound by 
the allowance fixed for them, it is equally 
bound by that fixed for a pm-ser. 

Indeed, the objection to the allowance is 
made still stronger, by the provisions of the 
second section of the act of 1814, which au- 
thorize the president to make an addition, 
not exceeding twenty-five per cent, to the 
pay of the officers, petty officers, midship- 
men, seamen" and marines engaged in any 
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service, the hardships or disadvantages of 
which shall, in his judgment, render such 
an addition necessary. The power given to 
malie this addition, by necessary implication, 
excludes the power of making any other or 
greater addition, or under any other circum- 
stances, than those mentioned in this sec- 
tion; and. if such a power could have been 
supposed to exist, in cases where the law 
merely fixes the compensation, and says 
nothing f m*ther, yet the well-established rules 
for the construction of statutes, would ex- 
clude it in the present case. 

It has, however, been argued, that a pur- 
ser Is neither a commissioned officer nor a 
• warrant officer, and is not so regarded in 
the navy, and that, therefore, the provisions 
in the second section of the act of 1814, do 
not apply to him. In other words, it is in- 
sisted, that the purser does not come within 
the description of an "officer," and, conse- 
quently, is not included in the number of per- 
sons to whom the president is authorized to 
make the limited increase of compensation 
specified in the section. 

It would be a sufficient answer to this ar- 
gument to say, that the compensation of the 
purser is, undoubtedly, specified in the law, 
and he is, therefore, within the general prin- 
ciple before stated. But the second section 
applies to the allowance claimed in this suit, 
with as much force as it would to the in- 
crease of the pay and emoluments of any 
"other officer mentioned in the first section; 
for, whether a purser is regarded in the navy 
as a commissioned officer, or a warrant of- 
ficer, or neither, it is very certain, that he is 
alv"vs included under the description of 
an officer," in the acts of congress which 
fix his compensation. Thus, in the act of 
March 27, 1794, c. 12, the sixth section de- 
clares, "that the pay and subsistence of the 
respective commissioned and warrant of- 
ficers, be as follows;" it then proceeds to 
specify their compensation, from the captaia 
down, and the pm'ser is mentioned among 
them. 

The same language is used in the act of 
July 1, 1797, c. 7, § 5, and again in the act of 
1814 itself, showing clearly that the purser 
is embraced, in the law, under the descrip- 
tion of an "officer," and consequently, that 
■the restricted power given to the president, 
to increase the pay of an officer to a certain 
extent, under cei*tain circumstances, applies 
to him as well as to the other officers named 
in the law, and therefore, carries with it the 
implied prohibition already mentioned, in 
his case, as well as in that of other officers. 
It is, by necessary implication, an implied 
prohibition to the executive, to add anything 
to the purser's compensation, greater than 
the amount specified, or under different cir- 
cumstances, from those mentioned in the 
law. 

It has been urged, that Mr. Goldsborough 
was an acting purser only, appointed by the 
commander of the ship, when abroad, to sup- 



ply the place of the regular putser, who died 
when the sliip was in a foreign port, and 
that the case of an acting pm'ser is not pro- 
vided for by any act of congress, nor his 
compensation fixed. The regulation of the 
navy department of April 1, 1833, herein- 
before mentioned,, would seem to coimten- 
ance this distinction; but it can have no 
solid foundation. By the established usage 
and practice of the navy, sanctioned by the 
inferences which may justly be drawn from 
the legislation of congress upon this sub- 
ject, the commanding officer may appoint a 
purser to his ship, when the purser regularly 
appointed dies while the ship is abroad. 
The party thus appointed is lawfully in of- 
fice, and authorized to perform the duties 
which belong to it, imtil the ship returns to 
this country, unless he is superseded by the 
appointment of some other person. Being 
lawfully in the office, and authorized to ner- 
form its duties, he is entitled to the compen- 
.sation which the law has provided for such 
sei-vice, and to nothing more. This is the 
case of all appointments ad. interim to of- 
fices on shore; and there is no reason why 
there should be a different rule in relation 
to the navy, nor a special rule in relation to 
a purser; the acting purser is nothing more 
than a piurser ad interim, holding the office 
by an appointment which is temporary in 
its nature, and intended only to last until 
the office is regularly filled by a permanent 
appointment, made by the president. 

If it should be said, that the commanding 
officer of the ship had no lawful authority 
to make an appointment ad interim, and 
that Mr, Goldsborough, therefore, was never 
regularly and lawfully in the office of pur- 
ser, it would not strengthen the claim of the 
.plaintiff in error to the allowance in ques- 
tion; for if he was not regularly in office, 
and rendered public service without any law- 
ful authority to do so, then he must look to 
congress for remuneration, and not to the 
department. 

It is true, that at the time these services 
were performed, the navy department claim- 
ed the right to make this allo-jvance; this 
js abundantly proved by the regulations of 
1832 and 1833, hereinbefore referred to; and 
at the time the appointment in question was 
.accepted, and the -services performed, Mr. 
Goldsborough, undoubtedly, supposed that 
he was entitled to the commission now claim- 
ed, in addition to the compensation men- 
tioned in the act of congress. But the mis- 
take of the secretary of the navy, or of the 
party interested, cannot alter the law upon 
the subject. 

The construction given to the act of con- 
gress by the navy department, and the long 
and uninterrupted practice conforming to 
that construction, must certainly be con- 
sidered and respected by the court; yet, the 
construction of the naVy department, and 
tlie practice under it, cannot be allowed to 
alter the law,; uqx, to contxQl. its construction 
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In a court of justice, But in this case it is 
not suggested, that there is any act of con. 
gress which can be construed to sanction 
this allowance of 2^ per cent; and the pow- 
er is claimed under the authority of usage, 
independently of any legislation upon the 
subject. Now, a usage, which would au- 
thorize the secretary of the navy to allow 
this commission, would, in effect, be a power 
not to expound, but to repeal the act of con- 
gress; for it would allow him to dispose of 
the public money in opposition to the true 
construction and meaning of the act, by giv- 
ing the officer a higher salary than the law 
authorized; no usage or practice can war- 
rant such a principle. As the case now stands, 
it is the duty of the court to expound the 
law, and to disallow the credit in question, 
unless Mr. Goldsborough is lawfully entitled 
to it; and in performing this duty the court 
can recognise no right which is in opposition 
to the true construction of the act of con- 
gress; if the mistake of the department, and 
the expectations and belief of Mr. Golds- 
borough as to the extent of his compensa- 
tion, at the time he accepted the office, fur- 
nish any equitable grounds for the allowance 
of this commission, it is an equity, upon 
the sufficiency of which congress must judge, 
and not the court The exercise of a power, 
not warranted by law, by the head of a de- 
partment, cannot create such an equity 
against the United States, as will be recog- 
nised and enforced in a court of justice. 

The act of congress of March 3, 1809, c. 95 
[2 Stat c. 28], is supposed, by the district at- 
torney, to bear upon this subject, and its con- 
struction has been much discussed in the 
argument of the case. The district court 
was of opinion that the office of purser 
was embraced in the provisions of this law, 
and that Mr. Goldsborough, under it, was 
entitled to a commission of one per cent, 
upon the payments made by him for the 
United States, and he received that credit 
in the judgment pronounced by the district 
court; but after a very careful examination 
of that law, I am satisfied that it does not 
apply to the office of pursuer, and on this 
point I must differ from the court below. 
Entertaining this opinion, it is unnecessary 
to speak of the construction ot the act of con- 
gress in relation to the cases embraced by it 

In my judgment, Mr. Goldsborough, while 
he acted as purser, was not entitled to any 
per-centage upon the money disbursed for 
the government; his compensation from the 
public was $-iO per month and two rations 
per day, and nothing more; but in addition 
to this, he had a right, in his transactions 
with individuals, to the profits and advances 
authorized by the regulations of the navy 
department These last-mentioned regula- 
tions are, unquestionably, consistent with 
the law creating the office of purser, and 
warranted by it, and were, therefore, law- 
fully issued by the secretary, and are bind- 
ing upon the pai'ties concerned. 



In this view of the subject, the plaintiff in 
error has obtained in the district court a 
credit of one per cent on his disbursements 
for the public, to which he is not entitled; 
but the United States acquiesced in the de- 
cree, and no writ of error has been brought 
on their part The judgment of the distilct 
court must, tlierefore, be affirmed. 
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In re GOLDSCHMIDT. 

[3 Ben. 379; i 3 N. B. R. 1C4 (Quarto, 41).} 

District Court, S. D. New York. Sept. 22, 
18G9. 

AssiGXMENT BT Bankrupt Without Pbbfebence 
—Refusal of Dischakge. 

1. A debtor made an assignment of all his 
property for the benefit of ali his creditors, 
without preferences. More than ten months 
afterwards he filed his petition in bankruptcy, 
and his discharge was opposed on the ground 
that lie had made that assignment "in contem- 
plation of bankruptcy," "for the purpose of 
preventing his property from being distributed 
under the bankruptcy act" [of 1867 (14 Stat. 
517)]. On being examined, he testified that 
he made the assignment in good faith, and not 
in contemplation of becoming a bankrupt; that 
he was at the time unable to pay his debts, 
and had suits against him; that he was ad- 
vised by counsel that he had a right to malie 
such an assignment; and that he had to malie 
it in order to save the property for the credit- 
ors generally. JSdd, that the effect of the as- 
signment being to hinder and delay his credit- 
ors, its execution was an act of bankruptcy, 
within the 39th section of the act; that the 
debtor executed it, therefore, in contemplation 
of becoming bankrupt, within the 29th sec- 
tion of the act; and that his evidence that he 
had no contemplation of becoming bankrupt, 
was of no weight 

[Cited in Re Freeman, Case No. 5,082; Spi- 
cer V. Ward, Id. 13,241; Re Marter, Id. 9,- 
143; Re Hannahs, Id. G,032; Boese v. 
King, 108 U. S. 335, 2 Sup. Ct 770.] 

2, On the evidence, he made the assignment 
for the purpose of preventing the property from 
being distributed under the bankruptcy act; 
and that, therefore, under the 29th section of 
the act, a discharge must be refused. 

[Cited in Re Pierce, Case No. 11,141; Globe 
Ins. Co. V. Cleveland Ins. Co., Id. 5,480; 
Re Wolfskin, Id. 17.930; Re Seeley, Id. 
12,628; Re Kraft 4 Fed. 525.] 

[In the matter of Abraham Goldschmidt] 

Brown & Calvin, for bankrupt 
Charles H. Smith, for creditors. 

BliATOHFORD, District Judge. In this 
case, the discharge of the bankrupt is op- 
posed by creditors on a specification alleg- 
ing that since the passage of the bankruptcy 
act, the banla'upt has, "in contemplation of 
becoming banla*upt made an assignment of 
all his property to David Heller, for the pur- 
pose of preventing the said property from 
being distributed under said act in satisfac- 
tion of his debts," being the assignment re- 
ferred to in the schedtdes annexed to tlie 
petition of the bankrupt as one made by 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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him on the 20th of February, 186S, assigning 
all his property to Heller, "for the purpose 
of selling and disposing of the same, and 
dividing the proceeds thereof share and share 
alike among his several creditors named in 
Schedule A, No. 3 and No. 5, -without prefer- 
ence." This "speeificalion is founded on that 
clause of the 29th section of the act, which 
provides, that no discharge shall be granted 
to a bantnjpt if he has, in contemplation of 
becoming banlirupt, made any assignment 
of any part of his property for the purpose 
of preventing the property from being dis- 
tributed under tlie act in satisfaction of his 
debts. Three things must concur, xmder this 
provision, to waiTant the refusal of a dis- 
charge: (1) There must have been an as- 
signment of property by the bankrupt; (2) 
he must have made the assignment in con- 
templation of becoming bankrupt; (3) he 
must have made it for the purpose of pre- 
venting the property from being distributed 
under the act in satisfaction of his debts. 

That the assignment was made in this case 
Is undisputed. It is in writing, and bears 
date Februaiy 19, 1S6S, and is executed by 
the assignor and the assignee, Jind was ac- 
knowledged by both of them on that day, 
and was recorded the next day. It states 
that the assignor "is jvistly indebted to sundry 
persons in sundry considerable sums of 
money, and, being unable to pay the same 
in full, is desirous of making a fair and equi- 
table distribution of his property and effects 
among his creditors." It then assigns to 
HeUer all the property of the assignor, in 
trust to sell and dispose of it, and convert 
it into money, and, out of the proceeds, after 
deducting the expenses of executing the trust, 
to pay all the debts of the assignor pro rata, 
without preferences. 

The next question is, whether the assign- 
ment was made by the assignor in contem- 
plation of becoming bankrupt. "What is 
meant by the expression, "In contemplation 
of becoming banla'upt," as used in this clause 
of the 29th section? An examination of the 
act, in connection with the forms, shows, 
that the expression, "becoming bankrupt," 
means, committing an act of banluniptcy, and 
that the expression, "in contemplation of be- 
coming bankrupt," means, in contemplation of 
committing an act of bankruptcy. The act of 
banloruptcy, the commission of which must 
be contemplated, is such an act as the stat- 
ute declares to be an act of bankruptcy. By 
section 11, the filing of a petition by a debtor, 
under the conditions therein pre'scribed, is 
declared to be an act of bankruptcy. By 
section 39, it is provided that a debtor who 
does any one of certain specified things, shall 
be deemfed to have committed an act of bank- 
ruptcy. Form No. 5, being the form for "ad- 
judication of bankruptcy upon debtor's peti- 
tion," is a finding and cex*tificate by the 
register that the petitioner "has become a 
bankrupt within the true intent and mean- 
ing of the act*'— that is, that he has filed a 
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petition, as a volimtary bankrupt, under the 
conditions prescribed in section 11, and in 
compliance with the general orders and tha 
forms and the rules of this com-t. A petition 
by a creditor, form No. 54, avers that the 
debtor "did commit an act of bankruptcy." 
Form No. 58, which is the form for adjudica- 
tion of bankruptcy on- a creditor's petition, 
adjudges that the debtor "became bankrupt 
within the true Intention and meaning of 
the act^ * * * before the filing of the said 
petition"— that is, that he so became bank- 
rupt by committing the act of bankruptcy al- 
leged in the petition, being an act the do- 
ing of which is declared by section 39 to be 
the commission of an act of bankruptcy. A 
debtor may, therefore, become banlirupt, or 
commit an act of bankruptcy, by filing a 
petition under section 11, or by doing some 
one of the things which is declared by sec- 
tion 39 to be the commission of an act of 
banki-uptey. The question to be determined 
in this case is, whether the bankrupt, when 
he made the assignment to Heller, contem- 
plated filing a petition under section 11, or 
contemplated doing some one of the things 
which is declared by section 39 to be the 
commission of an act of bankruptcy. For, it 
is not, necessary, in order that he should have 
contemplated becoming bankrupt, that he 
should have contemplated having a petition 
filed against him, and being adjudged a 
bankrupt thereon, provided he contemplated 
committing an act which is defined by sec- 
tion 39 to be an act of bankruptcy. 

The petition of the bankrupt in this case, 
in voluntary bankruptcy, under section 11, 
was filed on the 28th of December, 1S6S, ten 
months and eight days after the recording 
of the assignment to Heller, There is notii- 
ing in the evidence, or in the circumstances of 
the case, to induce the belief that the bank- 
rupt, when he made the assignment, contem- 
plated filing himself the petition which he 
afterwards filed, and committing the act of 
bankruptcy which he thus committed. But he 
testifies that, at the time he made the assign- 
ment, he knew he was not able to pay his 
creditors in full; that law suits were pending 
against him at that time, some being at issue; 
that he was advised by counsel, before he 
made the assignment, that he had a right to 
make an assignment of all his property, with- 
out preference, fdr the benefit of all his cred- 
itors; that he made it of his own accord, and 
not on the advice of his creditors in goodfaith 
foe the benefit of his creditors, without in- 
tent to defraud any creditor, and not iii con- 
templation of becoming a banlsrupt; that he 
did the best he could with his property for 
his creditors; and that he had to make the 
assignment in order to save the property for 
the creditors generally. Now, by section 39, 
it is provided, that a debtor who, after the 
passage of the act, shall make any assign- 
ment of his property with intent to delay, de- 
fraud or hinder his creditors, shaU be deemed 
to have committed an act of bankruptcy,-that 
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is, shall be deemed to have become bank- 
rupt The Intent on the part of the bank- 
rupt to delay and hinder his creditors by 
making the assignment, is proved in this 
case, as a question of fact The actual de- 
sign in his mind to. so delay and hindei- his 
ci-editors, is testified to by himself. For he 
says that, knowing that he was not able to 
pay his creditors in full, and suits having 
been brought against him by some of his 
creditors, and being pending, he made the 
assignment of his own accord, after advice 
by counsel, in order to save the assigned 
property for his creditors generally. This 
can mean nothing else, than that he made 
the assignment in order to prevent the credit- 
ors who had sued him from appropriating 
towai'ds the payment of their claims the as- 
signed property. This would be to delay 
and hinder such creditors. The fact that the 
bankrupt made the assignment as he states, 
without intent to defraud any creditor, is of 
no consequence, provided he had the intent 
to delay or hinder his creditors. The lan- 
guage of the 39th section is, "with intent to 
delay, defraud, or hinder his a-editors." The 
testimony of the bankrupt that he did not 
make the assignment "in contemplation of 
becoming a bankrupt" is entitled to no 
weight What he means by that expression 
is not defined by him. If he means that he 
did not make the assignment "in contempla- 
tion of becoming bankrupt" in the sense of 
that expression as used in the clause of the 
29th section which is under consideration, 
and as hereinbefore interpreted, his own 
testimony, as already shown, proves that he 
did make the assignment in contemplation of 
becoming bankrupt His general negation of 
the language of the statute is outweighed by 
his testimony as to facts. If the words used 
by him, namely, "in contemplation of becom- 
ing a bankrupt" are intended to mean some- 
thing different from the words, "in contem- 
plation of becoming bankrupt," and to im- 
ply tliat what he means is, that when he 
made the assignment he did not contemplate 
being actually adjudged to be a banki-upt 
the answer is, that it wa.s not necessary he 
should have contemplated the institution of 
proceedings in bankruptcy against him, pro- 
vided he contemplated, .as he did, the com- 
mission of an act which is declared by sec- 
tion Si) to be an act of bankruptcy, and for 
which he could, under that section, be ad- 
judged a bankrupt at the option of a credit- 
or, subject to the conditions prescribed in 
tliat section. 

As, therefore, the bankrupt made the as- 
signment in question with intent to delay and 
huader his creditors, and thus committed an 
act of bankruptcy, he made it in contempla- 
tion of becoming bankrupt. The next ques- 
tion is, whether he made it for the purpose 
of preventing the assigned property from be- 
ing distributed under the act in satisfaction 
of his debts. He avows that he knew he was 
not able to pay his creditors in full; that he 



made the assignment of his 0"vvn accord under 
the advice of counsel, to the effect that he 
had a right to clothe an assignee with the 
power of distributing his property in satis- 
faction of his debts; that he thereby did the 
best he could with his property for his 
creditors; and that he had to make the as- 
signment in order to save the property for 
the creditors generally. This shows an in- 
tent and a purpose on the part of the bank- 
rupt to assume, when he was insolvent, and 
when he contemplated committing an act of* 
bankruptcy, and becoming bankrupt the dis- 
tribution of his propei-ty, in satisfaction of 
his debts, through the agency of an assignee 
selected by himself. This necessarily involves 
the existence of a purpose to prevent the 
same property from being distributed under 
the bankruptcy act in satisfaction of the 
same debts. There could be no other pur- 
pose. Such purpose is not disavowed by the 
banla-upt in his testimony. On the couti-ary, 
his testimony, that he was advised by coun- 
sel, before he made the assignment, that he 
had a right to make it, can only mean that he 
was advised that, as against the bankruptcy 
act and its provisions, he had a right to make 
such assignment and to provide for the dis- 
tribution of his property in satisfaction of 
his debts by an assignee, selected by himself, 
and subject to regulations prescribed by him- 
self in the assignment, and thus prevent if 
the assignment should be carried out the 
distribution of the same propei-ty under the 
banki'uptey act All this he did in contem- 
plation of becoming banki-upt, that is, of 
committing an act of bankruptcy, because of 
whicli a creditor could, subject to the condi- 
tions prescribed in the 39th section, put such 
property, but for such assignment in the way 
of being distributed under the act, against 
the will of the bankrupt, in satisfaction of 
his debts. 

The fact that the assignment in this case 
was one of all the bankrupt's property, and 
created no preferences among his creditors, 
makes no difEerence. It was as repugnant 
to the act as if it had assigned only a part 
of his property, or had created preferences. 
The language of the clause in the 39th sec- 
tion is, "any assignment" of his property, 
with the forbidden intent It makes no 
difference what the terms or trusts of the 
assignment are, or how much or how little 
of the property of the assignor it convej's. 
So, the language of the clause in the 29th 
section is, "any * * « assignment of any 
part of his property," for the purpose defined: 
The whole includes all the parts, and any one 
and every one of the parts, and the terms, 
conditions and trusts of the assignment ai'e 
of no consequence provided the forbidden 
purpose exists. It follows that the specifi- 
cation is sustained, and that a discharge 
must be refused. 
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Case Ko. 5,531. 

GOLDSMITH et al. v. GREVB et al. 

[Syllabi, 182.] 

Circuit Court, D. Minnesota. Dec. Term, 1876, 

Res Abjddioata. 

[In a suit to quiet title brought against one 
under whose title plaintiflf s grantee was evict- 
ed, a prior judgment in favor of the evicted 
grantee, in an action by him upon his cove- 
nants of warranty against one of such plain- 
tiffs, in which he relied upon the title under 
which he was evicted, is conclusive upon plain- 
tiff and the other grantors, who appeared as wit- 
nesses for him, as to the validity of the titles 
relied upon in such suits.] 

[This -was a suit in equity by E. Sarah 
Goldsmith and John Nininger against Mary 
Greve, Herman Greve, Nathan Schwarzen- 
berg, and Moses liOwenstein to settle title 
to real estate.] 

The complainants bring suit, and ask thalt 
their title set forth to certain real estate de- 
scribed in the bill of^ complaint be declared 
good, and superior to the claim of title urged 
by defendant Mary Greve, and that a decree 
be granted ordering and requiring Mary 
Greve and her husband, Herman Greve, to 
release and convey to them all the title and 
interest which they or either of them ac- 
quired and hold under and by virtue of a 
deed made to Mary Greve by Levi Greve, 
July 5, 1835, or by virtue of any subsequent 
deed from him. They also ask for an ac- 
counting. 'Mary Greve and her husband an- 
swer the bill of complaint, and, among other 
things, charge, in substance, that neither of 
the complainants ever had any right, title, 
or interest at law, or in equity, in or to any 
of the real property described therein. 

Complainants' case is as follows: Levi 
Greve was the owner of the property June 
26, 1855, and sold and conveyed the same on 
that day to Nathan Schwarzenberg by deed 
executed for him by his attorney, Mos6s H. 
Schwarzenberg, which deed was properly re- 
corded in Ramsey county, Minnesota, June 
27th of that year. Previous to July 5, 1855, 
at Milwaukee in the state of "Wisconsin, 
■where Levi Greve at that time resided, 
Moses H. Schwarzenberg paid him the pro- 
ceeds of the sale, "which he received, and ex- 
pressed himself satisfied, and ratified the ac- 
tion of his attorney. The complainants'" title 
to the property was derived through Moses 
Lowenstfein, the grantee of Nathan' Schwar- 
zenberg, by deed recorded April 17, 1857, 
and they have conveyed to Several persons, 
to whom they became liable upon the cov- 
enant of seizure and general warranty. 

The case of defendants Mary Greve and 
Herman Greve is as follows: Mary Greve 
purchased the same property and received a 
deed from Levi Greve, July 5, 1855, which 
■was duly recorded on the 14th of the same 



(Case No. 5,521) GOLDSMITH? 

montli. After the lapse of 14 years, in Feb- 
ruary, 1869, and later, she commenced ac- 
tions in the state courts, to recover from 
Coffin and others, the grantees of the com- 
plainants, the property in controversy, and 
judgment was obtained in her favor, and her 
title thereto sustained. Coffin immediately 
after his eviction commenced a suit against 
Goldsmith's estate upon the covenants in his 
deed, and succeeded in the state court of 
final resort, and in that suit Nininger was a 
witness on behalf of Goldsmith's estate.' 
The records of all the suits are introduced 
imder stipulations made and filed in this 
suit, and it appears upon the face of the rec- 
ord in the suit of Coffin, Adm'r, vs. Gold- 
smith, Executrix, that the title of Mary 
Greve by deed from Levi Greve dated July 
5, 1853, and the title of Nathan Schwarzen- 
berg, claimed by virtue of the ratification of 
the sale and conveyance by Levi Greve, at- 
torney, and upon which the complainants in 
this suit i-ely, were directly in issue, and nec- 
essarily adjudicated, and the judgment was, 
in favor of Mary Greve's title. The only 
question in this suit, which when settled de- 
termines all the issues, is whether Mary 
Greve or Nathan Schwarzenberg had the 
better title by virtue of the conveyances and 
the ratification by Levi Greve as above stat- 
ed. 

Gilman, Clough & Lane, for complainants. 

J. B, Brisbin and "W. P. Warner, for de- 
fendants. 

NELSON, District Judge. .The subject in 
my opinion is in rem judicatam. In the suit 
upon the covenants of warranty, Coffin, hav- 
ing been evicted by Mary Greve, relied upon 
her title to defeat B. Sarah Goldsmith, then 
executrix, who urged the Schwarzenberg ti- 
tle, which is pressed here. Goldsmith, ex- 
ecutrix, under the Code of Minnesota, could 
set up any equitable defense to defeat Cof- 
fin in that action, as she might have done in > 
the ejectment suit against him had she been ■ 
called upon to defend. Mary Greve, under 
her answer, can take advantage of the fact 
of res judicata as it appears by "the record ■ 
in the suit of Coffin, Adm'r, vs. Goldsmith, S 
Executrix. John Nininger, the other com-" 
plainant, being a witness in that feuit, must, 
be regarded as having notice, and an oppor- 1 
tunity, if he desired, to become a party and '• 
contest Mary Greve's title. All the Condi-, 
tlons then exist of res judicata,— the samet 
subject-matter in controversy between the 
same parties, or privies, and a previous de- 
termination of the litigation in a court of 
competent jurisdiction. I have arrived at 
this conclusion reluctantly, for the "Schwar- 
zenberg title," in my opinion, should have 
prevailed in the previous litigation. Decrefe 
will be entered dismissing the bill. f 
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Case "No, 5,5SS. 

GOLDSMITH v. HAPGOOD. 

[Holmes, 454.] i 

Circuit Court; D. Massachusetts. Jan.. 1875. 

BANKiiopTcr — Suit by Assigxee to Recovek 
PjsoPEKxr Sold fok Nominal Coxsideiutiox. 

An assignee in bankruptcy cannot maintain 
a suit in equity to recover real estate purchased 
m good faith by the defendant for a nominal 
consideration (it then having no marliet value;, 
within a month before the proceedings in bank- 
ruptcy, from the bankrupt's assignees in insol- 
vency appointed several years before under the 
insolvency law of Massachusetts, although the 
property has since increased considerably in 
value. 

Appeal from a decree of the district court 
[of the United States for the district of Mas- 
sachusetts] ordering a conveyance of certain 
real estate by the appellant [Nathaniel Gold- 
smith], made in a suit in equity brought for 
that purpose by the appellee [Charles M. 
Hapgood], as assignee in banki'uptcy of one 
Henry Hyde. In the year 1867, Hyde's es- 
tate, including the real estate here in contro- 
versy, became vested in his assignees in in- 
solvency duly appointed under the insolvency 
law of Massachusetts. There were several 
incumbrances on this real estate, which was 
occupied by Hyde as a homestead; and the 
assignees were unable to sell it, or even obtain 
an offer for it, although it was generally 
known that they were willing to sell for a 
nominal price merely. The appellant (Hyde's 
nephew), hearing that the property was for 
sale at a nominal price, authorized his attor- 
ney to purchase it for him; and on Dec. 16, 
1870, the assignees In insolvency conveyed all 
their interest in the real estate to the appel- 
lant for a nominal consideration. Dec 29, 
1870, Hyde filed a petition in bankruptcy; 
and on Jan. 21, 1871, the appellee was ap- 
pointed his assignee in bankruptcy. After 
the pmrchase by the appellant, it was discov- 
ered that one of the mortgages on the prop- 
erty was ihvalid. That incumbrance being 
removed, the equity of redemption became of 
some considerable value. Thereupon the as- 
signee in bankruptcy brought this suit in 
equity to compel conveyance of the appel- 
lant's right and interest in the property. The 
question in the case was, whether the ap- 
pellant was in fact, as he claimed to be, a 
bona fide purchaser; or whether as was con- 
tended by the appellee, the conveyance was 
made to the appellant as seemrity for money 
to be advanced by him to pay Hyde's debts, 
which he had failed to do, or for the purpose 
of keeping the property from the possession of 
the assignee, for the bankrupt's use. 

O. R. Train and J. O. Teele, for appellant 
D. Thaxter and Melville Stacy, for appellee. 

SHEPLEY, Circuit Judge. This bill can- 
not be maintained imless at the time of the 
proceedings In bankruptcy Hyde had a legal 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 



or equitable estate In the premises in contro- 
versy, which, by the provisions of the bank- 
rupt act [of 1867 (14 Stat 517)], would pass 
to his assignee, on the ground that the con- 
veyance to Goldsmith was a fraud at common 
law or under the provisions of the bankrupt 
act 

In April, 1867, the interest in the real estate 
In question vested, under the insolvent laws 
of Massachusetts, in Fowler Bragg and Henry 
W. Bragg, Hyde's assignees under the In- 
solvent law. The Braggs, as assignees, held 
the property from April, 1867, to Dec. 10, 
1870, three years and eight months. Dui-ing 
this time, it appears from the evidence in the 
case that they made frequent attempts to sell 
the property, but "could receive no offers." 
One of the assignees testifies that he offered 
it to Hyde, but Hyde would make no offer; 
that the assignees did not feel justified in 
advertising It for they did not think they 
could get enough to pay the expense of adver- 
tising; that it was generally known for sev- 
eral years that the place was for sale; and 
that the assignees were ready to sell It to any 
one upon the same terms upon which they 
afterwards sold to Goldsmith, which was a 
nominal consideration. They informed Mil- 
ler, who, as counsel for Goldsmith, negotiated 
the purchase, that they were willing to sell 
for a nominal consldei-atlon. Miller inform- 
ed Goldsmith, who authorized Miller to pur- 
chase for him; and the conveyance was made 
to Goldsmith for a consideration which was 
merely nominal. 

The debts of Hyde owing to creditors who 
had proved their debts imder the insolvency 
proceedings were so much greater than any 
assets of his estate would pay, that he could 
not possibly have any valuable resulting in- 
terest in the property. There Is no evidence 
that the market value of the interest In the 
property conveyed to Goldsmith was, at the 
date of the conveyance, greater than the 
nominal consideration Goldsmith paid; the 
assignees in Insolvency are not made pai'tles 
to the bill; and there is no allegation that they 
made the conveyance fraudulently, or with- 
out legal authority to make it Hyde had no 
Interest in the property to convey. He parted 
with no title, and did not tmdertake to convey, 
and did not convey, any interest to Gold- 
smith. He paid nothing directly or indirectly 
as a consideration of the conveyance to Gold- 
smith. It is claimed that Goldsmith verbally 
agreed, as part of the consideration, to pay 
the debts of Hyde. The testimony fails to prove 
a proposition so incredible in itself as that 
Goldsmith should have agreed to pay eight 
thousand dollars (the amotmt of Hyde's debts) 
for an interest In property which was not con- 
sidered of sufficient value to pay the cost of 
advertising it. Goldsmith appears to have 
been willing to pay something as an act of 
charity, to aid an aged and poor relative. Be- 
cause the purchase afterwards turned out to 
have been a more advantageous one than the 
assignees or Goldsmith supposed "at the time. 
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•does not tend to prove it to have been fraudu- 
lent. If there "was any ground for a rescis- 
sion of the sale to Goldsmith, it was an 
interest which belonged to the assi^xnees repre- 
senting the creditors under the insolvent pro- 
ceedings. No fraud is proved on the part of 
Goldsmith, and nothing passed to the as- 
signees under the banlurupt act; and they can- 
not maintain this suit. Decree reversed and 
bill dismissed. 



GOLDSMITH (KNAGG v.). See Case No. 7,- 
872. 

GOLDSMITH, The L. B. See Case No. 8,- 
152. 



Case No. 5,533. 

In re GOLDSTEIN et aL 

[52 How. Pr. 426.] 

District Court, S. D. New York. March, 5, 
1877. 

Bakkrupcy— Enjoinikg Proceediicgs in State 
CouitT. 

[Certain creditors, who had joined in a peti- 
tion in involuntary proceedings, after adjudi- 
cation tlierein brouglit an action on their claim 
in a state court, in which proceedings were tak- 
en under Act N. Y. April 20, 1831 (Laws 1831, 
p. 396), for the arrest of the debtors on the alle- 
gation that they had fraudulently contracted 
said indebtedness, and had disposed of a large 
part of their property with intent to defraud 
their creditors. Eeltl, that the bankruptcy 
court, on motion, would enjoin further proceed- 
ings in the state court pending the question of 
the discharge.] 

[In bankruptcy- Motion by the bankrupts, 
Isidor Goldstein and Abraham Goldstein, for 
-a perpetual injunction restraining prosecu- 
tion of an action in the state court, or any 
further proceedings therein. 

[The petition in banki'uptcy was filed De- 
cember 27, 1876, in which Haines, Bacon & 
•Co. joined, alleging a claim of $1,056.10 for 
goods sold and delivered between January 
1 and November 1, 1876, for which a note 
was given maturing January 12, 1877. An 
adjudication in bankruptcy was duly made 
and entered January 13, 1877. Subsequent- 
ly, and on February 2, 1877, Haines, Bacon 
& Co. commenced an action on their said 
claim, in which proceedings were taken un- 
der Act N. Y. April 26, 1831, and the acts 
amendatory thereof, for the arrest of the 
debtors, founded on averments that such 
debtors had fraudulently contracted said in- 
debtedness, and had disposed of a large 
part of their property with intent to defraud 
their creditors; and the debtors were ar- 
rested therein. They entered into a recogni- 
zance and bond for an adjournment, as re- 
quired by the act, and the proceedings were 
again adjourned to permit the making of 
the aforesaid motion in this court] 

BLATCHFORD, District Judge, after 
hearing arguments, issued the following or- 
•der, no opinion being written: 

A motion having been made by David Le- 



ventritt, counsel for the above named bank- 
rupts, for a perpetual injunction enjoining 
and restraining Richard R. Haines, Francis 
M. Bacon, Benjamin E. Haines and AVilliam 
Harrington, composing and comprising the 
firm of Haines, Bacon & Co., from prose- 
cuting and attempting to prosecute a cer- 
tain action and proceeding instituted by 
them against the above named bankrupts 
in the supreme com-t of the state of New 
York, county of New York, and upon read- 
ing and filing notice of motion thereof, the 
petition of said bankrupts and copies of the 
papers in said action and proceeding, and 
after hearing David Leventritt, counsel for 
said banla-upts, in support of said motion, 
and Richard S. Newcombe, Esq., counsel for 
said creditors, in opposition thereto, it is 
ordered that the said Richard R. Haines, 
Francis M. Bacon, Benjamin R. Haines and 
William Harrington, composing the firm of 
Haines, Bacon & Co., they and each of 
them, their and each of their agents, serv- 
ants and attorneys, are hereby restfained, 
prohibited and enjoined from further prose- 
cuting a certain action instituted by them in 
the supreme court of the state of New York, 
on February 2, 1877, for the recovery of the 
sum of ?1,050.10 against the above named 
bankrupts; and they and each of them, their 
and each of their agents, servants and attor- 
neys are hereby restrained, prohibited and 
enjoined from further prosecuting a certain 
proceeding heretofore adopted by them 
against said bankrupts, under an act^ known 
as "An act to abolish imprisonment for debt 
and to punish fraudulent debtors," passed 
April 26, 1831, and the acts amending the 
same, and under which proceeding said 
bankrupts were arrested on the 2d day of 
February, 1877. Said action and proceeding, 
and .each of them, are hereby stayed until 
the final determination of this court upon 
the question of the discharge of said bank- 
rupts, but this order is not to operate to dis- 
charge said bankrupts from said arrest or 
to affect the order of arrest 



GOLDSTEIN'S SURETIES (UNITED 
STATES v.). See Case No. 15,226. 

GOLTAH, The (NELSON v.). See Case No. 
10,106. 



Case Wo. 5,524. 

GOLSON V. NIEHOFF. 

[2 Biss. 434; i 5 N. B. R. 56.] 

District Court N. D. Illinois. Jan., 1871. 

Notice op Issolvesct — What Constitdtes — 

Pkeferekoe — Judgment by Confession' — 

When a Prefekesce. 

1. The simple fact that a man doing a large 
business obtains renewals of his commercial 
paper or pays under special circumstances a 
large discount is not notice of insolvency to a 



1 [Reported by Josiah H. Bissell, Esq., and 
; here reprinted by permission.] 
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creditor, it being shown that at that time sim- 
ilar commercial paper was selling at equal 
rates in the market. 

2. Preference npon a judgment note is ob- 
tained when the judgment is entered, not when 
the warrant of attorney is given. 

[Approved in Hood v. Kasper, Case No. 6,- 
6(i4.] 

3. If at the time of the entry of judgment tha 
creditor had knowledge of his debtor's msol- 
vency, or of such facts as to make it reasonable 
to believe him insolvent, the collection of a 
debt or entry of judgment and issue of execu- 
tion is a preference under the act. 

4. The fact that the note and warrant of at- 
torney were given for a bona fide debt, anrt 
that the creditor at that time had no knowl- 
edge of the debtor's insolvency, does not sus- 
tain such subsequent judgment. 

5. Circumstances stated which are sufficient 
notice to a creditor of his debtor s msolvency. 

This was a summary proceeding liy petition 
by the trustees of the estate of Adam Baierle, 
bankrupt, against Conrad L. Niehoff and Gus- 
tavus Troost to recover money received by 
them on an execution sale of property of the 
bankrupt The petition sets forth in sub- 
stance, that in January, 1869, said bankrupt 
borrowed of the respondents, Niehoff & Co., 
live thousand dollars, for which he gave Ms 
promissory note, with one HofEman as surety, 
payable to said Niehoff & Co. in four months; 
that said indebtedness was extended by agree- 
ment from time to time between the parties 
until the 12th of November, 1S69, when 
Baierle paid respondents one thousand dol- 
lars, and obtained a further extension of sixty 
days on the remaining ?4,000; and on the 12th 
of January, 1870, the further sum of one 
thousand dollars was paid to respondents, and 
an extension for sixty days given for the re- 
maining three thousand dollars; that on the 
9th of October, 1869, Baierle borrowed of re- 
spondents the further sum of $1,000, for wliich 
he gave his note, with one Grater as surety, 
payable to^espondents in thirty days, to which 
said note was attached a warrant to confess 
judgment, and which note was, on the 12tb 
of November, 18G9, extended for the term of 
sixty days; and on the 12th of January, 1870, 
a further extension of sixty days was obtain- 
ed; that for all these loans and extensions 
large discounts were paid by the bankrupt, 
amounting to at least two and a half per 
cent per month; that at the time said exten- 
sions were obtained said bankrupt was insol- 
vent and that the fact of his not paying said 
notes at maturity, and his paying such ex- 
tortionate and usurious rates of discounts or 
interest were sufficient to put said respond- 
ents on inquiry, and give reasonable cause to 
believe him insolvent; that on the 12th day 
of February, 1870, said Baierle was guilty of 
an act of bankruptcy, and on the 15th day of 
February, 1870, a petition was filed in this 
court to have him adjudged a bankrupt, and 
that in pursuance of said petition he after- 
wards was duly adjudicated a bankrupt; that 
on said loth day of February, respondents 
caused a judgment to be entered in tlie su- 



perior court of Chicago by virtue of .the war- 
rant of attorney attached to said one thou- 
sand dollar note, upon which judgment ex- 
ecution was issued and levied on the same 
day upon certain personal property of said 
bankrupt, and the property so levied upon was 
subsequently sold on said execution, and said 
judgment, and costs, amounting in all to $1,- 
068.72 was fully satisfied thereby. The peti- 
tion also charges that at the time of the 
entry of said judgment and the issue of execu- 
tion, levy and satisfaction thereof, said re- 
spondents knew of Baierle's insolvency, and 
that by said judgment and levy said respond- 
ents obtained a preference over the other cred-' 
itors of said bankrupt contrary to the tenor 
and intent of the bankrupt act [of 1867 (14 
Stat 517)]. The petitioners then pray that 
said Niehoff & Co. may be ordered and ad- 
judged to pay to them as such trustees, all 
said sums of money so wrongfully received 
and collected by them from said Baierle. 

The respondents by their answer admit the 
making of said loan to said Baierle, and the 
receipt of said notes therefor, and the subse- 
quent payment of said sums of §1,000 in No- 
vember and January to apply on the first 
mentioned note, and the several extensions 
of said indebtedness, but they deny the ex- 
tension of said $1,000 on the 12th of January, 
1870, for sixty days, but aver that the same 
was only extended for the term of thirty days; 
they also denied all knowledge of Baierle's 
insolvency, and of any facts tending to ap- 
prise them of such insolvency at the time said 
Ijayments were made and extensions granted. 
They also admit the entry of said judgment 
issue of execution, levy and satisfaction there- 
of, but deny all knowledge of Baierle's insol- 
vency and acts of bankruptcy at the time said 
judgment was entered. It was also set forth 
in tlie answer, and proved "on the trial, that 
after the entry of said judgment said Baierle 
made his motion in the superior court to set 
aside said judgment on the ground that said 
note had been extended sixty days from the 
12th of January, 1870, and consequently was 
not due at the time said judgment was en- 
tered thereon, and that said motion was, after 
due consideration, overruled by said court 
The only question, except as to the time for 
which said $1,000 note was extended on the 
12th of January, upon which proof was offer- 
ed at the trial, was in regard to the knowledge 
or notice which Niehoff & Co. had of Baierle's 
insolvency during the progress of the transac- 
tions detailed. The petitioners relied mainly 
upon the facts of the extensions obtained by 
Baierle, and the high rate of interest or dis- 
count paid to establish or raise a presump- 
tion of knowledge of said insolvency, and the 
preference by the receipt of the discount and 
the two sums of $1,000 each, which were paid 
in November and January on the $5,000 note; 
while on the part of the respondents it was 
proved by several business men who had 
transactions with Baierle up to a few days 
before the commission of the act of bank- 
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ruptcy, that he was engaged in extensive 
operations in tliis city as a distiller, rectifier 
and saloon keeper, and was in unquestioned 
credit with bankers and merchants; that he 
had a large amount of property in his hands, 
and was apparently in prosperous circum- 
stances. It was also proved that at the time 
Baierle paid the $1,000 and obtained the ex- 
tension on the $5,000 note in November, he 
explained to respondents that one Golson had 
agreed to go into partnership with him and 
furnish money for the business on which he 
depended, but that Golson changed his mind, 
and at the time of the payment of $1,000 in 
January Baierle stated that the market for 
highwines was dull, and he preferred to hold 
them awhile for better prices, and that he 
was feeding cattle at his distillery which 
would be better ready for market and more in 
demand in sixty days. 

Adolph Moses, for petitioners. 

Hoyne, Horton & Hoyne, for respondents. 

BLODGETT, District Judge. In the light 
of this evidence I do not think respondents 
chargeable with knowledge of Baierle's in- 
solvency at the time of these extensions, nor 
with .s^ich notice of facts touching his proba- 
ble insolvency, as should be held sufficient to 
put a cautious man on inquiry. Baierle's 
ci-edit was good among those with whom he 
dealt during all these transactions; that a 
man engaged in extensive commercial trans- 
actions should need extensions or renewals 
of his commercial paper is no unusual cir- 
cumstance, and the fact that two responsible' 
citizens were willing to answer as sm-eties 
for him shows the estimate in which he was 
held by them in regard to solvency. 

The reasons, too, which he assigned for ask- 
ing the two last extensions were natural, and 
there is no dispute as to the existence of 
those reasons; In fact, a- failvu:e in an ar- 
rangement for partnership in so complicated 
a business as Baierle was then carrying on 
might make an extension necessary for the 
most solvent man, wliile the condition of the 
market for the product of his manufacturing 
business was certainly an adequate reason 
for continuing his loan in January, rather 
than to have sold the highwines and beef at 
a sacrilice, to pay them. 
, Again, our examination of the proofs of 
debt against the estate of the bankrupt 
shows that considerable more than half of 
those debts were contracted between the time 
these extensions were obtained and the acts 
of bankruptcy. This fact proves conclusive- 
ly that Baierle was, at this time, in the fxill en- 
joyment of unlimited credit in the community 
with whom he dealt and where he resided. 
The proof shows that the rate of discount 
paid was not unusual at the time, but that, 
on the contrary, the best commercial paper 
in this city was then in the market -at those 
rates, thus rebutting any presumption or in- 
ference of insolvency from the payment of 



the discount alleged. I think, therefore, that 
the i)etitioners' proof fails in a most essen- 
tial particular, as to the claim to recover 
back the $2,000, and sums paid by way of 
discount or interest 

In regard to the preference obtained by the 
entry and collection of the Judgment on the 
$1,000 note, the proof is that on or about the 
12th day of February, 1870, Baierle was miss- 
ing, and various rumors were afloat in the 
community in regard to him— by some h& 
was supposed to have -been murdered, while 
others supposed he had absconded with a 
large sum of money for the pxu-pose of de- 
frauding his creditors— and these rumors 
were to some extent the subject of articles 
and notices in the newspapers published in 
this city. Niehofl, one of the respondents, 
testifies that he heard something of these 
rumors, but did not hear that Baierle was 
insolvent; that Hoffman, who was sm-ety on 
one of the notes, talked with him as to what 
steps he, Niehoff, would take to protect the 
sureties on the paper he held, and it was 
finally concluded that judgment could be en- 
tered on the one thousand dollar note, which 
was accordingly done on the morning of the . 
loth of February, about 10 o'clock, and the 
levj' made on the execution the same morn- 
ing, and before the petition in bankruptcy 
was filed. It is true Niehoff denies all 
actual knowledge or information, at the time 
the judgment was entered, of Baierle's insol- 
vency, but it is clear, from the evidence, that 
he knew something of the extraordinary ru- 
mors afloat in regard to Baiex-le's being miss- 
ing, or having absconded; and so much dis-, 
cussion of his affairs seems to have transpired 
as to lead to the conclusion that the safety 
of the surety on the note, if not the interest 
of Niehoflf & Co., required that the power to 
enter judgment on the warrant of attorney 
should be called into execution. Niehoff says 
himself, in his evidence, that at :(Jie time of. 
the entry of the judgment he "thought some- 
thing was wrong with Baierle." He evi- 
dently did not suppose him dead, as one rumor 
had it, for he would not have entered judg- 
ment against a dead man, and the "'some- 
thing wrong" evidently referred to Baierle's 
pecuniaiy affairs, or there would not hav^ 
been this consiiltation with sureties, and final , 
conclusion of counsel to enter up a judgment 
on this note. The proof also shows that 
Troost, who is a member of the firm of Nie-. 
hoff & Ck)., participated in these discussions 
in regard to Baierle's absence, and the com-se 
to be pursued in order to seeiu:e the debts the 
firm held against him, and it would seem 
from the proof that this judgment was en- 
tered after consultation between Troost and 
Grater, the surety. 

Within a few homrs of the entry of this 
judgment, the records of this court, of which, 
all persons in the district are bound to take 
notice, contained ample evidence of Baierle's 
insolvency and acts of bankruptcy, and from- 
the time of the filing of .the petition in bank- 
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ruptcy the respondents are chargeable with 
full knowledge of Baierle's insolvency. At 
the time when the satisfaction of this judg- 
ment was actually obtained by the sale of 
the property levied upon, KiehofE & Co. were 
<;ertainly informed of all the facts necessary 
to advise them of Baierle's insolvent condi- 
tion. The 35th and 39th sections of the 
bankrupt act make void all transactions by 
which one creditor, with the knowledge of 
the debtor's insolvency, ajid with the assent 
of the debtor, obtains a preference as against 
the other creditors, and the question arises 
as to whether this is such a preference as is 
prohibited by these sections. 

In considering these questions the first in- 
quiry is as to when the preference by means 
of a judgment note is obtained— is it when 
the note, with a warrant of attorney to con- 
fess judgment, is executed and delivered? 
Clearly not, because the power lies dormant, 
and in mose cases secret, until it is exe- 
cuted by the entry of the judgment. Up to 
this time the warrant to confess judgment 
is only an evidence of the debt, and gives 
the creditor no lien, and, consequently, no 
.preference. It may be of itself an act of 
bankruptcy, under the law, to give a warrant 
of attorney to confess judgment, but not 
necessarily a preference. The warrant of 
attorney, in fact, is only a means placed in 
the hands of a creditor by which he may, 
more promptly than other creditors, seize the 
property of the debtor on legal process, and 
only becomes dangerous when used to the 
detriment of other creditors. It would seem 
to follow, then, that if a creditor holding a 
warrant to confess a judgment against a 
■debtor, causes the power thus entrusted to 
him to be exercised after he has notice of the 
-debtor's insolvency, or has notice of sucli 
facts as make it reasonable to believe the 
debtor is insolvent, and takes his judgment 
and levies upon the property of the debtor 
with such Imowledge or notice, he is guilty 
of intending a fraud upon the bankrupt act 
The consequences of his acts are to seeiure 
£i preference over other creditors, and if he 
obtains such preference with notice of the 
debtor's insolvency, he is liable to an action 
by the assignee for the recovery of the prop- 
, orty thus obtained, or its value. The war- 
rajit of attorney is a continuing consent on 
the part of the debtor to the entry of the 
judgment by the creditor, and if when the 
creditor executes the power thus delegated, 
he knows the debtor to be insolvent, the 
judgment and execution under it is mani- 
festly an act of banlo-uptcy, participated in 
by the ci-editor to such an extent as to make 
Toid all advantages obtained thereunder. It 
will not do to say that because the creditor 
had no knowledge of the debtor's insolvency 
at the time he obtained the warrant of at- 
torney, and that the same was given to se- 
<rure a bona fide debt, therefore all he does 
under the warrant of attorney must be sus- 
tained. As I said before, the warrant to 
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confess judgment lies dormant until the cred- 
itor sees fit to act upon it, and whether his 
action shall result in such an unlawful pref- 
erence as will make the creditor liable to the 
assignee depends upon the knowledge or in- 
formation the creditor had in regard to the 
debtor's insolvency at the time he made his 
warrant of attorney operative. Applying 
these principles to the case before me, I 
think the proof shows Niehoff & Co., at the 
time they entered their judgment against 
Baierle, had knowledge of such facts as 
gave them reasonable cause to doubt Bai- 
erle's solvency, which is equivalent to hav- 
ing cause to believe him insolvent They 
thought "something was wrong with him," 
and this, evidently, had reference to his pe- 
cuniary afCairs, for the action in question 
was taken to save the surety. Grater, and 
perhaps partly in his interest. Baierle, it 
will be remembered, was missing on the 12th 
of February, 1S70, which was Friday, and 
it can hardly be possible that with the large 
number of creditors, and other persons who 
were more or less affected by the occur- 
rence, there should not have been a com- 
parison and discussion by those most inter- 
ested, in regard to his financial embarrass- 
ment, which must have reached the ears of 
the respondents, and contributed to hasten 
their action upon this warrant of attorney. 

I therefore conclude that the judgment en- 
tered in this case was entered at a time 
when the respondents had reasonable cause 
to believe the bankrupt insolvent, and there- 
fore with intent to evade that provision of 
the banla-upt act which prohibits and makes 
void all preferences. Let there be a decree 
entered for the amount of the execution col- 
lected, with six per cent interest 

Motion for new trial by respondent over- 
ruled by court 

NOTE. Consult In re Weeks [Cas.e No. 17,- 
350]; In re Eldridge [Id. 4,330]; Campbell v. 
Traders' Nat Bank [Id. 2,370J; and numerous 
authorities there cited. 



Case "No, 6,5S5. 

The GOMEZ DE CASTRO. 

[10 Ben. 540.] i 

(District Court, E. D. New York. July, 1879.) 

Cargo — Non-Belivert — Drainage of Sugar- 
Costs. 

1. A cargo of sugar was shipped from Bahia 
to New York in bags. The sugar was green, 
and the drainage from it on the voyage excess- 
ive; the vessel also met with heavy weather. 
On discharging, many bags were fouud broken, 
and new ones were furnished and refilled. A 
quantity of sugar was also swept up from the 
hold, and sold by the crew with the master's 
knowledge. The eonsisnee libelled, claiming 
$1,850 damage for non-delivery of cargo: Held, 



1 [Reported by Robert D. Benedict Esq.. and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.1 
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that he could only recover for the value of the 
Bwcepings sold. 

2. A libellant who fails as to the most part 
of his claim, cannot recover costs. 

In admiralty. 

Owen & Gray, for libellant 
James K. Hill, for claimant. 

BENEDICT, District Judge. Upon the evi- 
dence the libellant can recover no greater 
sum than the value of the sweepings which 
the evidence shows_ were sold by the crew of 
the vessel. The libellant having failed as to 
the most part of the considerable daim made 
by him against this vessel, is not entitled 
to recover costs. There may be a decree for 
twenty-five dollars, being the amount for 
which the sweepings were sold by the junk 
man; or either party may at his own ex- 
pense have a reference to ascertain the value 
of the sweepings sold by the crew. 



Case "No. 5,526. 

The GONDAR. 

[Blatehf. Pr. Cas. 206.] i 

District Court, S. D. New York. Dec, 1862.2 

PitizE— Objection to Condemvation— Blockade 
—False Pap&rs. 

1. An objection that this vessel, seized by 
naval forces in the harbor of Beaufort, N, C, 
after its capture, and while that place was in 
custody of the array of the United States, was 
not subject to capture solely by the naval forces, 
overruled. If the vessel and cargo are subject 
to condemnation, the claimants cannot contest 
in a prize court the competency of the libellants 
alone to control the proceeds of tie forfeiture. 

2. Vessel and cargo condemned (1) for hav- 
ing violated the blockade in entering Beaufort; 
(2) for shipping tliere a new cargo, with intent 
to violate the blockade in coming out; (3) for 
taking an export license 'and clearance from 
the enemy at Beaufort; (4) for a false rep- 
resentation on the vessel's papers as to who was 
master of the vessel. 

In admiralty. 

BETTS, District Judge. This case, in most 
of Its main featm*es, coincides with that of 
The Alliance [Case No. 245], decided in this 
court a few days since. Parts of the testi- 
mony in each case have been invoked by the 
libellants into the other. Both vessels were 
of American build, were the property-'Of the 
same owners in this country, and were trans- 
ferred at one time to the same English claim- 
ants, by proceedings exactly similar; and the 
two vessels went into the port of Beaufort, 
one on the 22d and the other on the 28th of 
August, ISGl, both having knowledge of the 
blockade existing at the time, and were there 
loaded with cargoes and documented for de- 
partiu'e in substantially the same manner. 
Many other circumstances detailed in the 
proofs in the two eases are omitted in this 



a IIte])orted by Samuel Blatchford, Esq.] 
3 Llteversed in Case No. 5,528.] 



concise notice of the grounds of decision, 
which may be more specially spread out in an 
opinion in extenso, should the cases be re- . 
moved on appeal. The shipping articles in this 
case, dated at Liverpool, July 5, 1861, contract 
for a voyage from Liverpool to Nassau, and 
any ports and places in the United States, 
and back to a port of discharge in England. 
No sea-log was found on board at the cap- 
ture. The official log-book, signed by the 
master, entei's the commencement of the 
voyage as being July 5, 1861, "to Nassau, N. 
P., and one port in the United States, and 
back to Liverpool." It states that the ves- 
sel aiTived at Beaufort August 28, and was 
ready for sea September 14, 1861. The mas- 
ter, mate. and one seaman were examined 
on interrogatories. The vessel was captured 
at anchor in Beaufort harbor, May 2, 1862, 
by. the United States vessel-of-war Gemsbok, 
various other war vessels being present The 
vessel was laden at Liverpool with 4,300 
sacks of salt and 112 tons of iron, which 
were discharged in Beaufort harbor, and she- 
was there reladen with a cargo of spirits of 
turpentine, resin and cotton, all of which 
was taken on board prior to September 14, 
18G1. She was ready for sea on that day. 
The cargo was shipped by Dill, a resident of 
that port, for the owners of the vessel. The 
master, Jennings, knew that the port was 
blockaded, but he asserts that the first time 
he saw a blockading vessel there was on 
the 6th or 7th of September, 1861, and that 
he saw none off the port when the ship en- 
tered it Most of the return cargo was 
taken on board after the blockading vessel 
appeared off the harbor. The present mas- 
ter, Jennings, was put in command of the 
ship at Beaufort, after her former master, 
Gooding, left her. Whilst she lay at that 
port the Confederate steamship Nasbville 
came in and went out; and a day or two 
before that vessel went out the former mas- 
ter, Gooding, put the former mate, Jennings, 
in command of the Gondar. Jennings says 
it was rumored that Gooding was transferred 
to the command of the Nashville and went 
to sea on her, and that he had not seen him 
since. The same witness says that the Gon- 
dar was in Charleston harbor at the time of 
the bombardment of Fort Sumter, and re- 
turned thence to Liverpool, from which port 
she proceeded on the voyage on wbich she 
was arrested, and entered the port of Beau- 
fort in August, 1861, and was arrested there. 
The presumption, from the facts, is ex- 
ceedingly cogent that the voyage was set on 
foot and prosecuted to its termination with 
full knowledge, by the master and owners of 
the vessel and cargo, that the port of Beau- 
fort was at the time in a state of blockade, 
and with intent to evade such blockade. No 
proof is found in the ship's papers, or in the 
preparatory examinations, repelling or dis- 
placing such presumptions. The defence is 
placed essentially upon the legal immunity 
of neutral ships from liability to captm-e be- 
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cause of acts done in a prior voyage; and 
upon the further fact, that, at the time of 
the seizure of this vessel, the enemy port 
of Beaufort and its appendant station, More- 
head City, wei-e held in the military custody 
of the army of the United States, and, for 
that cause, she, as a neutral vessel, was not 
subject to capture solely by the naval forces 
of the government. It is not shown that 
there was any co-operation between the land 
and the naval forces in the arrest of the ves- 
sel and cargo on this occasion, nor any con- 
cert even in the proceedings leading to that 
end, nor does the army make claim to any 
interest in the capture. Wheat Capt 288; 
The Dordi'echt, 2 C. Rob. Adm. 55. If the 
vessel and cargo were in delicto and are 
subject to condemnation, the claimants have 
no power to contest in the prize eom't the 
competency of the libellants alone to control 
the pi'oceeds of the forfeiture. Beaufort or 
Morehead City was, undoubtedly, a neutral 
port as to the vessel and cargo, when they 
entered it It was, however, an enemy port 
to the United States, and the acts of the ves- 
sel and cargo in going to the port and 
whilst in it were hostile to the United States, 
and impressed upon them the character of 
enemy property, because the voyage was 
undertaken with intent to evade the blocliade 
of the port in entering it, and the vessel ob- 
tained .therein the cargo arrested on board, 
with the intention of running the blockade 
in exporting such cargo, which would render 
that also, a hostile act Under the xmiform 
coui'se of decisions in the com'ts of the Unit- 
ed States during the present war, both of 
these acts of the vessel were violations of the 
law of nations, and subject the vessel and 
cargo seized to forfeitui'e, she having sought 
and entered the port of Beaufort knowing 
it to be blockaded, and having there ac- 
quired a new cargo, intending to violate the 
blockade in exporting it Upton, Mar. "Warf. 
& Pr. (2d Ed.) 309 et seq. The ship's pa- 
pers are also foimd to contain that official 
recognition of, and affinity with, the enemy, 
which imports a hostile association with it 
adopting and submitting to its authority as 
an independent and lawful power. As in 
the previous case of The Alliance, the ves- 
sel shielded herself by a Confederate clear- 
ance and export license. It has frequently 
been adverted to, in the course of decisions 
by this com-t that it is legal cause of forfei- 
tm'e for a neuti'al vessel to clothe herself in 
time of war with protective documents ob- 
tained from the enemy. In the present in- 
stance the Gondar had on board a Confeder- 
ate export license and clearance, which are 
evidence of a criminal adhesion to the rebel 
government The Julia, 8 Craneh [12 U. S.] 
181; The Ariadne, 2 Wheat [15 U. S.] 143, 
and notes in Appendix. There was, more- 
over, a false representation on the ship's 
papers, Gooding having signed and sworn to 
the manifest of the cargo September 14, as 
master of the vessel, and having taken out 



a certificate of the clearance of the vessel as 
master thereof, dated the same day, duly ex- 
ecuted by X F. Bell, as collector of that port, 
when it is proved that he surrendered the 
command of the vessel to Jennings, the first 
mate, and appointed him master, and went 
off in the Confedex'ate steamer Nashville 
early in March previous. I find in these va- 
rious particulars ample cause for the condem- 
nation of the vessel and cargo captured, and 
direct a decree to be entered accordingly. 

This decree was, on appeal, and on further 
proof, reversed by the circuit court, January 8, 
18G4. [See Cases Nos. 5,527 ahd 5,528J 



Case No, 5,527. 

The GONDAR. 

[Blatchf. Pr. Cas. 649.] i 

Circuit Court S. D. New York. July 17, 1863. 

Peize — Violation op Blockade — Auditiomal 
Proof. 

1. Vessel and cargo acquitted of a violation 
of, or of an attempt to violate, the blockade. 

2. Further proof ordered as to the neutral 
ownership of the vessel and cargo at the time 
of capture. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[In admiralty. Libel by the United States 
against the ship Gondar and cargo for an al- 
leged violation of the blockade. The vessel 
and her cargo were condemned in the district 
court (Case No. 5,52G), and the claimant ap- 
peals.] 

NELSON, Circuit Justice. This vessel was 
captured at Beaufort North Carolina, May 2, 
1862, at the same time with the ship Alliance, 
already considered, and the decision turns 
very much on the principles involved in that 
case. [Case No. 246.] The vessel commenced 
her voyage in July, 1861, at Liverpool, with a 
cargo of salt and pig-iron, for the port of 
Nassau, or any port of the United States, and 
back to Liverpool. She arrived at Beaufort 
on the 27th of August following, and dischar- 
ged her cargo. There was no actual block- 
ade of that port at the time, nor until several 
days afterward. She commenced taking in 
her homeward cargo on the 1st of September, 
and completed her lading on the 14th. It 
consisted of resin and spirits of tmrpentine. 
In the meantime a blockade of the port had 
been established, and the vessel remained in 
port awaiting its removal, until she was 
captured. There is no evidence of any inten- 
tion to brealc the blockade by the master, or 
of any act done by him with such intent 
The vessel is claimed by J. R. Armstrong 
and H. Gerard, residents and merchants of 
Liverpool, and British subjects. The claim 
is put in by the master in behalf of the own- 
ers. The cargo is claimed by one of these 



1 [Reported by Samuel Blatehford, Esq.]' 
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parties, J, R. Armstrong. The Britisli regis- 
ter of February 11, 1861, is in the names of 
the aboye parties. The documentary proofs 
as to tho property in the cargo shows it to 
he in X K. Armstrong. I shall give the same 
dk'ection to this case that I did to the case 
•cf The Alliance [supra], and make an order 
for further proofs as to the property in the 
vessel and cargo at the time of capture, 

[Both cases were heard upon the proofs as 
ordered, the decrees of the district court in each 
case being reversed, and the property restored 
to its owners. Case No. 5,528.] 



Case Ko. 6,528. 

The GONDAK. 
The ALLIANCE. 
[Blatchf. Pr. Cas. 669.] i 
Circuit Court, S. D. New York. Jan. 8, 1864.2 
Prize — Restokatjos to Claimants. 
' On further proof, the vessels and cargoes were 
hdd to be neutral property, and ordered to be 
restored to the claimants. Decree of the dis- 
trict court, condemning tliem, reversed. 

[These vessels and their cargoes were 
seized by the United States in the harbor of 
Beaufort, N. C, and libeled for alleged viola- 
tions of the blockade. Decrees of condemna- 
tion and forfeiture of both vessels and their 
•cargoes were entered in the district court 
<Cases Nos. 5,526 and 245), from which de- 
crees the claimants appealed. When the 
cases came up for hearing in the circuit 
, court (Cases Nos. 5,527 and 246), the vessel 
and her cargo in each case was acquitted of 
the alleged violation, and an order made for 
further proofs as to the ownership of the 
property.] 

, NELSON, Circuit Justice. The further 
proofs in the above cases having been sub- 
, mitted to me for their final disposition, I 
have looked into them, and they appear to 
, be full in supplying the deficiency upon the 
question whether Armstrong and Gerard, 
British subjects, were the owners of the 
Gondar at the time of her seizure; and also 
upon the question whether Armstrong was, 
at the time, the owner of her cargo. They 
are also full to show that the same persons 
were the owners of the Alliance at the time 
of her seizure, and that Armstrong was, at 
the time, the owner of her cargo. These be- 
ing the only questions in the cases upon 
which any doubt existed, in the Judgment of 
the court, at the former hearing, and which 
led to the commission for further proofs up- 
on them, let a decree be entered, in each 
case, in favor of the claimants. 



Case K*o. 5.529. 

GONG BELL CO. v. CLARK. 
[See Case No. 5.] 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Reversing Cases Nos. 5,526 and 245.] 



I Case Wo. 5,530. 

GONZALES v. MINOR. 

[2 Wall. Jr. 348.] i 

Circuit Court, E. D. Pennsylvania. Oct. 30, 
1852. 

INTERSATIONAI/ CoSIITT — AnSIIBALTr ISTERVEN- 

TioN— Costs. 

1. The exercise of admiralty jurisdiction in 
suits by foreign seamen for wages, is matter 
of comity rather than of duty; and generally 
speaking, is exercised only under such circum- 
stances as might infer the presumption of a re- 
quest from the foreign state: as, for example, 
where a voyage is ended or broken up, and the 
seamen discharged; or where there is strong 
reason to believe that there would be a failure 
of remedy, in case the mariners were compelled 
to await an oportunity of obtaining redress in 
their own courts. 

[Cited in The Becherdass Ambaidass, Case 
No. 1,203; The Carolina, 14 Fed. 426; The 
Topsy, 44 Fed. 635.] 

[Cited in Roberts v. Knights, 89 Mass. 450.] 

2. In a case of "transparent contrivance," 
proved by an intervener upon evidence in this 
court, which was not before the court below, 
the libel was dismissed with costs to the inter- 
venors and consignees, against the libellants 
and the contriving defendant, contrary to the 
rule established in Carrigan v. The Charles Pit- 
man [Case No. 2,444], which does not allow 
costs on a judgment of reversal in this court, 
obtained upon new evidence, not had in the 
fourt below. 

[Appeal from the district court" of the 
United States for the Eastern district of 
Pennsylvania.] 

This was a libel for wages by ten Spanish 
sailors, mariners of a Spanish schooner, the 
Veneejo, against Antonio Minor, its master, 
and Piguera and others, consignees in whole 
or in part of the cargo or vessel. The 
libel set forth that the schooner having bsen 
at Barcelona, and "destined on a voyage 
.thence by way of Cette to Philadelphia," the 
■said master hired the libellants to serve as 
mariners "for and during said voyage;" but 
it stated afterwards, that the vessel having 
arrived at Philadelphia and delivered her 
cargo, and made freighl^ "that the libellants 
still continue on board and in the service of 
the said schooner." There was no allega- 
tion, therefore, that the voyage was ended. 
The libel sought process against the respond- 
ents, but asked none against the vessel. It 
claimed wages to the amount of $660; it 
being sworn that one mariner had shipped 
at $40 a month, another at $25, and another 
at $18. No copy of the shipping articles 
was annexed. The return of the process 
was "Non est inventus" as to Minor, the mas- 
ter; and an attachment of the credits and 
effects of the owners of the vessel in the 
hands of the consignee, to the value of $660. 
A few days previously to this libel being 
filed, on the 11th of September, 1851, Messrs, 
H. (& W. P. Hall, of South Carolina, had 
brought a suit against one Manuel Roger, a 
foreign attachment, in a state court at" Phil- 

- i[Reported by John William Wallace, Esq.] 
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adelphia, attaching his estate in the hands 
of this Minor & Figuera & Co.; and under 
this process the ship— alleged to be his, in 
part— was taken possession of by the sheriff, 
and the freight in the hands of Figuera & 
Co. claimed, as belonging to him. The an- 
swer of the master. Minor, admitted "that 
all the allegations in the said libel were 
true:" that Figuera and others were con- 
signees, and had received between §640 and 
$C5oO, which they declined to pay over, "upon 
the allegation of some foreign attachment 
having issued, under which the said schoon- 
er had been seized;" and asserted that the 
respondent had "no funds to pay said de- 
mands of libellants, as well as other ex* 
penses incident to said attachment;" and 
that his own wages were also unpaid. And 
it concluded with the admission and request, 
"that all and singular the premises are true 
and within the admiralty and marine juris- 
diction of this honourable court, in verifica- 
tion whereof, if denied, the respondent 
craved leave to refer to the depositions and 
proofs to be by him exhibited in this cause." 
Figuera and others, the consignees, stated in 
their answer, that they had no knowledge of 
their own respecting the amounts stated in 
the libel to be due the libellants; that a for- 
eign attachment, of which they annexed a 
copy, (the attachment by Messrs. H, & W. 
P. Hall,) had been served on them, in which 
Roger, the defendant in it, was alleged to be 
owner, or part owner, of the vessel; and 
that as consignees of part of the cargo and 
vessel, they had received of the freight of 
her last voyage, of which there remained in 
their hands, $G4S.18, which they were ready 
to pay to whomsoever might be entitled to it. 
The mariners were represented by John 
Fallon; the master, Figuera and others, by 
Christopher Fallon. The libel of the mari- 
nei-s was filed on the 19th of September, 1851. 
The answer of Minor was prepared and 
sworn to on the 17th, two days before any 
application for any process was made. In 
this state of the pleadings, the Messrs. Hall, 
already named as the persons by whom the 
foreign attachment, referred to in the an- 
swer of Figuera & Co., had been laid, inter- 
vened, setting forth that the allegations of 
the libel were not the whole truth; praying 
that the libellants might be obliged to pro- 
duce the shipping articles, by which, they 
were informed, it it was contracted that no 
wages should be paid till the termination of 
the voyage, which did not terminate at 
Philadelphia; praying that Minor might be 
held to proof of his allegations, about having 
no money; stating that they were informed 
that the filing of the libel was a contrivance 
between the libellants, Minor & Figuera & 
Co., to defeat the attachment of the inter- 
veners, the Messrs. Hall: that Minor was 
part owner of .the schooner, and had received 
from Figuera & Co. large suras of money, 
and that he had moneys to defray wages, If 
due. And praying security from the libel- 



lants and respondents for costs; the said 
libellants having sailed with the said Minor 
in the Vencejo. This last fact was one 
which was not denied in any part of the 
pleadings. The district court dismissed the 
answer of the interveners, and decreed in fa- 
vour of the wages. [Case unreported.] The 
case being now here on appeal from this de- 
cree, Mr. Wain, in behalf of the interveners, 
the Messrs. Hall, produced, under objection 
of Mr. John Fallon, (not sustained by the 
court,) as to their competency and relevancy, 
three several letters, dated the 13th and 16th 
of September, 1851, to the sheriff of Philadel- 
phia county, who had served the process of 
foreign attachment in the suit of Hall v. 
Roger, from Messrs. C. and J. Fallon, the 
respective counsel in this suit of the com- 
plainant, the sailors, and the defendant. 
Minor; but on that suit jointly representing 
Minor, the defendant, and complaining to 
the sheriff in his behalf, of the detention of 
the vessel by that officer, under the foreign 
attachment in the suit of Hall v. Roger. In 
one of them, of September 13th, that is to 
say, six days before this libel was filed, 
MessrSi "C. and J. Fallon, for Capt Minor," 
(the facts stated in the letter being sworn 
to, as true, by Minor,) write to the sheriff, 
as follows: "Hall v. Roger, Supreme Court, 
December Term, 1851.— We are informed by 
Captain Antonio Minor, that under the writ 
in the above case, you have attached the 
schooner Vencejo, and on sending to your 
office, we were informed by your deputy, 
that the whole vessel is attached. Capt. 
Minor is part owner of the schooner, and at 
the time of the attachment was in possession 
of her, sailing her as captain, under agree- 
ment with the other owners. The right of 
defendant, if any, is subject therefore to the 
right of Capt. Minor's possession, and you 
cannot rightfully dispossess him of it. We 
are directed, therefore, by Capt. Minor, to 
notify you that the schooner cannot be right- 
fully taken out of his possession by you un- 
der the above attachment, and you are re- 
quired forthwith to remove your officer from 
on board, and permit the vessel to sail, other- 
wise you will be held liable to damages, 
costs and expenses of every kind. You will 
further take notice, that tlie schooner Is now 
ready to sail with a cargo on board, and 
that having taken charge and possession of 
the vessel, you will be held accountable for 
tlie cargo on board, and for the loss of 
freight, as well as for other damages, if tlie 
same shall be removed, and you are warned 
on no account to permit the same to be re- 
moved by any person on any pretext what- 
ever." In another letter of the same day, 
Messrs. C. and J. Fallon write "for Minor:" 
— "We understand your note to be, that the 
sheriff don't mean to interfere wjth the cap- 
tain's sailing with the vessel referred to. 
And we have accordingly instructed him to 
leave with the vessel, holding you responsible 
for the damages already sustained. If we 
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have misunderstood you, please say so at" 
once, and instruct the officer you have placed 
on board." 

GRTER, Circuit Justice. The district court 
decreed in favour of the libellants, on the 
state of pleadings and proofs, as the ease 
stood before them. But I am of opinion that 
the bill should have been dismissed, on 
grounds not taken in the argument of the 
case in the district court, and for reasons 
"Which, if they had been urged in the argu- 
ment before that court, would have produced 
a different result. We do not think it wortli 
while to inquire whether the intervenors have 
taken the proper steps to compel the produc- 
tion of the shipping articles, in order to show 
whether the mariners contracted for a voy- 
age to Philadelphia and back again to Spain, 
because we think that no sufficient allegations 
appear on the face of the pleadings or in the 
evidence, to justify the interference of the 
com-t in favour of the libellants; and more- 
over, because we are satisfied from facts 
either admitted or apparent on the record, 
that the proceedings as between the libellants 
and master, are collusive, and instituted for 
the purpose of evading the attachment laid , 
by an American creditor, in a suit against one 
of the owners of the vessel. 

A com't of admiralty has jurisdiction in ' 
suits for wages, promoted by foreign seamen 
against foreign vessels, as questions of gen- 
eral maritime law. But the exercise of such 
jm-isdiction is discretionary with the court, 
and to be permitted or withheld according to 
circumstances. The express consent of the 
foreign minister or consul, is not essentially 
necessary to found such jm-isdiction. Never- 
theless, the exercise of it, is rather a matter 
of comity than of duty. Whether it ought 
ever to be exercised against the remonsti-ance 
of the representatives of such foreign nation, 
we need not inquire; as we cannot foresee all 
possible cases, and that question is not before 
us. But when the com*t does entertain such 
cases without the request of the representa- 
tive of the government, they will require the 
libellants to exhibit such a case of peculiar 
hardship, injustice or injury, likely to be suf- 
fered without such interference, as would 
raise the presumption of a request, because it 
Is in fact conferring a favour on such foreign 
state. If the conti*act with the mariners has 
been dissolved; if the voyage has been ter- 
minated, and there is a dissolution of the 
relation of the seamen with the ship; or if 
such dissolution has been caused by some 
■wrongful act of the master; or if a bottomry 
bond has become due at the end of the voyage, 
and the remedy might be endangered by de- 
lay, in such and like cases as a matter of 
comity, not of right, courts of admu'alty will 
IOfed.cas.— 37 



interfere to protect the rights of foreigners in 
our ports. I do not think it necessai'y to 
examine specially each of the numerous cases 
to be found on this subject They ai-e suffi- 
ciently collected in the books. Pritch. Dig. 
p. 477, tit. "Wages"; Abb. Shipp. Bost p. 786. 
It will appear from them that com'ts of ad- 
miralty have expressed extreme unwilling- 
ness to interfere in suits for wages, by a for- 
eign mariner against a foreign ship; and 
have done so only where there was strong 
reason to believe that there would be a 
failure of remedy, in case the mariners were 
compelled to await an opportunity of obtain- 
ing redress in their own tribunals. In such 
cases it may well be presumed that the nation 
over whose vessels we assume this jurisdic- 
tion, will consider it as an act of comity, and 
not of unwarranted interference. 

If, in this case, the voyage had been ended 
and the mariners discharged by the master, 
it would xmdoubtedly have presented a proper 
case for the interference of oxur court, to assist 
them in recovering their wages. But it is 
averred- in the pleadings, and not denied as a 
fact, that the mariners returned on the home 
voyage to Spain in the same vessel, in com- 
pany with the master, who was personally 
liable, and himself an owner. The mariners 
have in the vessel an ample seciu^ity for their 
wages. Although the libel states, that they 
shipped on a voyage from Barcelona to Phila- 
delphia; it does not state the voyage ended 
here, or that they could not, on their return, 
have ample remedy or redress in their own 
courts. On the contrary, it is abimdantly 
evident from the face of these records, that 
this libel has been by agreement and collu- 
sion with the master, for the pmrpose of wrest- 
ing the money in the hands of the gai-nishees 
from the foreign attachment In order to 
trump up a bill equal to the balance of freight, 
charges of $18, $25, and even $40 a month, 
are set down as mariners' wages. The an- 
swer of the captain (admitting every thing 
alleged in the libel) is drawn out and sworn 
to before the libel was filed or process was 
issued. The vessel is rescued from the at- 
tachment by the claim. of the captain, as part 
owner in possession, and caiTied away. The 
captain, mariners and vessel, have returned 
together to Spain, after having schemed and 
executed this transparent contrivance to res- 
cue the freight from the attachment It 
would be an excess of comity for an American 
court to interfere in a case of this kind, in. 
order to enable the master of a foreign vessel 
to elude the process of our com'ts in f avom* of 
one of our own citizens. The libel is dismissed 
with costs, adjudged to be paid to the inter- 
venors and consignees by the libellants and 
Antonio Minor, the master, jointly and sev- 
erally. Decree reversed. 
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Case Wo. 5,530a. 

GOOD V. DAVIS. 

[Hempst. 16.] i 

Superior Court, Territory of Arkansas. April, 
1822. 

ACCOKD AXD SaTISFACTIOX — AFTER ISSUE FORMED 
— Pj.EAt>iNG. 

1. Accord and satisfaction occurring after is- 
sue formed in a suit, must be pleaded puis dar- 
rein continuance, if the party would avail him- 
self of it. 

2. Pleading puis darrein continuance waives 
all previous defences. 

[This was a suit by Edward Good against 
Samuel Davis.] 

PER CURIAJI, After the commencement 
of a suit and issue formed, a party to avail 
himself of accord and satisfaction occurring 
afterwards, must specially plead ptiis dai*- 
rein continuance, and establish it by evi- 
dence, if disputed, and pleading puis dar- 
rein continuance waives all previous de- 
fences. 1 Salk. 168; 2 Strange, 1105; 1 Chit. 
PI. 697; 5 Taunt 333. 

Reversed. 



Case "No. 6,531. 

GOOD V. DODGE. 

[16 Pittsb. Leg. J. 84; 3 Pittsb. Rep. 557,] 

Circuit Court, W. D. Pennsylvania. 1869. 

Courts— Water Power. 

1. Federal courts are designed by the con- 
stitution as fora free and unembarrassed by 
local prejudices. 

2. The difference of level between the surface 
where a stream first touches land and the sur- 
face where it leaves it is the property of a ri- 
parian proprietor. It must be so used and en- 
joyed as not to encroach upon the rights of ad- 
joining or proximate owners. 

3. The owner below the line of a riparian 
proprietor cannot subtract from the proprietor 
above by swelling or backing the water upon 
him. 

At law. 

Youngman & Comley, for plaintiff. 
Loan & Armstrong, for defendant. 

McOANDLESS, District Judge (charging 
jury). This case, which has occupied yom* 
attention for some days, was originally in- 
stituted in the court of common pleas of 
Lycoming county, and has been brought 
within the jurisdiction of the circuit court of 
the United States by virtue of an act of con- 
gress authorizing the removal where one of 
the parties is a citizen of another state. You 
must not forget that j'ou are trying a case 
in a federal court, which was created by 
the constitution and laws of the United States 
to give citizens of other states a forum, free 
and unembarrassed by the local prejudices 

1 [Reported hy Samuel H. Hempstead, Esq.] 



which are incident to the trial of causes in 
the neighborhood where they originated, and 
where the subject matter in controversy ex- 
ists. You are selected, as gentlemen of posi 
tion and intelligence, from the body of a 
large judicial district, and it is right to pre- 
sume that you know nothing except that 
which has been given in evidence. You have 
viewed the gi-ound in person, and much that 
would otherwise be unintelligible by oral 
testimony must have become manifested by 
youi' own observation. The cause has been 
ti'ied with great ability by able and dis- 
tinguished counsel, and it is pm*ely a ques- 
tion of fact for your consideration. Both 
parties are riparian owners; that is, of some- 
thhig pertaining to the bank of a river or 
stream of water. The contest here is for the 
water powa: to which such riparian owner 
may be entitled, and which consists of the 
fall in the stream, when in its natural state, 
where it passes through his land, or along the 
boundary of it; or, in other words, it consists 
of the difference of level between the surface 
where the sti-eam first touches his land and 
the smrface where it leaves it. This natural 
power is as much the subject of property as 
is the land of which it is the accident. It 
must be used and enjoyed so as not to en 
croach upon the rights of the adjoining or 
proximate owner. The owner below cannot 
subtract from the proprietor above, by swell 
ing or backing the water upon him, and 
thiis lessening his power. When the owner 
above claims such to be the case he must 
satisfy you by clear and undisputed testi- 
mony. 

You must be convinced, by the evidence, 
that there has been an unwarrantable in- 
vasion of his legal rights. This is the tres- 
pass for which the action is brought, and he 
must prove it, and if proven to your satisfac- 
tion, you will allow him to the extent of the 
damage he has sustained, up to the date of 
the institution of the suit. You will* take care 
to disa'iminate, in the measm*ements of 
levels and distances, between those witnesses 
who have made casual obsei-vations with the 
naked eye, and those who have made them 
with mathematical instruments that cannot 
deceive. Where the elevation and depression 
of the water is to be ascertained by inches, 
the latter are the safest and sm*est guides 
by which to be governed in making up yom- 
verdict The rights of property must not 
be impaired by guess or supposition. 

The simple fact for you to ascertain and 
find by j'our verdict is, has the defendant, 
by any act of his, backed up the water o-' 
the creek upon the plaintiff, and thus impair- 
ed the po\ver of his mill; or if it has been 
so backed up, has it been the result of natural 
causes, by tlie bar in his tail race, by the 
eddy at the mouth of it, by leakage, or by 
the sinlcing of the foundations of this an- 
cient structure? These are matters wholly for 
the consideration of the jiuy. and about 
which it is not the province of the court to 
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express an opinion. The case is with you, 
and you will return such yerdict as the evi- 
dence will justify. 



GOOD (GOLDING t.). See Case No. 5,514. 



Case No, 6,532. 

GOOD T. SPBIGG. 

[2 Otaneh, O. 0. 172.] i 

Circuit Court, District of Columbia. 
Term, 1819. 



June 



Bills and Notes — Discharge op Indokser. 

An indorser, who has been discharged by the 
laches of the plaintiff, is not bound by a prom- 
ise to pay, unless he knew, at the time of his 
promise, the fact of laches. 

Assumpsit against the indorser. 

3Ir. Jones, for defendant, contended that 
the -defendant was not bound by his promise 
to pay, not knowing that demand of pay- 
ment had not been made of the maker, and 
that it was incumbent on the plaintiCE to 
show that the promise was made by the 
■defendant with a knowledge of that fact 

And so THE COURT decided. CRANGH, 
Chief Judge, doubting whether the bm-den of 
proof, as to that fact, was not on the defend- 
ant. 



GOODALB (BARCI/AY t.). See Case No. 

GOODALL (DUANE v.). See Case No. 4,- 
103. 



Case ]Sro. 6,533. 

GOODALL V. TUTTLE. 

[3 Biss, 219; 5 Am. Law T. Rep. U. S. Cts. 

240; 7 N. B. R. 193; 7 West .Tur. 32; 

4 Chi. Leg. News, 473, 485.] 2 

District Court, W. D. Wisconsin. June, 1872. 

BA.NEiiuPTOY — Right op Assignee to Sue ix 
Axr DisTuicT Court. 

^ 1. A suit may be maintained by an assignee 
m bankruptcy to collect the assets of the bank- 
rupt in any other district court than that where 
the proceedings in bankruptcy are pending. 
[Cited in Bachman v. Packard, Case No. 709; 
Re Brinkman, Id. 1,884; Lamb v. Damron, 

[Cited in Brown v. Wygant, 6 D. 0. (Mackey) 
44o.] 

2. The right of the assignee to sue in the oth- 
er district courts is not expressly conferred, 
but it may be held to be included in and im- 
plied from the grant "to collect the assets," as 
that power could not be otherwise made effectu- 
al. 

3. Jurisdiction over debtors of the bankrupt 
not being obtained by the bankruptcy proceed- 
ings, such power must, in order to give full ef- 
fect thereto, necessarily be lield to extend to 



^ [Reported by Hon. 
Judse.] 



William Craneh, Chief 



2 [Reported by Josiah H. Bissell, Esq., and 
Jiere reprinted by permission. 7 West. Jur. 32, 
contains only a partial report.] 



any district where a suit to collect the assets 
is necessary, 

4. It must be held that congress intended to 
provide for the complete administration of the 
bankruptcy system in the federal courts, and 
as authority to entertain such suits is not giv- 
en to the circuit courts, it must exist in the dis- 
trict courts, or the jurisdiction be radically de- 
fective. 

[Cited in Sherman v. Bingham, Case No. 12,- 
762; Bachman v. Packard, Id. 709; John- 
son V. Price, Id. 7,407.] 

5. The second section relates exclusively to 
the jurisdiction of the circuit courts under the 
act, and its provisions cannot, therefore, prop- 
erly be referred to, to limit the jurisdiction of 
the district courts conferred by the first sec- 
tion. 

[Cited in Smith v. Crawford, Case No. 13,- 
030; Bachman v. Packard, Id. 709.] 

6. The rule that a legislature, by adopting 
a statute of another state, or re-enacting an old 
statute, is presumed to have adopted the judi- 
cial construction given thereto, considered and 
authorities referred to. Cases under the bank- 
rupt act of 1841 [5 Stat. 440] cited and ap- 
proved. 

7. Congress not possessing the power to re- 
quire or compel the state tribunals to entertain 
suits in favor of an assignee for the collection 
of the assets of the bankrupt, the courts should 
not construe the bankrupt act in such a man- 
ner as to necessitate in its execution assistance 
beyond the constitutional power of congress to 
provide. 

S. Numerous recent cases cited and examin- 
ed. 

In banki'uptey. This was a suit by Ira E. 
Goodall, assignee of the Rock River Insur- 
ance Company, bankrupt, appointed by the 
district court of the Eastern disti-ict of Wis- 
consin, where the bankruptcy proceedings 
were pending against L. S. Tuttle, a resi- 
dent of this district, to collect a debt claimed 
in favor of the bankrupt's estate, being a 
premium note given by the defendant for 
insurance issued to him. The defendant filed 
a plea to the jurisdiction of the court This 
was one of a large number of similar suits, 
and was made a test case. 

S. J. Todd and Fmches, Lynde & Sliller, 
for assignee. 

S. U. Pinney and il. M. Cothren, for de- 
fendant. 

HOPKINS, District Judge. The defendant 
claims that an assignee in bankruptcy can- 
not sue to collect the assets of the bankrupt, 
in any other district court than where the 
bankruptcy proceedings are pending. It pre- 
sents a question upon which there exists 
some diversity of opinion among the dis- 
trict judges. I have thei-efore held it some 
time for examination. As far as I have 
seen, all the cases reported under the bank- 
rupt act of 1841, sustain the jurisdiction, 
while nearly all made or published under 
the present act, are against its existence; 
but what is very strange, reference is in 
only one of the decisions under the present 
act, made to the cases decided under tlin act 
of 1841, directly upon the question. 

It may be regarded, therefore, as ,a kind 
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of choice between old and new cases, but I 
do not propose to rest upon either without 
an examination of the reasons and principles 
upon which they are respectively based, and 
a careful examination of the provisions of 
the statute upon the subject of jurisdiction 
of the federal courts in bankruptcy proceed- 
ings, and in proceedings growing out of and 
in virtue of the banla-uptcy proceedings. 
The district courts have no jurisdiction as 
between party and party of suits at law or 
In equity for the collection of the assets of 
the bankrupt, except what is conferred bj> 
the bankrupt act, so if such jurisdiction is 
not conferred by that act, this court is un- 
questionably without jurisdiction in this and 
kindred cases. 

The question of residence of the parties, 
which is material in civil cases under the 
general grant of jurisdiction to the federal 
courts, is not important here, for this court 
does not derive any power to act in this 
case under such authority or statutes. Con- 
gress is authorized by the constitution "to 
establish uniform laws on the subject of 
bankruptcy throughout the United States." 
Article 1, § 8, subd. 5. 

Whatever authority the district courts 
have in the premises is derived from the 
acts of congress passed under that clause of 
the constitution. The power under that 
clause is sufficiently comprehensive to enable 
congress to adopt a uniform system of bank- 
ruptcy, commit its administration to such 
of the courts of the United States as it might 
choose, and to provide the modes of pro- 
cedure, special or otherwise, as they might, 
in theU' discretion, deem best adapted to 
seem'e and accomplish the objects of the 
act; and if such proceedings should differ 
from those in ordinary cases and suits,- they 
would, notwithstanding, be obligatory upon 
the courts, as congress has, by the constitu- 
tion, plenary authority over that subject 

By the bankrupt act of 1807 [14 Stat. 517], 
the jurisdiction and all the original jm'isdic- 
tion created thereby, was conferred upon the 
several disti-ict courts of the United States, 
which, I think, and as is generally conceded, 
confers upon the district court where the 
proceedings are pending, the power to en- 
tertain suits of this kind. So that the qjies- 
tion is not whether the act authorizes the as- 
signee to sue in the ordinary mode as be- 
tween party and party in any district court, 
but whether such right is confined to the 
district court where the bankruptcy proceed- 
ings are pending. Hence it becomes neces- 
sary to inquire by what provision the dis- 
trict court of the same district gets such 
jurisdiction, and, if it is found to exist, then 
to see by what clause it is restricted to that 
district 

I do not understand it to be claimed that 
the act expressly grants such jurisdiction, 
but only that it results from the authority 
• given to the courts to adjudicate upon^ col- 
lect the assets of, and to administer and dis- 



tribute the estate of the bankrupt The 
grant of jurisdiction .to collect the assets, 
it is assumed, impliedly confers upon the 
courts, in the absence of any provision pre- 
scribing the manner of carrying into effect 
such jurisdiction, the right to adopt such 
form of proceeding as may be necessary and 
appropriate to give practical efficiency to 
such grant This is a universal rule of con- 
struction, and without such a rule many 
rights would go unredressed, for it is not 
unusual for legislative bodies to leave with 
the courts the power to devise and adopt 
a remedy commensm-ate with the exigencies 
of the case in the execution of the authority 
conferred, the restrictions being that they 
must not be such as are in violation of the 
provisions of the fundamental law,, or in 
derogation of the constitutional rights of the 
citizen. 

As I have before said, the right to proceed 
in the district court by the ordinary and 
plenary modes of actions at law or in equity, 
as between party and party, is not express- 
ly conferred in the act hut as stated by 
Chase, C. J., in Re Alexander [Case No. IGO], 
"This jmrisdiction may be well enough held 
to be included in the general grant of the 
first section." It is important to bear this 
in mind, as it may assist in a settlement of 
the difficulties that have been encountered 
on this question of jurisdiction of the district 
courts. 

The second section does not profess or at- 
tempt to confer or regulate the jurisdiction 
of the disti-ict courts. That relates exclu- 
sively to the circuit court But it may with 
propriety be said to assume the existence 
of tliis jurisfliction in the distiict courts. 
That section clothes the circuit court with 
concurrent jm'isdiction with the district 
court in certain (not all) cases arising under 
the act but not of the character of this case, 
so it is not necessary to define or discuss its 
extent or meaning. I say by that section, 
congress assumed the jurisdiction of the dis- 
trict court in all cases, and that it was con- 
ferred by section 1, for if it is not found" in. 
that it does not exist And in that assump- 
tion there is a very clear legislative construc- 
tion of the* extent and meaning of section 1.. 

To be more specific than Chief Justice 
Chase, I think it may well be held to be 
included in the express and general power 
"to the collection of all the assets of tne 
banlirupt" And as no special mode is pro- 
vided for carrying out or exercising that 
power, it is to be presumed, as before stated, 
that congress intended the courts would, ac- 
cording to their usual practice in such ca^es, 
adopt the customary and common mode of 
practice provided for the collection of debts- 
or the recovery of property in other cases — 
that is to bring an action either at law or in 
equity, according to the nature of the case. 

But as before stated, the right to maintain, 
suits of this kind in the district where tiie 
proceedings are pending, is not questioned— 
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only the right to sue in any otlier district. 
In the solution of that question, it may be 
profitable to examine and see, if possible, 
why the right was given the assignee to sue 
for the collection of the debts only in such 
district The debts and assets of every na- 
ture, situated in all districts, pass to and 
vest in the assignee, as much as those situ- 
ated in the district of his appointment It 
Is his duty to collect the debts from parties 
out of his district, and to take possession of 
property out of his disti'ict and convert it 
into money, as much as that within it Why 
resti'ict his right to sue in the district com*t 
to the district where he was appointed? If 
tlie interests of the estate might be promoted 
by allowing the assignee to sue in the dis- 
trict court appointing him, is that consider- 
ation any less potent as applied to his right 
to sue in other district com'ts? Do not the 
same reasons that exist for authorizing him 
to sue in one district court exist and apply 
equally to the right to sue in any and all 
districts? I suggest these questions to see 
if any reason can be assigned for the distinc- 
tion attempted to be sustained. 

It is said by one learned judge that the 
assignee is not remediless; that he can sue 
in the state courts. Suppose that to be so, 
can he not sue also in the state courts with- 
in the district of his appointment? That 
being so, it furnishes no reason for any such 
distinction. 

I assume, therefore, that no satisfactory or 
plausible reason can be assigned for allow- 
ing the assignee to sue for the collection of 
the assets in the district court appointing 
him, that does not apply, with equal force, 
in favor of his right to sue in, any other 
district; and if no reason for such distinc- 
tion can be assigned, why impute to congress 
an intention to create one? But it is said 
that the first section so limits it. I think 
I have shown that it does not; that in terms 
it does not give the right to maintain a suit 
in any district court, but that such right only 
exists by implication, as being fairly within 
the intention of congress, and as necessarily 
attaching to the district courts to collect the 
assets. Is it to be inferred as extending to 
that district as a necessity to the due ad- 
ministi-ation of the laws? That cannot be 
upheld, for I have shown that if the assignee 
can sue in the state courts to collect the 
assets in one district he can in another, and 
thus through the agency of those courts col- 
lect all the assets— those authorized by the 
second section of the act to be sued for in 
the circuit court, as well as the common 
debts that cannot be sued for in the circuit 
court. So I say again there is no necessity 
for holding that the assignee may sue for 
assets in the disti'ict court appointing him, 
and not in any other. 

There is nothing in the act that requires 
it, and as there is no reason for malcing such 
distinction, I do not think courts should es- 



•tablish such an one. The act provides "that 
the jurisdiction hereby conferred shall ex- 
tend to the collection of all the assets." If 
any portion of the assets were out of the 
district, how were they to be^ collected? In 
one of two ways; either by process issuing 
from that district court to the defendants 
residing in any district, or by allowing suit 
to be bx'ought in the district court where the 
defendant might reside. To collect all the 
assets, one of those modes would have to 
be adopted. It is very plain, I think, that 
the general rule which prohibits the suing 
a party out of the district where he resides, 
was not changed. So it must have been sup- 
posed by congress that suits could, under 
that general power, be brought in any dis- 
trict court. But it is said that the first sec- 
tion confers jurisdiction "on the district 
courts in their respective districts," that that 
is the extent also of the "original jurisdiC' 
tion" conferred. I think too much impor- 
tance is given that expression. There are 
certain proceedings that the bankrupt courts 
can only do in the district where the pro- 
ceedings are pending— such as the adjudica- 
tion of bankruptcy; that could only be done 
by the court where the proceedings were 
pending if those words were omitted; so 
also of all that class of cases and proceed- 
ings relating to" the regularity of the bank- 
rupt proceedings proper, 'including controver- 
sies between the banlirupt and his creditors, 
the ascertainment of liens on bankrupts* 
property, and the priority thereof, down to 
the distribution of the assets and the dis- 
charge of the bankrupt These and like 
questions must all necessarily be heard by 
the court before which the bankruptcy pro- 
ceedings are pending. None of those mat- 
ters could be tried or heard in the state 
courts or any other court, so that limitation 
in the act as to such matters does not ap- 
pear to possess much significance, as the 
same construction would have to be given 
to the act if it had been left out 

But the act provides for things and acts 
to be done that afEect and relate to thh:d 
persons; acts which do not in any sense re- 
quire the presence of the records of the case 
or proceedings; acts and proceedings which 
it is contended can be transacted and taken 
in the state courts, to-wit: suits for the col- 
lection of the assets against delinquent debt- 
ors. Should the limitation be held as appli- 
cable to such cases? As before stated, the 
right to collect all the assets is one of the 
express grants conferred by the act upon the 
district court and if congress had intended 
to confine the right of the assignee to prose- 
cute suits to the district court of the district 
appointing him, it seems to me they would 
have expressed such limitation in unequiv- 
ocal language, and made soine other provi- 
sions for the collection of debts from partita 
living outside of that district. 
But the act contains this further generai 
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authority, "to do all acts, matters and things* 
to be done tinder and in virtue of the bank- 
rupt proceedings," -without any -n'ords of 
limitation or restriction as to courts. Did 
not congress intend by that, that all pro- 
ceedings necessary to be done in virtue of 
the bankriiptcy shotdd be done in the fed- 
eral courts? Suits against third parties to 
collect the debts and to collect the assets 
generally, are not such suits included in the 
general terms as proceedings in virtue of 
the bankruptcy. Can it be maintained from 
any thing in the act, that congress intended 
to leave the collection of the debts or any 
part of the assets to the agency of the state 
courts, or that they intended to rely upon 
the instrumentality of any other courts than 
those of federal origin for a complete admin- 
istration of -the laws? If not, then why 
construe it so as to necessitate the employ- 
ment of such agencies? Why give a con- 
struction that defeats the manifest inten- 
tion of congress in that respect? Coui*ts are 
not authorized to create a limitation by con- 
struction; that is in contravention of the in- 
tention of the law makers. ^ Dresser v. 
Brooks, 3 Barb. 429. 

The system adopted and established by con- 
gress should be administered by the com-ts 
charged with that responsibility, according to 
its true spirit, intent and meaning, instead 
of their attempting' to escape therefrom by 
a narrow and technical interpretation of the 
language, without regard to the obvious pur- 
port of the whole act My conclusions, there- 
fore, are, that congress, under the power 
contained in the constitution, by the act of 
1867 established a uniform system of bank- 
ruptcy; and in it they attempted and in- 
tended to confide its administration to the 
federal courts, and for that purpose they 
conferred original jurisdiction upon the sev- 
eral district courts of the United States 
within their respective districts, to adjudi- 
cate upon the question of the bankruptcy, 
to heai* all matters relating to the bank- 
ruptcy, and all questions arising between 
the bankrupt and his creditors, authorizing 
this jurisdiction to be exercised in vacation 
as well as in term time, and authorized a 
review of all such proceedings in the cir- 
cuit court of the district where the proceed- 
ings were pending, by petition or otherwise, 
and empowered the circuit court to hear those 
matters in vacation or term time; that the ex- 
ercise of the jurisdiction thus far was meet 
and proper to be had in the district court 
where the papers were filed and not in any 
other district. 

The act further confers the power upon the 
disti-ict courts to collect all the assets of the 
bankrupt, and to do all other acts necessary 
to be done in virtue of the bankruptcy. 
This by implication confers the authority 
upon the district courts to entertain juris- 
diction of suits in the name of the assignee 
against third persons, either at law or tn 



equity, for the collection of the debts and 
property of the bankrupt, and as such juris- 
diction is not expressly limited to the district 
courts where the proceedings are pending, 
and as no reason exists for such limitation, 
the com-ts are not warranted in restricting 
its exercise to such district 

I have not undertaken to define with ac- 
curacy the character or extent of the juris- 
diction of the circuit courts under the sec- 
ond section, as I do not see that that sec- 
tion sheds any light upon the jurisdiction 
of the district courts as conferred by section 
one. 

The eighth section, by allowing appeals 
from decrees and writs of error from judg- 
ments of the district courts to the circuit 
courts, assumes that the district courts have 
jurisdiction of suits at law and in equity, and 
there is nothing in that section that indicates, 
or from which it may be inferred, that It is 
resti-icted to any particular district or class 
of cases. It may be applicable to and in- 
clude all cases without exception, and the 
language is as consistent with its existence 
in each district as in the district where the 
proceedings are pending. 

The judges holding that an assignee can- 
not sue in any district court ojther tlaan 
where he was appointed, also hold, (and cor- 
rectly, too, I think,) that a party cannot be 
sued outside of the district where he resides 
or is found, or in other words that jurisdic- 
tion in that respect is not enlarged; so that 
by their own construction they convict con- 
gress of the folly of establishing a system 
of bankruptcy without providing the means 
for its execution within their own jurisdic- 
tion. Such a construction is as destructive 
of the uniformity' of the system they are 
empowered to estjiblish as it is subversive of 
their intentions. 

The jurisdiction that may be exercised in 
vacation is entirely different from that for 
the collection of debts or assets. By the pro- 
ceedings and adjudication, jurisdiction is ob- 
tained of the bankrupt and his creditors, and 
the court making the adjudication is the 
only one, according to the well settled rules 
of all courts, that can deal with the bank- 
rupt and his creditors, and settle all con- 
flicting claims, equities and controversies 
arising between them. All such matters ai'e 
exclusively within the jurisdiction of the 
court where the proceedings are pending, 
and such parties may proceed summarily to 
have their rights heard and determined by 
such court 

It has been held that persons or creditors 
holding claims upon the property of the 
bankrupt, in the possession of the assignee, 
may proceed summarily by petition as 
against the assignee,— Ferguson v. Peckham 
[Case No. 4,741],— while the assignee, to col- 
lect the debts or to recover property claim- 
ed adversely, must proceed by action at law 
or in equity. The reason for such distine- 
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tion is obvious. As I laave already attempt- 
ed to sliow, jurisdiction over the debtors 
aad adverse claimants is not obtained by the 
bankruptcy proceedings, they cannot be 
treated as parties to the proceeding like 
creditors. That being so, the power to col- 
lect the assets was necessarily additional — 
an independent authority given to the dis- 
trict courts, not to be exercised at chambers, 
like their other powers, but in the usual and 
formal manner that courts proceed in com- 
mon law and equity cases. This Is the juris- 
diction that I have endeavored to show may 
be held as impliedly conferred by the first 
section, and which is recognized by the sec- 
ond and eighth sections, and which, accord- 
ing to my understanding of the act, pertains 
to each district covu:t, and authorizes an as- 
signee in bankruptcy to sue for the collec- 
tion of the assets in any district court where 
it may be necessary to effect such collections. 
This conclusion is at variance with the de- 
cisions of some of the district courts, but I 
think I am sustained in it by the weight of 
authority as well as by sound reason. 

I cannot but be impressed with the idea 
that due consideration has not been given 
to tlie authority of decisions made under the 
act of 1841, sections 6 and 8 of which corre- 
spond in substance with sections 1 and 2 of 
the present act, except that some additional 
powers are expressly conferred by the pres- 
ent They are the sections which confer ju- 
risdiction, and it becoipes, therefore, of the 
first importance to ascertain what construc- 
tion had been given and placed upon those 
sections concerning the question of jurisdic- 
tion, before the passage of the present act, 
for as congress subsequently re-enacted the 
law, it is to be presumed that they did so in 
view of the construction given to it and in 
affirmation thereof. 

This rule is universally applied in the con- 
struction of re-enacted statutes. Sedg. St & 
Const Law, 428^31. If, therefore, the courts 
had interpreted the corresponding sections 
in the ac't of 1841, as giving the authority for 
the assignee to sue in other district courts 
than where the proceedings were pending, 
under the rule above stated, such interpreta- 
tion is absolutely binding upon the courts. 
Such decisions have not only the weight that 
the eminent legal attainments and ability of 
the judges pronouncing them gave to them, 
but in addition thereto is the presumption 
that congress approved and sanctioned them, 
which, it seems to me, the courts should re- 
gard as of about the same effect as if such 
construction had been incorporated into the 
act 

The bankrupt act of 1841 expressly allow- 
ed certain jurisdiction to be exercised sum- 
marily, which, under the present act the su- 
preme court, in Smith v. Mason, 14 "Wall. [81 
U. S.] 419,2 has decided is not the case. It 

2 Consult, also, Marshall v. Knox [16 Wall. 
(83 U. S.) bsij. 



is there settled that when the party sued is a 
stranger to the proceedings, he must be pro- 
ceeded against in the formal mode as used in 
common law or equity cases. In Ex parte 
Christy, 3 How. [44 U. S.] p. 312, Judge Story, 
from whose opinion a part of the special 
grants of jittisdiction in the present act 
are copied, says: "The obvious design of the 
bankrupt act of 1841, c. 9, was to secure a 
prompt and effectual administration and set- 
tlement of the estate of all bankrupts within 
a limited ijeriod. Por this purpose it was in- 
dispensable that an entire system adequate 
to that end should be provided by congress, 
capable of being worked out through the in- 
strumentality of its own courts independenltly 
of all aid and assistance from any other tri- 
bunals over which it could exercise no effec- 
tual control." 

Again, at page 320 he says: "The- judicial 
power of the United States is, by the constitu- 
tion, competent to all such purposes; and 
congress by the act intended to secure the 
complete administration of the whole system 
in its own courts, as it constitutionally might 
do." And further, at page 321, he says: 
"The truth is (as has been already asserted) 
that in no other way coulu the bankrupt sys- 
tem be put into operation without intermina- 
ble doubts, controversies, embarrassments 
and difficulties, or in such a manner as to 
achieve the true end and design thereof." 

From these, general views of the reasons 
and principles involved in and underlying 
the act and the objects to be attained by it 
and the modes and tribunals for its admin- 
istration, no intelligent party, I think I may 
safely assert will dissent but it is true that 
the precise point involved in this case was 
not before the court, but there were othei-s 
relating to the general powers of the district 
courts under the act which called for an ex- 
amination and ascertainment of the jurisdic- 
tion conferred by the act and made the re- 
marks above quoted pertinent to that case 
and to the question now before this court 

The sameleamed judge, in Mitchell v. Great 
Works MiUing Co. [Case No. 9,662], the case 
of a bill in equity filed in the circuit court 
by an assignee in bankruptcy, which was 
demurred to on the ground that the circuit 
court had no jurisdiction unuer theactof 1S41, 
again examines and explains the law, and 
its various provisions relative to the jurisdic- 
tion conferred on the federal courts. He 
overruled the demurrer and sustained the 
jurisdiction. He there showed, by a very 
able and exhaustive argument that congress 
contemplated by the provisions conferring ju- 
risdiction, to give the enthre administration of 
the law to the federal courts, and did not 
contemplate the aid of the state courts, and 
said: "It is clear that congresshasnorightsto 
require that the state comets shall entertain 
suits for such objects and purposes. The states, 
in providing their own judicial tribunals, have" 
a right to limit, control and restrict their ju- 
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dicial functions and jurisdiction according to 
their own mere pleasure. They may refuse 
to allow suits to be brought there 'arising un- 
der the laws of the United States,' for many 
just reasons: First, because congress is boimd 
to provide such tribunals for themselves; sec- 
ond, state courts are not subject to the legis- 
lation of congi-ess, as to their jurisdiction," 
continuing the argument to show that the 
law, if it depended upon state tribunals for 
its execution, could not be administered. A 
bankrupt law, to be constitutional, must be 
uniform throughout the whole United States. 
That includes uniformity in administration, 
which it would be impossible to attain if it 
were entrusted to the state courts. Some 
might hold one provision unconstitutional, 
and some another, in a way to render the ad- 
ministration of it impossible. In no way, 
therefore, except by <;ommitting the adminis- 
tration of it to the federal courts, could it 
be made "uniform." 

Justice McLean, in McLean v. La Fayette 
Bank [Case No. 8,885], says: "This power 
(bankruptcy jurisdiction) cannot be exercised 
by the state courts. Their powers are derived 
from different sovereignties, to which they 
are amenable. Congress had not the power 
to impose this jurisdiction on the state 
coiirts." Judge Story, in Ex parte Martin 
[Id. 9,149], had the question before him as 
to whether the federal courts in districts oth- 
er than where the proceedings were pending 
had jurisdiction to restrain the proceedings 
by creditors, or to prevent parties from inter- 
fering with the bankrupt's property in such 
districts. After quoting the following lan- 
guage of the act as to the extent of the juris- 
diction "to all acts, matters and things to be 
done under and in virtue of the bankruptcy 
until the final distribution and settlement," 
which is the same language used in the pres- 
ent act, he says: 

"Now, this language is exceedingly broad 
and general, and it is not, in terms or by fair 
implication, necessarily confined to cases of 
bankruptcy originally instituted and pending 
" in the particular district court where the relief 
is sought. On the contrary, it is not imnatural 
to presume that as cases originally instituted 
and pending in one district may apply to 
and reach persons and property situate, in 
other districts, and require auxiliary proceed- 
ings there to perfect and accomplish the ob- 
jects of the act, the intention of congress was 
that the district courts in every district should 
be mutually auxiliary to each other for such 
purposes and proceedings. The language of 
the act is sufficiently comprehensive to cover 
such cases." He fiuUier says: "No state 
court could entertain the suit, for the act con- 
fers no power or jurisdiction on any state 
court" 

In Moore v. Jones, in district court of Ver- 
mont, reported in 23 Vt. 739, which was a 
proceeding by an assignee to collect a sum of 
money received by a party contrary, to the 
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provisions of the bankrupt act. Judge Prentiss 
says: "Jones was decreed a bankrupt, not in 
this coiu-t, but in the district court of the 
Northern district of New York, and the ques- 
tion is, whether, that being the case, this 
court can take jm-isdiction of the matter in 
controversy, or, indeed, of any matter arising 
under or growing out of the banla-uptey." It 
will be seen that that case presents the iden- 
tical question involved in this, and Judge 
Prentiss, on the authority of Ex parte Mar- 
tin, supra, sustained the jurisdiction. The 
only question presented in that case was as 
to the jurisdiction of the district com't of 
Vermont, and the decision sustaining it in 
that case is a direct authority in favor of 
the jurisdiction of this com*t in this case. 

These are all the cases I have been able 
to find upon this question, reported under the 
act of 1841, and I have taken the liberty to 
quote freely from them, to elucidate and es- 
tablish my own views by the reasons and 
opinions of those enlightened comts. and for 
the further purpose of showing the direct 
bearing and application of the well settled 
rule before referred to, that a legislature, by 
reenacting a statute which has received a 
construction fi*om the courts, is presumed to 
have adopted the construction as well as the 
act itself—as stated in Pennock v. Dialogue, 
2 Pet [27 U. S.] 1: "The known and settled 
construction of these statutes by courts of 
law has baen considered as silently incorpo- 
rated into the acts, (on their reenactment), or 
has been received with all the weight of au- 
thority." The same rule has been applied 
to constitutional provisions copied from other 
states. Then* judicial construction is held 
to have been also adopted. Attorney Gen- 
eral V. JBiomst 3 Wis. 791. 

Now the courts having construed the act of 
ISil, which contained similar, though not as 
extensive, grants of jiu:isdiction as the pres- 
ent act as not restricting the proceedings for 
the collection of the assets of the banluiipt 
to the district court where the proceedings 
were pending, and having so uniformly and 
emphatically held that the Intention* of con- 
gress was that the act should be adminis- 
tered in the federal coiurts, and that they 
could not constitutionally impose the execu- 
tion of the act upon the state courts, and 
congress having, with full knowledge of such 
imiform interpretation, re-enacted the law, 
how can the courts escape from the applica- 
tion and obligation of the above rule? Is 
not that construction to be regarded as "in- 
corporated into the act" and as binding upon 
the courts as the act itself? It seems to me 
it must be so, and that there is no way of 
escape from it But without regarding that 
as absolutely controlling, I think the general 
and universal rules for the construction of 
statutes sustain such interpretation. 

In U. S. V. Freeman, 3 How. [44 U. S.] 5G5, 
the court, after citing various cases as differ- 
ent illustrations of the rule, say: "The mean- 
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Ing of tlae legislature may be extended be- 
yond the precise words used in the law, from 
the reason or motive upon which the legis- 
lature proceeded, from the end in view, or 
the pm-pose which was designed, the limita- 
tion of the rule being, that to extend the 
meaning to any case not included in the 
words, the case must be shown to come with- 
in the same reason upon which the law-maker 
proceeded." Does not the "same reason" ex- 
ist for allowing an assignee to sue for the 
recovery of the banlcrupt's estate in the dis- 
trict court of every district where the estate 
is situated, as exists for allowing him to sue 
In the district where the proceedings are 
pending? If so, is it not manifestly the duty 
, of the courts imder that rule to place such 
a construction upon the act as to effectually . 
carry out the intention of the law-makers? 
In People v. Utica Ins. CJo., 15 Johns. 381, the 
com't say: "Such construction ought to be 
put upon a statute as may best answer the 
Intention which the makers had in view, and 
this intention is sometimes to be .collected 
from the cause or necessity of making the 
statute, and sometimes from other ch*cum- 
stances; and whenever such intention can be 
discovered, it ought to be followed with rea- 
son and discretion in the eonstioiction of the 
statute, although such construction seem con- 
trary to the letter of the statute; where any 
words are obsem-e or doubtful, the intention 
of the legislature is to be resorted to, in or- 
der to find the meaning of the words. A 
thiug which is within the intention of the 
makers of a statute is as much within the 
statute as if it were within the letter; and 
a thing which is within the letter of the stat- 
ute is not within the statute unless it be 
within the Intention of the makers, and such 
construction ought to be put upon it as does 
not suffer it to be eluded." 6 Bac Abr. 1, 5, 
10, and authorities there cited; 1 Kent, 
Comm. 462; Dresser v. Brooks, 3 Barb. 429; 
Jackson v. Collins, 3 Cow. 89; The King v. 
Younger, 5 Term E. 449; Margate Pier Co. 
v. Hannam, 3 Bam. & Aid. 266; Wilkinson 
V. Leland, 2 Pet. [27 U. S.] 627. 

Again in Dwar^ St 690, it is said, "The 
intention is to govern, though such construc- 
tion may not in all respects agree with the 
letter." "That the meaning of words is best 
ascertained from the subject of the act" 
Id. 696. "That the reason and object are a 
clue to the true meaning." Of course these 
rules are to be considered applicable only in 
cases where there is some ambiguity in the 
language, or the language is such as to 
leave some doubt as to the limitations of the 
act. When the words of an act afe per- 
fectly clear it needs no interpretation. But 
I think after the amount of discussion these 
jurisdictional clauses have occasioned, both 
under the old and the present act, that it will 
not be claimed or alleged that they are not 
sufficientiy ambiguoiis to require interpreta- 
tion. 

I will now briefly examine the. cases de- 
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elded under the present act, and will en- 
deavor to show that those which conflict with 
the interpretation sought to be maintained 
by me are in reality but two. The first case 
in which the question was raised or is no- 
ticed was In re Richardson [Case No. 11,774], 
That was a bill brought by a bankrupt (re- 
siding in New Orlea,ns) in the Southern dis- 
trict of New York, to enjoin his a-editors 
from prosecuting their claims against him in 
New York, which was dismissed for want of 
jurisdiction. It may be very reasonably- 
claimed that the district comt of Loxiisiana 
had exclusive jm*isdiction of the matter in- 
volved therein, and that the coturt in the 
Southern district of New York could not 
grant the relief asked. A state com't for 
that reason could not grant the relief sought 
in that case, -any more than the disti-ict 
court. The comt in Louisiana acquired ju- 
risdiction, as I have heretofore shown, of the 
banki'upt and of all his creditors, and might, 
perhaps, be said to be exclusively the ti-ibu- 
nal to adjust all mattei's between them, and 
upon that ground it might properly have 
been dismissed. But the Louisiana court did 
not, as hereinbefore stated, get jurisdiction, 
by the proceedings in banki-uptcy there, 
either of the bankrupt's debtors, or of per- 
sons holding his property by adverse claims. 
A new proceeding in favor of the assignee 
would be necessaiy even in that com*t, in or- 
der to get jurisdiction of them— i. e,, by the 
service of process as in ordinai-y suits at law 
or equity; so the question as to whether 
such a suit might' not have been maintained 
in New York was not before the coiut. I re- 
gard what was said, therefore, as not said in 
reference to the question now under consid- 
eration, and as not binding, nor entitied to 
the consideration of a decision made upon 
the point presented in this case. I am not 
prepared to say that that case was not prop- 
erly dismissed, but upon other grounds and 
for other reasons than exist in this case. 
The next case in order of time was the case 
of Mai-kson v. Heaney dd. 9,09S], in the 
United States circuit comt of Minnesota, 
That was the case of a bill filed by an as-^ 
signee, appointed in Kansas, against a party 
in Minnesota to resti'ain the foredosm'e of a 
mortgage given by the banlirupt upon prop- 
erty situated in Indiana. The opinion is de- 
livered by Dillon, J. The question, he says, 
was not raised by either party in the ai'gu- 
ment, and he says at its conclusion, "I there- 
fore express my first impressions concerning 
it" I do not consider that as the final and 
deliberate opinion of the learned judge on 
the question, and think he would not feel 
bound by it himself as such. The question 
there, however, was only as to the jm'isdic- 
tiuu ot the ch-eudt comt under the second 
section of the act and he did not attempt to 
define the extent of the jurisdiction of dis- 
trict coiffts as conferred by the fh:st section, 
!nor does he refer to the opinions tmder the 
; former act upon the question that I have 
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cited, nor to any case except that of In re 
Richardson, supra; so I am satisfied that it 
should he received as only the "first im- 
pression" of the learned judge, formed with- 
out argument or deliberate consideration. 

The next case is Shearman r. Bingham. 
[Case No. 12,733]. That presents the identic- 
al point involved in this ease, and it was 
ruled that the court had not the jm-isdiction. 
Judge Lowell referred to, hut declined to fol- - 
low, the opinion of Judge Story in Ex parte 
Martin [supi'a], as well as that of Judge 
Prentiss, in Moore v. Jones [supra], though 
lie says the diHerence between the two acts 
is hardly to be distinguished. In Dwight v. 
Ames [Case No. 4,965], the same judge says 
tliat section 1 of the present act is identical 
with section G of act of 1841, except the pres- 
ent goes fm'ther and adds some new powers, 
which he enumei-ates, and among which is 
the express power to collect assets. He 
adopts the views of the judges in Re Rich- 
ardson and Markson v. Heaney, above cited. 
He does not seem to recognize any difference 
between the jiu'isdiction conferi'ed upon the 
circuit courts and the district courts, and 
ti'eated the question upon the theory that 
the jurisdiction granted by the first section 
did not relate to suits at law or in equity be- 
tween the assignee and third persons; "that," 
as he says, "being regulated by section two." 

This is the point of difference, and if he 
is correct, a suit cannot be brought in any 
disti'iet court, not even the one where pro- 
ceedings are pending for the recovery of a 
debt due the bankrupt, for the jurisdiction 
conferred by the second section relates only 
"to suits at law or in equity, which may or 
shall be brought by the assignee against any 
person claiming an adverse interest, or by 
such person against such assignee touching 
any property or rights of property of said 
banla-upt transferred to or vested in such as- 
signee." That jurisdiction is limited to the 
subject-matter stated, and to persons setting 
up adverse claims thereto. Morgan v. Thorn- 
hill [11 Wall. (78 U. S.) 05]. That does not 
authorize either the circuit or district com'ts 
of any district to entertain suits by the as- 
signee to collect debts due to the bankrupt's 
estate. Such suits cannot be maintained in 
the circuit courts, as held in Woods v. For- 
sythe [Case No. 17,992]; and if suits for the 
collection of debts cannot be maintained in 
the circuit courts under the jurisdiction there- 
by conferred, they cannot be in the district 
courts, if they derive their power to entertain 
such suits at law only under that section, 
for the jm*isdiction conferred by that is only 
concuiTent; so, according to the construction 
of the learned judge, a suit to collect a debt 
is not maintainable in any disti-ict court, and 
there is, therefore, no need of distinguishing 
between districts. But he evidently does not 
mean that, for he says, "The true meaning of 
the law is that I have jurisdiction of such 
actions as this only when the banljruptcy la 
here." But where does he get such jurisdic- 



tion from, if section 1 does not relate to suits 
at law or in equity between the assignee and 
third persons? If the jurisdiction exists It 
is by virtue of the powers granted by section 
1. It is provided in that section that the 
"jurisdiction hereby conferred shall extend 
to the collection of aU the assets of the bank- 
rupt." I do not tliink that congress intended 
by that, that debts were to be collected only 
by moral suasion. If not, what other way 
is there to collect them than by action com- 
menced by due process of law, where debtors 
do not voluntarily pay, and when the law 
makers confer the power to collect they neces- 
sarily include the right to do it by due pro- 
cess of law- The learned judge has failed to 
satisfy me, notwithstanding his opinion is 
carefully prepared, and ably sustains his 
theory that he has arrived at the true mean- 
ing of the act Nor do I think he answers 
or explains away the positions and argument 
of Judge Story, on the same point. I think 
he was not entirely satisfied with its sound- 
ness himself, for he says he should not re- 
gret to see the decision overruled, because of 
the inconvenience that might result from it 
in the administration of the act His theoi'y 
about using the state tribunals in aid of the 
administration of the act I have shown to be 
questionable under the constitutional power 
of congress, and practieallj' very uncertain, 
as the state might at any time deny the right 
to the use o'f their tribunals in such cases, 
and neither congress or the federal com-ts 
could prevent it But as to whether suits 
to collect the assets can be maintained in the 
state courts, I am not called upon now to 
express an opinion. All I have meant to say 
is that congress cannot impose that duty upon 
them. He refers, in support of his position, 
to the eleventh section, which provides that 
proceedings in bankruptcy must be commen- 
ced in the district where the bankrupt resides. 
That fixes the venue for commencing the pro- 
ceedings in banliruptcy, and prescribes the 
contents of the process for acquiring juris- . 
diction of the proper parties to the bank- 
ruptcy proceedings, but it does not require 
all the acts and proceedings, necessary to be 
done or taken "in virtue of the bankruptcy," 
such as suits at law or in equity, to be prose- 
cuted in that district If it had been so in- 
tended, it would doubtless have authorized 
the issuing of process from that disti-ict to 
the marshal of any and every district where 
a necessary defendant in such suits might 
reside, so as to bring him into that court. 
Section 7 of the act of 1841 provided "that 
ail proceedings in the case to the dose there- 
of" should be had in the district where the 
bankrupt resides. Yet Judges Story and 
Prentiss made the decisions I have before 
mentioned without referring to tit at all. 
That was not, however, re-enacted. But it- 
is -evident that section 11 relates to the pro- 
ceedings against the bankrupt, the action, 
orders and directions of the court in the bank- 
ruptcy proceedings proper, and not to suits 
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against third persons growing out of tlie pro- 
ceedings; so that it ought not to have any 
influence in determining the questions involv- 
ed in this case. I have shown, I thinli, that 
the reasoning of the learned judge goes too 
far— does not stop when he does. It goes to 
show that congress has failed to confer jin:is- 
diction upon any federal court to entertain 
a suit for the collection of the debts due the 
bankrupt's estate, so that the question of 
distinction attempted to be sustained between 
the authority of the diffei-ent districts is 
wholly immaterial. 

Judge Nixon, of the New Jersey district 
court, has adopted Judge Lowell's views, and 
held in Jobbins v. Montague [Case No. 7,330] 
that a suit in equity cannot be maintained in 
a district coui't other than where the banlz- 
ruptcy proceedings are pending. That was a 
suit of the class of which a circuit cornet has 
concurrent jiurisdiction under section 2. The 
learned judge, in stating his own reasons, 
confines himself principally to two phrases in 
the first section: First, that the original 
jiurisdiction conferred is "given to the distiict 
courts in their respective districts in banlc- 
ruptcy proceedings;" and, second, that such 
courts "are authorized to adjudicate, etc., ac- 
cording to the provisions of the banla*upt 
act" It occurs to me that he attaches undue 
weight to those phrases. It seems to me if 
they were both omitted the sense of the sec- 
tion would not be materially changed; for 
the disti-ict courts cannot, by any law that I 
know of, exercise jurisdiction out of their 
respective districts. Their jurisdiction is and 
always lias been restricted to the territorial 
limits of the district. And if the second 
phrase was omitted, could the courts exercise 
the jurisdiction in any othex' way than "ac- 
cording to the provisions of the act?" Are 
not the provisions of the act as binding upon 
the courts without that clause as with it? 

My understanding is that the courts are 
bound by the provisions of all acts of con- 
gress, and that a declaration in the act that 
they are to be governed by them, would not 
in the least change the obligation or action 
of the court in respect to the law. As an in- 
stance of the obligatory operation of that 
clause he also cites the eleventh section, 
which provides where proceedings shall be 
commenced. If that phrase was omitted al- 
together, could the proceedings be commen- 
ced in any other district than that provided 
in section 11? He also suggests as warrant- 
ing the sti-ict construction that he seems to 
understand he is giving to the act, that "tlie 
banlcruptcy courts are mere creatures of the 
statute." It seems to me that his views In 
that respect do not accord with the general 
principles, pm'poses, and theory of the sys- 
tem. 

Congress is authorized by the constitution 
to adopt a uniform system of banliruptey, 
which it has done, and clothed the several 
district courts witii original jurisdiction to 
administer it Now to hold that the powers 



of such courts are to receive a strict con- 
struction is not, it seems to me, according to 
the generally received doctrine of courts in 
such cases. Such an act is properly denom- 
inated "remedial," and should therefore re- 
ceive a generous and liberal Interpretation, 
which embraces and extends to the provi- 
sions conferring .upon the courts jurisdiction 
to execute it as well as to the other parts. 
Would the learned judge apply that con- 
struction to the district court when sitting 
in admiralty? If not, why? It is constitut- 
ed a court of admiralty by statute, and is a 
creature of the statute in the same sense 
that it is when sitting in bankruptcy. He al- 
so undertakes to draw support for his re- 
stricted meaning from the language of the 
second section. I have hereinbefore at- 
tempted to show that no such use could be 
made of section 2; that that section relates- 
to the proceedings in, and the jurisdiction to- 
be exercised by, the circuit courts, and does 
not profess to regulate or interfere with the 
jurisdiction of the district courts, and like 
Judge Lowell, he also deplores the construc- 
tion that he feels constrained to place upon 
the act, as he anticipates that embarrass- 
ments may result therefrom in its adminis- 
tration. 

I avoid all such regrets and doubtful ap- 
prehensions by simply following the con- 
sti'uction placed upon the act of 1841 by Jus- 
tice Story, and which, I am more and more 
convinced, was approved by congress, as in 
preparing the present act they copied into 
it from his opinions several of the clauses 
in reference to tlie extent of the jurisdiction 
of the district courts, and particularly the 
one "to the collection of all the assets of the 
banlcrupt;" so that congress must, as a ques- 
tion of fact, not merely presumption, have 
been familiar with his opinions upon that 
subject and also with the opinions that con- 
gress did not possess the power to cast upon 
the state courts the duty or authority to ex- 
ecute any part of the act 

Judge Miller, of the Eastern district of 
this state, has repeatedly decided that the 
district courts have jurisdiction in cases ex- 
actly like this; that the general clause or 
grant of authority to collect the assets does 
not refer alone to the court where the bank- 
ruptcy proceedings are pending, but to the 
district courts generally, and authorizes the 
assignee to sue in any district court; that 
such cases may be said to be cases arising 
under the laws of the United States and 
within the judicial power as declared by the 
constitution of the United States. 

It was suggested by the counsel for the 
defendant on the argument, that as the 
bankruptcy proceedings, out of which this 
case arises, were by the act dividing this 
state into two districts and organizing this 
district, declared to remain in the eastern 
disti'ict and that as by that act jurisdiction, 
in all unfinished cases, was retained in that 
district, the assignee might commence, suits 
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m that court against parties residing in this 
district 

I do not think that position can be sus- 
tained, for according to my theory of the act, 
-which I have hereinbefore attempted to 
maintain, a suit" against a third person for 
the collection of the assets, is not a proceed- 
ing in the bankruptcy case proper. That, 
although it may be said that such suits grow 
out of it, or are "acts done in virtue of the 
"bankruptcy," yet they are not a part of the 
proceedings, so as to authorize the prosecu- 
tion of such suits in that district. 

The bankrupt and his creditors are re- 
quired to attend to the case in that court, as 
they are regarded as parties to those pro- 
ceedings, and all orders touching their rights 
and the administration of the estate can 
alone be made there, but that cannot include 
suits at law or in equity against third par- 
ties that are required subsequently to be 
"brought for the collection of the assets. 

Such a course would be contradictory of 
and antagonistic to the theory and general 
purposes of the law, as I have heretofore ex- 
plained it, and would be very unjust to the 
defendant In this suit, and other defendants 
in various other cases now pending herein, 
as it would subject them to largely increased 
costs without any corresponding benefit. 
This being an action by the assignee of a 
bankrupt mutual insurance company to col- 
lect the premium note given by the defend- 
ant, a member of the company, it was hot 
of such a character, or for such an amount 
as predisposed my mind to a favorable dis- 
position of the case for the plaintiff, and I 
woud gladly have turned the plaintiff over 
to proceed in. some of the inferior tribunals 
of the state to collect this class of debts, but 
I could not see that I had any right to do so 
under the law. Such matters cannot be tak- 
en into consideration legitimately, however, 
in construing an act or as changing an oth- 
erwise correct construction. 

I think the interpretation I have adopted 
is in harmony with the general spirit of the 
act. and gives to it its proper scope and ef- 
ficiency, and it certainly has the support and 
-concurrence of many of the most learned and 
distinguished judges of the federal courts, 
from whose opinions on the subject I have 
hereinbefore liberally quoted. 

In the result finally reached, I have de- 
signed giving to the act its most natural and 
obvious meaning, and have only drawn such 
inferences therefrom as are sanctioned by 
the known and accepted rules governing the 
in' ^rpretation of statutes in like eases. I 
therefore direct a judgment for the plaintiff. 
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GOODENOUGH et al. v. WARREN et al. 

[5 Sawy. 494; 11 Chi.' Leg. News, 289; 7 Re- 
porter, 772; 25 Int. Rev. Rec. 279; 7 Am. 
Law Rec. 751.] i 

Circuit Court, D. Oregon. May 12, 1879. 

Removal of Causes— Deed— Record op Deed- 
Agent— Knowledge OF. 

1. A suit against tenants in common or per- 
sons claiming to be such, concerning the title 
to or possession of land, is divisible and remov- 
able into the national court under section 639 
of the Revised Statutes, by either of said ten- 
ants so far as he is concerned. 

2. The complainants brought suit in the state 
court against "SV., a citizen of California, to 
quiet title to certain lands, and joined with him 
as defendants certain citizens of Oregon, from 
whom "W. derived whatever right or title to 
the premises' he has: Held, that the substantial 
controversy in the suit was wholly between cit- 
izens of different states— the complainants and 
"W".— and might, therefore, under section 2 of 
the act of March 3, 1875 (18 Stat. 470), be 
wholly removed by the latter into the national 
court 

[Cited in The Debris Case, 16 Fed. 34.] 

3. At common law a deed is valid between 
the parties thereto and their privies, although 
not witnessed, acknowledged or recorded, and 
it is so in this state without acknowledgment 
or record: Semble, that under the Oregon stat- 
ute the attestation of a deed is no part of its 
execution, but only the appointed means of 
preserving the evidence thereof; and quere, is 
acknowledgment equivalent to attestation; but 
the deed of a married woman is not operative 
until acknowledged upon a privy examination, 
as provided by statute. 

4. A record of a junior deed does not avoid 
an unrecorded elder deed to the same premises, 
when the junior deed was taken with knowl- 
edge of the existence of the elder one; the gran- 
tee in the junior deed, under such circumstau- 
ces, is not considered a bona fide purchaser. 

[Approved in Manandas v. Mann (Or.) 13 
Pac. 449.] 

5. The grantee in a conveyance obtained 
through the agency of a third person is bound 
by the knowledge of such agent as to the ex- 
istence of a prior unrecorded deed to the same 
premises. ^^-i 

[Cited in Fitzgerald v. "Wynne, 1 D. 0. llo.J 

Suit to quiet title. 
E. C. Bronaugh, for complainant 
W. S. Beebee and H. T. Bingham, for de- 
fendants. 

DEADY,^ District Judge. This suit was 
brought by Ira Goodenough, George Wood- 
ward and Thomas Connell, against five of 
the seven children of the late Jonathan 
Keeney and Marcena Moore, George Warren, 
A. J. and Levi Knott, in the state circuit court 
for Linn county, to quiet the title to the undi- 
vided west half of the donation claim of 
Jonathan Keeney and Mary, his wife, it be- 
ing claim number forty-two, and containing 
three hundred and twenty acres, and also the 
donation claim of Isaac McGinnis, it being 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 7 Reporter, 772, 
contains only a condensed report.] 
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claim five thousand five hundred and fifty- 
seven, and containing one hundred and sixty 
acres, the said claims being adjoining one an- 
other and situate in the county aforesaid. 

It appears from the complaint that on Au- 
gust 13, 1867, said Keeney and wife, then re- 
siding in the territoiy of Idaho, sold the prem- 
ises to Anthony, Amasa and Albert Moore, 
and executed a deed to them for the same, 
with a covenant to warrant and defend 
against all persons claiming under them, 
which deed was duly acknowledged by the 
wife, but not the husband, before the clerk 
of a probate court in said territory, and on 
July 9, 1808, was copied on the record of deeds 
In liinn county, but was not entitled to rec- 
ord, because there was no certificate upon 
such deed as to the official character of .the 
person taking such acknowledgment and the 
genuineness of his signature thereto, etc., as 
required by section 12 of the Oregon act upon 
conveyances (Laws Or. 516) in the case of 
deeds executed elsewhere in the United States 
to lands within the state; that on February 
4, 1873, said Anthony, Amasa and Albert for 
a valuable consideration conveyed said prem- 
ises to A. J. Moore and. Alexander Moore, 
which deed was duly recorded on the follow- 
ing day; that on October 21, 1874, said A. J. 
Moore conveyed his Interest in the premises 
to said Alexander, and on September 30, 1876, 
said Alexander conveyed the premises to Mar- 
cena Moore; that on April 23, 1877, said Mar- 
cena and Alexander mortgaged the premises 
to D. Brenner, to secure the payment of a 
promissory note of the same date made by 
said Anthony and Alexander Moore for the 
sum of nine hundred and eighty dollars and 
fifty-nine cents, which mortgage was duly re- 
corded on April 26, thereafter; that after- 
wards, by means of sundry' conveyances, 
made in pursuance of a judgment obtained 
against said A. J. Moore by Charles Good- 
enough, on December 3, 1S7G, and a decree of 
March 13, 1878, foreclosing said mortgage and 
executions issued thereon and sales upon the 
same, and other conveyances by the grantees 
in said last mentioned ones, the complainants 
became and were the owners of whatever in- 
terest, right or title in and to the premises 
passed to said Anthony, Amasa and Albert 
by the deed to them of Keeney and wife, of 
August 13, 1867; that after the execution of 
said last mentioned deed and prior to No- 
vember 21, 1878, said Jonathan Keeney died. 
Intestate, leaving the defendants James 
Keeney, Peter^L. Keeney, Nancy Glen, Betsy 
Keeney, Mary C. Hoekensmith, Eli Keeney 
and Elias Keeney as his children and heirs at 
law, and Mary Keeney as his widow; that on 
November 21, 1878, said widow and said 
Betsy and Peter sold and quitclaimed their in- 
terest in the premises to said Marcena Moore 
— the former for the consideration of two hun- 
dred dollars, and the latter of one hundred 
dollars, and said Nancy on the following day 
did the same for the consideration of one 
hundred dollars; that on December 11, 1878, 
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said Marcena for the consideration of two 
thousand dollars, conveyed her interest in the 
premises to the defendant George Warren, 
which deeds to said Marcena and said George 
were duly recorded on December 12, 1878; 
that said Marcena at the time of taking said 
conveyances from the children and widow of 
Jonathan Keeney, had actual knowledge of 
the sale and conveyance aforesaid from 
Keeney and wife to said Anthony, Amasa and 
Albert Moore, and the said defendant War- 
ren, at the time of taking the said convey- 
ance from said Marcena, had such knowledge 
also; and that neither said Marcena Moore 
nor Warren took such conveyance in good 
faith, but with the intent to defraud the com- 
plainants. 

The defendant, Warren, removed the cause 
to thia court under the act of July 27, 1800 
(section 639, Rev. St.), upon the ground that 
he was a citizen of California, and that the 
suit is one "in which there can be a final de- 
termination of the controversy, so far as con- 
cerns him, without the presence of the other 
defendants as parties in the case." 

The transcript of the pleadings, process and 
proceedings was filed in this court on Slarch 
25, 1879. The complainants moved to re- 
mand the case upon a number of grounds, all 
of which were abandoned on the argument 
except the one— "that the defendant had no 
right to remove the cause "under any statute 
of the United States." 

The district judge, with the eonciu-rence of 
the circuit judge, who was consulted, denied 
the motion, upon the groimd that if the de- 
fendant Warren had any interest in the prem- 
ises, he was simply a tenant in common with 
the" complainants, and that therefore the con- 
troversy, so far as he was concerned, could 
be determined without the presence of the 
other defendants as parties, citing Field v. 
Lownsdale [Case No. 4,769] ; Fields v. I^amb 
[Id. 4,775]; McGinnity v. White [Id. 8.802]; 
and also, that imder section 2 of the act of 
March 3, 1875 (18 Stat. 470), the defendant, 
Warren, had a right to remove the whole 
cause into this court, because this is a suit 
in which there is a conti'oversy wholly be- 
tween citizens of different states— the com- 
plainants and said Warren— a controversy as 
to the natm*e and effect of the deed from 
Keeney and wife to the three Moores, and 
the effect of the subsequent conveyances, un- 
der the circumstances, from the widow and 
three children of Keeney to Marcena Moore, 
and the latter to the defendant, Warren, 
which can be fully determined as between 
them, citing Donahoe v. Mariposa L. & M. Co. 
[Case No. 3,989]; and further, that this is a 
suit in which there is no controversy, except 
the one between the complainants and War- 
ren, and that the other parties made defend- 
ants are neither necessary nor proper parties 
to the suit, because they have no interest in 
the subject-matter or the controversy con- 
cerning it. 

The defendant Warren now demurs to the 



GOODENOUGH (Case No. 5,534) 



[10 Fed. Cas. page 590] 



bill, and for cause of demurrer alleges that 
there is a misjoinder of parties defendant 
and that the bill is without equity. Warren 
being the only defendant in this court, the 
first cause of demui-rer was abandoned on 
the ai'gument. Under the second one it was 
maintained that the pm-ehaser at the fore- 
closure sale took nothing but the interest that 
was Tested in the mortgagors at the date of 
the mortgage, citing Goodenow v. Ewer, 16 
Cal. 469; Boggs v. Hargrave, Id. 562; Jack- 
son V. Littell, 56 N. Y. Ill; and Osterberg v. 
Ti-ust Co., 93 U. S. 428, which point was ad- 
mitted by counsel for complainant; and also 
that the instrument signed by Keeney and 
wife was not their deed and therefore did not 
pass the legal estate in the premises; and 
that if it was such deed. It was so far avoided 
by the conveyances from the widow and chil- 
dren of Keeney, which were first duly re- 
corded. 

Excepting in the case of a maiTied woman, 
a deed, at common law, is valid between the 
parties thereto and their privies, although not 
witnessed, acknowledged or recorded. It is 
only necessary that the writing should be 
signed, sealed and delivered to make it the 
deed of the party. 2 Bl. Oomm, 307; 4 Kent, 
Comm, 450, 456; 2 Washb. Real Prop. 572; 
Dole V. Thurlow, 12 Mete. (Mass.) 164; Hep- 
bm-n V. Dubois, 12 Pet, [37 U. S.] 375; Elliott 
V. Peirsol, 1 Pet. [26 U. S.] 333; Moore v. 
Thomas, 1 Or. 211; aiusgrove v. Bonser, 5 
Or. 314. 

Does the statute of Oregon change this rule? 
Section 1 of the act relating to conveyances 
(Laws Or. 515) declares that "conveyances of 
lands or of any estate or interest therein may 
be maae by deed signed and sealed;" and 
although in the same section and sentence it 
is further provided that such deeds may be 
"acknowledged or proved and "recorded" as 
therein directed, yet it is not declared and 
evidently was not intended to make either 
such acknowledgment, proof or record any 
part of the execution of such instrument. 
These acts are all subsequent to the execution 
of the deed, and are the appointed means by 
which constructive notice of its execution and 
contents may be given to all the world. But 
section 10 of the act aforesaid does declare, 
that "deeds, executed within this state, of 
lands or any interest in lands therein, shall 
be executed in the presence of two witnesses 
who shall subscribe their names to the same 
as such;" and while this provision may not 
make such attestation an essential part of the 
execution of the deed, yet it is probable that 
where the execution is controverted it cannot 
be shown, if not so attested. It is not a part 
of the execution, but the means by which it 
must be proven, if necessary. 2 Bl. Comm. 
307. And it may be also, that as an acknowl- 
edgment before a proper officer of the execu- 
tion of a deed has the same effect as proof 
of the same by the attesting witnesses, to 
authorize the deed to be admitted to record, 
that it should have the same efCeet as an at- 



testation generally. A formal acknowledg- 
ment before a proper officer by a grantor in 
a deed, that he executed it, is as safe and 
satisfactory evidence of the fact as the tes- 
timony of- any subsci'ibing witnesses. 

Nor does it appear that under the statute 
the deed of a married woman is f ullj' executed 
or effectual to pass an interest in land until 
it is duly acknowledged. Eiwood v. Block, 
13 Barb. 50. At common law the deed of a 
feme-covert was void, and she could only 
• convey her lands by levying a fine, as it was 
called, a proceeding which involved a privy 
examination of the wife, as in the ease of an 
acknowledgment. 2 Bl. Comm. 348; 4 Kent, 
Comm. 497; 2 Washb. Real Prop. 559. 

These questions— is attestation necessary 
under the statute to the validity of a deed 
between the parties? and is acknowledgment 
a necessary part of the execution of the deed 
of a married woman?— do not appear to have 
been passed upon by the supreme court of 
the state, and therefore they should not be 
here if it can be avoided. 

The deed of Keeney and wife was not exe- 
cuted within this state, but in Idaho; and 
while it is not shown what is the law of 
that territory upon the subject of convey- 
ances, until the contrary appears it will be 
presumed to be the same as that of Oregon. 
The deed is attested by three witnesses — one 
of them being Anthony Moore himself, and 
is duly acknowledged by the wife. The 
fact that the official character of the oflicer 
taking the acknowledgment and the genuine- 
ness of his signature is not certified to by a 
clerk of a court of record or other proper 
certifying otficer does not in my judgment, 
affect the validity of the acknowledgment, 
although such certificate was necessary to 
authorize tlie deed to be admitted of record. 

The case then stands thus: Keeney and 
wife by their deed duly executed on August 
13, 1867, conveyed the premises, includiug, 
as I suppose one half of the wife's share of 
the donation to the three Moores, and the 
complainants before November, 1878, suc- 
ceeded to their interests in the same, while 
in November, 1878, the widow and three of 
the seven children of said Keeney executed 
conveyances of the premises to Marcena 
Moore, the grantor of the defendant. The 
deed from Keeney and wife, not being ac- 
knowledged by Keeney nor the acknowl- 
edgment of the wife certified to as required 
by section 12 of the act on conveyances, was 
not entitled to record; and although actual- 
ly copied upon the record on July 9, 1868, is 
to be talcen and considered as an unrecorded 
deed. While this deed was unrecorded tho 
deeds to Marcena Moore and the defendant 
Warren were duly executed and recorded. 

Apart from the effect of the non-registra. 
tion of the Keeney deed and the registration 
of tlie deeds to said Marcena and the defend- 
ant, the complainants have the legal title to 
the premises and the defendant has no in- 
terest in them. But by section 20 of the act 
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on conveyances (Laws Or, p. 518), it is pro- 
vided that a conveyance wliieb is not re- 
corded within five days from the making of 
it "shall be void as against any subsequent 
purchaser in good faith, and for a valuable 
consideration of the same real property 

* * * whose conveyance shall be first duly 
recorded." The object of this provision is 
plain. It is to protect innocent purchasers 
from the' opei'ation of secret or unknown 
prior conveyances. To do this, in case of 
conflicting conveyances, it declares the deed 
of the party in default, by not recording the 
same, to be void, but only so in favor of a 
bona fide purchaser for a valuable considera- 
tion. The statute works a forfeiture of a 
prior estate, and is not to have efEect except 
within the reason of it 

From the time of Jackson v. Burgott, 10 
Johns, 459, decided by Chief Justice Kent in 
1813, it has been held that notice of a prior 
deed takes the case out of the statutes and 
supersedes the prior registry, because a per- 
son purchasing w^ith knowledge of such con- 
veyance cannot be considered as acting in 
good faith. In this case, the court speaking 
of a purchase with notice of a prior unre> 
corded deed, say; "It may be assumed as a 
settled principle in the English law" that 
"the prior deed shall have the preference. 

* * "!■ It is considered as done mala fide, 
by assisting the original vendor to defraud 
the prior vendee; and the courts will not 
suffer a statute made to prevent fraud to be 
a protection to fraud." The same ruling has 
been made by the supreme court of the state 
in Bohlman v. CoflOLa, 4 Or. 317, and Mus- 
grove V. Bonser, 5 Or. 316. 

What amounts to notice of a prior deed is 
a question that must be determined largely 
by the circumstances of each case. And It 
cannot be denied that, in some instances, the 
question has been decided in favor of the 
party holding the prior deed tmder circum- 
stances well calculated to seriously impair, 
if not destroy, the efficacy of this wholesome 
provision in favor of prompt and proper 
registration of deeds. 

But in this case, according to the allegations 
of the bill, and I think the sti-ong proba-" 
bility of the case also, Marcena Moore at tlie 
time of taking the conveyances to herself 
had actual knowledge of this unrecorded 
deed, and the defendant at the time of the 
conveyance to him had such knowledge also, 
if not personally, then by his agent Anthony 
Moore, who acted for him in making the pur- 
chase and obtaining the conveyance. ■ What- 
ever knowledge the agent had or acquired in 
this case of the prior deed before completing 
the 'purchase for Warren, the law imputes 
to tlie latter aJid he is chargeable with It, 
whether actually communicated to him or 
not Story, Eq. Jur.§40S; Bowman v. Nathan 
(Case No. 1,740]; Varnum v. Milford Ud. 
16,891]; Bank of U. S. v. Davis, 2 Hill. 460; 
Hough. V. Richardson [Case No. 6,722]; 
Bierce v. Hotel Co., 31 Cal. IGO; May v. Le- 



Olaire, 11 Wall. [78 U. S.] 232; The Distilled 
Spirits, Id. 356. 
The demm-rer is overruled. 
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GOODENOW V. MILLIKBN et al. 

[1 Hask. 348.] i 

District Court D. Maine. July, 1871. 

Equity — Fraudulent Pheferexce — Suit bt As- 
signee IN BA^fKUDPToy TO Recover Assets. 

In equity, money paid by a debtor to his 
creditor as a fraudulent preference under the 
bankrupt act of IhQl [14 Stat. 517] may be re- 
covered by the assignee, although the same 
might also be recovered in an action at law. 

In equity. Bill by an assignee [Henry C 
Goodenow], charging that the banki'upt 
within four months of his banki'uptcy pro- 
ceedings, being insolvent and in contempla- 
tion of insolvency or banki*uptcy, with intent 
to give a preference to the respondents [Seth 
M. Milliken and others], who were his cred- 
itors, paid to them $175.00 in money and 
delivered to them a horse in full payment of 
their debt in fraud of the bankrujft act they 
at the time having reasonable cause to be- 
lieve their debtor to be insolvent both of 
which they refused to surrender to the com- 
plainant upon demand. The bill sought dis- 
covery from the respondents of the circum- 
stances and their intent touching the matter 
alleged, and prayed that they be decreed to 
pay to the complainant the money so received 
by them, as stated, and to deliver to him the 
horse mentioned or be'cbarged with its value. 
To so much of the bill as sought a recovery 
of the money received by them, the respond- 
ents demm-red for want of equity; and to 
that portion of the bill praying for a retm-n 
of the horse or its value, the respondents 
pleaded that they had sold the horse and re- 
ceived its value in money before the bill was 
filed, and that the court had not jm'isdiction 
in equity to give relief, as the complainant 
had a plain and adequate remedy at law. 
The cause was set for hearing and heard up- 
on the sufficiency of the demurrer and plea. 

Thomas H. Haskell, for orator. 
William L. Putnam, for respondents. 

FOX, District Judge. The allegations in 
complainant's bill clearly present a fraudu- 
lent preference under the 35th section of the 
bankrupt act It is conceded that the dis- 
trict com*t has conferred upon it by the pro- 
visions of the bankrupt act, the most exten- 
sive and complete powers of a court of equity 
in the adjustment and settlement of the 
bankrupt's estate, and in all ' acts, matters 
and things to be done under and in virtue of 
the bankruptcy, and that its authority in this 
behalf is^co-extensive with that of the com-ts 
of equity in England. It has been repeated- 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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ly held by the supreme court of the United 
States, that the equity jurisdiction of the 
courts of the United States is not regulated 
by or dependent upon the equity powers of 
the respective state courts, but depends up- 
on what is a proper subject of relief in the 
courts of equity in England. It is claimed 
however, that this bill presents a case, un- 
der the judiciary act of 1789 [1 Stat. 73], 
which declares "that suits in equity shall not 
be sustained in either of the courts of the 
Unite'd States, in any case where plain, ade- 
quate and complete remedy may be had at 
law." That from an inspection of the bill, 
it appears that a suit at common law could 
be maintained by the complainant for the 
recovery of the money paid by the bankrupt 
in fraud of the act, and also for the amount 
realized from the sale of the horse, or his 
actual value as the complainant might elect. 
The supreme com't of the United States, has 
repeatedly said "that the above provision in 
the judiciary act is merely declaratory, mak- 
ing no alteration whatever in the rules of 
equity on the subject of legal remedy. It is 
not enough that there is a remedy at law, it 
must be, plain and adequate, or in other 
words, as practical and efficient to the end 
of justice and its prompt administi-ation as 
the remedy in equity." I have no doubt 
that an action at law could be maintained 
by this complainant, but I feel equally confi- 
dent that under the circumstances he had an 
election and can sustain the present bill. 

The bill is founded on fraud. The charge 
is, that the respondents in fraud of the pro- 
visions of the bankrupt act, received the 
money and horse from the banki'upt in pay- 
ment of their claim against him; and the 
purpose and scope of the bill is to invalidate 
and set aside this fraudulent proceeding, and 
to obtain such relief therefrom in money or 
by return of the property as the com't may 
hold the assignee is entitled to. 

In Bean v. Smith [Case No. 1,174], Judge 
Story says, "There are many cases in which 
courts of law and equity exercise a concur- 
rent jurisdiction, and the judiciary act never 
intended to distm'b that jmisdiction. In 
such cases, it is supposed that the remedy 
at law is not iidequate and complete for all 
the purposes for which the plaintiff may 
claim relief. There cannot be a doubt that 
this bill states a case which is entirely fit 
and proper, if it be proved, for the interfer- 
ence of a court of equity. Nothing is more 
common than for com-ts of equity, upon bills 
filed for the purpose, to set aside conveyances 
made to defraud judgment creditors. It is 
a case peculiarly belonging to its jurispru- 
dence, and adequate and complete relief can- 
not be obtained at law." 

In Goiild v. Gould [Case No. 5,G37], the 
same learned judge in 1844 said, "That this 
court is competent in point of jtnrisdiction 
to grant relief in this case, if fully made out 
in proof, notwithstanding similar relief may 
be attainable in the state com-t is a matter 



upon which I entertained no doubt This 
court possesses full jurisdiction in equity in 
all cases of fraud, including fraud in obtain- 
ing judgments and decrees in other courts, 
and is not limited in its exercise to cases 
where by the state laws no relief can be 
granted by the state com-ts. The jurisdic- 
tion is concurrent with the state com"ts in 
all such cases. I know of but a single ex- 
ception which has been allowed, and that is, 
fi-aud in obtaining a will of real or personal 
estate. Even this exception has been 
thought to stand more upon authority than 
principle. In the case of Gaines v. Chew, 
2 How. [43 U. S.] 645, the supreme court 
of the United States said, 'In cases of fraud, 
equity has a concm'rent jurisdiction with a 
com't of law, but in regard to a will charged 
to have been obtained through fraud this 
rule does not hold. It may be difficult to- 
assign any very satisfactory reason for the 
exception.' " 

Washington, J., in Harx'ison v. Rowan 
[Case No. 6,143], says, "Proceeding then upon 
the ground of the established jm-isdiction of 
the comrt of chancery, we know there are a 
number of cases in which a concurrent ju- 
risdiction is exercised by the two courts, and 
in many of them the ground of the equity 
jurisdiction is not that the common law 
com'ts are incompetent to afford a remedy, 
but that such a remedy is less complete than 
the com't of equity from the nature of its 
organization is capable of affording. Cases, 
for example, of fraud * * * are clearly 
cognizable in the common law courts, and 
yet the court of chancery has always exer- 
cised a concurrent jm'isdiction over them up- 
on the ground above mentioned.. We hold it 
therefore to be perfectly clear that when a 
case is otherwise proper for the jurisdiction 
of a court of equity, it is no objection to its 
exercise that the party may have a remedy 
at law. The inquiry must always be, wheth- 
er the case is within any of the general 
branches of equity jurisdiction as claimed 
and exercised by that court." 

In Smith v. Mclver, 9 Wheat [22 U. S.] 
532, Chief Justice Marshall recognizes the 
principle "that courts of equity have con- 
cm^rent jurisdiction with courts of law in all 
matters of fraud," 

The ob j ection, that this bill is to recover mere- 
ly a claim for so much money, is disposed of 
by Shawhan v, Wherrett, 7 How. [48 U. S.l 
641, which was a bill in equity brought by 
an assignee in bankruptcy under act of 1841, 
charging, that the respondents being credit- 
ors of the bankrupt had filed their bill prior 
to the commencement of proceedings in bank- 
ruptcy before the state court in Kentucky, 
claiming that a certain conveyance of the 
bankrupt was fraudtdent and void as to his 
creditors; that the court had decided the 
same to be void, and ordered the property 
to be sold for the benefit of creditors, and 
had since proceeded to seU the real and per- 
sonal estate of the bankrupts and that the 
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defeudants claimed a lien upon the proceeds 
of tbe sales by virtue of their proceedings 
in the state court The assignee by his bill 
prayed as to the movable proper^, which 
was of the banlirupt, and which the defend- 
ant had caused to be sold under the decree 
of the state court, that the defendant be ad- 
judged to pay to him the amount of said sales. 
Such was the decree of the disti-ict court, 
and it was affirmed by the supreme com't of 
the United States. The whole controversy 
in this suit in equity was respecting the pro 
ceeds from sales of the personal estate, which 
had passed to the assignee unincumbered by 
any lien" as was claimed by the respondents. 
It could have been determined in a suit at 
law whether the lien existed or not in favor 
of the respondents upon these proceeds, and 
if the lien did not exist, the value of the 
property or the amount realized from its 
sale could in such a suit have been recovered 
as damages, but the court sustained the bill, 
as it was proper to determine as to the ex- 
istence of the alleged lien, just as in the pres- 
ent case it is pi-oper for the court to deter- 
mine whether the transactions of the parties 
vested a good title to the money and horse 
in these respondents, or whether it was void 
for fraud, aud thereby the respondents rend- 
ered accoimtable for the property or its 
value to the complainant 

In Chemung Canal Bank v. Judson, 8 N 
T. 263, the validity of a decree of the dis- 
trict court of the United States in equity 
proceedings under the former bankrupt act 
came before the com-t of appeals in New 
York for decision. By this decree a volun- 
tary preference given by the bankrupt to the 
bank was adjudged fraudulent and void and 
set aside, and damages to the amount of 
?6,79G, decreed to the assignee, that being, 
tlie sum which had been received by the bank 
under the preference. The court of appeals 
(page 263) deelai-ed "That the proceeding be- 
fore the disti'ict court was one clearly of 
equity jurisdiction. The object of it was to 
set aside the volimtary assignment made pre^ 
vious to the petition in bankruptcy, and to 
call the voluntary assignee and the plain- 
tiff to account for what they had received 
in fraud of the banliruptcy." 

In 1 Daniell, Ch. Pr. 576, it is laid down, 
that amon^t other cases in which courts of 
equity and com*ts of law entertain concm*- 
rent jurisdiction are those arising from frauds; 
therefore when fraud is made the ground for 
the interference of the com*t a demurrer will 
not hold. 

Judge Story says (Story, Eq. Jur. § 440), 
"We may conclude this head by calling the 
attention of the reader to the remark, which 
has been necessarily introduced in another 
place, that courts of equity will exercise a con- 
current jurisdiction with courts of law in aU 
matters of fraud, excepting only of fraud in 
obtaining a will, which if of real estate is 
constantly referred to a court of law to de- 
cide it, in the shape of an issue of devisavit 
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vel non; and which if of personal estate, is 
in England cognizable in the spiritual or ec- 
clesiastical courts. * * * No other except- 
ed case is known to exist and it is not easy to 
discern the grounds upon which this excep- 
tion stands in point of reason or principle, al- 
though it is clearly settled by authority." In 
Jones V. BoUes, AYall. [76 U. S.] 349, Mr. Jus- 
tice Bradley says, "Equity has always had ju- 
risdiction of frauds, * * « and it does not 
depend' on discovery." 

Applying the principle of these authorities 
to the present cause, the bill must be sus- 
tained because of its very foundation and 
ground, which is an alleged fraudulent pref- 
erence received by the respondents from the 
bankrupt, contrary to the provisions of the 
bankrupt act. Whether this transaction was 
fraudulent or not is the primary matter of 
investigation, and this the court is to pass 
upon, and determine whether the respond- 
ents are or not chargeable therewith, and so 
affected by the fraud that the contract must 
be vacated and wholly set aside by the court, 
and it be decreed that they have no right to 
retain in their hands the avails of the fraud 
as against the assignee in bankruptcy. In 
the present case, the fraud may be easily 
established, may be much more susceptible 
of proof than in cases of a more intricate 
character; but in all these cases, jurisdic- 
tion does not depend on the facility of proof 
in establishing the fraudulent preference, 
but on the question of the validity of the 
respondent's title to the property, and wheth- 
er or not they hold certain estate, real or 
personal, by a title fraudulent and void as 
against the assignee. The alleged fraud 
gives the court in equity jurisdiction to in- 
stitute the investigation, and proceed to in- 
quire whether the transaction was in fraud 
of the provisions of the act, and if it so 
appears, then by its dea'ee to vacate and 
annul the entire transaction, and afford such 
other relief by a decree for damages, or 
restoration of the property itself as it may 
tliink most expedient As Mr. Justice Wash- 
ington has remarked, "The inquiry must be 
whether the case is within the general branch- 
es of equity jui'isdiction as claimed and ex- 
ercised by courts of equity." The allega- 
tions in the present bill being, that the rights 
as set up to the fund or property by the 
respondents were acquired by them in fi'aud 
of the bankrupt act and the com-t being 
called upon by the assignee to so determine, 
and thereupon to declare them null and void, 
the case, as I think, is brought within that 
comprehensive branch of equity jurisdiction 
of setting aside and vacating conveyances- 
made hy a debtor in fraud of ,his creditors. 
In such cases, courts of equity grant relief 
upon the ground of fraud established by 
presumptive evidence, which evidence courts 
of law would not always deem suilicient 
proof to justify a verdict at law. Story, 
Bq. Jur. ■§ 190, So far as I am advised, the- 
practice of the disti*ict courts of the United 
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States in matters of this nature arising un- 
der the present bankrupt act has been in 
conformity with these views. 

In Ahl V. Thorner [Case No. 103], Leavitt, 
J., sustained a petition in equitj^ by an as- 
signee for the recovery of $4,990, alleged to 
have been paid by the bankrupt to Thorner 
in fraud of the provisions of the bankrupt 
act, the amount having been paid to him to 
protect him against his liability as an en- 
dorser of the notes of the bankrupt. A de- 
cree was rendered in favor of the assignee 
for the amount thus received. This case is 
in all respects similar to the present on the 
questions now before the court for its ad- 
judication, being nothing but a bill for in- 
validating the preference and for restoration 
of the amounts paid hy the bankrupt. 

In Campbell v. Traders' Bank [Id. 2,370],— 
Drummond, J.,— it was decided that an as- 
signee might recover, by a bill in equity, of 
the respondents, the proceeds of a stock of 
goods which had been sold by them on an 
execution against the bankrupt, he having 
sufCered his property to be taken on the 
execution, and thereby given the bank a 
fraudulent preference. The learned judge 
says, "The bank has obtained an unwaxTant- 
able preference, the property has been sold 
and the money paid over to them, and I 
hold the bank is responsible for the proceeds 
of the sale. There was besides, a payment 
of over $300 made on the debt from money 
in the hands of the Traders' Bank on tne 
29th of May for which a check was given, 
and there was §900 of money which was 
levied on in the hands of the bank by the 
sheiifE at its instance. I think these inci- 
dents will have to follow the principal; that 
the result of the reasoning which has been 
stated leads necessarily to the conclusion 
that the same consequences flow from the 
payment and levy of these sums, and there- 
fore that they would be included as a part of 
the amount of damages for which the Trad- 
ers' Bank would be responsible, and also for 
the interest from the time of the receipt of 
the money." 

Graham v. Stark [Case No. 5,676] was a 
proceeding in equity by an assignee to have 
certain chattel mortgages given by the bank- 
rupt set aside as fraudulent preferences un- 
der the bankrupt law. The property mort- 
gaged had been disposed of by the respond- 
ents. The assignee prevailed in the suit, 

Driggs V. Moore [Case No. 4,083] was a bill 
in chancery brought by an assignee to have 
certain mortgages given by the bankrupt set 
aside, and that the mortgagees should be held 
accountable for the proceeds of the mort- 
gaged property as fraudulent preferences. 
The decision of the court was, having f oimd 
that the mortgage was made with a view 
to giving a preference, "It foUows that there 
must be a, decree in favor of complainant for 
the value of the property taken by defend* 
ants. I shall adopt the amount brought on 
sale, as the fair value * * with interest." 



In that case the sale was by defendants be- 
fore any proceedings in bankruptcy had be^n 
instituted, so that it was as clearly a money 
demand, i. e., for tlie value of the property 
mortgaged, as the present claim is for the 
money received by respondents, defendants, 
however, in the court first adjudicating that 
the transaction was fraudulent and vacating 
by its decree the w^hole contract 

Scammon v. Cole [Id. 12,433], decided in 
this district, was in all its essential particu- 
lars like the present, being a bill in equity 
by an assignee to recover certain personal 
property which had been conveyed to the re- 
spondents by the bankrupt as a fraudulent 
preference, and also for compensation for the 
value of some of the mortgaged property 
which had been sold by the mortgagees. 
The bill was sustained upon both branches. 

Wilson V. Brinkman [Id. 17,794] was a case 
similar to that of Campbell v. Traders' Bank 
[supra], and with a like result. The as- 
signee by bill in equity recovered the pro- 
ceeds of the sale. 
These decisions are sustained by the opin- 
1 ion of Swayne, J., in Bill v. Beckwith [Case 
No. 1,406], and although Nelson, J., in He 
Bonesteel [Id. 1,627], held that a summary 
petition in equity was not the proper remedy 
for the assignee to recover the assets of the 
I estate, yet he granted the assignee leave to 
: amend and file his bill in the usual way for 

the recovery of the assets. 
; It is fm-ther claimed by the complainant 
I that his bill may be maintained as a bill of 
\ discovery. It eei-tainly contains some point- 
ed interrogatories, calling upon the respond- 
ents to disclose their knowledge of the stand- 
ing of the bankrupt at the time of the pay- 
ment, and of their purpose and object in re- 
ceiving it from him; but as the bill is framed 
it cannot be sustained as a simple bill of dis- 
covery, as it nowhere, that I have found, con. 
tains the necessary allegations that the conj- 
plainant is unable to prove these facts by oth- 
er testimony, and that the discovery of them 
by the respondent is indispensable. Demur- 
rer overruled. Plea adjudged bad. 
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In re GOODFELLOW. 

[1 Lowell, 510; 1 3 N. B. R. 452 (Quarto, 114;; 

3 Am. Law T. Rep. Bankr. 69; 1 Am, Law 

T. Rep. Bankr. 179.] 

District Court, D. Massachusetts. 1870. 
B.iSKKUPTcy — Petition by Alien Resident — Ef- 
fect OP Adjudication— Fkaudulext Con- 

VETAXCE IX FOKEIGN JURISDICTION. 

1. An alien residing in the United States may- 
be adjudged a bankrupt on his own petition. 

[Cited in Re Burton, Case No. 2,214; Re Ives, 
Id. 7,115; Allen v. Thompson, 10 Fed. 124.] 

2. Such an alien, owing debts here, may pe- 
tition as soon as his residence is acquired. 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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3. An adjudication of bankruptcy upon a toI- 
imtary petition is a conclusive finding that the 
-petitioner is insolvent and owes more than three 
hundred dollars, but not that he is within the 
jurisdiction of itie court in other respects. 

[Cited in Re Dunkle, Case No. 4,160; Re 
Thomas, Id. 13,891.] 

4. It seems, that an alien debtor who, when 
residing abroad, has made conveyances which 
would be preferences under our bankrupt law 
[of 1867 (14 Stat. 517)], and then within sis 
months comes to the United States and goes in- 
to bankruptcy, is not entitled to his discharge. 

[Cited in Re Marter, Case No. 9,143; Re 
Seeley, Id. 12,628.] 

5. If such a debtor has made conveyances 
at his home, in New Brunswick, which are 
fraudulent at common law, and on a secret 
trust for himself, he cannot have his discharge 
in bankruptcy here. 

In bankruptcy. 

I. Knowles, Jr., for creditor. 
C. A. F. Swan, for bankrupt. 

LOWELL, District Judge. Joseph Good- 
fellow, the bankrupt, was born in the prov- 
ince of New Brunswick^ and he resided there 
until last December. In 1S6S, he became a 
iiartner with one Stone, whose domicile was 
In New Hampshire, in a trade between the 
British provinces and Boston, and the firm 
owe debts here. In December, the bankrupt 
was arrested in Boston, and gave a recog- 
nizance, according to the law of .the state, 
to appear before a magistrate within a cer- 
tain time, and take the oath for the relief of 
poor debtors. He afterwards applied to take' 
the oath, and pending the hearing thereon' 
j)etitioned this court, on the 5th of January, 
to be adjudged a bankrupt, alleging that he . 
resided in Boston, and had carried on busi- 
ness there for fourteen months next preced- 
ing the date of Ms petition. He was duly 
adjudged a bankrupt accordingly, but the 
first meeting has riot been called, nor has an 
assignee been appointed. The creditor at 
whose suit he was arrested now petitions 
that the proceedings may be vacated for 
want of jurisdiction, alleging the debtor to 
T)e a non-resident alien. 

The point is taken on behalf of the bank- 
rupt that the adjudication itself is a conclu- 
sive finding of all the facts necessary to sup- 
liort it No doubt^ the petition is conclusive 
evidence that the debtor is insolvent and 
desires to take the benefit of the act, and 
.perhaps the fact that he owes =$300 may be 
conclusively found by the adjudication; but 
upon a fact which goes to defeat the jurisdic- 
tion of the court over the supposed bank- 
rupt, it cannot be so. Such a fact as that 
may be shown by plea and proof in any 
court by a person not estopped to show it, 
-and it cannot be that the only exception is 
of the court in which the void proceedings 
iihemselves are pending. Nor is the adjudi- 
cation binding as a judicial decree, which 
milst be impeached, if at all, in a higher 
court It is made ex parte, without notice 
i;o creditors, and is entirely under the con- 
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trol of this com-t upon due proof that it 
ought to be annulled, at least in this stage 
of the cause. 

The decision, then, depends upon the 
soundness in fact and in law of the petition- 
er's objections to the bankrupt's right to ap- 
ply to this court, which are, that he is not 
a resident of Boston, and if he is, that he 
has not been so for six months, and in either 
case is not within the statute. 

Section eleven makes every person resid- 
ing within the jurisdiction of the United 
States who owes a certain amount of debts 
subject to the act, and it is not denied that 
resident aliens are here included. Judd v. 
Lawrence, 1 Cush, 531. If confirmation were 
needed, it is found in the latter part of the 
same section, which prescribes a special 
form of oath for citizens of the United 
States; clearly showing that some others 
than citizens are capable of being petition- 
ers. But it is said that an alien must have 
resided for six months within the district be- 
fore he can apply to the court If the re- 
quirement were imqualified that the appli- 
cation must be in the district wherein the 
debtor has resided for the six months next 
before the filing of his petition, it might be 
a necessary inference, though one which 
would lead to most unfortunate consequen- 
ces, that a debtor who had changed his resi- 
dence within six months could not apply at 
all, notwithstanding the previous worBs, 
which include all persons residing within 
.the jurisdiction of the United States. But 
the qualification is not absolute, it is for, the 
six months, "or for the longest period during 
such six months," and the meaning is plain 
.that, if thedeotor has changed his residence 
within the United States during the six 
months, he must apply in that district in 
which his residence has during that time 
been the longest And if he has had but 
one residence within the United States of 
less than six months, his application in the 
district where he resides is made in the dis- 
trict in which he has resided the longest, 
though it be made on the day after his resi- 
dence . was established. As if a citizen of 
the United States residing abroad, but trad- 
ing here, returns to his native domicile and 
files his petition immediately. Or in the 
case before Judge Blatchford, where a firm 
had carried .on business in New York for 
only two months out of the six In re Fos- 
ter [Case No^ 4,962]. If, then, a person re- 
sides within the United States, and no dis- 
trict can be shown in which he has had a 
longer residence (within six months) than 
that in which he petitions, he has chosen the 
proper district 

I assume, for the purposes of this case^ 
as the construction least favorable to the 
jurisdiction I am upholding, that the resi- 
dence mentioned^ in the first part of section 
twelve is equivalent to domicile, which was 
its meaning under the insolvent law of Masi- 
sachusetts (McDaniel v. King, 5 Cush. 469); 
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and that an alien who has never lived here 
at all, though he may have traded here 
through agents, could not be made bank- 
rupt here even if he might ,happen to be 
temporarily within the jurisdiction. The 
law is otherwise in England, because stran- 
gers or aliens have been included in terms, 
in all their statutes of bankruptcy since that 
of James I. But our statute has followed 
that of Massachusetts in this respect, though 
in the matter of this six months, or longest 
period, it is based on that of England. But 
it is not necessary to pass upon this point, 
nor to inquire whether any residence short 
of the acquisition of a domicile would under 
any circumstances, fall within the act, be- 
cause, upon the evidence, which comes whol- 
ly from the debtor himself, who was ex- 
amined orally before me, and which I have 
carefully considered, but need not recapitu- 
late, I feel bound to hold that he was domi- 
ciled here on the 5th of January. The credit- 
or's petition is dismissed, and the cause will 
proceed before the register. 

The case was afterwards brought on again 
in 1870 upon specifications, filed by the same 
creditor, in opposition to the banla-upt's dis- 
charge; and there was evidence tending to 
show that he gave preferences to certain 
creditors in New Brunswick while he lived 
there, within six months of his petition to 
the court here, and that he had made a 
deed of a farm to his brother-in-law to de- 
lay, hinder, and defraud creditors generally. 

I. Knowles, Jr., for opposing creditor, 

C. P. Hinds, for bankrupt. 

LOWELL, District Judge. It has been 
argued in behalf of the bankrupt, that, grant- 
ing the preferences to have been made, and 
to be within the period contemplated by the 
statute, still they were made while he was 
a resident of the province, not subject to om: 
law and not contemplating bankruptcy imder 
it, and that in such a case the law cannot 
affect him; and as it is not shown that the 
acts were illegal when and where they were 
done, they must be presumed to have been 
legal, and if so, they are good wherever they 
may be sought to be impeached. There is 
much force in this argument, and, indeed, 
it would be irresistible if the question were 
of the title to the goods or money con- 
veyed in preference, or of any criminal re- 
sponsibility; but the question here is, wheth- 
er a person who applies to be dischai'ged 
from his debts must not show that he has 
complied with the conditions imposed by 
law, even although he was not aware of 
them and was not subject to the law when 
he did the acts. Congi-ess has an undoubt- 
ed right to annex such conditions as it 
chooses to the grant of a discharge. It 
might enact, for instance, that certain things 
done before the passage of the act should 
be ground for refusing it And this seems to 
me an analogous case. The statute says: 
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"You shall not be released if you have given 
certain preferences." Now, preferences are 
not necessarily illegal; they ai-e the payment 
of just debts. It depends altogether upon 
the fact of subsequent banlo-uptcy within a 
certain time whether they turn out to be 
legal or not The fact that the transaction 
is legitimate between the parties and even 
against all the world is not important if the 
intent existed in the mind of the debtor. 
The act requires an equal disti-ibution of the 
estate, and if this fails through the act of 
the debtor, as, for instance, if he have lost 
a part of it in gaming," the discharge is not 
granted. It is not a punishment; it is not re- 
troactive. It is simply a condition prece- 
dent Were this otherwise, creditors might 
be treated very unequally and unjustly, and 
yet lose all remedy. Let us suppose a non- 
resident alien ti-ading with this country. If 
there is any bankrupt law in his own country, 
he must divide all his estate equally among 
his foreign as well as his domestic creditors; 
for that is the main feature of all banla-upt 
laws throughout the civilized world. If he 
does this he obtains a discharge, which is 
good throughout the world, according to the 
better opinion. I am not now speaking of a 
discharge by the authority of one state of 
this Union, which is limited by the federal 
constitution. Speaking generally, the dis- 
charge is good everywhere, and all creditors 
are treated alike. But suppose there is no- 
banlcrupt law. By the common law, a debt- 
or may prefer any one or more creditors, and 
he naturally favors those at home, but he 
gets no binding discharge from all his debts. 
Then he comes here, and sas's, *T have divid- 
ed my property as I chose, in the absence 
of a banki-upt law at my former residence, 
and now I will obtain the advantages of 
your bankrupt law without its disadvantages, 
and thus obtain the benefit of both jurisdic- 
tions." I have referred to sucli a case, whicli 
appears to be much like the present one, in 
order to show my view of the intent of con- 
gress, and the reasons for it If the estate 
of the debtor has been disposed of in accord- 
ance with the statute, a discharge shall be 
granted; otherwise, not It may be said to- 
be a great hardship that a foreign merchant 
should be requix-ed to conform to laws that 
he knows nothing of, as, for instance, to 
keep books of account which the laws of 
his own country do not require him to keep. 
The answer is, that in coming here for the 
benefits of a discharge from his debts he 
adopts the law, and must take it as he finds 
it Indeed, it is not easy to see any dis- 
tinction between citizens and aliens in this 
respect A citizen who owns property and 
carries on business in other countries, can- 
not do acts which are perfectly lawful there, 
and still obtain the benefits of our statute, if 
the acts are such as will be a bar to the 
discharge. 

I do not, however, find it necessary to pass 
conclusively upon this question of preference,. 
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because tlie evidence shows a conveyance of 
a farm by tlie bankrupt to bis brotber-in-law 
under very suspicious cb'cumstances; not as 
a preference, but for purposes of conceal- 
ment It is testified tbat the deed -was made 
at a time and imder circumstances when it 
is most probable it was intended to save it 
from being taken on execution. The expla- 
nation of the debtor is not satisfactory. He 
says he gave the deed merely as secm-ity for 
certain liabilities; but it is proved that they 
had ah-eady been secured. Taking all the 
facts and cu"cumstances it seems to be made 
out by the weight of the testimony that this 
conveyance was in fraud of creditors genei*- 
ally. I cannot assume that such an act is 
lawful anywhere. And if it were, still the 
petitioner could not be discharged, because 
the presumption is that he has still a sub- 
sisting interest in the farm which he has not 
procured to be surrendered to his assignee. 
Discharge refused. 



Case "No, 5,637. 

GOODFELLOW v. MUOKEY et al. 

[1 McOrary (1881) 23S.] i 

Circuit Court, D. Kansas. 

iKDiAN Treat?— CoNSTUUCTioN op Gbant Made 
Thebebt— lifDiAN Title Possessobt in Gen- 
EUAL — Pottawatomie Treatt, Kot a Gkast in 
Presesti. 

1. Grants and reservations claimed under In- 
dian treaties are strictly construed against the 
grantee or beneficiary. 

2. It lias been uniformly held by the supreme 
court of the United States that, in the absence 
of express legislation by congress to the con- 
trary, the Indian title is but a right of occu- 
pancy, the fee remaining in the United States. 

3. The treaty between the United States and 
the Pottawatomie tribe of Indians, of Novem- 
ber 15, 1861 (12 Stat. 1192), is not an excep- 
tion to this general rule, and does not amount 
to a grant in presenti. 

[At law- Action by William Goodfellow 
against .Joseph Muckey, Mary Muckey, and 
L. H. Ogee,] 

Before DILLON, Circuit Judge, and FOS- 
TER, District Judge. 

FOSTER, District Judge. This is an action 
of ejectment brought by the plaintifE to re- 
cover the south half of section thirty, town 
ten, range fifteen, in Shawnee county, Kansas, 
The plaintiff claims title by a master's deed, 
made under judicial sale, of land on decree of 
a foreclosure of a mortgage executed by 
Joseph Muckey. The land in controversy was 
allotted to Mary Muckey, a minor, under the 
treaty between the United States and the Pot- 
tawatomie tiibe of Indians, concluded on the 
fifteenth day of November, 1861 (12 Stat. 
1392), and afterwards, on the sixteenth day 
of May, 1870, patented to Joseph Muckey, the 
head of a family, under the provisions of ar- 

1 [Reported by Hon. Geo, W. McOrary, Cir- 
cuit Judge, and here reprinted by permission.] 



tide six of the treaty between the United 
States and the Pottawatomie tribe, concluded 
February 27, 1867 (15 Stat 533). 

So much of the treaty of 1861 as is pertinent 
in this case is as follows: 

"Article 1. The Pottawatomie tribe of In- 
dians, believing that it wUl contribute to the 
civilization of their people to dispose of a 
portion of their present reservation in Kansas, 
consisting of five hundred and seventy-six 
thousand acres, which w^as acquu-ed by them 
for the sum of $87,000, by the fourth article 
of the treaty between the United States and 
the said Pottawatomies, proclaimed by the 
president of the United States on the twenty- 
third day of July, 1846, and to allot lands in 
severalty to those of said tribe w^ha have 
adopted the customs of the whites and de- 
sire to have separate tracts assigned to them, 
and to assign a portion of said reserve to those 
of the tribe who prefer to hold their lands in 
common; it is therefore agreed by the parties 
hereto that the commissioner of Indian af- 
fairs shall cause the whole of said reservation 
to be surveyed in the same manner as the pub- 
lic lands are surveyed; the expense thereof 
shall be paid out of the sales of land herein- 
after provided for, and the quantity of land 
hereinafter provided, to be set apart to those 
of the tribe who desire to take their lands in 
severalty, and the quantity hereinafter pro- 
vided to be set apart for the rest of the tribe 
in common, and the remainder of the land, 
after the special reservation hereinafter pro- 
vided for shall have been made, to be sold for 
the benefit of said tribe. 

"Article 2. It shall be the duty of the agent 
of the United States for said tribe to take an 
accurate census of all the members of the 
tribe, and to classify them in separate lists, 
showing the names, ages and number of those 
desiring lands in severalty and of those de- 
siring lands in common, designating chiefs 
and head men respectively, each adult choos- 
ing for himself or herself, and each head of 
the family for the minor children of such 
family, and the agent for orphans and persons 
of an unsound mind; and thereupon there 
shall be assigned, under the direction of the 
commissioner of Indian affairs, to each chief, 
at the signing of the treaty, one section; to 
each head man, one-half section; to each other 
head of a family, one-quarter section; and to 
each other person, eighty acres of land, to in- 
clude in every case, as far as practicable, to 
each family, their improvements, and a rea- 
sonable portion of timber, to be selected ac- 
cording to the legal subdivision of survey. 
When such assignment shall have been com- 
pleted, certificates shall be issued by the 
commissioner of Indian affajrs for the tracts 
assigned in severalty, specifying the names 
of the individuals to whom they have been 
assigned, respectively, and that said tracts 
ai'e set apart for the perpetual and exclusive 
use and benefit of such assignees and their 
heirs. Until otherwise provided by law, 
such tracts shall be exempt from levy, taxa- 
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tion or sale, and shall be alienable in fee, or 
leased or otherTvise disposed of, only to the 
United States or to persons then being mem- 
bers of the Pottawatomie tribe, and of In- 
dian blood, "with the permission of the presi- 
dent, and under such regulations as the sec- 
retary of the interior shall provide, except 
as may be hereinafter provided; and on re- 
ceipt of such certificates the person to "whom 
they are issued shall be deemed to have re- 
linquished all right to any portion of the 
land assigned to others, in severalty, or to a 
portion of the tribe in common, and to the 
proceeds of the sale of the same whensoever 
made- 

"Article 3. At any time hereafter when the 
president of the United States shall have be- 
come satisfied that any adults, being males 
and heads of families, who may be allottees 
under the provisions of the foregoing article, 
are sufiiciently intelligent and prudent to 
control their affairs and interests, he may, 
at the request of such persons, cause the 
lands severally held by them to be convey- 
ed to them by patent in fee simple, with 
power of alienation; and may, at the same 
time, cause to be paid to them, in cash or in 
the bonds of the United States, tlieir propor- 
tion of the cash value of the credits of the 
tribe, principal and interest, then held in 
trust by the United States, and also as the 
same may be received, their proportion of 
the proceeds of the sale of lands under the 
provisions of this treaty; and on such pat- 
ents being issued and such payments order- 
ed to be made by the president, such com- 
petent persons shall cease to be members 
of said tribe, and shall be become citizens 
of the United States, and thereafter the land 
so patented to them shall be subject to levy, 
taxation and sale, in like manner with the 
property of other citizens; provided, that 
before making any such application to the 
president, they shall appear in open court 
in the district court of the United States for 
the district of Kansas, and make the same 
proof and take the same oath of allegiance 
as is provided by law for the naturalization 
of aliens, and shall also make proof to the 
satisfaction of said court that they are suf- 
ficiently intelligent and prudent to control 
their affairs and interests, and that they 
have adopted the habits of civilized life, and 
have been able to support, for at least five 
years, themselves and families. 

"Article 4, To those members of said tribe 
who desire to hold their lands in common, 
there shall be set apart an undivided quan- 
tity sufficient to allow one section to each 
chief, one-half section to each head-man, and 
one hundred and sixty acres to each other 
head of a family, and eighty acres of land 
to each other person, and said land shall be 
held by that portion of the tribe for whom it 
is set apart, by the same tenure as the whole 
reserve has been held by all of said tribe, un- 
der the treaty of one thousand eight hundred 
and forty-six. And upon such land being as- 



signed in common, the persons to whom it is 
assigned shall be held to have relinquished all 
title to the land assigned in severalty, and in 
the proceeds of sales thereof whenever made." 

Under the third article of this treaty a cer- 
tificate of allotment for this land was issued to- 
Mary Muckey, numbered 1,285, said allottee 
being a child perhaps a year old. 

The sixth article of the treaty of 1867 reads 
as follows: 

"Article 6. The provision of article third of 
the treaty of April nineteenth, eighteen hun- 
dred and sixty-two, relative to Pottawatomies 
who desire to become citizens, shall continue in 
force, with the additional provision that, be- 
fore patents shall issue and full payments be 
made to such persons, a certificate shall be- 
necessary from the agent and business com- 
mittee that the applicant is competent to man- 
age his own affairs; and when computation is 
made to ascertain the amount of the funds to 
j which such applicants are entitled, the 
I amounts invested in the new reservation pro- 
vided for in the treaty shall not be taken into 
account; and where any member of the tribe 
shall become a citizen under the provisions of 
the said ti*eaty of eighteen himdred and sixty- 
two, the families of said parties shall also be 
considered as citizens, and the head of the 
family shall be entitled to patents and the pro- 
portional share of funds belonging to his fam- 
ily; and women who are also heads of fami- 
lies, and single women of adult age, may be- 
come citizens in the same manner as males." 

Under this article a patent for said land was 
issued to Joseph Muckey as the head of the. 
family. The patent recites the issuing of the 
certificate of allotment, but purports to con- 
vey the absolute title in fee to the? patentee. 
Joseph Muckey mortgaged the land, and the 
mortgage was foreclosed, the land sold, and 
this plaintiff became the purchaser thereof. 

The question arises, did Joseph Muckey 
have such a title that he could make a valid 
conveyance ? The plaintiff maintains that the 
patentee held the absolute fee simple title free 
from all equities or trusts in favor of tiie 
allottee. On the other hand it is claimed by 
defendants, that by the treaty of 1861, and 
the certificate of allotment issued in pm*- 
suance thereof to Mary Muckey, the whole 
title of the government to the land passed to 
the allottee as by absolute, irrevocable grant, 
and that the patent subsequently issued to 
Joseph jiluckey as the head of the family, un- 
der article six of the treaty of 1867, was ab- 
solutely null and void. 

As a rvde, legislative grants must be inter- 
preted, if practicable, so as to effect the in- 
tention of the grantor, but if the words ai'e 
ambiguous, the true rule is to consti'ue them 
most strongly against the grantee. Bice v. 
Railroad Co., 1 Black [66 U. S.] 360. All 
grants of this description are strictly con- 
strued against the grantee; nothing passes 
but what is conveyed in clear and explicit 
language. Railroad Co. v. Litchfield, 23 How. 
[64 U. S.] 66. This rule of consti-uction may 
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very aptly lie applied to grants and reserva- 
tions claimed under Indian treaties. It lias 
been tlie traditionary policy of the govern- 
ment In treating with the Indian tribes, to 
reserve from the public domain tracts of land 
for the use and occupation of the Indian 
tribes, and to limit them to such reservations. 
The right of the Indians to have and occupy 
these lands for themselves and their families, 
has been gi-anted in language more or less 
comprehensive, but always evincing a pur- 
pose on the part of the general government 
to limit the Indian title to the use and occu- 
pation of the land. In some instances their 
lands have been patented to them in fee sim- 
ple so long as they should exist as a nation 
and remain on the land. Such were the pro- 
visions of the treaties with the Senecas and 
the Shawnees, made in 1861. 7 Stat. 349, 
352. In most treaties the words "set apart" 
and "reserved" ' are used in appropriating 
portions of the public lands for the homes of 
the Indian tribes. In the treaty with the 
Menomonies of Wisconsin, in 1831 (7 Stat 
342), the following language was used: "The 
following described tract of land, at present 
owned and occupied by the Menomonie In- 
dians, shall be set apart and designated for 
theh" future homes." The supreme court in 
construing this treaty use the following lan- 
guage: "The land thus recognized as be- 
longing to the Menomonie tribe, embraced 
the section in controversy in this ease. 
* * * But the right that the Indians held 
was only that of occupancy. The fee was in 
the United States subject to that right, and 
could be transferred by them whenever they 
chose." Beecher v. Wetherby, 95 tJ. S. 525. 
It has been uniformly held by the supreme" 
court that the Indian title was but a right 
of occupancy, the fee remaining in the Unit- 
ed States. U. S. v. Cook, 19 WaU. [86 U. S.] 
592; Johnson v. Mcintosh, 8 Wheat [21 U. S.] 
574; Worcester v. Georgia, 6 Pet [31 U. S.] 
580; Cherokee Nation v. Georgia, 5 Pet [30 
U. S.] 48; Fletcher v. Peck, 6 Cranch [10 U. 
S.] 142; 1 Kent, Comm. 259. And unless 
there is a clear and explicit provision in the 
treaty, showing that the government intend- 
ed to make a grant in fee simple, the court 
will not presume a new departure has been 
made, or that a different policy from that 
pursued in the past was intended. Now, 
thei-e is but little in this treaty to justify the 
court in finding a grant made or intended 
to be made to the allottees. 

It was undoubtedly the desire of the gov- 
ernment to induce the Indians to adopt the 
modes and habits of civilized life whenever 
it could be accomplished, and as a step in 
that du*ection, the plan of allotment in sev- 
eralty to those of the tribe who iiad adopted 
the customs of the whites, and were willing 
to abandon all claims to the common lands 
and funds, was adopted. It was optional 
with the adult Indian to have his land in 
common with the tribe, or to have it allotted 
to him in severalty; the head of the family 
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choosing for the minor children, and the 
agent for orphans and those of xmsoimd 
mind. It fui*ther provides that certificates 
shall issue to the allottees for the tracts as- 
signed in severalty, specifying the individuals 
to whom they had been assigned respective- 
ly, and that said tracts are set apart for the 
perpetual and exclusive use and benefit of 
said assignees and their heirs. The allotted 
lands were exempt from taxation and sale, 
and were not alienable by the allottee. That 
the contracting parties to this treaty did not 
regard the fee as becoming invested in the 
allottee by vh'tue of article two, and the cer- 
tificate issued in pm'suance thereof, is demon- 
strated by the next article, for it is therein 
provided how the adult allottees may obtain 
that title. It provides in substance that when 
he should make it appear to the United 
States district com-t that ha had adopted the 
habits of civilized life, and that he was suffi- 
ciently intelligent and prudent to control his 
own affairs, and take the oath of allegiance, 
etc., he could then apply to the president of 
the United States for a patent, and the presi- 
dent, on being satisfied that he was compe- 
tent to conti'ol his own affah*s, might cause 
the lands to be conveyed to him by patent in 
fee simple with power of alienation; and 
when the patent was made and the fund dis- 
tributed, the patentee became a citizen of 
the United States and ceased to be a member 
of the tribe, and the lands were subject to 
taxation, sale, etc. That the contracting par- 
ties anticipated that these allotments would 
ultimately ripen into perfect titles through 
the proceedings specified in article three, is 
altogether probable; but that event might or 
might not happen. If the intention of the 
grantor is the controlling consideration in 
construing this treaty, aS decided in Kice v. 
Railroad Co., supra, what better evidence is 
needed of that intention than the treaty of 
1867, which was assented to and approved by 
the Pottawatomies themselves? The fourth 
and sixth articles of that treaty are quite 
inconsistent with the idea of a grant in 
present! under the former treaty. 

The principal object of the treaty of 1867 
was clearly to cause the removal to the In- 
dian^ Territory of such of the tribe ^as had 
not and would not become citizens. Arti- 
cle four required a registry to be made under 
the control of the agent showing the names 
of aU members of the tribe who desired to 
remove to the new reservation, and of all 
who desired to remain and become citizens. 
Now under the former treaty, the head ofi the 
family may have become a citizen and re- 
ceived, a patent for his land, and was no 
longer a member of the tribe, while his minor 
children, and perhaps his wife, were still 
members of the tribe, without provision for 
severing that relation. So it resulted that 
he could not elect to go to the new reserva- 
tion, while his family might Here was a 
capital opportunity for this imnaturalized fe- 
male, the mother of this unregenerated brood, 
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to assert the docti-me of woman's rights, and 
lead them all off to the Indian country, leav- 
ing the newly fledged male citizen the victim 
to his vaulting ambition to taste the fniits 
of civilization and become a white man. 
This peculiar situation called for some relief, 
and hence the provision in the sixth article 
making the whole family citizens in cases 
where the head had or should become a citi- 
zen. Why the patent should be issued to 
him for all the land allotted to his family is 
not so apparent But they were then all citi- 
zens of the United States and no longer In- 
dians. They had passed fi*om the tutelage 
and control of the government, and become 
invested with all the privileges of other citi- 
zens. "What was to be done with the title 
to their lands? Should the government hold 
it until they became of age or make convey- 
ance dii-ectly to the minoi allottees; or place 
it in the head of the family? The head of 
the family had established his ability to man- 
age his own affairs and had become a citizen, 
and who was more suitable to take this title 
than the natural guardian of the allottees? 
I can see no reason why the United States 
and the Pottawatomie Indians, having the 
undoubted tight to make provisions in the 
treaty of 1861, allotting these lands in sever- 
alty and for patenting the same as provided 
therein, had not the same right and power 
to amend that treaty, and provide for trans- 
ferring the legal title to the parent or guar- 
dian of the allottee. This being an action 
in ejectment, the paramount legal title must 
control, and it is not necessary at this time 
to decide whether the patentee took the title 
in trust for the allottee, or in what manner 
the trust, if any, could be properly executed, 
or whether notice thereof should be imputed 
to the purchaser of the legal title. Judgment 
must go for the plaintiff. 
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GOODHUE et al. v. BARTLETT. 
[5 McLean, 186.] i 
Circuit Court, D. Ohio, Oct. Term, 1850, 
Evidence a8 to Handwriting— Source op Wit- 
ness' Knowledge — Deposition — Testimony 
Beyond Peksonai. Knowledge op Witness. 

1. Where a witness swears positively to the 
handwriting of an individual, it is suflScient. 
The question as to the source of his knowledge 
must, come from the other party, 

2. If a deposition be taken under the act of 
congress, in the absence of the party, he should 
take the deposition again, if not satisfied with 
the examination. 

3. Where a witness swore to certain items 
charged, of which he had no personal knowl- 
edge, his statement -was overruled. 

At law. 

1 [Reported by Hon. 
Justice.] 
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Mr. Stanbery, for plaintiffs. 
Ewing & Thurman, for defendant. 

OPINION OF THE COURT. This is an 
action of assumpsit The plaintiffs being 
commission merchants in New York, the de- 
fendant, having consigned to them a large 
amount of pork, drew several drafts upon 
them, all of which were accepted and paid. 
On the final adjustment of the account, there 
appeared to be a balance due to the plaintiffs 
of twenty-eight hundred dollars. To recover 
this balance this action was brought. A 
great number of drafts were produced in 
evidence, purporting to have been drawn by 
[Moses R.] Bartlett and paid by plaintiffs, 
which were charged in the accounts. Robert 
Hewett, a witness, was sworn, who stated 
he was book-keeper of the firm, and he 
swears that the accounts of sales of pro- 
visions shipped by Bai-tlett to the plaintiffs, 
to be sold on commission, is an accurate ac- 
count as recorded in the books of the com- 
pany; and also of the charges and disburse- 
ments which were all actually paid; and also 
that the charges of interest and commissions 
were the customary charges, &e. The drafts 
referred to were drawn by M. R. Bartlett, one 
by Joseph Neville in favor of said Bartlett; 
and are produced by witness, and are stated 
in the accounts from the letter H. to W. The 
handwriting of Bartlett was admitted on all 
the drafts, except the one drawn by Neville. 
To prove the signature of Bartlett on that 
draft, the deposition of Hewett was taken, 
who swore that the draft was indoi"sed by 
Bartlett 

The defendant objected to this deposition, 
because the witness does not say that he was 
acquainted with the handwriting of Bartlett, 
or had ever seen him write. But THE 
COURT overruled the objection, observing, 
that the source of the knowledge is proper to 
be inquired into, but when he swears to the 
fact it must be received as competent The 
other side may examine whether he has ever 
seen the party write, or has corresponded with 
him, &c., but this is not necessary to be in- 
quired into by the person taking the deposi- 
tion. In Slaymaker v. Wilson, 1 Pen. & W, 
216, "the deposition of a witness who swore 
positively to her father's hand, was rejected, 
because she did not say how she knew it to be 
his hand," But in Moody v. Powall, 17 Pick. 
490, such evidence was (Mr. Greenleaf, in his 
Evidence, vol, 1, p, 612, note 1) "very prop- 
erly held sufficient on the ground that it was 
for the other party to explore the sources of 
the deponent's knowledge, if he was not satis- 
fied that it was sufficient," It is no answer to 
this, that the party who objects to the deposi- 
tion was not present when it was taken. If 
the deposition were taken under the act of 
congress, without notice, the defendant might 
have taken it again. That part of the state- 
ment of the witness which relates to charges 
in the books, of which he had no personal 
knowledge, is overruled. 
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Tiie propei-ty was shipped by the way of 
New Orleans, and tlie commission merchants, 
at that place, drew on the plaintiffs for ware- 
house charges, which drafts were paid. These 
charges -were the same in amount as usual in 
such cases. This evidence was objected to, un- 
less the drafts were produced, the charges 
were examined and entered in the book. 
THE COURT overruled tlie objection and ad- 
mitted the evidence. The jury found the bal- 
ance for the plaintiffs. Judgment 



Case No. 5,539. 

GOODINa T. VABN. 

[Chase, 286.] i 

■Circuit Court, D. South Carolina. June Term, 
18G9, 

liiMiTATioNs— Effect of the Civil Wab— Com- 
mencement AND Termination op the 
War in South Carolina. 

1. The statute of limitations was suspended 
as between citizens of the Confederate States 
■and citizens of those states which adhered to 
the national government during the whole peri- 
od of the war. 

2. As far as South Carolina is concerned, the 
war began April 19, 1801, and ended April 1, 
1866. 

This was an action of assumpsit on two 
promissory notes. The defendant pleaded 
the general issue and the statute of limita- 
tions. General replication to first plea. De- 
mm-rer to second. 

Ed. McCrady, Jr., for plaintifE. 

Campbell & Seabrook, for defendant 

CHASE, Circuit Justice, The plea of the 
statute of limitations is good. Without en- 
tering upon the questions discussed by coun- 
sel it is sufficient to say that the state of war 
existing between the state of South Carolina 
and the government of the United States 
rendered unlawful all intercourse between 
citizens of that state and citizens of those 
which adhered to the national government 
The latter could not sue in the courts of 
South Carolina; all legal remedies therefore 
were denied them during the war, by the 
war. 

The period of the beginning and termina- 
tion of the war varies in different states. It 
began with the president's proclamation of 
bloclcade, being the first exercise of be-llig- 
erent rights, AprU 19, 1831. It was then 
that the existence of civil war was first 
formally recognized by the national govern- 
ment The end of the status of war as to 
South Carolina, is to be considered as being 
April 1, 1866, the proclamation of the presi- 
dent of that date having declared it termi- 
nated thenceforward. 

The demurrer to the °plea of limitations 
must therefore be overruled. 



GOODLOB (PINTABD v.). See Case No. 
11,171. 

1 [Reported by Bradley T, Johnson, Esq., and 
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Case No. 6,540. 

In re GOODMAN. 

[5 Biss. 401; i 8 N. B. R. 380.] 

District Court, D. Indiana. Sept., 1873, 

BaNKROPTOT— MAItEIED TVoMEN. 

1. In Indiana a petition in bankruptcy will 
not lie against a married woman where it is 
not shown that she has a separate estate. 

2. The statute not having removed her com- 
mon law disabilities, she is still incompetent 
to contract. 

3. The district court will consider the state 
statutes and decisions, in applying the bank- 
rupt law [of 1867 (14 Stat 517)] to married 
women. 

This was a proceeding in bankruptcy, in- 
stituted by Hays, Gibbons & Co., of St Louis, 
against Rachel Goodman, a married woman. 
The petition is in the usual form, and charges 
that Mrs. Goodman is the wife of Morris 
Goodman; that for several years last past she 
has been a resident of the city of Evansville, 
Ind., where she has been engaged in busi- 
ness in her own name, buying and selling 
goods, wares and merchandise; that she is 
indebted to petitioners in the sum of $487.27, 
for goods sold and delivered, wnlch sum is 
due and unpaid, and within six calendar 
months next preceding the filing of said peti- 
tion, she committed an act of bankruptcy, de- 
scribing it The respondent moved to dis- 
miss the petition for want of jurisdiction. 

Judge Warren, for petitioning creditor. 
Shackelford & Richardson, for respondent 

GRESHAM, District Judge. By the com- 
mon law, married women are disabled gen- 
erally from contracting or engaging in trade. 
There are exceptions to this rule, having their 
foundation in special local custom, or upon 
the principle that the marriage is for the time 
suspended. Of the latter character is the* 
statute of this state, which authorizes a mar- 
ried woman, whose husband has left the 
state, or has abandoned her without provid- 
ing fOr her maintenance, or who is confined 
in state's prison, to sue and be sued as a 
feme sole, to sell and convey her real estate, 
and to receive payment for her own labor and 
that of her minor children. 

Whether this proceeding can be maintained, 
depends upon how far the legislature of Indi- 
ana has gone in changing the common law 
concerning the rights of married women. The 
following statutes upon the subject are all 
that need be referred to: 

A married woman's lands, and the profits 
thereof, are not liable for her husband's debts, 
but shall remain her separate property, as 
if she was unmarried, except that she shall 
not incumber or convey such lands, other- 
wise than by deed, in which her husband 
shall join. 1 Gavin & H. p. 374, § 5. 

Personal property of the wife, held by her 
at the time of her marriage, or acquired dur- 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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ing coverture by descent, devise, or gift, re- 
mains her property to the same extent and 
under the same rules as her real estate so re- 
mains. 1 Gavin & H. p. 295, note. 

When a married woman is a party, her hus- 
band must be joined with her, except when 
the action concerns her separate property, she 
may sue alone; and, when the action is be- 
tween herself and her husband, she may sue 
and be sued alone. 2 Gavin & H, p. 41, § 8. 

The decisions of the supreme court of In- 
diana, interpreting these and other statutory 
changes on the same subject, are involved in 
much confusion and doubt; but the following 
rulings are sufficient to dispose of the ques- 
tion presented in this case: 

The statute extends only to such personal 
property of the wife as she had at the time 
of her marriage, or acquired during coverture 
by descent, devise, or gift, leaving the com- 
mon law, with respect to the wife's earnings, 
unchanged; and if the wife engage in any 
ti*ade or business without means of her own, 
that is, without means acquired in some one 
of the ways mentioned in the statute, the 
profits of such trade or business belong to the 
husband, for they are as much the earnings of 
the wife as any other income produced by her 
labor or skill. ■ Baxter v. Prickett's Adm'rs, 
27 Ind. 490; Jenkins v. Flinn, 37 Ind. 349. 

If a married woman, having no sepai-ate 
estate or means of her own, carry on business 
with the knowledge and consent of her hus- 
band, it is regarded as the business of the 
husband, and the husband is liable for tlie 
contracts of the wife thus entered into, on the 
theory that the husband is the principal and 
the wife the agent. Jenkins v. Flinn, supra. 

The separate personal estate of the wife, in- 
cluding the issue and profits of her real es- 
tate, she may dispose of as a feme sole, and 
when she has indicated her purpose to deal 
with such personal estate, a court will give 
effect to her contracts if they be of a charac- 
ter to result in benefit to her; and the wife 
may, without the consent of her husband, 
contract for the repair and betterment of her 
real estate, and such contracts will be en- 
forced in equity. Kantrowitz v. Prather, 31 
Ind. 92. 

The separate estate of a married woman is 
not liable for her general engagements. Her 
capacity to enter into binding contracts ex- 
ists only when she has a separate property, 
and when her contracts relate to that proper- 
ty. Kanti'owitz v. Prather, 31 Ind. 92. 

A married woman may carry on trade 
with her separate money, and may employ 
her husband to manage her trade. Copeland 
V. Cunningham, 31 Ind. 116. But she can- 
not enter into a contract of co-partnership 
with her husband. Montgomery v. Sprankle, 
Id. 113. I am not able to see any reason 
for this distinction. If a married woman 
may engage in trade with her own means 
as a feme sole, why may she not become a 
partner in trade? If she may embark with 
her own separate means in general trade 



and merchandise, why say that she shall 
not have the same advantage that others 
derive from uniting theh* capital and skill 
as partners? If she may contract with her 
husband for his service as an agent in su- 
perintending and carrying on her business, 
of course she may contract with any other 
person for the same piurpose; and if she 
may do this, it would seem more rational 
to say that she may also do what experi- 
ence has shown is generally more profitable 
and satisfactory in trade, and that is to 
make a contract with some person who has 
either skill or capital or both to share in the 
profits and losses of her business. 

It would seem from these and other deci- 
sions (and they must be followed by the 
federal courts, for they are interpretations 
given by the highest coinrt in the state ta 
the statutes of the state) : 

1. That a married woman cannot engage 
in any kind of trade or business on her own 
account, unless she have separate property. 

2. That if a married woman, not having 
separate property or means of her own, en- 
gage in and cany on business, the profits, 
if any there be, belong to the husband as 
the earnings of the wife. 

3. That a married woman in Indiana pos- 
sessed of no separate estate, is relieved of 
none of the disabilities imposed upon her by 
the common law. 

The rule then still being that a married 
woman cannot contract, and the power to 
do so being an exception to this rule, and 
the petition failing to show that ilrs. Good- 
man was possessed of any separate proper- 
ty or means with which she was carrying on 
her business, it follows that she cannot be 
adjudged a bankrupt. The petition is 
therefore dismissed. 

NOTE [from original report in S N. B. K. 
3S0]. Although the federal courts, on this ques- 
tion of bankruptcy of married women, seem to 
regard the state laws and the decisions of tlie 
state courts in establishing the status of a mar- 
ried woman and her powers and liability, it is 
difficult to reconcile the decisions. In the above 
case, Judge Gresham dismisses the petition, be- 
cause, under the state law, a married woman 
has no power to contract, and the petition 
fails to set forth any separate estate, and con- 
tains no special words to charge it. But in Il- 
linois, where she is also incompetent to eon- 
tract, except as to her separate estate, the Unit- 
ed States district court has sustained a peti- 
tion in bankruptcy against a married woman^ 
where the allegation of the petition simply was 
that she and her husband were co-partners in 
business. In re Kinkead [Case No. 7,824]. The 
statutory provisions in Indiana are nearly tlie 
same as in Illinois, except as to married wo- 
man's earnings, and although in both states it 
is held that she may engage in trade, and even 
employ her husband as her agent, in one state 
it is held that she may be a co-partner with her 
husband, and in the other that she cannot. 
The Illinois statute of 1861 [Laws 1861, p. 
143] gives a married woman the right to prop- 
erty which she owns at the time of marriage, 
or which she receives during coverture, from 
persons other than her husband. The act of 
1S69 [Laws 1869, p. 255J gives her the right to 
her personal earnings. In New York stato. 
where a married woman can be sued at law 
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upon her contracts, it has been held in the 
United States district court that a feme covert, 
a trader, is within the meaning of the banlirupt 
act, and may he declared a bankrupt. In re 
O'Brien [Case No. 10,397]; Graham v. Starks 
PCd. 5,676]. In Minnesota, where the statute 
allows a married woman, under certain circum- 
stances, to engage in trade in her own name, by 
obtaining a license from a probate justice, in 
which case the business, and its profits become 
her separate property, and she is bound by her 
contracts, Judge Nelson held that where a mar- 
ried woman who had been engaged in business, as 
a member of a partnership, but without comply- 
ing with the requirements of the statute. Could 
avail herself of the plea of coverture to defeat 
bankruptcy proceedings against her. In re, 
Slichter [Id. 12,943]. 



GOODMAN (KAMPSHALL v.). See Case 
No. 7,605. 

GOODMAN (McFARLAND v.). See Case 
No. 8,789. 

GOODMAN V. NEW YORK GUARANTY, 
ETC., CO. See Case No. 18,125. 

GOODNOUGH v. WARREN. See Case No. 
5,534. 



Case !N"o. 5,541. 

In re GOODRICH. 

[4 Dill. 230.] 1 

Circuit Court, E. D. Arkansas. 1878. 

Bev. St. § 828, in Respect op Commission to 
Ct-EHK ON Moneys Paid into Court, Coxstjiued 
— When Cleuk Entitled to Commission — Who 
Liable to Pay the Same. 

1. The one per cent, commission allowed to 
the clerk, "for receiving, keeping, and paying 
out money, in pursuance of any statute or or- 
der of court" (Rev. St. § 828), implies that the 
money shall be actually received, kept, and 
paid out by him, and is his compensation for 
Bucn services. 

[Cited in Leach v. Kay, 4 Fed. 74; Blake v. 
Hawkins, 19 Fed. 205; Fagan v. CuUen, 28 
Fed. 844; The Vernon, 3U Fed. 114; The 
Serapis, 37 Fed. 443; Smith v. The Mor- 
gan City, 39 Fed. 573; Easton v. Houston 
& T. 0. Ry. Co., 44 Fed. 721.] 

2. The derk is not, at least in general, en- 
titled to such commission on moneys which, al- 
though ordered to be, are not, in fact, paid 
into his hands. 

[Cited in Leach v. Kay, 4 Fed. 74; Thomas 
V. Chicago & C. S. Ry. Co., 37 Fed. 550.] 

3. A party adjudged to pay money, may pay 
it to the party entitled, or his attorney of rec- 
ord, and the clerk or registrar will not, in sudi 
case, be entitled to commission or poundage; 
but if he pays to the clerk, he does the act 
which entitles the derk to his commissions, and 
must, as a rule, pay the same, and the amount 
cannot be taxed against the other party. See 
Upton v. Tribilcock, note at end of case. 

Certain questions as to the right of the 
clerk to commissions on money ordered to be 
paid into court, and as to the party liable 
to pay such commissions, were submitted 
on the following agreed case: "Several writs 
of mandamus have issued from this court 
against the city of Little Rock, in favor of 
different parties, commanding the city to levy 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



a certain tax for the purpose of paying off 
the judgments upon which the writs of man- 
damus were issued, and ordering that, when 
the tax so levied shall have been collected,, 
the same shall be paid into the registry of 
this court, for the purpose of satisfying the 
judgments and costs. It is the practice here, 
in conformity to the mode adopted in the- 
district court, that when said money is paid 
into the registry the clerk shall execute to- 
the proper city or county officers receipts for 
the same, showing how the same has been 
applied and apportioned among the creditors,, 
with separate statements of credits and 
costs. In the cases against the city of Lit- 
tle Rock, the attorneys for the plaintiffs have 
refused to allow the taxes so collected in 
obedience to the writs of mandamus to be- 
paid into the registry, and have caused the 
city officers holding the same to pay the 
amounts to them as attorneys for plaintiffs,, 
and refuse to pay or allow the clerk's pound- 
age, or commission of one per cent., which, 
he claims under section 828 of the Revised 
Statutes of the United States. We agree to 
submit the following propositions to the cir- 
cuit judge, the district judge declining to act: 
First Whether, when the writ of mandamus- 
commands that the money collected under it 
shall b'e paid into the registry of the courts 
the city or county officer holding the same 
can pay it to the attorneys for the plaintiffs, 
instead of into the registry of the court. Sec- 
ond. Whether, when money is paid to the 
plaintiffs' attorneys, collected on mandamus 
which commands said money to be paid into 
the registry, the clerk is entitled to his 
poundage or commission. Third. Whether 
the plaintiffs or defendants are liable for 
clerk's poundage, "where money is paid into 
the registry. B. S. Johnson, City Attorney. 
U. M. Rose, for Creditors. Ralph L. Good- 
rich, Clerk, pro se." 

U. M. Rose, Gallagher & Newton, and Geo> 
L. Basham, for creditors. 

We submit that the plaintiff cannot have- 
any costs to pay in collecting a judgment 
The commissions of the clerk are like the- 
commissions of the marshal when he collects 
the money, and they should be taxed as part 
of the costs in the case. 

DILLON, Circuit Judge. "For receiving, 
keeping, and paying out money, in pursuance- 
of any statute or order of court," the clerk 
is entitled to "one per centum on the amount 
so received, kept, and paid." Rev. St. § 828. 
The one per cent thus allowed is for com- 
pensation to the clerk for the trouble and 
responsibility of actually receiving, keeping, 
and paying out money. 

On the facts submitted, I am of opinion 
that the clerk is not entitled to a commission 
on moneys which, although ordered to be, 
were not to fact, paid to him under the writs- 
of mandamus. 

If a party adjudged to pay money, instead 
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of paying it to the party entitled, or his at- 
torney of record, elects to pay the same to 
tlie clerk, he does the act -which entitles the 
clerk to his commission for receiving, keep- 
ing, and paying out the money, and he must; 
pay the commission allowed to the clerk 
therefor, and the same cannot be taxed 
against the other party, as was held by ilr. 
Justice Miller, in Upton v. Tribilcock. (See 
note.) That case, in principle, covers the 
case submitted to me. The claim of the 
clerk is disallowed. There ai-e no equitable 
circumstances presented in this ease to vary 
the general rule. Ordered accordingly. 

NOTE. Upton v. Tribilcock.— The ease was 
thus: Judgments were rendered against de- 
fendants, and by stipulation of parties, all the 
judgments were to be satisfied upon the pay- 
ment of $18,000, in three equal installments, 
"to the clerk of the circuit court of the United 
States, at Des Moines." Under this stipula- 
tion defendants paid to the clerk $6,000, the 
first installment, from which the clerk deduct- 
ed one per cent., his commission for receiving, 
keeping, and paying out the money. PlaintifE 
only gave credit for the amount received by 
him from the clerk, to-wit: the sum of $5,940. 
The other installments were paid, as they be- 
came due, to tiie plaintifiE's attorneys of record, 
and upon final payment plaintiff claimed that 
defendants should pay the $60 deducted by the 
clerk. The defendants denied their liability to 
■pay the same. 

The question was submitted to Mr. Justice 
Miller, who decided that defendants, notwith- 
standing the stipulation to pay to the clerk, 
were at liberty to pay to the plaintiff, or the 
plaintiff's attorneys of record, and take their 
receipt therefor, and that in the event of such 
payment the clerk would not be entitled to the 
commission of one per cent., but the defend- 
ants, having of their own election paid the 
$6,000 to the clerk, were liable for the clerk's 
■commission of one per cent, on the $6,000; and 
he held that the defendants must pay the 
clerk's poundage ($60) on the sum which they 
actually paid in to the clerk, but were not lia- 
ble for poundage on any other part of the 
amount of the judgment. [See 91 U. S. 45.] 
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735. 

GOODRICH (BARNUM v.). See Case No. 
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Case Wo. 5,54S. 

GOODRICH V. CHICAGO. 

[4 Biss. 18.] 1 

Circuit Court, N. D. Illinois. J'uly Term, 
1864.2 

LiABiLiTT OF CiTr roB Obstbuctions m River. 

1. In the construction of the charter of a city 
the federal courts are bound by the decision of 
the supreme court of the state. 

2. If a city undertakes to remove obstruc- 
tions from a river, which it is under no legal 
obligation to remove, and abandons the work 
without having changed the status of the ob- 
struction, it does not become liable for subse- 
quent damages caused by such obstruction. 
The city by assuming such a work does not as- 
sume any new liability. 

1- [Reported by Josiah H. Bissell, Esq., and 
bere reprinted by permission.] 
a [Affirmed in 5 WaU. (72 U- S.) 506.] 



[Appeal from the district court of the Unit- 
ed States for the Northern district of Il- 
linois.] 

In admiralty. This was a libel filed by Al- 
bert E. Goodrich to recover damages sus- 
tained by reason of an obsti-uction in the 
Chicago river. The libellant alleges that be 
is the owner of a line of propellers regularly 
navigating the Lakes, and that one of them, 
leaving the port of Ghicago, ran agauast a 
sunken rock in the river and -was seriously in- 
jured. The ground-work of the proceeding 
was that the city of Chicago, by its charter, 
had been vested witb exclusive jurisdiction 
and control over the river, and that the duty 
was imposed on it to remove obstructions, and 
tliat tliis duty was binding on it. It is pro- 
vided in the city charter of Chicago that the 
city may remove and prevent all obstructions 
in the waters which are public bigbways in 
said city, and widen, straighten, and deepen 
the same; may preserve the harbor, prevent 
any use of the same, or any act in relation 
thereto, inconsistent with or detrimental to the 
public health, or calculated to render the wa- 
ters of the same, or any part thereof, impure 
or offensive, or tending in any degree to fill 
tip or obstruct the same; prevent and punisn 
the casting or depositing therein any earth, 
ashes, or other substance, filth, logs, or float- 
ing matter; prevent and remove all ob- 
structions therein, and punisb the authora 
thereof; and shall have power to regulate 
and prescribe the mode and speed of, enter, 
ing and leaving the barbor, and of coming to 
and departing from the wharves and streets 
*of the city, by steamboats, canal-boats, and 
other craft and vessels, and the disposition of 
the sails, yards, anchors, and appurtenances 
tbereof, while entering, leaving, or abiding 
in the harbor; and to regulate and prescribe, 
by such ordinances, or througb their harbor- 
master or other authorized oflicer, such a lo- 
cation of every canal-boat, steamboat, or 
other craft or vessel, or float, and such 
changes of station in and use of the harbor 
as maybe necessary to promote order therein, 
and the safety and equal convenience, as 
near as may be, of all such boats, vessels, 
crafts, and. floats; and may impose penalties 
not exceeding one hundred dollars for any 
offense against any such ordinance; and by 
such ordinance charge sucb penalties, togeth- 
er with such expenses as may be incmxed by 
tbe city in enforcing this section, upon the 
steamboat, canal-boat, or other vessel, craft, 
or float. The harbor of the city shall include 
the piers and so mucb of Lake Michigan as 
lies within the distance of one mile into the 
lake, and the Chicago river and. its branches 
to their respective sources. — ^Laws and Ordi- 
nances of Chicago, 1873, pp. 403, 407. Fur- 
ther facts are stated in the opinion. 
Goodwin, Larned & Goodwin, for libellant. 
Robert Rae and B. P. Ayer, for the city. 

DAVIS, Circuit Justice. The question de- 
pends upon the proper construction to be 
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given to the provision in the charter of the 
city oC Chicago. The defendant contends 
that the language is that of permission and 
not of command, while libellant insists that 
it must he considered as creating an impera- 
tive duty. If this question was an open one 
I should have no hesitation in holding that 
the legal obligation does so rest,* and that the 
city is bound to make full redress to a party 
who is injured by neglect of that duty. 1 
think that the true interests of commerce 
and the best interests of the city would be 
promoted by such a construction, and that it 
is sanctioned by principle and authority. 

But tlie supreme court of the United States 
has always held that the federal judiciary 
will adopt the adjudications of the judicial 
department of the several states as the ap- 
propriate organ for construing the legislative 
enactments of that government Elmendorf 
V. Taylor, 10 Wheat [23 U. S.] 152. 

Goodrich sued at law in one of the courts 
of the state for the same matter for which, 
this libel is brought The declaration sets 
forth the cause of action fully; it asserted 
the legal obligation of the city and its liabili- 
ties Jbecause the city had wrongfully let the 
obstruction remain to the danger of naviga- 
tion. All the provisions of the charter, which 
could be supposed to confer authority on the 
city, were cited, and it was averred that the 
city had assumed tlie liability, and for that 
purpose had levied taxes, had controlled the 
waters, and had passed ordinances relating 
to them. In one of the coimts of the declara- 
tion the ordinance of the common council was 
set forth. In short, every averment was 
made that was necessary to raise the ques- 
tion. A. demm'rer was interposed to this dec- 
laration which was sustained, and the case 
was taken to the supreme court for adjudi- 
cation. The case is reported in 20 -Illinois, 
445, and the judgment of the court-below was 
affirmed. _ The supreme court say, "To main- 
tain this action we must hold, that the city 
is bound to exercise all the authority here 
conferred and to do all the acts here au- 
thorized. Such, we are satisfied, was not the 
intention of the legislature." 

This is an authoritative adjudication deny- 
ing the exclusive obligation and duty on the 
part of the city. In order to escape the effect 
of this decision, the libellant avers that the 
city undertook to remove the rock, and left it 
in a more dangerous position than at first 
This averment was doubtless made because 
the supreme court said if the authorities of 
the city undertook to remove this rock, and 
in so doing had carelessly left it in an ex- 
posed position, by reason whereof the plain- 
tiff's steamer had run against it, and was in- 
jured, the city would be liable. There can 
be no clearer principle of law than this: that 
a mimicipal corporation, when it undertakes 
to do an act, must do it carefully, and if not 
an action will lie. I think the proof,, how- 
ever, fails to establish the fact that what was 
done by the city tended to the Injury of the 



harbor. The harbor-master did attempt to- 
get the rock out, but abandoned the enter- 
prise. He swears the rock was so imbedded 
in sand that he did not succeed in loosening 
it The master of the tug corroborates the 
testimony of the harbor-master, and swears 
that the sunken stone or rock did not change 
position at all. But it is said the city as 
sumed to remove it In what way? By 
passing an ordinance requiring the harbor- 
master to give notice to masters of vessels to- 
remove. It may be said that this ordinance 
imposed no legal obligation as is averred in 
the libel. But it is said also that the city as- 
sumed the responsibility when the harbor- 
master tried and failed. I cannot see how 
that fact of itself could impose a legal obli- 
gation. The attempt was made to remove 
the obstruction and abandoned. It injured 
no one. The act was not wrongful and wis 
not the cause of the accident It was proper 
enough to try to remove the obstruction, but 
it was not imposed on the city as an impera- 
tive duty, and on no legal principle can the 
libel be maintained. The city has done noth- 
ing in this case to injure the harbor, and if 
the supreme court decision is binding on me 
there is an end to this litigation. 

I have not discussed the question of res 
adjudicata. The judgment, although on de- 
murrer, is a judgment on the merits, and it 
decides that the action will not lie. The libel 
is dismissed. 

[NOTE. Upon an appeal by the libelant to 
the supreme court, the decree of the circuit 
court was affirmed in a brief opinion by Mr. 
Justice Swayne (5 Wall. [72 U. S.] 566) upon 
the ground that there was no such difference 
between the above case and that decided in the 
supreme court of Illinois as could take the case 
before it out of the operation of the principles 
of res adjudicate.] 



Case "No. 5,543. 

GOODRICH et al. v. The DOMINGO, et al. 

[1 Sawy. 182.] i 

District Court, D. California. June 7, 1870.2 

Fishing Vessels— Bights of Seamen. 

Where by the articles the crew of a fishing 
vessel were bound to make the fish, and on the 
arrival of the vessel the owners declined to al- 
low -them to do so, and the men remained by 
the vessel for nearly two months, at all times 
ready and willing to make the fish, and then 
left her and sued for their shares of the catch, 
lidd, that their readiness and willingness to 
make the fish were equivalent to an actual per- 
formance of their contract; and that they were 
entitled to be paid their shares. Various char- 
ges made by the owners disallowed. 

[This was a libel by Foster O. Goodrich and 
others against the owners of the bark Do- 
mingo.] 

MUton Andros, for libellants. 
W. H. L, Barnes, for claimants. 

a [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [Affirmed by the circuit court Case not 
reported.] 
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HOFFMAN, District Judge. This suit is 
brouglit to recover tlie shares due the libel- 
lants of the proceeds of the catch of fish, on 
a, fishing voyage in the above vessel. The 
■contract, as stated in the articles, which 
Tvere signed at Honolulu, is as follows: 

"The crew shall receive instead of monthly 
wages two fifths of the sales of the fish 
taken on said voyage. It is intended and 
agreed to hire as many men as it is deemed 
advisable to fish on said voyage, the crew 
or sharesmen to pay the wages of said hired 
men, and they are to draw two fifths of the 
sales of said fish caught by them. They, the 
sharesmen, are also to pay two fifths of all 
-expenses, viz.: clearing and entering the ves- 
sel, pilotage, wharfage, storage, flake hire, 
duties, commissions, and other expenses 
which may be incurred in the sales of the 
proceeds of said voyage. The crew to dry 
the fish and deliver them on the wharf in 
San Fi*ancisco. They, the sharesmen, are to 
pay two fifths of the cook's wages on said 
voyage." 

Under this agreement, the vessel on May 
12, 1889, proceeded on her voyage, having on 
board some eight or ten Kanakas, hired in 
accordance with its terms. She arrived at 
this port on the twenty-seventh October, 
with about eighty tons of fish. The men at 
once applied to the master and owners to 
proceed to dry, or as the technical phrase is, 
"make" the fish, offering their services for 
the pui*pose. But, though frequently solicit- 
ed, the master and owners declined to allow 
the fish to be made. The men were unable 
to obtain any settlement or compensation, 
and fearful of impairing their rights by leav- 
ing the vessel, remained on board until the 
eighteenth December, but they did no work, 
and paid their own expenses for subsistence. 

The reason assigned by the owners for 
their delay in making the fish is the follow- 
ing: At liie time of the arrival of the vessel 
the market for fish was greatly overstocked. 
The nominal price was twelve cents per 
pound, but this could only be obtained for 
small quantities, and was due to the fact that 
all the holders of the article had entered into 
a combination by which all the fish in the 
market were put into a common stock, and 
held at a fixed price. AIL sales ma,de by the 
common agent of all the paities, were cred- 
ited to each in the proportion which his con- 
tribution to the common stock bore to the 
whole. 

As the stock of made fish was more than 
sufficient to supply the demand, it was for 
the interest of the owners of the Domingo's 
cargo to postpone the making of the fish; 
for when made they are liable to deteriorate 
in quality; and the cargo, though not made, 
was credited to them as a conti-ibution to the 
common fund, and entitling them to receive 
its proportional share of any sales which 
might be made. 

The making of the Domingo's fish was, 
therefore, not commenced until Februaiy, 



1870, and a considerable portion of the cargo 
still remains unsold, or to speak more ac- 
curately, the owners have not received on 
account of that cargo, shares of the proceeds 
of sales amounting to more than about twen- 
ty or twenty-five per cent, of its entire value. 
But they have received on account of saies 
credited to other cargoes owned by them and 
put into the common stock, sums exceeding 
in amount the value of the Domingo's cargo, 
had all the sales been credited to that cargo 
alone. 

It is contended on the part of the respond- 
ents, that, inasmuch as the articles are 
silent as to the time within which the fish 
were to be made— that the law will imply 
that it was to be done within a reasonable 
time— and that the time taken, was not, under 
the circumstances, unreasonable. To this 
latter proposition I cannot assent. The own- 
ers were entitled to a reasonable time— but 
it was a reasonable time to make the fish 
with all convenient and usual despatch. The 
nature of the agreement and the fact that 
the sharesmen were" seamen, who looked to 
their share of the proceeds as their only 
compensation for their services, forbi^ the 
idea that it could have been intended xhat 
they should wait an indefinite period at their 
own charges, in port, until the state of the 
market might make it for the interest of the 
owners to dry the fish, or until the proceeds 
of the cargo might be realized by the slow 
process which the owners, in view of their 
interest in other cargoes, saw fit to adopt. 

I consider, therefore, the readiness and 
willingness on the part of the men to make 
the fish, as equivalent to a performance by 
them of their agreement, and that the re- 
fusal of the master and owners to allo\Y 
them to do so for so long a period, amounted 
to a waiver by the latter of that part of the 
sharesmen's contract. The men, therefore, 
have the same rights as if they had actually 
made the fish, nor can any charge be allowed 
against them for the wages and provisions 
of the substitutes who were subsequently 
hired to do the work. 

These charges must, therefore, be struck out 
of the account rendered by the owners. In 
this account are embraced two sets of char- 
ges. The first claimed to be payable in full 
by the sharesmen. The second are uiose for 
only two fifths of which they are charged. 
Amongst the first ai'e several items of ex- 
penses incidental to the shipment of the Kan- 
akas. 

The chief items are for expense of drawing 
a bond for the return of the Hawaiian sea- 
men; for tax to Hawaiian government for 
passage money of Kanakas from this port to 
Honolulu, after their discharge; for fees to 
Hawaiian consul at this port. All these ex- 
penses were no doubt necessarily incidental 
to the employment of the Hawaiian seamen. 
But I am at loss to perceive how they can be 
charged to the sharesmen. By the articles, 
the latter agreed to pay the wages of the men 
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hired at Honoluln, but nothing more. Nor 
does it seem unreasonable to restiict their lia- 
bility to the payment of wages; for the ex- 
pense of supplying provisions, which fell upon 
the ship, bore but a small proportion to the 
wages, which were to be paid by the shares- 
men, while the ship received three-fifths of 
the fish caught by the Kanakas, and the 
sharesmen only two-fifths. 

Even if the terms of the contract were 
doubtful or ambiguoxis, the court, by a well 
settled rule, would be bound to give to it a 
construction most favorable to the seamen. 
Wope'v. Hemenway [Case No. 18,042]; Jan- 
sen V. The Theodor Heinrich [Id. 7,2lJi]. But 
there is no ambiguity; and to charge the 
sharesmen, under an agreement to pay "wa- 
ges," with the other incidental and consequen- 
tial expenses attendant upon the hiring of the 
men, would be, not to construe the contract, 
but to introduce into it an entirely new stipu- 
Jation. The charge for wages paid to the 
Kanakas must, therefore, be confined to the 
payments made to them for wages earned dur- 
ing the voyage and up to its termination. 

Among the expenses, two fifths of which are 
charged to the sharesmen, are two items for 
pilotage into and wharfage at Honolulu. 
These charges are defended on the ground, 
that although the shipping articles for the fish- 
ing voyage were signed at Honolulu, yet the 
men had originally joined tlje ship at this port, 
with the understanding that she was to pro- 
ceed to Sydney and thence to Honolulu, where 
the Kanakas were to be hired and the fishing 
voyage was to commence. It is therefore 
■claimed, that the charge for pilotage in going 
into Honolulu and of wharfage while there, 
shoidd be borne by the men. This claim is 
wholly inadmissible. 

The^ men did not sail from Honolulu under 
any contract made at this port Not only was 
a new agreement made at the former place, 
but it appears in proof that they had been 
previously discharged and their connection 
with the ship completely severed. The new 
•engagement was entered into at the master's 
solicitation, and after some little hesitation 
on the part of the men. It referred to the 
voyage then to be commenced, and the char- 
ges for pilotage, wharfage, etc, to be borne 
"by the men, were charges to be incurred in the 
eourse of the voyage to which the articles re- 
ferred. 

To charge them with an expense incurred 
and paid by the ship before the agreement was 
entered into, woidd be absm-d. It may be, 
however, that some part of the,wharfage ex- 
pense was incurred on accoimt of the fishing 
voyage, while the vessel was taking in salt or 
other supplies. I shall, therefore, allow one 
half of this item. There are also charged to 
the men two fifths of the fees paid to the cus- 
tom house inspector on duty while the vessel 
remained undischarged at this port They 
amount in all to $272,01. 

In respect to these, it is to be obsei*ved that 
they must in great part have been incurred in 



consequence of the owners* determination to 
postpone for several months the discharge of 
the ship. It would be manifestly unjust to 
charge the whole expense of this to the men, 
even if they were liable for any part of it. 
But, in fact they are not liable for any part. 
Their agreement was to pay two fifths of the 
duties, other than for entering and clearing 
the vessel; custom house charges are not men- 
tioned. The articles were drawn by the own- 
ers. Had it been intended to include in- 
spector's fees, it should have been so stated. 

The remaining item objected to on the part 
of the libellants is a charge of two fifths of a 
certain allowance, or, as it is called, "com- 
mission," paid to the master. It amounts to 
one half a cent per poimd on the whole 
catch. This appears to be the usual allow- 
ance to the master of a fishing vessel, and in 
this case constituted his only compensation. 
The articles provide that the sharesmen are 
to pay two fifths of "all expenses, viz.: clear- 
ing and entering the vessel, pilotage, wharf- 
age, storage, flake hire, duties, commissions 
and other expenses which may be incm'red 
in the sales of the proceeds of the said voy- 
age." The commissions here referred to are 
evidently commissions on the sales of the pro- 
ceeds of the voyage. The compensation or 
allowance to the master in lieu of wages, can 
hardly be called a "commission," and if the 
men, in addition to paying the wages of the 
Kanakas, and two fifths of the wages of the 
cook were also to pay two fifths of the mas- 
ter's wages or compensation, it should ha\e 
been so stated in clear and unequivocal terms. 
The charge must, therefore, be disallowed. 

In the account rendered by the owners the 
value of the fish is stated at eight cents per 
pound. This is quite as much, perhaps more, 
than could have been justly claimed, had the 
owners, on the arrival of the vessel and when 
they determined to enter into the combination 
and postpone indefinitely the drying of the 
fish, made a prompt settlement with the men. 

But I regard this valuation of the cargo by 
the owners in their accoimt rendered to the 
men as an admission, and in view of the long 
and unjust delay (more than seven months) 
to which the seamen have been subjected, I 
think they should be bound by it. The ac- 
count must, therefore, be referred to the clerk 
to be restated in accordance with the fore- 
going, all items not herein rejected to be al- 
lowed, and a decree entered in favor of the 
libellants for the amounts found due to them 
respectively. 

[Decree affirmed on appeal, at the October 
term, 1870, of the circuit court, by Sawyer, Oir- 
cuit Judge. Case unreported.] 
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Case No. 5,544. 

GOODRICH V. HUNTON. 

i[2 Woods, 137.] 1 

Circuit Court, D. Louisiana. Nov, Term, 
1875.2 

IsjuNCTioN TO Rkstuain Esecdtion — Illegai, 
Judgment— Pabtneuship— Plea of Tus- 

OHAKGE IX BaNKROPTOY. 

1. Gen'^rally, under the jurisprudence of Lou- 
isiana, a judgment rendered against a party 
whose domicile is not in the parish where the 
court is held is void; and, 

2. Generally, after the dissolution of a part- 
nership, the partners must be sued in the parish 
of their domicile. 

.[See note at end of case.] 

3. But notwithstanding the dissolution of a 
partnership, it still continues for the purpose of 
liquidation and partition of its assets, and all 
the partners can be legally sued in the domi- 
cile of the firm for such purposes. 

4. A discharge in bankruptcy must be plead- 
ed. It cannot be set up after judgment as a 
reason why the judgment should not be en- 
forced. 

In equity. The ease was as follows: [Lo- 
gan] Hnnton, the defendant, brought an ac- 
tion at law in the Fonrth district court forthe 
parish of Orleans, agaUist the eommercial firm 
of Pileher & Goodrich, the Goodrich of said 
firm being the complainant in this case. In 
said action Hnnton, on the 23d day of Janu- 
ary, 1874, recovered a judgment against said 
firm for $2,500, with interest at eight per cent, 
from May 1, 1861. Thereupon the complain- 
ant, Ferdinand M. Goodrich, filed his petition 
in the same state court which had rendered 
the judgment against Pileher & Goodrich, in 
which he represented that the judgment was 
null and void, and that Hunton was about to 
enforce it, and prayed for the writ of injunc- 
tion to restrain him from so doing. The state 
com-t allowed the injunction to go as prayed 
for. Afterwards Hunton filed his petition and 
bond for the removal of the case made by the 
petition to this coiurt, Himton being a citizen 
of Missomi and Goodrich of Louisiana, and 
the case was removed to this court, where it 
came on for final hearing and decree. 

Geo. L, Bright, for complainant. 
Thomas Hunton and J. Ad. Rosier, for de- 
fendant 

WOODS, Circuit Judge. The grounds up- 
on which complainant asks that there be de- 
creed in his favor a perpetual injunction 
against the execution of said judgment are 
two: 

1. He says that the court which rendered 
the judgment had no jurisdiction over his per- 
son, and so far as he is concerned, the judg- 
ment is null and void. The claim is that the 
firm of Pileher & Goodrich, which, during its 
continuance, had been domiciled in New Or- 
leans, was dissolved before the action of Hun- 

1 [Reported by Hon. William E. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Reversed in 99 U. S. SO.] 



ton was commenced in the state court; that 
at the commencement of the suit, the com- 
plainant Goodrich had his domicile, not in 
New Orleans, but in the parish of Carroll, and 
could not, therefore, be sued in a court of the 
parish of Orleans; that the service of the ci- 
tation issued against him from a court of the 
parish of Orleans was null and void, and the 
judgment rendered on such service was there- 
fore null and void. To support this claim, the 
complainant relies on article 162 of the Code of 
Practice, which declares: "It is a general rule 
in civil matters that one must be sued before 
his own judge; that is to say, before th'e judge 
having jurisdiction over the place where he 
has his domicile or residence, and shall not 
be permitted to elect any other domicile 
or residence for the purpose of being sued; 
but this rule is subject to those exceptions 
expressly provided for by law." Among the 
exceptions to this rule is the following, as 
expressed in article 165: "In matters rela- 
tive to partnership, as long as the partner- 
ship continues, in all suits concerning it, the 
parties must be cited to appear before the 
tribunal of the place where it is established." 
The complainant says that the partnership 
having been dissolved before the suit against 
the firm of Pileher & Goodrich was commen- 
ced, the case would not fall within the above 
exception to article 162, and he could not be 
sued out of the parish of his domicile, to-wit, 
the parish of Carroll. That a judgment ren- 
dered against a party whose domicile and res- 
idence is not in the parish where the court is 
held, is null and void, is sustained by the fol- 
lowing decisions: State v. Judge, 21 La. Ann. 
258; State v. Head, Id. 550; Richardson v. 
Htmter, 23 La. Ann. 255. It has also been 
held that after dissolution of partnership, the 
partners must be sued in the parish of their 
domicile. Marsh v. Marsh, 9 Rob. (La.) 45; 
Hobson V. Whittemore, 13 La. 423; Black v. 
Savory, 17 La. 85. The reply of the defend- 
ant to these authorities seems to me to be clear 
and conclusive. 

The evidence in this ease establishes beyond 
controversy that the partnei-ship of Pileher & 
Goodrich was in the course of liquidation 
when the suit of Hunton was brought in the 
Fourth district coiurt for the parish of Orleans; 
and the authorities are clear that while the 
partnership is in liquidation, it continues, and 
the case must therefore fall within the excep- 
tion to article 162, made by article 165 of the 
Code of Practice above cited. Article 165 was 
taken verbatim from article 159 of the Frencli 
Code of Procedure, and the French authori- 
ties, in construing that article, have declared 
that ni>twithstanding dissolution, the partner- 
ship still contuiues for the purpose of liquida- 
tion and partition, and that all the partners 
could be legally cited to appear before the tri- 
bunal of the domicile of the firm for the above 
purpose. 2 Troplong de la Soci6t6, 472; No. 
1004; 11 Repertoire duJournal du Palais, verbo 
"Soei6t§," 827; Gour d'Appel de Li6ge, 1842, 
p. 321. The supreme court of Louisiana, fol- 
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lowing the Prencli authorities, has held that 
the partnership, although dissolved, still con- 
tinues for the purposes of liquidation and par- 
tition of gains, and that the partners might be 
sued at the domicile of the partnership for 
such puiTposes. Lohdell v. Bushnell, 24 La. 
Ann. 296. Following the construction of the 
supreme court of this state of articles 162 and 
165 of the Code of Practice, as I am constrain- 
ed to do, I am of opinion that the partnership 
of Pilcher & Goodrich was in existence when 
the suit of Hunton against the firm was 
brought; that by service of citation issued 
from the Fourth district court of the parish of 
Orleans, the court acquired jurisdiction over 
the person of the defendant Goodrich, and 
that the judgment against him is valid and 
binding. 

2. But the complainant says that before the 
rendition of the judgment against him at the 
suit of Hunton, he had been discharged in 
bankruptcy. This is no reason for restrain- 
ing the execution of the judgment. The dis- 
charge in bankruptcy was a defense which 
should have been pleaded to the action. As 
Goodrich failed to set it up against the suit of 
Hunton, he cannot now aver it as a reason 
why the judgment should not be enforced. 
There is no ground shown for maintaining the 
injunction issued by the state court. It must 
be dissolved and the bill dismissed at the com- 
plainant's costs. 

[NOTE. From the decree dissolving the in- 
junction issued by the state court and dismiss- 
ing the bill the complainant appealed to the su- 
preme court, which, in an opinion by Mr. Jus- 
tice Bradley, reversed the circuit court on the 
ground that the case was one of which that 
court could not take cognizance. 99 U. S. 80. 
The proceeding was held to be tantamount to 
the common-law practice of moving to set aside 
a judgment for irregularity, or to a writ of er- 
ror, and not a separate suit. An action of nul- 
lity can only be brought in the court which 
rendered the judgment, unless a bill in equity 
charges fraud in obtaining it. The Code of 
Louisiana classifies the causes of nullity into 
causes relative to form and those relative to 
the merits, which is coincident with cases cog- 
nizable and not cognizable in the courts of tiie 
Tluited States.] 
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GOODRICH et al. v. NORRIS. 

[Abb. Adm. 196.] i 

District Court, S. D. New York. March, 1848. 

Bill op Latjixg — Intention op the Parties — 

Effect as a Receipt — Quastitt op 

Goods— Mistake. 

1. A bill of lading is to be regarded in a 
double aspect, — as a contract for the transpor- 
tation and safe delivery of the goods covered 
by it, at the stipulated freight, and also as a 
receipt for the goods for the purposes of the 
contract. 

2. In so far as a bill of lading operates as a 
contract, it is conclusive as to the intentions of 
the parties, and may not be varied by parol 
evidence. 

[Cited in Dixon v. Columbus, etc., R. Co., 
Case No. 3,929.] 

1 [Reported by Abbott Brothers.] 
10fed;oas. — 39 



3. In so far as a bill of lading operates as a 
receipt merely, it is open to explanation or rec- 
tification by parol evidence, as in any other re- 
ceipt. 

[Cited in The Wellington, Case No. 17,384.] 

4. The statement of the quantity of goods 
received, contained in a bill of lading, may be 
rectified in an action by the original shipper, 
by proof that through mistake the bill was sign- 
ed for a greater quantity than was actually de- 
livered. 

[Cited in Crenshawe v. Pearee, 37 Fed. 435.] 

5. But the proof of mistake in such case 
must be clear and unquestionable, to rebut 
the evidence afforded by the bill. 

This was a libel in personam, by James E. 
Goodrich and others, against John Norris^ 
master of the schooner John I. Adams, to- 
recover damages for the breach of a conti*act 
of affreightment. The libel showed that the- 
libellants had shipped on board the respond- 
ent's schooner a number of barrels of tripe., 
to be delivered to consignees at Boston, and 
that the respondent failed to deliver five of 
the barrels,— to recover the value of which this 
action was brought The other facts appear 
in the opinion. 

George S. Stitt, for libellants. 

X The respondent cannot contradict his 
bill of lading, Creery v. Holly, 14 Wend, 26; 
Barrett v. Rogers, 7 Mass. 297. A bill of 
lading is a contract, and is conclusive, espe- 
cially as against the master; it may not be 
in all cases conclusive as against the ship- 
owners. 

n. Admitting, however, for the purpose of 
the argument, that respondent may show a 
mistake in fact, he has not shown such mis- 
take: (1) His witness merely swears that 
when the vessel was on her voyage they 
compared the cargo with the bills, and found 
but twelve barrels of tripe on board. This is 
all the testimony produced to prove the pre- 
tended mistake. But it does not prove that 
the eleven barrels mentioned in our bill of 
lading were not received by the schooner or 
delivered by the libellants, (2) In this case 
the respondent had the means of ascertain- 
ing the truth, as he undoubtedly did, and. 
there is no pretence of fraud. This is not a 
"mistake of fact/' within any proper sense 
of that phrase. See Sdltus v. Everett^ 2 
Hall, 252. 

m. The proofs indicate that in fact seven- 
teen barrels were delivered to the vessel. 

IV. The libellants claim a judgment for 
the highest price proved, twelve dollars per 
barrel, and interest on that amount from the 
latter part of December, 1846, allowing the- 
ordinary time for a voyage to Boston. 

BmT & Benedict, for respondent. 

I. The objection taken by libellants' coun- 
sel, that no evidence can be received to vary 
the bill of lading, cannot be sustained, be- 
cause (1) the libellants were the original 
shippers of the goods, and as between the- 
shipper and the ship-owner, the bill of lad- 
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ing may be contradicted (Abb. Shipp. 334); 
and (2) if the goods were never on board, the 
libellants cannot be injured by having ttie 
ti-utli establistied, though it should contra- 
dict, vary, or explain a written instrument 
signed through fraud or mistake. 

II. Upon the question of fact," whether the 
goods were in fact delivered on board,, the 
evidence is satisfactory that they were not 

BETTS, District Judge. This case rests 
wholly upon one fact, and turns upon the 
force and efifect of the evidence relative to 
that fact, offered upon both sides. 

On December 3, 1846, the respondent signed 
a bill of lading, in the usual form, for eleven 
barrels of tripe, shipped by the libellants on 
board the respondent's schooner, to be deliv- 
ered at Boston, to the firm of Davis & Whitte- 
more. The bill described the barrels as be- 
ing "marked and numbered as in the mai-- 
gin," but it contained no marginal marks or 
nuinbers. 

The vessel arrived at Boston, having on 
boai'd twelve barrels of tripe, but six only 
were marked for Davis & Whittemore, and 
that number were delivered to them. The 
other six were delivered to other consignees, 
conformably to their marks. No bill of lad- 
ing was shown for them, although the mate 
testifies that he believes one was signed; 
and he also proves that freight was received 
for twelve barrels only. He also testifies 
that no more than twelve barrels were on 
board the vessel, and that after the vessel 
got out of port, it was ascertained, by the 
amount of cai'go and by the freight list, that 
bills of lading had been signed for five bar- 
rels more than were in the vessel. 

The libellants contend that evidence to con- 
tradict or explain the bill of lading is in- 
competent, and maintain that the respondent 
is concluded by his signature to the one 
produced. This is not the rule as between 
the original parties of the bill of lading, and 
where no rights of thu-d persons are in ques- 
tion. In that case evidence may be received 
to show a mistake in the statement of the 
quantity of goods received,, contained in the 
bill of lading. 

In an action by the original shipper of the 
goods, the master or owner will be allowed 
to show that he was induced by fraud to 
sign a bill of lading containing an exagger- 
ated statement of the quantity of goods re- 
ceived.; and that such evidence will defeat 
an action for the recovery of an alleged de- 
ficiency in the delivery made, is well settled 
by the case of Bates v. Todd, 1 Moody & R. 
106. That was an action against the owners 
of the ship Thames, on a bill of lading, 
signed by the master at Singapore,, for eight 
hundred and ninety bags of pepper. The 
declaration alleged that eight hundred and 
ninety bags were shipped, and that some 
of them had been lost. The defence was, 
that only seven hundred and ninety bags 
were in fact shipped, and that the captain 



had been induced to sign the bill of lading 
for eight hundred and ninety by the fraud of 
the plaintiffs' agent at Singapore. It was 
contended for the plaintiffs, that the bill of 
lading was conclusive, and estopped the de- 
fendant who was owner of the ship. But 
Chief Justice Tindal held, that as between 
the original parties, the bill of lading was 
merely a receipt, liable to be opened by the 
evidence of the real facts, and he left the 
question to the jury, whether in fact eight 
himdred and ninety bags or only seven hun- 
dred and ninety were shipped. 

The case of Berkely v. Watling, 7 Adol. & 
E. 29, is somewhat broader. The plaintiff 
there declared, in assumpsit, that the de- 
fendants, Watling and Nave, were owners 
of a ship called the Search, and that in con- 
sideration that the plaintiff, at their request, 
shipped goods on board, to be delivered to 
him or his assigns, the defendants promised 
to deliver them and had failed to do so. 
Nave pleaded separately, that the plaintiff 
did not cause the goods to be shipped in 
the vessel. On the trial the plaintiff pro- 
duced a bill of lading, signed by the captain 
of the ship, transmitted to the plaintiff by 
"Watling, which stated the goods to be ship- 
ped by Watling, to be delivered to the plain- 
tiff or his assigns. It was also proved that 
the plaintiff held the bill of lading for value. 
Evidence was offered at the trial, on the 
part of the defendant. Nave, to show, that 
although the master signed the bill of lad- 
ing for the goods, yet they were never ship- 
ped on board the vessel, as therein express- 
ed; and the question was, whether Nave was 
estopped by the bill of lading from showing 
that fact "The statement in the declara- 
tion," said Mr. Justice Littledale, "is that 
the plaintiff caused the goods to be shipped, 
which is put in issue by the second plea. 
How does' the plaintiff prove his allegation? 
He puts in a bill of lading, which certainly 
appears to be signed by the master, but on 
the face of it, the goods are shipped by Wat- 
ling., Then the plaintiff must prove AVatling 
to be his agent; by so doing he supports the 
allegation. It turns out that in fact the 
goods were not shipped 'on board the Search 
at all. But the plaintiff says that the de- 
fendant Nave, is estopped from showing 
this by the bill of lading signed by his own 
agent. How is he estopped? Watling knew 
the fact, and his knowledge is the plaintiff^'s 
knowledge. The plaintiff, knowing the fact 
by Watling, his agent, how is the defendant, 
Nave, estopped by what Watling does as his 
agent? Since, therefore, the plaintiff, as 
shipper, is cognizant of the facts, we need 
not say how far, on the general question, 
there is an estoppel, but, in my opinion, the 
bill of lading is not conclusive." 

In the case now presented, no suggestion 
of fraud is tnade, but the respondent relies 
upon proof of the mere fact that the goods 
receipted for by the bill were never actually 
delivered to the vessel. That fact if clearly 
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proved, will exonerate tlie master from re- 
sponsibility to the original shipper, though 
it might not release him in an action toy an 
assignee. The bill of lading has, in legal ef- 
fect, a double aspect It is a contract for 
the transportation and safe delivery of the 
property shipped, and it also embodies, as a 
matter collateral to that contract, a receipt 
for the goods so shipped. In so far as the 
"bill operates as a contract, it is, undoubtedly, 
the exclusive evidence of the obligation of 
the parties; but in respect to those clauses 
which operate merely as a receipt for the 
goods, it has no higher obligation than an 
ordinary receipt, and is open to explanation 
and rectification by parol proof. 3 Phil. Ev. 
(Cow. & H. notes) 1439. The fact that both 
a contract and a receipt are embodied in one 
instrument, forms no reason why they should 
be regarded as differing in efCeet from sim- 
ilar instruments executed in an indei)end- 
ent form. 

The clauses in the bill of lading which re- 
late to the quantity and condition of the 
goods received, do not enter into the con 
tract between the parties; they are parts of 
the receipt. The contract is for the trans- 
portation of the goods, for their delivery, for 
the stipulated freight, &c. But the state- 
ments that the goods embraced within this 
contract have been received on board the 
vessel, and that they are of such and such de- 
scription in point of quantity, quality, condi- 
tion, marks and numbers, &c., are in the na- 
ture of a receipt, not an agreement. They 
are therefore explainable, not alone by evi- 
dence of fraud, but by such proof of mistake 
as is by well-settled rules of law permitted to 
control the operation of ordinary receipts. 
It is proper, therefore, to receive the evi- 
<Ience offered on the part of the defence in 
this case, and if it clearly shows that the 
goods for which this suit is brought were 
never, in point of fact, delivered to the re- 
spondent, it will constitute a good defence to 
this action. 

On the part of the libellant, the testimony, 
if not direct and complete, to the fact that 
the seventeen barrels were delivered on 
board the vessel, at least strongly corrob- 
orated the bills of lading, and may further- 
more account for the difEerence between the 
quantity receipted and that found on boards 
as one witness states that he took down five 
barrels, and another person in the libellant's 
■employment carted down twelve barrels. The 
latter saw barrels already on the dock, and 
was told in answer to his inquiry on board 
the vessel, that they belonged to the libel- 
lant's parcel. He left his five bai-rels on 
the dock near the vessel, by direction of 
those on board. He does not remember that 
he had a receipt given him, but thinks the 
other man brought back a receipt for his 
loads. He assisted the other man (who is 
now at sea) in loading twelve barrels, eleven 
of which were marked Whittemore & Davis, 
iind one to 0. Robinson. One of those he 



carted down had the same mark, and the 
other four were Russel & Squires. 

The mate's impression is, that six of the 
barrels were addressed to Russel & Squires, 
and were delivered to them out of the twelve 
on board. He further says he found four 
barrels on the dock when the vessel came 
into her berth, and had them rolled on board. 
They were marked for Whittemore & Davis; 
and he further testifies that the twelve car- 
rels were all brought to the vessel by one 
person. If the evidence of the other cart- 
man is credited, there are then five more 
barrels which were delivered by him, of 
which the mate took no account. 

Under these circumstances, the testimony 
of the mate does not destroy the effect of 
the bills of lading. The written evidence 
must prevail, and the respondent must be 
held to account for the five barrels deficient 
in the delivery. The proof is they were 
worth here from $10 to $12 per barrel; and 
the lowest valuation of the goods will be 
taken in such case, when the evidence car- 
rying them higher is not precise and clear. 
The libellant is entitled to a decree for $50, 
with interest from December 3, 1846, to this 
day, and his costs to be taxed. 



GOODRICH T, PACKARD. See Case No. 
5,546. 



Case No. 5,546. 

GOODRICH et al. v. REATINGTON. 

SAME V. PACKARD. 

[6 Blatchf. 515.] i 

Circuit Court, N. D. New York. July 14, 
1869. 

Ba>:ks and Banking — Bankrdptct op ReaIj 
OwNEK OF Incorporated Bank — Suit by As- 
signee TO Recover Assets from Bank's Re- 
ceiver— Costs. 

1. M., a private banker under the general 
banking law of New York, not being allowed 
by law to establish another private bank, es- 
tablished a joint stock bank under that law, 
under an agreement that the stockholders otier 
than himself were to have no real interest in 
the bank, and they had none, and the bank was 
carried on under that arrangement. M. failed 
in business, and the bank failed, and a receiver 
of the bank was appointed by a state court ot 
New York. M. having been subsequently ad- 
judged a bankrupt, his assignee in bankruptcy 
brought a suit in equity, in this court, against 
the receiver, to compel a delivery of the assets 
of the bank to the assignee, for distribution in 
bankruptcy, as assets of M.: Hdd, that Uie re- 
lief could not be granted, and that the bill must 
be dismissed. 

2. As the question was one on which it was 
proper to ask the opinion of the court, and as 
the assignee, in filing the bill, acted under the 
advice of eminent counsel, no- costs were al- 
lowed to the defendants. 

In equity. The plaintiffs in these cases 
[Horace Pr Goodrich and others] were the 
assignees in bankruptcy of Hii'am J. Messen- 

1 pEleported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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ger. The defendants [Emery B. Remington 
and Milton D. Packard] were, respectively, 
receivers, appointed by the supreme court of 
the state of New York, in separate proceed- 
ings, instituted against the Bank of Ontario, 
and against the Bank of Canton, severally 
and respectively, as insolvent banking asso- 
ciations, organized under the general bank- 
ing law of the state of New York. The plain- 
tiffs, by their bills, asked decrees from this 
court, declaring the property in the hands 
of such receivers, and claimed by them as 
propei-ty and assets of such insolvent bank- 
ing associations, to be the property and as- 
sets of the bankrupt 

HALL, District Judge. The facts upon 
which the rights of the parties, in these suits, 
depend, are substantially the same in the two 
cases, and they may, therefore, be properly 
disposed of upon the same grounds. 

The bankrupt, being already a private 
banker, imder the general banking law, at 
Cortland, determined, some years since, to 
establish a bank at Canandaigua, and, at a 
subsequent period, determined to establish 
another bank at Canton; but he could not 
establish such banks as a private banker, 
under the genei-al banking law, because he 
ah-eady had such private bank at Cortland. 
Therefore, for the purpose of establishing the 
bank at Canandaigua, he executed, in con- 
nection with William Richardson, Merrick 
Munger, John C. Draper, and James H. Tripp, 
a certificate of the organization of the Bank 
of Ontario, in due and proper form. The exe- 
cution of this certificate -was duly acknowl- 
edged, and it was then recorded in the clerk's 
office of Ontario county; and the other for- 
mal acts necessary to the organization of a 
banking association, as contemplated by such 
certificate of organization, were done, as re- 
quired by the general banking law of New 
York. By this certificate of organization and 
the subscriptions thereto, it appears, that 
the capital stock of the association was fixed 
at §100,000, and divided into one. thousand 
shares of ?100 each; and that, of these, the 
bankrupt subscribed for 920 shares, and the 
other four associates for 20 shares each. 

The Bank of Canton was organized in the 
same way, the capital stock and number of 
shares being the same, and the associates 
being the bankrupt, who subscribed for 950 
shares, and O. W. Heaton and Charles H. 
Stevens, who subscribed for the additional 
50 shares, Heaton subscribing for 20 shares, 
and Stevens for 30 shares. 

It is claimed, and may be considered as 
proved, that these banks were, in fact, es- 
tablished for the sole benefit of the bankrupt; 
that, as between him and the other asso- 
ciates, it was agreed that the other associates 
were not to be called upon to pay up their 
subscriptions, and were to have no real in- 
terest in the bank; that, in fact, they never 
paid any thing on such subscriptions; and 
that, fi-om first to last, the bankrupt man- 
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aged and controlled all the operations of 
these banks, without any interference from 
the other associates, without any board of 
directors, and, as between himself and the 
other persons who had signed the certificates 
of organization, in all respects, in substance, 
as though they had been his individual bank- 
ing establishments. The required retm-ns to 
the banking department of the state were, 
however, duly made, and the other forms of 
keeping up the organization and operations 
of these banks, as banking associations, as 
contradistinguished from a private banking 
establishment, were observed and maintain- 
ed; and the ti'ansactions and business of 
such banks, with their depositors and deal- 
ers, were carried on in the name, form, and 
manner of similar transactions and business 
of actual legal banking associations, organ- 
ized and carried on in good faith, and with- 
out fraud, either against the state, in its cor- 
porate character, or against its citizens, as^ 
individuals. Under these circumstances, the 
Bank of Ontario, either without ever having 
had a dollar of capital, or without having 
had any capital paid in that was not very 
soon tliereafter withdrawn by the bankrupt,, 
carried on business for several years, and 
its deposits, at one time, amounted to more 
than $340,000. The operations of the Bank 
of Canton were more limited, and its deposits 
were much less. The failure of the bank- 
rupt, at his banking house in New York City, 
at once caused the f ailm-e of these two banks,, 
and of his private bank at Cortland. At th& 
time of these failures, the bankrupt was in- 
debted to the Bank of Ontario, to an amount 
exceeding $160,000, and to the Bank of Can 
ton, to an amount exceeding 529,000, in ad 
dition to his possible liability for the whole- 
amount of stock subscribed by him in those 
banks respectively. It is probable that his 
assets wei'e not then sufficient to pay morfr 
than 30 or 35 cents on the dollar of the claims 
of his general creditors. 

The plaintiffs, as assignees in bankruptcy, 
insist, that the acts of the bankrupt and his- 
associates, in perfecting a formal organiza- 
tion of the Banks of Ontario and Canton, as- 
banking associations, and in can-ying them 
on as such for years, for his individual profit^ 
making verified, but false, returns to the 
■banking department, in the forms of those- 
requu-ed by law to be made by banldng as- 
sociations, and holding out these banks to- 
the public as banking associations duly or- 
ganized, and recognized by the laws of the 
state as corporations having a legal exist- 
ence, with legal franchises, corporate prop- 
erty, and clearly defined rights and liabili- 
ties, entirely separate and distinct from the 
individual existence, property, rights, and 
liabilities of the bankrupt, was a gross fraud 
on the banking department and the state, as 
well as against those dealing with the banks; 
that these banks were, and, in respect to this 
controversy, must be regarded as the banks 
of the bankrupt, as a private banker; that 
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the assets aud property of these banks, now 
in the liands of tibeir receiyers, must be de- 
creed to belong to the plaintiffs, as assignees 
in bankruptcy; and tliat the depositors in 
and a'editors of these banks must come in 
and share pro rata with all the other general 
creditors of the banlorupt This is resisted 
by the receirers, who insist that the assets 
in their hands belong to them, as such re- 
ceivers, and must be disposed of by them, 
for the benefit of the creditors of such banks, 
as required by the statutes of the state un- 
der which such receivers were appointed. 
No proceedings, under the bankrupt law of 
the United States, to obtain an adjudication 
of bankruptcy, have been taken by or against 
the Bank of Ontario, or the Bank of Canton, 
as banking associations. 

The making, recording, and filing of the 
certificates of the organization of the Bank 
of Ontai-io, and of the Banlc of Canton, and 
the acts of user imder them, must, under the 
laws of this state, and the decisions of our 
state coui'ts, be held to be suflBLcient to es- 
tablish the existence of these banks, as cor- 
porations, as against the associates and third 
persons, whatever might be the right of the 
state, by a direct proceeding, by quo war- 
ranto, founded upon the frauds alleged, to 
put an end to their corporate existence. Act 
April 18, 1838, §§ 15-18 (Sess. Laws N. Y. 
1838, c. 260); Buffalo & A. Val. R. Co. v. 
Carey, 26 N. Y. 75; Eaton v. Aspinwall, 19 
N. Y. 119; Dayton v- Borst, 7 Bosw. 115, af- 
firmed 31 N. Y. 435; Palmer v. Lawrence, 3 
Sandf. 161, affirmed 5 N. Y. 389; Leonards- 
Yille Bank v. Willard, 25 N. Y. 574; Robin- 
son v. Bank of Attica, 21 N. Y. 406; Stover 
V. Flack, 30 N. Y, 64. Whatever might be 
the rights of the creditors of these banks, as 
against the bankx-upt, in consequence of the 
fi-aud practiced by the bankrupt, there is no 
ground of equity upon which the assignees 
of the bankrupt, (either as his representa- 
tives, or as the representatives of his general 
a'editors,) can reach the assets of these banks 
now in the hands of their receivers. 

It was urged by the plaintiffs, that the ob- 
ject of the bankruptcy act [of 1867 (14 Stat. 
517)] is, to secm'e an equal, or, rather, pro 
lata, distribution of all the property of the 
bankrupt, to and among all his creditors; but 
the act itself (section 36) recognizes a differ- 
ent rule, as respects the joint and individual 
property, and joint and individual debts, of 
members of a copartnership; and, if there 
were no legal corporations in existence, and 
the associates who signed the certificates of 
organization before referred to were simply 
copartners, and liable as such, thek* copart- 
nership property would be distributed among 
their copartnership creditors, to the exclusion 
of the separate creditors of an individual 
member of the copartnership. In short, it 
is believed that there is no ground upon 
which the plaintiffs can maintain either a 
legal or an equitable title to the property 
sought to be reached by these suits. The 



fraud imputed to the bankrupt should not 
give his general creditors any right to the 
deposits in these banks, as against the per- 
sons w"ho made such deposits upon the faith 
of the legal existence of the corporations, 
and of their right to look to the assets and 
property of the corporation as their secm'ity; 
and it would seem to be inequitable and un- 
just to enforce the claim made by the as- 
signees in this case. 

The view taken of the actual legal and 
equitable rights of the parties renders it tm- 
necessary to inquire whether the bills in 
these cases should not be dismissed upon 
the ground that the rights insisted upon by 
the plaintiffs, if any such rights exist, are 
legal rights, in respect to which they have 
an entirely adequate remedy at law. Nor 
has it been deemed necessary to discuss the 
question, whether the laws under which the 
receivers were appointed are insolvent laws, 
and, therefore, superseded by the banki-uptey 
act; for, the plaintiffs, in order to succeed 
in these suits, must show title in themselves 
to the propertj"" in controversy. The receiv- 
ers, being in possession of the property, are 
entitled to hold it until it is claimed under 
a paramount title. 

As the decision is against the alleged right 
of the plaintiffs to the subjects of contro- 
versy, it is, also, imnecessary to consider the 
question raised by the defendants, in re- 
gard to the right of the state courts to de- 
cide the questions of property involved, by 
reason of their having, as it was insisted, 
obtained jurisdiction, and placed the property 
in controversy' in the possession of their re- 
ceivers, by proceedings commenced anterior 
to the commencement of the proceedings in 
bankruptcy under which the plaintiffs claim. 

Upon the whole case, the plaintiffs' bills 
must be dismissed; but, as the question pre- 
sented was one upon which it was proper to 
ask the opinion of the court, and as the as- 
signees, in filing their bills, acted under the 
advice of eminent counsel, the bills must be 
dismissed without costs. 
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Case M"o. 5,547. 

In re GOODRIDGB. 

[2 N. B. B. 324 (Quarto, 105).] i 

District Court, S. D. New York. Dec. 15, 
1868. 

Bankuuptot — Specifioatioss in Opposition to 
Discharge. 

Where specifications in opposition to the dis- 
charge of the bankrupt set forth that he had 
concealed property in the hands of his brother, 
and the only evidence in support thereof being 
the testimony of the bankrupt and his brother, 
from which badges and indicia of fraud were 

, 1 [Reprinted by permission.] 
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deduced, and not overborne by the positive 
testimony, held, that the specifications were sus- 
tained and discharge refused. 
[Cited in Re Rainsford, Case No. 11,537; Re 
Antisdel, Id. 490.] 

In bankruptcy. 

H. P. Herdman, for creditors. 
Charles Mott, for bankrupt 

BLATCHFORD, District Judge. The sub- 
stance and effect of the five specifications 
filed in opposition to the discharge of the 
bankrupt in this case are, that the bank- 
rupt has wilfully sworn falsely in his ex- 
amination before the register, in swearing 
that he had no property when his petition 
was filed, except the exempt property named 
therein, and no property concealed in the 
hands of his brother, John R. Goodridge, and 
that his said brother was not indebted to 
him; that the bankrupt has concealed prop- 
erty in the hands of his said brother, and has 
not delivered it to the assignee; and that, 
for the purpose of preventing the sum of 
from four to five thousand dollars from be- 
ing distributed among his creditors in bank- 
ruptcy, he has resorted to the device of keep- 
ing that sum in the hands of his said brother, 
claiming that it was paid to him in discharge 
of a debt 

A fraud of the kind here alleged is one 
that can seldom be proved by other than cir- 
cumstantial evidence. The parties to the 
transaction are generally, as in this case, 
the only witnesses, and if their stories -are 
to be believed as told, no fraud can be es- 
tablished. External evidence* is not to be 
had, and the truth must be reached by ex- 
amining the evidence of the alleged parties 
to the fraud, and weighing its probabilities 
and scrutinizing its general tenor and man- 
ner. In the present case, the story of the 
bankrupt and his brother, as they tell it, is 
as consistent with a fraud as with an honest 
transaction, and if the alleged fraud was to 
be perpetrated, a natural way to consum- 
mate it, with the hope of escaping detection, 
would have been the way employed in this 
case. The determination of the question of 
fraud or no fraud, must, under such circum- 
stances, depend upon the impression made 
by the evidence of the parties concerned. 
Of course, those who would commit such a 
fraud, would swear falsely to carry it 
through. If their positive testimony to the 
honesty of the transaction is overborne by 
badges and indicia of fraud, deduced from 
their own testimony, the conclusion must 
bs' that there was fraud. If their positive 
testimony to the honesty of the transaction 
is true, and there was no fraud, there > will 
not be found in their testimony any badges 
and indicia of fraud, sufficient to overbear 
such positive testimony. Applying these 
principles to the evidence of the bankrupt 
and his brother in this case, I cannot resist 
the conclusion that the four or five thousand 
doUaxs which the bankrupt alleges he made 



for his brother at the "West, was not made 
for his brother, and was not his brother's 
property, but was the bankrupt's property. 
It was used by the bankrupt for his own 
purposes, and calling it a debt due to his 
brother, he claims that he paid it up by in- 
stallments, the last of which was paid some- 
where in the first half of the year 1S67. The 
impression made by the whole testimony of 
the bankrupt is very unfavorable. When 
any test is sought to be applied, by close 
questions, to a positive statement of his, his 
recollection always fails. He says he pur- 
chased .lands at the West for his brother, 
but cannot recollect how much his brother 
paid him for his services, or anything about 
it, except that they settled. His general 
statement is that when he left the Western 
country he had made for his brother some 
four to five thousand dollars, which was 
paid over to his brother at different times 
afterwards in New York. When asked how 
long it was since he finished paying that 
money, he says: "A little over a year, I 
think." Again, he says: Q. "When, and as 
near as you can tell, was it, that you and 
your brother settled, and what was the basis 
of that settlement in relation to the matters 
connected with the Western lands?" A. 
"There was no final settlement of all matters 
until I paid him the balance due him, a 
little over a year ago." Q. "How much was 
the balance then due him?" A. "I don't 
recollect; but I paid him at different times, 
from time to time, since I came to New 
York." Q. "In that final settlement was any 
allowance made by your brother for your 
services in purchasing said land?" A. "Yes."' 
Q. "How much?" A. "I don't recollect the 
amount" The purchase of the lands at the 
West was evidenced by land certificates, all 
of which the bankmpt, and not his brother, 
received; and his brother was never at the 
West, but was in New York, while the bank- 
rupt then lived in Wisconsin. On his ex- 
amination by his own counsel, the bankrupt 
is called on to explain and does it in this 
way: Q. "You testified that you could not 
tell exactly how much or what amount you 
received; that it was a good while ago. Ex- 
plain what you mean by that." A. "We 
had an understanding at that time, about 
the time I came to New York, how much I 
was to receive up to that time. There was 
no money paid at the final settlement, about 
a year and a half ago." On his further ex- 
amination on the part of the creditors, he 
says: Q. "How does it happen that you re- 
member that you footed up and paid your 
brother four or five thousand dollars so 
definitely, and can't remember at all the 
amount or anything like the amount you re- 
ceived as commissions?" A. "I don't think 
it exceeds five hundred dollars that I re- 
ceived from him." Q. "Did you take or give 
a receipt on said last-mentioned settlement?" 
A. "I don't remember of passing receipts." 
The recollection of the brother is equally at 
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fault wlien any test is souglit to be api)liea, 
and his testimony is equally vague and gen- 
eral -with that of the bankrupt. Xhus: Q. 
"When did he pay it to you?" A. "He Tvas 
paying me all the time from the time when 
he came back to New Xork from Wisconsin 
up to about a year and a half ago, when we 
settled in full for all except what is on the 
schedules." The items on the schedules all 
accrued before he went West. The bank- 
rupt went West in 1834. The item on the 
schedules due to his brother is a debt of 
three hundred dollars, contracted in 1853. 
The transactions in the Western lands were 
between 1854 and 1858 or 1859. In 1858 or 
1859, the bankrupt removed to New York. 
It is a strange eircumstanca that the bank- 
rupt should pay his brother this alleged debt 
of four or five thousand dollars, and still 
leave standing a prior one of three hundred 
dollars, but not at all strange that if he 
were putting four or five thousand dollars 
into his brother's hands as a cover, he should 
leave the old debt of three hundred dollars 
standing. Still further, the brother says: 
Q. "How much money did he pay you in 
all?" A. "I couldn't state exactly, but some- 
where from four to five thousand dollars," 
Q. "How did that indebtedness accrue, or 
how did he come to owe you that sum?" A. 
"From investing the money I sent him at 
Chicago in a lot there, selling the contract 
for the purchase of the lot, whereby a sum 
of money was made, and continuing to in- 
vest that money in school and swamp lands 
in Wisconsin for me, and in selling said 
lands and investing in others, etc." Q. 
"How much money was made on the Chicago 
lot?" A. "It would be impossible for me to 
tell." Q. "Do you know how many acres, or 
about how many acres of school and swamp 
lands your brother purchased for you while 
in Wisconsin?" A. "I cannot tell you now, 
but it was some tliousands of acres." Q. "Do 
you know in any other way except by the 
account rendered by your brother, how 
many acres was purchased or sold, or what 
profit was made on them?" A. "I do not I 
never went to Wisconsin. I relied wholly 
on my brother, and our business was trans- 
acted wholly by letter, except the time^ 
when he came to New York, and I saw him 
in person." Q. "Did you instruct him to 
continue investing this money, or did he do 
it of his own volition, without consulting 
you?" A. "The acts of my brother were ac- 
cording to my directions, but he was left to 
use his judgment and discretion. My in- 
stmctions to him were general." Q. "Have 
you any of those land certificates now?" A. 
"I have." Q. "How many acres?" A. "I 
think there are eighty acres." Q. "Was 
there ever any understanding or agreement 
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between you and your brother as to what he 
should receive for his services in transacting 
the business you have stated for you?" A. 
"There was not, until after the transaction 
of the business; until he came back to New 
York. The understanding was, that he 
should be paid, but the amount was not 
fixed till he came back to New York." Q, 
"When was this understanding had between 
you, and how?" A. "I can't say whether 
it was by letter or when he came on to New 
York, and when I saw him personally." Q. 
"When did you first ascertain that he was 
owing you the four or five thousand dollars 
you have testified he paid you?" A. "When 
he came to New York, but I was being con- 
stantly advised by him while West, as the sum 
was accruing," Q. "On your settlement with 
him what was allowed for his services for 
you, in all the matters you have stated?" 
A. "I« couldn't tell exactly, but somewhere 
in the neighborhood of four hundred dol- 
lars." Q. "During the time your brother 
was transacting this business for you in the 
West, did you keep any book account or 
memorandum of the amounts of lands he 
advised you from time to time he had pur- 
chased and sold on your account?" A. "I 
did not." In a subsequent examination the 
brother says: Q. "During the time your 
brother, the bankrupt, was in the West, did 
he send or pay you any money?" A. "I 
have no recollection of his paying me a cent; 
I am certain that he did not." Q. "How 
long after, he returned from the West was 
it before he paid you anything?" A. "I 
could not say positively. It might have been 
about a year." Q. "What did he then pay 
you?" A. "He paid me at different times 
all along, in different sums, from that time 
till we settled, about a year and a half ago, 
when he paid me the entire balance." Q. 
"How much was that balance then paid 
you?" A. "I don't remember." 

This story of the del^t of four or five thou- 
sand dollars, paid in this way, is not credi- 
ble, on all the evidence. It might, perhaps, 
be as impossible to believe the fact, that the 
bankrupt paid over to his brother the four 
or five thousand dollars, as to believe that it 
was paid in discharge of a debt, were it not 
that the bankrupt is driven by a statement 
of his receipts and expenditures since he re- 
moved to New York, in 1859, to account for 
about four thousand five hundred dollars in 
some way, and he does it by stating that it 
was paid to his brother, and for the indebt- 
edness referred to. The specifications are 
sustained and the discharge refused. 
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Case I^o. 6,548. 

GOODSELL et al. v. BRKJGS et al. 

[Holmes, 299.] i 

Circuit Court, D. Massachusetts. March, 1873, 

Customs Duties— Appkaisemext— Injunction' 

AGAIXST ApPKAISEKS. 

1. In appraising the value of an importation, 
the appraisers are not bound by prior appraisals 
of the value of goods of the same kind imported 
by the same party. 

2. The circuit court has no authority to en- 
join the appraisers from taking evidence any- 
where as to the value of an importation. 

3. The court refused to enjoin the appraisers 
of the value of an importation of gloves, from 
carrying out of the district into which the im- 
portation was made, samples of the gloves, for 
the purpose of obtaining evidence as to the val- 
ue of the importation. 

Motion for injunction [by T. B. Goodsell 
and others against H. S. Briggs and others 1- 
The original bill was against the apprais'ers of 
certain importations of the complainants. It 
alleged that the complainants, as a firm, were 
manufactm-ers at Naples, Italy, of a peculiar 
kind of glove, and imported the same to Bos- 
ton, aiass.; that several controversies had 
arisen between the complainants and the cus- 
toms officers of the United States as to the 
true market value of the gloves at Naples; 
that in 1872, according to an arrangement 
with the secretary of the treasury, one of the 
complainants went to Naples and obtained 
evidence of the market value of the gloves 
there; that upon his return a hearing was 
had before the general appraiser as to said 
value, which hearing was understood by the 
United States authorities and the complain- 
ants to be final, and end all controversy as to 
the value of the gloves; that the decision up- 
on the hearing was that the gloves imported 
were invoiced at the proper value, and ac- 
cordingly the duties on all such importations 
up to Jan. 1, 1872, were paid, and the bonds 
therefor cancelled; that in March, 1873, and 
at sundry times afterwards, the local ap- 
praiser had. marked up the value of importa- 
tions of gloves by the complainants, notwith- 
standing the former final decision of the 
value of such importations, and although the 
gloves were of the same quality as those pre- 
viously imported by the complainants, and 
the value thereof in Naples had not changed; 
that the appraisers had appointed a hearing 
to be held in New York, at which evidence 
was to be taken by the appraisers as to the 
value of the importations since Jan. 1, 1872; 
that the complainants had protested against 
any hearing in New York. The bill prayed 
that the appraisers be enjoined from remov- 
ing the goods to New York; and from holding 
any hearing there as to the value of the com- 
plainants' said importations, except by inter- 
rogatories and cross-interrogatories under a 
commission; and that the general and mer- 
chant appraisers be enjoined from holding 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 



fm'ther hearings as to such value; and that 
the local appraiser be enjoined from mark- 
ing up the value of said importations. By 
supplemental bill, the complainants charged 
that the collector of Boston had authorized 
the removal of some of the complainants' 
goods to New York, and that they had been 
removed by the general appraiser; and pray- 
ed that the collector be made a party defend 
ant, and that the general appraiser be order- 
ed forthwith to return the goods to the store- 
house In Boston; otherwise the prayer of the 
supplemental bill was as in the original bill. 
The collector, by his answer, denied that he 
had ordered, or intended to order, removal 
of the complainants* goods. The local ap- 
praifjor made affidavit averring that all acts 
done or proposed to be done in the premises 
were authorized by instructions of the secre- 
tary of the ti-easury; and denying that any 
of the complainants' goods had been removed 
to New York, except samples, removed before 
the original bill was filed; which samples 
were necessary for use in taking evidence in 
New York as to the value of the importations. 

B. F. Butler and John A. Loring, for com- 
plainants. 
F. W. Hm-d, for defendants. 

LOWELL, District Judge. It is a very use- 
ful function of com'ts of equity to restrain 
vexatious litigation by enjoining a renewal of 
a contest which has been fuUy settled be- 
tween the same parties. The bill makes out 
a. case which might well call for such inter- 
ference, if the complainants' rights have been 
definitely and forever adjudicated, as they al- 
lege, and if the appraisement of different 
goods heretofore imported by them were anal- 
ogous to a suit between them and the Unit- 
ed States. But it must be admitted that each 
importation is a new case, on which the ap- 
praisers are to pass judgment, and on which 
they may take new evidence; and no court 
has ever undertaken to say that one, two, or 
any number of former appraisements made 
the matter rem judicatam, and estopped fur- 
ther inquiry. If this analogy could be made 
out, there could never be more than one ap- 
praisement of the same class of goods of the 
same importer, however mistaken the fii'St 
might have been. This rule would work as 
harshly for the merchant as for the govern- 
ment, for it is the right of both to have every 
invoice appraised on its own merits. Besides, 
it would be necessary to show that the goods 
were in fact precisely alike, and that the mar- 
ket value in the country of exportation had 
not changed; which are among the very facts 
which the appraisers are appointed the sole 
tribunal to decide, with no appeal to this or 
any other court If oppression is exercised by 
vexatious and unfounded examination and re- 
examination of questions really the same, 
though nominally difEerent, I know of no ju- 
dicial remedy, though there may be others. 
It is deal" that in appraising these goods the 
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officers are acting witliin the scope of their 
authority, and that I have no power to en- 
join them from using their judgment in the 
premises. 

It seems to he within the scope of the ap- 
praisers' powers to obtain evidence wherever 
it is to he found. The statute says they are to 
ascertain, estimate, and appraise the value 
by all reasonable ways and means in their 
power, and it gives them power to summon 
witnesses and talie depositions.. The bill says 
they cannot take evidence out of this judicial 
district; which may be true in one sense, 
that is, they may not be able to oblige wit- 
nesses to attend out of the district But they 
have the right to inform themselves; and if 
witnesses will attend and testify in New 
York, they may take their testimony, ex parte, 
If they choose; and the notice to the com- 
plainants is a matter of courtesy and fairness, 
upon which they may take such action as 
they think best It is a commendable prac- 
tice, and one which, I understand, is always 
followed, as it should be, to give the importer 
an opportunity to see and examine the wit- 
nesses; but I know of no law which requiress 
it, or which obliges or would justify the ap- 
praisers to overlook any evidence which they 
can reasonably obtain, though it may put the 
government and the importer to some ti'ouble 
and expense, if the evidence is important 
enough to warrant it It is all a question of 
judgment and discretion. If the complain- 
ants have procured evidence in Naples, I 
know of no reason why the appraisers may 
not seek it in New York. Nor do I know 
•of any law which requires it to be taken oa 
WTitten interrogatories filed in this disti-ict or 
indeed that it can be so taken. 

On the only remaining subject-matter of the 
prayer I remain of the opinion expressed to 
both parties at or just after the argument 
If the case were made out that the defend- 
ants were about to remove a large and valu- 
able part of the complainants' goods to New 
York, thfey would be acting beyond their ju- 
risdiction, and I do not know that I should 
not feel bound to restrain them. If they can 
remove one package in every ten, they can 
remove the other nine, and the complainants 
would have no adequate remedy. On the 
c[uestion whether the action against the officer 
would be adequate, I expressed some doubt; 
but it would not be so, I am satisfied, in 
many cases. But there are some circumstan- 
ces which make it improper, in my judgment, 
to issue the writ at this time. I see no legal 
objection to the appraisers taking so much of 
the goods as would serve for samples, unless 
in some very xmusual and extraordinary case, 
where the mere specimens would be of gi-eat 
value. If they cannot do this, they cannot 
take the testimony to any purpose. Now the 
local appraiser makes oath that only samples 
have been taken; and though this is denied 
by the complainants on oath, yet their state- 
ment is made, as it almost necessarily must 
be, on information and belief only, while the 



appraiser ought to know whereof he affirms. 

I have not had time to make a thorough ex- 
amination of the law of the case, though I 
have read many important cases. I assume 
that the circuit courts will never interfere with 
the ordinary action of the administration of 
the customs laws by the proper officers, and 
have no jurisdiction to do so. I assume, fur- 
ther, that if the officers do an act which is 
beyond their jurisdiction, and is a mere usur- 
pation, the court may interfere by injunction, 
if the case seems to require it 

By one of the statutes concerning internal 
revenue the courts are pro^iiDiced from re- 
straining the assessment or collection of any 
tax,— meaning, I suppose, a tax under those 
laws; and I do not understand that the cir- 
cuit courts have ever exercised a power of re- 
straining collectors of customs from assessing 
or collecting duties. The remedy by action 
is not only plain and adequate, but exclusive, 
in most cases. I have seen no case in which 
such a writ has been issued, except by consent, 
though there may be such. But to take away 
the property of the tax-payer, not in assessing 
or collecting a tax, but for some incidental 
purpose, or to destroy it, or to give it away, 
is not either assessing or collecting a tax. 
And I am at present inclined to think Uiat 
there is jurisdiction in such a case, whether 
the officer be acting in the internal or the cus- 
toms sei"vice. Motion denied. 
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Circuit Ckiurt. E. D. Missom:i. 1879. 

Accommodation Maker Entitled to Rights of 
A Surety as against a Holder with Knowl- 
edge op the Tkde Relation of Such Maker. 

1. An accommodation maker of a note is not, 
as respects a holder with notice, the principal 
debtor; and where the holder, with knowledge 
that the maker is an accommodation maker, 
without his knowledge or consent gives time, 
by a valid contract, to the party who is in fact 
the principal debtor, the accommodation debtor 
is entitled to the rights of a surety, and is dis- 
charged, although the holder did not know, 
when he took the note, that the maker was not 
the party primarily liable thereon. 

[Cited in Vary v. Norton, 6 Fed. SIO; Union 
. Bank v. Crine, 33 Fed. 811.] 

2. Such is the modern Elnglish doctrine, and 
it was followed in the case in judgment 

In bankruptcy. The district court on the 
motion of the assignee, expunged the claim 
of the Valley National Bank on the note for 
$6,000 held by it, made by Goodwin, Behr, 
& Co., bankrupts, to the order of Gustavus 
Hoeber, and by him endorsed to the bank 
for value. The bank appeals from this or- 
der. The further facts appear in the fol- 
lowing opinion of the district com-t: 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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TREAT, District Judge. A motion was 
made by the assignee to expimge tlie claim 
of the bank. Issues have been framed, and 
the cause heard. Goodwin, Behr, & Co. 
were the maliers, and Hoeber the endorser, 
of a note for ?G,000, which the bank dis- 
counted. Before the same became due the 
bank knew that the makers were such solely 
for the accommodation for the endorser. 
The bank then discounted a note of said en- 
dorser at ninety days for §5,000, passed the 
proceeds of the discount to his private ac- 
count which he kept with said bank, and he 
gave his chedc for $6,000, which was char- 
ged against said private account. As the 
endorser's note for $5,000 was not secm-ed 
by an endorser thereon, the. bank retained 
the original note for §6,000, and seek to 
have the same allowed against Goodwin, 
Behr, & Oo.'s estate in bankruptcy. There 
are two propositions, either of which is fatal 
to the claim: 1st. Hoeber, the endorser, 
paid the note by his check for the $6,000, 
which extinguished the bank's demand 
thereon. 2d. If that be not so, the bank, 
knowing that Hoeber was primarily liable 
(Goodwin, Behr, & Co. being mere accommo- 
dation makers), received payment of at 
least $1,000 thereon from Hoeber, and ex- 
tended to him the time of payment for the 
balance for ninety days without the assent 
of the accommodation makers. 

The legal rule in such cases is that if the 
holder of the note is informed that the mak- 
er is only nominally such, but actually an 
accommodation maker for the endorser, he 
must deal with the paper and the parties 
with reference to tlieir true relationships 
to the obligation. The malcers were sm-e- 
ties, and an extension of time to Hoeber, 
the actual principal, without the assent of 
the surety, was a discharge of the surety if 
the bank precluded itself from enforcing at 
once the original obligation. It is true that 
matters have been called to the attention 
of the com't which show peculiar equities 
as between Goodwin, Behr, & Co. and Hoe- 
ber, but the bank does not represent said 
equities. [The decision is against the claim 
of the bank and judgment must be for the 
defendant] 2 The authorities are not seem- 
ingly in accord. If, however, the bank is 
held, by information given subsequent to 
the discount of the $6,000 note, to be dealing 
with the ti*ansaction as if Hoeber were the 
maker, and Goodwin, Behr, & Co. the en- 
dorsers, then the receipt of part payment 
from Hoeber, and an extension of time to 
him for a consideration as to the balance 
due, disehai-ged the sureties. The English 
courts, while insisting on the strict rule as 
to the extension of time to the principal 
without assent of the sm-ety, criticise the 
reasons given in some cases in support of 
the rule. May it not be that the true reason 
is fotmd in the maxim, "m haec foedera 

2 [From 17 N. B. B. 2o7.] 



non veni" (I have not entered into this- 
agreement)? A surety enters into an obli- 
gation, the elements of which are time, etc. 
If the obligation is to be prolonged beyond 
the prescribed time, whereby there can be- 
no legal remedy in his behalf until tlie end 
of the new period, is there not virtually an 
effort to hold him bound to a changed or new 
contract as to time, when the financial and 
other conditions of the parti.es may have un- 
dergone au entire change in the interval? 
The conclusion is, that the bank is not enti- 
tled to prove the $6,000 note, or any pai't 
thereof, against the estate of Goodwin, Behr, 
& Co., and judgment will be entered accord- 
ingly. 

H. A. Haeussler and Finklenbm-g & Eas- 
slem*, for the bank, 

Natiianiel Myers, for the assignee in bank- 
ruptcy. 

DIIfLON, Circuit Judge. In England an 
accommodation maker is, in com'ts of law, 
regai-ded as the principal debtor, although 
the creditor or holder knew, at the time of 
taking the note, that it was given by the 
maker to the payee without consideration 
(Byles, BiUs, 4th Ed., 191, where the cases 
are cited; 1 Pars. Notes & B. 325, and notes; 
3 Kent, Comm. 104; Story, Bills, §§ 291, 3aS, 
432, 434); and, therefore, the extension of 
time by the holder to the acceptor without 
the consent of the payee and endorser will 
not discharge the acceptor— nothing will dis- 
charge the maker but payment or release. 
The leading case is Eentum v. Pocock, 5 
Taimt 192, 1 Marsh. 14, which has been 
frequently approved in England and in this 
country. The cases are referred to by Mr. 
Parsons (1 Notes & B. 325), and in White & 
Tudor's Leading Cases in Equity (volume 2, 
4th Am. Ed., p. 1917). There is no decision 
of the exact point by the supreme court of 
the United Statas. The nearest approach to 
it is in Sprigg v. Bank of Mt Pleasant, 12 
Pet. [37 U, S.] 257; Lenox v. Prout, 3 Wheat. 
[16 U. S.] 520; and Creath v. Sims, 5 How. 
[46 U. S.] 192, 206. The American cases i-est 
on the authority of the English cases— par- 
ticularly Fentum v. Pocock, and those which 
follow it. 

But in equity it is otherwise, and the real 
relation of the parties to the note, bill, or 
bond determines their rights in all cases 
where the holder has knowledge of that rela- 
tion. And it has recently been expi*essly de- 
cided by the queen's bench, the com-t of 
chancery, and by the house of lords, that the 
rule of law that if the creditor contracts with 
the principal debtor to give him time, the 
surety is discharged, applies to bills of ex- 
change and promissory notes; and that it 
makes no difference, in the application of 
the rule, that at the time of contracting the 
debt the surety was believed by the ereditor- 
to be the principal debtor. Oriental Finan- 
cial Corp. V. Overend, Gurney & Co. (A. D. 
1S71) L. K. 7 Ch. 142, 41 Law J. Eq. 332, 
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affirmed in tlie liouse of lords (1874) L. R. 7 
H.,L. 34S; Ewin v. Lancaster, 6 Best & S- 
571; BaUey v. Edwards, 4 Best & S. 761; 
Pooley V. Harradine, 7 El, & Bl. 431; Taylor 
V. Burgess, 5 Hurl. & N. 1; Greenougli v. 
McClelland, 2 EL & El. 424. 

The facts in the English case first cited 
are, in all essential respects, similar to the 
case now imder consideration, and the prin- 
ciple involved is precisely identical. , The ac- 
commodation acceptors were held to be 'sm-e- 
ties as against a holder who did not know 
that they were accommodation acceptors at 
the time he discounted the bills, but who, 
after knowledge of that fact, gave time, by 
valid contract, to the parts'- who was in fact 
the .principal debtor, without the knowledge 
or consent of the accommodation acceptors; 
and the holder's action at law against the ac- 
ceptors was restrained. 

1 will not enter upon a lengthened discus- 
sion of the subject These cases settle the 
law of England, and overrule the cases on 
which the American decisions to the con- 
trary rest I am inclined to think the doc- 
trine of the court of chancery, and of the 
house of lords, rests upon sound principles, 
and that a creditor who actually knows that 
a given party is a surety on the contract 
ought not to be permitted to change that con- 
tract, or vary the mu-ety's rights by a new 
contract, without his consent— unless, indeed, 
the sinrety has, by express stipulation, as in 
Sprigg v. Bank, supra, declared in the con- 
tract that he is a principal, and thereby estop- 
ped himself to plead and show that he was 
such, and entitled to the privileges and rights 
of a sm'ety. 

I affirm the decision of the district court 
on the strength of the recent English cases 
referred to, and regret that the case is such 
that my judgment cannot be reviewed by the 
supreme com-t Affirmed. 

NOTE, The following is extracted from the 
printed argument of Mr. Myers: 

1. While mere indulgence to a principal debt- 
or does not release a surety, yet the surety is 
released if, without his consent, time is given 
to the principal by any contract binding on the 
creditor. This proposition is affirmed in all the 
authorities bearing on any phase of the ques- 
tion. 

2. And where, on the maturity of the origi- 
nal obligation, a portion thereof is paid and a 
new note of tie principal debtor taken for the 
balance, the original obligation being left as 
collateral security to the new one, that is an 
extension of time to the principal, which would 
preclude the creditor from pursuing the prin- 
cipal till the maturity of the new note, and 
so would release the surety. Gould v. Eobson, 
8 East, 576: Andrews v. Marrett 58 Me. 540; 
Fellows V. Prentiss. 3 Denio, 512; Stedman v. 
Gooeh, 1 Esp. 3; Putnam v. Lewis, 8 Johns. 
389; 1 Pars. Notes & B, p. 239. 

3. And it is immaterial that the surety is 
the maker of the note. If the maker is in fact 
an accommodation maker, then, as between him 
and the principal, he is only surety for the prin- 
cipal; and if this relation between the parties is 
known to the creditor when he first acquires 
the claim, the foregoing doctrines apply with 
full force. Grafton Bank v. "Woodward, 4 N. 
H. 301; Home v. Bodwell, 5 Gray, 457; Wil- 



son v. Green, 25 Vt. 456; Mariner's Bank v. 
Abbott 28 Me, 285; Fowler v. Brooks, 13 N. 
H. 245; Claremont Bank v. Wood, 10 Vt 
582; Peake v. Dorwin's Esta,te, 25 Vt 31; 
Davis V. Barrington, 30 N. H. 524; Bank of 
Steubenville v. Hoge, 6 Ohio, 18; Garrett v. 
Ferguson, 9 Mo. 125; Jones v. Jeffries, 17 Mo» 
577; Burk v. Cruger, 8 Tes. 6G; Smith v. 
Tunno, 1 McCord, 451; Lime Bock Bank v. 
Mallett, 42 Me. 349; Riley v. Gregg, 16 Wis. 
671; .Harris v. Brooks, 21 Pick. 195; Car- 
penter V. King, 9 Mete. (Mass.) 511; Branch 
Bank v. Darrington, 9 Ala. 949; Grafton 
Bank v. Kent, 4 N. H. 221; Flynn v. Mudd, 
27 111. 323; Kennedy v. Evans, 31 111. 269; 
Kelly V. Gillaspie, 12 Iowa, 57; Miller v. Mc- 
Can, 7 Paige, 451; Manchester Iron Manuf'g 
Co. V. Sweeting, 10 Wend. 163; and authorities 
cited in the principal case. There are a few 
eases to the contrary: Walker v. Bank of 
Montgomery, 12 Serg. & R. 382; Bull v. Al- 
len, 19 Conn. 105; Yates v. Donaldson, 5 Md. 
401; Lewis v. Hanchman, 2 Barr. [2 Pa. St.J 
418. These four cases are squarely in con- 
flict with the principal case. So far as they 
consider the question at all, they proceed on the 
theory that one who signs as maker is estopped 
from showing he is only a surety, because 
that, it is said, would be to contradict the 
note. But the fact is, a maker of a note is 
not necessarily a principal. There are thou-, 
sands of accommodation notes; and for a mak- 
er to show he is only an accommodation mak- 
er is not to contradict the note, but to show a 
fact entirely consistent with his being a maker, 
and, hence, the principle of estoppel does not 
apply. If, however, the surety, besides being 
a maker of the note, contracts expressly as 
principal, then, of course, he has waived his 
rights and privileges as surety; and this is 
all that was held in Sprigg v. Bank of Mt 
Pleasant 10 Pet [35 U. S.l 257; McMillan v. 
Parkell, 64 Mo. 286. and Claremont Bank v. 
Wood, 10 Vt. 585. In the last-mentioned case 
the note read, "We, each as principal," etc. 
The court said: "The plaintiff would have 
been bound to respect the rights of Judd (the 
maker) .as a surety, had these words been omit- 
ted." In Sprigg V. Bank of Mt. Pleasant, su- 
pra, the bond described all the obligors as 
"principals." In McMillan v. Parkell, supra^ 
the note read, "We, each as principal," etc., 
and also had tiiis clause: "Nor shall any delay 
or extension of time of demand of payment 
affect our liability hereon." The history of the 
question in England is as follows: The earli- 
est case is Laxton v. Peat, 2 Camp. 185, de- 
cided by Ellenborough in 1809. That decision 
supports the principal case. In 1813, Pentum 
V. Pocock, 5 Taunt. 192, came before Mans- 
field, and he overruled Laxton v. Peat. In 
1831, Tenterden, in Hall v. Wilcox, 1 Moody 
& R. 58, overruled Fentum v. Pocock, and 
reaffirmed Laxton v. Peat. In 1836, Oakeley v. 
Pasheller, 10 BHsh (N. S.) 548, arose in the 
house of lords. The decision supports the prin- 
cipal case. In 1853, Manley v. Boycot, 2 El. 

6 BI. 46, reaffirmed Fentum v. Pocock, but 
the decision of the house of lords in Oakeley v. 
Pasheller was overlooked. Since then the fol- 
lowing English decisions support the principal 
ease: Davies v. Stainbank, 6 De Gex, M. & 
G. 679, decided in 1854; Pooley v. Harradine, 

7 El. & Bl. 431, decided in 1857; Greenough 
V. McClelland, 2 El. & El. 424, decided in 1860; 
and, lastly. Oriental Financial Corp. v. Over- 
end, Gurney & Co., L. R. 7 Ch. 142, decided 
in 1871. 

4. Nor is the rule altered by the fact that 
the creditor, at the time he acquired the note, 
did no.t know that the maker was only a sure- 
ty, provided he learned that fact before he 
granted the extension of time to the principal. 
Oriental Financial Corp. v. Overend, Gurney 
& Co., supra; Oakeley v. Pasheller, supra; 
Wheat V. Kendall, 6 N. H. 504; Branch Bank 
-v. Darrington, 9 Ala. 949; Millerd v. Thorn, 
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56 N. Y. 402; Smith v, Shelden, 35 Mich. 42. 
Oakeley v. Pasheller is about the strongest 
case in England. In that case, a certain bank- 
ing firm was indebted to Oakeley in a very large 
sum. One of the firm died, and his executors 
gave Oakeley a bond for the payment of the 
debt. Subsequently an arrangement was made 
hetween the surviving partners and the exe(> 
utors, whereby the surviving partners assumed 
all the firm debts, including that to Oakeley. 
From that moment, and only from then, the 
■executors became, as between them and the sur- 
viving partners, mere sureties for the debt due 
Oakeley. Oakeley learned of this arrangement, 
and then granted an extension to the surviv- 
ing partners. This was held to release the ex- 
ecutors. Lord Lyndhurst said: "The question 
appears to me to be very clear and distinct, 
and unembarrassed." In Oriental Fmanciai 
Corp. v. Overend, Gumey & Co., Lord Chan- 
cellor Cairns says that, after Oakeley v. Pash- 
eller, "it is impossible to contend if, after a 
right of action accrues to a creditor against 
two or more persons, he is informed that one 
of them is a surety only, and after that he 
gives time to the principal debtor without the 
consent and knowledge of the surety, that un- 
der these circumstances the rule as to the dis- 
charge of the surety does not apply." The 
doctrine of Oakeley v. Pasheller is approved in 
Millerd v. Thorn and Smith v. Shelden, the 
latter of which is a well-considered opinion by 
Cooley, C. J. 

Case No. 5,650. 
In re GOODWIN. 
[3 N. B. R. 417 (Quarto, 106).] i 
District Court, S. D. New York. Nov. 27, 
1869. 
Bankkuptct — Failure of Assignee to Comply 
WITH General Order No. 28. 
Before the court can take action on the fail- 
ure of an assignee in bankruptcy to comply 
with the requirements of general order No, 28, 
the same must be shown to it by at least prima 
facie evidence. 

Dji banlaruptcy. In the matter of William 
IP. Good-win.] 

By the Register: 

I, Isaiah T. Williams, the register of this 
<;oiirt in bankruptcy, to whom has loeen re- 
ferred the above-entitled matter, do hereby 
■certify to this honorable court, that George 
V. House, of GS3 Broadway, in the city of 
New York, was on the 9th day of July, A. D. 
1869, duly elected assignee of the estate of 
the above-named bankrupt, and duly 'execut- 
■ed the bond required by the 13th section of 
the act, and received from me the assignment 
of the estate of the said banki'upt, on the 
17th of August, 1869. And I do further certify 
that, in pursuance of the rule of this court 
in banlvTuptcy, adopted November 13th, 1869, 
I have called the attention of said assignee 
to the provisions of the general order No. 28, 
and I hereby bring the ease to the notice of 
the com-t, although I have no means of 
knowing whether or not the said assignee 
has failed to make a report to the com-t of the 
funds received by him, as required by said 
general order. 

BLATCHFORD, District Judge. When an 
assignee fails to make a report to the com-t, 

1 [Reprinted by permission.] 



[10 Fed. Gas. page 620J 

of funds received by him, it must be assumed 
that no funds have been received by him, 
and that no deposits have been made by him. 
In order to warrant proceedings against an 
assignee for not complying with general or- 
der No. 28, it must be shown at least by 
prima facie evidence that he nas received 
funds, or has made deposits in respect to 
which he ought to have made a report to the 
court under said general order. No such 
thing is shown in this case, and therefore 
there is nothing on which the court can base 
any action in the premises. The clerk will 
cei'tify this decision to the register, Isaiah T. 
Williams, Esq.. 
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Case ]Sro. 5,551. 

GOODWIN V. OARTWRIGHT et al. 
[2 Hask. 340.] i 
District Court, -D. Mame. April, 1879. 
Judgment — Satisfaction — Equitable Relief. 
1. A defendant in a suit at law, having al- 
lowed a judgment to be rendered against him- 
self upon the plaintiffs' stipulation to satisfy 
and discharge the same upon the performance 
of certain acts by the defendant, has no relief 
in equity from that judgment but by the terms 
of the stipulation. 

2. If such stipulation is to become opera- 
tive only upon the performance by the obligee 
of certain conditions precedent, which are iin- 
possible, in the absence of fraud, it is his 
fault, and he must abide the condition of the 
bond. 

3. If the condition is, to satisfy a judg- 
ment against tiie obligee when he shall assign 
to the obligor two claims of his own against 
the United States then pending in the court of 
claims, and the obligee did not have such 
claims pending in that court, he cannot enforce 
the obligation, because he voluntarily inserted 
a condition precedent impossible for him to per- 
form. 

4. In such case, the obligee can have no 
remedy in equity. 

In eq.uity. Bill asking specific performance 
of the terms of a stipulation given by the 
respondents [David G. Cartwright and oth- 
ers] to the orator [Asahel Goodwin] that the 
former would satisfy and discharge a judg- 
ment against the latter, which they have re- 
fused to do. Answer, that respondents did 
not stipulate to satisfy and discharge the 
judgment until the orator had first assigned 
to them two claims of his own then pending 
in the court of claims against the United 
States, which he had not done. The cause 
was heard upon bill, answer and proof. 

George F. Holmes and Almon A. Strout, 
for orator. 

Henry B. Cleaves and Nathan Cleaves, for 
respondents. 

FOX, District Judge. On the twenty-sixth 
day of August, 1876, Cartwright & Harrison 

1 [Repoited by Thomas Hawes Haskell, Esq., 
and here reprinted by permission. ] 
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of New York, two of the respondents, re- 
coverecl in this court a judgment against 
Goodwin feMaxwell, for the sum of $26,395.24 
damages and cost, said action being founded 
on a prior judgment recovered before the 
circuit court of the United States, holden at 
Brooklyn, within and for the eastern district 
of New York, May 13, 18GS, by said plaintiffs, 
against said Goodwin & Maxwell, as stipu- 
lators for the value of schooner Othello, 
which had been seized upon a libel instituted 
by Cartwright & Harrison on a bond of 
bottomry and respondentia given by Maxwell 
as her master in the port of St Thomas, 
Goodwin being the owner of the schooner. 
[See Case No. 2,4S3.] 

It appears that the Othello had been char- 
tered by the United States at the "rate of .?50 
per day, and while on a voyage from Wil- 
mington, N. C, to New York, with a cargo of 
munitions of war, the property of the United 
States, was, by perils of the sea, compelled 
to make the port of St. Thomas in distress, 
where on the twenty-fifth day of January, 
18G6, a bond was executed by the master, 
pledging vessel, freight and cargo for the 
payment of §15,535.46 with twelve per cent, 
interest, in ten days after her arrival at New 
York. At the time the stipulation was filed 
in the district court, the Othello had been in 
the custody of the marshal about one hun- 
dred and fifty days, and when she was re- 
leased, she was again employed by the gov- 
ernment under the charter. Goodwin claim- 
ed of the United States to be paid under the 
charter at the rate of §50 per day during the 
whole time the Othello was in the marshal's 
custody, and also claimed that the United 
States should pay its fair proportion in gen- 
eral average, of the expenses at St. Thomas, 
Mr. Justice Nelson having decided that the 
cargo, being the property of the United 
States, was not subject to seizure and at- 
tachment, and that a suit could not be insti- 
tuted against tlie Government in respect to 
it [Case No. 10,611.] 

On the same day that the judgment was 
entered in this court, viz., August 26, 1871, 
Jos. S. Ridgway, in behalf of Cartwright & 
Harrison, executed a stipxilation as follows: 
"United States Circuit .Court, Maine Circuit. 
David G. Cartwright and Frederick H. Har- 
rison vs. Asahel Goodwin and Daniel Max- 
well. Judgment having this 26th day of 
August, 1871, been, upon due proof, recov- 
ered, entered and pei'fected in favor of the 
above named plaintiffs, against the defend- 
ants above named, jointly and severally, for 
the sum of $26,395.24 damages, it is hereby 
stipulated and agreed that in consideration 
of the assignment by said Goodwin (the prin- 
cipal debtor upon said judgment) to the 
plaintiffs, and the execution by said Good- 
win to the plaintiffs of any and all instru- 
ments in writing requisite and sufficient for 
that purpose and required by the plaintiffs, 
and that said Goodwin shall and will when- 
ever requested by the plaintiffs produce any 



and all proofs ifl. his possession, in support 
of two certain claims now pending, prose- 
cuted by and in the name of said Goodwin 
in the court of claims against the United 
States, to recover balaijce of money payable 
under and pursuant to charter party, and 
balance of money payable under and pur- 
suant to general average upon bottomry and 
hypothecation bond of, or upon schooner 
Othello, and in good faith exercise all rea- 
sonable effort and diligence, in concert with 
the plaintiffs, to establish and to obtain and 
secure the collection of said claims in said 
court of claims and any appellate couirt, the 
enforcement of and proceedings upon the 
judgment herein, shall and will be stayed; 
and further, that, upon the collection of the 
said claims in full, and the payment there- 
from of all reasonable expenses of such col- 
lection, and payment of amount then due and 
owing, upon the judgment herein, to account 
and pay over to said Goodwin, or his assigur 
ees, any surplus that may remain thereof, 
and execute satisfaction of said judgment 
herein; and that provided said Goodwin 
acts in good faith with the plaintiffs, and at- 
tends as a witness or otherwise whenever 
and wherever required by them, (unless nec- 
essarily prevented, his necessary traveling 
expenses being paid,) and produces all papers 
and other proof in his possession or under 
his control bearing upon or relating to said 
claims, and exerts himself faithfully and 
with reasonable diligence, and to the best of 
his knowledge, information and ability to 
secure the collection of said claims, then, 
upon the termination of said proceedings 
now pending in said court of claims, the 
plaintiff shall and will, upon demand by said 
defendants, satisfy the judgment herein of 
record, and execute proper release and dis- 
charge of the same. Cartwright & Harri- 
son, by Joseph S. Ridgway, N. Y. Dated 
Portland, August 26, 1871." 

The present suit is instituted by Goodwin, 
to compel a specific performance of this stip- 
ulation, to stay proceedings -upon and an en- 
forcement of said judgment, and to obtain a 
release and discharge of the same, and a 
perpetual injunction against taking out or 
levying any execution thereon; and the bill 
avers a performance of all matters incumbent 
upon him under the stipulation. Ridgway 
and Maxwell are made respondents. Cart- 
wright and Harrison, in their answer, admit 
the recovery of the judgment in this court, 
and that the stipulation was on the same day 
executed by them by Ridgway as their at- 
torney; but they aver that Ridgway ex- 
pressly refused to enter into any stipulation 
whatever, prior to entry of judgment in the 
action, or in anj" way to impair or affect 
said judgment or the validity thereof, or to 
make the same conditional or dependent on 
said stipulation, and that they never author- 
ized Ridgway so to do; that as they are in- 
formed and believe, Goodwin represented to 
Ridgway that these two claims were pending 
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in the court of claims at the time said stipu- 
lation was entered into, and at all times 
theretofore referred to said claims as pend- 
ing in said court of claims, and wilfully and 
fraudulently concealed from said Kidgway 
and these defendants, the fact that said 
claims were not then pending in said court 
of claims, but, so far as the same had ever 
been pending in said court, had already been 
adjudicated by said court adversely to said 
Goodwin, as he then well knew that Ridgway 
had no knowledge of this, but believed the 
representations of Goodwin to be true, and, 
relying upon them, entered into said stipula- 
tion. 

The answer charges fraudulent conceal- 
ment and misrepresentation by Goodwin as 
to the pendency of these claims, with the in- 
tent to defraud Ridgway and these defend- 
ants; they deny that Goodwin has ever been 
ready and willing to execute to them all or 
any instruments in writing requisite or suf- 
ficient for the purpose of assigning to them 
said claims referred to in said stipulation, or 
has ever at any time executed and tendered 
to them any such instrument, or to furnish 
proof in support of said claims; but charge 
him as being in default in all these partic- 
ulars; and they further charge that the stipu- 
lation was entered into upon the complainant's 
representations and the belief of Ridgway and 
these defendants, that the two claims in said 
stipulation referred to were then pending in 
the court of claims, and predicated upon the 
assumption that a trial upon the merits there- 
of was to be thereafter had in said court, 
but that, by reason of said claims having, 
prior to said stipulation, been adjudicated 
adversely to said complainant, there were no 
such claims as are referred to in said stipu- 
lation, pending in said court or in existence, 
whicn could be assigned, or in relation to 
which complainant could do or perform any 
of the acts, matters ahd things provided for 
in said stipulation. 

The answer of Ridgway is substantially 
the same as that of Cartwright and Harrison. 
The record discloses that August 25, 1871, 
was assigned for the hearing of the action 
then pending in this court, the defendants 
having pleaded the general issue and also 
certain special pleas, the nature of which 
is not disclosed at this hearing; that on 
that day, the parties appeared, and a com- 
promise was proposed by complainant, by 
his transfer of his claims on the government. 
After some negotiations, it was the next 
day agreed with the approval of counsel, that 
aH the special pleas should be stricken from 
the files, and that judgment should be ren- 
dered for the plaintiffs for the balance re- 
maining unpaid upon the judgment, and 
that this judgment shovdd be released and 
discharged, and satisfaction entered upon 
the record upon the performance by Goodwin 
of certain matters as set forth in the stipula- 
tion the same day executed by Ridgway in 
behalf of the judgment creditors, and upon 



termination of said proceedings, then pend- 
ing in said court of claims. 

It is strenuously claimed by the counsel of 
GoodAvin and Maxwell and by the complain- 
ant, in their depositions in this cause, that al- 
though the stipulation recites that the judg- 
ment on that day had been upon due proof 
recovered, entered and perfected in favor of 
plaintiffs, yet that the whole was but a 
single transaction, it having been verbally 
agreed before entry of the judgment, that 
such stipulation should be given; and in 
argument it is now contended that the party 
cannot insist on returning and enforcing the 
judgment, and at the same time avoid all 
liability under the stipulation, which it is 
said was the consideration upon which the 
debtors assented that judgment should be 
rendered against them. 

CQnceding that all that transpired were but 
parts of one transaction, the only matter of 
a conditional nature about the whole proceed- 
ing was, that RidgT\'ay should execute such 
a stipulation, which he at once did. The 
debtors assented to a valid, unconditional 
judgment, provided that the creditors would 
obligate themselves to satisfy ajid discharge 
the same upon the performance by one of 
them of certain things, which he had agreed 
to do. He was satisfied to waive any de- 
fense he might have had in the suit, and al- 
low the judgment to go against him, if he 
could receive such an obligation. The re- 
spondents, having executed such an instru- 
ment, have performed all that devolved upon 
them under the parol contract The stipula- 
tion, as executed, was satisfactory to the com- 
plainant and his counsel, and all right to any 
relief from said judgment, therefore, arises 
from, and is wholly by force of such stipii- 
lation; and this certainly must have be(^ the 
opinion of his counsel at the time of drafting 
the present bill, as the prayer is, not to va- 
cate and annul the judgment, but that the 
creditors may be required to perform and 
fulfill their stipifiation, and stay proceedings 
upon and enforcement of said judgment, and 
to satisfy the same. Not an intimation is to 
be found tliroughout the entire bill, that the 
judgment was in any way dependent or condi- 
tional. 

All the redress, therefore, which this com- 
plainant can acquu'e, is by the enforcement 
of the stipulation thus made in his behalf. 
It became a valid legal obligation, and his 
creditors and the court must determine the 
rights of complainant under this stipulation; 
by it, Uie creditors were bound to enter a dis- 
charge and satisfaction of their judgment, 
only upon the performance by Goodwin of 
certain acts; when these acts were accom- 
plished by him and the cases then pending in 
the com't of claims determined, he could de- 
mand of his creditors to do what, by their 
stipulation, they had conti-acted to do; but 
until he had so done, his creditors were under 
no liability to him by vu'tue of such stipula- 
tion. 
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Wliat was theu incumbent on the complain, 
ant, if he would require of his creditors a 
performance by them of their pai-t under this 
agreement? Prior to its execution, he had 
represented to Kidgway fliat he held two 
claims against the government; one for the 
recovery of a balance of money, payable un- 
der and pursuant to charter party; the other 
for a balance of money payable under and 
pursuant to general average, upon bottomry 
and hypothecation bond of and upon schooner 
Othello, which claims were then being prose- 
■cuted by and in the. name of Goodwin, in 
the court of claims, against the United 
States; these claims, he agreed to assign to 
these a-editors, and to execute all instru- 
ments requisite to assign the same to them, 
whenever required so to do by the creditors. 

Has Goodwin performed all that was in- 
cumbent on him to do, to entitle him to de- 
mand of the creditors a release and satisfac- 
tion of the judgment? He now admits that, 
•on the twenty-sixth day of August, 1871, 
there were no proceedings in his behalf pend- 
ing before said court of claims; and the evi- 
clence is conclusive that, prior thereto, he had 
never instituted but one suit in that court 
against the United States, which was for 
the recovery, under the charter party, for the 
detention of the Othello at New York for one 
hundred fifty days by the marshal under 
process from the district court In that suit, 
a hearing was had May 4th, and the case was 
dismissed May 26, 1871, an opinion having 
been prepared by Drake, 0. J., reported in 
6 Ct CL 150. Ajx application for an appeal 
was filed June 1, 1871, by the attorney of the 
complainant, to whom the record of appeal 
was delivered December 6, 1871; but it does 
not appear that the appeal was prosecuted. 
The complainant admits he was informed of 
the decision of this suit by the comt of 
claims before August 21, 1871, and that he 
directed the appeal to be taken. 

Soon after the decision of Judge Nelson, an 
application was made in the name of the 
complamant, by Ridgway, for the benefit of 
Cartwright and Harrison, to the proper de- 
partment at Washington, for payment by the 
government of its proportion of the general 
average charges incurred at St Thomas. 
The claim exceeded ?20,000; an allowance of 
^6,000 or §7,000 was made on account of this 
claim, and was received by Goodwin in 1868, 
and no further steps are shown to have been 
afterwards adopted to procure the payment 
of any thing fm-ther upon general average; 
but the suit for detention under the .ehai*ter 
party was commenced before the court of 
claims May 11, 1869. 

There never having been but one case in 
behalf of the complainant at any time pend- 
ing before the court of claims, and the cause 
of action therein being restricted to claims 
under the charter party, and this having 
been dismissed prior to August twenty-sixth, 
So that, instead of there then being two 
claims Of the complainant pending before 



that court, there were none in fact. The 
complainant, by the terms of the stipulation, 
had bound himself, if he would enforce the 
stipulation against the creditor, to perform 
that which was impossible as he well knew. 
This he undertook and promised to do, and 
until he has complied with his undertakings, 
he has no right to call upon the judgment 
creditors to grant him a discharge, which 
they had stipulated to do only upon the as- 
signment of the pending claims against the 
government He, by his own voluntary con- 
tract, has created this duty a charge upon 
himself; and he must first make it good, be- 
fore any liability attaches to the stipulators, 
who are not to be called upon to perform this 
part of the obligation, until complainant has 
himself complied with all conditions preced- 
ent on his part to be performed. 

The fact that his contract required of him 
an impossibility does not relieve him from its 
performance if he would enforce the con- 
tract against the other party; there being 
nothing illegal in what he had thus agreed to 
do, and no fraud having been practiced upon 
him, he thus voluntarily and expressly agreed 
that he would not demand a release from 
the judgment until he performed the duty lie 
had assumed, viz., to transfer to the creditors 
two claims specifically described, and then 
pending before the court of claims. Such 
was the contract on his part, and no right of 
action can accrue to him by force of it, until 
he first performs that which he agreed to do. 
Acting deliberately under advice of learned 
counsel, he thus entered into this agreement, 
and he has no just cause of complaint, if the 
judgment recovered against him is thus to 
continue in full force, as it is very manifest 
the claims, which the complainant once had 
against the government, could in no way 
prove beneficial to the creditors. 

The assignment which was tendered by the 
complainant, executed in February, 1872, was 
clearly not in accordance with the terms ot 
the stipulation, as it is demonstrated that he 
was not the owner of any claims such as are 
provided for by the stipulation. 

It is claimed that, prior to the execution of 
the stipifiation, Ridgway well knew tliat 
there were no proceedings pending before the 
court of claims in complainant's behalf; and 
the complainant, in his testimony, states 
that he had before that informed Ridgway 
that his petition had been dismissed by that 
ti'ibunal. This Ridgway, in his deposition, 
denies, and while the court entertains no 
doubt that Ridgway then knew the disposi- 
tion made by the third auditor of the claim 
for general average, it does not appear that 
he was informed that no steps, had been tak- 
en to prosecute the matter before the couit of 
claims. The stipulation distinctly states that 
both of these claims were then pending be- 
fore that court, and Ridgway swears that he- 
then believed such was their condition, and 
acted upon this belief; and his statement is 
strongly corroborated by his conduct immo- 
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diately afterwards in advising complainant's 
counsel that, upon examination, he liad as- 
certained these claims were not pending in 
the court, and, therefore, the creditors -would 
not stand by the stipulation. Efe could hard- 
ly have entered into such a stipulation with 
such a recital therein, and at once proceed 
to act upon it and inyestigate as to the al- 
leged daims, if he at the time was well 
aware that no such claims existed. 

The complainant, having failed to perform 
the condition of the stipulation which he was 
bound to do if he would avail himself of it, 
is not entitled to the relief prayed for by his 
bill" Bill dismissed with costs. 

[See Goodwin v. TJ. S., 17 Wall. (84 U. S.) 
515.] 



Case I^o. 5,55S. 

GOODWIN et al. v. The C. DURANT. 

[43 Hunt, Mer. Mag. 70.] 

District Court S. D. New York. July, 1860. 

Towage — Liability fok Negligence. 

[1. An action to recover damages arising out 
of the negligent performance of a towing con- 
tract rests in contract and not in tort.] 

[2. Where the tug acts pursuant to the direc- 
tion of the owners of the tow and a pilot em- 
ployed by them it is not liable for resulting 
damages.] 

[This was a libel in rem by Ebenezer' Good- 
win and others against the tug O. Durant for 
damages for negligence.] 

Before BETTS, District Judge. 

The libelants, owners of the bai-k Elizabeth, 
sue to recover §212.50 damages, alleging that 
in October, 1856, they employed the tug to 
tow the bark to sea, and that in doing so she 
carelessly towed the bark against a schooner, 
injuring the bark to the amount of $100, and 
the schooner to the amount of ?112.50, -which 
the libelants had to pay. The evidence show- 
ed that the libelants first employed the tug 
to tow the bark from a dock in Brooklyn to 
anchorage ground in the North river, on which 
voyage the injury spoken of took place, and 
then made a subsequent agreement that the 
tug should tow the bark to sea for §30. One 
of the libelants brought with him a pilot to 
superintend the removal of the bark to the 
North river, and the manner of hauling her 
from the dock and conducting the voyage was 
conducted by them, and the pilot in charge of 
the tug followed their orders. 

HELD BY THE COURT: That the gist of 
the action rests in conti*act and not in tort 
That if the bark received injm-ies by negli- 
gence in the management of the tug, that fault 
was atti-ibutable to the libelants and their 
agent, the pilot, and not to the owners of the 
tug, who acted pursuant to the directions of 
the libelant and the pilot. Libel dismissed, 
with costs. 
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Case No. 5,553. 

GOODWIN V. LYNN et al. 

[4 Wash. O. C. 714.] i 

Circuit Court, E. D. Pennsylvania. 
Term, 1827. 



Oct. 



Cost 1! ACTS — Dependest or Concurrent Cove- 
nants— Averment OF Performance. 

When the covenants in an agreement are 
dependent or concurrent, the plaintiff must 
aver and prove performance, or an offer to 
perform the covenants on his part; and to as- 
certain what covenants are of this description, 
the intention of the parties is to be sought for 
rather in the order of time in which the acts 
are to be done, than from the structure of the 
instrument. 
[Cited in Dunn v. Moore, 16 III. 152; Pitts- 
burgh & S, R. Co. V. Biggar, 34 Pa. St. 
457; Hite v. Kier, 38 Pa. 75.] 

This was an action of covenant for non- 
payment of a certain sum of money, the con- 
sideration for a tract of land lying in the 
state of New York. The declaration set 
forth the agreement under seal, bearing date 
the 23d of June, 182.3, by which the plaintiff 
covenanted to convey to the defendants 
[Lynn and Butts] a certain tract of land in 
the state of New York, on the first day of 
April following, and, on the same day, to as- 
sign to the defendants a certain lease of a 
blacksmith's shop, and also to deliver posses- 
sion of the premises to be conveyed, on which 
day the defendant covenanted to pay the 
sum of §2500, the sum sued for in this action. 
The plaintiff further covenanted to plough 
and to sow on the land, during the fall of 
1823, twenty acres in wheat, and twenty in 
rye. The declaration averred that the plain- 
tiff was on the land dm-ing the whole of the 
1st of April, with a deed of conveyance fully 
executed, ready to deliver the same to the 
defendants, and also to deliver possession ac- 
cording to his agreement, but that the de- 
fendants did not come to receive the same. 
The plaintiff proved that he was on the land 
on the 1st of April 1824, with a deed duly 
executed, ready to deliver the same, as also 
the possession, but that the defendants did 
not come to receive either. Plea, non in- 
fregeinmt, &c, 

]VIr. Tilghman, for defendants, objected, 
that the plaintiff cannot recover without 
averring in his declaration, and proving on 
the trial, that he had ploughed and sown the 
stipulated quantity of land in wheat and rye, 
and also delivei-ed, or offered to deliver, an 
assignment of the blacksmith's shop; these 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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being, the one, a precedent, and the other, 
a concurrent covenant. 2 Selw. N. P. 443, 
444. 

C. J. Ingei'soU, for plaintiff, replied that the 
performance of those acts should have been 
specially pleaded. 

WASHINGTON, Cu-cuit Justice (charging 
jury). The general rule is, that where the 
covenants in an agreement are dependent, 
or concurrent, the plaintifiE must aver in his 
declaration, and prove on the trial, perform- 
ance of, or an offer to perform, the covenants 
on his part. And in the construction of the 
instrument, for the purpose of imderstanding 
whether the covenants are dependent or not, 
the Intention of the parties is to be discover- 
ed, rather from the order of time in which 
the acts are to be done, than from the struc- 
tm'e of the instrument, or the arrangement 
of the covenants. WiUis, 157; 7 Term R. 
130; 8 Term K. 36G; 5 Bos. & P. 233; 2 
Johns. 145; 1 Saund. 320, note 4; Doug. 
G90; 1 Saund. 320, note 4; 2 Doug. lOS, note 
3; Id. 3.'52, note 1. In this case, for example, 
the contract was to be completed on the 1st 
of April 1824, but previous to that, a certain 
quantity of the land was to be ploughed and 
sown by the plaintiff in wheat and rye; in 
which condition it was to be conveyed, and 
possession delivered to the defendants. Per- 
formance, by the plaintiff of this part of the 
covenant, and of that which bound the plain- 
tiff to assign the lease, or an offer to do so, 
Is not alleged in the declarations; and if 
those acts have, not been proved to your sat- 
isfaction, your verdict ought to be for the 
defendants. The burthen of proof is on the 
plaintiff. 

Verdiet for defendant 



GOODWIN (RYAN v.). See Case No. 12,186. 



Case "No. 5,554. 

GOODWIN v. UNITED STATES. 

[2 Wash. 0. O. 493.] i 

Circuit Court, D. Pennsylvania. Jan., 1811. 

Customs Duties^Prauddlbxt Entry — Imputa- 
tion OP Fraud to Consigxee. 

1. Action of debt, in the district court, for the 
value of goods stated to have been fraudulently 
entered. The declaration states the goods to 
have been imported into Philadelphia, of which 
entry was made, and that the goods were not in- 
voiced according to their actual cost at Liver- 
pool, the place of their exportation, -with a de- 
sign to avoid the payment of the duties, or part 
of them; that the goods were of greater value 
than the amount of the invoice; and that the 
defendant was the person making the entry, con- 
trary to the form of the act of congress, &e. 
The offence, under the act of congress, consists 
in the making of an entry upon an invoice, he- 

1 lOriginaily published from the MS. of Hon. 
Bushro'J Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

IOfed.cas. — 40 



low the actual cost of the goods, with design to 
evade the duties. No matter how fraudulent the 
invoice may be, still, if the entry is made accord- 
ing to the actual cost, the person making it is 
guilty of no offence. The law requires that the 
goods shall be entered at the market value at the 
place of exportation, deducting charges. 
[Cited in U. S. v. Twenty-Eight Packages of 

Pins. Case No. 16,561; U. S. v. Batchelder, 

Id. 14,540.] 
[Cited in State v. Eddy, 10 Mont. 311, 25 Pac. 

1032.] 

2, The declaration imputes to the consignee 
the offence of the exporter, and makes him lia- 
ble for it, although the fraudulent intention is 
imputed by the declaration to the person making 
the invoice, and not to him who made the entry, 
and is prosecuted for the fraud. 

This was a writ of error from the judgment 
of the district coiurt, in an action of debt, 
brought by the United States against [John] 
Goodwin, under the 66th section of the 
"Act to regulate the collection of duties on im- 
ports and tonnagej" March 2, 1799 [1 Stat. 
677], for the value of certain goods alleged to- 
have been fraudulently entered. The declara- 
tion stated, that after the passing of the act 
of congress, &c. certain goods, &c. were im- 
ported into the port of Philadelphia, &e. of 
which entry was made in the office of the col- 
lector of the port of Philadelphia, &c. to wit, 
five bales of blankets, &c. and that the goods, 
&c. so entered as aforesaid, were not invoiced 
according to the actual cost thereof at the 
place of exportation, to wit, at Liverpool, &c. 
with design unlawfully to evade the duties, or 
a part of the duties, upon the said goods, &c. 
and the said United States in fact say, that the 
said goods were of the value of 1500 dollars, 
&c. and that the said John Goodwin was the 
person making entry of the said goods, i&c. 
as aforesaid, in the office of the said collector, 
&e. contrary to the form and effect of the said 
act of congress, &e. whereby, and by force of 
the said act, &c. an action hath accrued, &c. 
The goods belonged to persons in England, 
who were manufacturers, and who had ship- 
ped them on their own account, Goodwin, 
who made the entry, was their agent, and con- 
signee of the goods. The goods were invoiced 
and entered according to what they had ac- 
tually cost the manufacturers, but at less than, 
the general market price or value at the place 
of exportation. The only question agitated 
in the court below, was, whether such enti*y 
was conformable to the act of congress ? The 
district judge charged the jury, "that if the 
goods were entered according to invoices be- 
low the market price, as generally prevailing 
at the place of ejcportation, although accord- 
ing to the real cost and value thereof to the 
exporter at the place of exportation, the same 
were liable to forfeiture, and the defendant 
liable for the value thereof, &c.; that the law 
means the general value of goods, including 
all costs, charges, &c. making the total in gen- 
eral paid by the importers, and not merely the 
value to a manufacturer, or casual fortunate- 
purchaser." The jury having found for the- 
United States, judgment was rendered accord- 



GOODWIN (Case No. 5,554) 



[10 Fed. Gas. page 626] 



ingly [case unreported], upon wMcli this writ 
of error was brought. It was assigned for 
error, tliat the district judge liad misdirected 
the jury, as above stated; and also, "that in 
• the declaration of the plaintiffs below, no of- 
fence against the act of congress is charged 
to have been committed by the defendant." 
Several other errors were assigned, which it is 
not material to notice. 

For the plaintifiE in error, it was contended, 
that upon a view of the different sections of 
the act of congress, goods should be invoiced 
and entered according to what they actually 
cost the exporter at the place of exportation, 
and not according to their market value there. 
The different sections speak of the entry be- 
ing made according to the cost, prime cost, 
actual cost, actual and real cost, sections 36, 
52, 66. In case there is no invoice, by which 
to ascertain the cost, then only is the value, 
ascertained by appraisement, to be the rule. 
The entry is to be made upon oath. The own- 
er can tell what the goods cost him, but how 
can he safely swear to their general market 
value? The cost is fixed and ascertained— the 
xnarket price fluctuating and varying — one 
thing to-day, another to-morrow. Upon the 
exception to the declaration— All circumstan- 
ces necessary to constitute the offence must 
be laid in the declaration, and contra formam 
statuti win not aid the omission. Chit PI. 
357; 1 Salk. 212; Cro. Bliz. 231; 5 Com. Dig. 
358, 360. Every word stated in this declara- 
tion may be true, and yet no offence commit- 
ted. To constitute the offence, the goods 
must be entered — entered on an invoice — ^the 
invoice produced to the collector— the invoice 
not according to the actual cost; and it must 
be with intent to evade the duties, or a part 
thereof. Under this declaration, the entry 
might have been made without an invoice; or 
the cost stated in the invoice may have been 
above the actual cost, or the market price; or 
the entry may have been made by an agent; 
in either of which cases, no offence would 
have been committed. 

For the United States, it was argued, thatthe 
entry must be made according to the general 
market value or price, at the place of expor- 
tation. The policy of the law requires this, 
in order to have a imif orm standard. "NVere it 
otherwise, it would be impossible to detect 
frauds upon the revenue; for who can tell 
what an article cost the particular importer, 
if it differ from the general value ? It is true, 
the words of the law are, cost, and actual cost; 
but they are, cost at the place of exportation— 
not the cost to the manufacturer, or particular 
exporter— nor at the place of manufacture, 
or elsewhere— but at the place of exportation. 
If mere cost to the party were intended, there 
would be no need to say any thing about place. 
Accordingly, by the 66th section, if the col- 
lector suspects that the goods are not invoiced 
at a sum equal to that at which they have 
been usually sold at the place from which they 
are imported, he is to take them into custody, 
&c. until their value at the time and place of 



exportation, be ascertained, &c. Why so, if 
the special cost to the particular importer, be 
the rule to enter by? By that construction, 
he may be entering his goods legally and 
truly, and yet the collector be bound to take 
them into custody, under this 6Gth section. 
As to the declaration, it follows the words of 
the act of congress. In laying an offence xm- 
der a statute, there can be no better rule than 
to follow the terms of it Here the very 
words used in the act of congress, are used in 
the narrative. If, then, that act creates an 
offence, this declaration must properly charge 
it. It states the entry to have been made 
with intent tmlawfully to evade the duties, 
&c. This excludes the possibility of being in- 
nocently entered. It is said that imder this 
declaration they may have been entered with- 
out an invoice. But that is not so; for it 
says, "the said goods, so entered, &c. were not 
iuYoiced according to their actual cost," &c. 
This imports an invoice. They could not 
have been invoiced above their cost or value; 
for the declaration says, it was "with intent 
to evade," &c. 

Meredith, Chauncey, and Rawle, for appel- 
lant 

Mr. Dallas, Dist Atty., for the United 
States. 

WASHINGTON, Circuit Justice. This is 
one of those cases which too frequently occur, 
in which the court is called upon to interpret 
legislative expressions of doubtful Import, 
without a clue to ascertain, with precision, 
what was the real intention of the framers of 
the law. After the closest examination of the 
point on which the controversy hangs, we can 
truly say, that our mind rather inclines to the 
opinion which we shall deliver, than that we 
feel a full confidence in its coiTectness. 

The point of law to be decided in this case, 
arises out of the 36th and 66th sections of the 
act imposing duties; the former of which pre- 
scribes the rules by which goods imported into 
the United States are to be entered, jvith a 
view to the ascertainment of the duties to be 
paid thereon; and the latter imposes the pen- 
alty to be incurred by a violation of those 
rules. But, to arrive at any thing like a cor- 
rect understanding of the subject, we must 
turn to some other sections of this law, and 
from the whole, obtain, if we can, a view of 
the system by which this branch of the public 
revenue was intended to be secured. In the 
first place, the owner, consignee, or factor, is 
required to make an entry in writing, and in 
the entry to specify the marks of the pack- 
ages, and the prime cost including charges, in 
the money in which the invoices are made out; 
and is also to produce the original invoices, or 
other documents received in lieu of them. The 
prescribed form of the entry specifies the value 
of the different articles subject to specific du- 
ties, as also the value of such as are subject 
to ad valorem duties. The entry is to be veri- 
fied by an oath of the party making the entiy. 
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that it contains a true account of "all tlie goods 
so imported, and of the cost thereof, including 
all charges; that the invoice produced is genu- 
ine, and the only one received by him, by which 
he is charged, or is to account, and that he 
knows of no other, and that if he should there? 
after receive any other, he will communicate it 
to the office. If, for want of an invoice, or for 
any other cause, an imperfect entry is made, 
so that the particulars of the goods are un- 
known, the goods are to pass to and remain in 
the possession of the collector, until the par- 
ticular cost or value, as the case may be, shall 
be ascertained, either by the exhibition of the 
original invoices, or by appraisement, at the 
option of the importer; for which purpose two 
merchants are to be chosen, one by the collect- 
or and the other by the party, who are to value 
the goods; and their valuation is to be veri- 
fied by the oath of the appraisers, that the 
prices afBsed to each article are, to the best of 
their skill and judgment, the true and actual 
value or cost thereof at the place of exporta- 
tion. The mode of ascertaining the ad valo- 
rem rates of duty at the place of importation, 
is to be, by adding a certain per centage to the 
actual cost of the article, including all charges; 
commissions, outside packages, and insurance 
only excepted. If the goods so entered, shall 
not be invoiced according to the actual cost 
thereof at the place of exportation, with de- 
sign to evade the duties thereon, the goods 
themselves, or the value are declared to be for- 
feited. If the collector suspects that the 
goods are not invoiced as high as they have 
been usually sold for at the place from whence 
they were imported, he is to take and keep 
possession of them, until their value at the 
time and place of importation, is ascertained, 
in the manner prescribed in relation to imper- 
fect entries, and until the duties so ascertain- 
ed, are paid or secured; but in case of a pros- 
ecution to enforce the forfeiture, such an ap- 
praisement is not to exclude other proof of the 
actual and real cost of the goods at the place 
of exportation. 

The whole cause turns upon the legislative 
meaning of the word cost The district attor- 
ney contends, that it is synonymous with val- 
ue, or market price; and the importer, that it 
means the price they cost the individual at the 
place of exportation. The term is certainly of 
-equivocal meaning, and is sometimes used to 
express the value of a thing, and sometimes 
the price paid for it. If possible we must en- 
tle'avour to find out from the law itself, the 
raeanhig attached to the terms, by the legis- 
lature who passed it. The actual cost at the 
place of exportation, and the prime cost and 
all charges, are clearly used synonymously by 
the legislature; for the importer is required, 
by the thirty-sixth section, to make his entiy 
according to the prime cost, (not saying at the 
place of exportation,) and charges; and the 
sixty-sixth section, which imposes the penalty, 
drops the expression of prime cost and charges, 
and substitutes the other, actual cost at the 
place of exportation. What then constitutes 



the actual cost of an article at any particular 
place, which is purchased there for the pur- 
pose of being exported, and which is actually 
exported? The answer is, the price given, 
and evei-y charge which attended the purchase 
and the exportation, paid or supposed to be 
paid, at the place whence the article is ex- 
ported. The actual cost of a bale of goods 
purchased at Liverpool, is composed of the 
price paid for it, or, in other words, the prime 
cost and charges, including commissions on the 
purchase, the packages, if any, and if the 
goods were purchased at the manufactory, 
then it includes not only the prime cost, and 
all charges attending them to the place of ex- 
portation, but also the charges before men- 
tioned, and perhaps many others. What is the 
meaning of the market price, or value of an 
article, at the place of exportation? The an- 
swer is, the price at which. such articles are 
sold and purchased, clear of every charge but 
such as is laid upon it at the time of sale. 
This is not only the general meaning of the 
expression, but we conceive the legislature so 
understood it, because the collector is directed 
to have the articles appraised, in cases where he 
suspects that the invoice price is below that at 
which the same kind of goods has usually been 
sold in the place whence they were imported, 
and the invoice price, we know, must be the 
actual cost of the articles at the place of ex- 
portation. Now, if these genpral definitions be 
correct, we are inclined to think, that the sec- 
tion of the law which relates to the mode of 
estimating the ad valorem rate of duties, will 
assist us, .in no small degi'ee, in expounding 
the terms on which all the difficulty hangs. 
These duties are to be estimated by adding a 
certain per centage to the actual cost, includ- 
ing all charges, commissions, &c. excepted. 
Now, if the actual cost of the article at the 
place of exportation, essentially includes all 
subsequent charges Incurred at that place, in- 
cluding commissions, &c., and if the market 
price of the article at that place does not in- 
clude them then it would seem that it was un- 
necessaiy to declare, that to the real cost there 
should be added all charges, if the real cost, as 
opposed to the market price, was intended. 
We are aware that it may be said in answer to 
this, that the charges were specified for the 
purpose of the exception, and perhaps this 
may have been the case; but certainly, if the 
actual cost necessarily includes all charges, 
the exception of commissions, &c might, with 
strict propriety, have been made to the actual 
value, without specifying any particular part, 
of which the actual value was composed. 

Having advanced thus far in our search 
after the legislative meaning of these ex- 
pressions, let us inquire whether the other 
provisions of the law consist with the con- 
struction which the above course of reason- 
ing seems to countenance: and how far it is 
practically conducive to the security of the 
revenue, the ultimate object of the whole 
system, and also to the convenience of the 
individuals from whom that revenue is to be 
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derived. For, if other parts of the law are 
at variance with this construction, or if its 
adoption shall be found in practice to subject 
the parties to be charged with the duties, 
to hardships which are unreasonable and 
unjust, these considerations may be suffi- 
cient to induce us to embrace the other con- 
struction which has been contended for. In 
the first place, then, it is natural to expect 
that the legislature, when it imposes upon 
the collector the delicate duties of detecting 
and prosecuting every attempt to defraud 
the revenue by an under valuation of the 
goods subject to duty, and for this purpose 
clothes him with very extraordinary powers; 
would, at the same time be inclined to fur- 
nish him with a standard, to which he might 
at all times appeal, without depending upon 
the integrity of the individual, whose conduct 
he is at liberty to suspeci and without 
an excuse for suspicion, where his conduct 
has been fair. If, then, the officer suspects 
that the goods are invoiced, not below their 
real cost, but below the price for which they 
have been usually sold in the place whence 
they were imported, he is directed to talce 
and retain possession of them until their 
value, at the time and place of importation, 
is ascertained by appraisers, and the duties 
paid or secured. This step must always be 
inconvenient and injurious to the importer, 
and, therefore, we cannot suppose that the 
power was intended to be arbitrarily ex- 
ercised, however slight the ground of sus- 
picion might be. But who could say that 
the suspicion was obviously unfounded, if 
the price paid for the goods, and the charges, 
were the sum on which the duties were to be 
estimated? The invoice is the evidence of 
the party against whom the suspicion may 
be entertained; and whether that, or any 
other evidence of a fact with which the col- 
lector must be totally unacquainted, ought 
safely to be relied upon, may frequently be 
a mere pretext for suspicion, sometimes -a 
justifiable ground of suspicion, but scarcely 
in any instance can the conduct of the officer. 
In this respect, be certainly condemned. But 
if the market price of the goods at the place 
of exportation, be that, including charges, 
upon which the duties are to be charged, 
then not only the fact to be ascertained, will 
correspond with the standard by which it is 
to be ascertained, but the standard itself is 
so far uniform and apparent, that the officer 
may, from other entries in his office, and from 
disinterested witnesses, at any moment test 
the fairness of any particular entry. It 
would seem strange, and in some measure 
absurd, to test the verity of a particular act 
by a standard totally unlike the act, and 
bearing no relation to it; and it must be 
admitted, that this Incongruity would fre- 
quently happen, if the market price of any 
article were made the standard for fixing 
the .price which that article actually cost 

Again; in the form of the entry, as pre- 
scribed by law, the importer Is required to 



state, not the actual cost of the articles at 
the place of exportation, but the value of 
those, subject to the different rates of ad 
valorem duties. The change of expression 
in the very section, and upon the very sub- 
ject where the cost is spoken of, seems to in- 
dicate that those expressions were consider- 
ed" by the legislature as synonymous; and 
this conclusion is strongly corroborated by 
the oath, which the appraisers are to take in 
the case of an incomplete entry; for they 
are to swear that the prices affixed to each 
article, are, to the best of their judgment, 
the true value or cost thereof at the place 
of exportation. The expressions are, not 
value or cost, as the case may be, in which 
ease either might have been taken, but they 
are to swear in the alternative, although the 
value might have been much higher, or much 
lower than the price paid by the importer, 
and the charges; which proves that the leg- 
islature either used these words as synony- 
mous, or have been guilty of a great absurd- 
ity, if not of something worse, in requiring 
such an oath to be taken. Against this con- 
struction various objections have been made;, 
the principal of which is founded upon the 
oath of the person making the entry. If the 
market price is to govern, it is asked how can 
the oath be safely taken in any case, where 
the market price is different from the actual 
cost to the party? Now, if the difficulty , 
which this question presents, will not be 
removed in every possible ease, if the con- 
trary construction be admitted, then the ar- 
gument drawn from it loses a great deal, if 
not the whole of the weight attached to it; 
for it will not do to embrace a construction 
on the ground of convenience only, if the re- 
lief which it is to afford, is partial and In- 
adequate to its object And, although the 
owner himself may safely swear that the 
goods cost him the sum at which they are 
invoiced, how can the consignee, and still less 
the agent swear what the cost is, with great- 
er safety to his conscience than what the 
market price was? In both cases, he must 
depend upon the invoices, letters of advice, 
and other documents; and if he can pin his 
faith upon the correctness of one, he may 
with equal confidence upon that of the other. 
The fact is, that the oath is deemed in rela- 
tion to the invoices, or other evidences of 
value, accompanying the goods, and ought 
not to be considered as affirming any thing 
upon the knowledge of the party. If this 
be not the case, we can only say, that con- 
strue the words actual cost as you please, 
and the oath, to say the least of it is a very 
rash one. Another objection, somewhat sim- 
ilar to the one just disposed of, is the danger 
which a consignee would be exposed to, in 
relation to forfeiture, if he were compelled 
to enter according to the market price, which 
at no given time can be precisely stated or- 
known. The answer to this is, that though 
he should make his entry below the market 
price, still he has been guilty of no breach of 
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the law, unless he acted fraudulently, and 
with design to evade the duties imposed. If 
he act wrong from such a motive, he has no 
right to complain. 

Upon the whole, then, I think there are 
sti'onger reasons for embracing the construc- 
tion given to this law by the district judge, 
and fewer inconveniences attending it, than 
that contended for by the appellant The de- 
cree is, I think, correct upon the merits. That 
thedeJfects pointed out in the declaration, do 
in fact- exist in it, is not to be questioned; 
and the only inquiry is, whether they are 
cured by the statute of jeofails, enacted by 
congress. Many of them most certainly are, 
because they partake entirely of form. But 
the objection to the proper averment of the 
offence, is, we think, a substantial one, and 
goes to the heart of the declaration. It is 
admitted, that an omission to state the of- 
fence on which the prosecution is founded, 
is fatal; because, as no evidence need be 
given at the trial, but such as goes to sup- 
port the allegations in the declaration, noth- 
ing can be intended, from the finding of the 
jury, to supply the omissions of the declara- 
tion, in this respect, or to satisfy the court 
that the party was convicted of any offence. 
Now, what is the offence, not under the 
sixty-sixth section, but under that and the 
preceding sections relative thereto? Most 
certainly, it is the making of an entry upon 
an invoice below the actual cost of the goods, 
with design to evade the duties. No matter 
how fraudulent the invoice may be, still, if 
the entry be made according to the actual 
cost, the person making the entry is guilty 
of no offence. Neither is he guilty of any 
offence, if he make the entry upon an invoice 
above the actual cost of the goods; because, 
in that case, the revenue is not defrauded, 
but is benefited. But this declaration makes 
the offence to consist in the existence of an 
invoice which did not agree with the actual 
cost, and upon this declaration, the United 
States were not bound, at the trial, to show 
that the entry did not correspond with the 
actual cost; for, if the fact had been, that 
the entry did correspond with it, or was even 
higher, still, the United States were entitled 
to a verdict, if the invpice was shown to be 
lower than the actual cost, no matter at 
what prices the entry was made. Besides, 
the invoice is generally the act- of the ex- 
porter, and the entry always that of the im- 
porter, consignee, or agent. The declaration, 
therefore, imputes to the consignee the of- 
fence of the exporter, and makes him liable 
for it; and this too, although the fraudulent 
intention is imputed by the declaration to 
the person making the invoice, and not to 
him who made the entry, and is prosecuted 
for the fraud. Upon this ground, therefore, 
the judgment of the district court must be 
reversed. 

[NOTE. The United States took the case to 

the supreme court on writ of error, and, a 

i>rule having been obtained by the defendant in 



error to show cause why the said writ should not 
he dismissed (the ground of the rule being that, 
as the cause was not removed from the district 
into the circuit court by appeal, but by writ of 
error, there was no provision, in any law of the 
United States, giving jurisdiction to the suijreme 
court to re-examine the judgment of the circuit 
court), the court, in an opinion by Mr. Justice 
"Washington, made the rule absolute. 7 Crandi 
(11 U. S.) 108.J 
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GOODTEAB v. ALLTN et al. 

L6 Blatchf. 33; 3 Pish. Pat. Oas. 374; 1 Am. 
Law T. Rep. U. S. Cts. 94.] i 

Circuit Court, S. D. New York. Jan. 11. 1S68. 

Patents— Marking Articles — Act op Makch 2, 
1861— Damages— BoBPEN op Pkoop— Penalty — 
Partifsto Suit in Eqcitt — Verification bt 
Equitable Owner op Patent. 

1. Section 13 of the act of March 2, 1S61 [12 
Stat. 249], does not require that the bill should 
aver that the patentee had marlied the articles 
made or vended imder the patent as required 
by the statute. 

2. To prevent the recovery of damages under 
that statute it must appear, either from the 
bill or in the proofs, that the patentee has made 
or vended the articles under the patent. 

3. The burden of proof is upon the defendant 
to show a failure on the part of the patentee to 
mark, as required by the statute, articles made 
or vended under the patent. If this he shown, 
the burden of proof is upon the patentee, to show 
that before suit was brought, the defendant was 
notified that he was infringing the patent, and 
that he continued, after such notice, to make 
and Tend the patented article. 

[Cited in Sehofield v. Dunlop, 42 Fed. 325.] 

4. The penalty imposed by the statute for a 
failure to mark patented articles is only the tak- 
ing away of the right to recover damages in the 
suit. It does not affect the right to an injunc- 
tion, either perpetual or provisional. 

[Cited in Putman v. Sudhoff, Case No. 11,483; 
New York Pharmical Ass'n v. Tllden, 14 
Fed. 741; Anderson v. Monroe, 55 Fed. 404; 
Dunlap V. Sehofield, 152 U. S. 244, 14 Sup. 
Ct. 578.] 

5. Whether the statute applies to a suit in 
equity, or any other suit, except an action 
brought under section 14 of the act of July 4, 
1S36 [5 Stat. 123], quaere. 

6. The plaintiff in a suit in equity does not 
recover damages. 

7. The practice is well settled that it is prop- 
er, in a suit in equity on a patent, to join as 
plaintiff with the owner of a legal title to the 
patent, the party who is immediately injured by 
the infringement, and who is equitably entitled 
to the fruits of the recovery in the suit. 

[Cited in Black v. Allen, 42 Fed. 621.] 

8. The bill may be verified by the equitable 
owner of the patent, and a verification by the 
holder of the leral title is not necessary. 

In equity. This was a motion for a pro- 
visional injunction [against Richard J. Allyn 
and Samuel F. Phelps] to restrain the in- 



1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by perm-ssion. The 
syllabus is from 3 Fish. Pat. Cas. 374, and the 
statement and opinion are from 6 Blatchf. 33.] 
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fringement of two reissued letters patent, 
granted to Henry B. Goodyear, administrator 
of Nelson Goodyear, May 18th, 1858, for an 
"improvement in the manufacture of India 
rubber," and numbered 556 and 557. They 
were reissues of an original patent [No. 
8,075], granted to Nelson Goodyear, May 6th, 
1851. The patent, as reissued, was extend- 
ed May 5th, 1865, for seven years from May 
6th, 1865. The reissues related to what is 
commonly known as "hard India rubber," 
or "vulcanite," No. 556 being for the process, 
and No. 557 for the product. Henry B. Good- 
year, administrator, was the owner of the 
legal title to the reissues. The Vulcanite 
Jewelry Company was the owner of an ex- 
clusive license, under the reissues, in and for 
the whole of the United States, to make, use, 
and vend bracelets, earrings, brooches, beads, 
chains, charms, pins, and necklaces, designed 
to be worn about the person, for ornament, 
and, also, watch cases and watch keys. The 
bill averred that the Vulcanite Jewelry Com- 
pany was in the full enjoyment of the rights 
and interests acquired by it, and that this 
suit was brought for its benefit, but it did 
not aver that the company had ever made 
or vended any article under the patent The 
bill was verified by the president of the com- 
pany, and the jurat contained an averment 
that the deponent verily believed Nelson 
Goodyear to have been the first and original 
inventor of the improvements claimed in the 
reissued letters patent 

William J. A. Fuller, for plaintiffs. 
Peter Van Antwerp, for defendants. 

BLATCHFORD, District Judge (after stat- 
ing the facts as above). These reissued pat- 
ents were fully sustained, on a final hearing, 
in a suit in equity, in this court,— Goodyear 
V. New York Gutta Percha, etc., Co. [Case 
No. 5,580],— in 1862, against all defences of 
invalidity and want of novelty. On the pres- 
ent application, the defendants do not deny 
the infringement alleged, but they take three 
objections to the plaintiffs* bill. 

By section 13 of the act of March 2, 1861 
(12 Stat 249), it is provided, that, "in all 
cases where an article is made or vended by 
any person, under the protection of letters 
patent, it shall be the duty of «uch person to 
give sufficient notice to the public that said 
article is so patented, either by fixing there- 
on the word 'patented,' together with the day 
and year the patent was granted, or when, 
from the ehai-acter of the article patented, that 
may be impracticable, by enveloping one or 
more of the said articles, and affixing a label 
to the package, or otherwise attaching tnere- 
to a label, on which the notice, with the date, 
is printed; on failure of which, In any suit 
for the infringement of letters patent, by the 
party failing so to mark the article, the right 
to which is infringed upon, no damage shall 
be recovered by the plaintiff, except on proof 
that the defendant was duly notified of the 



infringement, and continued, after such no- 
tice, to make or vend the article patented." 
The objection taken is, that the bill does not 
aver that the plaintiffs, or either of them, 
marked, as required by the statute, the ar- 
ticles made or vended under the patent 
There are several answers to this objection: 

(1) It does not appear, by the bill, that the 
plaintiffs, or either of them, have ever made 
or vended any articles under the patent, and 
that fact is not shown by the defendants. 

(2) If that fact did appear, either by the bill 
or otherwise, it would be for the defendants 
to show a failure by the plaintiffs to mark, 
as required, the articles made or vended, 
and then the burden of proof would be on the 
plaintiffs to show that, before suit was 
brought, the defendants were duly notified 
that they were infringing the patent, and 
that they continued, after such notice, to 
make or vend the article patented. (3) The 
penalty imposed by the statute, for a failure 
to mark patented articles, is only the taking 
away of the right to recover damages in the 
suit. It does not affect the right to an in- 
junction, either perpetual or provisional, as a 
remedy. (4) It is questionable, whether the 
statute applies to a suit in equity, or to any 
other suit, except an action on the case for 
damages, brought under section 14 of the 
act of July 4, 1836 (5 Stat 123), that being 
the only species of suit in which the plain- 
tiff can recover damages for the infringement 
of a patent The plaintiff in a suit In equity 
on a patent does not recover damages. Liv- 
ingston V. Woodworth, 15 How. [56 U. S.] 
546. 550. 

It is objected, also, that the plaintiffs are 
improperly joined, and that it is not proper, 
in a suit in equity on a patent to join as 
plaintiff, with the owner of the legal title to 
the patent, a party who is a mere licensee. 
The practice is well settied, that it is prop- 
er, in a suit in equity on a patent to join as 
plaintiff, with the owner of the legal title to 
the patent, the party who is immediately in- 
jured by the infringement, and who is equi- 
tably entitled to the fruits of the recovery 
in the suit Goodyear v. Central 11. Co. 
[Case No. 5,563], before Mr. Justice Grier; 
Stimpson v. Rogers [Id. 13,457], before Judge 
IngersoU. It is averred, hi the bill, that 
the Vulcanite Jewelry Company is entitled 
to sue for, and receive to its own use, in 
the name of Goodyear, administrator, and 
Itself, aU the damages occasioned by in- 
fringements of the reissues, by the manufac- 
ture, sale, or use of articles covered by the 
license to it made in violation of the reis- 
sues, and that this suit is brought for its 
benefit This suit Is, therefore, properly 
brought in the name of those who are joined 
as plaintiffs in it 

The objection is taken, also, that the bill is 
not verified by Goodyear. The president of 
the company is, on the facts, the proper 
party to verify it and he has done so, and the 
verification contains the proper averments. 
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The infringement is made out by the afflda- 
Tits on the part of the plaintiffs, and is un- 
defended, and a provisional injunction must 
issue, according to the prayer of the bill. 

[For other cases involving this patent, see 
note to Gooclyear v. MuHee, Case No. 5,577.] 
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Case ITo. 5,556. 

GOODYEAR et al. v. BERRY. 

[2 Bond, 189; 3 Pish. Pat. Cas. 439.] i 

Circuit Coiurt, S. D. Ohio. Oct. Term, 18G8. 

Patents— Effect op Commissioser's Decision — 
. Decisions in the Ciiicuixs — Construction op 
Specificatios and Claims — Chemical Combi- 
nations— "Otdbr Alubd Gums" — Infringe- 
ment — Hard Rubber. 

1. So far as principles affecting the validity 
of letters patent have been settled by prior de- 
cisions in the circuits, they will be regarded as 
authoritative and final. 

. 2. It is in accordance with the late decision of 
the courts, that the decision of the commissioner 
is not conclusive upon the substantial identity of 
the inventions claimed in the original and reis- 
sued patents. 

3. It is well settled that in the effort to ascer- 
tain the intention and meaning of the specifica- 
tions and claims, they are to be viewed in a lib- 
eral spirit, so that, if possible, the object of the 
inventor or patentee may be carried out. Mere 
rigid technicalities are to.be .set aside, unless 
tliere is a clear legal necessity for sustaining 
them. 

[Cited in Gooclyear Dental Vulcanite Co. v. 
Willis, Case No. 5,603.] 

4. The words, "other allied gums," and "other 
vulcanizable gums," used in the specifications 
and claims of the reissues of Nelson Goodyea'r, 
are not intended to cover any gum, though then 
unknown, which may be capable of vulcaniza- 
tion. They include only caoutchouc and other 
gums then known to be vulcanizable. 

5. In the case of patented chemical combina- 
tions, the exehisive right to the invention im- 
ports nothing but protection against the use of 
the same, or substantially the same elements, 
compounded and treated on principles substan- 
tially the same' as those of the patented article. 

6. Although the words, "other vulcanizable 
gums," were not found in the original patent, 
the interpolation of them into the reissues does 
not make the latter void, 

7. The case of Goodyear v. Providence Rub- 
ber Co. [Case No. 5,583] examined but not fol- 
lowed. 

8. When the denial of infringement in the an- 
swer, under oath, is not positive and unequivo- 
cal, the testimony of a single witness, with cor> 
roborating facts, is a sufficient proof of infringe- 
ment 

9. When an infringement is proven, a cessa- 
tion to use the infringing article is no bar to an 
injunction and account. The party whose rights 
have been invaded may claim protection against 
future infringements. 

10. Hard rubber manufactured under the pat- 
ent of Edwin L. Simpson, dated October 16, 



1 [Reported by Lewis H. Bond, Esq., reprint- 
ed in 3 Fish. Pat. Cas. 439, and here republished 
by permission.] 



18G6, is an infringement of the'NelSon Goodyear 
reissues. 

[Cited in Goodyear v. Blake, Case No. 5,560; 
Hamilton v. Ives. Id. 5,982.] 

[Cited in Burke v. Partridge, 58 N. H. 352.] 

This was a bill in equity, filed [by Hem-y 
B. Goodyear, administrator, and Samuel A. 
Duncan] to restrain the defendant [Archi- 
bald Berry] from infringing letters patent 
[No. 8,075] for an "improvement in the manu- 
facture of India rubber," granted to Henry. 
B. Goodyear, administrator of Nelson Good- 
year, deceased. May 6, 1851, and surrendered' 
and reissued May 18, 1858, in two divisions,' 
numbered 556 and 557, respectively. The 
claim of the original patent was as follows: 
"What I do claim, etc., is the combining of 
India rubber ' and sulphur, either with or 
without shellac, for making a hard and in- 
flexible substance hitherto unknown, substan- 
tially as herein set forth. And I also claim 
the combining of India rubber, sulphur, and 
magnesia or lime, or a carbonate or a sul- 
phate of magnesia or of lime, either with or 
without shellac, for making a hard and in- 
flexible substance hitherto unknown, sub- 
stantially as herein set forth." 

The disclaimer and claim of reissue 556 
■was as follows: "It is well known that it has 
been proposed to produce a hard substance 
from caoutchouc by passing it through high' 
ly-heated liquid sulphur; but this has not 
been attended -with practical success. I do 
not wish to be understood, however, as mak- 
ing claim broadly to the union of caoutchouc 
and sulphur in the proportions named, how- 
ever these substances may be united and 
treated. But what I do claim as the inven- 
tion of the said Nelson Goodyear, and desire 
to secure by letters patent, is the combining 
of sulphur and India rubber or other vul- 
canizable gum, in proportions substantially 
as specified, when the same, is subjected to a 
high degree' of heat, substantially as specifled, 
accor^ng to the vulcanizing process ot 
Charles Goodyear, for the purpose of produ- 
cing a substance or manufacture possessing 
the properties or qualities substantially de- 
scribed; and this I claim, whether the said 
compoimd of sulphur and gum be or be not 
mixed with other ingredients, as set forth." 

The disclaimer and claim of reissue 557 
was as follows: "I do not wish to be under- 
stood as making claim broadly to a manufac' 
ture or substance produced by the admixture 
of caoutchouc and sulphur; nor as making 
claim broadly to a manufacture or substance^ 
by subjecting the compound of caoutchouc 
and sulphm:, whether with or without other 
substances, to a high degree of heat, as, prior 
to the invention of Nelson Goodyear, caout- 
chouc and sulphur had been compounded, 
and such compound alone, as well as otlier 
ingredients, had been subjected to a high 
degree of heat, but not to produce the manu- 
facture or substance having the character 
peculiar to the said manufacture or sub- 
stance invented by the said Nelson Goodyear. 
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What is claimed, etc., is the new manufac- 
ture or substance herein ahove described, 
and possessing the substantial properties 
herein described, and composed of India rub- 
ber, or other vulcanizable gum, and sulphur, 
in the proportions substantially as described, 
and when incorporated, subjected to a high 
degree of heat, as set forth, and this I claim, 
whether other ingredients be or be not used 
in the preparation of the said manufacture, 
as herein described." 

The defendant was a dentist in the city of 
Cincinnati, who had used hard rubber or 
"vulcanite" in the preparation of plate or 
plates for artificial teeth. Since the bringing 
of the suit he had begun to use the compound 
described in the letters patent for "an im- 
provement in dental rubber," granted to Ed- 
win L. Simpson, October IG, 1866, the speei> 
fication whereof was as follows: "Be it 
known that I, Edwin L. Simpson, of Bridge- 
port, in the county of Fairfield and state of 
Connecticut, have invented a new improve- 
ment in dental rubber, and I do hereby de- 
clare the following to be a full, clear, and ex- 
act description of the same: The rubber now 
used for dental purposes has incorporated 
with it large proportions of free sulphur, 
for the purpose of vulcanizing the rubber aft 
er it is formed. The odor and taste occa- 
sioned by the presence of this sulphur is ex- 
tremely obnoxious to many persons, and oc- 
casions the principal, if not the only, objec- 
tion to the use of rubber for dental purposes. 
To overcome this objection, and produce vul- 
canized rubber for dental purposes without 
the actual or apparent presence of sulphur, 
is the object of my invention, and consists in 
preparing the rubber for vulcanizing by the 
introduction of a peculiar vulcanizing com- 
pound, for which I have applied for letters 
patent of even date herewith; and that oth- 
ers skilled in the art may be enabled to pre- 
pare and use my improved rubber, I will pro- 
ceed to describe my manner of so doing. ^ will 
first describe the vulcanizing compound, as 
set forth in the specification accompanying my 
application for patent, as aforesaid. I Sx&t 
boil linseed or other vegetable oil to the con- 
sistency of honey (this I do to facilitate the 
preparation), tiioroughly mix two ounces of 
benzoin gum with one pound of pulverized 
sulphur; then to each quart of the boiled oil 
add one pound of the prepared sulphur, care- 
fully subjecting this mixture to a moderate 
heat sufficient only to cause the two sub- 
stances to react upon each other until they 
pass from a semi-fluid to a semi-hard state, 
having a honeycomb or spongy appearance. 
This forms xay vulcanizing compound, and 
differs from tliat patented to me February 
28, 1865, in that tlie benzoin gum is added, 
which, by its vaporizing qualities, more per- 
fectly expels the fumes of the sulphur, as 
well as the odor from the oil, and renders 
the 'compound neai'ly, if not perfectly, odor- 
less, and when combined with the India rub- 
ber, or similar gums, and subjected to a regu- 
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lated heat, will cause the same to undergo 
the change known as vulcanizing. To pro- 
duce my rubber for dental purposes, to one 
pound of India rubber or gutta percha, add 
ten to fourteen ovmees of my above described 
compound; the greater the quantity of the 
compound the harder will be the rubber. 
After curing, twelve ounces I believe to be 
the proper quantity for general purposes. 
Thoroughly mix the compound and riibber 
by grinding between warm rolls. To pro- 
duce the requisite color, I add chrome red, 
or lake pink, in quantities to produce the req- 
uisite color, and when thoroughly mixed the 
substance will be in a plastic state, and in 
this state rolled into thin sheets and ready 
for the dentist's use. The dentist forms tlie 
plate in the ordinary manner for other rub- 
ber, and when so formed, it should be sub- 
jected to a heat of 320 degrees Fahrenheit, 
for about four hours— proportionately less 
time as the degree of heat is greater; other- 
wise treat as ordinary rubber; and the plate 
thus prepared will be as tasteless and odor- 
less as metal plate, and will not tarnish the 
fillings or other gold in the mouth of the 
wearer. Having, tlierefore, thus fully de- 
scribed my invention, what I claim as new 
and useful, and desire to secure by letters 
patent, is: Combining the within described 
vulcanizing compound with the India rubber 
in the proportions herein named, and sub- 
stantially in the manner and for the purposes 
specified. Edwi^i L. Simpson." 

A. Pollok, T. D. Lincoln, and J. H. B. La- 
trobe, for complainants. 
S. S. Fisher, for defendant 

OPINION OF THE COURT. The bill al- 
leges an infringement, by the defendant, of 
two reissued patents to Henry B. Goodyear, 
as administrator of Nelson Goodyear, dated 
May 18, 1858, for an improvement in making 
hard rubber or vulcanite. These reissued 
patents were extended for seven years fi'om 
May 6, 1865. The infringement charged con- 
sists in the use of hard rubber by the de- 
fendant, as plates for the insertion of arti- 
ficial teeth. The bill prays for an injimction 
and an account of profits. The history of 
the invention covered by complainant's pat- 
ent is briefly this: In June, 1844, Charles 
Goodyear applied for and obtained a patent 
for an improvement in the process of pre- 
paring India rubber, or caoutchouc. In De- 
cember, 1849, this patent was surrendered 
and a reissue granted on an amended speci- 
fication. And, subsequently, another reissue 
was obtained. These patents embrace sub- 
stantially the mode of producing a soft and 
plastic article known as vulcanized rubber, 
by subjecting the rubber, in combination 
with sulphur and other ingredients, to a high 
degree of artificial heat The article pro- 
duced by this process was called vulcanized 
India rubber, and was used for the various 
pm-poses contemplated by the inventor. In 



[10 Fed. Cas. page 638] 



(Case No. 5,556) GOODYEAR 



May, 1851, Nelson Goodyear obtained a pat- 
ent for a new and useful improvenaent in 
tlie preparation of India rubber, by tvMcIi 
the article known as bard rubber, now ex- 
tensively applied to many useful purposes, 
was produced. The patentee having died, 
the reissued patents numbered 556 and 557 
(one for the process and the other for the 
product) were granted to the said Henry B. 
<3oodyear, as administi-ator of Nelson Good- 
year, dated May 18, 1858, and subsectuently 
extended for seven years. 

Numerous grounds of defense are set up 
in the defendant's answer, but those relied 
on in the argument are as follows: 1. That 
the reissued patents to Henry B. Goodyear 
are void, as not being for the same invention 
as the original. 2. That the reissues were 
improperly granted. 3. That the fact that 
the dentists in this vicinity openly and no- 
toriously purchased and used the soft rubber 
for making hard rubber plates f6v artificial 
teeth, is a bar to a suit in equity; and that 
if the complainants have a remedy, it is at 
law. 4. That no infringement is proved. 
Before noticing specially these several 
grounds of defense, it will be proper to re- 
mark that the reissued patents, on which 
this suit is brought, have heretofore been the 
subjects of litigation, and have been judicial- 
ly passed upon. And in so far as principles 
involving the validity of these patents have 
been settled by these decisions, they will be 
regarded as final and authoritative on this 
court. It appears that in the spring of 1861, 
a suit in equity was brought in the circuit 
court of the United States for the Southern 
district of New York, by Goodyear v. New 
York Gutta Percha & India Rubber Vulcan- 
ite Co. [Case No. 3,580], charging an infringe- 
ment of both the reissued patents of H. B. 
Goodyear, and praying for an injunction and 
account The bill was similar in its frame 
and averments to that filed in the case before 
this court The defendants, in their answer, 
denied the validity of the reissues, alleging 
they wei'e obtained by fraud, and insisting 
that Nelson B. Goodyear was not the first 
and original inventor of vulcanite, or the 
process of making it The ease was elabo- 
rately argued before the New York court at 
October term, 1862; and the court. Judge 
Nelson presiding, after mature consideration, 
sustained the validity of the reissues, and 
awarded a perpetual injunction. In Janu- 
ary, 1867, another bill was filed in the same 
court, in the name of Goodyear v. Waite [Id. 
.5,587], alleging an infringement of these re- 
issued patents, and praying for an injunction. 
The answer of the defendants, in that -case 
as in this, denied the validity of the reissues 
on the grounds of vagueness and insufficiency 
of the specification; that the reissues were 
for an invention different from and broader 
than that claimed in the original patent; and, 
also, that they were void as being for a 
process and a product in separate patents for 
the same invention. The infringement char- 



ged was also denied by the answer, and it 
was also alleged, as a ground of defense, 
that the complainants, by their long acquies- 
cence in the use of hard rubber by dentists 
for dental purposes, had abandoned thehr 
right to the exclusive use of the article for 
such purposes, and had dedicated it to the 
dental profession. This case was strenuous- 
ly contested. A-large mass of testimony was 
taken by the parties, and it was elaborately 
argued by distinguished counsel, and finally 
decided by the learned Judge Nelson, in Au- 
gust last This decision was made subse- 
quently to the hearing of the motion for a 
preliminary injunction in the case now pend- 
ing. The learned judge just named, after 
taking the case under advisement, decided 
all the points in controversy in favor of the 
complainants, granting a perpetual injunc- 
tion, and a decree against the defendants for 
profits. 

The opinion of Mr. Justice Nelson, in the 
case just referred to, is before the court, and 
"has been carefully noticed. He decides, in 
substance, the following points: 1. That the 
description of the invention of Nelson Good- 
year, as contained in the two reissued pat- 
ents, is sufficiently full, clear, and exact to 
meet the requirements of the statute. 2. 
That the invention of Nelson Goodyear, con- 
sisting of a process for the production of the 
article known as hard rubber, was original 
with him, and properly the subject of a valid 
patent, both for the process and the product; 
and that Henry B. Goodyear, as the admin- 
istrator of Nelson Goodyear, had a right to 
surrender the original patent for an insuffi- 
cient description in the specification, and to 
receive the two reissued patents granted to 
him. 3. That the evidence did not make 
out a dedication of the right accruing under 
such issued patents to the dental profession 
or the public; and that the use of the hard 
rubber for dental purposes, by unlicensed 
persons, might be resti'ained by the process 
of injunction, and redress obtained in equity. 
The issue of infringement does not appear 
to have been insisted on by the defendants 
in the New York case, and there is, there- 
fore, no special finding of the court upon it 
Indeed, it was not denied by counsel in their 
argument and from the fact that a dea'ee 
was entered for the complainants, the irre- 
sistible inference is, that the infringement 
was made out to the satisfaction of the comrt 

I have carefully noticed the views and con- 
clusions of Judge Nelson on the points advert- 
ed to, and have no hesitancy in adopting 
them as the views and conclusions of this 
court so far as they apply to the questions 
and issues now before it To restate at 
length the grounds on which the learned 
judge placed his decision would be a useless 
expenditure of time and labor. They are lu- 
cidly set forth in his opinion, and I see no 
necessity for reproducing them. I shall, there- 
fore, confine myself to the points made in the 
ablcargument of the defendant's counsel, not 
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discussed or settled by Judge Nelson. The 
first of these points is, that the reissues are 
void, as being for an invention broader than 
that claimed in the original patent, and which 
can not by fair construction be included in 
it This presents a question of gi'eat interest 
to the pai'ties, and, perhaps, not wholly free 
from difficulty in its solution. I wiU state 
the conclusion to which I have been led after 
careful and anxious consideration. Nelson 
Goodyear, in the specification on which his 
original patent was based, professes to have 
invented a new and useful improvement in 
the preparation and manufactui'e of caout- 
chouc, or India rubber. He refers to tiie pat- 
ent of Charles Goodyear for the preparation 
of the plastic compound, and claims to have 
diseotered a new process, by which hard rub- 
ber, before unknown, is produced. He de- 
scribes minutely the ingredients from which 
and the process by which the article is pro- 
duced, disclaiming the invention of the heat- 
ing or. curing process claimed and eovei'ed 
by the patent of Charles Goodyear, and he 
sums up his invention or claim as follows: 
"What I do claim as my invention, and desire 
to secure by letters patent, is the combining 
of India rubber and sulphur, either with or 
without gum-shellac, for mailing a hard and 
inflexible substance, hitherto xmknown, sub- 
stantially as herein set forth. And I also 
claim the combining India rubber, sulphur, 
magnesia, or lime, or a carbonate or sulphate 
ot magnesia or lime, and either with or without 
shellac, for making a hard substance, hither- 
to unknown, substantially as herein set 
forth." 

For the purposes of the opinion under' con- 
sideration, it will not be nece^ary to refer 
specially to the description of the process, 
claimed in the reissue JNo. 556, or of the pro- 
duct, as claimed in reissue No. 557. The 
claim of the first-named patent is as follows; 
"What I do claim as the invention of the 
said Nelson Goodyear, and desire to seciu'e 
by letters patent, is the combining of the sul- 
phur and the India rubber, or other vulcaniz- 
able gum, in proportions substantially as 
specified, according to the vulcanizing process 
of Charles Goodyear, for the purpose of pro- 
ducing a substance or manufacture possessing 
the properties or qualities substantially such 
as described; and this I claim, whether the 
said compound of sulphur and gum be or be 
not mixed with other ingredients, as set 
forth." The claim of the patent, No. 557, js 
in the following words: "What is 'claimed as 
the invention of the said Nelson Goodyear, de- 
ceased, and desired to be secured by letters 
patent, is the new manufacture or substance 
herein above described, and possessing the 
substantial properties herein described, and 
composed of India rubber, or other vulcaniz- 
able gum and sulphur, in the proportions sub- 
stantially such as described, and when incor- 
porated, subjected to a high degi'ee of heat, 
as set forth; and this I claim, whether the 
other ingredients be or be not used in the 



preparation of said manufacture, as herein 
described." In both these claims the^words 
"other vulcanizable gums" occur, which are 
not found in the original patent to Nelson 
Goodyear. In the body of the specifications 
of each of the reissues, the words "allied 
gums" follow after the words "India rubber." 
The answer of the defendant sets up these 
variances between the original patent and the 
reissues, and insists that the reissues are for 
a different invention from that covered by 
the original patent and therefore void. And 
this view is strenuously urged in the argu- 
ment of the counsel for the defendant. It 
may be proper to remark, on this point, that 
the commissioner of patents has passed upon 
this question, and by the grant of the reis- 
sued patents has given his official sanction to 
their validity. It is, in effect, his deliberate 
judgment that the claims of the reissues are 
not broader than those of the original, and 
cover substantially the same invention. It is 
in accordance with the later decisions of the 
com'ts, that the decision of the commissioner 
is not conclusive upon the substantial identity 
of the invention claimed in the original and 
that claimed in a reissue. Yet, for reasons 
not necessary to be stated, his action may 
well be regarded as affording a presumption 
in favor of the validity of the reissue. This 
presumption, of course, is overcome by evi- '^ 
dence of fraud in obtaining the reissue, or a 
clear repugnancy between the original and 
the reissued patents. 

Another remark seems proper in this connec- 
tion. In the case of Goodyear v. Waite, be- 
fore referred to, as having been heard before 
Judge Nelson, and decided by him, although 
this point as understood by this court, was 
distinctly made in the defendant's answer as 
an objection to the reissued patents, it was not 
urged in the argument hy his counsel, and 
was not noticed in the opinion of the judge. 
The plain reference from this is, that the coun- 
sel did not regard it as a sustainable defense, 
and that such also was the view of the learned 
judge who decided it. The argument of coun- 
sel on this point is, that the words "other al- 
lied gums," used in the specification, and the 
words "other vulcanizable gums," in the 
claims of the reissues, are mere interpolations, 
and import a claim, not only broader than the 
original, but which, if they had been inserted 
in the original, would have invalidated the 
patent It is insisted that in the reissues the- 
patentee claims the application of his process 
to other vulcanizable or allied gums which 
had not been known, and of which he could, 
therefore, have no knowledge; and in doing 
so describes an invention broader than, and. 
difCering from, the original. The doctrine is 
a familiar one, and well settled, that the in- 
vention described and claimed in a reissue 
must be the same as originally patented. And 
if, hy a fair construction, the specification and 
claim are for something substantially different 
from those of the original, the patent is void. 
Do these i;eissues fall within the scope of this 
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principle? This is a question of construction, 
in tlie consideration of wliicli tlie entire speci- 
fications, including tlie claims, are to toe looked 
at. And it is well settled by the courts that in 
the effort to ascertain the intention and mean- 
ing of the specifications and claims, they are 
to be viewed in a liberal spirit, that, if possi- 
ble, the object of the inventor or patentee may 
be carried out Mere rigid technicalities are 
to be set aside, unless there is a clear legal ne- 
cessity for sustaining them. Now, in refer- 
ence to these reissues, there is no pretense that 
there is any substantial variance from the 
original, as to the process by which hard rub- 
ber is produced, or the character or quality of 
the article when made. The proportions of 
rubber and sulphur, and other ingredients, 
where named, are the same, and the degree 
of heat is the same. In that which is the very 
gist of the invention there is no discrepancy. 
That consists in the discovery of the fact that 
the substances named, when compounded as 
required, and subjected to a certain heat, will 
produce hard rubber. And now the inquiry is 
pertinent, whether the suggestion in the claims 
of the reissues, that other allied gums or other 
vulcanizable gums may be used to produce the 
result, can be claimed as changing the char- 
acter of the invention, or make it broader than 
in the original. Counsel insist that these words 
enlarge the claim, so as to cover any gum, 
though then unknown, which may be suscepti- 
ble of vulcanization. And it may be, if this 
were the true construction of the claim, 'the 
reissue would be liable to the objection urged. 
But, clearly, the words referred to are to be 
taken in a more limited sense. They can be 
held only to include caoutchouc and other gums 
then known to be vulcanizable. There would 
seem to be no impropriety in referring to such; 
for, under the generic term "caoutchouc," it 
Is well known there are different qualities of 
gum, though all are susceptible of vulcaniza- 
tion. The trees producing it are indigenous 
in various countries; and owing to peculiari- 
ties of soil and climate, the products of the 
trees differ in quality. The gums, too, are 
known in commerce by different names, and 
are of different degrees of purity and excel- 
lence, though all are produced by trees be- 
longing to the same family. The gum called 
"gutta percha" has a peculiarity not applicable 
to any other of these gums. In its natural 
state it is mixed with woody fibers, and re- 
quires a certain preparatory process before it 
is fitted for vulcanization, or can be applied to 
any of the uses to which India rubber is suited. 
Now, by a fair and rational interpretation, are 
not the words used in the claims of the reis- 
sues to be limited to these known varieties of 
the caoutchouc, and not unnecessarily to be 
extended to all gums thereafter to be discov- 
ered? It is a fair presumption that these dif- 
ferent qualities of vulcanizable gums were in 
the mind of the person who framed these 
specifications, and that there was no intention 
to anticipate and claim the benefit of future 
discoveries in that direction. The words used 



were not^ perhaps, necessary to the protection 
of the rights of the inventor; but in the ab- 
sence of any proof that they were used for any 
deceptive purpose, and out of abundant cau- 
tion, it can hardly be received as such an en- 
largement of his claim as, in effect, should in- 
validate his patent In a word, I can not 
view the addition of the words quoted as em- 
bracing, within their fair scope, a claim for a 
different invention from that described in the- 
original patent 

The principle is conceded that a patent for 
a mechanical structure or contrivance, produ^ 
cing a new and useful resull^ is no protection 
against the use of an invention producing the 
same result by appliances and on principles 
substantially different from the patented in- 
vention. The rights of the patentee or pro- 
prietor of the patent are only invaded by a re- 
sult like that of his invention, effected by 
what are substantially the same means. And 
so in the case of patented chemical combina- 
tions; the exclusive right to the invention im- 
ports nothing but protection against the use of 
the same, or substantially the same elements- 
compounded and treated on principles sub- 
stantially the same as those of the patented ar- 
ticle. In brief, a patent right does not cover 
every possible mode of accomplishing the re-, 
suit proposed by an inventor. And this, as I 
understand them, is the extent of the decisions 
of the supreme court, cited by the learned 
counsel for the defendant. The soundness of 
the doctrine established by that court is not 
doubted, but its application to the present case- 
is not so obvious. If the claims of a reissued 
patent clearly imply an expansion of the in- 
vention beyond the claims of the original pat- 
ent, there is always ground for a presumption 
that there was a fraudulent intent to antici- 
pate and cover subsequent inventions, and 
thus bar the door against patents for all sub- 
sequent discoveries. This is clearly against 
the policy of our patent-right system, and has- 
been wisely condemned by the uniform deci- 
sions of the courts of the United States. This 
is the import of the decision of the supreme 
court of the United States in Burr v. Duryea, 
1 WaU. [68 U. S.] 534, and other cases cited by 
the defendant's counsel. But I can not see- 
that the claims of these reissues are of the 
character which will bring them within the 
scope of these cases. 

I have examined attentively the ruling of 
the court in the case of Goodyear v. Provi- 
dence Rubber Co. [Case No. 5,583], claimed 
by counsel to be decisive authority against 
the validity of these reissues. The case was- 
before Mr. Justice Clifford, holding the cir- 
cuit court of the United States for the dis- 
trict of Rhode Island, in 1864 The suit was 
for an infringement of the reissued patents 
to Charles Goodyear for his process of mak- 
ing soft or plastic rubber by vulcanization. 
The daim of the original patent and the first 
reissue was for the process of treating and 
curing caoutchouc or India rubber; but, in 
the reissue of 1860, the words, "or other vul- 
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canizable gums," were added. And this ad- 
dition was claimed to be an enlargement of 
the invention, rendering the reissue void. 
The question was, therefore, substantially 
the same as in the pending case. The learn- 
ed judge before named construed the claim 
of the reissued patent to Charles Goodyear 
.as including "all other vulcanizable gums," 
whether then known or thereafter to be dis- 
covered, capable of vulcanization. Viewing 
the claims in this light, he held that the re- 
issue was for an invention different from 
that covered by the previous patents and 
therefore void. If this construction of the 
reissue was right, probably the conclusion of 
the learned judge was correct But, for rea:- 
sons already stated, I am unable to give the 
added words in the claims of the reissued 
patents the extended meaning of which he 
held them to be susceptible, and can not, 
therefore, concur with him in his conclusion. 
It is certainly with some distrust of my own 
judgment that I differ from that learned 
judge; but my convictions are so strong on 
the question that I do not feel at liberty to 
yield them, even to his superior learning. 
If wrong in this, I shall be gratified to have 
my error corrected by an appeal to a higher 
court. 

On the question of infringement, there 
seems to be nothing in the case calling for 
.a minute and extended investigation. In the 
eases referred to in a previous .part of this 
opinion, establishing the validity of these re- 
issued patents, the infringement alleged does 
not seem to have been controverted, and the 
decrees entered clearly imply that the fact of 
infringement was made out In Waite's Case 
the infringement charged was the manu- 
facture and use of hard rubber by dentists 
-as the foundation for artificial teeth. The al- 
legations in the bill were substantially, if not 
literally, identical with those in this bill, and 
the answer was the same. And the court 
in that case decreed a perpetual injunction. 
But the counsel for the defendant in this 
case takes issue on the question of infringe- 
ment, insisting that the fact is not technical- 
ly made out by the evidence. He claims that 
the defendant denies in his answer, under 
■oath, that he has infringed, and that the com- 
plainant has proved the fact only by one 
witness; and, therefore, the court can not 
find the fact of infringement Now, the first 
remark on this point is, that the defendant's 
ans'wer does not contain an explicit denial 
of the infringement. It is evasive in its 
character. He admits, substantially, the use 
of hard rubber, made by the process of bak- 
ing the soft or plastic rubber, for dental pur- 
poses, but denies the process is that de- 
scribed and claimed in the reissued patents. 
But he adduces no proof that the hard rub- 
her has been or can be made by any means 
or process variant from that covered by the 
reissues. And, in the absence of such proof, 
there is at least a fair presumption that the 
hard rubber used was the article as claimed 



and described in the reissues. And it may 
also be remarked, that a denial of the in- 
fringement is wholy inconsistent with the 
theory of the defense set up in the answer, 
and mainly relied on by counsel. That de- 
fense is not that the defendant has not used 
the hard rubber for dental purposes, but 
that he had a right to use it by the im- 
plied dedication of such right to the dental 
profession. This ground of defense is, by a 
clear implication, an admission of the in- 
fringement 

But there is the positive testimony of one 
witness that the defendant, Berry,, and all 
the other defendants against whom suits are 
pending in this court, distinctly admitted the 
preparation and the use of the hard rubber 
for dental pm'poses. As the denial of the in- 
fringement in the answer of the defendant 
is not positive, and the testimony of the 
witness referred to is sti-ongly corroborated 
by other facts and considerations bearing on 
the question of infringement the fact is 
made out to the satisfaction of the court 
Upon that issue there is hardly room for a 
doubt. There is every reason to conclude 
that hard rubber for dental purposes has 
been in general use by the profession. It is 
In evidence that fully three-fifths of the den- 
tists in the United States are licensed under 
the Goodyear patent; and this fact evinces 
not only the appreciation of the profession of 
the article, but its very general use. Those 
refusing to take licenses evidently intend to 
place their defense, not on the ground that 
they did not use the article, but on the 
gi-ound of the invalidity of the patent and 
the dedication of its use to the dental pro- 
fession. But it is insisted in the argument 
of the defendant's counsel, though not set up 
in the answer as a defense, that the defend- 
ant now uses in his profession a hard rub- 
ber or compound, made under a patent to 
Edwin L. Simpson, gi-anted October 16, 18(56. 
It is claimed that the process and the product 
under this patent are essentially different 
from the claims of the Nelson Goodyear pat- 
ent, and therefore not an infringement of that 
patent This defense, it is obvious, applies 
only to the issue of infringement But it is 
not perceived, if sustained by the testimony, 
that it is an answer to the claim of the 
complainants as made in their bill. If the 
defendant has infringed by the use of the 
Goodyear hard rubber, he is liable to ac- 
count for such infringement, though he 
may have discontinued the use of the ar- 
ticle charged as an infringement of the 
Goodyear reissues. If an infringement of 
the complainants' rights under these reissues 
is made out, the cessation to use the in- 
fringing article is no bar to an injunction and 
a decree for sCn account I understand the 
law to be well settled, that, under the circum- 
stances stated, the party whose rights have 
been invaded may claim protection against 
future infringements, and is not obliged to 
rest on the fact that the party has ceased 
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his acts of infringement. But, as the Simp- 
son patent is before the court, and evidence 
has been offered, without objection, upon the 
question of the identity of the process and 
product under it with that of the Goodyear 
patent, and the point has been, discussed by 
counsel, it may be expected the court will 
pass upon that issue. In noticing this point, 
I shall try to be very brief. And the first 
obvious remark in reference to the Simpson 
patent is, that it does not claim a new pro- 
cess for the vulcanization of India rubber, 
or that the product is essentially different 
fi'om that made under the Goodyear patent. 
In this specification he says: "The rubber 
now used for dental purposes has incor- 
porated in it large proportions of free sul- 
phur for the purpose of vulcanizing the rub- 
ber after it is formed." And again: "The 
odor and taste occasioned by the presence of 
this sulphur is exti*emely obnoxious to many 
persons, and occasions the principal, if not 
the only, objection to the use of rubber for 
dental purposes. To overcome this objection, 
and produce vulcanized rubber for dental 
purposes, without the actual or apparent 
presence of sulphur, is the object of my in- 
vention, and consists in preparing the rubber 
for vulcanizing by the introduction of a pe- 
culiar vulcanizing compound." It is here 
clearly stated that the object of the patentee 
was to rid the compound used for dental 
purposes of the unpleasant taste or odor of 
the sulphur. He then describes the mode by 
which he proposes to effect this object, as 
follows: "I first boil linseed or other vege- 
■ table oil to the consistency of honey (this I 
do to facilitate the preparation); thoroughly 
mix two ounces of benzoin gum with one 
pound of pulverized sulphur; then to each 
quart of the boiled oil add one pound of the 
prepared sulphur, carefully subjecting this 
mixture to a moderate heat, sufficient only to 
cause the two substances to react upon each 
other, until they pass from a semi-fiuid to a 
semi-hard state, having a honeycomb or 
spongy appearance." He adds, that benzoin 
gum, "by its vaporizing qualities, more per- 
fectly expels the fumes of the sulphur, as 
well as the odor from the oil, and renders the 
compound neai'ly, if not perfectly, odorless, 
and when combined with India rubber or 
similar gum, and subjected to a regulated 
heat, will cause the same to undergo the 
change known as vulcanization." In produ- 
cing rubber for dental piu*poses, he requires 
to one pound of India rubber from ten to 
fourteen ounces of the vulcanizing compound. 
These are to be thoroughly mixed by being 
ground between warm rollers, and coloring 
matter put in if desired. This mixtmre is 
plastic, and being rolled into thin sheets, .is 
prepared for use by the dentists. ' The form 
of the gums and roof of the mouth being 
taken in this plastic material in the ordinary 
mode, it is vulcanized by subjecting it to a 
heat of 320 degrees of Fahrenheit for about 
four hoiu:s; or, if the heat is above 320 de- 



grees, for a less time. The patentee claims 
"that the plate thus prepared will be as taste- 
less and odorless as a metal plate," etc. 

The claim of the patent is: "Combining 
the within described vulcanizing compound 
with India rubber, in the proportion herein 
named, and substantially in the manner and 
for thg purposes herein specified." The claim 
of the Nelson Goodyear patent, and the re- 
issues under it, have been stated, and need 
not here be reproduced. Now, Simpson, in 
his specification and claim, does not pretend 
that by his process he does not produce the 
article known as hard rubber, or that it is 
made without the use of sulphur, as required 
by the Goodyear patent The claim is, in 
substance, an improvement upon the known 
process for its production by the introduc- 
tion of gum benzoin, to deprive the hard rub- 
ber of its sulphurous taste and odor, and thus 
render it more acceptable for dental pur- 
poses- The process of vulcanization is sub- 
stantially the same as that described in the 
Goodyear patent, and the product the same, 
with the exception that it is tasteless and 
odorless. As to the identity of the processes 
under the Goodyear and Simpson patents, 
the complainant has offered the testimony 
of four learned chemical experts, who have 
severally tested the elements of the products 
of both patents by a rigid analysis. These 
experiments have been conducted with a view 
to ascertain the precise ingi-edients and their 
proportions in the compound described in the 
Simpson patent Without stopping to state 
the details of these analyses, as set forth in 
the testimony of these experts, it is sufficient 
to say that they harmonize more nearlj'' than 
could be expected in the results attained. 
They find that the compound described by 
Simpson, when vulcanized, contains about 
four ounces of sulphur to sixteen ounces of 
rubber. Thus it is made clear that the ar- 
ticle produced under the Simpson claim is 
vulcanized by essentially the same process, 
and has very near the same proportions of 
sulphur and rubber as claimed in the Good- 
year patent. These are the vulcanizing 
agents named in that patent, when subject 
to the action of heat The same ingredients 
and the same processes are claimed by the 
Simpson patent, and the product of the two 
is essentially the same. 

I can have no hesitation, therefore, in hold- 
ing that the use, for dental purposes, of hard 
rubber plates made under the Simpson pat- 
ent, is an infringement of the Nelson Good- 
year patent; and in no aspect of the case is 
the defendant relieved from liability as an 
infringer by asserting the use of the product 
imder the Simpson patent While it is prob- 
ably true that Simpson has made a valuable 
discovery in introducing into his compound 
an ingredient which, by its vaporizing prop 
erties, prevents the unpleasant taste and 
odor of the vulcanized rubber, when used as 
plates for artificial teeth, and for this in- 
vention may have been well entitled to a 
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patent, he or his licensees are not protected 
in the use of the process and the product 
as claimed by and patented to Nelson Good- 
year. I may remark, in closing, that I am 
fully sustained in this conclusion by the opin- 
ion of Judge Blatchford, district judge of the 
United States for the Southern district of 
New York, in the case of Goodyear v. ■^vans 
[Case No. 5,571],. recently before him, on an 
application for an injunction to restrain the 
defendant from the use of hard mbber made 
under Simpson's patent, as an uafringement 
of the Goodyear patent. In a printed opin- 
ion of the learned judge, now before me, the 
question is ably discussed, and the conclusion 
attained that it was a proper case for an 
injunction, which was accordingly awarded. 
After noticing the claims of the two patents, 
and reviewing the testimony as to the in- 
fringement, the learned judge says: "Nothing 
more is needed to establish clearly that the 
use of the Simpson vulcanized product is an 
infringement of reissue No. 557, and that the 
manufacture of it by the Simpson process 
is an infringement of reissue No. 556." Con- 
ciu*ring, as I do, in this conclusion, a decree 
for the complainants will be entered. 

[Por other cases involving this patent, see 
note to Goodyear v. Mullee, Case No. 5,577.] 



Case No. 5,557. 

GOODYEAR et al. v. BEVERLY RUBBER 
CO. 

[1 Cliff. 348.]! 

Circuit Court, D. Massachusetts. Oct Term, 
1859. 

Patents— CossTiiucTiox —Vulcanized Rubbee — 
Sale of Patented Machine— Sale op Pob- 

TION OP FhANCQISE — MOXOPOLT. 

1. The patent issued to Charles Goodyear, 
June 15, 1844, for improvement in India-rubber 
fabrics, reissued December 25, 1849, and ex- 
tended for seven years, June 15, 1858, was for 
the product known as vulcanized rubber, as well 
as for the process by which it was produced. 

2. When the patentee sells the right to make, 
use, and vend the invention in a particular 
place, the purchaser buys a portion of tlie fran- 
chise which the patent confers; but the pur- 
chase of a patented implement or machine for 
use in the ordinary pursuits of life stands on a 
different ground. 

[Cited in American Cotton Tie Co. v. Sim- 
mons, Case No. 293; Adams v. Burks, Id. 
50; Hawley v. Mitchell, Id. 6,250; Holi- 
day V. Mattheson, 24 Fed. 186; Morgan 
Envelope Co. v. Albany Perforated W. 
Paper Co., 152 U. S. 425. 14 Sup. Ct, 630.] 

3. By virtue of the contract of sale and the 
unconditional delivery of a patented article, it 
passes outside of the monopoly, and is no longer 
under the peculiar protection granted to patent- 
ed rights. 

[Cited in Adams v. Burks. Case No. 49 ; Hill 
V. Whitcomb, Id. 6,502; Hawley v. Mitchall, 
Id. 6,250.] 

4. When the patentee of certain processes and 
the product thereof, for a valuable considera- 
tion, sold the patented article, both the manu- 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



factured article and the materials of which it 
was composed passed to the purchas;»r, dis- 
charged of the peculiar privileges secured by the 
patent; and the purchaser may use the material 
in the manufacture of other articles not them- 
selves protected by a patent. 

5. And this is the case, although the patented 
article was bought of the patentee's licensee, 
who was restricted by the license to a use of 
the patented product different from that to 
which it was devoted by the purchaser. 

[Cited in American Cotton Tie Supply Co. v. 
Bullard, Case No. 294.J 

Bill in equity [by Charles Goodyear and 
others] to recover damages for the infringe- 
ment of a patent right Charles Goodyear 
was the inventor and patentee of an im- 
proved process for the manufacture of India- 
rubber, and the other complainants were 
grantees and licensees under him, of the ex- 
clusive right of making, using, and vending 
to others to be used, the said Improvement 
for making clothing. Letters-patent [No. 
3,633] were granted to the first-named com- 
plainant on the 15th of June, 1844, for a new 
and useful improvement in rubber fabrics. 
On the 25th of December, 1849, a reissue 
[No. 156] was granted him for fourteen 
years, and on the 15th of June, 185S, a re- 
newal for seven years. The rights of the 
licensees to make various articles of rubber, 
and the exclusive right to make clothing un- 
der the patent, existed before the extension; 
and the same were continued to them by 
subsequent agreements, which were in force 
at the time of the suit Aiticles manufac- 
tured from the material prepared according 
to the patented process were denominated 
vulcanized rubber goods, and it was alleged 
that the term applied to the goods was un- 
derstood by the respondents, and all persons 
engaged in the business, to mean the goods 
made of a compound of India-rubber, in the 
original composition of which sulphur is 
present in any form or degree, and where 
the compound in that state has been sub- 
jected to the action of artificial heat, so as 
to produce the chemical or other changes 
described in their patents. To show the 
character of the infringement, it was further 
alleged that the respondents, in making their 
goods, had used a compound which at some 
time before the manufacture had been sub- 
jected to a treatment substantially similar 
to that of the complainants, and the same in 
its effects. The above embraces the sub- 
stance of the bill, which prayed for an ac- 
count, damages, and an injunction. In ef- 
fect the answer denied that the papers an- 
nexed_ to the bill of complaint were, as they 
purported to be, true copies of Charles Good- 
year's original and reissued patents, or that 
the reissued patent was ever extended as 
alleged. Objection was also made to the 
maintenance of the suit by the last-named 
complainants, as they were not a legally ex- 
isting corporation; and they were required 
to prove the existence of the agreements un- 
der which they claimed rights in the patent 
Concerning the process it was admitted that 
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the term "vulcanized rubber" "was Imown 
and used as meaning India-rubber, manu- 
factured according to the patent of Charles 
■Goodyear, by subjecting it to a high degree 
of heat after it has been combined with 
certain metallic substances; but it was de- 
nied that all rubber goods which have 
sulphur in them, or have been subjected 
to any degree of heat, are vulcanized rub- 
ber. It was insisted that vulcanized riib- 
ber could be devulcanized and thus cease 
to be vulcanized, as iron can be chan- 
ged to steel, and steel converted back into 
iron, and cease to be steel. The respondents 
claimed to manufacture the rubber for the 
manufacture of rubber goods by a different 
process from that of the complainants, and 
described their own method substantially 
as follows: They bought up the old worn- 
out shoes made by the first-named complain- 
ant and his assignees, and deprived them of 
those peculiar properties whicn constitute 
vulcanized rubber. To accomplish this, they 
ground up the shoes until they were- reduced 
to a finely pulverized substance, and boiled 
it In hot water or steamed It for about forty- 
eight hours, to devulcanize the goods, de- 
stroy the sulphur and other metallic sub- 
stances, and as far as possible expel them 
from the material. After the boiling proc- 
ess the substance became sticky and soft, so 
that it could be formed into a sheet or rolled 
out, like vulcanized rubber; but all the prop- 
erties of vulcanized rubber were removed by 
this treatment Resins, coal-tar, and gum- 
shellac were then incorporated with the ma- 
terial to give strength and perfection to the 
fabric; after which, spread upon cloth and 
made into the various Intended articles, it 
was dried in the sun or in slightly heated 
rooms. For this process the respondents, as 
assignees of Hiram L. Hall, had three pat- 
ents. The answer further set up as a proof 
that goods manufactured by the respondent's 
process were not vulcanized rubber goods; 
that they were not prevented from liability 
to decompose by the action of the essential 
oils, or from animal perspiration. As a fur- 
ther defence, the answer set forth that all 
the rubber used by respondents had once 
been vulcanized by the license and permis- 
sion of the first-named complainant, had 
once been publicly sold by his consent; and 
that therefore he had once been paid a price 
satisfactory to him, and that he could not 
therefore forbid or prevent the use of it by 
lawful purchasers for a lawful purpose. 

B. It. Curtis and B. Merwin, for complain- 
ants. 

It was shown by the evidence that the 
goods of the respondents retain more or less 
of the important qualities of vulcanized rub- 
ber, and that their value is due to that. 
But assuming that the effect of their process 
is to devulcanize vulcanized India-rubber, 
and that their goods are no longer vulcan- 
ized, then the respondents are still liable, in- 



asmuch as Ihey unlawfully employ in their 
manufacture vulcanized rubber, the product 
of Goodyear, and secured to him by his pat- 
ent. Vulcanized rubber being covered by 
Goodyear's patent, no one can use it without 
"his license. No express license is pretended. 
Then, if respondents have any implied li- 
cense, they must derive it from the persons 
from whom they procured the rubber. But 
if tlie licei'sees from whom respondents ob- 
tained th«ir rubber had no authority to em- 
ploy the same in the manufacture of cloth- 
ing, then respondents had no such right. 
Now the licensees of Goodyear are allowed 
to use vulcanized rubber for the manufac- 
ture of shoes only, and, not being allowed to 
use the rubber for any other pui-pose them- 
selves, can confer no other right upon any 
one else. Goodyear never directly granted 
a general use of his vulcanized rubber, and 
nothing passed by implication, except such 
things as were incident to the subject of the 
grant and necessary to its enjoyment. 
Broom, Leg. Max. (3d Ed.) 310; Stevens v. 
Gladding, 17 How. [58 U. S.] 447-452, 453. 
See Wilson v. Simpson, 9 How. [50 U. S.] 
109. The tariff which Goodyear received 
on the rubber shoes was adjusted in refer- 
ence to the use of his product in the manu- 
facture of that article, and he has been paid 
for nothing more. 

Caleb Gushing and H. F. Durant, for re- 
spondents. 

The substance of the defence is suffieientiy 
indicated in the statement of the facts and 
pleadings. 

CLIFFORD, Circuit Justice. Mere formal 
objections to the right of the complainants to 
maintain the suit will not be considered at the 
present time, for the reason that all those ob- 
jections, even If well taken, may be obviated 
by additional proofs; and if il should appear 
that the complainants have a meritorious 
cause of action upon the merits, it would still 
be competent for the court to allow such 
proofs to be introduced. Two principal ques- 
tions are presented on the merits, but in the 
view taken of the case it will only be neces- 
skry to examine one of them to determine the 
controversy. Assuming that the suit is well 
brought, and that the patent of the first-named 
complainant is for the product, as well as for 
the process of manufacturing it, still the re- 
spondents iasist that they do not infringe the 
rights of the complainants; because, as they 
contend, they do not use that process in the 
manufacture of their goods, and inasmuch as 
they purchase the product in the market either 
fropi the patentee or his licensees, or those 
rightfully owning and possessing it under 
them, they have the right to use it as they 
please for any lawful purpose. In the second 
place, they insist that the process used by them 
has the effect to devulcanize the material 
which they use in the manufacture of their 
goods, depriving it of all the peculiar qualities 
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and properties imparted to it by the process of 
the first-named complainant, and that the 
goods which they manufacture and sell are 
not vulcanized India-rubher goods, within the 
intent and meaning of the complainants' pat- 
ent. By the pleadings and evidence It con- 
clusively appears, that the respondents pur- 
chase the old worn-out shoes made and sold in 
the market by the first-named complainant, or 
his assignees, and .use that material for the 
manufacture of their goods. Their process of 
preparing and using Uie material is stated by 
several witnesses of great experience and in- 
telligence substantially as follows. They pur- 
chase the shoes made of vulcanized India- 
rubber, according to the process of the first- 
named complainant, grind it between steam- 
heated rollers into a coarse powder, then put 
the powder into what are called "reclaimers," 
exposing it to a high degree of steam, say 
from seventy to one hundred and fifty pounds' 
pressure to the inch. When the mixture 
comes from the reclaimers it is pasty and te- 
nacious, and is then passed through steam- 
heated rollers, adding coal-tar, litharge, and 
resin with lampblack during the process of 
rolling. Those substances are incorporated 
with the material while the steamed rubber is 
passing the rollers, which effects a combina- 
tion of the whole, and produces, as the wit- 
nesses say, a thick pasty sheet of modified rub- 
ber, fit and prepared to be laid on cloth. That 
sheet of modified rubber is then put into the 
calenders, where the cloth Is passing over a 
steam-heated roller, thereby receiving a thin 
coating or sheet of the composition, which is 
pressed on smooth by the roller of the calen- 
der. To complete the process, the cloth is 
then dried in the sun, or in rooms heated to a 
low degree of heat, as stated in. the answer. 
"Without entering more into particulars, it will 
be sufficient to say that the evidence, in the 
judgment of this court, shows conclusively 
that the respondents do not use the process of 
the complainants. They do not use sulphur 
or its equivalent in any form, and their proc- 
ess of drying the goods is essentially differ- 
ent, and is accomplished by a much lower de- 
gree of heat. That proposition is sustained as 
well by the results attained by the process as 
by the means employed to produce those re- 
sults. Complainant's process is designed and 
has the effect to bring the composition or ma- 
terial to the state in which it was when the 
shoes were made and sold in the market. Re- 
spondents purchase the material in that state, 
and their process is designed and has the ef- 
fect to destroy the foreign material connected 
with the rubber, such as cotton or wool, and to 
partially melt and very much to soften the 
rubber as manufactured by the complainants, 
thereby modifying and changing its state? at 
least temporarily, so that it can be again used 
for a slmUar pui-pose. These considerations 
lead necessarily to the conclusion that the re- 
spondents do not use the process of the com- 
plainants; but the whole evidence shows that 
they do use the product produced by the proc- 



ess, and in point of fact that they cannot use 
any other. No doubt is entertained that the 
patent of the first-named (iomplainant is for 
the product as well as for the process by which 
it is manufactured. Of itself the patent is 
sufficient prima facie evidence that the pat- 
entee was the original and first inventor of tlie 
thing patented, and that the same was new 
and useful; from which it follows that the 
burden of proof lies on the respondents to 
show a prior invention, or to disprove its nov- 
elty and usefulness. They have not exhibited 
any such proof, and consequently cannot pre- 
vail on that ground. Assuming that their proc- 
ess does not produce a new product, they are 
therefore without defence in this suit; unless, 
under the circumstances of the case, they have 
a right to use the product manufactured by the 
complainants. That question is one of consid- 
erable importance, and certainly is not unat- 
tended with difficulty In its solution. Inven- 
tors, as in this case, have not only the exclu- 
sive right to manufacture the product accord- 
ing to their process, but they also have the ex- 
clusive right to use and sell the manufactured 
article. Those privileges constitute the rights 
secured to them by their letters-patent. An- 
other person consequently cannot make vul- 
canized India-rubber for the purpose of manu- 
facturing shoes and selling the manufactured 
article without the grant or license of the 
patentee or his assigns. Patentees may grant 
an interest in the patent, or they may license 
atiother to manufacture the product produced 
by their process, and authorize him to sell the 
same in the market. Whether the Inventor in 
any given case has a patent for the article 
manufactured, or only for the product or the 
material of which it is composed, the uncon- 
ditional sale of the manufactured article car- 
ries with it the absolute dominion over the 
material as well as over the manufactured ar- 
ticle. Having manufactured the material and 
sold it for a satisfactory compensation, wheth- 
er as material or in the form of a manufactur- 
ed article, the patentee, so far as that quan- 
tity of the product of his invention Is concern- 
ed, has enjoyed all the rights secured to him 
by his letters-patent; and the manufactured 
article, and the material of which it is com- 
posed, go to the purchaser for a valuable con- 
sideration, discharged of all the rights of the 
patentee previously attached to it, or im- 
pressed upon it, by the act of congress under 
which, the patent was granted. Few decided 
cases are to be found bearing on this ques- 
tion, and none perhaps where it has been di- 
rectly determined. Those which come near- 
est to the point in the federal courts are 
Bloomer v. McQuewan, 14 How. [55 U. S.] 
549, and Wilson v. Rosseau, 4 How. [45 U. S.] 
646, which very clearly and satisfactorily rec- 
ognize the true distinction between the grant 
of the right to make and vend a patented ma- 
chine, and the grant of the right to use it. 
In the case first named, Taney, Ch. J., says 
the franchise which the patent grants con- 
sists altogether in the right to exclude every 



[30 Fed. Cas. page 641] 



(Case No. 6,557) GOODYEAR 



one from making, using, or vending the thing 
patented witliout the permission of the pat- 
entee, adding in effect that this right of ex- 
cluding others from exercising those privi- 
leges is all he obtains by the patent. When 
the patentee sells the exclusive privilege of 
making and vending it for use in a particular 
place, the purchaser buys a portion of the 
franchise which the patent confers. He ob- 
tains a» share in the monopoly which is derived 
from, and exercised under, the protection of 
the United States. Unless otherwise provided 
in the contract, the interest which the purchas- 
er thus acquires terminates at the time limit- 
ed for the continuance of the patent; and if 
holding merely as an assignee, he has no just 
claim to share in a further monopoly subse- 
quently acquired by the patentee. But the 
purchaser of the machine or implement, for 
the purpose of using it in the ordinary pursuits 
of life, stands on a different ground. In us- 
ing it he exercises no rights created by the act 
of congress, nor does he derive title to it by 
virtue of the franchise or exclusive privilege 
granted to the patentee. Whether the invent- 
or had a patent or not, he might lawfully sell 
it to him, if no other patentee stood in the 
way. Accordingly, it has been repeatedly held 
by the supreme court, that a party who had 
purchased a patented machine, and was in the 
use of it during the original term of the pat- 
ent, might continue to use the machine during 
the extended term. Bloomer v. McQuewan, 
14 How. [55 U. S.] 549; Wilson v. Rosseau, 4 
How. [45 U. S.] 646. That rule, as was held 
in Chaffee v. Boston Belting Co. [22 How. (63 
U. S.) 217], decided at the last term of the su- 
preme court, rests upon the doctrine as stated 
in the preceding case, that the purchaser, in 
using the machine under such circumstances, 
exercises no rights created by the patent act, 
nor does he derive title to it by virtue of the 
franchise or exclusive privileges granted to 
the patentee. Both of those cases affirm the 
rule, that when the patented machine right- 
fully passes to the hands of the purchaser, 
from the patentee, or from any other person 
by him authorized to convey it, the machine is 
no longer within the limits of the monopoly. 
By virtue of the contract of sale, and the un- 
conditional delivery of the manufactured arti- 
cle, it passes outside of the monopoly, and is 
no longer under the peculiar protection grant- 
ed to patente4 rights. Whenever a valid sale 
of the patented article is thus made, it then 
becomes the private property of the purchaser, 
and is no longer protected by the laws of the 
United States, but by the laws of the state in 
which it is situated. From this rule, which is 
believed to be a 60und one, it follows that, if 
a purchaser acquires an absolute, uncondition- 
al title to that which is the subject of a patent, 
he may continue to use it until it is worn out, 
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or he may repair it or improve upon it as he 
pleases, in the same manner as if dealing with ,/ 
any other kind of property. Suppose it ^ 
to be an implement or machine, he may de- 
vise it or sell it, and if it be composed of 
various parts he may break it up and 
use the materials for any other lawful pur- 
pose. Second purchasers acquire the same 
rights as the seller had, and may do with the 
article or its materials whatever the first pur- 
chaser could have lawfully done if he had not 
parted with the title.- Some attempt was 
made at the argument to distinguish this case, 
and take it out of the operation of this gen- 
eral rule, on the ground that the patentee had 
never granted to any one the right to use his 
process to manufacture the patented product 
and sell it in the market, without restricting 
and specifying the object to which it was to 
be applied. To one he granted the right to 
use the process for the puiT?ose of making 
shoes, and to another the exclusive right to 
use it for the purpose of making clothing. 
Neither had the right to use the process for the 
purpose granted to the other; and the argu- 
ment proceeds upon the ground that the pur- 
chaser of the manufactured article in either 
case cannot] apply the material of which the 
manufactured article is composed to any ob- 
ject or purpose ether than the one to which the 
manufacturer and original seller was author- 
ized to apply it Beyond question, the gran- 
tee, assignee, or licensee of the right to make 
and vend the patented product is bound by 
his contract and cannot exceed it. His con- 
tract, however, in the case under considera- 
tion, fully authorized him to manufacture the ; 
material of which the shoes are composed, f 
and to sell the shoes in the market When he ' 
sold the shoes and received the consideration I 
for the sale, the royalty for that quantity of 
the manufactured product was paid, and sol 
much of the product went to the purchaser dis-l 
charged of the peculiar privileges secured by ^ 
the patent. Absolute dominion over the mate- 
rial of which the shoes ai'e manufactured pass- j 
es to the purchaser when the sale is made, and 1 
he is not obliged to keep them as waste arti- ' 
cles, or throw them away when they cease to 
be of value as shoes, but may use the material 
for any other lawful purpose to which it can 
be applied. As bona fide purchasers of the 
shoes, therefore, the respondents may use the 
material of which they are composed to make 
clothing or any other article not itself protect- 
ed by a patent Having come to this conclu- 
sion, it is unnecessary to consider the remain- 
ing proposition assumed by the respondents. 
The bin of complaint is therefore dismissed 
with costs. 

[For other cases involving this patent, see 
note to Goodyear v. Central R. Co., Case No. 5,- 
563.] 
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Case I3"o. 5,558. 

GOODYEAR v. BISHOP et al. 

[4 Blatchf. 438; 2 Fish. Pat. Cas. 96.] i 

Circuit Court, S. D. New York. Aug. 17, I860, 

PaTEKTS — ISFKIXGEMENT — SUIT FOR BENEFIT OP 

Exclusive Licensee— Is dbmkity agaikst 
Costs— NoMiSAi, Plaintiff. 

1." Wiere an action at law for the infringe- 
ment of letters patent is brought in the name of 
the holder of the legal title to the patent, but for 
the benefit oi a party who is an exclusive li- 
censee, under the patent, of the right to make a 
particular article, the suit will not be discontin- 
ued on the application of the defendant and the 
consent of the nominal plaintiff. 
tCited in Nelson v. McMann, Case No. 10,109; 
Brush-Swan Electric Light Co. v. Thomson- 
Houston Electric Co., 48 Fed. 226; Brush 
Electric Co. v. Electric Imp. Co. of San 
Jos6, 49 Fed. 74; Same v. California Elec- 
tric Light Co., 3 C. C. A. 36S, 52 Fed. 961.] 
[Cited in Jackson v. Allen, 120 Mass. 77.] 

2. The nominal plaintiff may claim indemnity 
against costs, and the court, on a proper appli- 
cation, will provide for it. 

This was a motion by the defendants 
£James Bishop and others], founded on the 
consent of the nominal plaintiff [Charles 
Ooodyear], to have an order entered discon- 
tinuing this suit, which was an action at law 
for the infringement of letters patent [No. 
3,633] granted to the plaintiff [June 15, 1844, 
and reissued (No. 156), December 25, lis49J, 
Jfor improvements in the manufacture of In- 
>dia-rubber. 

George O. Goddard, Francis B. Cutting, 
and "William Cm-tis Noyes, for plaintiff. 

James T. Brady and George Gifford, for de- 
fendants. 

NELSON, Circuit Justice. The motion is 
resisted on the ground that the suit is 
brought in the plaintiff's name for the bene- 
fit of his licensees, the Union India-Rubber 
Company. This company is the owner of an 
exclusive right to the patent of Goodyear for 
making weai'ing apparel out of vulcanized 
India-rubber. A suit at law to protect this 
right, is properly brought in the name of the 
patentee. See Goodyear v. McBumey [Case 
No. 5,574]. In that case, the defendants set 
up a release of Goodyear, and the comi; per- 
mitted the parties in interest to answer the 
release by showing their interest, and notice 
of the same to the defendants before the re* 
lease. The principle there held governs Hus 
case. 

Whether the interest of the licensees is 
technically an assignment at common law, or 
by the patent act [of 1836 (o Stat. 117)], we 
hold it not important in the application of the 
principle. It is sufficient they possess such a 
right under the patentee as entitles them to 
the protection sought, and of that there can 
be no doubt We agree that the nominal 
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plaintiff may claim iBderanity against costs, 
which, on a proper application, would be pro- 
vided for by the court 

It is said that Goodyear, or those represent- 
ing him, has stipulated to sue infringers, and 
that the remedy of the licensees is on this 
covenant. But, if so, the stipulation does not 
necessarily take from the party his remedy 
which the law has provided for him by pro- 
ceeding directly against the wrong doer. 

The motion is denied, with costs. Let this 
rule be entered nunc pro tunc, as of Novem- 
ber 7, 1859, Goodyear having died since mo- 
tion. 

[Subsequently, on the trial, the jury found a 
verdict for the plaintiff. Case No. 5,559. 

[For other cases involving this patent, see 
note to Goodyear t. Central R. Co.. Case No, 
5,563.] 

Case Wo. 5,659. 

GOODYEAR et al. v. BISHOP et al. 

[2 Fish. Pat Cas. 154.] i 

Circuit Court S. D. New York, Jan., 1861. 

Patests — ^Isfrixgement — Damages — Licex£ie 
Rate. 

1. In order to find actual damages, the jury 
must find, in the evidence, the facts or data 
from which such actual damages are to be de- 
duced. 

2. If the patentee of a machine or other arti- 
cle uniformly sells a license to make or use 
the thing patented at a given rate, such license 
fee would constitute the actual damage of the 
patentee in an action for infringement. 

[Cited in Emerson v. Simm, Case No. 4,443; 
Goodyear Dental Vulcanite Co. v. Van 
Antwerp, Id. 5,600.] 

3. But if there is no such fixed and uniform 
fee, it is proper for the jury to inquire how 
many customers were diverted from the plain- 
tiff to the defendant; whether the plaintiff 
was prepared to supply the market, and was 
prevented by the defendant; in short, whether, 
by the competition of the defendant, the plain- 
tiff was limited, hindered, checked, or inter- 
fered with in his business, or otherwise actual- 
ly damaged, in a sum equal to the profits which 
he could have made if he had made and sold 
the goods made and sold by the defendant, over 
and above what he (the plaintiff) did in fact 
make and sell. 

4. In answer to the claim of the defendant, 
that he has made but a small sum, it; is proper 
to consider that the whole expense of com- 
mencing and closing out the business is includ- 
ed in the time covered by the suit, and that 
such expenses are not properly chargeable to 
the patent. 

This was an action on the ease tried before 
Judge SHIPMAN and a jury, to recover 
damages for the infringement of letters 
patent [No. 3,633] granted to Charles Good- 
year .Tune 15, 1844, and reissued [No. 156] 
December 25, 1849, for "improvement in pro- 
cesses for the manufacture of India rubber." 
So much of this invention as covered the 
right to manufacture wearing apparel for 
men and boys, of rubber cloth, was conveyed, 
by license, to Jonathan Trotter for $10,000, 
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nud a royally of five cents per square yard. 
Trotter transferred this license to the Union 
Rubber Company, the parties in interest,— 
see Goodyear v. Bishop [Case No, 5,558],— 
for $25,000. In February, 1853, the defend- 
SLUts who had been connected with the Union 
Rubber Company as stockholders or other- 
wise, began the manufacture of articles cov- 
•ered by the license, and continued such man- 
ufacture for fire months. The plaintiffs 
[Charles Goodyear, executor, and others] in- 
sisted that, if they had made the goods man- 
ufactured by defendants, they would have 
made a profit of nearly §30,000, and this was 
claimed as their measure of damages. The 
defendants [James Bishop, Galvin F. Spear, 
Nicholas Williamson, and James B. Laing] 
Insisted that, although the nominal profits ap- 
peared to be large, yet that, in fact, they 
had netted only $473, and could only be lia- 
yie, at most, for that sum. Infringement 
was not denied. 

G. 0. Goddard, F. B. Cutting, and W. Cur- 
tis Noyes, for plaintiffs. 

J. C. T. Smidt, James T. Brady, and George 
Gifford, for defendants. 

SHIPMAN, District Judge (charging jury), 
This action is brought to recover damages 
for the infringement by the defendants of 
the rights of the plaintiffs, alleged to be se- 
cured to them by an esdusxve license from 
Goodyear, the patentee, to manufacture 
clothing or wearing apparel for men and 
boys, under what is known as the Goodyear 
patent 

The commencement of these acts of in- 
-fringement may be safely assumed, on the 
-evidence, to have been on February 1, 1853, 
and the manufacture of the articles in some 
stages was continued until July 1, 1853, a 
jieriod of five months. 

The premises on which this manufacture 
was carried on were situated in Nauga,tuck, 
'Connecticut, and were hired by the defend- 
ants, who did business under the name 
and style of the "National Rubber Compa- 
ny." The lessees of the defendants were the 
Naugatuck Company. On May 22, 1853, the 
Naugatuck Company, the original lessees of 
the defendants, conveyed their interest in 
the premises to the plaintiffs, subject, of 
course, to the rights of t6e defendants under 
their lease. On the last named day the 
jjlaintiffs tookforcible possession of the prem- 
ises, and, in the eye of the law, illegally 
ejected the defendant^ therefrom. For this 
forcible dispossession of the defendants the 
plaintiffs were liable to an action, and the 
defendants had a right, under the law, to 
Tie restored to the peaceable occupancy of 
the premises. 

Although the plaintiffs had thus obtained 
possession of the factory, the property of 
the defendants was not removed from it, 
and, after the interruption of the business of 
the defendants for some day or two,- both 



parties came to an understanding that the 
defendants should be permitted to remain 
until the 1st of July, when the latter were 
to surrender and vacate the premises. 

At this point the defendants make an im- 
portant claim, and insist to you, as matter 
of fact, that this understanding or agree- 
ment, which was then entered into, had a 
wider scope than merely to permit the de- 
fendants to continue to occupy the factory 
until the 1st of July— that it, in point of fact, 
authorized the defendants to do all the acts 
which they did after the 22d of May, for 
which the plaintiffs are now seeking to re- 
cover damages. 

The defendants still further claim that this 
understanding not only authorized them to 
continue their manufacture so far as they 
did continue it from the 22d of May down 
to the 1st of July, but that it also discharged 
them from all claims of the plaintiffs for 
what they had manufactured prior to that 
time. 

It would follow, if this claim of the defend- 
ants were sustained by the evidence to your 
satisfaction, that the plaintiffs could not re- 
cover in this action, for, in that case, all 
the acts complained of in the plaintiffs* dec- 
laration, after the 22d of Llay, must have 
been done under the licepse of the plaintiffs, 
and all those before that time have been 
legally discharged. 

On this point, gentlemen, under the instruc- 
tions I shall submit to you, you will have 
no trouble. As I view the case, the only 
evidence for you to consider as to what this 
arrangement between the parties was, is to 
be found in the written memorandum signed 
by C. F, Spear and "Williamson, two of the 
defendants, and dated the 25th day of May. 
The duty of construing this paper devolves 
on the court, and I charge you that it fur- 
nishes no discharge for the acts of the de- 
fendants prior to the 22d of May, and no 
excuse for their acts after that time, except 
what relate to their occupancy of the prem- 
ises, and which the plaintiffs do not com- 
plain of. The whole question of damages, 
therefore, lies open for the entire time. 

There is another question of fact which the 
counsel for the defendants urged upon your 
notice, but upon which my instructions will 
also relieve you from any responsibility. 

The plaintiffs, as you will recollect hold 
their title to the exclusive right to manu- 
facture the articles in question under a li- 
cense from Charles Goodyear. 

The license came through Mr. Trotter, but 
that makes no difference. It is claimed that, 
by the terms of this license, Goodyear was 
bound to protect the plaintiffs against all 
infringements, including these wrongful acts 
of the defendants; that, in consequence of 
these infringements of the defendants, the 
plaintiffs withheld from Goodyear a larg§ 
amount of tariffs which the plaintiffs would 
otlierwise have been bound to pay to him 
for their right to manufacture under the li- 
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cense, and that this amount so withheld 
from Goodyear was ultimately applied in 
extinguishment or satisfaction of the very, 
damages the plaintiffs are seeking to recover 
in this action. 

On this point, the defendants insist that it 
appears from the testimony of Heni-y B, 
Goodyear that some $75,000 were thus with- 
held by the plaintiffs, although I do not recol- 
lect that he states that it was ever applied in 
satisfaction of the damages claimed in this 
suit. 

But it appears, from other evidence in this 
case, that Charles Goodyear, the patentee, 
assigned all his interest in these tariffs to 
William Judson, and that, by virtue of that 
assignment and the powers conferred upon 
him by Goodyear, he had autliority to settle 
with the Union Rubber Company (the plain- 
tiffs) and adjust the matter in controversy be- 
tween them and Goodyear. 

The plaintiffs aver that Judson did settle 
with them, and adjust their differences with 
Goodyear; but that their claim against these 
defendants for damages for infi-inging the 
rights secured to tbem by their license, and 
which they are now seeking to recover, form- 
ed no part of that settlement. In proof of 
this they have offered in evidence the written 
agreement executed by Judson and them- 
selves on February 25, 1858. It is the duty 
of the court to construe this instrument, and 
I charge you that it contains no evidence of 
any release by or payment to the plaintiffs of 
the damages resulting from the acts of the 
defendants complained of. 

There is no other evidence in this case from 
which 3"ou can find such release or payment, 
unless it is to be found in the testimony of 
air. Henry B. Goodyear. 

It follows, gentlemen, from the remarks I 
have already made, and from my views of 
the other legal questions in the case, that the 
plaintiffs are entitled to recover. 

This brings us to a most important ques- 
tion, that of the amount of damages to which 
the plaintiffs are entitled; and here the duty 
rests mainly on you, and ir is the most im- 
portant part of the ease. 

The court can only submit to you the rule 
which you are to apply to the case, and some 
suggestions which may possibly aid you in 
its application. As to the rule, it will be your 
duty to give the plaintiffs such actual dam- 
ages as they have proved to your satisfaction 
they have sustained at the hands of the de- 
fendants. And by actual damages I mean 
damages in fact, and not what is sometimes 
called in the law vindictive and exemplary 
damages. Sometimes a wrong or injury is 
done by a defendant under circumstances of 
wantonness or malice, and the law in such 
cases permits the jury to award to the plain- 
tiff a sum over and above the pecuniary in- 
jury which he has received, and this addi- 
tional amount is termed vindictive or ex- 
emplary damages. But that rule has no ap- 
plication to the present case. 



You are then to give the actual damages 
which the plaintiffs have proved that they 
suffered. 

Your difficulty in this case wiU be to deter- 
mine from the proof what amount of actual 
damages the plaintiffs have suffered. 

If you could adopt the simple theory of the 
defendants' counsel, which is to give the 
amount the defendants actually netted, which 
one witness stated was $473, your task would 
be easy. That sum, with interest at six per 
cent, from January 1, 1854 to to-day, would 
fix the amount of your verdict. So, too, if 
you could adopt the equally simple theory of 
the plaintiffs' counsel, which is, to take the 
sum which the plaintiffs' witnesses say they 
(the plaintiffs) could have realized in profit 
if they had made and sold the articles made 
and sold by the defendants. This sum they 
claim is about $27,000, which, with the inter- 
est at six per cent, would yield about the 
sum of $40,000. Both these positions show 
how easy it is to theorize, for they are very 
easy and simple; but their sti-ikingly diverse 
results show us also that, in the practical 
business of doing justice between man .and 
man, mere theories require to be applied, if ap- 
plied at all, with some degree of caution, and 
with some scrutiny to see if the facts present- 
ed by the evidence support them. Now, gen- 
tlemen, I do not say to you that $27,000 was 
not the actual damages suffered by the plain- 
tiffs. But I do charge you that although the 
plaintiffs might have made $27,000 profits if 
they had made and sold these goods which 
the defendants manufactured and sold, that 
is by no means conclusive evidence that $27,- 
000 is the actual damages they are entitled to 
recover. 

It is for you to say whether, from the evi- 
dence before you, you are satisfied that the- 
plaintiffs would have made these goods and 
realized these large profits if the defendants 
had not made them, and that the defendants 
by their acts deprived them of what they 
woidd otherwise have gained. You are to 
examine the evidence, and say whether there 
is sufficient proof to satisfy you that any and 
how many customers were diverted from the 
plaintiffs to the defendants; whether the 
plaintiffs were prepared to supply, and were 
prevented fi-ora supplj'ing the ai-ticles made 
by the defendants; in short, whether, by the 
competition of the defendants, the plaintiffs 
were limited, hindered, checked, or interfered 
with in their business, or otherwise actually 
damaged in this sum, equal to the profits- 
which they could have made if they had 
made and sold the same goods made and 
sold by the defendants over and above what 
they (the plaintiff's) did in fact make and 
sell. 

If you are satisfied that the plaintiffs were 
thus actually damaged, then you wiU find 
your verdict accordingly; but, before you 
come to such a result, you must find in the 
evidence the facts or data from which yoa 
deduce that result 
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If the jury should come to the conclusion 
that the evidence warrants them in finding 
the actual damages to be what this theory 
of the plaintiffs would indicate, they will, 
of course, from the selling price, $107,520, de- 
duet the costs of manufacture (including the 
tariff) stated by Trotter to be $54,124, and by 
Williamson to be ?5S,G58 (and the jury must 
determine which is the correct sum), and also 
deduct from the selling price ten, twenty or 
thirty per cent, accordingly as they shall find 
from the evidence the ra.te proved to be, and, 
after these deductions, interest at the rate 
of six per cent, should be cast on and added 
to the balance from January 1, 1854, to to- 
day. This will give, as I make it, not very 
far from $40,000, if the discount is twenty 
per cent, and a less sum if thirty per cent. 

But as I have already remarked, before the 
jm*y come to this result, they must be satis- 
fied that the facts proved, warrant them in 
fixing this sum as the actual damages sustain- 
ed by the plaintiffs. 

And if the jury should not feel satisfied that 
the actual damage proved amounted to so 
lai'ge a sum, then they will search for the true 
sum which the evidence proves. This leads 
me to submit another aspect of the case, and 
I shall, of course, leave it for them to say 
whether or not it is on the whole the true one. 

Suppose a patentee of a caiTiage or a ma- 
chine, which coidd be easily bmlt by any per- 
son who desu'ed to use it, should license a 
large number of persons to build, each for his 
own use, a single one, and suppose this was 
the exclusive mode in which the patentee en- 
deavored or desired to profit by his invention. 
The price of these licenses of course would be 
uniform for the same machine or article. 

Now, suppose one man should build one 
without a license, and should be sued for an 
infringement, what would be the actual dam- 
age the patentee must sustain? Clearly, the 
price at which he uniformly sold his license. 
The infringer in that case desires the article- 
he obtains it wrongfully— and, in so doing, 
actually damages the patentee by depriving 
him of what rightfully belongs to him. 

Now, I agree that the case before us is not 
exactly pai-allel to the one supposed— Good- 
year was the patentee. This patent, among 
other rights, secured to him the exclusive priv- 
ilege of making men's and boy's clothing of 
vulcanized rubber. The right to this exclu- 
sive privilege he sold by license to Trotter, 
and Trotter sold the same to the plaintiffs. 
The price of that license to Trotter was $10,- 
000, and five cents on every square yard of 
rubber cloth made. Trotter sold to the plain- 
tiffs for $25,000, the latter to pay the tariff 
of com'se. It would seem that this license 
was worth that tariff at least, as the defend- 
ants were willing, and anxious to manufac- 
tm-e and pay that tariff. The plaintiffs also 
made it a profitable business at that tariff- 
It may be fair to presume (and I leave it to 
the jury whether it is so or not) that these 
very defendants would have been glad to have 
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bought a license of the plaintiffs at that rate. 
But the defendants wrongfully availed them- 
selves of the business without payment to 
the plaintiffs, the exclusive owners of the 
privileges, and thereby deprived the latter of 
what was their just due. 

It is for the jiury to say whether here are 
not clearly, actual damages sustained by the 
plaintiffs. If so, the amount can be exactly 
determined without groping after a result 
among theories suspended upon "ifs." The 
number of yards manufactured by the de- 
fendants was 82,693^. Multiplying this 
number by the rate of the tariff per yard the 
precise result is easily obtained. But if the 
jm-y should be satisfied that this tariff fur- 
nishes evidence of what the value of this 
right, appropriated by the defendants, was, it 
does not follow that they must regard it as 
conclusive or as the exclusive evidence of that 
value. 

They are at liberty to take into considera- 
tion the fact, if they find it proved, that this 
was a very profitable business. On this 
point, the evidence of the plaintiffs is explicit; 
and, although the defendants say tliey net- 
ted only a small sum on what they manu- 
factured, it must be remembered that the 
whole expense of commencing a new estab- 
lishment, and the disadvantage of closing the 
business, all had to come out of five months' 
production. It is, perhaps, more wonderful 
that they did not lose than that they made 
no more; and it is for the jury to say wheth- 
er the fact that they did make even a small 
sum, is not evidence, under the cii'cumstan- 
ces, that the business was a very profitable 
one. 

The jury may also consider, in this connec- 
tion, the fact that in addition to the tariff of 
five cents upon the square yard, the bonus 
of $25,000 was paid by the plaintiffs for this li- 
cense over and above the tariff, which con- 
stituted a part of the price of the license. 

The jury can assume seventeen years as the 
period which the bonus may cover, as that 
term is the possible life of the license, and 
then give it such effect in enhancing the rate 
per cent, as they think it is entitled to. 

If the jury should feel satisfied that this was 
a profitable business, and that a license to car- 
ry it on was worth more than the rate of tariff 
paid to Goodyear, they may add to the rate 
such per cent as will, in their judgment, be 
warranted by the evidence, and will give, 
when the rate is multiplied by the whole 
number of yards manufactured, the actual 
damages sustained by the plaintiffs. 

As I have stated to you, gentlemen, the tar- 
iff rate is five cents upon the square yard, and 
the number of square yards is 82,693^. In 
addition to that, I have also mentioned the 
fact that the witnesses for the plaintiffs testi- 
fy that it was a very profitable business (but 
you are to judge of that evidence), and that 
the defendants made, under all tJieir disad- 
vantages, some profit. 

In addition to that there is the bonus of $25,- 
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000, paid by the plaintiffs, for the use of this 
exclusive privilege, over and above the five 
cents upon the square yard. Of course, that 
is evidence, and appropriate evidence, for the 
jury to consider, in saying what the value of 
the rights of the plaintiffs was, of which the 
defendants deprived the plaintiffs and appro- 
priated to themselves. 

Of course, to whatever sum they find as the 
damage accrued at the time the manufacture 
ceased, July 1, 1853, they will add interest at 
six per cent, for eight years and a half a 
month. There is no evidence here when the 
tariffs were payable, and I take that as most 
favorable to the defendants. They will, in 
their verdict, distinguish between the princi- 
pal sum they find and the interest, so that if 
there is any error, either in the time or compu- 
tation, it can be corrected without a new trial. 

The jury found a verdict for the plaintiffs, 
with $7,180.47 damages. 

[For other casfs involving this patent, see 
note to Goodyear v. Central R. Co., Case No. 
5,563.] 

Case H^o. 5,560, 

GOODYEAR v. BLAKE.i 

Circuit Court, D. California. June, 1869. 

Patents — Rexewal to Ai>ministrator — Plead- 
ing AND Proof— Cektipi ED Copt of Assign- 
ments — Validity — Dedication. 
[1. A renewal to a person as administrator 
is conclusive on the courts, in the trial of the 
validity of such renewal, that such person was 
administrator. "Woodworth v. Hall, Case No. 
18,016, followed.] 

[2. By pleading to the merits, defendant ad- 
mits the capacity of the corporation plaintiff to 
sue.] 

[3. The accidental omission to malie technical 
proof of an uncontroverted fact, such as cor- 
porate capacity to sue, may be supplied, in the 
discretion of the court.] 

[4. The commissioner's certificate that the 
annexed "is a true copy," annexed to various 
assignments of a patent, attached so as to con- 
stitute one document, applies to all of such as- 
signments.] 

[5. Copies of assignments of a patent, duly 
certified, are prima facie evidence of the genu- 
ineness of the originals on file.] 

[6. The validity of reissued letters patent, is- 
sued to the administrator of Nelson Goodyear 
for an improved process of preparing India 
rubber and other vulcanizable gums, reaffirmed, 
as is also the question of what constitutes an 
infringement.] 

[7. The fact that, for a considerable period, 
dentists had no difiiculty in obtaining the Good- 
year rubber base for dental purposes, though 
having no license to use it, and that no suit was 
instituted in the state for infringement of the 
patents for many years, does not 'prove a dedi- 
cation of the right to use it, where an agency 
to sell licenses was established in the state, 
and notice was given on the wrappers of all 
gum sold that none but licensed purchasers 
could use it for dental purposes, and that the 
owners of the patents were vigorously pressing 
a test case in the courts.] 

This was a bill for an Injunction and for an 
account of profits made by defendant by an 

1 [Not previously reported.] 



alleged infringement of a patent. The orig- 
inal patent [No. 8,075] was granted to Nelson 
Goodyear, for an improvement in the manu- 
facture of India rubber, on the 6th of May, 
1851. On the 18th of May, 1858, this patent 
was surrendered by Henry B. Goodyear, ad- 
ministrator of Nelson Goodyear, and two re- 
issues obtained, Nos. 556 and 557, one for 
the process and one for the product These 
reissues were extended on the 5th May, 1865, 
for 7 years, from May 6th, 1865. Various 
technical objections were raised by the de- 
fendant. The validity of the reissues and 
the fact of infringement were also denied. 

BY THE COURT. 1. It is objected that 
there is no proof of the death of Nelsoii 
Goodyear, and that the letters of adminis- 
tration are not produced. The same objec- 
tion was made in the suit, under this patent, 
in the district court of the United States for 
the district of West Virginia, and overruled 
by the court In Woodworth v. Hall [Case 
No. 18,016], the court says: "The next ob- 
jection is that no letters of administration 
are now produced. But in the Kentucky 
case (Woodworth v. Wilson, 4 How. [45 U. 
S.] 712), this objection, among othera, was 
urged, and the com-t did not sustain it, be- 
cause the patent being renewed to the plain 
tiff, as administrator, was proof that he had 
satisfied the board at the patent office, of the 
fact of his being administrator,, and it was 
not competent to go behind their decision in 
respect to it" This authority is decisive of 
the point 

2. It is objected that no proof is offered of 
the corporate existence of the Goodyear Dental 
Vulcanite Company. (1) The objection should 
have been taken by plea. "It is to be consid- 
ered that this was a trial upon the merits, 
and, by ple-ading to the merits, the defend- 
ants, necessarily, admitted the capacity of the 
plaintiffs to sue." Conrad v. Atlantic Ins. 
Co., 1 Pet [26 U. S.] 450. See, too [Smith 
V. Kernochen] 7 How. [48 U. S.] 198; [Liv- 
ingston V. Story] 11 Pet [36 U. S.] 393; 
[Louisville, C. & C. R. Co. v. Letson] 2 How. 
[43 U. S.] 497. (2) The certificate of incor. 
poration has been produced since the hearing, 
and an application made to reopen the case 
for the admission of the evidence. The ap- 
plication is addressed to the discretion of the 
court I can perceive no reason why an acci- 
dental omission to make technical proof of 
an uncontroverted fact should not, in a case 
like this, be supplied. (3) Even if the cor- 
poration be treated as non-existent, the only 
effect will be to leave the whole title in the 
other complainants, whose right to sue is es- 
tablished. 

3- It is objected that the certificate at. 
tached to the copies of the mesne convey- 
ances is Insufficient and that no proof of the 
execution of the originals is offered. Sec- 
tion 4 of the act of July 4, 1836 [5 Stat. 117], 
provides "That copies of any records, books, 
&c., belonging to said office (the pate at of- 
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flee), under the signature of the said commis- 
sioner, "witii the said seal affixed, shall be 
competent evidence in all cases in which the 
original records, books, &c., could be evi- 
dence." Brightly, Dig. 722. The various 
assignments in this case have been attached 
together so as to form one document, and 
to this is annexed a certificate of the acting 
commissioner of patents, under the seal of 
his office, that "the annexed" is a true copy 
from the records of this office." It is argued 
that the use of the singular restricts the ap- 
plication of the certificate to the first agree- 
ment contained in the document I see no 
reason for such a consti*uetion. The com- 
missioner has treated all the papers, when 
attached together, as constituting one docu- 
ment If any of the originals of the papers 
thus bound together is not of record, or is 
not correctly copied, the certificate is untrue. 
The certificate imports verity, and is prima 
facie evidence of the genuineness of the orig- 
inals, and absolute evidence of the correct- 
ness of the copies. The objection that the 
original assignments were not proved was 
taken in iParker v. Haworth [Case No. 10.- 
738], and overruled. Copies duly certified 
were held to be prima facie evidence of the 
genuineness of the originals on file in the 
office. The foregoing are all the technical 
objections presented at the hearing. 

The defendant further insists that the re- 
issues are invalid, that there has been no in- 
fringement, and that the rights under the 
patent have been abandoned and dedicated to 
the public. The invention patented is for an 
improved process of preparing India rubber 
and other vulcanizable gums, whereby a new 
substance is produced, distinct in charactei", 
and used for wholly different purposes from 
that produced by the invention of Charles 
Goodyear. The reissues were for the process 
or meliiod, and for the product or result 
The validity of these reissues has been be- 
fore the courts in numerous cases. I do not 
feel called upon to enter into a detailed ex- 
amination of the various objections urged 
to them. It has repeatedly been held that 
the reissue patents were for substantially 
the same invention as that covered by the 
first patent to Nelson Goodyear; that the 
original patent was properly surrendered in 
order to amend the claim that the reissue of 
two patents, one for the process and the 
other for the product, was unobjectionable; 
that the specifications were in all respects 
sufficient, and that the reissues are not for 
an invention broader than that claimed, or 
which, by a fab: construction, can be includ. 
ed in the original patent I have carefully 
perused the numerous decisions, certified 
copies of which have been furnished to the 
court and I yield to their authority, and 
agree to their conclusions. The question of 
infringement is equally well settled by the 
authority of the numerous courts to which 
cases under these patents have been submit- 
ted. 



The invention consists in combining a spec- 
ified quantity of sulphur, from 25 per cent 
to 50 per cent, with India rubber, and by 
subjecting the compounds to a specified heat 
obtaining thereby a new product of great 
and varied utility. The patents, as has 
been observed, are for the process, and for 
the product as obtained by the process. It 
will be observed that the process consists of 
two parts,— first, the combination of the sul- 
phur and gum in the requisite proportions; 
and, secondly, the subjecting of the com- 
pound to heat It is the latter part of the 
process which imparts to the compound its 
valuable properties. The gum is combined 
with the sulphur by persons who devote 
themselves to that branch of the manufac- 
ture. It is, at this stage, plastic and soft 
and easily moulded into any form. In this 
condition it is bought by dentists, and when 
moulded into the required form it is baked, 
and the hardness, durability, elasticity, and 
its other valuable qualities, imparted to it 
It is admitted in tliis case that the defendant 
has purchased the plastic gum combined with 
sulphur, as specified in the patent, and con- 
verted it, by heating, into the vulcanite or 
product specified in the patent No. 557. This 
he claims is no infringement of either pat- 
ent But assuming both patents to be valid, 
the infringement is clear. He has produced 
the product patented by the use of the pro- 
cess patented. It is true that he has not 
himself conducted the whole operation; but 
he has used the most important part of it, 
and that which, by producing the new sub- 
stance, alone gives value to the previous 
parts of the process. If, in a process, con- 
sisting of two distinct parts or operations, 
not necessarily continuous, one person could 
conduct the first, and, turning over the half- 
completed article to another, the latter could 
perform the second part, and produce a re- 
sult which is also patented, without liability 
on the part of either to the owner of both 
the process and the product, the protection 
of the latter would be gone. But the point, 
as before observed, is settled by authorities 
too numerous to be questioned. In Wait's 
Case, and in several others, the infringement 
charged was substantially, if not literally, 
identical with that charged in the bill before 
this court, viz.: the making and using of 
the hard rubber in the manufacture of plates 
for artificial teeth. In all these cases it was 
held to be an infringement See opinions of 
Leavitt, J., in the United States circuit court 
for the Southern district of Ohio, in Good- 
year V. Berry [Case No. 5,556]; of Nelson, J., 
in Goodyear v. "Wait [Id. 5,587]; of Nelson, 
J., in Goodyear v. New York Gutta-Percha, 
etc., Co. [Id. 5,580]; of Jackson, J., in Good- 
year V. Hullihen [Id. 5,573]. 

The remaining ground of defence is the 
alleged abandonment and dedication to the 
public of theh: rights by the owners of the 
patent. It is not alleged on the part of the 
defendant that by reason of any dealing 



GOODYEAR (Case No. 5,561) 

with him by the complainants, or sales by 
them to him of rubber, they have licensed 
him to use the invention. In such eases, 
and in analogous ones under the copyright 
law, the court will refuse to interfere sum- 
marily by injunction, and leave the pai'ties 
to then: action at law. Rundell v. Murray, 
Jae. 311; Saunders v. Smith, 3 Mylne & 0. 
721. The defendant claims through the pub- 
lie, and he must maintain his case, if at all, 
thi-ough a dedication. In the able argument 
of Mr. Blake in Goodyear v. Wait [supra], 
it was strenuously urged, in opposition to 
the dictum of Mr, Justice Story in Wyeth v. 
Stone [Case No. 18,307], that thei-e could be 
no dedication to the public of a patent right; 
that a patent right is as much the right of the 
patentee as the furniture of his house, or the 
stock on his farm; and that there was no 
such mode of ahenating this right known to 
the law as the dedication of a patent to the 
public. The court, however, declined to pass 
upon the question, being of opinion that up- 
on the proofs no dedication could in point of 
fact be maintained. The doctrine of dedica- 
tion has been pronounced an odious doctrine, 
to be proved only by the most conclusive evi- 
dence. The evidence offered in this case is 
to the effect that no suit has until the pres- 
ent one been instituted in this state. That, 
for a considerable period, dentists have had 
no difficulty in obtaining all the rubber base 
they requu-e, and this without having previ- 
ously procured a license. But it appears 
that some eight or nine years ago an agency 
for the sale of licenses was established in 
this state; and that they were procured by 
several dentists. That the rubber was sold 
in boxes made by the American Hard Rub- 
ber Company, and containing a notice that 
no one, not licensed, could use the gum for 
dental purposes. That some of the gum was 
obtained from Roberts in 1860, but the pur- 
chaser was, a short time afterwards, inform- 
ed that the company claimed that he was in- 
fringing. That circulars and notices of le- 
gal proceedings, contained in dental journals, 
were seen by most of the dentists, and that 
it was known, since the renewal of the pat- 
ent, that the company was pressing its claims 
by suits, issuing licenses, etc. That from 1861, 
to 1SG4 McDonald & Co., druggists, in Sacra- 
mento, were agents of the company, and, 
dm-ing that time, sold only to licensed pim- 
chasers, but in June, 1804, finding that non- 
licensed persons had no difficulty in procur- 
ing the gum, and having informed the com- 
pany of this fact, they were told by tho lat- 
ter that the patent was about to expire; that 
it was doubtful whether a renewal could be 
obtained; and that, in the meantime, Mc- 
Donald & Co. might use their discretion with 
respect to selling to unlicensed purchasers, 
but that if the patent was renewed vigorous 
measures would be taken to protect their 
licenses. No formal proofs were offered in 
support of the allegations of the bill in re- 
spect to the numerous suits commenced to 
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enforce the rights of the complainants, the 
injunctions obtained by them, etc., etc. But 
copies of various opinions (in some cases duly 
certified by the clerk) of courts, in which 
these actions have been brought, have been 
handed to the court, it is presumed, rather 
as authority on the question raised, than as 
proofs in the case. In no instance, as ap- 
pears by these opinions, has the defence of 
dedication received any countenance from 
the courts. In the present case the proofs, 
on the part of -the defendant, wholly fail to 
raise even a presumption that the owners of 
the patent, for a moment, intended to abandon 
their valuable right of property to the pub- 
lic. The remoteness of California, and their 
desire to wait until a final and authoritative 
decision of all the points involved could be 
obtained in the sharply contested case of 
Goodyear v. "Waite [supra],— decided in 1807. 
—may have occasioned some delay in tlie 
commencing of suits in this state, but, be- 
yond this circumstance, I find nothing from 
which it can be inferred that the owners of 
this patent have abandoned their rights. 
The complainants are therefore entitled to 
the relief prayed for. 

[For other cases involving these patents, see 
note to Goodyear v. MuIIee, Case No. 5,577.] 
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GOODYEAR v. BOURN et al. 

[3 Blatchf. 206.] 1 

Circuit Court, S. D. New York, May 4, 1853. 

Patents— Bill fob Ixjonctios— Pleadikq- 
Amendment. 

l._A., a patentee, filed a bill against B. for 
infringement of his patent, and prayed an in- 
junction, which was granted. A. afterwards 
moved for leave to amend his bill by adding 
O. as a plaintiff, and by averring that, under 
an agreement between A. and C, still in 
force, O. was the owner of the exclusive right, 
under the patent, to make and sell the articles 
as to which B. had infringed, and that B. had 
notice of the agreement before he infringed: 
Held, that the amendments could not be al- 
lowed, and that they would amount, in effect, 
to the institution of a new and materially dif- 
ferent suit, both as to plaintiffs and rights of 
action. 

[Cited in Land Co. of New Mexico v. El- 
kins, 20 Fed. 546.] 

2. It appearing, by the answer, supported 
by affidavits, that the articles made by 15. 
were made under license from A.; hdd, that 
the injunction must he dissolved. 

This was a bill in equity, filed by the plain- 
tiff [Charles Goodyear] against George O. 
Bourn and "William W. Brown, of Provi- 
dence, Rhode Island, and John Griswold and 
two others, of New York. The bill was 
founded on letters patent [No. 3,633] gi*anted 
to the plaintiff June 15th, 1844, and reissued 
to him December 25th 1849 [No. 156], com- 
monly known as the "vulcanizing patent. ' 
for vulcanizing India rubber. The bill 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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averred that Bourn and Brown, since the re- 
issue, had made and sold India rubber shoes, 
vulcanized according to the patent, without 
license, and had then "recently packed up in 
boxes 28,000 pairs of such shoes,^ and em- 
ployed the other three defendants to ship 
them to Europe, to be sold there; that the 
shoes were then in New York, under the con- 
trol of the other three defendants, and about 
to be sent 'to Europe for fsale; that the licen- 
sees of the plaintiff were in the habit of send- 
ing large quantities of vulcanized India rub- 
ber shoes to Europe for sale, and of paying 
the plaintiff a tariff on them; that the sale 
of the shoes in question would injure the 
plaintiff and his licensees; and that Bourn 
and Brown were unable to respond in dam- 
ages. The bill prayed for an injunction to 
restrain the defendants from making, using, 
or selling any articles -in violation of the 
patent, and from sending to Europe or else- 
where, any shoes made in violation of the 
patent. On an application made to Mr. Jus- 
tice Nelson, at chambers, on notice to the 
defendants, but without any appearance by 
them, an order was made directing an in- 
junction to restrain the defendants from 
making, using or selling any articles of India 
rubber, vulcanized according to the patent; 
and directing a further injunction to restrain 
them from selling or disposing of the shoes 
in question, unless the defendants should 
give tlieir bond, with surety to be approved 
by the clerk as to amount and sufficiency, 
conditioned that, in the event of the sale or 
disposition of any of the shoes, the defendants 
would, if so ordered, account to the plaintiff 
for the damages sustained by him thereby. 
The injunction was issued. The plaintiff 
now moved for leave to amend the bill by 
adding, as plaintiffs, fom- foreign corpora- 
tions, two of Connecticut and two of New 
Jersey, and by adding averments to the ef- 
fect that, under an agi*eement made in July, 
184S, between the plaintiff and those corpora- 
tions, which was recorded in the patent office 
in August, 1848, and which was still in force, 
they were the owners of the exclusive right 
to make and sell India rubber shoes under 
the patent; that Bourn and Brown had no- 
tice of such agreement before they infringed 
the patent; and that those corporations were 
now in the enjoyment of the rights they ac- 
quired by that agreement The plaintiff 
asked that the amendments might be made 
without prejudice to the injunction, and that 
the injunction might be continued. The de- 
fendants moved, at the same time, on an an- 
swer and affidavits, for a dissolution of the 
injunction. 

James T. Brady, for plaintiff. 
Nathaniel Richardson, for defendants. 

NELSON, Circuit Justice. 1. TJie amend- 
ments asked for cannot be allowed. They 
would, in effect, amount to the institution 
of a new suit against the defendants, ma- 



terially different from the present one, both 
as to plaintiffs and rights of action. This 
exceeds the province of amendment, as was 
held by the supreme com-t of the United 
States at the last term. Shields v. Barrow, 
17 How. [58 U. S.] 130. 

2. The injunction heretofore issued must 
be dissolved, as the answer, supported by 
affidavits, shows that the shoes in question 
were made under a license from the plaintiff. 
The motion, also, for a fm-ther injunction 
must be denied, for the same reasons. 

[See Case No. 5,56i. 

[For other cases involving this patent, see note 
to Goodyear v. Central R. Co., Case No. 5,5G3.] 
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GOODYEAR et al. v. CARY et al. 

[4 "Blatcht 271; 1 Fish. Pat. Cas. 424.] i 

Circuit Court, S. D. New York. Feb. 18, 
1859. 

Patents — Cojtstbuctioit — "Shirred ob Corru 
GATED Goons" — Evidence — Acts akd Admis- 
sioxs OP THE Parties— Tuaksfbr op Exclusive 
Rights— "Benewals. " 

1. The meaning of the terms "shirred or cor- 
rugated goods," as used in certain agreements 
made between Charles Goodyear and Horace 
H. Day, in 1846, defined. 

2. Where certain terms are used in a grant, 
which have a well-known general meaning, 
such meaning must, in the interpretation of 
such grant, be given to the terms used, unless 
it appears that some other or different mean- 
ing was intended by them. 

3. If such general meaning appears clearly 
from the grant itself, extraneous evidence will 
not be resorted to. 

4. It is not to be presumed that a grantor in- 
tends to grant more than he has a right to 
grant, or that a grantee intends to receive, by 
way of grant, that to which he has a full right 
without a grant. 

5. In giving an interpretation to a particular 
clause of a deed, every part of the deed must 
be loolied to. 

[Cited in Straat v. Uhrig, 56 Mo. 482; Mayor 
of New York v. Starin, 106 N. Y. 19, 12 
N. E. 631.] 

6. Acts and admissions of the parties to a 
deed, subsequently to its eseention, are legiti- 
mate evidence to show what they then admit- 
ted to be the meaning of certain terms used 
in the deed, in order to ascertain the meaning 
of -those terms, when those terms are am- 
biguous. 

7. A patentee, by an agreement executed bv 
him, July 18th, 1844, transferred the exclusive 
right, under his patent, for the unexpired terms 
of all "patents or renewals of patents owned by 
him, or in which he may have an interest, is- 
sued or to be issued:" Edd, that the term 
"renewal" carried the right to extensions of 
such patents, including extensions of patents 
issued to him. 

8. The case of Wilson v. Rousseau, 4 How. 
[45 U. S.] 646, commented on and explained. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 4 Blatchf. 
271, and the statement is from 1 Fish. Pat. 
Cas. 424.] 
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In equity. This was a motion for a provi- 
sional injunction to restrain the defendants 
[William H. Gary and others] from infringing 
upon letters patent [No. 3,633] for "improve- 
ments in tlie mannfactui-e of India-rubber" 
granted to Charles Goodyear June 15, 1844, 
reissued December 25, 1S49 [No. 156], a^d 
extended for seven years from June 15, 1858, 
in so fai* as said letters patent covered the 
manufacture of shirred, corrugated or elastic 
rubber goods, the exclusive right of making 
and vending \Yhich, it was insisted by com- 
plainants Day and Hay, had been granted to 
them, by Charles Goodyeai-, by a number, of 
conveyances and agreements which had been 
made between themselves and Uoodyear. In 
the first of these, dated October 29, 1S16, 
Goodyear, after reciting his patents of June 
15, 1S4-1, Mai-ch 9, 18M, and February 24, 
1839, covenants, among other things, as fol- 
lows: "First, That he, the said Charles 
Goodyear, hath granted, bargained, sold, as- 
signed, ti-ansferred, and set over, and doth 
hereby grant, bai*gain, sell, assign, transfer, 
and set over to the said Horace H. Day, his 
executors, administi-ators, and assigns: (1) 
The full, absolute, and exclusive right, li- 
cense and privilege, to make, use and vend 
shirred or corrugated goods, to use in the 
manufacture thereof all or any of tha ma- 
chinery or improvements mentioned and 
described in and secured by all or any of 
said letters patent, and also to use, in the 
manufactm'e of such shirred or corrugated 
goods, all or any of the compounds, fabrics 
or ingredients, and methods of preparing 
such compounds, fabrics, or ingi-edients, men- 
tioned or described in and claimed by said 
letters patent, for and during the imexpired 
term of said letters patent above enumerat- 
ed, and of all renewals or extensions of the 
same." 

A subs^equent agi'eement, dated December 
5, 1846, was, in full, as follows: 

"Whereas, I, Charles Goodyear, of New Ha- 
ven, in the state of Connecticut, am the holder 
and owner of four several letters patent grant- 
ed by the United States of America, to wit: 
One bearing date of February 24, 1839, two 
bearing date of March 9, 1844, and one bear- 
ing date of June 15,1844, and possess the sole 
and exclusive right to the same as far as re- 
lates to the use of all or any of the patented 
articles In the preparing and manufacturing 
shirred or corrugated goods, except three 
several licenses for the same, which are 
simultaneously herewith to be assigned 
to Horace H. Day, hereinafter named, to 
be cancelled; and whereas, I have agreed 
to assign to said Horace H. Day, of Jer- 
sey City, the sole and exclusive right to 
make, vend, and sell to othei-s to be used, 
shirred or corrugated goods: Now this in- 
denture witnesseth, that for and in consider- 
ation of the sum of five thousand dollars, to 
me in hand paid by the said Horace H. Day, 
the receipt whereof is hereby acknowledged, 
and the said Day forever released from the 



same; and in consideration of the conditions 
hereinafter contained, by said Day to be 
performed, I have assigned, sold, and set 
over, and do hereby assign, sell and set over, 
to the said Horace H. Day, his executors, 
administrators, and assigns, the sole and ex- 
clusive right, license, and privilege, for the 
whole of the United States, to use the ma- 
chinery in said above recited patents de- 
scribed, and to make and vend the shirred 
or corrugated, goods in said patents mention- 
ed, and to use in the preparation thereof, and 
also in the preparation and manufacture of 
India-rubber hose, patent boats, Griffith's 
patent cotton-floaters, and Day's patent 
chairs and settees, the compounds and fab- 
rics in said letters patent described, for and 
dm-ing the term of said letters patent, and 
of all renewals and extensions thereof. And 
the said Chai-les Goodyear does in like man- 
ner, and for the consideration aforesaid, 
give and grant to the said Horace H. Day, 
the full and exclusive right, license, and 
privilege, to use in the manufacture of such 
shirred or corrugated goods, all improvements 
in the composition or fabrics or machinery 
aforesaid, or new compositions, fabrics, or 
maChinei*y made or to be made by said Good- 
year, or for which said Goodyear now holds 
patents, or may obtain or hold patents, by 
grant, pm"chase or otherwise, for and dm'iug 
and until the expiration of the patents, an 
exclusive right whereunder is above assign- 
ed, and of all renewals and extensions there- 
of. And the said Horace H. Day, in consid- 
eration of the premises, promises and agrees 
to and with said Charles Goodyear, to pay 
him a tariff or duty of three cents per square 
yard on all shirred or corrugated goods that 
may be made by him, and also to stamp 
every article made by him under this license 
with the name of said Goodyear, and the 
dates of his patents, according to law. In 
witness whereof, the said pai-ties to these 
presents have hereunto set their hands and 
seals, this fifth day of December, one thou- 
sand eight hundred and forty-six. Chai-les 
Goodyear. (L. S.) Horace H. Day, (L. S.) 

"Sealed and delivered in the presence of 
James Bishop. Edgar S. Van Winkle." 

And on May 24, 1858, after the reissue, 
Goodyear executed the following conveyancer 

"In consideration of the sum of one dollar 
and other valuable considerations received 
and to be received by me from Horace H. 
Day, as hereinafter provided, I hereby sell, 
license, and convey, and do hereby agree to 
confirm the same within three months from 
the 15th day of June next, by such fm-ther 
full and proper deed of conveyance as he 
may deem necessary, the full, absolute, and 
exclusive license, right, and privilege to 
make, use, and vend my invention of vulcan- 
ized rubber, as described and patented in 
the reissued patent granted to me on Decem- 
ber 25, A. D. 1849, for the present and all 
extended or renewed terms of said patent, as 
the same may or can be used in the manu- 
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factare of all braided, woven, cemented, or 
sewed fabrics, or such as are or can be cov- 
ered or protected on one or uoth sides with 
substances other than rubber, and in all 
smooth, elastic, shiiTed goods; and also to 
make and sell India-rubber threads of vul- 
canized rubber, and all threads or sheets of 
rubber which are or can be made or finished 
by union with or to be covered by fibrous 
substances. And I hereby authorize and em- 
IK>wer the said Day to use my name to prose- 
cute and defend the rights and privileges 
hereby granted, provided the same be done 
without expense to me; and the instrument 
confirming this conveyance shall contain a 
proper and sufficient power of attorney for 
such purpose. And the terms an'd conditions 
upon which this license shall be held and en- 
joyed, as to bonuses, not exceeding in the 
whole the sum of thirty thousand dollars, 
and the tarififs not exceeding five cents a 
pound on the product, shall be fixed and de- 
termined by Nathaniel Hayward and Thomas 
A. Jenckes, whose award in the premises 
shall be final, and shall be made within three 
months from the loth day of June next. 
And to the faithful performance of all the 
covenants and agreements aforesaid, I here- 
by bind myself and my legal representatives. 
In testimony whereof, I have hereunto set 
my band and seal this the twenty-fourth day 
of May, A. D. 1S5S. Charles Goodyear. (L. 
S.) 

"Signed, sealed and delivered in presence 
of Grilbert Sweet. Fred'k C. Wagner." 

Letters patent [No. 3,461] had been granted 
to Charles Goodyear March 9, 1S44, for a new 
and useful manufacture of India-rubber 
goods, called by him "corrugated or shirred 
India-rubber goods." The patent of Jime 15, 
1844, Avas for a particular prepaa-atlon of 
India-rubber known as "vulcanized rubber," 
which might be applied to India-rubber 
goods of every description. If the right to 
use this preparation of rubber, in the grant 
from Goodyear to complainants, was limited 
to goods manufactured under the patent of 
March 9, 1844, there was no infringement. 
But if the terms "shu-red 'or cornigated 
goods," in these grants included, as well, 
elastic or woven goods of every description, 
then the defendants were violating the rights 
of complainants. 

Ben,iamin R. Curtis, Thomas A. Jenckes, 
and Clarence A. Seward, for plaintiffs. 

James T. Brady, Edward N. Dickerson, and 
George Giffiord, for defendants. 

INGERSOLI/, District Judge. The first of 
the original deeds containing the grants of 
right, was executed by Goodyear and Day, 
on the 29th of October, 1846; another, called 
"Articles Additional or Supplemental" to 
those contained in the first-mentioned deed, 
was executed on the 5th of November of the 
same year; another, a "Memorandum of 
Agreement," auxiliary to the last-mentioned 



deeds, was executed on the same 5th of No- 
vember; another was executed on the 5tb 
of December of the same year; and another 
on the 24th of May, 1858. 

The first question to which attention must 
be directed is— what did the parties to thesfr 
several deeds mean and understand by the- 
terms used in the grants of right in the- 
deeds referred to, namely: "shirred or cor- 
rugated goods?" The rights of the plain- 
tiffs under these deeds, or either of them, 
depend upon' the determination of this ques- 
tion. The goods which the defendants sell 
are elastic woven rubber goods, thread of 
vulcanized India-rubber, prepared according- 
to Goodyear's patent of the 15th of June, 
1844, which has been extended for seven 
years from June 15th, 1858, forming a part 
of the warps. Selling or making such elastic 
woven goods, without a license is an infringe- 
ment of the last-mentioned patent; and, if 
such elastic woven goods were intended by 
the parties to the deeds made in 1846, to- 
be included in the terms "shirred or cor- 
rugated goods," as used in the grants of 
right, in either of those, deeds, then it follows 
that what the defendant is doing is in viola- 
tion of the rights of the plaintiffs Day and 
Hay. 

Where certain terms are used in a grant,, 
which have a well-known general meaning,, 
then, in the interpretation of such granl^ 
such well-known general meaning must be 
given to the terms used, unless it appears 
that some other or different meaning was 
intended by them. The parties differ as to- 
what was the well-known general meaning 
of the terms "shirred or corrugated goods," 
as used in the grant, and numerous affidavits 
have been introduced to prove what their 
well-known general meaning was when the 
deeds of 1846 were executed. It will not be 
necessary, however, to pay any particular- 
attention to these affidavits, if it appears 
clearly from the deeds themselves, what the 
meaning was which the parties to the deeds 
intended should be applied to these terms. 
The defendants insist that this does appear 
clearly from the deeds, and that the meaning 
of the terms "shirred or corrugated goods,"" 
used in the grant, was only the goods de- 
scribed in, and patented by, what is called 
the "shirred goods patent" of Goodyear, is- 
sued March 9th, 1844. 

To a just determination of the question 
now under consideration, it is necessary to 
notice particulai'ly the several patents of 
Goodyear which are referred to in the deed 
executed by him and Day, October 29th,, 
1846. On the 30th of October, 1840, a pat- 
ent had been obtained by Dupont and Hyatt, 
for a new and useful improvement in thfr 
manufacture of gaiter-boots, by the intro- 
duction of gum-elastic gores. On the 7th of 
November, 1848, a patent was obtained by 
Richard Soils, for a new and useful improve- 
ment of elastic cloth. It was called "elastic? 
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■cloth," not "shirred or corrugated" cloth. On 
the 24th of February, 1839, a patent was ob- 
tained by Goodyear for improvements in the 
mode of preparing caoutchouc, or India-rub- 
ber, for the manufacture of various articles. 
On the 9th of March, 1844, a patent was ob- 
tained by him for a new and useful manu- 
facture of goods, which he, in his patent, 
denominated "shirred or corrugated India- 
rubber goods." The goods so manufactured 
and denominated were elastic. The elastic 
goods which Goodyear manufactured accord- 
ing to his patent, and to which he thus gave 
the name of "corrugated or shirred India- 
rubber goods," by which name they have 
«ver since been generally known, were form- 
■ed "by the sti*etchlng of strips or threads of 
India-rubber, to such extent as may be de- 
sired, and covering the strips or threads on 
opposite sides with laminae of cloth, leather, 
or any other suitable material, which laminae 
are united to each other, and to the strips or 
threads, by means of India-rubber cement, 
the same being effected so as to produce man- 
ufactured articles substantially as in the spec- 
ification is set forth, which will, by the con- 
traction of the strips or threads of India- 
rubber, become corrugated, so as to form 
distinct plaits between them, and present a 
corded appearance, and will also possess 
a degree of elasticity limited by the non- 
elastic material which constitutes one or both 
of the laminae." The elastic goods manu- 
factured according to the Solis patent, were 
in that patent called and known as "elastic 
•cloth," and not "shirred or corrugated India- 
rubber goods." And the only elastic goods 
which Goodyear ever had the exclusive right 
to manufacture, were the particular kind 
of elastic goods made according to this pat- 
ent of March 9th, 1844, and so called by him 
"corrugated or shirred India-rubber goods." 
^o one had, however, a right to use, without 
his consent, in the manufacture of other 
kinds of elastic India-rubber goods, the par- 
ticular kind or preparation of India-rubber 
which had been or should be patented to 
him. So far as Goodyear was concerned, 
^very one had a right to manufactute all 
kinds of India-rubber elastic goods, except 
such as were described in his patent of 
March 9th, 1844, provided they did not use 
any particular preparation of India-rubber 
patented to him. On the same 9th of March, 
1844, a patent was granted to Goodyear for 
a new and useful manner of constructing a 
machine for manufacturing the "corrugated 
or shirred India-rubber goods" mentioned and 
described in the before-mentioned patent. 
In this specification he states, that he had, 
in the before-mentioned specification, de- 
scribed the nature of what he denominated 
^'corrugated or shirred India-rubber goods." 
That name he had given to the particular 
kind of elastic goods manufactured accord- 
ing to that patent And, on the 15th of 
June, 1S44, a patent was granted to him for 



new and useful improvements in the manner 
of preparing fabrics of caoutchouc or India- 
rubber. 

On the 12th of August, 1855, Goodyear 
gave to Hutchinson & Runyon, and also to 
Ford & Co., "a free license to manufacture, 
use and vend shirred or corrugated goods of 
every description;" and, in the month of Sep- 
tember, in the same year, he gave to Omier- 
donk & Letson "a concurrent right, together 
with, and in connection with or separate 
from, Hutchinson & Runyon and Ford & Co., 
and the said Charles Goodyear and his asso- 
ciates, a free license to manufacture, use and 
vend shirred or corrugated goods of every de- 
scription, in so far as the said Charles Good- 
year may have any rights or privileges." 

"The agreement of tlie 29th of October, 
1846, between Goodyear and Day, was exe- 
cuted by both parties, under their hands and 
seals. After reciting that Goodyear owned 
and controlled all the rights and privileges 
gi'anted to him by the four before-mentioned 
patents in his favor, so far as such rights and 
privileges relate to the manufacturing of 
shirred or corrugated India-rubber goods, 
and the use of the machines or improvements 
for the manufacturing of such goods and the 
making and use of his patented gum, or com- 
pound, in the manufacture of such goods, ex- 
cepting the licenses of Hutchinson & Runyon, 
Ford & Co., and Onderdonk & Letson, above- 
mentioned, Goodyear grants, sells and as- 
signs to Day, "the full, absolute, and ex- 
clusive right, license and privilege, to make, 
use and vend, shirred or corrugated goods; 
to use, in the manufactm-e thereof, all or any 
of the machinery or improvements men- 
tioned and described in, and secured by, all 
or any of said letters patent; and also to ust>, 
in the manufacture of such shirred or corru- 
gated goods, all or any of the compounds, fab- 
rics or ingredients, and methods of preparing 
such compounds, fabrics or ingredients, meu- 
tioned or described in, and claimed by, said 
letters patent, for and dturing the said unex- 
pired term of said letters patent above enu- 
merated, and of all renewals and extensions 
of the same,"' He also grants to Day "the 
like full, absolute and exclusive right, license 
and privilege, for the like terms and periods, 
to use all or any of the machinery, composi- 
tions or fabrics patented by said Goodyear, 
or which he shall obtain patents for, in the 
manufacture of India-rubber hose, of the 
kind patented by said Day, air-beds and air- 
pillows of all kinds, Day's patent boat, Grif- 
fith's patent cotton-floater, and Day's patent 
chairs and settees." 

The extent of the first-mentioned grant de- 
pends upon the meaning of the terms "shir- 
red or corrugated goods," as used in the 
granting clause of the deed, and as und-^r- 
stood by the parties to it, when the grant waa 
made by Goodyear and accepted by Day. 
That meaning must be gathered from the 
gi-ant itself in the deed contained, if from it 
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the true and clear meaning can be ascer-- 
tained. That meaning depends upon the con- 
struction of the deed itself, for deeds must 
speak for themselves when they are able to 
speat clearly and trnderstandingly. 

The recital in the deed was made for the 
purpose of showing what was to be the sub- 
ject of the grant Goodyear states that be 
owns the rights secured in the four patents ■ 
enumerated, so far as such rights relate to 
the manufacture of "shirred or corrugated 
India-rubber goods," which were the subject 
of the grant, except the three licenses named, 
which were 'for "shirred or corrugated 
goods." At that time, the whole right to 
use vulcanized rubber, in the manufacture of 
all elastic woven goods and elastic cloth, ex- 
cept "shirred or corrugated goods," made ac- 
cording to the patent of Marcji 9th, ISM, was 
in Hie Naugatuck India-rubber Company. 
The first suggestion that occurs, upon read- 
ing the recital, is this: If Goodyear had in- 
tended that the grant should comprehend 
■ the exclusive right to use his^ vulcanized rub- 
ber, and his other preparations, in the man- 
ufacture of elastic woven goods and all 
wrinkled or corrugated cloth, whether made , 
according to the shirred goods patent or not, 
under the name of "shin-ed or corrugated 
goods," he would have expressly included 
this right in the exceptions which he made. 
For it was well known to him that the right, 
as to woven goods, was in that company. 

It should be borne in mind, that Goodyear 
had no exclusive right to manufacture any 
kind of elastic India-rubber cloth except such 
as was manufactured according to the patent 
of Mai-ch 9th, 1844, and called "shirred or 
corrugated India-rubber goods," though he 
had an exclusive right to a certain kind of 
prepared or cured India-rubber, which could 
not be used by any one in the manufacture 
of any kind of elastic cloths, without his per- 
mission. So far as Goodyear was concerned, 
all kinds of India-rubber elastic goods; or 
elastic cloths, by whatever name known, ex- 
cept the particular kind of India-rubber cloth 
made according to his patent of March 9th, , 
1844, and to which he had an exclusive right, 
could be made by any one, unless the one 
making it should use, in the manufacture of 
it, the particular kind or preparation of In- 
dia-rubber material patented to him. It is 
not to be presumed that a grantor intends to 
grant more than he has a right to grant, or 
that a gi'antee intends to receive, by way of 
gi-ant, that to which he has a full right with- 
out a grant. 

The grant of right contained in the gran- 
ing clause of the deed of the 29th of October, 
184G, was of an exclusive right, which, at the 
time, was vested in Goodyear, and not of 
anything to which Day had a right without 
such grant. It was of the exclusive right 
which Goodyear then had to make "shirred 
or corrugated goods," with the license and 
privilege to do certain things, which would 
make that exclusive right more valuable; 



which certain things were, the use, in the 
manufacture of the "shirred or corrugated 
goods," the exclusive right to which had been 
conveyed, of any of the machinery or im- 
provements mentioned and described in and 
secured by any of the letters patent; and the 
use also, in the manufacture of such "shirred 
or corrugated goods," an exclusive right to 
which had been conveyed, of any of the com- 
pounds, fabrics or ingredients mentioned or 
described in said letters patent. The terms 
of the grant, therefore, taken in connection 
with the recitals in the preamble, without a 
resort to the subsequent portions of the deed, 
to aid in their interpretation, import that 
what was granted was the exclusive right 
which Goodyear had, by virtue of his patent 
of March 9th, 1844, to make "shirred or cor- 
rugated goods," with the license and privi- 
lege to use, in the exercise and enjoyment of 
such exclusive right granted, certain other 
rights secured to him, to make that exclusive 
right more valuable. This was the extent of 
the grant, as it appears from the language 
of the granting clause. This was what tha 
parties meant by the terms which they used. 
So far as it respects "shirred or corrugated 
goods," that was the extent of the grant. 
The other patents of Goodyear were to be 
used only in the manufacture of the "shirred 
or corrugated goods" secured by the patent 
of March 9th, 1844. There was no right 
given to use Goodyear's preparations and ira> 
provements in India-rubber, no right to use 
the vulcanized rubber, in the manufacture of 
any elastic articles, or elastic goods, or 
elastic cloths, except the "shh-red or corrugat- 
ed" goods made according to the shirred goods 
patent 

But in giving an mterpretation to a par- 
ticular clause of a deed, we must look to every 
part of it, in order to ascertain whether such 
interpretation is the true one, to see if, in this 
deed, any more extended and enlarged mean- 
ing can be given to the terms "shirred or cor- 
rugated goods," as used in the granting clause, 
than we have already given to those terms, 
by the consideration of such granting clause, 
taken in connection only with the recitals in 
the preamble contained. 

The deed contahis several covenants on the 
part of Goodyear. One is, "that said Good- 
year will not hereafter grant any right license, 
or agreement to any person or persons, bodies 
politic or corporate, to manufacture, vend, or 
use cornigated or shirred goods, or to build, 
use or vend any of the aforesaid machineiy, 
or to use any of his compounds, in the manu- 
facture of shirred or corrugated goods, and 
will not himself manufacture or import any 
corrugated or shirred goods; and, in case of a 
violation of this section," (of the deed,) "then 
the covenant's of said Day, hereinafter con- 
tained, shall not be binding on said Day." 
The covenants of Day here referred to were, 
that he would pay tariff and do other acts. It 
is claimed that this covenant is inconsistent 
with the construction already put. on the 
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granting clause, and consistent only witli the 
-construction given to it by tlie plaintiffs. This 
covenant was entered into for the purpose, of 
relieving Day from the obligation of his cove- 
nants, in case Goodyear should do certain 
things, the doing of which would be in viola- 
tion of the right granted. It was designed 
more effectually to secure Day in the exclu- 
sive right granted. The terms "shirred or 
corrugated goods" are used three several 
times in this covenant It is insisted that, as 
used in the last two instances, their meaning 
is different from that intended for them as 
used in the first part of the covenant; that, in 
tlie last two instances, they mean "shirred or 
corrugated goods" made in a different man- 
ner from those manufactured according to the 
patent of Slarch 9th, 1844; that they mean all 
India-rubber goods, when made by combin- 
ing threads or strands of vulcanized rubber 
with some textile material; and that such lat- 
ter goods are comprehended in the terms 
■"shirred or corrugated goods." It is admitted 
that the meaning of the terms, as used in the 
first part of the covenant, is "shirred or cor- 
rugated goods" made according to the patent 
■of Jlarch 9th, 1844. The argument is, that 
the first part of the covenant is, that Good- 
year would not license any one to make 
corrugated goods according to his patent; that 
that was sufficient to protect Day in the use 
of the vulcanized rubber, in manufacturing 
according to that patent; and that the latter 
portion of the covenant was intended to pre- 
vent Goodyear from licensing any one to use 
his vulcanized i-ubber and compounds, in the 
manufacture of other kinds of India-rubber 
goods, made by combining threads or strands 
of India-rubber with some textile material. 

After the most attentive consideration, I 
cannot discover anything in this covenant in- 
consistent with the construction which I have 
put upon the granting clause. All its provi- 
sions are consistent with such construction. 
There are, in the covenant, four several stipu- 
lations on the part of Goodyear: First— That 
he will not grant any right or license, to any 
one, to manufacture, vend or use "shirred or 
corrugated goods." This confessedly refers 
to the exclusive right, which, at the time the 
deed was executed, Goodyear had to th& 
"shirred or corrugated goods" made accord- 
ing to his patent of March 9th, 1844. Second 
—That he will not grant any right or license, 
to any one, to build or use any of the ma- 
chinery mentioned in the granting clause. 
There was no machinery mentioned or al- 
luded to, except the machinery used to make 
"shirred or corrugated goods" according to 
the shirred goods patent. This stipulation, 
also, confessedly refers to the goods made ac- 
cording to that patent Third— That he will 
not grant to any one the right to use any of 
his compounds in the manufacture of "shirred 
or corrugated goods." The assignment of the 
right to make "shirred or corrugated goods" 
according to the patent of March 9th, 1844, 
did not cany with it any new right secured 



by the patent of June 15th, 1844. The rights 
secured by the latter patent were distinct 
from, and independent of, any rights secured 
by the former. The first stipulation had ref- 
erence to the former patent, and the former 
patent only. In that stipulation, the use of 
the latter patent was not included. The ob- 
ject of the parties was, as is confessed, to se- 
cure to Day, the gi-anlee of the former patent 
in the manufacture of the goods secured by 
that patent, the further exclusive right to 
use the latter patent And the intent of the 
parties, in making this latter stipulation, was 
to secure that object There is nothing in 
this stipulation to show that it had reference 
to any other object Fourth- That he (Good- 
year) wiU not manufacture or import any cor- 
rugated or shirred goods. There is nothing in 
this stipulation.to show that these terms were 
used in any different sense from that given 
to them in the other stipulation. To apply 
them, in this stipulation, as meaning elastic 
woven goods, would lead to this result: If 
Goodyear should manufacture or import 
woven goods, composed of threads or strands 
of common gum, which everybody has a right 
to manufacture and import and which never 
were a subject of controversy before the set- 
tlement which resulted in the grant in ques- 
tion, then all the covenants which Day had 
entered into would be discharged. 

Another covenant on the part of Goodyear 
is, "that Horace H. Day, his representatives 
and assigns, shall have and enjoy the like 
full, free, and exclusive right, license and 
privilege to make and use, in the manu- 
facture of shu-red or corrugated goods, any 
improvements made, .or to be made, by said 
Goodyeai', or of which he, his representatives 
or assigns, may become the holders or own- 
ers, for which patents have been or shall be 
obtained, which relate to shirred or comi- 
gated goods, or the machinery for preparing 
or making the same, or the composition, stuff 
or fabric of which they may be composed, 
or the machinery for preparing or finishing 
such composition, stuff or fabric, and also 
the right to use such composition, stuff or 
fabric, in the manufacture of all the other 
articles in the gi-ants above enumerated." It 
is claimed that the provisions in this cove- 
nant ai'e also inconsistent with the views 
ah'eady taken of the rights gi-anted to Day, 
The subject-matter of the gi-ant in the first 
clause was an existing thing, to which Good- 
year had an exclusive right, and certain 
rights to other existing things, the use of 
which would make the enjoyment of the 
grant more valuable. The provision as to 
the future inventions, improvements or pat- 
ents of Goodyear, secm-ed to Day the use of 
them only as to the shirred or corrugated 
India-rubber goods, and the hose, air-beds, 
air-pillows, Day's patent boat, and Griffith's 
patent cotton-fioater. After a full and care- 
ful consideration of this covenant, I can dis- 
cover nothing in it inconsistent with the 
construction put upon the granting clause. 
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By the "shirred or corrugated goods" men- 
tioned in this covenant, are meant the "shir- 
xed or corrugated goods" to which Goodye x 
had an exclusive right, such as were made 
according to the patent of March 9th, 1844; 
and the "composition, stuff or fabric" men- 
tioned, refers to the material of which -"cor- 
rugated goods" made according to that pat- 
■ent might be composed. 

The fii'st covenant on the part of Day is, 
that he will pay to Goodyear a tarifiE of three 
■cents per square yard, for all shii-red or cor- 
rugated goods to be made or used by him dm:- 
ing the term of said patents, (the four men- 
■tioned in the recital to the deeds,) or any 
of them, or of any renewal or extension there- 
of, or of any new patent taken out on the 
surrender of an old one. Then follows this 
stipulation: "It being understood and agreed 
by the pai-ties, that all shirred or corrugated 
goods of any kind, made or used by said Day 
or his assigns, shall be considered as made 
and used under this agreement, and subject 
to said tai'ifC or assessment, excepting from 
the operation of this clause, however, all 
shirred or corrugated goods made with 
:strands or threads of native or common gum, 
when such goods may be manufactm'ed by 
■said Day for the pmrpose of competing with 
such goods; and, when so made by him for 
such pm*pose, he shall not be liable to pay 
^ny duty or assessment thereon." In order 
to put a proper construction upon the stipu- 
lations contained in this covenant, and to 
■understand their true meaning, they should 
be considered in connection with a covenant 
on the part of Goodyeai-, in which he agrees 
that he "will, at his own expense and cost, 
■prosecute all and every person, or persons, 
or bodies corporate, who shall infringe, to 
the injury of said Day, in the "use of "the 
pi'ivilege hereby granted and conveyed, all or 
any of the patents above enumerated or re- 
ferred to, by the manufactm-e or sale of 
shix-red or corrugated goods; and that he 
will,* with all due diligence, carry on such 
prosecutions to final judgment, against each 
and every violator of the same, or tmtil it 
shall be judicially and beyond appeal de- 
cided that said patents so violated as afox*e- 
said are not valid in law." It is claimed by 
the plaintiffs, that this covenant on the part 
of Day, when taken in connection with this 
latter ^covenant on the part of Goodyear, 
clearly shows that the parties were dealing 
with woven goods, or some species of goods 
not made under -Goodyear's shh-red goods 
patent, particulai-ly when those two cove- 
nants are considered in connection with an- 
other covenant, wherein it is mutually agreed, 
that, in the event of any other person manu- 
facturing, or importing, or selling shirred or 
corrugated goods, except such shirred goods 
as are made with strands or thi*eads of 
native or common gum, such as is generally 
used by woven suspender makers, and there- 
"by materially impairing the profits which 
would accrue tp Day when in the exclusive 



enjoyment of the privileges granted, then 
the tariffs agreed to be paid are to cease. 

There was granted the right to at least two 
kinds of "shirred or corrugated goods:" 
First— the right to make such goods ac- 
cording to the Goodyear patent, when the 
strands or threads of rubber were of native 
or common gum; and, second, the right to 
make such goods according to such patent, 
with the additional right to use, in the mak- 
ing of them, strands or threads of vulcanized 
rubber, prepared according to the patent of 
June 15th, 1844. There was also an addi- 
tional right to use the patented machine to 
make such goods. These the defendants 
claim were all the rights conveyed by the 
first granting clause. At the time of the 
grant. India-rubber woven elastic goods, with 
sti-ands or threads of common rubber, and 
which the plaintiffs claim were included un- 
der the name of "shirred or corrugated 
goods," could be made without infringing on 
the patent of March 9th, 1844. The exclusive 
right to make said woven goods was not in 
Goodyear to grant The right was in the 
public. From the covenants last above re- 
cited, it appears. First, that Day was to 
pay tariffs on all "shirred or corrugated 
goods" included in the grant, or attempted 
to be included; second, that Goodyear was 
to protect Day in the enjoyment of all rights 
which had been secured to him by patent, 
and granted to Day, and, if he did not, his 
right to tariff on all goods made should cease; 
thu'd, that, at some time dm'ing the con- 
tinuance of the grant, it might so happen, 
that Goodyear would not have it in his power 
to protect Day in the exclusive right to manu- 
factm-e a kind of "shirred or corrugated 
goods" which were composed of threads or 
strands of common rubber, and upon which 
Day had agreed to pay tariff; fourth, that, 
in the latter event. Day was to protect him- 
self, and that, when he did so protect him- 
self, by the manufactm*e of such goods to 
compete with the like kind of goods in the 
market, he should not pay tariff on such 
goods so made for such pm-pose, although he 
should continue to pay tariff on the other 
kinds of goods made in pm'suance of the 
grant. 

Taking the stipulations in these several 
agreements in connection with each other, it 
is argued by the plaintiffs, that the parties 
were treating about other goods, under the 
name of "shirred or corrugated goods" tlian 
such as were made according to the Good- 
year patent; that Goodyear could protect 
Day by suits and by injunctions, so that he 
could have the monopoly in the market of 
such goods as were made according to the 
patent; that, as, during the period of the 
grant, it might so happen that there would 
be a kind of "shirred or corrugated goods" 
made of threads or strands of common 
rubber, upon which Day was to pay tar- 
iff, brought into the market, which would not 
be in violation of the patent of Goodyear of 
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March 9th, 1844, against which Day could 
not be protected by Goodyear, but could 
only be protected, if protected at all, by com- 
petition, such kind of goods were, therefore, 
ditferent from goods made according to 
Goodyear's patent; that they were woven 
goods, or elastic rubber goods, composed of | 
strands or threads of rubber, however made; 
and that, by the understanding of the par- 
ties, as shown in the deed, the deed was in- 
tended to secure to Day the privilege to make 
this latter kind of goods, under the name of 
"shirred or cori-ugated goods," with the ex- 
clusive right to use, in the making of the 
same, the vulcanized rubber patent, as well 
as the right to manufacture according to the 
shirred goods patent. TJie argument is plausi- 
ble, and, if sound, would tend strongly to 
show, that the view I have taken of the 
rights conveyed by the granting clause, is 
too limited. 

The deed now under consideration was ex- 
ecuted after a long conflict between the par- 
ties, as to the rights which were secured to^ 
Goodyear by his patents. The stipulations 
contained in it were entered into (Day recog- 
nizing the rights of Goodyear in the matters 
in eonti'oversy) with a view to a settlement 
of the controversy, and to transfer to Day 
certain rights which Goodyear had by virtue 
of his patents. The right to make elastic 
India-rubber cloth, composed of threads or 
strands of common rubber, by whatever 
name called, when the same was not made 
according to Goodyear's patent of March 9th, 
1S44, had not been in controversy. There 
was nothing to settle about that right Day 
had as much right in this respect as Good- 
year had. The argument assumes, that for 
the making of this kind of goods, to manu- 
facture which Day had as much right as 
Goodyear, Day agreed to pay a tariff; and 
that the goods thus manufactured should, 
therefore, be considered as being manufac- 
tured underthe deed, by the name of "shirred 
or corrugated goods," and as such liable to 
pay a tariff, except when they might be man- 
ufactured by Day for competing with- such 
goods thrown into the market by others. 

The grants under the deeds were for the 
longest period during which any of the four 
patents was to continue, and for the addi- 
tional time that any of them might be ex- 
tended. Day was to have the benefit of all 
or any of them, and was to pay the tariff as 
agreed, so long as he had the benefit of any 
one of the patents, though the others had ex- 
pired by lapse of time and had not been ex- 
tended. The tariff was to be paid in consid- 
eration of benefits received and enjoyed. 
The argument of the plaintiffs leads to this 
result: If the shirred goods patent had been 
extended, and the vulcanizing patent had 
not been, then, if Day did what anybody else 
had a right to do without any permission of 
Goodyear, namely, make elastic woven 
goods, or any kind of elastic India-rubber 
goods, or elastic rubber cloth, (provided it 



was not made according to the shirred goods 
patent,) with threads or strands either of 
common rubber or vulcanized rubber, he 
would be obliged to pay the tariff. Protec- 
tion to Day in the rights for which he was 
to pay tariff, was one great object of the 
deed; He could not, in the case supposed, 
be protected by Goodyear, for the making of 
such goods would not be in violation of any 
patent; and he could not protect himself by 
competition, so as to avoid the payment of 
the tariff, as it respects the goods made with 
strands or threads of vulcanized rubber, for 
the stipulation in regard to protection by 
competition is limited to such goods as are 
made "with sti-ands or threads of native or 
common gum." He would, therefore, be 
obliged to pay tariff, although he was not 
protected by Goodyear, and was without the 
power of saving himself from the payment 
of such tariff, by manufacturing for the pur- 
pose of competing with such goods. 

A more satisfactory construction can be 
put upon the stipulations in the covenants 
just referred to — one that will make such 
covenants entirely consistent with the views 
already taken of the rights conveyed by the 
granting clause, and inconsistent with the 
views taken of such clause by the plaintiffs. 
The parties were providing, in the stipula- 
tions, not only for a state of things which 
might exist during the then existing patents, 
but also for a state of things which might 
exist when one of them should be extended 
and the others have expired— when the vul- 
canizing patent might be extended and the 
shirred goods patent have expired, and also 
when the shirred goods patent might be ex- 
tended and the vulcanizing patent have ex- 
pired. They contemplated a state of things 
which at present exists, when the vulcaniz- 
ing patent has been extended, and when all 
the other patents have expired. This being 
the state of things, the shirred goods patent 
having expired, every one now has a right 
to make "shirred or corrugated goods,'^ com- 
posed of "threads or strands of native or 
common gum." But no one, except Day, has 
a right to make such goods of "threads or 
strands" of vulcanized rubber prepared ac- 
cording to Goodyear's patent of June 15th, 
1844. Now there is a state of things which 
the parties foresaw when they executed the 
deed and incorporated in it the abave cov- 
enants, and which they, by said covenants, 
provide for. Day now has an exclusive right 
to make "shirred or corrugated goods" ac- 
cording to the directions given in the patent 
of March 9th, 1844, when the rubber strands 
or threads are composed of the vulcanized 
rubber; and Goodyear, having a patent for 
the vulcanized rubber, must protect him in 
that right If he does not the obligation on 
the part of Day to pay tariff ceases. Day 
holds now no exclusive right to make shirred 
goods according to Goodyear's patent, with 
"threads or strands of native or common 
gum," but has a right to make such goods in 
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common with any one else; and he is obliged 
to pay tariffs for making such goods "with 
native or common gum," during the exist- 
ence of the extended vulcanizing patent, for 
he so contracted by the deed, unless, in the 
language of the deed, "such goods may be 
manufactured by said Day for the purpose 
of competing with such goods, and, when so 
made by him for such purpose, he shall not 
be liable to pay any duty or assessment 
thereon." The vulcanizing patent is now in 
existence, and Day can now be protected by 
Goodyear, when that patent is violated by 
the use of vulcanized rubber in the manu- 
facture of "shirred or corrugated goods." The 
shirred goods patent has expired. When 
such goods are now to be made with "threads 
or strands of native or common gum," Day 
cannot be protected by Goodyear against the 
manufacture of such goods. But, if he 
makes such goods for "the purpose of com- 
peting with the same goods," in the market, 
he is, according to the stipulations in the 
deed above referred to, not liable to the pay- 
ment of tariffs thereon. 

On the 5th of November, 1846, there were 
"articles of agreement" entered into between 
the parties, under their hands and seals, ad- 
ditional or supplemental to the articles In 
the first deed, which articles in the first deed 
were to be construed and governed by the 
articles in the deed of the said 5th of No- 
vember, wherein they differed or were incon- 
sistent; but in all other respects, the first 
deed was to remain in full force. By the 
deed of the 5th of November, it was stipu- 
lated that Goodyear should procure and 
cause to be assigned to Day, to be canceled, 
the three several licenses to Hutchinson and 
Runyon, to Ford & Co., and to Onderdonk 
& Letson, which, by the first deed, he was 
excused from doing; and there is a stipula- 
tion that the reassignment of said three li- 
censes to Day shall be a conditio'n precedent 
to the performance of any part of the cov- 
enants by him. In these last-mentioned ar- 
ticles there is also a covenant by Day, that, 
while Goodyear protects him. Day, "in the 
exclusive right to manufacture and vend 
shirred or corrugated goods," he, Day, will 
refrain from doing certain things therein 
mentioned, thereby showing that what the 
parties meant by the terms "shirred or cor- 
rugated goods" was, the exclusive right 
which Goodyear had to manufacture and 
vend such goods, under his patent referred 
to in the recitals of the deed first executed; 
for, Goodyear could not protect Day in such 
exclusive right, unless he had in him such 
exclusive right. 

The second deed, executed by the parties 
on the 5th of November, 1846, was entitled 
"memorandum of agi-eement," and was to be 
auxiliary to the two other deeds above-men- 
tioned. It contained a stipulation for "a re- 
lease from the Naugatuck Company, of the 
right or license to make any articles which, 
by said before-mentioned agreements, Day is 
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licensed to make." After Goodyear had ob- 
tained his vulcanizing patent of the loth of 
June, 1S44, by a deed executed between him 
and the Naugatuck India-Rubber Company, 
dated July 18th, 1844, for certain considera- 
tions in the deed named, he granted unto said 
company the full and absolute license to use 
any and all of his preparations of India-mb- 
ber and improvements in the preparations of 
India-iiibber, for manufacturing cloth or any 
other article of merchandise, or any articles to 
which the same may be applicable, for and dmr- 
ing the unexpired term or terms of any patent 
or patents, or renewals of patents, owned by 
him, or in which he may have an interest, is- 
sued or to be issued. This absolute and full 
license to the Naugatuck Company was also 
an exclusive one, Goodyear covenanting that 
he would not grant to any other person a 
right or license to do what he had granted 
to the Naugatuck Company a license to do. 
There was resei'ved, however, in Goodyear, 
the right, after the 20th of July, 1844, to sell, 
for a stipulated sum or price in gross, the 
exclusive right of malting, using and vend- 
ing his said preparations and improvements 
for any specific pm-pose, provided that, be- 
fore such sale, the Naugatuck Company 
should have the pre-emptive right to be- 
come the pm'chasers, at and for such stipu- 
lated price or sum in gross. Before this deed 
to the Naugatuck Company, namely, on the 
24th of May, 1844, which was prior to the 
issuing of the vulcanizing patent, Goodyear 
had assigned to D. L. Suydam the two pat- 
ents for shirred goods— the patent for tiie 
manufacture and the patent 'for the ma- 
chinery. This assignment was only for the 
time the patent had to run, and not for any 
extended term. The right acquired by Suy- 
dam, under this assignment, was conveyed 
back to Goodyear, by deed bearing date the 
10th of May, 1845, 

There were certain exceptions in the deed 
of Goodyear to the Naugatuck Company, 
which limited the operation of the grant of 
"the use of any and all his (Goo fly ear's) prep- 
arations of India-rubber and improvements 
in the preparation of India-rubber, for manu- 
facturing cloths or any other article of mer- 
chandise, or any article to which the same 
may be applicable," to such articles as were 
not excepted. One of these exceptions was 
of the right to use said improvements in the 
manufactiu'e of "napped cloths, coats,, capes, 
mittens and gloves," which were excepted 
during the whole period .of the grant The 
right to use such preparation in the manu- 
facture of India-rubber shoes, was excepted 
for a specific time. After the expiration of 
such specific time, the right to use said* prep- 
aration in the manufaetm-e of such shoes 
was to be in the Naugatuck Company. The- 
right to use the preparation of vulcanized 
rubber in the manufacture of shirred goods- 
made according to the shhred goods patent 
of Goodyear, was also excepted so long as. 
Suydam had the exclusive right to manu- 
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facture such goods. This latter exception is 
as follows: "And whereas the said Good- 
year has heretofore sold to D. It. Suydam, of 
New York Cits'-, the right to manufacture 
shirred goods, the said right is hereby ex- 
cepted from the operation of this instru- 
ment, in addition to the exceptions ahove 
named." By this deed^ the Naugatuck Com- 
pany had no exclusive right to any of the 
cloths or other articles to be manufactured, 
whether the cloth was "shirred or corru- 
gated," or not, unless Goodyear's prepara- 
tion and improyements of India-ruhber were 
used in such manufacture. They had, by 
the grant, an exclusive right and license to 
the use of the preparation and improvements 
of India-rubber in any article to which the 
same was applied, with certain exceptions. 

It is important that it should be understood 
what rights the Naugatuck Company ob- 
tained by virtue of this deed, in order that 
we may understand what Goodyear and Day 
meant should be done, when they provided, 
in the deed, entitled "Memorandum of Agree- 
ment," that "a release from the Naugatuck 
Company, of the right or license to make any 
iU'ticles which, by said before-mentioned 
^agreement, Day is licensed to make, shall be 
•obtained and assigned to said Day, simulta- 
neously with the execution of said articles." 
This is important, as the plaintiffs claim, 
that it appears, from the covenant in the 
"memorandum of agreement" referred to, in 
reference to a release from the Naugatuck 
Company, and the manner in which it was 
executed, that a more extended meaning 
should be given to the terms "shu-red or cor- 
rugated goods," than has been given to them 
when considering the granting clause of the 
deed first executed by the parties. It should 
be borne in mind, that, in that deed, Good- 
yeai", in addition to the rights which he 
gi'anted to Day, in reference to "shirred or 
corrugated goods," also gi-anted to him the 
exclusive right, license and privilege, to use 
his compositions and fabrics, secured to him 
(Goodyeai") by his vulcanizing patent, *'in the 
manufacture of India-rubber hose, of the kind 
patented by said Day, air-beds and air-pil- 
lows of all kinds, Day's patent boat, Griffith's 
patent cotton-floater, and Day's patent chairs 
and settees." At that time, the exclusive 
right to use Goodyear's vulcanized rubber 
and preparations and improvements patented, 
in the manufacture of these articles, was in 
the Naugatuck Company. Consequently, this 
latter right conveyed to Day would be of lit- 
tle, if of any, avail, unless a release was ob- 
tained from the Naugatuck Company. Good- 
year, therefore, in that original deed, after 
having made the grants contained in it, cove- 
nanted that he would, at his own cost and 
expense, repurchase and cancel all assign- 
ments and licenses which had been before 
made by him, touching the rights granted, 
except the three licenses to Hutchinson & 
Runyon, to Ford & Co., and to Onderdonk & 
Letson, so that Day should have the full ben- 



efit of the gi-ant By that covenant, (al- 
though the name of the Naugatuck Company 
is not mentioned,) he, in effect, stipulated 
that he would obtain from that company a 
release of the right which they had to use 
his patented prepai*ations and improvements, 
in maliing any of the articles which Day was 
licensed to make. The covenant, in the 
"memorandum of agreement," was not more 
extensive than the covenant in the original 
deed. It did not require Goodyear to obtain 
from the Naugatuck Company as much as he 
was required to obtain by the covenant in 
the original deed. By the covenant in the 
original deed, Goodyear obligated himself to 
obtain from the Naugatuck Company the 
right which they had to use his vulcanized 
rubber in the manufacture of "air-beds and 
air-pillows." By the "articles of agreement," 
executed November 5th, 1846, the grant, so 
far as it respects "air-beds and air-pillows," 
was annulled; and the principal object which 
the parties had in view, in entering into the 
stipulation referred to in the "memorandum 
of agreement," must have been to so limit 
the duty which Goodyear was under, by his 
covenant in the first deed, as to free him from 
the obligation to procure a release from the 
Naugatuck Company of the right to use vul- 
canized rubber in the manufactm'e of "air- 
beds and air-pillows." There is nothing in 
either of these covenants to show what was 
meant by the parties, by the terms "shirred 
or corrugated goods."' 

But it is insisted by the plaintiffs, that 
these covenants should be taken in connec- 
tion with the release and assignment ex- 
ecuted by the Naugatuck Company to Good- 
year, of a license to use his preparations and 
improvements, his vulcanized rubber, in the 
manufacture of corrugated goods, which li- 
cense, so released and reassigned, was, at a 
subsequent period, transferred to Day to be 
canceled, and was by Goodyear and Day 
canceled. The release was executed by the 
Naugatuck Company on the 7th of December, 
1846, after all the deeds relating to the 
grants to Day were finished and completed 
by delivery. After it was delivered by the 
Company to Goodyear, it was by him deliv- 
ered to Day, on the 19th of February, 1847. 

The evidence derived from this release to 
Goodyear, to show what was meant by the 
term "shirred or corrugated goods," as used 
in the deed of grant, is extraneous from the 
deed. It is evidence subsequent to the exe- 
cution of the deed, to show what the parties 
then adrfiitted was the import and meaning 
of the terms "shirred or corrugated goods," 
at the time they were used in the deed. This 
evidence is legitimate for this purpose, as 
well as other acts and admissions of the par-" 
ties which took place subsequent to the exe- 
cution of the deed, such as the facts that 
Day never paid tariff for the manufacture of 
any corrugated goods, except such as were 
made according to the patent of March 0th, 
1S44, that Goodyear always collected tariffs 
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for Tvoven goods manufactured by other par- 
ties, and the numerous other acts and ad- 
missions testified to in the many affidavits 
-which have been produced, -which go to show 
iJiat, when the deeds were executed, the par- 
lies understood by tlie terms "shirred or cor> 
Tugated goods," only such goods as were 
made according to the shh-red goods patent 
These extraneous facts are all proper to aid 
-the court in ascertaining what the deeds 
really mean, when there are difficulties in 
interpreting their language, in consequence 
of ambiguities in the terms used. But, when 
there are no such ambiguities, such evidencG 
is not resorted to. When there are no dif- 
ficulties in interpreting the language used, 
the deeds must speak for themselves. 

But I feel disposed, in order to see wheth- 
■er there is anytliing in the release from the 
NaugatueU Company inconsistent with the 
•construction I have given to the granting 
clause of the deed, to consider the release, 
separate and distinct from the other acts 
and admissions of the parties, which took 
place subsequent to the execution of the 
deed, and as if it formed a part of the deed. 
The release from the Naugatuck Company 
reassigned and transferred to Goodyear all 
the right, license and privilege which the 
■company had claimed or possessed, undei 
the indenture of July ISth, ISM, or -by any 
other means whatsoever, "to use, in the 
preparation of any shirred or corrugated 
goods, or of India-rubber pipe, such as is 
used by Horace H. Day in his patent hose, 
Day's patent life-chair and settee, and Grif- 
fith's patent cotton floater, and Day's patent 
boat, any of the -improvements by said Good- 
year claimed by any patent whatever, or of 
which he may' be the inventor or possessor, 
.and also any right which, by the means 
aforesaid, or otherwise howsoever, the said 
Naugatuck India-Rubber Company may 
have, to manufactmre shirred or corrugated 
goods, or said India-rubber pipe, such as is 
used by Horace H. Day in his patent hose, 
Day's patent life-chair and settee, and Grif- 
fith's patent cotton-floater, and Day's patent 
boat." The argument is, that this release, 
made in pursuance of the requirements of 
the covenant in the deed contained, purport- 
ed to transfer to Goodyear a right which the 
company then had, "to use, in the prepara- 
tion of any shirred or corrugated goods," 
any of the improvements of Goodyear claim- 
ed by any patents, also any right which they 
have, either by such means, or otherwise, 
"to manufacture shirred or . corrugated 
5oods;" that the company then had no right 
either to use, in the preparation of shirred 
goods made according to the patent of March 
i)th, 1844, any of the improvements of Good- 
jrear claimed by patent, or to manufacture 
such goods according to said patent, and 
that, therefore, the right purported to be re- 
-assigned was some other right; and that 
such other right was the right to use said 
Improvements of Goodyear, claimed by pat- 



ent, in the manufacture of elastic mbbei- 
goods, or articles not made according to the 
patent of March 9th, 1844, which right then 
was in the Naugatuck Company, and that 
elastic-woven rubber goods were included in 
and covered by the terms "shirred or corru- 
gated goods," 

It is apparent, from Uie indenture entered 
into on the 18th of July, 1844, between Good- 
year and the Naugatuck Company, that the 
object of Goodyear was to divest himself of 
all right which he then had to use any and 
all of his preparations of "India-rubber, and 
improvements in the preparation of India- 
rubber, for manufacturing cloths or any other 
article of merchandise, or any article to 
which the same may be applicable, for and 
during the unexpired term of all patents is- 
sued* to Mm, bearing any date whatsoever, 
and for and during the unexpired term of 
any other patent or patents, or renewals of 
patents, owned by him, or in which he may 
have an interest," and to vest the whole 
right he then had to such use in the Naxiga- 
tuck Company. His object was to give up 
all right to such use, and substitute the 
Naugatuck Company in his place, they per- 
forming certain things as a consideration for 
such substitution. This being the object of 
both parties to the indenture, as is manifest 
from the indenture itself, such a construc- 
tion should be put upon the instfument as 
will carry out that object The exceptions 
in the indentmre in favor of third pei^sons, 
by which the operation of the general terms 
of the grant is somewhat limited, were not 
made for the purpose of reserving in Good- 
year any portion of the right granted, and 
which, without such exception, would seem 
to be included in the general terms of the 
grant The general terms. of the grant are, 
"a full and absolute license to use the thing 
granted, for manufacturing cloths or any 
other article of merchandise, or any article 
to which the same may be applicable." 
Goodyear gave the company the right to use 
vulcanized rubber in the manufacture of 
cloths and any article to which it was appli- 
cable; and, as it was applicable to his pat- 
ented shirred goods, imder the description 
of "cloths," and also under the description of 
"articles of merchandise," &c., he thereby 
gave the Naugatuck Company a right to use 
threads or sti*ands of vulcanized rubber, in 
the manufacture of his patented shirred 
goods. But this they could not do so long 
as Suydam had the rights granted to him, 
so long as his grant was in force. He had 
the exclusive right to manufacture "shirred 
or corrugated goods" according to the patent 
of March 9th, 1844, for the unexpired term 
of that patent, with the privilege to use, for 
said unexph-ed term, Goodyear's other im- 
provements, tn such manufacture. 

But this did not include the whole right 
which Goodyear had to the use of his vul- 
canized rubber, in the manufacture of goods 
made according to the shirred goods patent. 
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A valuable right still remained in him. It is 
necessary, therefore, to look at the exception, 
to see if that right was reserved to him, for. 
If it were not so reserved, it passed to the 
company by the terms of the grant. That 
exception was as follows: "And, whereas, the 
said Goodyear has heretofore sold to D. L. 
Suydam, of New York City, the right to manu- 
facture shirred goods, the said right is here- 
by excepted from the operation of the instru- 
ment, in addition to the exceptions above-men- 
tioned." Nothing is here reserved in Good- 
year. Something is excepted in favor of Suy- 
dam. The "said right" is hereby "excepted." 
"What is the "said right" which is so excepted 
from the operation of the general terms in the 
granting clause? The "said right" which 
Goodyear had theretofore sold toD. L. Suydam 
and nothing more. It is, therefore, in this 
connection, necessary to see what was sold to 
Suydam; and, when we have ascertained that, 
we shall know what was the limitation and 
exception to the general terms of the granting 
clause. 

We have already seen what was sold to Suy- 
dam. His rights under the grant from Good- 
year would expire on the 9th of jVIarch, 1858. 
They could continue no longer. The grant to 
Day was for the unexpired term of any of the 
patents enumerated, and for all renewals and 
extensions of the same. It was, therefore, 
at all events, to continue until the 15th of 
June, 1858; and, as the vulcanizing patent has 
been extended, the term of the expiration of 
the grant is not until the 15th of June, 1863. 
The grant to the Naugatuck Company was al- 
so for and during the unexpired term of all 
patents issued to Goodyear, bearing any date 
whatsoever, or owned by him, or in which he 
might have an interest, whether issued or to 
be issued, and for, any extensions of the same. 
It is claimed by the plaintiffs, that the grant 
to the Naugatuck Company was not for any 
extended term. When we come to the con- 
sideration of another point made in the case, 
it will be shown that this grant carried the 
extended term. 

The defendants claim, that when Suydam, 
on the 10th of May, 1845, reconveyed to Good- 
year the right which he had, Goodyear re- 
ceived the reconveyance in trust for the 
Naugatuck Company, and that, from that 
time, the right of the company to use the 
vulcanized rubber, in the manufacture of 
"shirred goods" made according to the shirred 
goods patent, commenced and was vested. 
But the necessities of the case do not require 
a determination of the latter question. From 
what has been made to appear, it is manifest 
that, at the time the release was executed by 
the Naugatuck Company, they had a right to 
the use of the vulcanized rubber, "in the 
manufacture of such shirred or corrugated 
goods as should be made according to the 
shirred goods patent after the 9th of March, 
1858," which right it was Important to Day to 
have canceled, in order that he might have 
the full benefit of his extension grant, and 



that the release was obtained from and ex- 
ecuted by the Naugatuck Company, with the 
view, among other things, that they might be 
divested of this particular right, and that the 
same might be canceled, so that Day should 
have the full benefit of his grant. 

In the investigation of the question sub- 
mitted for decision, we have had occasion to 
examine with mudi particularity eight sev- 
eral deeds executed by Goodyear, namely, the 
deeds to the Naugatuck Company, to Hutch- 
inson & Kunyon, to Ford & Co., and to Onder- 
donk & Letson, and the four deeds to Day, 
the one to the Naugatuck Company having 
been executed after Goodyear was divested of 
the right which he granted to Suydam to make 
"shirred or cori-ugated goods," and the re- 
maining seven having been executed after he 
was reinvested with the right which he had 
so granted to Suydam. When the deed to the 
Naugatuck Company was executed, he had a 
right to convey to them the exclusive right 
and privilege he thereby granted. The terms 
used in the deed did carry that exclusive privi- 
lege; and they were suflaicient to carry the- 
whole and exclusive privilege to use such 
preparations in the manufacture of corru- 
gated goods or cloths made after his shirred 
goods patent, and would have carried such 
whole privilege if a prior right had not been 
outstanding in favor of Suydam. Therefore 
the exception in the deed. And the question 
forcibly suggests itself to the mind, why, if 
Goodyear intended, in the deeds to Hutchin- 
son & Kunyon, to Ford & Co., to Onderdonk 
& Letson, and to Day, to convey a license to 
use vulcanized rubber in the manufacture of 
elastic woven rubber goods, he did not use 
the terms which he used in the deed to the- 
Naugatuck Company, instead of using the 
terms "shirred or cori-ugated goods?" The 
reason is obvious. It is because he had no- 
right to convey a license to use his vulcanized 
rubber in the manufacture of elastic woven 
goods, the entii'e and exclusive right to them 
being in the Naugatuck Company. But as, 
at the dates of these seven deeds, he had the 
right to the "shirred and corrugated goods" 
granted to Suydam, with the right to use. in 
the manufacture of such goods, his prepara- 
tions, the right granted to Suydam having 
been conveyed back to him, he intended, in 
tliese seven deeds, to grant those rights. This 
was all tliat he granted, so far as it respects 
"shirred or conugated goods." The licenses to 
Hutchinson & Runyon, Ford & Co., and On- 
derdonk & Letson, were free licenses, to be- 
enjoyed connectedly or separately. The grant 
to Day of the 29th of October, 1846, was of an 
exclusive right, but subject to the rights pre- 
viously granted to the last-named firms, which 
last-mentioned rights, by the articles of agree- 
ment entered into on the 5th of November^ 
1856, were by Goodyear to be canceled, as a 
condition precedent to the right to hold Day 
to the covenants which he had entered into. 

If there were any doubt as to the meaning 
of the terms in question, as understood by the 
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parties at the time the agreement of the 29th 
of October, 1846, was entered into, and as 
used by them in that agreement, such doubt 
would be removed by a consideration of the 
deed of the 5th of December, of the same 
year. The last-mentioned agreement was ex- 
ecuted by both Goodyear and Day.imder their 
hands and seals. It was made after the sev- 
eral free licenses which had, in the year 184^, 
been executed to Hutchinson & Runyon, to 
Ford & Co., and to Onderdonk & Letson, were 
delivered up to be canceled, and the very day 
they were canceled, at a time when, after the 
cancellation, there were no outstanding li- 
censes, in favor of any one of them, to manu- 
facture "shirred or corrugated goods" accord- 
ing to the patent of March 9th, 1854, the grant 
to Suydam having before then been reassign- 
ed to Goodyear. 

It appears expressly, by the first deed exe- 
cuted on the 5th of November, 1846, and en- 
titled, "Articles of Agreement," that such ar- 
ticles were to be additional or supplemental 
to the articles entered into on the 29th of 
October, of the same year, which ai'ticles, in 
the deed of the earlier date, were to be con- 
sti'ued and governed by the provisions in the 
subsequent "articles of agreement" wherein 
they might differ or be inconsistent, but in 
all other respects were to remain in full 
force; and it appears expressly, liy the sec- 
ond deed of the said 5th of November, en- 
titled "Jlemorandum of Agi-eement," that it 
was to be auxiliary to the two preceding 
deeds. And it is to be inferred, that this 
deed of the 5th of December was executed 
for the same purposes for which the two 
deeds of the 5th of November were executed. 
It was made for some purpose, and, if it 
were not made to place the subject of the 
gi*ant beyond all doubt and dispute, it is 
■difficult to conceive of a reason why it was 
made; for, in it there are no additional 
gi'ants made, and no additional covenants 
on the part of Goodyear, and by it Good- 
year was not absolved from any of the cove- 
nants which he had previously made. Day 
entered into no new covenant, and was not 
absolved from any of the obligations of the 
covenants previously entered into. The 
agi*eement of the 5th of December recited, 
that Goodyear was the owner of the fom: 
sevex'al patents already mentioned, and pos- 
sessed the sole and exclusive right to the 
same, so far as related to the use of all or 
any of the patented articles, in the preparing 
and manufactm'ing of shirred or cornigated 
goods, except the three said several licenses 
for the same, which were simultaneously 
therewith to be assigned to Day to be can- 
celed. It also recited, that Goodyear had 
agreed to assign to Day the "sole and ex- 
clusive right to make, vend and sell to others, 
shirred or corrugated goods." This is its 
exact language, and is substantially the same 
as that used in the granting clause of the 
deed of the 29th of October, 1846. 



The object of this deed of the 5th of De- 
cember was, to fulfil and carry into full 
execution the agreements which Goodyear 
had before made, to assign to Day the "ex- 
clusive right to make, vend and sell to others 
to be used, shirred or corrugated goods." 
Goodyear, in full execution of the agreement 
recited, granted and assigned to Day, and 
Day accepted, the sole and exclusive right, 
license and privilege, for the whole of the 
United States, to use the machinery in any 
of the recited patents described, and to make 
and vend the shirred or corrugated goods in 
said patents mentioned, and to use, in the 
preparation thereof, (namely, in the prepara- 
tion of Uie shirred goods mentioned in the pat- 
ent,) the compounds and fabrics in the letters 
patent described, for and during the term of 
the patent, and of any extension thereof; and 
an exclusive license to use, in the manufacture 
of the shirred goods specified, all improve- 
ments in the composition, fabrics or machin- 
ery mentioned, or new composition, fabrics or 
machinery made or to be made, and for which 
Goodyear then held, or might thereafter hold, 
patents. It is clear, that the only exclusive 
right to make "shirred or corrugated goods," 
granted and assigned by this deed, was the 
exclusive right to make such goods as are 
described in the patent of March 9th, 1844. 
The language of the grant is, "the shirred or 
corrugated goods in said patents mentioned." 
There were no "shirred or corrugated goods" 
mentioned in any patent except the patent of 
March 9th, 1844. The parties considered 
that a grant to make "shirred or corrugated 
goods" according to the patent of March 9th, 
1844, was a complete fulfilment of an agree- 
ment to assign the. exclusive right to "shirred 
or corrugated goods." It is very plain that 
the meaning of the terms "shirred or corru- 
gated goods," as understood and used by the 
parties to- this deed, was the elastic rubber 
goods manufactured according to the patent 
of March 9th, 1844, and in that patent de- 
nominated "corrugated or shirred India-rub- 
ber goods," and that no other kind of elastic 
goods was meant by the use of those terms. 

But, before leaving this part of the case, 
it should be noticed, that the general conduct 
of the parties has been in accordance with 
the views taken by the court of the agree- 
ments of 1846, and above set forth. Day, un- 
til a comparatively recent period, the fall of 
the year 1856, never made any claim that this 
grant of right to "shirred or corrugated 
goods" included anything more than the right 
to the shirred or corrugated goods patented 
by the patent of March 9th, 1844, with the 
further right to use, in the manufacture of 
the same, the other patents. It is ti*ue that, 
for a long period, he was in conflict with 
Goodyear, denying the validity of Goodyear's 
patent, the validity of which, under his hand 
and seal, he had acknowledged, and denying, 
also, the obligation or binding force of the 
covenants which he had entered into. Dm:- 
ing that conflict, he was manufactming the 
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"shirred and corrugated goods" after the 
manner of tlie patent of Marcli 9th, 1844, 
and was using, in such manufacture, the 
prepared India-rubber, patented to Goodyear. 
He was also manufacturing elastic woven 
rubber goods not made according to the 
shirred goods patent, using, in such manu- 
facture, Goodyear's prepared India-rubber. 
The open conflict between Goodyear and Day 
terminated in September, 1852. The decision 
of the com't in New Jersey brought it to an 
end. That decision was, that the patents of 
Goodyear were valid; that Day was bound 
by his covenants; and that Day had no 
right to any use of the Goodyear patents, 
except what he acquired by virtue of the 
agreements between him and Goodyear, exe- 
cuted in 1846. Immediately after that de- 
cision. Day abandoned the manufaetm-e of 
elastic woven rubber goods, and sold out his 
looms for weaving the same. Soon after, 
he transferred to the Congress Rubber Com- 
pany all the rights which he had to make 
"shirred or corrugated goods," which rights 
subsequently became revested in him. And 
at no time, from the decision of the court in 
New Jersey, tmtil the fall of 1856, did he or 
the Congress Rubber Company, which suc- 
ceeded to all his rights, make any daini that 
Goodyear had transferred to him any other 
right than the right to make the "shirred 
or corrugated goods" described and men- 
tioned in the patent of March 9th, 1844, 
though, dmring that period, other pai'ties 
were making and selling woven elastic goods 
containing India-rubber cured or vulcanized 
according to Goodyear's vulcanizing patent, 
to compete in the market with the "shirred 
or corrugated goods" manufactured accord- 
ing to the patent of March 9th, 1844. 

The deed of the 24th of May, 1858, exe- 
cuted by Goodyear, purported, for the con- 
sideration of one dollar and other valuable 
considerations, received and to be received 
by him, as in said deed is provided, to sell 
and convey to Day, (with an agi'eement to 
confirm the same within three months from 
the 15th of June then next, by such further 
deed of conveyance as said Day might deem 
necessary,) the full, absolute and exclusive 
license, right and prjvile'ire to make. use. and 
vend his (Goodyear's) invention of vulcan- 
ized rubber, for the term of the then existing 
patent, and all extended or renewed terms 
of said patent, as the same might or could be 
used in the manufacture of all braided, 
woven, cemented or sewed fabrics, or such 
as could be covered, or protected, on one or 
both sides, with substances other than rub- 
ber, and in all smooth, elastic shirred goods; 
and it was provided that the terms and con- 
ditions upon which the license was to be held 
and enjoyed, as to bonuses, not exceeding 
in the whole tlie sum of $30,000, and the 
tariff, not exceeding five cents a pound on 
the product, should be fixed and determined 
by Nathaniel Hayward and Thomas A. 
Jenckes, whose award in the premises should 



be final, and should be made within three 
months from the 15th of June then next. 

On this branch of the case, two questions 
are submitted for consideration: First— Is 
this deed sufficient to convey the equitable 
right which it purports to convey, (it being 
admitted that it did not purport to carry any 
legal right,) Hayward and Jenckes not be- 
ing shown to have acted as in the deed is 
stipulated, provided, at the time it was ex- 
ecuted, the equitable right which it purports 
to convey was vested in Goodyear? Second- 
Was tlie equitable right which the deed pur- 
ported to convey, at the time it was executed, 
so in Goodyear, that he could, without the 
concmTenee of any one else, in equity convey 
it? If either of these questions is answered 
in the negative, then this deed can have no- 
effect in conveying the equitable right pur- 
porting to be transferred. 

We will first turn our attention to the sec- 
ond question. Goodyear had the right to 
convey what the deed purported to transfer, 
unless he had, prior to its execution, parted 
with that equitable right. It is claimed by 
the defendants, that, before the execution of 
this deed, Goodyear did part with such right, 
to the Naugatuck Company, by the deed to 
them heretofore mentioned. It is also claim- 
ed that he parted with the right by other 
deeds, which have been produced in evidence. 
It will be sufficient to dispose of this ques- 
tion, to consider only the deed to the Nauga- 
tuck Company. That deed gave the right 
which it transferred, "for and during the un- 
expired term of all patents issued to him, 
bearing any date whatsoever, and for and 
during the unexpired term or terms of any 
other patent or patents, or renewals of pat- 
ents, owned by him, or in which he may have 
an interest, issued or to be issued." If, by 
the term "renewed" is meant "extended," 
and if the term is to be applied to patents 
"issued to him," then it wiU follow, espe- 
cially as Day had full knowledge of the rights 
granted to the Naugatuck Company, that 
Goodyear had no right to convey what the 
deed of the 24th of May, 1S58, purported to 
convey, and that Day, by that deed, acquired 
no new right which can be protected in a 
court of equity. 

The parties appear to have used the term 
"renewed" as synonymous with the term "ex- 
tended." Thus, in the deed of the 24th of 
May, 1858, the gi'ant is, the use of the inven- 
tion of vulcanized rubber, for the term of 
the then present patent, "and all extended or 
renewed terms of said patent." The then 
present patent was to expire within twenty- 
two days. There was an application then 
pending for an extension, which was after- 
wards granted. It is evident that the parties 
did not intend, by the term "renewed," to 
provide for a reissue of the then present 
patent, which would expire on the 15th of 
June, but that they did intend, by the term 
"renewed," the "extended" patent which had 
been then applied for. The patent office also 
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uses the term "renew" as synonymous •wifb. 
the word "extend." Hence, in the extension 
of the vulcanizing patent, which was made 
on the nth day of June, 1858, the language 
of tlie commissioner is: "I, Joseph Holt, com- 
missioner of patents, by virtue of the power 
vested in me by the said acts of congress, do 
renew and extend the said patent, for the 
term of seven years from and after the ■ ex- 
piration of the first term." The term, "re- 
newal" of patents, was used in the grant to 
the Naugatuek Company. It was not neces- 
sary to carry the right to a reissued patent, 
for said right would be carried without it. 
Either this term or some other term or 
terms synonymous with the word "extended," 
was necessary to carry the right in an ex- 
tended patent; and, to carry such latter right, 
the term "renewal" was introduced into the 
grant 

The case of Wilson v. Rousseau, 4 How. 
[45 U. S.] 646, has been referred to, to show 
that the term "renewal" should not receive 
the construction which I have given to it. 
The question in that case arose upon the con- 
struction of a covenant executed on the 28th 
of November, 1829, that, in case of "any im- 
provement in the machinery, or alteration or 
renewal of either patent, such improvement, 
alteration or renewal shall accrue to the bene- 
fit of the respective parties in Interest." At 
that time, there was no law authorizing an 
extension of a patent beyond the original 
term of fom-teen years. The first act that 
authorized an extension was passed in July, 
1832 [4 Stat. 559]. Subsequent to the passing 
of this act and the act of 1836 [5 Stat. 117], 
the patent was extended, and the question 
was, whether the extended patent was in- 
cluded m the terms of the covenant The 
court, in giving their opinion, use the term 
"renewal" as synonymous with the term "ex- 
tension," when they say that, "at the time 
this covenant was entered into, there was no 
provision in the patent laws authorizing an 
extension or renewal of the same beyond the 
original term of fourteen years. The first act 
providing for it was passed in July, 1832." 
Tlie language of that act in speaking of an 
"extension," is, "to prolong or renew the 
termof apatent." And the language of the 18th 
section of the act of 1836, on the subject of the 
"extension" of a patent is, "that it shall be 
the duty of the commissioner to renew and 
extend the patent" The court, in that case, 
was "of the opinion that the covenant in 
question should be construed as having been 
entered into by the parties with reference 
to the Imown and existing rights and priv- 
ileges secured to patentees under the general 
system of the government established for that 
pm'pose;" that the covenant was entered into 
"with reference to the established law" as it 
then was; and that the parties did not in- 
tend to provide for any possible change that 
might be made in the law. The court, there- 
fore, in that case, gave a construction to the 
term "renewal" with reference to the law as it 



(Case No. 5,562) GOODYEAR 

then was, there being at that time no law 
with reference to the renewal or extension 
of patents. 

It is claimed, also, that if, by the term 
"renewed," was meant an extended patent, it 
yet did not mean the extension of a patent 
which had been issued to Goodyear, but only 
an extended patent which was owned by him, 
without being issued to him. T^e language 
of the gi*ant is, "for and during the unexpired 
term of all patents issued to him, bearing any 
date whatsoever, and for and during the im- 
expired term or terms of any other patent or 
patents, or renewals of patents, owned by 
him, or in which he may have an interest, 
issued' or to be issued." The grant was a 
right to the use of any renewed (or ex- 
tended) patents, in which he (Goodyear) 
might have an interest, whether the patent 
which might be renewed, and in which he 
might have an interest, was then issued or 
might thereafter be issued. In this point of 
view, without taking auy other view of the 
clause in question, the language of the grant 
is broad enough to include a renewal (or 
extension) of a patent issued to him; for, "aE 
patents in which he might have an interest," 
include a patent issued to him. 

In the deed to the Naugatuek Company, 
there is a covenant by Goodyear as follows: 
"And the said Charles Goodyear does here- 
by, for himself, his heirs, executors, admin- 
istrators and assigns, covenant and agree to 
and with the said Naugatuek India-Rubber 
Company, not to make, use or vend, or to 
grant to any other person or company what- 
ever, any other license to make, use or vend, 
said preparations or improvements in the 
preparation of India-rubber, or to apply the 
same to any of the purposes to which the 
same can be usefully applied, during the con- 
tinuance of the license hereinbefore speci- 
fied and gi'knted to the Naugatuek Com- 
pany." This covenant was subject to cer- 
tain reservations. This " covenant admits 
that the rights granted by the license to the 
Naugatuek Company might come to an end 
before the expiration of the right secured'to 
Goodyear by patent, when Goodyear would 
be permitted to go on and make grants. 
And it is argued, that if the license granted 
to the company was, by the terms of the 
grant, to continue during the term of any 
extended patent, Goodyear could not grant 
a right to use "said preparations" to any oth- 
er person at any time; and that there would 
be no time, after the time during which the 
license to the Naugatuek Company was to 
continue, when grants to such other persons 
could be made, unless such a construction is 
put upon the length of time for which the 
grant to the company is to be enjoyed, as 
will limit it to the rmexpired terms of the 
patents then in existence, and will not ex- 
tend it for the term of a renewed patent 
In the indenture entered into between Good- 
year and the Naugatuek Company, there are 
several covenants on the part of the com- 
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pany, on the non-performance of wbicli the 
license was to be void and of no effect It 

is expressly provided that, if the company 
shall, for the term of one year, neglect or re- 
fuse, or be unable from want of means, to 
prosecute the business contemplated, or to 
stamp the articles manufactured, so that the 
object of the instrument shall fail for said 
term of one year, then, at the expiration of 
the year, the license shall become and be 
void, and of no effect, after said year. When 
it thus becomes void, and of no effect, Good- 
year would have the right to grant licenses 
to use "said preparations or improvements" 
named in the covenant, to whomsoever he 
pleased. 

When, therefore, the deed of the 24th of 
May, 1858, was executed, the license to the 
Naugatuck Company was in full force. 
While it remained in full force, Goodyear 
was precluded from the right to make such a 
license as the last-mentioned deed to Day 
purported to make. He had, indeed, the right 
to sell for a stipulated price, or sum in gross, 
the exclusive right of making, using and 
vending said preparations or improvements, 
or of applying the same to or for any specific 
pui-pose or purposes, provided that, before 
the sale, the Naugatuck Company should 
have the right to become the purchaser 
thereof, at and for such price or sum in 
gi'oss; and such sale to a third person could 
not be made, except on the neglect or refus- 
al, as aforesaid, of the Naugatuck Company 
to become the purchaser thereof. Goodyear 
never attempted to exercise this latter right. 
At the time the deed of the 24th of May, 
1858, was executed, the Union India-Rubber 
Company had succeeded to all the rights 
which the Naugatuck Company had acquired 
from Goodyear; and, on the 2Sth of Septem- 
ber, 1858, the said Union Company, for the 
consideration of the gross sum of" thirty thou- 
sand dollars, paid to Goodyear, and of cer- 
tain tariffs agreed to be paid, received a con- 
veyance from him of a full and exclusive 
license, right and privilege, to use the inven- 
tion of vulcanized rubber, originally patent- 
ed June loth, 1844, and extended for seven 
years from the loth of June, 1858, in the 
manufacture of "all braided, woven, cement- 
ed or sewed fabrics, or such as are or can 
be covered or protected, on one or both sides, 
with substances other than rubber, and in 
all smooth elastic shirred goods, and also to 
make and sell India-rubber threads of vul- 
canized rubber, and all threads or sheets of 
rubber which are or can be made or finished 
by union with, or are to be covered by, 
fibrous substances." 

Having disposed of this question, the ne- 
cessities of the case do not require me to de- 
termine the other question— whether the deed 
of the 24th of May, 1858, is sufficient to con- 
vey the equitable right which it purports to 
convey, provided, at the time it was execut- 
ed, such equitable right was vested in Good- 
year. And this opinion has already been so 
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extended, that I must avoid the discussion 
of any questions which have been presented, 
the determination of which is not necessaiy 
to a just disposition of the case. From 
these views, it follows that the motion for 
an injunction must be denied. 

[For other cases involving patent No. 3,461, 
see note to Warner v. Goodyear, Case iS'o. 
1^183. For other cases involving patent No. 
3,U3y, see note to Goodyear v. Central B. Co., 
Id. 5^563.] 
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GOODYEAR et al. v. CENTRAL R. CO. OF 
N. J. 

[1 Fish. Pat Cas. 626; 2 Wall. Jr. 356.] i 

Circuit Court, D. New Jersey. March Term, 
1853. 

Patent— Description— Specification. 

1. Possession of sufficient duration and ex- 
elusiveness may be the foundation of an inter- 
locutory injunction, without a trial at law. 

2. If there is no allegation or pretense that 
proceedings at law are collusive, it can not be 
said to detract from the moral or legal effect 
of a verdict and judgment, that the plaintia 
made so plain a case, that the defendant felt 
compelled to abandon his defense, and plead 
guilty. 

[Cited in Bridgeport Wood-Finishing Co. v. 
Hooper, 5 Fed. 66; Alabastine Co. v. 
Payne, 27 Fed. 560.] 

3. The light, franchise, or monopoly granted 
by a patent, is by the statute made divisible in 
the category of its locality only. 

4. The owner of the legal title to the patent, 
and the party equitably entitled to the dam- 
ages, as the person immediately injured by the 
infringement, are the proper parties to a bill 
for an injunction. 

[Cited in Black v. Allen, 42 Fed. 621.] 

5. Where the question of infringement is one 
that admits of doubt, or where the facts are in 
dispute, the court will not decide it summarily 
on a motion for a preliminary or interlocutory 
injunction. 

[Cited in Whitney v. Mowry, Case No. 17,- 
59-.] 

6. But where the question as stated, admits 
the facts, and its solution depends upon the 
construction of the patent, a hearing upon the 
preliminary motion may be as satisfactory as a 
final hearing, and shorten litigation. 

7. The sale or use of the product of a pat- 
ented machine is no violation of the exclusive 
right to use, construct or sell the machine it- 
self. 

8. Where a known manufacture or product 
is in the market, purchasers are not bound to 
inquire whether it was made on a patented ma- 
chine or by a patented process, 

9. The patent for a discovery of a new and 
improved process, by which any product or 
manufacture, before known in commerce, may 
be made in a cheaper and better manner, 
grants nothing but the exclusive right to use 
the particular process. 

10. But, if the patentee be the inventor or 
discoverer of a "new manufacture or composi- 
tion of matter, not known or used by others be- 
fore his discovery or invention," it is clear 
that his franchise, or sole right to use and 



1 [Reported by Samuel S. Fisher, Esq , and 
here reprinted by permission.] 
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vend to others to be used, is the new composi- 
tion or substance itself. 
[Cited in Durand v. Green, 60 Fed. 392.] 

11. Patents are pn-anted "to promote science 
■and useful arts." They are not odious monopo- 
lies, or restrictions on the rights of the public. 
Tor the temporary monopoly given to the in- 
ventor, the public receive the full compensa- 
tion by the publication of the invention. 

[Cited in Burke v. Partridge, 5S N. H. 351.] 

12. When the specification honestly sets ferth 
the process and mode of compounding a nev? 
and valuable composition of matter, courts are 
bound to give it a liberal construction, and not 
to fritter it away, or annul its benefits, by 
formal or subtle objection. 

13. The patent should be carefully examined 
to find tht thing discovered, and if it be clear- 
ly set forth, the patentee should not suffer from 
the imperfection or vagueness of the language 
used in describing its true extent and nature. 

[Cited in Geier v. Goetinger, Case No. 5,29D.] 

14. While the specification is usually, and al- 
ways ought to be, drawn with the assistance of 
learned and able counsel, the short description 
(title) in the patent is usually suggested by the 
<;ommissioner of patents. 

[Cited in Hamilton v. Ives, Case No. 5,982.] 

15. This description ought not to be repug- 
nant to the specification; but, provided it hon- 
estly sets forth, in a few words, the nature and 
design of the patent, it is sufiicient. 

IG. The product and the process being both 
new and proper subjects of a patent, the pat- 
■entee has a right to prohibit the sale or use of 
the composition, unless when purchased from 
persons licensed by him to use the process and 
vend the product. 
[Cited in Welling v. Rubber-C6ated Har- 
ness Trimming Co., Case No. 17,383. Ap- 
plied in Ingels v. Mast, Id. 7,033. Cited in 
Andrews v. Carman, Id. 371; Sewall v. 
Jones, 91 U. S. 190; Giant-Powder Co. v. 
California Powder Works, 98 XJ. S. 126; 
Tucker v. Dana, 7 Fed. 214.] 

17. Wliere the only inconvenience produced 
by an injunction is to prohibit the defendants 
from purchasing and using any fresh infrin- 
ging articles, no reason for delay can be found- 
ed upon inconvenien'ce to the public or the par- 
ties. Dickerson, J. 

This was a motion for a provisional injunc- 
tion to resti'ain defendants from infringing 
letters patent [No. 3,633] granted to Charles 
Goodyear June 15, 1844, and reissued [No. 
15G] December 25, 1849, for "improvement in 
processes for the manufactare of India rub- 
ber," the exclusive use to employ which, in the 
manufacture of car springs, had been granted 
to tlie New England Car Spring Company. 
The claims are given in the report of the case 
■of Goodyear v. Dunbar [Case No. 5,570]. 
Both judges delivered opinions upon the mo- 
tion. 

2 [The act of congress, commonly called the 
"'Patent Acts" (July 4, 1836, c. 357 [5 Stat 
117]), makes it a pre-requisite to the issue or 
validity of any patent, that the inventor "shall 
•deliver a written description of his invention 
or discovery, and of the manner and process 
of making, constructing, using and compound- 
ing the same, in such full, clear and exact 
terms, &c., as to enable any person skilled in 

2 [From 2 Wall. Jr. 356.1 



the art or science to which it appertains, &c, 
to make, construct, compound, and use the 
same." With this law in force, Mr. Charles 
Goodyear, the inventor or discoverer of vul- 
canized India rubber, obtained a patent for 
that valuable substance. His invention or dis- 
covery was described by him "as a new and 
useful improvement in the processes for the 
manufacture of India rubber." His descrip- 
tion of "the manner and process of making, 
constructing, using and compounding the 
same," or, as it is sometimes called, his speci- 
fication, first stated the valuable qualities pos- 
sessed by caoutchouc or India rubber; it being 
elastic, water proof, and durable. But went 
on to" say, that it was in a measure useless, 
because it became soft, clammy, and would 
even dissolve under the action of a moderate 
degree of heat, and also became hard with 
cold; that the great desideratum was to get 
a substance, or preparation of rubber, which 
would retain its good qualities and remain 
unaffected by heat or cold; that thus far the 
only step towards improving this substance, 
was a discovery that a compound of sulphur 
with caoutchouc, improved its qualities for 
some purposes; that the patentee commenced 
a series of experiments with a view to ren- 
der India rubber capable of resisting hgat 
and cold, by treating it with heat That find- 
ing that this substance, if subjected to heat 
by itself, could not be cured, he was led to 
experiment on it, in combination with other 
substances; that afterwards he discovered that 
when compounded with sulphur, and treated 
with a high degree of heat, good results were 
obtained; and finally, that a compound of 
caoutchouc, sulphur and carbonate of lead, 
when treated with a high degree of heat pro- 
duced the desired result; but that this result 
could be obtained only by a high degree of 
heat He then went on to describe the nature 
of his invention as follows: "The nature of 
the first part of my invention consists in cur- 
ing caoutchouc, or India rubber, when com- 
bined with, or in the presence of sulphur, by 
submitting the same to the ajetion of a high 
degree of artificial heat, at a temperature 
above solar heat, say from 212° to 350°, or 
thereabouts; whereby this substance becomes 
so changed in its properties, as to resist, with- 
out material change, the variations of tem- 
perature below that under which it is cured, 
and also the action of the expressed and es- 
sential oils, and its other known solvents. 
And the second part of my invention con- 
sists in preparing and curing the triple com- 
pound of caoutchouc or India rubber, sulphur, 
and a carbonate or other salt or ^xide of lead, 
for the purpose above pointed out." He then 
proceeded to describe the process and relative 
proportions of the materials which enter into 
the composition of "his fabric;" and after 
stating the leading features of his invention 
to be the effects produced by heat on the rub- 
,ber thus combined, he concludes as follows: 
'•'What -I claim as my invention, and desire to 
secure by letters-patent, is, the curing of 
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caoutchouc or India rubber, by subjecting it 
to the action of a high degree of artificial heat, 
substantially as herein described, and for the 
purposes specified. And I also claim the pre- 
paring and curing the compound of India 
rubber, sulphur, and a carbonate or other 
salt or oxide of lead, by subjecting the same 
to the action of artificial heat, substantially 
as herein described."] 2 

E. N. Dickerson and James T. Brady, for 
complainants. 
Joseph P. Bradley, for defendants. 

Before GRIER, Cu'cuit Justice, and DIOK- 
EKSON, Disti-ict Judge. ? 

GRXEE., Circuit Justice. It "will not be 
necessary to give an abstract of the several 
averments of the bill, and answer, in order 
to a correct application of tlie question in- 
volved in the present motion. The posses- 
sion under Goodyear's patent is of sufiieient 
duration and eselusiveness to be the founda- 
tion of an interlocutory injunction, even if 
the verdict and judgment in the suit against 
the agents of Day were not in the case. 
There is no allegation or pretense that those 
proceedings were collusive; and it can not 
be said to detract from the moral or legal 
effect of a verdict and judgment, that tl\e 
plaintifE made so plain a case that the de- 
fendant felt compelled to abandon his d<v 
fense, and plead guilty. 

The defendants do not deny that they use 
car springs made of the substance called 
"vulcanized rubber," nor aver that such rub- 
ber was manufactured by the patentee, or 
any licensee under him; but they rely upon 
the three following objections, viz: 1. That 
these are not proper parties to the biU. 2. 
That the rubber used in the car springs was 
made by a process in which steam is the 
chief agent; and is therefore no infringe- 
ment of the complainants' patent 3. That 
the complainants' patent is for a process of 
curing rubber, and not for the product or 
manufacture; and consequently that the use 
of the product* is no infringement of the 
patent. 

1st. The same objection as to parties has 
heretofore been tsiken in this court, and over- 
ruled. The assignments to Dorr and Judson, 
of certain undivided interests, or shares in 
the patent, appear at first to contain lan- 
guage apt and sufficient to transfer the legal 
title; but a further examination of the in- 
strument shows that the intention of the par- 
ties is only to confer on them an interest in 
the profits. The whole power of disposal, 
and conseqaently the whole legal title is in 
Goodyear, The New England Car Spring 
Company, who have the sole right of using 
this substance for the manufacture of car 
springs, are the party in interest. Their 
right is wholly equitable, as their license, 
though exclusive, does not amount to a legal 

2 [From 2 Wall. J;-- 356.] 



transfer of a several title to a portion of the 
patent The right, franchise, or monopoly 
granted by a patentee, is by statute made 
divisible in the category of its locality only. 
The owner of the legal title to the patent, 
and the party equitably entitled to the dam- 
ages, as the person immediately injured by 
the infringement, being parties to the bill, 
it can not be successfully objected to for 
want of proper parties. 

2nd. Where the question of infringement 
is one that admits of doubt, or where the 
facts are in dispute, the court will not de- 
cide it summarily, on the motion for a pre- 
liminary or interlocutory injunction. In this 
case, the defendants are amply able to re- 
spond in damages, and an injunction is not 
necessary on the ground of any irreparable 
injury to the complainant, likely to occur be- 
fore a final decree. But the question as now 
stated, admits the facts; and its solution 
will depend on the construction of the pat- 
ent It is, therefore, as fully before us as it 
can be on final hearing; and the parties have, 
I presume, no desire to protract litigation. 
In the case of Goodyear v. Day [Case No. 
5,560], the specific proposition was not be- 
fore the court, and was, therefore, not de- 
cided. But assuming the general docti'ines- 
asserted by the court in that case to be cor- 
rect, there will be little difficulty in the de- 
cision of this question. It requires only the- 
specification of complainants' patent, in or- 
der to discover whether the process admitted 
to have been used in manufacturing the vul- 
canized rubber used by defendants is sub- 
stantially the same with that described in. 
the patent, "and to see whether in reality, in 
substance and effect, the defendants have 
availed themselves of plaintiff's invention, 
in order to make that fabric or manufac- 
ture;" or whether it is not .the mere following 
out the invention or discovery of the plain- 
tiff, with some variation of the means. 

Before plaintiff's discovery, many attempts 
had been made to use the substance called 
caoutchouc, or India rubber, in the manu- 
facture of certain goods, in order to have the 
benefits of its qualities of elasticity and im- 
peneti*ability by water, imparted to certain 
fabrics. These had aR failed in a great 
measure because this substance became soft 
and clammy by heat, and stiff and hard by 
cold. It was then deemed of great impor- 
tance to discover some method, if possible,, 
by which these bad qualities might be re- 
moved, and its valuable ones retained. That 
this substance was capable of such a change 
in its qualities was a fact which science 
could not demonstrate "a priori," much less 
point out the means of effecting it. Its dis- 
covery must necessarily be empirical, or the 
result of patient experiment, and judicious 
observation of phenomena. 

That sulphur and some metallic oxydes 
could be used beneficially in drying the fab- 
ric, had been discovered; but no one had 
ever succeeded tn producing a compound or 
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substance having all the good qualities of 
caoutcliouc, but unaffected by changes of 
temperature. The patience, energy, and per- 
severance of Mr. Goodyear, at length suc- 
ceeded in making the discovery, that, by ex- 
posing this substance in combination with 
sulphur and some metallic oxydes (of which 
white lead was found to be the best), to a 
high degree of heat, for a certain length of 
time, the result so much desired could be 
obtained. The fabric, product, or manufac- 
ture which, was the result of this process, was 
found to be almost indestructible; its elas- 
ticity under pressure was vastly increased; 
heat would not soften it, nor cold harden it, 
nor water penetrate it It was a great and 
useful discovery, rather tlian an invention. 
It was not a mere composition of known sub- 
stances, like a patent medicine; nor the pro- 
duction of a known result, substance, or 
fabric, by newly-ftiscovered means or pro- 
cess. We know substance only by its quali- 
ties. 

The fabric or product having qualities 
which can not be found combined in any 
other substajice, may be called a new sub- 
stance. But whether we call it a fabric or 
a manufacture, substance, or product, is im- 
material. It is a new product, the result oi 
a new process discovered by the plaintiff. 
What forms the essence or substance of this 
discovery? What is the sine qua non, or that 
without which this composition of matter 
can not be produced? The specification says 
it is the application of a high degree of heat 
—between 212° and 350 ** of Fahrenheit You 
may vary the proportions of sulphur, or 
change the metallic osydes, and succeed 
more or less, if the exposm-e to heat between 
these points be continued for a sufficient 
length of time. But no mere changes in the 
combined materials will have a beneficial ef> 
feet without this application of a high degree 
of artificial heat Now it must be abundant- 
ly evident to the most simple apprehension, 
that any person having the benefit of plain- 
tiff's discoveries, starting from the platform 
erected by him, may possibly vary the pro- 
cess and obtain the same result He may 
use salts of zinc for salts of lead; arsenic 
or magnesia for sulphur; or heat by steam 
instead of air; and many other variations of 
the relative proportions of the materials 
might be discovered to be equal to those 
patented. 

Yet it must be equally evident that such 
person is pirating the plaintiff's invention. 
Suppose that before Goodyear's discovery, a 
manufacturer had taken to a chemist's lab- 
oratory some India rubber, sulphur, and white 
lead, and asked him to make him a com- 
pound having the qualities now exhibited by 
the substance known as "vulcanized rubber." 
He would have received an answer denying 
the possibility of malang such a compound 
by any process known to scientific men. 
Now, suppose he had put into the same per- 



son's bands the specification of plaintiff's pat- 
ent and asked him to discover some means- 
by which the same result might be produced,. 
in mode or proportions different from that 
set forth in the patent; what science was 
before incapable of performing by synthesis,. 
or any reasoning a priori, can now be im- 
proved by valuable hints derived from an- 
alysis. The chemist can now immediately 
suggest many changes in the process, which, 
may produce equivalent or better results. 
He could at once suggest that a carbonate- 
of zinc, or some other metallic oxyde, could 
probably pei'form the office of white lead^ 
that possibly arsenic, or magnesia, or som& 
other metal or earth might be substituted 
for sulphur; that sulphur might be used bet- 
ter, perhaps, in a gaseous form; that the high 
degree of heat so necessary to the process . 
could be as well or better applied by means of 
steam than dry heated air. Yet no one whose- 
perceptions are not perverted can fail to see 
that all such changes of mode or operation 
—such interposition of chemical equivalents- 
— though possibly improvements on the orig- 
inal process patented, have their foundation 
on the patentee's first discovery, and start 
by appropriating or pirating it It must be- 
obvious, also, that there is not only a dis- 
tinction, but a wide difference between one- 
who merely invents a new method or pro- 
cess, by which a well-known fabric, product, 
or manufactinre is produced, in a cheaper or 
better way, and the discovery of a new 
compound, substance, or manufacture, having- 
qualities never found to exist together in any 
other material. In the first case the inventor 
can patent nothing but his process, and nothis 
composition of matter. In the latter, both 
are new and original, and both patentable 
—not severally, but as one discovery or in- 
vention. It is evident, also, that the ques- 
tion of infringement must, in such cases, 
depend on different conditions. Steel is a. 
well-known substance, and one who could 
devise a new and cheaper method of com- 
bining the iron and carbon, in order to form, 
it, could patent his process only; and every 
other person would be at liberty to devise 
any different process for effecting the pur- 
pose. 

But if steel, as a substance, was before un- 
known, the person who first discovered that 
a composition of iron and carbon could be 
made to assume such valuable qualities would 
have a right to patent not only his process, 
but his product And no pei'son who had 
thus taken the benefit of the patentee's dis- 
covery, and by it was informed of the val- 
uable qualities of this compound of iron and 
carbon, could, by varying or improving the 
mode of process of its production, rob the 
patentee of his franchise. 

But, assuming this patent to be merely 
for a process, and not for a product or fab- 
ric, still, in a question of infringement, the- 
inquu*y is, what is the essential or substau- 
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tial agent in the patentee's process or dis- 
covery? Tlie specification affirms it to be a 
high degree of heat, and that no commix- 
ture or combination of substances with caout- 
chouc will giye it these qualities, unless 
the composition be exposed for a length of 
time to a high degree of heat. Can any per- 
son doubt that the mere substitution of 
steam for heated air, in such manufacture, 
is a bold attempt to pirate the patentee's 
invention, and evade his patent? No learned 
hypothesis of chemists or philosophers as to 
the different chemical action of hot steam 
4ind hot air, can be received to palliate or 
protect so gross an invasion of the patentee's 
rights. We have, therefore, no doubt that 
the use of steam in place of heated air, in the 
manufacture of vulcanized India rubber, is 
-a palpable infringement of the patent of 
Goodyear. 

3d. We win notice the third objection made 
by defendants' counsel, to the complainants' 
right to an injunction, which is, "That the 
complainants' patent is for a process only, 
and not for a product or manufacture; and 
consequently that the use of the product is 
no infringement on the patent" If the prem- 
ises assumed in this proposition are true, 
the conclusion is undoubtedly correct. A 
patent grants to the patentee "the full and 
exclusive right and liberty of making, using, 
^nd vending to others to be used, the said 
invention or discovery." It is evident that 
the sale or use of the product of a patented 
machine, is no violation of the exclusive 
right to use, construct, or sell the machine 
itself; and that the patent for a new and 
improved process, by which any product, or 
manufacture before known in commerce may 
be made in a cheaper and better manner, 
grants nothing but the exclusive right to 
use the particular process. Where a known 
manufacture or process, is in the market, 
purchasers are not bound to inquire whether 
it was made on a patented machine, or by a 
patented process. 

But, if the patentee be the inventor or dis- 
coverer of a "new manufacture or compo- 
sition of matter not known or used by others 
before his discovery, or invention," it is clear 
that his franchise, or sole right to use and 
vend to others to be used, is the new com- 
position or substance itself. 

The product, and the process constitute one 
discovery, the monopoly of which is secured 
to the inventor or discoverer, as a consid- 
eration or compensation for making it known 
to the public. That the composition of mat- 
ter now known as "vulcanized rubber," was 
not known before the discovery patented by 
Goodyear, and that it has since been most 
beneficially and extensively applied in nu- 
merous manufactures, as a substance having 
certain qualities not possessed by caoutchouc 
In its natural state, or any other known sub- 
stance, are facts well known and admitted 
by all, except those who have been engaged 



In pirating the discovery, or whose interests 
are otherwise concerned in denying the fact. 
It is true the patent, in this case, does not 
use the phrase, "vulcanized rubber," a term 
since invented to denote the newly-discovered 
manufactm-e or composition of matter. Pat- 
ents are granted to "promote science and 
useful arts." They are not odious monopo- 
lies, or restrictions on the rights of the pub- 
lic. For the temporary monopoly given to 
the inventor, the public receive full compen- 
sation by the pubhcation of the invention. 
And when the specification of a patent hon- 
estly sets forth the process and mode of 
compounding a new and valuable composi- 
tion of matter, courts are bound to give it 
a liberal construction; and not to fritter it 
away, or annul its benefits by formal or sub- 
tle objections. 

What we consider the true extent and merit 
of the plaintiff's discovery, we have already 
stated in this opinion. It only remains to 
examine whether the patent and specification 
will bear a construction coextensive with the 
patentee's rights, arising from such discov- 
ery. On account of the gi-eat vagueness and 
indefiniteness of the language used in de- 
scribing the various arts, machines, manu- 
factures, and compositions of matter, it is 
almost impossible to desci-ibe the real nature 
of many discoveries or processes, In language 
fi-ee from -ambiguity or misconsti-uction. 
Bifferent persons, looking at it from different 
points of view, would describe it in different 
terms. In the present case, one would de- 
scribe it as "the art of curing India rubber;" 
another, "the art of rendering caoutchouc, 
and manufactures in which it is used, in- 
sensible to heat or cold, or the action of 
most of its known solvents;" another, as a 
"fabric, manufacture, or new composition of 
matter, having qualities never before com- 
bined in any other known substance, being 
elastic, water-proof, insensible to acids, to 
heat, or to cold." 

Still, call it what you will, if the patentee 
has set forth fully the materials, their vari- 
ous proportions, and the processes necessary 
to the production of this composition of mat- 
ter, he has done all that the law requires, 
and should be entitled to its protection. The 
patent should be carefully examined to find 
the thing discovered, and if it be clearly set 
forth, the patentee should not suffer for the 
imperfection or vagueness of the language 
used in describing its true extent and nature. 
Applying this principle to the present case, 
let us examine the patent, to see if the speci- 
fication does not set forth a discovery which 
might be desa'ibed by the most extended of 
the descriptions given, as well as the nar- 
rowest. 

In this country the inventor must file a 
specification or description of his invention or 
discovery before he can receive a patent. 
The patent is requu'ed to "contain a short 
description or title of the invention or dis- 
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covery, correctly indicating its nature and 
design." This description ouglit not to be 
repugnant to tlie specification; but, provided 
it honestly sets forth, in few words, the "na- 
ture and design," of the patent, it is suffi- 
cient. The specification must be loolied to 
for the full disclosure of the discovery^ and 
the extent of the inventor's claims. It should 
show what the patentee claims to have dis- 
covered or invented; wherein it differs from 
wliat was before known; and by what com- 
binations or processes the new material may 
be compounded. While the specification is 
usually, and always ought to be, drawn with 
the assistance of learned and able counsel, 
the short description in the patent is usually 
suggested by the commissioner of patents. 
Tlie extent of the patentee's rights must be 
judged from the whole instrument taken to- 
gether, and not from any one sentence. 

It is especially proper, in patents for com- 
plicated machines, that the specification 
should clearly set forth what the patentee 
admits to be old, and what he claims to be 
of his invention, and that he should be held 
to such statement. In anomalous eases, like 
the present, when a new product has been 
discovered, and the process of compounding 
it or obtaining it is disclosed, the patentee, 
by stating his discovery and revealing his 
process, has done all that he is required to 
do or can do. The careful separation of new 
from old, the limitation of claims to particu- 
lar parts or combinations, can not be re- 
quired as a substantial part of the speci- 
fication. If a specification sets forth a 
discovery, a new composition of matter, and 
the process for compounding it, that should 
be taken as the extent of his claim and the 
measure of his franchise. 

The patent describes the discovery or in- 
vention as "a new and useful improvement 
in the processes for the manufacture of In- 
♦ dia rubber." "As a brief description of the 
discoveiy^ indicating its nature and design," 
this may be said to be correct, so far as it 
goes, for it briefly states the nature of the 
discovery. But it can not limit the claim of 
the patentee to narrower bounds than those 
desci'ibed in his specification. 

The specification first states the valuable 
qualities possessed by caoutchouc, ot India 
rubber, being -elastic, water-proof, and dura- 
ble; but that it was in a measure useless, 
because it became soft, clammy, and would 
even dissolve under the action of a moderate 
degree of heat, and also, become hard with 
cold. That the great desideratum was, to 
get a substance or preparation of rubber, 
which would retain its good qualities, and 
remain unaffected by heat or cold. That 
thus far, the only step toward improving this 
substance, was a discovery of Nathaniel Hay- 
ward, that a compound of sulphur with 
caoutchouc improved its qualities for some 
purposes. 

That the patentee commenced a series of 
experiments with a view to render India rub- 
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ber capable of resisting heat and cold, by 
ti-eating it with heat. That finding that this 
substance, if subjected to heat by itself, 
could not be cm-ed,^ he was led to experiment 
on it, in combination with other substances. 

That afterward, he discovered that when 
compounded with sulphm*, and treated with 
a high degree of heat, good results were ob- 
tained; and, finally, that a compound of 
caoutchouc, sulphur, and carbonate of lead, 
when ti'eated with a high degree of heat, 
produced the desired result; but that this re- 
sult could be obtained only by a high degree 
of heat. 

The patentee then goes on to describe the- 
nature of his first invention, as follows: 
"The nature of the first part of my invention 
consists in ciffing caoutchouc, or India rub- 
ber, when combined with, or in the presence 
of sulphur, by submitting the same to the 
action of a high degree of artificial heat, at 
a temperature above solar heat, say from 
212** to 350°, or thereabouts; whereby this 
substance becomes so changed in its proper- 
ties, as to resist, without material change, 
the variations of temperature below that un- 
der which it is cured, and also the action 
of the expressed and essential oils, and its 
other known solvents. And the second part 
of my invention consists in preparing and 
curing the triple compound of caoutchouc or 
India rubber, sulphm:, and a carbonate, or 
other salt, or oxyde of lead, for the purpose 
above pointed out. 

He then proceeds to describe the process 
and relative proportions of the materials 
which enter into the composition of the "fab- 
ric." 

He concludes by stating the leading fea- 
tures of his invention to be the effects pro- 
duced by heat on the rubber tJius combined, 
and concludes, as follows: "What I claim' 
as my invention, and desire to secure by let- 
ters patent, is, the curing of caoutchouc or 
India rubber, by subjecting it to the action 
of a high degree of artificial heat, substan- 
tially as herein described, and for the pur- 
poses specified. And I also claim, the pre- 
paring and curing the compound of India 
rubber, sulphur, and a carbonate of other 
salt, or oxyde of lead, by subjecting the same 
to the action of artificial heat substantially 
as herein described." 

Now, what is this India rubber, cured 
"substantially as herein described?" It is 
clearly not merely an improved method or 
process of producing an old and well-known 
composition or material, but it is a new 
product, fabric, manufacture or composition 
of matter, having qualities possessed by no 
other known material. This is what is de- 
scribed and claimed in the patent— a new 
product as well as a new process. 

The product and process being both new 
and proper subjects of a patent, the patentee 
has a right to prohibit the sale or use of the 
composition, unless when purchased from 
persons licensed by him to use the process 
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and vend the product If precedent be need- 
ed for this doctrine, the case of Hancock v. 
Sommerville, in the English court of com- 
mon pleas, tiied in June, 1851, will be found 
■directly in point. 

Hancock had seen samples of vulcanized 
rubber made by Goodyear, and had succeed- 
-ed in discovering the process for preparing 
it. His patent was "for Improvements in 
the preparation or manufacture of eaout- 
•ehouc in combination with other substances, 
which preparation, or manufacture, is suita- 
ble for leather, cloth, and other fabrics, wa- 
ter-proof, and for various other purposes for 
which caoutchouc is employed." 

The claim in the specification was in these 
words: ""What I claim as my invention or 
■discovery, is— First, the combination of 
caoutchouc with silicate of magnesia, where- 
by manufactured caoutchouc is rendered 
free from tliat clammy and adhesive charac- 
ter which it usually possesses; secondly, I 
■claim the modes herein described of com- 
bining asphalte with caoutchouc: and, third- 
ly, I claim the treating of caoutchouc (either 
alone, or in combination with silicate of mag- 
nesia, or other substances) with sulphur 
when acted on by heat, and thus changing 
the character of caoutchouc herein de- 
scribed." 

The infringement charged upon the defend- 
ants was the importation and sale of articles 
made by Mr. Goodyear. Hancock was de- 
cided to be an independent, original invent- 
or, though posterior to Goodyear, because the 
substance manufactured by Goodyear did 
not disclose the process by which it was 
compounded, or manufactured. And the 
sale of articles in England, manufactured by 
Goodyear, was adjudged to be an infringe- 
ment of Hancock's rights as secured by his 
patent. The patent of Hancock describes 
his invention. "An improvement in the prep- 
aration," etc. His specification and claim 
set forth a new product, and a new process, 
in terms not as well chosen as those of Good- 
year's patent; yet not even a doubt was sug- 
gested by counsel that the sale or use or arti- 
cles manufactured by Goodyear was an in- 
fringement of Hancock's patent, provided 
his patent could be supported. "We should 
ill protect our patentee (who is admitted to 
be the first inventor) if we should permit ar- 
ticles manufactured by Hancock to be placed 
in competition with Goodyear here, while 
the English courts, in the construction of a 
similar patent, restrain the sale of Good- 
year's articles in England. Yet such would 
be the necessary consequence of a decision 
of this point adverse to the complainant. 

It follows that the plaintiffs are entitled to 
their injunction. But the court will not al- 
low it to have the effect of stopping railroad 
ears having springs made of this composi- 
tion, without license. It is to be presumed 
that the defendants have no intention or de- 
sire to continue litigation, or to encourage 
those who are pirating the plaintiff's inven- 



tion; and believing that the object of the 
parties is to have these questions decided, 
and their respective rights ascertained, with- 
out regard to the matter of damages, which 
are, in this case, of small amount, and the 
cause having been fully and ably argued *by 
the learned counsel, I have given the Ciise 
more than the usual consideration which it 
is customary to give, on motion for an intei-- 
locutory order. My general practice has 
been to postpone the consideration of diffi- 
cult or doubtful points till the final hearing 
of tlie cause and not to decide the whole mer- 
its of a cause on a mere preliminary motion. 

DICKERSON, District Judge. In this case, 
the bill charges that Charles Goodyear, one 
of the complainants, having a patent for the 
improvement in curing caoutchouc, or India 
rubber, by which is produced the material or 
manufacture now known as vulcanized rub- 
ber, assigned to the other complainants, "The 
New England Car" Spring Company," the 
right to use the material in the manufacture 
of car springs; and that the defendants are 
using car springs made of the same material, 
and thereby infringing the rights of the com- 
plainants, and it prays an injunction, and an 
account 

The defendants resist the application for 
various reasons: First. Because the proper 
parties, complainants, to wit, Judson & Dorr, 
are not joined, they being assignees or licen- 
sees. Second. Because the patent of Good- 
year is for a new mode or process, and the 
defendants only use the articles produced by 
such process, and which were not made or 
procured to be made by themselves, and there- 
fore no bill can be sustained. Third. Because 
the article used, is itself the subject of a dis- 
tinct patent. It is vulcanized rubber, manu- 
factured into an article of merchandise. 
Fourth. Because It is not a case where a pre- 
liminary injunction should be granted, be- 
cause: 1. Defendants are in good credit. 2. 
No irreparable injury to complainants will be 
produced by waiting. 3. Great public incon- 
venience would ensue if injunction be grant- 
ed. 4. The complainants have not established 
their right at law. Fifth. Because the manu- 
facture of the article in question is not an 
infringement, as it is manufactured by the 
use of steam, which courts have decided is not 
an infringement 

Upon examining the bill, and the affidavits 
on behalf of the defendants and these objec- 
tions, it is quite manifest that there is no 
material fact in the case which is controvert- 
ed. As to parties, there is no dispute, but that 
these parties, complainants, are proper par- 
ties; but the allegation is, that others, to wit 
Judson & Dorr, as assignees, or licensees, are 
also interested in the patent, and therefore 
should have been joined. I will not inquire 
whether they would be necessary parties, if 
an account were to be taken. It is enough at 
this time to say, that the present application is 
for an injunction, and they are certamly not 
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jxecessary parties for that purpose. The next 
■objection is, that the bill will not lie against 
the defendants, for the mere use of the ar- 
ticle, as the patent is only for the process, or 
mode of making it; and this leads directly to 
the inquiry as to the extent and character of 
the patent 

The rules of construction upon such inquiry, 
I think, are properly'defined by Justice Story, 
In several cases which came under his deci- 
sion. In the case of Ames t. Howard [Case 
No. 326], he says that "It has always been 
the course of the American courts to construe 
these patents fairly and liberally, and not to 
subject them to any over-nice and critical re- 
finements. The object is to ascertain what, 
from the fait sense of the words of the speci- 
fication, is the nature and extent of the inven- 
tion claimed by the party; and when the 
nature and extent of that claim are apparent, 
■not to fritter away his rights upon formal or 
subtle objections, of aj purely technical char- 
acter." In the ease of Blanchard v. Sprague 
[Id. 1,518], he says: "Patents, then, are clear- 
ly entitled to a liberal construction, since they 
are not granted as restrictions upon the rights 
of the community, but are granted to promote 
science and useful arts." And in the ease of 
Eyan v. Goodwhi [Id. 12,186], it is said: "If, 
therefore, there be any ambiguity or uncer- 
tainty in any part of the specification, yet, if, 
taking the whole together, the court can per- 
ceive the exact nature and extent of *the claim 
made by the inventor, it is bound to adopt 
that interpretation, and to give it full effect." 

■With these rules of construction for a guide, 
I proceed to examine the patent and specifica- , 
tion of Mr. Goodyear now in question. He 
■commences by saying: "I have invented a 
certain new and useful improvement in the 
maimer of preparing fabrics of caoutchouc 
or India rubber, and the following is a full, 
clear, and exact description of the principles 
or character which distinguishes them from 
all other things before known." And in the 
latter part of the specification he says: "Al- 
though I have only described the mode of 
preparing and curing sheets of India rubber, 
it will be obvious that my method is applica- 
Itle to articles of any desired form." The clear 
and obvious meaning of which is, that he has 
discovered how to make of India rubber a 
new thing or manufacture, which, in principle 
and character, is distinguished from 'any other 
thing before known. 

He then proceeds, as by law required, to de- 
scribe the mode or process by which he pro- 
duces the result; showing that the effect is 
produced by mixing certain materials with 
the India rubber, and submitting it to a high 
degree of heat; but he does not claim the dis- 
coveiy of any particular process or manner 
of applying the heat, but says that "the opera- 
tor may communicate the heat in any suitable 
manner or form;" nor does he claim, in his 
description or specification, any particular 
form, or manner, or process of combining the 
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different ingredients, and preparing them to 
be submitted to the action of the heat On 
the contrary, he expressly claims in his speci- 
fication, that "the leading feature of his in- 
vention, and that which chiefly constitutes 
the substance or essence of its usefulness, is 
the discovery of the effects produced on India 
rubber by the action of artificial heat, at a 
temperature above that to which the fabric 
would be exposed in ordinary or common use." 

What is it, then, that he claims as his 
invention or discovery, in order to entitle 
him to a patent? The law requires that he 
should have discovered or invented some 
new and useful art, machine, manufacture, 
or composition of matter. It must there- 
fore, be a manufactm-e. It is not the pro- 
cess, alone, which he claims as being new, 
in his invention, but the thing itself. In 
the first part of the specification, he states 
that the fabrics which he prepares, and the 
improvements, are distinguished from all 
other things before known; and in the latter 
part he says, that the leading feature of his 
discovery, and of that which constitutes the 
essence of its usefulness, is the discovery of 
the effects produced on India rubber by the 
action of heat, and that effect is vulcanized 
rubber. At the close of his specification, he 
claims the cm-ing of caoutchouc, or India 
rubber, by subjecting it to the action of a 
high degi-ee of artificial heat, substantially 
as therein described, and for the pm-pose 
specified. 

This may not be the most appropriate form 
of words to meet the views of the applicant, 
as contained in the former part of his speci- 
fication. . The question, however, is not 
whether these are the most appropriate 
terms; but what is the meaning of those 
terms, when taken in connection with tlie 
other parts of the specification and descrip- 
tion. The word "cming," as here used, must 
be considered as a technical term. If the 
expression, "curing of India rubber by the 
application of heat, as therein described," be 
construed to mean the converting of India 
rubber into a new substance or manufactm'e, 
now known as vulcanized rubber, it will be 
consistent with the other parts of the speci- 
fication and description; and ex vi termini, 
it will bear that construction better tlian any 
other. Whereas, if it be construed to be a 
claim for a new process, it will be incon- 
sistent with the other parts of the specifica- 
tion, and in violation of the obvious meaning 
of the applicant 

I am, therefore, of opinion, that, upon a 
fair construction of the specification and de- 
scription in this case, it appears that Chai'les 
Goodyear has discovered a new and useful 
manufacture now known as vulcanized rub- 
ber; and that the right and liberty of mak- 
ing, constructing, using, and vending the 
same to others to be used, is secured to him 
by letters patent. 

This view of the case is sustained by the 
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decision of the courts in England, npon the 
Hancock patent, which is for the same in- 
vention. In this patent, Hancock claims "the 
ti'eating caoutchouc, either alone or in com- 
bination with other substances, with sulphur, 
when acted on by heat, and thereby changing 
the character of caoutchouc, as described." 
The one claims "curing," and the other "treat- 
ing," India rubber. And in order to under- 
stand the meaning of either of the words as 
applicable to the subject-matter, it is neces- 
sary to refer to the description and other 
parts of the specification, by which it will 
appear that they mean the same thing. And 
yet the coiu*ts of England protected Han- 
cock against the sale of shoes made of vul- 
canized rubber in this country, and sent 
there as merchandise. 

In the case of Cormick v. Keane [unre- 
ported], the patent was for "an. improvement 
in the making or manufactm'ing of elastic 
goods or fabrics applicable to various iiseful 
purposes." It was, in fact, an improvement 
in making shirred goods, and after describ- 
ing the manner of doing it, the patentee con- 
cludes his specification thus: "By thus com- 
bining the strands of India rubber with yarns 
of cotton, flas, or other non-elastic material, 
I am enabled to produce a cloth which shall 
afford any degree of elastic pressure, accord- 
ing to the proportion of the elastic or non- 
elastic material. It remains only to add, 
that the sti*ands of India rubber are, in the 
first instance, stretched to their utmost ten- 
sion, and rendered non-elastic (as described 
in my former specification), and being in that 
state introduced in the fabric, they acquire 
their elasticity by the application of heat 
after the fabric is made. Lastly, as my in- 
vention consists solely In the employment of 
strands of India rubber in connection with 
yarn, in the way described for manufaetiu:- 
ing elastic goods or fabrics, I have not deem- 
ed it necessary to describe any particular 
kind of machinery for cai*rying the same in- 
to effect, as such machinery is well known, 
and forms no part of my invention." 

Upon that patent the suit was brought; 
and the jury, upon evidence showing that 
the defendants had only sold goods similar 
to those patented, found that they had in- 
fringed the patent, and the verdict was sus- 
tained. On the argument of the cause at 
bar, the defendants, among other objections, 
contended that the invention was not the 
subject-matter of a patent; that it was nei- 
ther a new manufacture nor an improvement 
in any old manufacture, but merely the ap- 
plication of a known material to a purpose 
before known. But in giving judgment, the 
court say: "Whether it is new or not, or 
whether it is an improvement of an old 
manufacture, was one of the questions for 
the jury upon the evidence before them. But 
that it came within the description of a manu- 
factvu-e, and so far is an invention which may 
be protected by a patent, we feel no doubt 



whatever. The materials, indeed, are old, 
and have been used before, but the com- 
bination is alleged to be, and (if the jury 
are right in their finding) is new, and the 
result or production is equally so." 

This case is singulai'ly like the one under 
discussion, and strongly confirms the view 
which I have taken of it 

The third objection necessarily falls with 
the second. 

The defendants insist, in the foiurth place, 
that this is no case for a preliminarj' in- 
junction, because it is not pretended that the 
defendants are insolvent, nor that the com- 
plainants would suffer irreparable injm'y by 
waiting until final hearing. 

But it is manifest that neither the public 
nor the defendants would suffer any incon- 
venience at this time by restraining them 
from purchasing and using any vulcanized 
rubber car springs, except those which they 
now have in use; and, therefore, no reason 
for delay can be founded upon inconvenience 
to the public or the parties. On the con- 
trary, it should be the desire of the defend- 
ants, and it is interesting to all others wish- 
ing to use car springs of this character, to 
have the earliest possible decision upon the 
subject. 

As to the allegations that Goodyear has not 
established his right at law, that he is not 
the original inventor, and that his renewed 
patent is void, these are points which were 
settled in the case of Goodyear v. Day [Case 
No. 5,569], in this circmt, and I have seen 
nothing since to alter my opinion on the sub- 
ject. 

As a further objection to a preliminary in- 
junction, it is said that the infi'ingement is 
denied. The defendants do not deny that 
they use the ear springs, but say that the 
rubber is prepared by the application of 
steam, and therefore no Infringement; and 
this is made the subject of their last general 
objection to granting the injunction at any 
time. I was somewhat surprised to find this 
objection taken by the defendants at all, but 
much more when I found my own opinion 
in the case of Goodyear v. Day [supra], cited 
in support of the position. In that case, the 
right to use steam in vulcanizing rubber was 
not raised, except as applicable to an ob- 
jection started by the defendants, that the 
reissued patent of 1S49, embraced a different 
and more extensive use of heat than the 
original patent of 1844, which was sui*ren- 
dered upon examining the two patents and 
specifications. I was satisfied that there was 
no foundation for the objection, and there- 
fore I remarked that, "I did not inquire 
whether the complainant might use heat in 
the form of steam, for the purpose of curing 
rubber, a& that was not an issue." And I 
am at a loss to discover how the defendants 
in this cause can use that opinion to support 
their position, and more especially as by 
reference to a former part of the same opin- 
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Ion, when remarking upon the patent of 1844, 
I say, "Under this specification, he had ^the 
undoubted right to use heat of any kind then 
known." "It is ,true that this case was a 
mere dictum, but it was, and still is, my 
opinion. Mr. Goodyear, in his specification, 
uses the term, "heat, or artificial heat," with- 
out distinguishing any particular kind of 
heat; and it appears to me that the maxim, 
"qui haeret in litera, haeret in cortice," most 
applies to any one who should contend that 
there was any essential difference, whether 
the heat be applied by means of steam or 
hot air, both being heated by the combustion 
of fuel- A similar distinction was, indeed, 
once attempted as to Daniell's patent, in 
which the inventioa consisted in immersing 
rolls of cloth in hot water. Another patent 
was obtained for subjecting similar rolls of 
cloth to the operation of a steam bath, in- 
stead of immersing them in hot water, but it 
was held to be an infringement. 

Unforrunately for the position of the de- 
fendants in the case, the complainant, Good- 
year, did, in fact, use steam for vulcanizing 
rubber, as it appears by his description, in 
which he says "tliis heating process may be 
effected by running the fabrics over heated 
cylinders, but I prefer to expose them to an 
atmosphere of artificial heat, of the proper 
temperatm'e, etc." Now, it is well known 
that these cylinders are heated by steam, and 
it is also known that the car springs of the 
defendant are made by placing the rubber 
in a cylinder, and submitting the cylinder to 
the action of steam, so that the only differ- 
ence between them is, that in the one case, 
the rubber is placed inside of the cylinder, 
and the steam applied to the outside; in 
the other, they change places, and the rubber 
takes the outside of the cylinder, and the 
steam the inside. 

So, it appears that Goodyear did, in fact, 
contemplate and describe the use of steam 
in vulcanizing rubber; but he made no claim 
to that particular mode, for the plain reason 
that it is included in the claim of applying 
heat generally. I am, therefore, of opinion, 
upon a view of the whole case, that the com- 
plainants are entitled to their injunction. 

[NOTE. Patent No. 3.633 was granted to 
O. Goodyear, June 15, 1844; reissued Decern^ 
ber 25, 1S49 (No. 156); again reissued Novem- 
ber 20, 1860 (No. 1,0S5). For other cases in- 
volving these patents, see Goodyear v. Provi- 
dence Rubber Co., Case No. 5,583; Same v. 
Congress Rubber Co.. Id. 5,565; Same v. Hills, 
Id. 5,571a; Same v. Phelps, Id. 5 581; Same v, 
McBurney. Id. 5,574; Same v. Day, Id. 5,569; 
Same v. Bourn, Id. 5,561; Same v. Bishop, 
Id. 5,558, 5,559; Same v. Mullee, Id. 5,579; 
Same v. HuUihen, Id. 5,573; Same v. Chaffee, 
Id. 5,564; Same v. Dunbar, Id. 5.570; Same 
V. New York Gutta-Pereha Co., Id. 5,580; Same 
V. Beverly Rubber Co., Id. 5,557; Rubber Co. v. 
Goodyear, 9 Wall. (70 XJ. S.) 788, 807; Suydam 
v. Day, Case No. 13,654; Washmg-Machine Co. 
V. Earle, Id. 17,219; Day v. Newark India-Rub- 
ber Manuf'g Co., Id. 3,685; Goodyear v. Day, 
Id. 5,568; Same v. Cary, Id. 5,562; Gardner v. 
Goodyear Dental Vulcanite Co., 131 U. S. 103; 
Ex parte Robinson, Case No. ll,932.] 

IOfed.cas. — 43 



Case No. 5,564. 

GOODYEAR et al. v. CHAFFEE et al. 

[3 Blatchf. 268.] 1 

Circuit Court, S. D. New York. May 4, 1855. 

Equity Practice— Regdlarity op Service— Ax- 

SWEK — Patents— IxFRiXGEMEST in Another 

District- Ikjl'nctiox. 

1. A defendant who appears and puts in an 
answer in a suit in equity, waives all objec- 
tions to the regularity of the service upon him 
of ''the subpoena to appear and answer. 

2. Where it appeared, on a motion to this 
court for an injunction to restrain the infringe- 
ment of a patent, that the infringing articles 
were made and sold in Rhode Island, and that 
the defendant resided there, and carried on 
there the business of making and selling the ar- 
ticles, the injunction was refused, on the 
ground that the defendant was beyond the 
process of injunction, that the issuing of it 
would be inoperative and useless, and that the 
proper place to file a bill for an injunction was 
in Rhode Island. 

[Cited in Jones v. Osffood, Case No. 7,487; 
Mellen v. Ford, 28 Fed. 639.] 

This was a bill in equity, filed by Charles 
Goodyear and four foreign corporations, two 
of New Jersey and two of Connecticut, 
against Edwin M. Chaffee and George O. 
Bourn, both of Providence, Rhode Island, 
and John Griswold and another of New 
York. The bill was founded on letters patent 
[No. 3,633] granted to Goodyear, June 15th, 
1844, and reissued to him December 2oth, 
1849, [No. 158], commonly known as the 
"vulcanizing patent," for vulcanizing India 
rubber. It averred that, in July, 1848, those 
corporations became, by an agreement with 
Goodyear, which was recorded in the pat- 
ent oflBce in August, 1848, and which was 
still in force, the owners of the exclusive 
right to make and sell India rubber shoes 
under the patent; that Chaffee had notice 
of such agreement before he committed the 
infringements complained of; that those cor- 
porations were now in the enjoyment of the 
rights they had acquired under that agree- 
ment; that, since the reissue, Chaffee and 
Bourn, as partners with or interested with 
WUliam W. Brown, of Providence, imder the 
firm of E. M. Chaffee & Co., had made and 
sold shoes of vulcanized India rubber, in 
violation of the patent and of the rights of 
the plaintiffs; that, in June, 1853, 30,000 pairs 
of such shoes, made by the firm of E. M. 
Chaffee & Co., and the title to which was in 
them, had come into the possession of the oth- 
er two defendants to be shipped to Europe for 
sale; that the four corporations had, for 
many years, been in the habit of sending 
large quantities of vulcanized India rubber 
shoes to Europe for sale, and of paying the 
plaintiff Goodyear a tariff on them; that the 
sale of the shoes in question would injure the 
plaintiffs; and that the members of the firm 
of E. M. Chaffee & Co. were unable to re- 
spond in damages. The bill prayed for an in- 
junction to restrain Chaffee and Bourn fi'om 
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mailing, using, or selling any articles in viola- 
tion of tile patent. The plaintiffs nov^ moved 
for an injunction. It appeared that all the 
shoes made or sold hy E. M. Chaffee & Co., 
were made and sold at Providence, Rhode 
Island. The defendant Bom-n was not served 
with process. The defendant Chaffee was 
served in New York. It appeared that he 
had gone to New York in pursuance of a 
summons served upon him in Rhode Island, 
by the United States marshal there, to at- 
tend this court as a witness on the trial of 
a suit pending therein; that the sole pvu-pose 
of his going to New York was to attend this 
coiirt as a witness in that suit, and that he 
remained in New York for that purpose only; 
that he attended the comrt while that suit 
was on trial, as a witness therein; that, 
while so attending, and while the court was 
in session, and while that suit was on trial, 
he was served with the subpoena in this 
suit, in the court room, and in the actual 
presence of the coiurt. It was, therefore, 
urged by the defendant Chaffee, in opposi- 
tion to the motion for injunction, that he had 
not been regularly brought into court Both 
Bourn and Chaffee had appeared and answer- 
.ed the bill. 

James T. Brady, for plaintiffs. 
Nathaniel Richardson, for defendants. 

NELSON, Circuit Justice. 1. The defend- 
ant, Chaffee, waived any objection to the 
service of the subpoena, by causing his ap- 
pearance to be entered and putting in an an- 
swer. It is unimportant, therefore, to incLuire 
into the regularity of the service. 

2. The motion for the injunction must be 
denied. The case shows that the defendants 
Bourn and Chaffee are residents of another 
jurisdiction, and carry on there the business 
which is claimed to be in violation of Good- 
year's patent. They are consequently beyond 
the process of injunction, and the issuing of 
it would be inoperative and useless. If the 
plaintiffs desire to enjoin them, they must 
file their bill in the jurisdiction where the 
business complained of is carried on. 

[See Case No. 5,561. 

[For other cases involving this patent, see 
note to Goodyear v. Central R. Co., Case No. 
5,563.] 



Case Ko. 5,565. 

GOODYEAR v. CONGRESS RUBBER CO. 
et al. 

[3 Blatchf. 449.]! 

Circuit Court, S. D. New York. March 19, 
1S56. 

Patents — Licesse for Specified Purpose — ^Vio- 
lation OF Terms of License — Transfer of 
Licensee's Rights — Rights of the Parties — 
License Tariffs — Lien. 
1. G., a patentee, gave an exclusive license 

to D. to use his patent for a specified purpose 



1 [Reported by Sainupl Blatehford, Esq., and 
here reprinted hy permission.} - ■ 



only, D. covenanting not to use it for any 
other purpose, and to pay G. a specified tariff. 
D. used the patent for other purposes. G. then 
sued D., in New Jersey, to restrain the viola- 
tion of the patent, and obtained a decree for 
an accounting before a master. After the ren- 
dering of the decree, C., w,ith knowledge there- 
of, took from D. a conveyance of said license. 
O. went on making the article covered by the 
license, and refused to pay G. what D. owed 
him for violating said covenant, or to account 
to G. for the amount due from D. for tariffs 
under the license. G. now filed a bill against 
D. and C, to set aside the conveyance as 
fraudulent, or that C. be permitted to retain it 
only on condition that he should pay to G. 
what D. owed him for breach of said cove- 
nant, arfd the amount of the tariffs due to G. 
under the license: Hdd, on demurrer by C. to 
the bill, that G. had no lien on the license, to 
secure the tariffs, and, therefore, that the bill 
set up no title or equity as against C, as re- 
spected the amount due from D. at the time of 
the conveyance to C. 

2. The unpaid tariffs due from X>. to G. af- 
forded no ground for enjoining 0. from acting 
under the license, and whether the conveyance 
from D. to C. was fraudulent or not, was not 
material as it respected G. 

3. As respected any attempt to evade the 
New Jersey decree, the question could not 
arise until that decree became final. 

4. The bill could not be sustained against C, 
either to aid in enforcing that decree, or in 
collecting from D. the amount of tariffs due 
from him to G. at the time of the conveyance 
from D. to C. 

5. But, as the bill averred that C, though 
still making the article covered by the license, 
refused to pay tariffs therefor: JIel(J, that C. 
took the license subject to the obligation to 
pay the specified tariffs on what he should 
make under it. 

6. The bill was sufiicient to compel C. to pay 
the tariffs due for his use of the license, or be 
enjoined from its use. 

■ [Cited in Magic Ruffle Co. v. Elm City Co., 
Case No. S.949; McKay v. Smith, 20 Fed. 
296; Shipman Engine Co. v. Rochester Tool 
Works, 34 Fed. 747.] 

This was a bill in equity, brought by 
[Charles Goodyear] a citizen of Connecticut 
against [Horace H. Day] a citizen of New 
York, and a corporation created by tlie laws 
of New York, and four other citizens of New 
York, as corporators of said corporation. The 
defendants demurred to the bill. The facts 
sufficiently appear in the opinion of the court. 

James T. Brady, for plaintiff. 
Francis B. Cutting, for defendants. 



INGERSOLL, District Judge. The bill 
shows that the plaintiff was the inventor of 
"a new and useful improvement in the proc- 
esses for the manufacture of India-rubber," 
which was secured to him by a patent; that, 
subsequently thereto, he entei'ed into a con- 
tract with the defendant Day, under seal, by 
which he licensed Day to use the improve^ 
ment patented, for manufacturing shirred or 
corrugated goods, in consideration of the 
sum of $10,090, although but §5,000 were act- 
ually paid, and also in consideration of a 
covenant on the part of Day, that, so long 
as the plaintiff should protect Day in the 



:[10 Fed. Gas. page 675] 



(Case No. 5,565) GOODYEAR 



-exclusive right to manufacture sucli sliirred 
goods. Day would not manufacture any other 
articles of vulcanized rubber except such as 
were provided for in the covenant, and that 
Day would pay the plaintiff three cents for 
«very square yard* of shu'red goods made by 
him; that Day has been protected by the 
plaintilf in the exclusive enjoyment of the 
privilege of manufacturing shirred goods; 
that, soon after said covenant was entered 

.Into, Day commenced to manufacture and 

, sell India-rubber goods secmred by said pat- 
ent, other than shirred goods, conteary to his 
covenant; that, thereupon, the plaintiff filed 
liis bill, in the circuit court of the United 
States in New Jersey, against Day, to re- 
strain him from any further violation of the 

-plaintiff's rights, as secured by said patent 
4ind by said covenant; that said cause in 
New Jersey came on to be heard on pleadings 
and proofs, and that it was therein decreed 
that an account be taken of the damages 
which the plaintiff had sustained by reason 
■of the violations by Day of the plaintiff's 
rights, and that he be directed to pay what 
might be found due to the plaintiff under 
said covenant, and that Day produce his 
boolis and accounts before the master ap- 
pointed by the court for that purpose, and 
submit himself to a personal examination be- 
fore the master, touching the matters speci- 
£ed in the decree; that, before the rendi- 
tion of the decree, and dm-ing the pendency 
of the suit in New Jersey, Day fraudulently 
conveyed away all his property in New Jer- 
sey, and that, after the rendition of the de- 
cree, he fraudulently conveyed his right ac- 
quired by the contract with the plaintiff, 
to the defendants, the Congress Rubber Com- 
pany; that, since said fraudulent transfer, 
the Congress Rubber Company continue to 
manufacture shirred goods, claiming to have 
the right which Day acquired by the conti-act 
with the plaintiff, and refuse to pay the 
plaintiff the amount due from Day to Iiim 
for the violation of his covenant, or to ac- 
count with the plaintiff for the amount due 
from Day for tariffs under the conti'act with 
the plaintiff; that there is due to the plain- 
tiff, in the suit pending in New Jersey, from 
Day, not less than $100,000; that he has put 
all of his property out of his hands fraudu- 
lently, and with the intent to defeat the de- 
<xee obtained by the plaintiff in New Jersey; 
that the plaintiff has no means to realize 
said amount, except out of the property 
fi'audulently transferred by Day; and that 
the Congress Rubber Company, when they 
tool£ the fraudulent transfer from Day, had 
full notice of the suit pending in New Jer- 
sey, and of the decisions that had been made 
therein, and of the rights of the respective 
parties thereto. The bill prays, among other 
things, that the assignment made by Day to 
the Congress Rubber Company, of the agree- 
ment between the plaintiff and Day, may be 
decreed to be fraudulent and void as against 
the plaintiff, .and be set aside and annulled as 



against him, or that the Congress Rubber 
Company be permitted to retain such agree- 
ment only on condition that they pay the 
amount of the damages which Day owes to 
the plaintiff for the breach of said covenant, 
and for the violation of the rights of the 
plaintiff secured by said patent, and the 
amount of the tariffs due to the plaintiff un- 
der the agreement made between him and 
Day, and that the Congress Rubber Company 
and Day be enjoined from parting with, dis- 
posing of, incumbering, or in any way using, 
the right under said agreement granted by 
the plaintiff to Day, until Day or the Con- 
gress Rubber Company shall have accounted 
with and paid over to the plaintiff the dam- 
ages due to him for the breach of the said 
agreement, and the tariffs due under the 
same. 

By the agreement entered into between the 
plaintiff and Day, by which Daj' was licensed 
to manufacture and sell shirred or corrugated 
goods under the plaintiff's patent, upon the 
terms therein expressed, and which agree- 
ment is made a pai-t of the bill, Day had a 
right to sell and assign to whom he pleased 
the rights vested in him by that agreement. 

The object contemplated by the bill is, to | 
deprive Day and his assigns, the Congress i 
Rubber Company, of all benefit from the i 
license to manufacture shirred or corrugated 1 
g(?ods under the license granted by the plain- \ 
tiff to Day, unless or imtil they pay the 
amount of damages which Day owes to the 
plaintiff for the breach of his covenant and 
the violation of the plaintiff's rights, and to 
be recovered in the suit in New Jersey, and - 
unless or until they pay the amoimt of tariffs 
due to the plaintiff for the manufactui'e of 
shirred or con-ugated goods under the agree- 
ment entered into between the plaintiff and 
Day, when the plaintiff licensed Day and his 
assigns to manufacture and sell such goods. 
The question raised by the demurrer to the 
bill is, whether the bill is suflicient for this 
object, eitlier wholly or in part. It appears 
by the bill, that the subject matter of com- 
plaint in the suit in New Jersey was, that 
Day had manufactured and was manufactur- 
ing large quantities of India-rubber goods, 
which were composed of rubber and sulphm", 
and white lead and its oxides, and which 
were completed and finished by the applica- 
tion of a high degree of artificial heat, accord- 
ing to the process patented by the plaintiff, 
and which were other goods than such goods 
as, by the license, Day might lawfully make, 
to the great injmy of the plaintiff, and that 
the plaintiff sought redress in that suit for 
that injmy. It also appears, that it was de- 
cided, in that suit, that Day should be permit- 
ted to retain his agreement with "the plain- 
tiff, and should be bound by its conditions, 
and that it was ordered that an account be 
taken of the damages which the plaintiff had 
sustained by reason of the violations of his 
rights by Day, and that Day should pay over 
[ whatever might -be found due to the -plaintiff 
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under said covenant, or for the damages 
which the plaintiff had sustained by the vio- 
lation of his patent contrary to the covenant 

At a previous term of this court, the plain- 
tiff made a motion for a preliminary injunc- 
tion, in pm-suance of the prayer of the bilL 
The motion was founded on the bill, and on 
certain affidavits, and was denied. Irt. dis- 
posing of that motion, the court decided cer- 
tain points, which have a controlling bearing 
upon the questions presented by the demur- 
rer. It decided, first, that Goodyear had no 
lien on the agreement between him and Day, 
to secure the tariffs stipulated therein, and 
that, therefore, no title or equity was set up 
in the bill, against the Congress Rubber Com- 
pany, as it respected the amount due from 
Day, under the agreement, at the time of the 
assignment; second, that the unpaid tariffs 
due from Day to Goodyear, afforded no 
ground for enjoining the Congi-ess Rubber 
Company from acting vmder the contract, and, 
that whether the assignment from Day to the 
Congress Rubber Company was fraudulent or 
not, was not material, as it respected Good- 
year; third, that, as it respected the alleged 
attempt to evade the decree of the circuit 
com-t of the United States for New Jersey, 
tlie question could not arise until that decree 
became final, and that, till then, no one could 
assert, legally speaking, what it had been, or 
what steps might be necessary to enforce it. 
It would follow, therefore, from the opinion 
given by this court, in disposing of the motion 
for a preliminai'y injunction, and which opin- 
ion must govern the question now presented, 
that the bill cannot be sustained against the 
Congress Rubber Company, either for the 
purpose of aiding in the enforcement of tha 
decx'ee which, at some future time, may be 
passed against Day hy the circuit court in 
New Jersey, or for the pmijose of collecting 
from Day the amount of the tariff which was 
due from him to Goodyear at the time of the 
assignment from Day to the Congress Rubber 
Company. If, therefore, it cannot be sus- 
tained for any other p\u:pose, it must be ad- , 
judged to be insufficient 

The bill alleges, not only that Day, prior to 
the assignment by him to the Congress Rub- 
ber Company, manufactm-ed shu-red goods 
under the license, and refuses to pay the tar- 
iff agreed to be paid, but, also, that the Con- 
gi*ess Rubber Company, since said assign- 
ment, "pretend that they have acquired the 
right to use tlie complainant's invention, for 
the pm-pose of manufactm-ing shirred goods, 
and, imder such pretence, the said company, 
and others confederated with them, have con- 
tinually, since the said transfer, been en- 
gaged in manufactm-ing shirred goods, and 
selling the same, and refuse to pay the com- 
plainant not only the damages which Day 
owes for the violation of his agi-eement, but 
refuse, also, to account with the complainant 
for the amoimt due him by Day for tariff un- 
der said agreement" And the pi*ayer of the 
bill is, among other things, that the Con- [ 



gress Rubber Company be permitted to re- 
tain such agreement granting a license, and 
which they have by assignment from Day, only 
on condition, among other things, that tiiey 
pay the amounts of tariff due to the plaintiff 
under said agi-eement, thqt is, only on condi- 
tion that they, among other things, pay the 
amounts of tariff due to the plaintiff for tiie 
manufactm-ing of shirred goods by them un- 
der said license, since the same was assigned 
by Day to them. The question involved in 
this part of tlie case, as thus presented, does 
not appear to have been decided by the court 
in disposing of the motion for a preliminary 
injunction. 

When the Congress Rubber Company took, 
by assignment from Day, the license granted 
by the plaintiff to Day and his assigns, to man- 
ufacture shirred goods imder the plaintiff's 
patent, they took it with the incumbrance at- 
tached to it That incumbrance was a duty 
and obligation to pay to the plaintiff three 
cents for every square yard of shirred goods 
manufactured °by them by virtue of the li- 
cense. When, therefore, after the assign- 
ment, the Congress Rubber Company manu- 
factm-ed, by virtue of the license, a quantity 
of shirred goods, there was a duty and obli- 
gation resting upon them, to pay to the plain- 
tiff a tariff of three cents for evei-y square 
yard of such goods manufactured. It ap- 
pears, by the bill, that they have, since such 
assignment, manufactm-ed, and that they 
continue to manufacture, such shirred goods, 
and that they refuse to perform such duty and 
oJ)ligation. 

ii'r When a license is granted to any one, ta 
|use a patent in the manufacture of goods, 
iwhich license is accompanied with an obli- 
gation in favor of the patentee, on the part 
of the one to whom it is granted, to do or not 

tto do a particular thing, and which obligation 
is the consideration upon which the license is 
t?ranted, he upon whom the obligation rests^ 
must perform it, and, if he will not perform 
It, an injunction will be granted, to restrain 

, him from any fm-ther right to use the patent 
under the license. I Woodworth v. Weed 
[Case No. 18,022]; Wilson v. Sherman [Id. 
17,833]. The bill is, therefore, sufficient for 
tlie purpose of compelling tlie Congi-ess Rub- 
ber Company to pay the tariffs due to the 
plaintiff since tlie assignment by Day to them. 
With this view of the case, the demurrer 
must be ovei-ruled. 

NELSON, Circuit Justice. I have examined 
the opinion prepared by my Brother INGER- 
SOLL, and am inclined to think that there 
is enough in the bill and prayer to sustain the 
ground taken by him. The bill may bear the 
construction of a charge that the Congi-ess 
Rubber Company refuse to pay the tariffs 
accruing under their use of the patent, with 
a corresponding prayer. The present case- is, 
on principle, somewhat stronger than Wood- 
woi-th V. Weed and Wilson v. Sherman [su- 
pra], as it stands upon general equitable prin- 



[10 Fed. Cas. page 677 j 



(Case No. 5,566) GOODYEAR 



ciples, tlie court having jurisdiction from the 
residence of the parties. 

[Patent No. 3,633 was granted to C. Good- 
year, June 15, l*-44; reissued December 25, 
1S49 (No. 156). For other cases involving tliis 
patent, see note to Goodyear v. Central R. Co., 
Case No. 5,5G3.] - 



Case Ifo. 6,566. 

GOODYEAR v. DAY. 

(Circuit Court, D. New Jersey. 1852.) 

Patents — Abandonment — License — Parties to 
AN Action foii Infuixgement — Acts of Com- 
JiissiONEH — Assignment — Justification fou In- 
fringement — CouKT OP Equity— Pleading — 
Feigned Issue — PiiiOB Use — Consthuction of 
Gkant— Reissue. 

1. The question of ahandonment must always 
depend, in a great measure, on the peculiar na- 
ture of the subject matter. The mere sale of a 
peculiar manufacture — as vulcanized rubber — 
which does not, on its face, disclose the nature 
of the compound, or the mode of producing it, 
is not such an abandonment. Even under tlie 
English laws, the sale in England of manufac- 
tured rubber goods imported from abroad, was 
held not to be an abandonment, or such a use 
of the thing— as the material itself did not dis- 
close the means of making it — as would invali- 
date a patent granted to an original inventor 
there subsequently to such sale. 

2. The publication of an invention on discov- 
ery by a defective specification is not an aban- 
donment. 

3. A mere licensee need not he made a party 
plaintiS in an action of infringement, though he 
may be benefited by the decree or judgment in 
the case. Neither need a party interested as 
cestui que trust, in the profits of the patent, be 
made a party, when the conveyance to such 
party reserves to the patentee the whole and 
sole power of disposal, and consequently the 
legal title, 

4. Since the act of 1836 [5 Stat. 117], the 
commissioner of patents acts quasi judicially on 
the subjects of originality and novelty ani ut 1 ty 
of invention. He is bound to inquire and decide 
these questions before granting a patent. Such- 
action, however, being ex parte, is not conclu- 
sive on those who are not parties to the proceed- 
ing. 

5. An assignment of an interest in a patent, 
but reserving to the grantor the whole and sole 
power of disposal, conveys no legal title, but the 
assignee is only a cestui que trust, to the ex- 
tent of his interest, in the profits. 

6. It is no justification of the infringement of 
a renewed patent that the infringer had stolen 
and used the invention with impunity before the 
patent was amended. Section 7 of the act of 
1S3D [5 Stat. 353J gives no protection to those 
who may have seized upon an invention on dis- 
covery disclosed in a patent, whose specification 
may happen to be defective or insufficient. 

7. A court of equity will not, in a decree in- 
tended to put an end to litigation as to patent 
interests, attempt to undo what has been done, 
and set aside what has already been adjudi- 
cated between the parties, 

S. An assertion in an answer to a bill filed for 
the infringement of a patent, that the defendant 
had not used the compound in the pr portions de- 
scribed in the plaintifTs patent, but had used 
other and better compounds, is a mere evasion, 
or rather an admission that he has been at- 
temj)ting to evade while actually infringing the 
patent. 

0. D. having, durine the ijendency of certain 
actions against him, brought by G. for the in- 



fringement of G.'s patents, made a settlement 
with G., and having secured the exclusive right 
to use said G.'s patents, and also consenting 
that a judgment should be taken against him in 
one of such suits: Held, that D. had thereby ad- 
mitted the validity of G.'s patents, and that he 
was estopped from denying their validity in any 
subsequent suit that might be brought against 
him by G. 

10.- The question of abandonment must al- 
ways depend in a great measure on the peculiar 
nature of the subject matter. The mere sale of 
a peculiar manufacture — as vulcanized rubber — 
which does not, on its face, disclose the nature 
of the compound, or the mode of nroducing it, 
is not such an abandonment. 

11. A feigned issue to try the validity of a 
patent will not be granted {it the request of a 
defendant, who has been guilty of frequent in- 
fringements, and who has before allowed judg- 
ments to be taken against him in actions at law, 
and taken a license under the patent, and when 
no mistake or misrepresentation is alleged, nor 
the discovery of new evidence, nor that anybody 
but himself disputes the validity of the patent. 

12. Semble, that improvements made by work- 
men, working under the pay of an inventor, and 
making experiments under his directions, are to 
be considered for the credit and benefit of such 
inventor. 

13. In examining questions of identity and in- 
fringement, it is to be first ascertained wherein 
consists the substantial peculiarity .which distin- 
guishes the art or invention patented. Whoev- 
er adopts or appropriates such distinctive pecul- 
iarity or principle without license of the patentee, 
appropriates the invention, and infringes the 
patent, if -the specification be correctly drawn, 

14. The patent is prima facie evidence that 
the patentee is the original inventor or discoverer 
of the thing patented, and that the same is new 
and useful, 

15. How far the use of an invention for a 
time, so long as it could be kept a secret, and se- 
curing^a patent only when there was danger of 
discovery, would invalidate a patent granted: 
query. 

16. The fact that things described in an origi- 
nal patent had been in public use. in the in- 
terval between the issue of the original and the 
reissue, does not prevent an inventor of the right 
to resume them in a reissue. 

17. The mistake of claiming too little, in the 
original patent, has an equal claim to correc- 
tion with that of claiming too much. If an 
original patent include two inventions, and its 
validity on that account is doubted, a separate 
renewal is just and proper. Section 13 of the 
act of 1836 contemplates two classes of cases, in 
which reissues may be granted: First, where a 
patent shall be inoperative and invalid by rea- 
son of a defective or insuflicient description 
or specification: second, where that objection 
arises, by reason of the patentee claiming in his 
own specification, as his own invention, more 
than he had or shall have a right to claim as 
new. As to the first case, although the descrip- 
tion or specification be clear and distinct to de- 
scribe some improvement or invention, yet if it 
does not describe the particular invention in- 
tended to be described, it is inoperative and in- 
valid, according to the- sense of the law, and 
will justify a surrender and reissue, 

18. A reissued patent is not void, because the 
things claimed in the original had been in pub- 
lic use in the interval between the original and 
reissued patent. Such a publication is not an 
abandonment or dedication. 

Before GRIER, Circuit Justice, and DICK- 
ERSON, District Judge. 

[Cited in Law, Pat, Dig. 95, 112, 151, 168, 
245, 266, 272, 280, 302, 351, 363. 437, 514, G06. 
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614, G24, to the points stated as above. No- 
where more fully reported; opinion not now ac- 
cessible.] 



Case 3Sro. 6,567. 

GOODYEAR v. DAT. 

Circuit Court, D. New Jersey. 1850. 

Province of Jurt — Fraud — Gexeral Issue — 
Pi-EADiXGs— Immaterial Issue — Patents— Ex- 
clusive License — Suit fob Tariff — De- 
fenses. 

1. The jury must find the issues as presented, 
and asst'ss the damages for the breach, if any, 
of the thing alleged. It makes no difference 
that it is an immaterial issue. 

2. Where fraud is charged upon a party, in 
respect to his patent, it must be made out, at 
least prima facie. 

3. Under a plea of the general issiie, evidence 
may be introduced to show fraxid or fraudulent 
representations on the part of the plaintiff as to 
the subject matter of the suit. 

4. Where a patentee, G., gave to a person, D., 
an exclusive right or license to use his, G.'s, 
patented invention, for a certain consideration 
or tariff, G. agreeing, however, to take up and 
cancel all other licenses granted by him, and 
there being a covenant between G. and D., that 
in the event of others claiming grants and using 
such invention, and thereby impairing the profits 
which would accrue to D., that then such tariff 
would cease, held, in an action of covenant for 
non-payment of such tariff, and other non-com- 
pliances, that it was a good defence that others 
used the invention and impaired the right of D., 
and that it was of no consequence whether G. 
was unable to restrain other parties from such 
use, or whether it was to his advantage or not 
to do so. 

5. If a party, by his pleading, tender an im- 
material issue, the jury must find the issue as 
presented, and assess damages for the Breach, 
if any. of the thing alleged. It makes no differ- 
ence that it is an immaterial issue. 

Before GRIER, Circuit Justice. 

[Cited in Law, Pat. Dig. 235, 339, 342, 468, 
589, to the points stated as above. Nowhere 
more fully reported; opinion not now accessi- 
ble.] 



Case "No, 5,568. 

GOODYEAR v. DAY. 

[1 Blatchf. 565; 1 1 Fish. Pat. Rep. 385.] 

Circuit Court, S. D. New York. Oct Term, 
1S30. 

Courts — Jurisdiction— Citizenship. 

A. citizen of Connecticut brought a suit in eq'ii- 
ty in this court against a citizen of New Jers?y, 
for a breach of contract, and prayed an account: 
Held, that this court had no jiirisdiction of the 
case, neither party being a citizen of New-York, 
although the subject matter of the contract was- 
a patent. 
[Cited in Goodyear v. Union India Rubber C")., 
Case No, 5,586; Blanchard v. Sprague, Id. 
1.516; Randolph v. Robinson, Id. 11,561; 
Consolidated Fruit .Tar Co. v. Whitney, Id. 
3,133; Teas v. Albright, 13 Fed. 412.] * 
[Cited in Slemmer s Appeal, 58 Pa. St. 164; 
Middlebrook v. Broadbent, 47 N. Y. 448.] 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



In equity. The bill in this case was found- 
ed upon a special agreement entered into be- 
tween the plaintiff [Charles Goodyear] and 
the defendant [Horace H. Day] on the 29th of 
October, 1846, adjusting several suits pend- 
ing between them concerning patent-rights 
claimed by the plaintiff relative to the manu- 
facture of India-rubber. It charged a bi'each 
of the agreement, and prayed an account, &c. 
The plaintiff now moved for an injunction. 
The facts appear by the opinion of the court 

F. B. Staples, for complainant 
George Sullivan, for defendant 

NELSON, Circuit Justice. The plaintiff is 
a citizen of Connecticut, and the defendant 
a citizen of New-Jersey, as appears upon the 
face of the bill; and an objection has been 
taken to the jurisdiction of the court for the 
want of proper parties. The objection is un- 
doubtedly fatal, as, in order to give jmisdie- 
tion, the suit must be between a citizen of 
the state in which it is brought, and a citizen 
of another state. Judiciaiy act of 1789, § H 
(1 Stat 78). Here neither party is a citizen 
of New-York, where the suit is brought 

It was attempted to sustain the jurisdiction 
on the ground that the suit was brought un- 
der the patent act [of 1836(5 Stat. 117)], where 
jurisdiction depends on the subject matter, 
without reference to citizenship or residence; 
and tliat the gravamen laid was the infringe- 
ment of patent-rights. But there is no foun- 
dation for this position. The bill is not 
constructed for the purpose of presenting a 
question of the infringement of a patent; but 
is brought for the violation of a contract. We 
can regard it in no other light Motion de- 
nied. 



Case "No. 6,569. 

GOODYEAR v. DAY. 

[2 Wall. Jr. 283; Merw. Pat Inv. 655.] i 

Circuit Court, D. New Jersey. Sept 28, 1852. 

Patents— Perpetual Injunction— Sending Cash 

TO Jury — Who Entitled to Patent — Redu- 

oiNO Speculation to Practice. 

1. Where a court of equity, having heard a 
case on full proofs, is well satisfied of the orig- 
inality of an invention, the regularity of a pat- 
ent, and of the fact of infringement, it will not 
send the case to a jury to have its verdict prior 
to granting a perpetual injunction. It will grant 
it at once, especially if the questions in the case, 
though questions of fact, are of that kind that 
a court can decide them on the testimony of men 
of science, as well as, or better than a jury; and 
where a jury trial would be long, costly or trou- 
blesome. 

[Cited in Buchanan v. Howland, Case No. 
2,074; Roberts v. Reed Torpedo Co., Id. 
11,910; McMillin v. Barclay, Id. 8 9)2; 
Wise V. Grand Ave. Ry. Co., 33 Fed. 278.] 

1 [Reported by John William Wallace, Esq. 
Merw. Pat. Inv. 655, contains only a partial re- 
port] 
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2. It is not necessary for the protection of a. 
patent, that the patentee should be the first per- 
son, who conceived the practicability or exist- 
ence of the thing patented, but who, though 
making important experiments, was unable to 
bring them to any successful or valuable result. 
He who reduces speculation to practice, whose 
experiments result in discovery, and who then 
afterwards first puts the public into practical 
and useful possession of the compound, art, ma- 
chine or product, is entitled to the patent right. 
[Cited in Singer v. Walmsley, Case No. 12,9 :0; 
Howe V. Williams. Id. 6,778; Jones v. Van 
Kirk, Id. 7,u00; La Baw v. Hawkins, Id. 
7,9G0; Moore v. Thomas, Id. 9,776; Yale 
Lock JIanuf V Co. v. Scovill Manuf 'g Co., 3 
Fed. 295; Washburn & Moen Manuf 'g Co. 
v. Haish, 4 Fed. 903; Tucker t. Dana, 7 
Fed, 214; Whittlesey v. Ames, 13 Fed. 893.] 

[Cited in Lamson v. Martin, 159 Mass, 565, 35 
N. E. 78.] 

This was a case in equity for the infringe- 
ment of a patent right in the manufacture 
of vulcanized India rubber. The bill prayed 
a perpetual injunction. The answer denied 
the allegations, and concluded by praying "a 
trial by jm-y of the various issues of fact 
formed by it." The argument involved 
many interesting inquiries; but facts were 
so interfused throughout the whole case, in 
the questions of law, that these last have 
not been found very capable of being report- 
ed. The pleadings were long; the proofs 
and exhibits very full, amounting to about 
4000 printed pages; and they had been 
taken under an order, that they should, be 
read either at law or in equity. The wit- 
nesses were numerous, and the questions 
were of a kind requiring much attention 
and intelligence. Both parties assumed to 
act under patents. The case having been 
set down for final hearing on the proofs and 
exhibits, and having been fully, learnedly 
and ably argued tlu-ough* a number of days 
by several counsel on both sides, Daniel 
Webster being of counsel for the complain- 
ant, and Bufus Choate of counsel for the de- 
fendant, the main question of law was, 
whether in the face of the answer, denying 
positively the complainant's merits, and all 
infringement of his patent, and praying for 
a ti'iai by jury of the issues involved, the 
court would, under any circumstances, grant 
a perpetual injunction against him without 
a previous verdict Another question par- 
tially mingled with a question of fact, was, 
what amount of prior discovery is necessary 
to deprive a subsequent discoverer of the 
merit of such originality as the law requires 
for the protection of a patent. 

On the question of fact, the amount of 
prior discovery and the originality of Good- 
year's results, the. history of the case was 
essentially this. The gum called "India 
Rubber," long known in Eastern countries, 
was first inti'oduced, it would appear, into 
Europe by scientific French travellers, in 
1736. They analyzed it in France, but with- 
out any profitable result It became known 
in this country, about 1820. In 1823, five 
hundred pairs of gum -shoes -were imported 



and sold at Boston. At a somewhat later 
date, its valuable properties -were strongly 
believed in, and the substance itself became 
the subject of scientific investigation in this 
country. Dr. Comstock, of Hartford, Conn., 
discovered, about 1828, that by dissolving it 
in turpentine, it could be made plastic, and 
spread upon cloth; a discovery for which 
he obtained a patent Many other persons 
were convinced about the same time, that it 
could be made an article of gi'eat domestic 
or social use; but none of them could ever 
show how. Dr. Howe manufactured it in 
1829, at New York. Considerable factories 
of it were established soon after in different 
parts of New England. A factory at Box* 
bury began operations in 1832, was incorpo- 
rated in 1833, and for some time pursued busi- 
ness with great appai*ent success. Nimierous 
other factories, encouraged by the Roxbury 
factory, were in operation in 1834-5 and <>; 
and numbers of difCerent articles -were 
made there. The incurable difficulty of all 
These articles,— and it was a difficulty which 
rendered many of them entirely worthless,— 
was, their susceptibility to atmospheric vari- 
ations of heat and cold. Exposed to warmth, 
they became soft, gluey and stuck together. 
Exposed to cold, they became perfectly rigid. 
All the factories failed; having produced 
nothing approaching the very extraordinary 
and valuable invention of vulcanized rubber. 
Notwithstanding this, there were many in. 
dividuals, who were not entirely discour- 
aged. They were deeply impressed with a 
belief, that gum caoutchouc was a most 
valuable substance, and could and would be 
made subservient to numerous most useful 
social ends. Some of these persons were 
more or less busy in experimenting; and 
. many experiments were made. Some of 
them were senseless; some quite ingenious, 
and a few were in or alongside of the track 
of true science. Among these were the ex- 
periments of a very ingenious man, named 
Hayward, who, in 1838, discovered that a 
compound of sulphmr with thegum greatly im- 
proved its qualities for some purposes, par- 
ticularly that of spreading it upon cloth, the 
object for which he used it: and he obtained, 
in 1839, a patent for this discovery; which 
patent Goodyear afterwards bought of him. 
But neither Comstock's,. Hay ward's, nor any 
body else's discoveries produced the desired 
compound. In 1838, the factories of India 
rubber goods had, with perhaps one or two 
exceptions where Hayward's patent was 
used, all come to an end. 

Still after Hayward's discovery, the value 
of sulphur, or of kmdred substances in im- 
proving the' qualities of rubber, was known 
to many persons. The possibility of greatly 
increasing the value of it, by relieving the 
gum of its gluey nature when exposed to 
heat, and of its rigidity when exposed to 
cold, -was strongly conjectured. Great num- 
bers of experiments were made by individu- 
als in many different and distant places. 
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with sulpkur, with lieat, and many other 
processes. But although many men suppos- 
ed they were very near to a discovery, and, as 
was now testified, many professed to believe 
that they could and would discover the de- 
sideratum, and knew that great benefits 
would be produced by the use of sulphur, 
gum and heat; as a matter of fact, no one 
did or could produce the thing wanted until 
it was produced, complete and perfect, and 
was patented as his own invention by 'jNIr. 
Charles Goodyear, in or about the year 1S44:. 
Goodyear had begun experimenting in 
1834; he at that date turned his attention to 
the precise object of clearing this gum of its 
stickiness, its gluey nature, its tendency to 
harden in the cold, and soften in the heat 
He began his experiments at Philadelphia. 
In the spring of 1835, he removed to New 
York; in the summer of 1836, he went to 
New Haven; in the spring of 1837, to Staten 
Island; in the fall of 1837, he visited the al- 
most deserted factory at Roxbury. In the 
summer or fall of 1838, he went to Woburn, 
where Hayward was trying experiments 
with sulphur. Here Goodyear bought the 
sulphur patent, and hired Hayward to assist 
him in his operations, and work for him a 
year. He went on with his experiments, 
and within four or five months, that is to 
say, in January, 1839, he made an elemen- 
tary discovery of metallic or vulcanized rub- 
ber. In the fall of 1839, he carried on ex- 
periments at Lynn; and in like manner at 
Roxbury, in 1840; but keeping up his experi- 
ments, nevertheless, at "VVoburn, where his 
family lived.2 In the fall of 1840, he went 

2 Goodyear pursued his experiments under a 
great deal of ridicule and reproach and at the 
same time in the greatest economical restric- 
•tions. These last had brought heavy debts up- 
on him. He had a wife and several children, 
from whom, under the barbarous laws which 
then prevailed, of imprisonment for debt, he 
had been carried away and put in prison. In 
the course of the trial, an affecting letter was 
brought to light, written from the debtor's 
5ail, in Boston. Here it is: "Debtor's Pris- 
OD, 'April 21, 1840. To Mr. John Haskins or 
Luke Baldwin. — Gentlemen: I have the pleas- 
ure to invite you to call and see me at my 
lodgings, on matters of business, and to com- 
municate with my family, and possibly to es- 
tablish an India rubber factory for myself, on 
the spot. Do not fail to call on the receipt of 
this, as I feel some anxiety on account of my 
family. My father will probably arrange my 
affairs, in relation to this hotel, which, after 
all. is perhaps as good a resting place as any 
this side the grave. Yours, truly, Charles 
Goodyear." 

"I believe," said Mr, Webster, in his noble 
speech in this case, "that the man who sits 
at this table, Charles Goodyear, is to go down 
to posterity in the history of the arts in this 
country, in that great class of inventors, at 
the head of which stands Robert Fulton, in 
which class stand the names of Whitney, and 
of Morse, and in which class will stand 'non 
post lonso intervallo,' the humble name of 
Charles Goodyear, Notwithstanding all. the dif- 
ficulties he encountered he went on. If there 
was reproach, he bore it. If poverty, he suf- 
fered under it; but he went on, and these peo- 
ple followed him from step to step, from 1834 
to 1839, or until a later period, when his in- 



to Northampton; in .1841, he removed to 
Springfield. His experiments were still go- 
ing on at Woburn; as Hayward had come 
into his employment again for one year, 
from April, 1841. At Springfield, Goodyear 
continued his experiments, tih he had so far 
perfected his invention, as to apply for a pat- 
ent. This was in January, 1844. He then 
went to Naugatuek, in Connecticut, and 
started a factory, and soon after vulcanized 
India rubber became one of the most useful, 
extensive and best known products of civil- 
ized life. 

The great peculiarity of the vulcanizing 
process may be thus stated: If you take a 
compound of sulphur and rubber in a dry 
state, and grind and mix them together, and 
apply heat, the consequence is, that the sub- 
stance softens and softens as the heat in- 
creases, until it reaches a certain height in 
the thermometer, say 212° Fahrenheit. All 
the experimenters but Goodyear, while they 
knew the effect of heat to a certain extent, 
and knew that it was valuable in producing 
the compound of the gum with sulphur, yet 
having found that a considerable degree of 
heat softened and rendered it more and more 
plastic, were of opinion, naturally enough, 
that if heat were carried still higher, the 
whole substance would melt. They rea- 
soned a priori, and founded their conclusions 
upon a general knowledge of the effect of 
heat. But Goodyear, as the result of untir- 

vention was completed, and then they opened 
their eyes with astonishment. They then saw 
that what they had been treating with ridicule, 
was sublime; that what they had made the 
subject of reproach, was the exercise of great 
inventive genius; that what they had laughed 
at was the perseverance of a man of talent 
with great perceptive faculties, with indomita- 
ble perseverance and intellect and had brought 
out a wonder as much to their astonish- 
ment, as if another sun had risen in the hemi- 
sphere above. He says of his cell in the debt- 
or's jail, that 'it is as good a lodging as he 
may expect this side the grave;' ne hopes his 
friends will come and see him on the subject 
of India rubber manufacture; and then he 
speaks of his family and of his wife. He had 
but two objects, his family and his discovery. 
In all his distress, and in all his trials, his 
wife was willing to participate in his suffer- 
ings, and endure everything, and hope every- 
thing; she was willing to be poor; she was 
willing to go to prison, if it was necessary, 
when he went to prison; she was willing to 
share with him everything; and that was his 
only solace. May it please your honors, there 
is nothing upon the earth that can compare 
with the faithful attachment of a wife; no 
creature who for the object of her love, is so 
indomitable, so persevering, so ready to suf- 
fer and to die. Under the most depressing cir- 
cumstances, woman's weakness becomes mighty 
power; her timidity becomes fearless courage; 
all her shrinking and sinking passes away, and 
her spirit acquires the firmness of marble — 
adamantine firmness, when circumstances drive 
her to put forth all her energies under the in- 
spiration of her affections. Mr, Goodyear sur- 
vived all this, and I am sure that he would 
go through the same suffering ten times again 
for the same consolation. He carried on his 
experiments perseveringly, and with success, 
and obtained a patent in 1844 for his great in- 
vention," 
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ing experiment, found out, that although the 
application of heat produced a melting effect 
upon this compound, rendering it more and 
more plastic and soft, as the degree of heat 
augmented, yet when that heat, going on, 
had got up to a certain much higher degree, 
its effect was the reverse of what it had 
l)een, and then the rubber composition com- 
menced to vulcanize and harden; in fact to 
make metallic, the vegetable substance. 
And in adding to the compound of sulphur 
and gum used by Hayward, a carbonate or 
other salt, or oxide of lead, and subjecting 
the whole to this high degree of heat, was 
the distinguishing merit of Goodyear's pro- 
cess. 

Mr. Choate, against the injunction. 

No case can be produced, in which such an 
injunction was decreed unless on a reference 
by assent to the chancellor. In Bacon v. 
Jones- (decided in 1S39) 4 Mylne & 0. 433, 
Lord Cottenham says, after a cause comes 
to a hearing, without a trial at law, the court 
may proceed and grant an injunction "al- 
though this is certainly not very likely to 
happen, and I am not aware of any case in 
which it has happened." This doctrine is 
thus summed up in Drewry, Inj. c. 3, § 6: 
*'The ultimate object of a bill in equity to 
protect a patent is a perpetual injunction 
which can in general only be granted at the 
hearing, and it has been very lately decided 
that where a patentee files a bill alleging in- 
fringement and praying an account and per- 
petual injunction, but does not immediately 
_or within any reasonable time apply for an 
interlocutory injunction, he cannot have a 
perpetual injunction at the hearing, if the 
defendant raises a question as to the validity 
of the title, nor will he be allowed to retain 
the bill with liberty to bring an action; for 
the court will not permit the plaintiff to de- 
lay to the hearing the trial of the legal right 
which he might have had at any time after 
filing the bill, and thus to put the defendant 
in a position to have a chanceiy suit hanging 
•over him for years. The course the court 
will adopt in such a case will be to dismiss 
the bill with costs." In Motley v. Down- 
man (A. D. 1837) 3 Mylne & 0. 14, Lord Cot- 
tenham says: "I can hardly conceive of a 
■case in which the court will at once inter- 
fere, by injunction, and prevent a defendant 
from disputing the plaintiff's legal title." 

2. In this jurisdiction, chancery deals with 
legal and not with equitable rights. It will 
therefore refer to the common law to deter- 
mine the existence of the right, which, when 
established, it will protect 'Harman v. 
Jones, 1 Craig & P." 299. 

3. The whole series of cases, both English 
and American, are an uniform administra- 
tion of this doctrine. Dodsley v. Kinners- 
ley (1761) Amb. 406; Baskett v. Cunning- 
ham (1702) 2 Eden, 138; Hill v. Thompson 
(1817) 3 Mer. 622; Sullivan v. Redfleld (1825) 
[Case No. 13,597]; Rogers v. Abbott (1825) 
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[Id. 12,004]; Ogle v. Ege (1820) [Ed. 10,462]; 
Martin v. Wright (1833) 6 Sim. 297; Bram- 
well V. Halcomb (1836) 3 Mylne & C. 739; 
Motley V. Downman (1837) Id. 14; Bacon v. 
Spottiswoode (1839) 1 Beav. 382; Bacon v, 
Jones (1839) 4 Mylne & C. 433; Collar d 
V. Allison (1839) Id. 487; Harman v. Jones 
(1841) 1 Craig & P. 299; Spottiswoode v. 
Clarke (1846) 2 Phillips, 154; Stevens v. 
Keating (1847) Id. 333; and in Pidding v. 
Pranks (1849) 1 MacN. & G. 50. 

4. The answer, it is to be observed, denies 
entirely the validity of the complainant's pat- 
ent, and his -merits generally. "A denial, in 
answer as to the validity of the patent, or the 
fact of infringement, will be sufficient to en- 
title the defendant to further investigation in 
an action at law." Curt Pat. § 340. 

5. Day claims \mder a patent himself. 
Drewry (Inj. c. 3, § 4) says: "It was held in 
an early case, that in a conflict between par- 
ties both claiming under patents, the court 
could not grant an injunction till the right 
had been tried at law, and I am not aware 
of any modern decision overruling this doc- 
trine as to a conflict between two patents." 
Ciurtis (Pat. § 339) thus confirms the rule: 
"It seems that where both parties daim tm- 
der patents, the court cannot grant an injunc- 
tion until the rights have been tried at law." 

On the question of originality, the counsel 
then went into an analysis of the evidence 
showing with great labour a case, which was 
essentially that set forth in the statement, 
and arguing from it, that the discoveries of 
Hayward and others took from Goodyear the 
merit of such originality as was requisite 
to sustain a monopoly. 

Mr. Webster, for the injunction. 

1. It never was an 'absolute rule of law 
in England, that the jury trial should precede 
a perpetual injunction. The question wheth- 
er such a trial should be ordered, has been 
determined according to the sound discretion 
of the court. Hindmarch says, in his treatise 
pn Patents (pages 216, 356) : "If no action has 
been tried between the parties, the court 
may either itself determine any question rais- 
ed respecting the validity of the patent, or 
may send the question to a court of law to be 
determined, retaining the bill until the ques- 
tion is determined." Few v. Guppy, 1 Mylne 
& 0. 487. 

2d. The eases inEnglandin which an injunc- 
tion was refused at the hearing, were pre- 
sented on the pleadings only, not on plead- 
ings and proofs; and the court punished the 
plaintiff for laches, in not taking some means 
to have his title tried. Such is the case of 
Bacon v. Jones, 4 Mylne & C. 433, cited and 
relied on by the other side. The first sentence 
of Lord Cottenham's opinion confirms oiu* 
view of the case. And in the course of his 
opinion, the chancellor says: "In this case I 
have not heard any reason suggested why 
the plain and ordinary course was not taken 
by the plaintiffs of previously establishing 



GOODYEAR (Case No. 5,569) 



[10 Fed. Cas. page 682J 



their right at law." In another case (Wilson 
V. Tindal, "Webst Pat. Cas. 730) Lord Lang- 
dale says, after speaking of an interlocutory 
injunction: "Notwithstanding this order, the 
defendant may put in his answer; he may 
displace all affidavits which have been filed 
on both sides. The plaintiff and the defend- 
ant may respectively proceed to evidence; 
they may bring their cause on for hearing, 
and upon the hearing of the cause, the whole 
case, the law regarding the patent, and the 
facts which will appear upon the deposi- 
tions will have to be reconsidered and that re- 
consideration may for any thing that can be 
Icnown to the contrary, justly end in a result 
different from that which I have come to 
upon the present occasion. The defendant 
having his option to adopt this course of pro- 
ceeding, has at the bar expressed his desire to 
have this matter tried at law." And he re- 
mai'ks: "It is not Mie right of parties in ev- 
ery case to have an action tried in a court of 
law; it is a question of convenience, and the 
court is to exercise a fair discretion." 

3d. Our case is presented on the entire proofs 
taken by both parties in this very cause, and 
directed to be read in the cause by order of 
this court. 

4th. The court has the power to determine 
the cause on the entire merits, and should do 
so imless there is either a positive rule of 
law, or some controlling necessity rectuii*ing 
aid from a jury. There Is no such law or 
necessity. It is settled that when equity di- 
rects a trial at law, it yet has the power to 
disregard the finding of the jury, and pro- 
ceed to decree according to its own views of 
the case. That covers the whole ground. If 
you are not obliged to regard the finding of 
a jury when it comes before you, then of 
course, it must be in -discretion whether to 
award an issue or not. This judicature is 
composed of two judges. There is a mass 
of testimony respecting a patent-right, and 
an alleged violation of that patent-right. The 
court has listened with great patience to the 
reading of that evidence and to the com- 
ments upon it. We leave it with the court, 
thus acquainted with the evidence, seeing* 
the enth'e case, to say whether it feels that its 
conscience needs to be enlightened as to the 
merits of this controversy by a trial at the 
bar of this court or elsewhere. Is there in 
this judicature a member who feels a reason- 
able conscientious doubt on any vital ques- 
tion of fact in this cause? It is proper to 
state it in that way because it is a question of 
discretion. It is not a question of right to be 
demanded on the one side or the other; it is 
a question of discretion (Harmer v. Plane, 14 
Ves. 130, 131), arising after the collection of 
a vast body of evidence, after the promulga- 
tion of that evidence, after a final hearing of 
that evidence, and when the cause is ripe for 
decision, and a perpetual injunction, unless 
the court feels conscientiously that there is 
something affecting the right of the parties 
still imtold, which they cannot with con- 



scientious conviction settle themselves, and in 
regard to which they have conscientious rea- 
sons to believe a jiny would enlighten them. 
The cases, where there is the disposition to 
send questions of equity to law, to be tried in 
the progress of an equity suit, are much less 
usual in our practice than in England. They 
are left more to the good sense of our tii- 
bunals. The necessity of expediting business, 
and the fact which every body knows, that a 
com't of enlightened judges is not only aa 
competent, but more competent to settle ques- 
tions arising under the consti'uction of a pat- 
ent, so often mixed of law and facts, (for 
there is hardly a question that is not mixed 
of law and facts arising under a patent,) a 
combination of them leads courts not useless- 
ly to send patents to law, to be ti-ied by a 
jury. 

IL There is not a single question of fact in 
the case we have said, on which the court can 
feel the least 'doubt. We assert that Good- 
year is the fii-st man upon whose mind the 
idea ever flashed, or to whose intelligence the 
fact ever was disclosed, that by carrying heat 
to a certain height it would cease to render 
plastic the India rubber, and begin to harden 
and metallize it. If there is a man in the 
world who found out that fact before Good- 
year, who is he? Where is he? On what 
continent does he live? Who has heard of 
him? What books treat of him? What man 
among all the men on earth has seen him, 
known him, or named him? Yet it is certain 
that this discoveiy has been made. It is certain 
that it exists. It is certain that it is now a 
matter of common knowledge all over the 
civilized world. It is certain that ten or 
twelve years ago it was not knowledge. It 
is certain that this curious result has grown 
into knowledge by somebody's discovery and 
invention. And who is that somebody? If 
Goodyear did not make this discovery, who 
did make it? Who did make it? If the other 
side had endeavoured to prove that some one 
other than Mr. Goodyear had made this dis- 
covery, that would have been fair. But they 
do not meet Goodyear's claim by setting up a 
distinct claim of any body else. They attempt 
to prove that Goodyear was not the inventor, 
by little shreds and patches of testimony. 
Here a little bit of sulphur, and there a little 
parcel of lead; here a little degree of heat, a 
little hotter than would warm a man's hands, 
and in which a man could live for ten minutes 
or a quarter of an hour; and yet they never 
came to the point. There are birda which fly in 
the air, seldom lighting, but often hovering. 
Now this is a question not to be hovered over, 
not to be brooded over, and not to be dealt 
with as an infinitesimal quantity of small 
things. It is a case calling for a manly admis- 
sion and a manly defence. I ask again, if ^ 
there is any body else than Goodyear who 
made this invention, who is he? Is the dis- 
covery so plain that it might have come about 
by accident? It is likely to work important 
changes in the arts every where. It intro- 
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duces quite a new material into the manufac- 
ture of tlie arts, that material teing nothing 
less than elastic metal. It is hard like metal, 
and as elastic, as pure original gum elastic 
It is as great and momentous a phenomenon 
occurring to men in the progress of their 
Icnowledge, as it would be for a man to show 
that iron and gold could remain iron and 
gold, and yet become elastic lilie India rub- 
ber. It would be just such another result. 
Now, this fact cannot be denied; it cannot be 
secreted; it cannot be kept out of sight; some- 
body has made this invention. That is cer- 
tain. Who is he? There is not in the world 
a human being that can stand up, and say 
that it is his invention, except the man who 
is sitting at that table. The learned counsel 
may prove that A, made a part, and B. made 
a part, and C. made a part, but A., B., C, and 
D., and all the rest of the alphabet disclaim 
this as their invention. I say, therefore, at 
this* hour in which I have the honour to be 
speaking to this court, that there is not a 
man on the foot-stool who pretends this is his 
invention but one— not a man. Is that not 
enough? The invention exists. Every body 
knows and understands it, and every body 
conn'ected in former times with the manufac- 
ture of India rubber has been astonished and 
surprised at it There have been many re- 
spectable witnesses in this case, and the best 
and most intelligent of them say, after hav- 
ing been engaged in attempts in this manu- 
facture for years and years, losing their time 
and fortunes, they never heard of or imagined 
any such thing, as the vulcanization of rub- 
ber until Goodyear's invention was made. 

GRIER, Circuit Justice. It is true that in 
England the chancellor will generally not 
gi-ant a final and perpetual injunction in pat- 
ent cases, when the answer denies the valid- 
ity of the patent, without sending the parties 
to law to have that question decided. But 
even there the rule is not absolute or imiver- 
sal; it is a practice founded more on con- 
venience than necessity. It always rests on 
the sound discretion of the court A trial at 
law is ordered by a chancellor to infoi*m his 
conscience; not because either party may 
demand it as a right or that a court of 
equity is incompetent to judge of questions of 
fact or of legal titles. In the courts of the 
United States, the practice is by no means 
so general as in England, or as it would be 
here, if the trouble of ti*ying issues at law 
devolved upon a diffex-ent court 

Cases involving inquiries into the most 
complex and difficult questions of mechanics 
and philosophy, are becoming numerous in 
the courts. Often questions of originality, 
and infringement of patents, do not depend 
so much on the credibility of witnesses or 
the weight of oral testimony, as on the appli- 
cation of principles of science and law to ad- 
mitted facts. It is true, that in matters of 
Opinion, both mechanics and learned pro- 
fessors will differ widely. But still the ques- 



tion is not to be decided by the number* 
credibility, or respectability, of such wit- 
nesses; but by the force and weight of the 
reasons given for their respective opinions. 
It is no reflection on trial by jm-y to say, 
that cases frequently occur, in which ten out 
of twelve jurors do not understand the prin- 
ciples of science, mathematics, or philosophy, 
necessary to a correct judgment of the case. 
Besides, much of the time of the courts is 
lost, where twelve men will not agree upon 
any verdict; or when they have agi"eed, the 
conscience of the chancellor, instead of feel- 
ing enlightened, rejects it altogethei*. 

A select or special jury of philosophers, if 
they could be got would perhaps not prove 
more satisfactory or obviate the difficulty. 
In a late case involving the validity of 
Slorse's telegraph patents, which was heard 
in Philadelphia, a final injunction was de- 
creed without a verdict to establish the pat- 
ents; and many other cases might be cited 
from other circuits, if necessary, in support 
of this practice, showing that the com-ts of 
the United States do not always consider it 
a proper exercise of their discretion to order 
such issues to be tried at law, before grant- 
ing a final injunction. 

In the present case there are many reasons 
why the court will not thus exercise their 
discretion: 1st. Because this case has been 
set down for final hearing on the exhibits and 
proofs, without any motion or order of the 
coml for such an issue. 2d. After a patient 
hearing of very able counsel, and a careful 
consideration of the testimony, the court feel 
no doubt or difficulty on these questions, 
which would be removed or confirmed by a 
verdict. 3d. It would require three or four 
weeks at least to try this case before a jury, 
if this library of testimony were read to 
them; and at least as many months, if the 
witnesses were examined viva voce, as they 
probably would be; and, after all this ex- 
penditiu;e of time and labom*, it is even more 
than prouable, that ft'om the confusion cre- 
ated by the. great length of the testimony and 
argument in court, or the force and effect of 
those" urged from without, no verdict would 
be obtained, and most certainly none that 
would alter the present conviction of the 
court. 

"Without requiring the aid of a jury, we 
shall therefore proceed to examine the ques- 
tions both of fact and law, which affect the 
validity of the complainant's patents. 

(After doing this, THE COURT concluded 
with the following remarks.) 

. The testimony shows that many persons 
had made experiments— that they had used 
sulphur, lead, and heat before . Goodyear's 
patents, and probably, before his discovery. 
But to what purpose? Theh* experiments 
ended in discovering nothing, except, per- 
haps, that they had ruined themselves. The 
gi'eat difference between them and Goodyear 
is, that he persisted in his experiments, and 
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finally succeeded in perfecting a valuable dis- 
covery, and they failed. It is usually the 
ease, wlien any valuable discovery is made, 
or any new machine of great utility has 
been invented, that the attention of the pub- 
lic has been turned to that subject previously; 
and that many persons have been making re- 
searches and experiments. Philosophers and 
mechanicians may have, in some measm'e, 
anticipated, in their speculation, the possi- 
bility or probability of such discovery or in- 
vention; many experiments may have been 
unsuccessfully tried, coming very near, yet 
falling short of the desired result. They have 
produced nothing beneficial. The invention, 
when perfected, may truly be said to be the 
culminating point of many experiments, not 
only by the inventor, but by many others. 
He may have profited indirectly by the un- 
successful experiments and failures of others; 
but it gives them no right to claim a share 
of the honour or the profit of the successful 
inventor. It is when speculation has been re- 
■dticed to practice, when experiment has re- 
sulted in discovery, and when that discovery 
has been perfected by patient and continued 
experiments— when some new compound, art, 
manufacture, or machine, has been thus pro- 
duced, which is useful to the public, that the 
party making it becomes a public benefactor, 
and entitled to a patent 

And yet when genius and patient persever- 
4ince have at length succeeded, in spite of 
sneers and scoffs, in perfecting some valua- 
ble invention or discovery, how seldom is it 
followed by reward! Envy robs him of the 
honour, while speculators, swindlers, and 
pirates, rob him of the profits. Every un- 
successful experimenter who did, or did not, 
come very near making the discovery, now 
claims it Every one who can invent an 
improvement, or vary its form, claims a right 
to pirate the original discovery. We need not 
summon Morse, or Blanchard, or Wood- 
worth, to prove that this is the usual history 
of every great discovery or invention. 

The present case adds another chapter to 
this long and uniform history. But not- 
withstanding the indomitable energy and per- 
severance with which this attempt to in- 
validate the patent has been pursued, the 
volumes of testimony with which it is op- 
pressed, and the gi-eat ability with which it 
has been canvassed in the argument, we are 
•of opinion that the defendant has signally 
failed in the attempt to show that himself or 
any other person discovered and perfected 
the process of manufacturing vulcanized 
India rubber before Goodyear. We shall 
give therefore our dea'ee of perpetual in- 
junction. 

[Patent No. 3,633 was granted to C. Good- 
year, .Tune lu, 1844; reissued December 25, 
1849 (No. 150). For other cases involving this 
patent, see note to Goodyear v. Central R. Co., 
Case No. 5,503.] 
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Case 'No. 5,570. 

GOODYEAIl et al. v. DUNBAR et al. 

[3 Wall. Jr. 310; 1 Fish. Pat Cas. 472; 18 Leg. 
Int. 397.] 1 

Circuit Court D. New Jersey. Nov. Term, 18G0. 

IsjuNCTiox — Patents— Willful Iufrixgeiiest — 

Mistake of Law ob Fact — ^Inteufeu- 

iXG Patents. 

1. The remedy by injunction, though neces- 
sary in certain cases to do complete justice, is, 
nevertheless, one which should always be cau- 
tiously granted, and more especially where it is 
demanded before a decree of the court on final 
hearing of tlie merits. 

2. If the defendant shows a belief that he has 
a just defense, and is not a willful pirate of the 
plaintiff's invention, it should be a case of an 
evident mistake of law or fact, or both, in the 
defense which he sets up, which will justify the 
court in using their festinum remedium. 

[Cited in American Nicholson Pav. Co. v. 
City of Elizabeth, Case No. 312; Sargent 
Manuf 'g Co. v. Woodruff. Id. 12,308; Yuenj?- 
lingv. Johnson, Id. 18,195; Edison Electric 
Light Co. V. Columbia Incandescent Lamp 
Co., 56 Fed. 498.] 

3. Where the defendant is acting under let- 
ters patent, which cover his process or machine, 
he has a prima facie right to continue his manu- 
facture, and "should not be disturbed by a pre- 
liminary injunction. , 

This was a motion [by Charles Goodyear 
and the New England Car Spring Company] 
for a provisional injunction, to restrain the 
infringement of letters patent [No. 3,633] 
granted to Charles Goodyear, Jime 15, 1844, 
and reissued [No. 156] December 25, 1849. 
The process consisted in mixing rubber and 
sulphur in certain proportions, and subject- 
ing the compound to a high degi-ee of heat 
The claims of the reissued patent were as 
follows: "What I claim as my invention, 
and desire to secm-e by letters patent, is the 
cuiing of caoutchouc, or India rubber, by 
subjecting it to the action of a high degree 
of artificial heat, substantially as herein de- 
scribed, and for the purpose specified. And 
I also claim the preparing and curing of the 
compound of India rubber, sulphur and a 
carbonate or other salt or oxide of lead, by 
subjecting the same to the action of artifi- 
cial heat substantially as herein described." 

The defendants [Hiram P. Dunbar and 
Henry W. Joslin] claimed under letters pat- 
ent gi-anted to Hem-y W. Joslin, Januaiy 11, 
1859, for an "improvement in the ti*eatment 
of India rubber," which consisted in com^ 
bining sulphm:et of zinc with India rubber 
or caoutchouc, and submitting the compound 
thus formed to the action of heat, by which, 
in its nature and qualities it becomes so al- 
tered as not to be affected by heat, unless of 
a higher temperature than that used in its 
preparation. The claim of Joslin's patent 
was as follows: "The use and employment 
of sulphuret of zinc, either artificial or native, 
substantially prepared by the aforesaid pr-o- 

1 [Reported by John William Wallace, Esq., 
and by Samuel S. Fisher, Esq., and here com- 
piled and reprinted by permission. The sylla- 
bus and statement are from 1 Fish. Pat. Cas. 
472, and the opinion is from 3 Wall. Jr. 310.] 
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cess described, in combination with India 
rubber, for tlie purpose of curing or vulcan- 
izing it in form and manner as set forth, 
without the use of free sulphur in any way, 
in combination with the rubber." 

E. N. Diclierson and James T. Brady, for 
complainants. 
Joseph P- Bradley, for defendants. 

GRIBR, Circuit Justice. The defendant, 
in virtue of his patent, has a prima facie legal 
right to manufacture his compoimd by his 
process. "Whether this process is a mere 
colorable change from the older patent, or 
whether his manufagture is the same com- 
bination or compound with that described in 
the plaintiffs patent, is the great question in 
dispute between the parties. So far as the 
judgment of the patent office affects the case, 
this question may be considered as having 
been decided in favor of defendant The 
issue between the parties is an important 
one, and not a question of such easy solution 
as some may thinlz at first view. But I do 
not feel called upon to decide it on the pres- 
ent motion. It is enough for the present 
that the defendant is acting xmder apparent 
legal authority, "prima, facie" good; having 
the decision (ex parte, it is true, and there- 
fore not conclusive) of what has been called 
a "quasi judicial tribunal." 

It is possible that on a final hearing I may 
differ in opinion with them, and quite as pos- 
sible that a higher ti-ibunal might differ with 
rae. The question is, therefore, at this time: 
"Ought I, .under such circumstances, to issue 
a preliminary injunction, and give the plain- 
tiff a remedy before he has established his 
right on a final hearing?" By doing so I 
may do an irreparable wrong to the defend- 
ant, in breaking up his ti-ade qr business. If 
the plaintiff should be injured by the contin- 
uance of defendant's manufacture, he will re- 
cover ample damages by the final decree of 
the comrt; as there is no allegation that de- 
fendant is insolvent, or likely to bepome so. 
The motion for a preliminary injunction is 
therefore overruled. ' But the defendant is 
ordered to keep an account of all that is 
manufactured and sold by him. 

I may here say for the information of the 
bar, that whenever a defendant presents a 
case showing a bonil fide issue in fact or law, 
or, as in this case, a prima, facie right to con- 
tinue his manufacture, founded on a decree 
of the patent office, and a consequent public 
grant, I will not grant a preliminary injunc- 
tion, and thus issue execution before judg- 
ment I will not decide the whole merits of 
a bona, fide issue in fact, on ex parte affi- 
davits, nor anticipate the final judgment of 
the court on the legal questions, as if they 
had been brought out on a demurrer. 

The remedy by injunction, though neces- 
sary in certain cases to do complete justice, 
is neveilheless one which should always be 
cautiously granted, and more especially 



where it is demanded before a decree of the 
court on final hearing of the merits. If the 
defendant shows a belief that he has a just 
defence, and is not a willful pirate of the- 
plaintiff's invention, it should be a case of 
an evident mistake of law or fact, or both,, 
in the defence which he sets up, which will 
justify the com*t in using their festinum 
remedium. Injunction refused; but the de- 
fendant ordered to keep an account 

[For other cases involving patent No. 3,633, 
see note to Goodyear v. Central K. Co., Case- 
No. 5,563.] 



Case K"o. 6,671. 

GOODYEAR v. EVANS. 

[6 Blatehf. 121; 3 Fish. Pat Cas. 390.] i 

Circuit Court, S. D. New York. April 23, 1S6S>. 

Patents— Construction op Reissue — Infuinge- 
WENT— Adyehse Patents— PkimjL Fa- 
cie Right to Use. 

1. The reissued letters patent, Nos. 556 and 
557, granted to Henry B. Goodyear, administra- 
tor of Nelson Goodyear, May ISth, 1S5S, for 
an "improvement in the manufacture of India- 
rubber, ' on the surrender of the original patent 
granted to Nelson Goodyear, May 6th, ISol, are 
valid. 

2. It is an infringement of those reissued pat- 
ents to use, for dental purposes, India-rubber 
prepared in accordance with letters patent grant- 
ed to Edwin L. Simpson, October 16th, 1866, 
for an "improvement in dental rubber," and to 
vulcanize it, and then to use the product 

3. The Simpson patent is not an adverse pat- 
ent to the Goodyear reissues, or one for the- 
same invention covered by the Goodyear reis- 
sues, and does not confer upon the holder of it 
any prima facie right to use, without license, any 
thing covered by the Goodyear reissues, or war- 
rant the withholding of an injunction to restrain 
a party working under the Simpson patent from 
infringing the Goodyear reissues. 

[Approved in Goodyear v. Berry, Case No. 
5,556.] 

In equity. This was a; motion for a provi- 
sional injunction to restrain the defendant 
[George Evans] from infringing letters patent 
[No. 8,075] for an "improvement in the manu- 
facture of India-rubber," granted to Nelson 
Goodyear, May 6, 1851, reissued in two di- 
visions, Nos. 556 and 557, to Henry B. Good- 
year, administrator of Nelson Goodyear, de- 
ceased, and extended to said administi-ator 
for seven years from May 6, 1S65. So much 
of the inventions covered by said reissues as 
applied to dentistry and dental purposes was 
assigned to the Goodyear Dental Vulcanite 
Company. The claims of the original and re- 
issued patents of Goodyear will be found in 
the report of Goodyear v. Honsinger [Case 
No. 5,572]. The defendant claimed to manu- 
facture dental plates under letters patent 
granted to Edwin li. Simpson for "improve- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher. Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 6 Blatehf. 121, 
and the statement is from 3 Fish. Pat Cas. 
300.3 
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ment in dental rubber," October 16, 1866, the 
specification of which is as follows: 

"To all whom it may concern: Be it known, 
that I, Edwin K Simpson, of Bridgeport, in 
the county of Fairfield and state of Connecti- 
cut, have invented a new improvement in 
dental rubber, and I do hereby -declare the 
following to be a full, clear, and exact de- 
scription of the same: The rubber now used 
for dental purposes has incorporated with it 
large proportions of free sulphur, for the pur- 
pose of vulcanizing the rubber after it is 
formed. The odor and taste occasioned by 
the presence of this sulphur is extremely ob- 
noxious to many persons, and occasions the 
principal, if not the only, objection to the use 
of rubber for dental purposes. To overcome 
tliis objection, and produce vulcanized rubber 
for dental purposes without the actual or ap- 
parent presence of sulphur, is the object of 
my invention, and consists in preparing the 
rubber for vulcanizing by the introduction of 
a peculiar vulcanizing compound for which I 
have applied for letters patent in even date 
herewith; and that others skilled in the art 
may be enabled to prepare and use my im- 
proved rubber, I will proceed to describe my 
manner of so doing. I will first describe the 
vulcanizing compound, as set forth in the 
specification accompanying my application for 
patent as aforesaid. I first boil linseed or 
other vegetable oil to the consistency of honey 
rthis I do to facilitate the preparation), thor- 
oughly mix two ounces of benzoin gum with 
one pound of pulverized sulphur; then to 
each quart of the boiled oil add one pound of 
the prepared sulphur, carefully subjecting this 
mixture to a moderate heat, sufficient only to 
cause the two substances to react upon each 
other until they pass from a semi-fluid to a 
semi-hard state, having a honeycomb or 
spongy appearance. This forms my vulcaniz- 
ing compound, and differs from that patented 
to me February 28, 1865, in that the benzoin 
gum is added, which, by its vaporizing qual- 
ities, more perfectly expels the fumes of the 
sulphur as well as the odor from the oil, and 
renders the compound nearly, if not perfect- 
ly, odorless, and when combined with India- 
rubber, or similar gums, and subjected to a 
regulated heat, will cause the same to under- 
go the change known as vulcanizing. To pro- 
duce my rubber for dental purposes, to one 
pound of India-rubber or gutta pereha, add 
ten to fourteen ounces of my above described 
compound; the greater the quantity of the 
compound the harder will be the rubber. 
After curing, twelve ounces I believe to be 
the proper quantity for general purposes. 
Thoroughly mix the compound and rubber 
by grinding between warm rolls. To produce 
the requisite color, I add chrome red, or lake 
pink, in quantities to produce the requisite 
color, and when thoroughly mixed, the sub- 
stance will be in a plastic state, and in this 
state rolled into thin sheets and ready for the 
dentist's. use. The dentist forms the plate in 
the ordinary manner- for other rubber, and 



when so formed, it should be subjected to a 
heat of 320 degrees Fahrenheit, for about four 
hours, proportionately less time as the degree 
of heat is greater; otherwise treat as ordi- 
nary rubber, and the plate thus prepared will 
be as tasteless and odorless as metal plate, 
and will not tarnish the fillings or other gold 
in the raouth of the wearer. Having, thei'e- 
fore, thus fully described my invention, what 
I claim as new and useful, and desire to se- 
cure by letters patent, is: Combining the 
within described vulcanizing compound with 
India rubber in the proportions herein named, 
and substantially in the manner and for the 
purposes specified. Edwin L. Simnson." 

C. F. Blake, A. Pollok, and C. M. Keller, 
for complainants. 
H. T. Blake and S. D. Law, for defendant 

BLATCHFORD, District Judge. The reis- 
sued patents in this case cover the invention 
of what is known as "hard India-rubber." 
Reissue No. 556 is for the process, and re- 
issue No. 557 is for the product. No. 556 
claims "the combining of sulphur and India- 
rubber, or other vulcanizable gum, in pro- 
portions substantially as specified, when the 
same is subjected to a high degree of heat, 
substantially as specified according to the 
vulcanizing process of Charles Goodyear, for 
the pprpose of producing a substance or man- 
ufacture possessing the properties or qualities 
substantially such as described, and this I 
claim, whether the said compound of sulphiiir 
and gum be, or be not, mixed with other in- 
gredients, as set forth." No. 557 claims "the 
new manufacture or substance herein above 
described, and possessing the substantial prop- 
erties herein described, and composed of In- 
dia-rubber, or other vulcanizable gum, and 
sulphur, in the proportions substantially such 
as described, and, when incorporated, sub- 
jected to a high degree of heat, as set forth, 
and this I claim, whether other ingredients 
be, or be not, used in the preparation of the 
said manufacture, as herein described." The 
Goodyear Dental Vulcanite Company, who 
are joined as plaintiffs in this suit, are the 
owners of the exclusive right under the re- 
issued patents, for the extended term, to the 
inventions covered thereby, as applied to 
dentistry, and for dental uses, within and 
throughout the United States. The bill al- 
leges an infringement of the reissued patents 
by the defendant, by the manufactui'e, use, 
and sale of hard rubber for dental purposes, 
and by the making and using of hard rubber 
for plates for artificial teeth, and by the sale of 
such plates, such hard rubber being made 
substantially according to the process describ- 
ed in the reissued patents. It is shown, that 
the defendant has made dental plates for arti- 
ficial teeth, and artificial gums and palates, 
of India-rubber, manufactured in accordance 
with letters patent of the United States, grant- 
ed to Edwin t,. Simpson, October 16th, 1866, 
for an "improvement in dental rubber," the 



"£10 Fed. Cas. page 687] 



(Case No. 5,571) GOODYEAR 



India-rubber being manufactured by A. R. 
Hale, and the plates being vulcanized by the 
defendant, in the manner described in the Nel- 
son Goodyear patent, with only the difference, 
that the time required for vulcanization is 
longer under the Simpson patent. 

It is claimed on the part of the defendant, 
"that, in using, for dental purposes, India- 
rubber prepared according to the Simpson 
patent, and vulcanizing it, and then using 
the product, he does not employ either tlie 
process or the product covered by the Good- 
jear reissues. These reissued patents have 
been fully sustained by this comrt, after a 
thorough investigation into the novelty of 
the invention and the validity of the patents. 
The main decision in favor of the patents, on 
all the questions involved, was in October, 
1SC2, in the case of Goodyear v. New York 
Gutta Percha Co. ICase No. 5,580], on a 
^nal hearing in equity. Subsequently, in the 
case of Goodyear v. Wait [Id. 5,587], a suit 
brought for an infringement of the patents 
by the manufacture of plates of hard vul- 
canized rubber for artificial teeth, and by the 
sale of plates so made, this court upheld the 
patents against all the defences set up. 
Among those defences were, that the reis- 
sued patents were void, because, on the re- 
Issue, there was a division into two reissued 
■patents, one for the process and tlie other 
for tlie product; that the descriptions in the 
specifications were not sufficiently full and 
-clear; and that the invention, so far as re- 
spects the application of the product to 
dental purposes, had been dedicated to the 
public. On this last point, Mr. Justice- Nel- 
son, in the opinion delivered by him in the 
Q case, held tliat the proofs in the case showed 
that great and extraordinary exertions had 
been made, by the proprietors of the dental 
branch of the patent, to get the article into 
common use, and to prevent piracies, and 
that there had been no dedication or aban- 
donment of their right. 

For the purposes of this motion, therefore, 
all questions must be regarded as settled, 
-except the question, whether it is an in- 
fringement of the Nelson Goodyear patents 
to use hard rubber prepared according to the 
Simpson patent. The Goodyear reissues, in 
their claims, claim, that the India-rubber 
and the sulphur must be combined substan- 
tially in the proportions described in the 
specifications. What are those proportions? 
The specifications state them to be about 
from four ounces to a pound of sulphur to 
a pound of India-rubber. They also state, 
that, in working the vulcanizing process of 
Charles Goodyear (that is, to make what is 
called "soft rubber,") the best results are 
x)btained by tlie use of the smallest propor- 
tional quantity of sulphur which will suf^ 
fice to produce the change termed vulcaniza- 
tion, and which is usually not over one ounce 
of sulphur to a pound of gum, but that so 
small a proportional quantity of sulphur 
would entirely fail to produce the result ob- 



tained by the Nelson ; Goodyear process. 
Again, the specifications say: "The character 
of the new manufacture or substance is de- 
"pendent upon the use of caoutchouc, and a 
sufficiently proportional quantity of sulphm*, 
and a sufficiently high degree of heat, cou- 
tmued long enough to induce the change in- 
dicated; and, although much latitude may 
be taken in the proportional quantity of sul- 
phur, a proportion much less than four 
ounces to the pound of caoutchouc will utter- 
ly fail to produce the new substance or 
manufactmre herein above described." "The 
change indicated" is the production of a 
compound having the "hard and tough prop- 
erties found, in various degi*ees, in ivory, 
"bone, tortoise shell and horn, and the spring- 
like property, under flexure, of whalebone, 
and which, in the process of manufacture, is 
plastic, so that it can be moulded or modelled 
Avith facility into any desired shape, and 
which, when completed, may be wrought 
and polished to as high a degi'ee as any ot 
the native substances for which it is a sub- 
stitute." 

The specification of the Simpson patent says: 
"The mbber now used for dental pm*poses 
has incorporated with it large proportions of 
free sulphur, for the purpose of vulcanizing 
the rubber after it is formed." It is evident, 
-that, by "rubber" here, is meant the com- 
l)ound of India-rubber and sulphur, before 
it is vulcanized, and in the condition in 
which it is when prepared for dental pur- 
poses, and ready to be vulcanized. The 
specification proceeds: "The odor and taste 
occasioned by the presence of this sulphur, 
is extremely obnoxious to many persons, and 
occasions the principal, if not the only, ob- 
jection to the use of rubber for dental pur- 
poses. To overcome this objection, and pro- 
duce vulcanized rubber for dental purposes, 
witiiout the actual or apparent presence ot 
sulphur, is the object of my invention, and 
consists in preparing the rubber for vul- 
canizing by the introduction of a peculiar 
vulcanizing compound." The patentee then 
describes the mode of making this vulcaniz- 
ing compound.* He says: "I first boil lin- 
seed or other vegetable oil to the consistency 
of honey, (this I do to facilitate the prepai-a- 
tion,) tlioroughly mix two ounces of benzoin 
gum with one pound of pulverized sulphur; 
then, to each quart of the boiled oil add one 
pound of the prepared sulphur, carefully 
subjecting this mixture to a moderate heat, 
suflicient only to cause the two substances 
to react upon each other, until they pass 
from a semi-fluid to a semi-hard state, hav- 
ing a honeycomb or spongy appearance." 
He also says, that the benzoin gum, "by its 
vaporizing qualities, more perfectly expels 
the fumes of the sulphur as well as the odor 
from the oil, and renders the compound near- 
ly, if not perfectly, odorless, and, when com- 
bined with India-rubber, or similar gums, 
and subjected to a regulated heat, will cause 
the same to undergo the change known as 
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vulcanizing." To produce the rubber for 
dental purposes, be adds, to one pound of 
India-rubber, from ten to fourteen ounces of 
the vulcanizing compound, twelve ounces be- 
ing the proper quantity for general purposes, 
tbe hardness of the rubber, after curing, in- 
creasing with the increase in the quantity 
of the vulcanizing compound. The com- 
pound and the rubber are thoroughly mixed, 
by being ground between warm rolls, and 
coloring matter is put in, if desired. The 
mixture is plastic, and is rolled into thin 
sheets, and is then ready for the dentist's 
use. The dentist forms the plate in the or- 
dinary manner for other rubber, and then 
vulcanizes it by subjecting it to a heat of 
320 degx-ees, Fahrenheit, for about four 
hours, or for a proportionately less time, 
with a higher degree of heat Otherwise, it 
is treated as ordinary rubber, "and the plate, 
thus prepai-ed, will be as tasteless and odor- 
less as metal plate, and will not tarnish the 
fillings, or other gold, in the mouth of the 
wearer." The claim of the patent is tliis: 
"Combining the within described vulcaniz- 
ing compound with India-rubber, in the pro- 
portions herein named, and substantially in 
the manner and for the purposes specified." 
This specification does not pretend that the 
product formed by combining the vulcaniz- 
ing compound with India-rubber, and sub- 
jecting the mixture to heat until it under- 
goes the change known as vulcanizing, dif- 
fers, in any of its qualities or properties or 
capacities, from the product formed accord- 
ing to the Nelson Goodyear patents, except 
in being tasteless and odorless. It is not 
pretended that it does not possess all the 
properties which the specifications of the 
Nelson Goodyear reissues state are possessed 
by the producj; described in those reissues, 
and all the pi*operties which the product 
formed by the process described in those re- 
issues in fact possesses. It may possess 
some other qualities, such as being tasteless 
and odorless, and thus not obnoxious to those 
who dislike the odor and taste of sulphur, 
and not tarnishing gold, but still it possesses 
all the intrinsic, valuable, .and distinctive 
qualities, as a product, which belong to the 
Nelson Goodyear product It may be an im- 
provement, and patentable, and yet it does 
not follow that it can be made or used with- 
out the permission of the owners of the Nel- 
son Goodyear patents. On the face of the 
Simpson specification, the invention seems to 
be one merely for getting rid of the odor and 
taste of the sulphur used. The specification 
expressly states, that the object of the inven- 
tion of Simpson is to overcome the objection 
to the odor and taste occasioned by the pres- 
ence of free sulphur in the rubber used for 
dental purposes. The patentee does not pre- 
tend that he is not going to prepare hard 
vulcanized nibber, or that he is not going to 
vulcanize it by applying heat to a combina- 
tion of India-rubber and sulphur. On the 
contrary, he says he is going to produce vul- 



canized rubber, and that he is going to do it 
"without the actual or apparent presence of 
sulphur." He does not venture to say that 
he can vulcanize the mbber without the ac- 
tual presence of sulphur, but as the product 
has no odor or taste of sulphur, and thus 
there is no apparent presence of sulphur, he 
says that he produces the vulcanized rubber 
"without the actual or apparent presence of 
sulphur." That sulphur is actually used by 
him in making what he calls his vulcanizing 
compound, is fully set forth in his specifica- 
tion, and the quantity of sulphur is given; 
and the entire point of the invention, as the 
specification discloses it, is, that the benzoin 
gum, by its vaporizing qualities, expels the 
fumes of the sulphur and the odor of the oil, 
and renders the compound odorless. The 
specification then explicitly says, that the 
vulcanizing is effected by subjecting to heat 
the mixture formed by combining with In- 
dia-rubber the compound composed of the 
oil, the benzoin gum and the sulphur. There- 
fore, sulphur is used, — "pulverized sulphur," 
as the specification says. It is actually pres- 
ent, although not apparently present, be- 
cause its fumes are expelled by the use of 
the benzoin gum. It is there for all the 
practical pui-poses of vulcanizing, but it is 
not there to be smelt or tasted. The inven- 
tion of Simpson is clearly, therefore, only an 
improvement' on that of Nelson Goodyear, 
embodying the latter, and not capable of be- 
ing used without using the latter, provided 
it involves tbe use of sulphur in the propor- 
tions covered by the Nelson Goodyear reis- 
sues. 

The plaintiffs produce the depositions of 
four chemical experts, Thomas Antisell, ^ 
chief chemist of the agricultural department ^ 
of the patent oflice at Washington, and for- 
merly chief examiner in said ofiice, Henri 
Erni, formerly chief chemist in said depart- 
ment, and now an examiner in the patent 
ofliee, Dubois D. Parmelee, a chemist in the 
city of New York, and Eben N. Horsford, 
professor of chemistry in Harvard Univer- 
sity. Dr. Antisell has analyzed a piece of 
the vulcanizing compound, made according 
to the Simpson patent, and states its ingredi- 
ents and their proportions. He finds in 100 
parts of it G6.25 parts of rubber and foreign 
matter, 12.25 parts of free sulphur, and 21.50 
parts of coloring matter, and says that it 
contains the ingi-edients, and in the propor- 
tions, described in the Nelson Goodyear reis- 
sues, and that, if heated according to the 
vulcanizing process, hard rubber, such as is 
described and claimed in such reissues, must 
be produced. Erni, Parmelee, and Hors- 
ford say, that they have each examined the 
Simpson specification, with a view of deter- 
mining the proportion of sulphur to the 
pound of rubber, contained in the vulcaniz- 
ing compound described therein. Erni and 
Horsford say, that, by following the speci- 
fication, they find that the compound, when 
vulcanized, does not contain less than four 
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ounces of sulphur to sixteen ounces of rub- 
ber. This they demonstrate by a detailed 
calculation, -which they set forth. Parmelee, 
by following the Simpson specification, cal- 
culates that, in the compound ready for* vul- 
canization, there is about 4% ounces of sul- 
phur to IG ounces of rubber. Erni and Hors- 
ford say, that Dr. Antisell's analysis shows 
4.34 ounces of sulphur to 16 ounces of rub- 
ber; and they and Parmelee say, each of 
them, that his deduction is corroborated by 
Dr. Antisell's analysis, because tliere is, in 
fact, as shown by the analysis, a greater loss 
of linseed oil by heat than is allowed in tlie 
calculations. Erni and Horsford allow a 
loss of one-sixth of the weight of the oil, in 
heating it. Parmelee allows a loss of a lit- 
tle more than one-third of the weight of the 
oil. Emi, Parmelee and Horsford, all of 
them, say, that the compound of Simpson is 
made in accordance with the invention of 
Nelson Goodyear. The result of this analy- 
sis is what was to be expected. The article, 
before analysis, has the properties of the 
Nelson Goodyear hard rubber. It is known 
to be made by the use of sulphur, rubber, 
and heat, under a description which shows 
a use of not less than four ounces of sulphur 
to a pound of rubber. The analysis shows 
that it contains not less than four ounces of 
sulphur to a pound of rubber. Sulphur is 
known to be the vulcanizing agent, and it is 
stated, in the Nelson Goodyear specifications, 
and known to be the fact, that a quantity of 
sulphur not much less than four ounces to a 
pound of rubber, is required to produce, with 
the aid of heat, hard vulcanized rubber. 
Nothing more is needed to establish clearly 
that the use of the Simpson vulcanized prod- 
uct, is an infringement of reissue No. 557, 
and that the manufacture of it by the Simp- 
son process, is an infringement of reissue 
No. 556. 

The reissued patents being fully estab- 
lished, and there being no doubt on the 
question of infringement, there would seem 
to be no doubt of the propriety of granting 
an injunction. But the defendant claims 
that the fact of the issuing of the Simpson 
patent is ground for withholding an injunc- 
tion. The Simpson patent, however, can be 
of no avail to any greater extent than it pur- 
ports to go. It is evidence merely of the 
novelty of what it claims, that is, the com- 
bining with India-rubber a compound, com- 
posed of benzoin gum, sulphur, and oil, pre- 
pared in the manner stated. That is all. 
A patent for such combination cannot con- 
fer upon tlie holder of it even a prima facie 
right to make the combination without the 
license of a person holding a subsisting prior 
valid patent for the combination of sulphur 
and India-rubber, without the benzoin gum 
and the oil, any more than the patent to the 
latter can confer upon the latter the right to 
make, without the consent of the former, the 
combination covered by the patent held by 
IOfed.oas. — M 



the former. The defendant furnishes no ev- 
idence, by' analysis of the Simpson rubber, 
to controvert the analysis testified to by the 
plaintiffs* experts, and all the afiidavits on 
the part of the defendant as to the quantity 
of sulphur contained in Simpson's vulcan- 
ized product, and as to the question of non- 
infringement, are altogether vague, general, 
and' unsatisfactory, and the defendant does 
not satisfactorily meet the deductions and 
calculations drawn by the plaintiffs' experts 
from the language of the Simpson specifica- 
tion. 

No case has been cited in which an injunc- 
tion has been refused, where the subsequent 
patent set up by the defendant contained it- 
self satisfactory evidence on its face, when 
read by experts, that its process involved an 
infringement of the prior patent The Simp- 
son patent, in the sense of the law, and of 
the decisions as to granting injunctions, is 
not an adverse patent, or one for the same 
invention as the plaintiffs', or one conferring 
upon its holder any prima facie legal author- 
thority to use, in working it, any thing be- 
fore patented by the Goodyear reissues. An 
injunction must be issued, as prayed for. 

[For other cases involving these patents, see 
note to Goodyear v. MuUee, Case No. 5,577.1 
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GOODYEAR v. HILLS. 

BACON V. SAME. 

[3 Fish. Pat. Cas. 134.] i 

Suiireme Court, District of Columbia. Dec, 1866. 

Patents— Application' Fon Injonctiox — Valid- 
ity — Rejection op Inventor's Applica- 
tion fob Patent. 

1. The only question arising on an applica- 
tion for injunction is whether the complainant 
presents an uudebatable case. 

2. It becomes the duty of the court not only 
to ascertain the validity of the patent, with 
such certainty as to advise the court that it 
ought to interpose its writ of injunction, but 
also to inquire whether the defendant is in 
contumacy of that right. 

3. The law makers have admonished inven- 
tors and the public that if before an applica- 
tion they suffer more than two years to elapse 
in the use of an invention, they shall abso- 
lutely forfeit all right and title thereto. 

4. As to any laches by which the application 
may be followed, the inventor is left under 
the dominion of common law principles. 

[Cited in Bevin v. East Hampton Bell Co., 
Case No. 1,379.] 

5. When his application is rejected, the judg- 
ment of condemnation by the patent oflSce ad- 
vertises to the country, at least, that he stands 
in no better position than before the appliea- 



1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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tion was made. The country is advised that 
at that stage of the inventioii he has no rights. 

6. More especially is he himself advised by 
rejection, of his want of right, for he is a 
party to the proceedings, and more immediate- 
ly damnified. 

7. The rejection of the application would, at 
least, be regarded, in the logic of equity, as a 
notice to him to proceed with diligence to 
traverse and reverse the judgment of the 
office. 

8. Whether a patent applied for 1855, reject- 
ed in 1856, allowed to sleep for eight years, dur- 
ing which time the invention went into public 
use, and revived by a new application in 18G4, 
is valid, quaere. 

9. "Where an application was made for a pro- 
visional injunction under two patents, in two 
suits, on behalf of the same equitable owner, 
and there appeared to be a community of in- 
terest, advice and policy between them, so 
that an injunction upon one of them which was 
valid, might be made to serve the purpose of 
an injunction upon the other, the validity of 
which was doubtful. Held, that, while an in- 
junction under ths doubtful patent was re- 
fused, the defendant would be allowed to ten- 
der reasonable security for payment for such 
use as he might make of the valid invention. 

In equily- There were two motions, made 
in the supreme court of the District of Colum- 
bia, for provisional injunctions to restrain 
the defendant from infringing two separate 
patents, the legal title to which was vested 
in different parties, who held both in trust 
for the use of the Goodyear Dental Vulcanite 
Company. The first patent [No, 8,075] was 
for an "improvement in the manufacture of 
India rubber," granted to Nelson Goodyear, 
ilay 6, 1851, and reissued to Henry B. Good- 
3'ear, his administrator, Slay IS, 1858, in two 
divisions numbered 556 and 557 respectively. 
The second patent [No. 43,009] was for an 
"improvement in artificial gums and palates," 
granted to John A. Cummings, June 7, 1864, 
and more particularly refeiTed to in the case 
of Dental Vulcanite Co. v, Wetherbee [Case 
No, 3,810]. The defendant -was a dentist in 
the city of Washington who had manufac- 
tured plates or palates for artificial teeth of 
hard rubber, thus, as it was claimed, infrin- 
ging the patents of Goodyear for the product 
and process (Goodyear v. New York Gutta 
Percha Co. [Id. 5,580], and the patent of 
Cummings for the special application of hard 
rubber to artificial gums and palates. 

A. Pollok and J. J. Coombs, for complain- 
ant, 

W. F. Mattingly and J. H. Bradley, for 
defendant. 

CARTTE'R, J. Henry B. Goodyear, as 
the administrator of Nelson Goodyear's es- 
tate, and as the patentee, and Samuel A. 
Duncan, as the sole licensee of the right to 
use the invention for dental purposes, filed 
their bill -against Thomas O. Hills, and ask 
the court to interpose its temporary injunc- 
tion against the use of the process of Good- 
year's invention, and of the material result- 
ing from that process (caiied, I believe, tech- 



nically, "vulcanite"), so far as that material 
and process are appropriated to dental pur- 
poses. The merits of the controversy, as dis- 
cussed before me, are resolved first into the 
consideration of the question whether the 
proper parties are made complainants here; 
and secondly, granting the validity of this 
patent, whether the patentee has forfeited 
his rights to it by a dedication to the public. 

These are the only questions seriously rais- 
ed, although something has been said in re- 
gard to the validity of the patent. The sub-, 
ject of the patent has, under a modification, 
traveled through more than the lifetime of a 
patent, involving expenses which, it is said, 
left the inventor without reward, in consid- 
eration of which fact the commissioner of 
patents very properly, as far as is shown to 
me, granted an extension of seven years. It 
is this extension of the patent which is now 
before the com-t. This patent has been suf- 
ficiently in conti'oversy in the courts and oth- 
erwise to have become an established fact. 
Its Integrity, as appears in the proof, has 
been tested by an expenditure of over two 
hundred thousand dollars, and by repeated 
adjudications in the courts, through a period 
contemporaneous with the life of the original 
patentee. This last grant is made to the in- 
ventor's descendants, in consideration of the 
fact that the original patentee never realized 
any benefit from his genius; and this cor- 
responds to the very familiar history of many 
inventors— that the beneficiaries of the gen- 
eration in which the privilege is granted are 
never to see the fruition of their labors. As 
far as the validity of this patent is concern- 
ed, there can be no question; there ought to 
be no litigation. 

On the question of forfeiture, or dedica- 
tion to the public, I will simply remark, that 
so far from the evidence showing any laches, 
on the part of the owners of the patent, 
which would work such forfeiture or dedica- 
tion, to my mind it shows the most persever- 
ing diligence on their part in asserting and 
maintaining their rights tmder the patent. 
But this patent does not stand alone; and 
it is impossible to consider this case in its full 
merits, without reference to another, which 
is now traveling parallel with it I refer to 
the ease of Josiah Bacon against Thomas O. 
Hills. Bacon is the assignee of one Cum- 
mings, and the trustee of a company now in 
process of formation, a company at present 
existing in its elements ' alone, and waiting 
for the sovereignty of Massachusetts to give 
it a legal being, which company has become 
virtually the assignee of both patents, but an 
assignee in such wise as not to take the legal 
title to these patents from the respective pat- 
entees and their assignees, as the ease ap- 
pears to me. In that regard I think the prop- 
er parties, so far as I am advised, are before 
tlie court, whatever may be the explanations 
of the case made before it reaches a final 
hearing. Under this marriage of the tAvo 
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patents in the interest of the company, com- 
mon agents are appointed, and a common de- 
mand is made upon the dental profession for 
tribute. Wliat the necessity of this may be, 
it is unnecessary to discuss. I can conceive 
that the motive may be to make the more 
meritorious support the defects of the less 
meritorioiis patent— that the patent of shorter 
life may be made to vitalize that having in 
prospect a longer period of duration. But 
whatever may be the motive for the union, 
the union exists, and, as I view it, is material 
to the consideration of the case. 

The Oummings patent, upon which I am 
now commenting, dates its existence, as near- 
ly as I can recollect the facts, from the brief 
argument presented to me, to a caveat filed 
as early as 1852. A formal 'application for 
a patent was presented in 1855, but rejected 
in 1856, when it toolc a long sleep. It was 
granted in 1864, having been revived a short 
time previous, after its sleep of eight years 
under an adverse judgment of the patent 
office. It is further in evidence before me 
informally, and all the testimony has been 
presented by affidavits, that during this win- 
ter season of the invention, it went into 
common use. The dental profession adopted 
it with great reluctance, beginning, perhaps, 
as far bacl£ as 1854, and employing it re- 
luctantly from that time to 1864, inclusive. 
Since this period it has come into general 
use, on account of its economy, and, so far 
as appears from the proof, its great supe- 
riority in every respect. Indeed , while th e 
cas,e _was under discussionT"Se~superior a d- 
vantages of this i nvention were so glowi ngly 
paintt^T^-hy^JJTgl?^'^'^'^ pmirjgfil t^iflf^^T-^i^'iis 
alm&gMggl nedto reject the old_molars of 
fifty-five" ye ^ for a se tof arttfi^aLteeth, 

The argument seemed to represent that it 
would be a luxury to exchange a set of na- 
ture's dentistry for this modern substitute. 
This transition from an invention to uni- 
vei*sal use, occupied a period of rest be- 
tween 1856 and the application which pre- 
ceded the final granting of the patent, I be- 
lieve in the year 1864. The impression, at 
least, was made upon my mind, that eight 
years intervened between the rejection and 
the final issue of the patent The question 
presented in this "connection is, whether the 
patentee acquiring title under these circum- 
stances, is brought within the protection of 
the law. 

It is not necessary for me in this stage of 
the case and upon the motion now pending, 
to determine what would be my ultimate 
.judgment in regard to this point. The only 
question arising upon an application for an 
injunction, it appears to me, is whether the 
complainant presents an imdebatable case. 
The validity of this patent comes here en- 
dorsed by the decision of the circuit court 
for the district of Massachusetts, where 
Judge Clifford seems to have had no diffi- 
culty whatever in pronouncing that this in- 



terval of eight years formed no impediment 
to the rights of the patentee. But the con- 
clusion is much clearer to my mind than 
the logic which leads to it. The opinion 
proceeds upon the hypothesis that no inter- 
val of effort, no relaxation of diligence, can 
follow an application for a patent, and that 
the application, as soon as alive, continues 
to live by virtue of the momentum which 
first put it in operation. That may be so; 
but I confess I do not see it clearly. The 
law maimers have admonished inventors and 
the public, that if before an application they 
suffer more than two years to elapse in the 
use of the invention, they shall absolutely 
forfeit all right and title thereto. It is true 
that the legislative admonition relates to the 
period preceding the application. But it ap- 
pears to me, as far as the court can be 
guided by its - own judgment, that the in- 
ventor is left under the dominion of com- 
mon law principles, in regard to any laches 
by which the application may be followed. 
Is it the law that because an inventor files 
his application, which is refused by the 
office, he may sleep upon his rights indefi- 
nitely, and that at any period in his lifetime, 
or that of his representatives, the application 
may be revived, as against the public? I 
think not Prima facie, I think he would 
have to show a reason why he should be 
so permitted. The judgment of condemnation 
by the office, advertises to the country, at 
least, that he stands in no better position 
than before the application was made. The 
country is advised, by the deliberation of the 
only tribunal provided by law for the ascer- 
tainment at that stage of the invention, of 
his right that he has none. More especially 
is he himself advised of that fact, for he is 
a party to the proceedings, and more imme- 
diately damnified by the rejection of the 
application. That rejection would at least 
be regarded, in the logic of equity, as a no- 
tice to him to proceed with diligence to trav- 
erse and reverse the judgment of the office. 
I can not say, on the brief reflection that I 
have been able to give this case, under the 
pressure of the labor that has been upon me, 
during the period of the hearing, that this 
patentee has an invulnerable patent And 
while I do not wish to anticipate the judg- 
ment of a further and fuller investigation, 
which will supervene the pendency of this 
suit, yet I am prepared to say that at this 
stage, upon this motion, the case presented 
is not one to call for the intervention of an 
injunction. 

So much for the two cases in severalty. 
I ought here to remark that I have come to 
this conclusion with some misgivings; for 
this patent has not only been confirmed, in 
its integrity, by the decision of a circuit 
court in the case to which I have already re- 
ferred but has received the sanction of Judge 
Giles, of Baltimore, upon a motion pre- 
cisely similar to the one I have before me. 
I have listened to these opinions with the 
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deference due to the distinguished gentlemen 
by whom they were delivered; but I confess 
that I am in fault in not being able to agree 
"With either of them. 

This disposes, imperfectly, of my view of 
the condition of these two parties. And still 
the question recurs, what is my duty with 
reference to the issue of an injunction? It 
will be perceived by this reasoning, that I 
believe in the vitality of one of these pat- 
ents as an indubitable proposition; and that 
there is, in my mind, such doubt as to the 
other, as not to allow it the force of a con- 
clusive right, and therefore as not to entitle 
it to the benefit of an injunction. The whole 
embarrassment that follows grows out of the 
community of interest and the community 
of advice, between the two parties, and the 
community of police for the preservation of 
the interests of the two parties. They are 
represented by common coimsel, by common 
agents, they have common interests; and 
still the legal interest is held in severalty. 
The respondent in these cases has informally 
expressed a willingness to regulate his use 
of the substance protected by the Goodyear 
patent, and thus become tributary to that pat- 
ent; while, at the same time, he protests that 
he will not recognize the validity of the 
patent of Cummings. If the respondent had 
presented this readiness of compliance in a, 
tangible form, which called upon the com- 
plainants, in rejecting it, to reject a certain- 
ty; if he had reduced his avowals, inform- 
ally made, to definiteness, distinctly pledg- 
ing a continued compliance with the terms 
of the Goodyear patent, I should have no 
hesitation about the matter. For it becomes 
a duty, in the consideration of this question, 
not only to ascertain the validity of the Good- 
year patent with such certainty as to advise 
the court that it ought to interpose its writ 
of injunction, but also to inquire whether the 
respondent is in contumacy of that right; 
whether he is seeking to defeat and defraud 
the patentee of his property, or of a just con- 
sideration for its use. While I would be 
able to satisfy my own mind in regard to 
that fact, in case a definite tender had been 
made in a form of responsibility, I am em- 
barrassed by the vague and indefinite char- 
acter of the propositions presented, and must 
regulate my present judgment accordingly. 
"Without consuming any more time, or re- 
peating any more of the case, I thinli the 
parties will understand the position of my 
judgment, in announcing the result, which 
Is, a denial of an injunction under the Cum- 
mings patent, and the granting of a tem- 
pox-ary injunction in favor of the Goodyear 
patent, subject to removal at any time when 
the party defendant shall present a tangible 
tender of reasonable security for payment 
to the complainants for such use as may be 
made of the invention, or that which is the 
equivalent of such security; which is to be 
judged of by the chancellor, when a motion 
is made to dissolve the injunction. 
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Circuit Courl, N. D. Illinois. March Term, 
1867. 

Patents— Prior Adjudioation — Dividing Pat- 
ent — Injunction not Always Granted on 
Valid Patent — Effect op Acts op Guiginal 
Patentee— Should Assert His Rights. 

1. When there has been a prior adjudication 
in another court, in which the validity of a 
patent has been fully contested and sustained, 
the court will, upon a motion for a preliminary 
injunction, consider the validity of the patent 
as prima facie established. 

2. Whether a patent for a process can be re- 
issued and divided into two patents, one for 
the process, and the other for the product pro- 
duced by the process, quaere. 

3. It is always unfair to those who are 
licensed to use the particular article or method, 
under letters patent to allow, by laches, others 
to use what the licensees alone have a right 
to use under their licenses. 

4. A court of equity, while it may be satis- 
fied the patent is valid, does not feel inclined, 
where those claiming under the patent have 
been negligent in enforcing their rights, to 
interfere in all cases, by an absolute peremp- 
tory injunction. 

5. Those who hold under an extension, are 
to be visited with the consequences of the acts 
of the owners of the original patent. They 
talie the extension as it falls to them on the ex- 
piration of the patent, and are not to be rein- 
stated in all the rights of the original patentee. 

G. WTiere a patentee has stood by for a 
series of years, and permitted, or not formally 
objected to the use of the article claimed 
under the letters patent, such conduct ought 
to be visited to some extent upon him. Courts 
of equity ought to demand of patentees rea- 
sonable diligence in asserting their rights. 

In equity. This was a motion for a pro- 
visional injunction, to restrain defendant 
from infringing letters patent [No. 8,075] for 
an "improvement in the manufacture of In- 
dia rubber," granted to Nelson Goodyear 
May 6, 1851, re-issued to Henry B. Goodyear, 
administrator of Nelson Goodyear, deceased, 
May 18, 1858, in two divisions [Nos. 536 
and 557], and extended to Henry B. Good- 
year, for seven years from May 6, 18G5. On 
July 17, 1866, so much of the invention as 
-applied to dental purposes was assigned to 
Samuel A. Duncan. 

The claims of the original patent were as 
follows: "What I do claim, etc., is the com- 
bining of India rubbed and sulphur, either 
with or without shellac, for making a hard 
and inflexible substance hitherto unknown, 
substantially as herein set forth. I also 
claim the combining of India rubber, sulphur, 
and magnesia or hme, or a carbonate or a 
sulphate of magnesia or of lime, either with 
or without shellac, for making a hard and 
inflexible substance hitherto unknown, sub- 
stantially as herein set forth." 

The disclaimer and claim of re-issue 556 

1 [Reported by Josiah H. Bissell, Esq.; re- 
printed in 3 Fish. Pat. Cas. 147; and here re- 
published by permission.] 
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was as follows: "It is well known that it 
has been proposed to produce a hard sub- 
stance from caoutchouc, by passing it 
through highly heated liquid sulphur, but 
this has not been attended with practical 
success. I do not wish to be understood, 
however, as making claim broadly to the 
union of caoutchouc and sulphur in the pro- 
portions named, however these substances 
may be united and treated. But what I do 
claim as the invention of the said Nelson 
Goodyear, and desh:e to secure by letters 
patent, is the combining of sulphur and 
India rubber, or other vulcanizable gum, in 
proportions substantially as specified, accord- 
ing to the vulcanizing process of Charles 
Goodyear, for the purpose of producing a 
substance or manufacture possessing the 
properties or qualities substantially as de- 
scribed; and this I claim, whether the said 
compound of sulphur and gum be or be not 
mixed with other ingi*edients, as set forth. 

The disclaimer and claim of xe-issue 557 
was as follows: "I do not wish to be tmder- 
stood as mailing claim broadly to a manu- 
factm-e or substance produced by the ad- 
mixtm-e of caoutchouc and sulphvu:, nor as 
making claim broadly to a manufacture or 
substance by subjecting the compound of 
caoutchouc and sulphur, whether with or 
without other substances, to a high degree 
of heat, as, prior to the invention of Nelson 
Goodyear, caoutchouc and sulphur had been 
compounded, and such compound alone, as 
well as other ingredients, had been subjected 
to a high degree of heat, but not to produce 
the manufactm'e or substance having the 
character peculiar to the said manufacture 
or substance invented by the said Nelson 
Goodyear. What is claimed, etc., is the new 
manufacture or substance herein above de- 
sci'ibed, and possessing the substantial prop- 
erties herein described, and composed of In- 
dia rubber, or other vulcanizable gum, and 
Bulphm*, in the proportions substantially as 
described, and when incorporated, subjected 
to a high degree of heat, as set forth, and 
this I claim, whether other ingredients be or 
be not used in the preparation of the said 
manufacture, as herein described." 

A. Pollock, S. A. Goodwin, and P. H. B. 
Latrobe, for complainants. 
S. S. Fisher, for defendant. 

DRtJMMOND, District Judge. In 1S44 
Charles Goodyear obtained a patent from the 
United States for a new discovery, which he 
claimed he had made by combining caout- 
chouc with sulphur la certain proportions, 
which letters patent were surrendered in 1849, 
and a re-issue was made by the government 
upon the original letters patent The prod- 
uct thus described by Charles Goodyear in 
his letters patent and re-issue, 'was, as is well 
known, somewhat pliable in its character, 
not hard or stiff. In 1851 Nelson Goodyear 
claimed that he had made an improvement 
upon the invention of Charles Gtoodyear, and 
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letters patent were issued to him on the 6th 
of May. 

The discovery which he claimed he had 
made was, that by combining Ifi certain pro- 
portions sulphur and caoutchouc, a hard sub- 
stance was produced, somewhat in the nature 
of horn or ivory, susceptible of a polish. 
This was called hard rubber, or, in conse- 
quence of the heat that was applied to it, 
"a high degree of artificial heat," as he terms 
it in his specifications, vulcanite. . Nelson 
Goodyear died July 10, 1852; and it being 
claimed by his representatives that there was 
an error or mistake in the letters patent and 
the specifications as they were issued in May, 
1851, application was made for a re-issue, and 
accordingly, on May 18, 1858, a re-issue was 
made to the administrator of Nelson Good- 
year, consisting of two patents, niunbered 
556 and 557. These patents were issued, the 
one for the "method," as it is called, of pro- 
ducing the result claimed by Nelson Good- 
year in his letters patent and specifications 
of Llay, 1851; the other was for the product 
The patent would rim, (the re-issue, as a mat- 
ter of course, claiming nothing more than was 
claimed in the original patent) from 1851 
to 1865. 

The patent then expiring, application was 
made under the law in force to the commis- 
sioner of patents for the extension of the pat- 
ent, and accordingly. May 6, 1865, an exten- 
sion was gi'anted to the administrator of 
Nelson Goodyear, who thus becomes a party 
to this siiit; and on July 17, 1866, an assign- 
ment was made to Samuel A. Duncan of the 
right under the patent and re-issue, so far as 
the invention was to be applied to dental 
uses. The two complainants now file their 
biE against Dr. Honsinger, a dentist of this 
city, claiming that he has violated the inven- 
tion secured by the original letters^ patent, 
re-issue and extension. 

I stated, during the progress of the argu- 
ment that oh this motion I should consider 
it as prima facie established that the patent 
was valid. In 1862 a decree was rendered 
by Mr. Justice Nelson, Judge Smalley, of the 
district coutt, sitting with him, upon this ex- 
tension and re-issue granted in 1S3S. That 
suit was very closely contested, and the pat- 
ents thoroughly considered by the coui-t; and 
a decree was rendered, establishing the valid- 
ity of the patents, and of the rights under the 
re-issue. 

The only criticism I feel inclined 'to make 
upon the re-issue in 1858 is as to the manner 
in which it was made— consisting of two let- 
ters patent and two distinct specifications 
and claims— one for the "method" by which 
the product is obtained, and the other for the 
product itself. It has occm:i*ed to me as a 
question, whether the two things claimed are 
not essentially the same in their natinre. The 
invention was a certain product, obtained in 
a particular way; and the claim, as set forth 
in one of the specifications, is "the combining 
of sulphur and India rubber, or other vulcan- 
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izatile gum, in proportions substantially as 
specified, when the same is subjected to a 
high degi-ee of heat, substantially as speci- 
fied, according to the vulcanizing process of 
Charles Goodyear, for the purpose of pro- 
ducing a substance or manufacture possess- 
ing the properties and qualities substantially 
as described, and this, whether the compoimd 
of sulphm* or gum be or be not mixed with 
other ingredients, as set forth;" in the other 
—where the mere product is claimed— the 
claim is set forth in this language: "The new 
manufacture or substance herein above de- 
scribed, and possessing the substautial prop- 
erties described, and composed of India rub- 
ber or other vulcanizable gum and sulphm* 
in the proportions substantially such as de- 
sci-ibed, and, when incorporated, subjected to 
a high degree of heat, as set forth, and this 
whether other ingredients be or be not used 
in the preparation of the said manufactm-e 
herein described." 

Now I am inclined to thinlc that the patent 
is only valid for the particular method de- 
scribed, by which the restdt is produced. 
The product, obtained in the manner de- 
scribed, is the invention, and for that letters 
patent might issue— whether or not this prod- 
uct by possibility could be produced by the 
compoimding of other materials, is a ques- 
tion that it is not necessary to discuss at this 
time. I shall consider the letters patent as 
valid. Judge Nelson and Judge Smalley hav- 
inxr adjudicated upon their validity. 

Then, as to the infringement by the defend- 
ants—it is ti-ue that some affidavits have been 
filed by him, one particulaiiy, in which he 
claimed that he did not admit to a witness, 
whose affidavit is on file, that he had violated 
the patents of the plaintiffs. But I do not 
understand him to deny that he has used for 
dental purposes, the product which the com- 
plainants claim, in the manner set forth un- 
der the letters patent. 

I understand that it is stated in the speci- 
fications that there may be certain coloring 
matter introduced into the material fi-om 
wbich hard rubber or vulcanite is to be cre- 
ated, and so whatever either experience or 
skill might suggest in relation to that color- 
ing matter, could be added; and as the idea 
is distinctly set forth in the specifications, it 
could be easily varied by any one according 
to his fancy. The leading idea is there, and 
if some other coloring matter is used, which 
is not specifically set forth in the letters pat- 
ent, I think that would not affect the validity 
of the patents themselves. Therefore I also 
take it for granted under the affidavits, that 
the defendant has used what is claimed un- 
der the letters patent, and so has infringed. 

The only difficulty I have had in the ex- 
amination of the case, and which I may say 
I had during the progress of the argument, 
was and is in consequence of what has taken 
place since the re-issue in 1858. What are 
the facts in relation to that? The American 
Hard Rubber Company became possessed of 



the rights, the original patent and re-issue, so 
long as they might exist unaer the original 
patents, that is to say, until 1865. Under 
these rights they manufactured the hard rub- 
ber or vulcanite. They also prepared what 
is called "a plastic compound" which could 
be vulcanized at the will of the dentist, or of 
any one else who understood the mode of cre- 
ating vulcanite. It was colored, and pre- 
pared in every respect for the dentists, and 
all they had to do was simply to apply the 
artificial heat to make it vulcanite, or hard 
rubber— such a material as to enable them 
to use it for their special purpose— a plate 
for artificial teeth or otherwise. 

There is no doubt that the claim to this 
product, vulcanite, was always set up by the 
representatives of Nelson Goodyear, and that 
they denied the right of the dentists to use 
it for their special purpose, without the con- 
sent of the patentee, or his representatives. 
This claim was set forth by publication, by 
application to the dentists to obtain licenses, 
and in other forms. It, however, was not ac- 
quiesced in by the dental profession. The 
affidavits filed in this case show that in 1855, 
possibly in 1854, this material first began to be 
applied to dental purposes, and in three or 
four years it came into general use, both by 
those who had licenses and those who had 
not. The American Hard Rubber Company 
about this time, began to manufacture this 
plastic compound, colored, for the special use 
of the dentists, and it was sold by their agents 
from that time until the expiration of the pat- 
ent. 

It is set forth in the bill (and such is the 
statement of Ropes m his affidavit) that in all 
instances this preparation thus made by the 
American Hard Rubber Company, was la- 
belled in a way to indicate to the public that 
it could be used and manufactured into vul- 
canite by those dentists only who had licenses 
under the patent; and if the case had stood 
here, alone, unaffected by anything that oc- 
curred afterward, I should have reached a 
different conclusion on the application, from 
that at which I have arrived from other facts 
in the case, to which I will now advert. 

Notwithstanding the issuing of the licenses 
under the patent to the nurnber of two thou- 
sand, as is said in the billi and the manu- 
facture of this plastic compound by the Ameri- 
can Hard Rubber Company, with the labels 
on the parcels thus manufactured, it is un- 
doubtedly true that a large number of the 
dentists of the United States declined to ac- 
cept such licenses, or pay for them under the 
patent. It is also true, that, notwithstanding 
the prohibition contained upon the label of the 
article as manufactured, the agents of tlie 
American Hard Rubber Company did know- 
ingly sell it to dentists who had no licenses. 
The reason why this was permitted, and the 
way in wbich the effect of those sales is 
sought to be avoided, is thus set forth in the 
bill: "The great expense of prosecuting in- 
fringements in the different parts of the Unit- 
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ed States, in some of yvhieh the recovery 
would not equal the unavoidable es^enses of 
the suits not taxable as costs, and the near 
approach of the expiration of the term for 
which said letters patent were originally 
granted, at which time the operations of the 
said American Hard Rubber Company in the 
West would cease by limitation, deterred the 
American Hard Rubber Company, who were 
to bear the whole expense of the litigation, 
from prosecuting any more suits." 

It was unfair, and is always unfair, to those 
who are licensed to use the particular article 
or method, " imder letters patent, to allow 
others to use what the licensees have thus 
purchased. It is true that this conduct may 
be explained. There may be circumstances 
such as would not warrant any inference 
against the patentee, from such conduct; as, 
for instance, if the patentee were unable to 
prosecute the parties thus infringing the pat- 
ents; or, if circumstances were such as to in- 
dicate that there was no acquiescence, ex- 
pressed or implied, in the violation; or, as ap- 
pears in this case, that there was a suit pend- 
ing in one of the circuit courts of the United 
States, where the right under the patent was 
to be tested. That would constitute a reason 
why the patentee, or those claiming under 
him, should not involve themselves in great 
expense while there might be a question as to 
the validity of the patent. So far as it goes, 
that is a sufficient justification for the parties 
claiming under this patent. But it does not 
go the full extent to which I think the pat- 
entee ought to go when he comes into court 
and asUs for the summary remedy of injunc- 
tion, without qualification, and witliout con- 
dition, I am constrained to believe that in 
this case the representatives of the patentee 
had the ability to prosecute those who in- 
fringed their rights under the patent, and tliat 
it was, to some extent, a voluntary acquies- 
cence in a fact which was notorious, and 
which the affidavits show must have been 
known to the patentees or their representa- 
tives—that this article was sold in the market 
—was being purchased by dentists from time 
to time for a series of years, and was being 
used by them for their own special purposes. 
Under such circumstances, a court of equity, 
while it may be satisfied that the patent is 
valid, does not feel inclined, to interfere. In 
all cases, by an absolute peremptory injunc- 
tion, without condition or qualification. 

I take it that these complainants, although 
they claim under the extension, are to be visit- 
ed with the consequences of the acts of their 
predecessors, the American Hard Rubber 
Company, They take the extension just as, it 
fell to them on the expiration of the patent 
from the successors of those claiming under 
the original patent and the re-issue, and, of 
course, are not to be reinstated in all the orig- 
inal rights of the patentees, in every respect, 
as they stood when the original letters patent 
were issued, or the re-issues were given. 

But, as I said during' the argument, I de- 
sire to protect the rights of all the parties; I 
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shall, therefore, in this case make a special 
order. I am satisfied of the validity of the 
letters patent and the re-issues, and have no 
doubt that the defendant has infringed. I 
shall accordingly issue an injunction against 
the defendant, with leave to him, at a future 
time, to come in and have the injunction dis- 
solved, upon giving adequate security to the 
complainants. 

It has been said that, to some extent, the 
granting such an order as this, on such a 
condition, is to deprive the complainants of 
their rights tmder the letters patent; that 
there is nothing so potent as a peremptory 
writ of injunction, without qualification or 
condition. There can be no doubt of that. 
It suspends at once, so far as the mandate 
of the court can do it, all acts of use under 
the letters patent, by any one, except with 
the consent of the patentee or his representa- 
tives. But when the patentee has stood by 
for a series of years, and permitted, or not 
objected in the way in which the law author- 
izes him to object, to the use of the article 
claimed under the letters patent, I think that 
such conduct ought to be visited, to some 
extent, upon the patentee. 
• The unconditional injunction of the court 
places the dentists in the power of the pat- 
entees. A conditional injunction of the court, 
allowing it to be dissolved on giving security, 
it may be said, places the patentee in the 
power of the dentists; and yet, to some 
extent, the same consequences follow— for ex- 
ample, an absolute, unconditional injunction 
can only operate in terrorem over other par- 
ties using the article without the consent of 
the patentee, by compelling them to take out 
licenses. After injunction is granted uncon- 
ditionally, the patentee can go to all who 
use the vulcanite, and say to them: "You must 
take out a license, or I will file a bill and 
have an injunction issued against you, as I 
have already against your brother dentist." 
But so it is in the other case. The patentee 
can go to the dentists who use this article 
without permission, and say to them: "I will 
file a bill against you, and will compel you 
to give security, as I have already compelled 
your brother dentist," 

I admit that the one aspect of the case is 
more potential for the rights of the patentee, 
than the other. But from what I have al- 
ready said, it will be seen that I visit, to 
some extent, upon the patentee the conse- 
quences of his own laches. This was the 
view I took, a short time since, on full con- 
sideration of a case growing out of a patent 
to parts of a sewing machine. I think that 
com*ts of equity ought to demand of pat- 
entees reasonable diligence in asserting their 
rights. Of course, the rule is flexible, sub- 
ject to be changed by the peculiar circum- 
stances of each case. A coiurt of equity 
should always act fairly and justly, so as to 
protect the rights of patentees, although they 
may not, owing to various circumstances, 
prosecute their rights so soon or so early as. 



GOODYEAR (Case No. 5,573) 



[10 Fed. Gas. page 696] 



under other circumstances, they ouglit to do. 

Now I take this course, for this reason. 
The view that I, take of the rights of the 
complainants and the defendant will be im- 
derstood on both sides. There is a litigation 
now pending, in which the rights of the pat- 
entee will be fully ascertained. The only 
change, as asserted by the present litigation, 
from what was claimed in the former— thfe 
one terminated in 1862, by Judge Nelson and 
Judge Sm'alley— is, I suppose, in the applica- 
tion of this particular material to dental pmr- 
poses. As I understand, that question was 
not distinctly in issue in that case. 

I shall give the complainants a peremptory 
writ of injunction now, allowing the defend- 
ant to move to dissolve it at a future time to 
induce the other dentists, who are not parties 
to this suit to make some satisfactory ar- 
rangements with the patentees. I should 
feel very much inclined, if the dentists should 
prove recusant, refractory, or imreasonable, 
to grant hereafter, on application, a peremp- 
tory writ of injunction, without condition or 
qualification. What I want to do is to pro- 
tect the rights of the complainants and the 
rights of the defendant and of the public. 

The order of the court will be, that the in-_ 
junction issue against the defendant, with 
leave to him, within ten days, to come in, 
and, on notice, move to dissolve the injunc- 
tion upon giving adequate security to the 
complainants. I do not want to compel these 
dentists actually to pay anythmg now to 
these patentees for licenses, but to give ade- 
quate secmrity to do so. If the patentees 
are not willing to take the personal obliga- 
tion of the dentists, I want them to be com- 
pelled to give security satisfactory to the 
parties to pay them in case these patents 
are sustained by the appellate court, or when- 
ever the litigation may be terminated. I 
have dictated the order in this form, because 
I did not wish to compel the complainants to 
file other bills, and prosecute other litiga- 
tion. 

[For other cases involving these patents, see 
note to Goodyear v. Mullee, Case No. 5,577.] 
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GOODYEAR et al. v. HXJLLIHBN. 
SAME V, WINGERTER. 
SAME V. LUNSFORD. 
[2 Hughes, 492; 3 Fish. Pat. Gas. 251.] i 
District Court, D. West Virginia. Aug., 1867. 
Equity Jurisdiction — Remedy at Latv — Act op 
JuLT 4, 1836— Patents — Suit by Foreigx Ad- 
MiNisTEATOR — Invention op Intestate — Nota- 
ries — Assignee — Extended Term — Suit at 
Law. 

1. Section 17 of the act of July 4, 1836 [5 
Stat. 124], provides that all actions, etc., un- 

1 PEleported by Hon. Robert W. Hughes, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., 
and here compiled and reprinted by permission. 
The syllabus and statement are from 3 Fish. 
Pat, Cas, 251, and the opinion is from 2 
Hughes, 492,] 



der the patent laws, shall be originally cog- 
nizable, as well in equity as at law, bv the cir- 
cuit courts of the United States. There is, 
therefore, nothing in the objection to the juris- 
diction of the court in equity, that the com- 
plainant could obtain redress at law. 
[Cited in Blake Crusher Co. v. Ward, Case 
No. 1,505.] 

2. The reasons which exist for requiring an 
administrator, in ordinary cases, to qualify in 
the state in which he sues, do not apply to suits 
brought by an administrator to wliom a pat- 
ent has been granted for the invention of his 
intestate, for the infringement thereof. 

3. In such cases the administrator is a trus- 
tee holding the legal title, and the patent is 
not assets in his hands belonging to the per- 
sonal estate of the intestate, but is a fran- 
chise granted to the administrator for the bene- 
fit of the heirs at law, or devisees of the de- 
ceased inventor. 

[Cited in Wilson v. Tootle, 55 Fed. 216.] 

4. Where a notai*?' public, in signing a jurat, 
appended to his name the words "notary pub- 
lie," and affixed a seal bearing his name and 
the words "notary public:" Meld: That was 
sufficient compliance with the act of September 
16, 3850 [9 Stat. 458]. 

5. The fact that a person was an assignee 
under the original term of letters patent fur- 
nishes no presumption that he is interested in 
the extended term. 

6. An inventor may bring an action at law, 
or, if he prefer to do so, he may in the first 
instance seek redress in equity without having 
established his right at law. 

In equity. These were motions, on the 
part of complainants [Henry B. Goodyear, 
administrator of Nelson Goodyear, deceased, 
and Samuel A. Duncan] for provisional in- 
junctions, to restrain the defendants [M. F. 
Hullihen, Charles Wingerter, and Thomas 
Lunsford] from infringing reissued letters 
patent Nos. 556 and 557, granted to Henry 
B. Goodyear, administrator of Nelson Good- 
year, deceased. May 6, 1851, and more par- 
ticularly referred to In the report of the case 
of Goodyear v, Honsinger [Case No. 5,572]; 
and on the part of the defendants, for post- 
ponement, and for further time for answer. 
The defendants were charged with infringing 
the patents by using hard rubber for dental 
purposes, and the facts were substantially the 
same as those in like cases heretofore report- 
ed. 

B. Stanton and W. Bakewell, for complain- 
ants. 

G. H. Lee, M. P, Amiss, J. S, Wheat, and 
D. Peek, for defendants. 

JACKSON, District Judge. These cases 
came before me, at chambers, on a motion 
by complainants for a preliminary injunction 
to restrain the defendants, who are dentists 
In the city of Wheeling, from the use of hard 
rubber, or vulcanite, for the purposes of 
dentistry. The complainants base their claim 
for injunction on certain reissued letters pat- 
ent, Nos. 556 and 557, granted to Henry B. 
Goodyear, administrator of Nelson Goodyear, 
deceased, on the 18th May, 1858, being re- 
issues of original letters patent [No. 8,075], 
granted 6th May, 1851, to Nelson Goodyear, 
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for improvement in the manufacture of In- 
dia-rubtier. Tliey set forth in their bill of 
complaint that Samuel A. Duncan, one of the 
complainants, is the exclusive owner of the 
right to use hard rubber for dental purposes, 
and to practice such invention as applied to 
dentistry under said reissued patents; that 
suits have been brought in other circuits, 
oa said letters patent, and that the validity 
thereof has been fully vindicated and sustain- 
•ed, and that each of the defendants in tiie 
three several bills filed has infringed said 
said letters patent, and refuses to make com- 
pensation therefor to the owners of the right 
thxis invaded. It appears from the state- 
ments of these bills, and it is otherwise 
linown to the court, that several suits have 
been brought for infringement of these reis- 
sued patents, Nos. 556 and 557, and that said 
patents have been thereby sustained and 
their validity and sufBcieucy fully establish- 
ed. This question I may then consider as 
settled, and regard the validity of these pat 
ents as beyond all question. 

At the hearing of the motion Just argued 
several objections were made by the defend- 
ants' counsel, as well for the purpose of show- 
ing that the complainants are not entitled 
"to a preliminary injunction as also for ob- 
taining furtlier time in which to answer the 
bills filed. The first of these objections is, 
that the complainants could obtain aU the 
redress they are entitled to by action at law 
for infringement of their patents, and are 
not therefore entitled to the interposition of 
3, court of equity. The fact to which I have 
adverted, that these patents passed under 
the judicial scrutiny of more than one of 
the justices of the supreme court sitting in 
•circuit, and of other circuit courts of the 
United States, and have been sustained, 
talies away aU possible reason which might 
-exist for requiring that the complainants 
should first establish their right at law; be- 
sides,* the 17th section of the act of con- 
gress of 4th July, 183G [5 Stat 124], settles 
this question, by enacting that "air actions, 
suits, controversies, and cases arising under 
any law of the United States granting or 
confirming to inventors the exclusive right 
to their inventions or discoveries, shall be 
originally cognizable, as well in equity as at 
law, by the circuit courts of the United 
States, or any district court having the pow- 
«r and jurisdiction of a circuit court; which 
courts shall have power, upon a bill in equity 
filed by any party aggrieved, in any such 
case, to grant injunctions according to the 
course and principles of courts of equity, to 
prevent the violations of the rights of any 
inventor as secured to him by any law of 
the United States, on such terms and con- 
ditions as said courts may deem reasona- 
ble." There is nothing, therefore, in this 
objection. 

The next point made by the defendants' 
counsel Is that Henry B. Goodyear has of- 
fered no proof that he is the administrator 



of Nelson Goodyear, deceased, and that, 
even if that fact is to be taken as sufficient- 
ly proven, for the purposes of the pending 
motion, by the allegations of the bill, it is 
necessary that the administrator should take 
out letters of administration in this state in 
order to entitle him to sustain a suit here 
as such administrator. 

It does not appear to me that this point, 
is well taken; the reasons which exist for 
requiring an administrator, in ordinary 
eases, to qualify in the state in which he 
sues, do not apply to suits brought by an 
administrator to whom a patent has been 
granted for the invention of his intestate, 
for infringement of the rights thus granted. 
Under the act of congi'ess patents are 
gi-anted, in case of the decease of the in- 
ventor, to the executor or administrator of 
such. person, in trust for the heirs-at-law of 
the deceased, in case he shall have died in- 
testate, but if otherwise, then in trust for 
his devisees (Act July 4, 1S3G, § 10), and re- 
issues are also gi*anted to the executor or 
administrator (Act July 4, 1S3G, § 13). In 
such cases the administrator is a trustee hold- 
ing the legal title, the patent is not assets 
in his hands belonging to the personal estate 
of the intestate, but is a franchise granted to 
the administi*ator for the benefit of the 
heirs-at-law or devisees of the deceased in- 
ventor. There is therefore no reason for re- 
quiring him to qualify in this state; besides 
which, the question may be considered as set 
at rest by the authority of the following 
cases, cited in argument by complainants' 
counsel: "It is not necessary in an action 
by an administrator that he should produce 
his letters of administration. The patent be- 
ing renewed to him as administrator is proof 
that he had satisfied the officer authorized 
to grant a renewal, of his being administra- 
tor, and it is not competent for the court to 
go behind this decision." Woodworth v. 
Hall [Case No. 18,01G]. "An administrator 
of a patentee residing in one state may com- 
mence an action in the United States circuit 
court of another state for the recovery of 
damag'es for an infringement of a patent, 
without taking out letters of administration 
in the latter state." Smith v. Mercer [Id. 
13,078]. 

It is further objected, that the bills filed 
by complainants are not sworn to, or rather 
that the affidavits annexed to the bills are 
not properly certified by the notary public 
by whom the oath in each case was ad- 
ministered. The affidavits have the follow- 
ing caption: 

"United S,tates of America, District of Mas- 
sachusetts, County of Suffolk— ss." 

The certificate of the notary and the seal 
attached are as follows: 

"Sworn to before me this 21st day of No- 
vember, A. D., 1866. 
"N.ABsUn Parks, N. Austin Parks, 

"Noiary Public, -^ x.^ t% ».,... 

"snifoik Co.. Mass. Notary Public,"- 

It is claimed that the officer should state in 
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his certificate that he is a notary public, aad 
that such certificate is given under his nota- 
rial seal. Under the Code of Virginia, which 
is also the law of this state, this objection 
might probably be well taken, but witb this 
question we have here no concern, as the 
sufficiency of the certificate rests on the pro- 
visions of the act of congress and not on the 
^law of the state. 

The act of congress of 16th of September, 
1850, § 1 [supra], provides that "in all cases 
in Avhich, under the laws of the United 
States, oaths or aflirmations or acknowledg- 
ments may now be taken or made before any 
justice or justices of the peace of any state 
or territory, such oaths, affirmations, or ac- 
knowledgments may be hereafter also taken 
or made by or before any notary public duly 
appointed in any state or territory, and when 
certified under the hand and official seal ol 
such notary, shall have the same force and 
effect as if taken or made by or before such 
justice or justices of the peace." The certifi- 
cate in this case is signed by N. Austin 
Parks, who appends to his name the words 
"notary public;" there is therefore no doubt 
as to the capacity in which he acted. There 
is a seal affixed, and this seal bearing the 
name of the officer who signs the certificate, 
it is clearly his seal. It also has on it the 
words "notary public," and therefore suffl. 
ciently sets forth his official character. 
Whether an ordinary notarial seal, not bear- 
ing the officer's name, would have sufficed, it 
is not necessary here to decide, as the seal 
aflixed to these bills relieves the question of 
any doubt as to the person whose seal it is, 
and his official character. I am, therefore, 
clearly of opinion that the certificate is suffi- 
cient. It is somewhat remarkable that this 
objection, if well taken, has not been raised 
in any of the cases of litigation under these 
patents, in which the bills and certificates to 
the affidavits have been precisely like these 
now under consideration. The suit recently 
brought before Justice Nelson in New York 
was managed for the defence by some of the 
ablest counsel in the United States, and it 
can hardly be supposed tliat this objection, 
if there were anything in it, would not have 
been made, especially as the chief object of 
the defendant in that case, as in all the oth. 
ers, seems to have been to interpose every 
objection that would delay the hearing. 
This general acquiescence of the bar fur- 
nishes a strong presumption that the form of 
affidavit and the certificate have been deem- 
ed sufficient. 

The last objection to the sufficiency of the 
bUls is, that they set forth that a Mr. Poppen- 
husen has acquired by assignment or other- 
wise an interest in these patents, giving him 
a joint interest in the subject-matter of the 
suit, and that it is therefore necessary to 
make him a party thereto. The bills recite 
the grant of letters patent to Nelson Good- 
year on 6th of May, 1851, the surrender of 
the original patent and reissue thereof on 



18th of May, 1838, in two patents, and that 
Poppenhusen became interested in such reis- 
sued patents. But the original term of the 
patent and reissue thereof expired on Gth of 
May, 1865, and with the expiration of the 
first term the interest of all parties holding 
under the patentee by license or assignment 
terminated, so that Poppenhusen ceased to 
be interested in these patents on 6th of May, 
18G5, before the filing of these bills, and it is 
not alleged in the bill, and cannot be pre- 
sumed without such allegation or other proof, 
that he has any interest in the extended term 
under which the present complainants claim. 
The bills being filed by Henry B. Goodyear, 
administrator, to whom these patents were 
extended, and Samuel A. Duncan, claiming 
as sole grantee of the right to use the inven- 
tion for the purposes of dentistry, the proper 
parties are made complainants, and this ol»- 
jection falls to the ground. 

This disposes of all the formal objections 
made to the bills filed by complainants, and 
it remains to consider the reasons set forth 
by all these defendants in their affidavits 
filed, for urging a postponement of the hear- 
ing and obtaining further time to answer the 
bills. The defendants allege that they are 
not prepared, because they cannot procure 
counsel to prepare their answers, that the 
practice in patent cases is a specialty in the 
profession, and that no attorneys in this part 
of the district have given the requisite at- 
tention to that branch of the law to qualify 
them for preparing a suitable defence or an- 
swer. Notice of the motion for preliminary 
injunction was served on- these defendants 
early in July last They appeared by coun- 
sel in the United States district court held at 
Wheeling on the day fixed for hearing, and 
successfully resisted the application for that 
term, and the hearing was postponed until 
this time, of which postponement they were 
fully advised, and to which they assented. 
They have again appeared hj counsel, who 
have ably argued the pending motions, so 
that I am not able to perceive any want of 
capacity on their part to apprehend the ques- 
tions involved. Under all these circumstan- 
ces the absence of other counsel, whose at- 
tendance they desired but were unable to 
procure, can furnish no ground for further 
delay. These defendants have had a full 
month in which to prepare their defence and 
procure counsel, and no further time can rea- 
sonably' be asked. For these reasons, the 
motion made on the part of the defendants 
for further time in which to file their an- 
swers is overruled. 

This brings me to the consideration of the 
main question before me, whether, upon the 
bills of complaint and accompanying affida- 
vits, the complainants are entitled to the 
preliminary injunctions as prayed for. The 
bills set forth that Nelson Goodyear was the 
original and first inventor or discoverer of a 
new and useful improvement in India-rub- 
ber, known as hard rubber or vulcanite, for 
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which letters patent of the United States 
were issued to him on 6th May, 1851, for the 
term of fourteen years; that Nelson Good- 
year died on 10th July, 1852, and his brother, 
Henry B. Goodyear, was appointed his ad- 
ministrator on 20th September, 1852. It ap- 
pears that his original patent was inoperative 
and insufficient to afford full security to the 
invention, by reason of covering two sepax-ate 
and distinct inventions, and because it did 
not protect against the importation of articles 
of hard rubber from foreign countries, unless 
it could be proved by what process they were 
manufactured, which could not be done. To 
overcome this difficulty, the commissioner of 
'jiatents, on surrender of the original patent, 
and a careful re-examination, as required in 
such cases, granted a reissue by two patents 
{reissue Nos. 556 and 557), dated 18th May, 
1858, for the residue of the original term of 
fourteen years, from Gth May, 1851, which 
were issued to Henry B. Goodyear, adminis- 
trator of Nelson Goodyear, deceased, -one cov- 
ering the process of making the hard rubber, 
and the other the product of the hard rubber, 
as an article of manufacture previously un- 
loiown. It is alleged, and is in evidence, that 
these two reissued patents, Nos. 556 and 557, 
were on the 5th May, 1865, renewed and ex- 
tended by the commissioner of patents for the 
term of seven years from the Gth May, 1865. 
It is further alleged in these bills, that the 
complainant, Duncan, obtained on 17th July, 
18G6, the sole and exclusive right and license 
under said extended patents to manufacture, 
use, and sell, and to gra,nt to others the right 
to manufacture, use, and seU, hard rubber 
for dental purposes, and is entitled to all 
damages recovered by suits against parties in- 
fringing said patents by the use of hard rub- 
ber in dentistry; that the owners of said pat- 
ents have been diligent in prosecuting their 
rights thereunder, have brought several suits 
against parties infringing the patents, and 
have obtained final decrees sustaining the 
validity thereof, and that they have gi-anted 
a large number of licenses to dentists for the 
use of said invention. It further appears by 
the allegations of the bills, and by the affi- 
davits filed by complainants, that the defend- 
ants are infringing these patents by the use 
of hard rubber for dental purposes, and the 
affidavits of the defendants themselves state 
that they are using hard rubber, which they 
suppose to be the same as covered by the pat- 
ents in question. 

The law is designed for the encouragement 
and protection of inventors, to secure to them 
the exclusive right in their inventions for a 
limited term, and to furnish to them adequate 
remedies for the invasion of their rights. An 
inventor may bring an action at law against 
parties infringing his patent, and the court 
has power to treble the damages awarded by 
the jury, or, if he prefer to do so, he may in 
the first instance seek redi-ess in equity, with- 
out having established his right at law, and 



the cburt is authorized to inhibit and restrain 
the further infringement of the patent, by 
writ of injunction, and to grant a decree for 
the payment of such damages as the patentee 
may be found to have sustained. In the pres- 
ent instance the complainants have elected to 
pursue their remedy in equity, and have pray- 
ed for an injunction and account. The in- 
vention which forms the subject-matter of. 
these patents is one of very gi-eat public util- 
ity, which has conferred incalculable benefits 
on the arts and sciences, and entered very ex- 
tensively into the business operations of a 
very large portion of the community; it there- 
fore commends itself very strongly to the con- 
sideration and protection of com-ts of law and 
equity. The complainants, having expended 
large sums of money in the introduction of 
this invention into public use, and in neces- 
sary litigation to maintain their rights against 
those who seek to avail themselves of this 
valuable discovery without paying for its use, 
have a right to look to the courts for redress, 
and it is my duty, in administering the law, 
to see that that protection and redress, which 
I am placed here to afford and administer, 
are not withheld. I regard it as my plain and 
imperative duty to grant, in these cases, the 
relief which the law affords to the owners of 
patents ^r meritorious inventions, when 
their rights appear to have been disregarded 
and infringed. It is therefore ordered and 
decreed that a preliminary injunction be 
gi-anted against the defendant, M. F. Hulli- 
hen, and against Charles Wingerter, and 
against Thomas Lunsford, m these cases, as 
prayed for in the bills of complaint, such in- 
junctions to continue \mtil the further order 
of the court 

[For other cases involving these patents, see 
note to Goodyear v. Mullee, Case No. 5,577.] 
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GOODYEAR v. McBURNEY et al. 

[3 Blatchf. 32.] 1 

Circuit Court, S. D. New York. Sept. 12. 
1853. 

Patents — Inpkixgemest— Suit at Law in Be- 
half OF Licensee — Defenses— Release ' 
—Replication— Amendment. 
1. Under section 14 of the act of July 4, 1836 
(5 Stat. 123), an action at law for the infringe- 
ment of a patent may properly be brought in 
the name of the patentee, in behalf of a licensee 
under him, who is damaged by the infringe- 
ment. 
[Cited in Goodyear v. Bishop, Case No. 5,- 
558; Nelson v. McMann, Id. 10,109; Brush- 
Swan Electric Light Co. v. Thomson-Hous- 
ton Electric Co., 48 Fed. 226; Brush Elec- 
tric Co. V. Electric Imp, Co., 49 Fed. 74.] 



1 [Reported by Samuel Blatchford, Bsy., and 
here reprinted by permission.] 
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2. Where, in an action so brought, the de- 
fendant sets up a release from the patentee, a 
replication is proper, setting up the license, the 
bringing of the suit for the benefit of the 
licensee, notice to the defendant of the license 
and its recording, prior to the release, want 
of power in the patentee to give the release, 
and that it was given without the licensees 
authority or consent. 

[Cited in Jackson v. Allen, 120 Mass. 77.] 

3. When, and on what terms, leave will be 
granted to file an amended replication setting 
up those matters. 

This was a motion for leave to file an 
amended replication to a plea of puis darrein 
continuance. The action was* case for the 
infringement of letters patent [No. 3,633] 
panted to the plaintiff [Charles Goodyear] 
for improvements in the manufacture of In- 
dia-rubber. The plea was put in in Septem- 
ber, 1851, by [Charles] McBm'ney and 
Cheever, two of the defendants. It set up a 
release, under seal, of these defendants, by 
the plaintiff, from "all claims, demands, ac- 
tions, causes of action, and suits at law or 
in equity, for or on account of any and all 
infringements or violations of and upon any 
and all patents which the plaintifE ever own- 
€d, then owned, or could claim for improve- 
ments in the manufacture of India-rubber." 
To this plea the plaintiff replied, in March, 
1852, simply traversing the release, The 
plaintiff now moved for leave to file an 
amended replication, setting up that, prior 
to the giving of the release, the plaintiff had 
granted an exclusive license, under the letters 
patent sued on, to one Greacen, to use 'the 
patented improvement in the manufacture 
of India-rubber steam-packing; that the de- 
fendants had been making that article in 
violation of the patent, to the damage of 
Greacenj that the suit was brought for the 
benefit of Greacen as well as that of the 
plaintiff, and to recover the damages for 
the use of Greacen; that the plaintiff, when 
the suit was brought and when the release 
was given, did not own the rights so granted 
by license, and had no power to give the 
release; that the license was recorded in the 
patent office before the release was given, 
and that the defendants also had actual no- 
tice of it before taking the release; that, 
when the release was given, the defendants 
were liable to the plaintiff in a large sum 
on account of his individual interest in the 
patent, exclusively of Greacen's right under 
it; and that the release was not intended 
by the parties to it to release the damages 
for which the defendants were liable in re- 
spect to Greacen's rights, and was given 
without Greacen's authority or consent 
The motion was founded on an affidavit, 
made by Greacen's agent, verifying the 
truth of the proposed amended replication, 
and setting forth that the suit was com- 
menced for Greacen's benefit as well as the 
plaintiff's, by his, the agent's, direction; 
that the release was given without his, the 
agent's, authority and consent; and that he, 
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the agent, did not know that the release was 
pleaded or replied to until long after the 
replication was put in. 

George O. Goddard, for plaintiff, contend- 
ed that the amendment was allowable un- 
der section 32 of the act of September 2-i, 
1789 (1 Stat. 91), that the amended replica- 
tion was the proper method of protecting 
the rights of Greacen (citing Timan v. Le- 
land, 6 Hill, 237), and that Greacen could 
not have sued in his own name, under sec- 
tion 14 of the- act of July 4, 1836 (5 Stat 123). 

Edgar S. Yan Winkle, for defendants. 

NELSON, Circuit Justice. The suit Is 
properly brought in the name of the pat- 
entee, in behalf of the party holding a 
license to use. 

There has been much neglect and delay in 
this proceeding, on the part of Greacen; 
but I cannot say that he shall be debarred 
from contesting in the usual way the mat- 
ters set up in the plea. The motion is grant- 
ed, on payment of the costs of opposing it 
and of putting in a rejoinder to the replica- 
tion. 

[For other cases involving this patent, see w^te 
to Goodyear v. Central R. Co., Case No. 5,063.] 
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GOODYEAR v. MALLEO. 
[See Case No. 5,579.] 
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GOODYEAR v. MATHEWS. 

D. Paine, 300; i 1 Robb. Pat. Cas. 50.] 

Circuit Court D. Connecticut April Term, 
1814. 

Patents— Law op 1793— Piuor Use— Improve- 
ments. 

1. A patent under the law of 1793 [1 Stat. 
318], is valid, although the invention may have 
been in use for years anterior to the patent, if 
the patentee was the original inventor. 

[Cited in Treadwell v. Bladen, Case No. 14,- 
154: Whitney v. Emmett Id. 17,58o; 
Shaw V. Cooper, 7 Pet (32 U. S.) 317.] 

2. A patent for an entire machine is valid, 
although the invention consists only of an im- 
provement on such machine; but the patentee' 
is entitled to an exclusive use of no more than 
his improvement 

[Cited in Treadwell v. Bladen, Case No. 14,- 

154.] 
[Cited in Rheem v. HoUiday, 16 Pa. St 350.] 

■ This was an action on the case [by Amasa 
Goodyear against Ancon Mathews] for the 
breach of a patent right The patentee, G. 
W. Robinson, was the inventor of a mode 
of casting hard metal buttons, with wire 
eyes, in metal moulds, and the plaintiff was 
the assignee of the patent, it appeared on 

I [Reported by Elijah Paine, Jr., Esq.] 
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the trial, that several years before the date i 
of the patent, the patentee had taken out an- 
other patent for the same thing, but had de- 
Bcribed his invention so imperfectly that the 
patent was void. The present patent was 
taken out LMay 14, 1812], nothing having 
been done to affect the old one. For several 
years, during the first patent, the public had 
disregarded it, and used the invention- with- 
out restraint. 

N. Smith and S. P. Staples, for plaintiff. 

S. H. "Woodruff and T. S. Williams, for de- 
fendant, contended that the invention having 
been used publicly and freely for several 
years before the date of the patent declared 
on, the patentee could not resume the exclu- 
sive use of his invention as he had attempted. 
And also, that the patent was too broad, and 
covered more than the invention. 



LIVINGSTON, Circuit Justice (charging 
^ury). The first question of law which oc- 
curs in this cause is, whether the defendant 
be liable for using the plaintiff's improve- 
ment, provided it shall appear that the in- 
vention was known or used previous to the 
application for tlie patent, if the plaintiff can 
show that he was actually the inventor an- 
terior to such knowledge or use by others. 
This is a question of some difficulty, and one 
which will never be considered as satis- 
factorily settled, until it be decided by the 
supreme court of the United States. But 
the circuit courts for the districts of Penn- 
sylvania and of New-York having decided 
, the same question, this court prefers, in the 
present case, to adhere to those decisions. 
The opinion of tlie court 'then is, that if you 
are satisfied that moulds of the construction 
described in the patent, were known and in 
use at the time of obtaining the patent, yet 
If at the same time you believe that the 
patentee was the inventor of these moulds, 
although such invention may have' been 
years previous to his application for a pat- 
ent, he or his assignees are entitled to re- 
cover. If a patent be taken out for an en- 
tire machine, when the invention consists 
only of an improvement on such machine, 
it is said by the defendant's counsel that 
the whole patent is void. This, gentlemen, 
is not the opinion of the court; - for although 
a patent be obtained for more than the im- 
provement, the patentee is not entitled to more 
than his improvement, nor is he at liberty to 
make, use, or vend the original discovery, or to 
prosecute any person who shall use such orig- 
inal discovery without engrafting on it the 
improvement invented by the patentee, es- 
pecially in a ease like the present, where 
the application was for a patent for the in- 
vention of a new and useful improvement in 
moulds for casting metal buttons. 



2 See Whittemore v. Cutter [Case No. 17,- 
GOl]; Lowell v. Lewis [Id. 8,5G^; Evans v. 
Eaton [Id. 4,559], contra. 
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GOODYEAR et al. v. MULLEE et al. 

[5 Blatchf. 429; 3 Fish. Jb-at. Cas. 209.1 a 

Circuit Court, S. D. New York. July 31, 
1867. 

Patents— Violation of Injunction — Infringe- 
ment — Improvement in Mandpaotcbb 
OP India Rubber. 

1. Circumstances stated, under which defend- 
ants charged with violating an io junction is- 
sued to restrain the infringement of letters pat- 
ent, are entitled to little favor or consideration. 

2. The extent of the claims of the two let- 
ters patent Nos. 556 and 557, reissued to 
Henry B. Goodyear, as administrator, &c., of 
Nelson Goodyear, deceased, May 18, 1858, for 
an "improvement in the manufacture of India 
rubber," defined. 

3. The patentee is not limited, by those pat- 
ents, to a quantity of sulphur not exceeding 
one pound to a pound of gum, provided the sub- 
stance produced has the qualities of the sub- 
stance referred to in his patents. 

4. It is an infringement of those patents, to 
make a substance having the properties of the 
substance referred to in those patents, by com- 
pounding as mucli as twenty-two ounces of sul- 
phur with a pound of gum and subjecting the 
mixture to tne heating process described in 
those patents. 

5. It is a violation of an injunction against 
the infringement of those patents, for a defend- 
ant to fit up machinery and keep it in running 
order, in a factory which he knows is making 
hard India rubber in violation of those patents. 

In equity. These were separate motions 
for attachments against the two defendants 
[William Mullee and John Miller] for alleged 
violations of an injunction. The injunction 
was a perpetual injunction, issued on the 18th 
of October, 1866, in pursuance of a decree 
made on a final hearing in this cause. The 
injunction resti-ained the defendants from 
"making, manufacturing and selling, in viola- 
tion of" letters patent of the United States, 
reissued on the 18th of May, 1858, to Henry 
B. Goodyear, as administrator of the estate 
of Nelson Goodyear, deceased, for "a new and 
useful improvement in the manufacture of 
India rubber," and known and distinguished 
as" reissues Nos. 556 and 557, and extended 
for seven years from May 6, 1865, "any combs 
or other articles which are made and manu- 
factured of India rubber, or other vulcanizable 
gum; mixed with sulphur, or any equivalent 
fherefor, either with or without auxiliary in- 
gi-edients, in the proportion of one pound of 
India rubber, or other vulcanizable gum, to 
about from four ounces to a pound of sulphur, 
and then subjecting such mixture of India 
rubbei', or other vulcanizable gum, and sul- 
phur, or any equivalent therefor, to a high 
degree of artificial heat, substantially as de- 
scribed and claimed in the said two reissued 
letters patent" [The original patent, No. 
8,075, was granted to N. Goodyear, May 6, 
1851.] This injunction was served on the de- 
fendant Mullee on the 6th of November, 1866, 

1 [lieiwrted by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and ■ 
here compiled and reprinted by permission.] 
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and on the defendant Miller on the 20th of 
December^ 18G6. 

Abbett & Charles M. Keller and William J. 
A. Fuller, for plaintiffs. 

Edmund "Wetmore, Thomas Darlington, and 
Gardner Spring, for defendants. 

BLATOHFORD, District Judge. Both of 
the defendants have been infringing these 
patents for several years, at thx'ee places in 
Pennsylvania, and at New York City, and the 
various establishments in which they have 
been working have been broken up by the 
process of the courts. All the establishments 
in which Miller has worked since 1862 have 
been factories engaged in infringing these 
patents. They are skilful workmen, fully 
acquainted with the process and the article 
described in the Goodyear patents, Mullee 
learned the business of making combs in the 
factory of the plaintiff [Conrad] Poppen- 
husen. On the 22d of December, 1862, the 
defendants, having been engaged in infringing 
these patents, and having thus rendered 
themselves liable to suit therefor, entered into 
a wi-itten agreement with the plaintiff Pop- 
. penhusen, who is the sole licensee, under the 
patents, for the manufacture and sale of combs 
and other articles, which agreement, after re- 
■citing that Mullee and MiUer had rendered 
themselves liable to a suit for their infringe- 
ment of the patents, and that it was deemed 
expedient by the parties that a settlement 
should be made to prevent all future legal 
proceedings, contained the following provi- 
sions: (1) Mullee and Miller admitted the 
validity of the patents, and agreed that they 
would never, during the existence of the pat- 
■entb, or of any extension of them, "engage, 
either directly or indirectly, or in any way, 
shape or manner, in the manufacture of any 
article, of any kind, made of what is known 
as vulcanite, or the hard compound of India 
rubber or other vulcanizable gums, or in irha 
sale of the same, and will not aid, assist or 
abet any one who is engaged, or may hQi:e- 
after engage, in the manufacture or sale of 
such articles;" (2) Poppenhusen released Mul- 
lee and Miller from all damages which he had 
sustained by reason of their infringements of 
the patents, and agreed that he would never 
at any time collect such damages from them. 
Notwithstanding this agreement tlie defend- 
ants went on persistently infringing the pat- 
ents, by making India rubber combs in viola- 
tion of them. For such an infringement by 
them this suit was brought, which resulted in 
the injunction, the alleged violation of which 
is complained of. These facts are referred to, 
for the purpose of showing how little favor 
or consideration the defendants are entitled 
to, and how improbable it is, that, if they 
have in fact violated the injunction, they have 
done so innocently and unwittingly. 

In regard to Mullee, it appears, that since 
the injunction was served upon him, he has 
made and sold combs composed of India rub- 



ber and sulphur vulcanized by a high degree 
of artificial heat, and having the properties 
possessed by the article described in the Good- 
year patents. These combs he made at Ches- 
terville, in Pennsylvania, and brought to New 
York as jsamples to obtain orders, where some 
of them were sold by his agent, from whom 
he received the pay therefor. The only de- 
fence set up by Mullee, in excuse for this act, 
is, that, in the combs in question, the India 
rubber and sulphm* are combined in the pro- 
portion of eighteen oimces of sulphur to six- 
teen ounces of India rubber, and that the 
combs are made by a process tised for com- 
bining the India rubber with the sulphur, 
whei-eby it is possible to combine as much 
as twenty-two oimces of sulphur with sixteen 
ounces of India rubber, and then vulcanize 
the compoimd by a high degree of artificial 
heat, so as to produce a useful article of hai'd 
India rubber. It is alleged that this pro- 
cess and the article resulting are not covered 
by the Goodyear patents, and that, therefore, 
Mullee, in making the combs in question, has 
not been guilty either of violating the injunc- 
tion or of infringing the patents. It is im- 
portant, therefore, to inquu-e as to what is 
covered by these patents. 

Nelson Goodyear, in December, 1849, filed 
in the patent office a caveat, containing a de- 
scription of the invention for which he ap' 
plied for a patent in December, 1850, and for 
which he obtained the patent on the 0th of 
May, 1851. It was reissued in two parts on 
the 18th of May, 1858. In the caveat he 
states, that his "invention or discovery con- 
sists in the production, by means of a compo- 
sition of India iiibber and sulphur subjected 
to intense heat, of a new and useful sub- 
stance, hitherto imknown, resembling, in 
hardness, bone or horn, but more extensively 
applicable, and less costly in use, than either 
of those substances;" that "the main and 
indispensable ingi'edlents of the composition 
are India rubber, or caoutchouc, and sul- 
phinr;" that of these he takes "certain pro- 
portions, say equal parts by weight of each," 
and mixes them "thoroughly in any con- 
venient manner;" that "these proportions 
may, however, be considerably varied, with- 
out changing materially the product;" that 
"no precise rule of proportions can be given, 
or definite limits assigned, when sulphur 
alone is combined with rubber;" and that "a 
much less quantity of sulphur than four 
onces to a pound of rubber would be insuffi- 
cient in any ease." In the patent of May, 
1851, after describing the process of com- 
pounding the India rubber and sulphur and 
combining with them other ingredients, he 
states as follows: "The proportions specified 
of both these compounds may be considera- 
bly vai'ied, without materially changing the 
x-esult, but in no case will a much less quan- 
tity of sulphur than four ounces to every 
pound of caoutchouc be sufficient, in which 
respect, particularly, my compounds differ 
very essentially from every other eomposi- 
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tion of India rubber in use, as, in all other 
rubber compositions, the least quantity of 
sulphur that "will suflSce to cure the article, , 
is aimed at." 

The patents of May, 1858, are a division 
into two reissues, one, No. 536, for the pro- 
cess, and the other. No. 557, for the product. 
No. 556 states, that the improvement covered 
by that patent "consists in tlioroughly mix- 
ing India rubber, or other vulcanizable gum» 
with sulphm*, whether with or without aux- 
iliary ingredients, in the pr'oportion of about 
f om: ounces to a poimd of sulphm* to a pound 
of the gum, and then subjecting the same to 
a high degree of artificial heat, as in the said 
vulcanizing process of Charles Goodyear, un. 
til the compound shaU have acquired the re- 
quired hard and tough property found, in 
various degrees, in ivory, bone, tortoise shell 
and horn, and the spring-like property, under 
flexure, f oimd in whalebone." No. 557 slates, 
that the invention covered by that patent 
"consists in the production of a new mauu^ 
faeture or artificial substance having the 
hard and tough properties found, in various 
degrees, in ivory, bone, tortoise shell and 
horn, and the spring-like property, under 
flexure, of whalebone, and which, in the pro- 
cess of manufacture, is plastic, so that it can 
be moulded or modelled with facility into any 
desired shape, and Which, when completed, 
may be wrought and polished to as high a 
degree as any of the native substances for 
which it is a substitute, which said manuf ac- 
tm:e or artificial substance is produced by the 
admixture of Indian rubber, or other vulcan- 
izable gums, and sulphur, in the proportions 
of one pound of the gum to about from four 
oxmces to a pound of sulphur, whether alone 
or with other substances, and then subjected 
to a high degree of heat, which should not be 
less than from 260" to 275° Fahrenheit's 
scale, during a period of six or more hours» 
or until the required degree of hardness baa 
been obtained." No. 556 and No. 557 then 
both of them go on, to describe the mode of 
procedure in working the invention, and they 
both use this language: "The India rubber 
or any of the allied gums which are known to 
be vulcanizable by the before named process 
of Charles Goodyear, is thoroughly mixed 
with sulphur, as for the well known vulcan- 
izing process, but in different proportions, as, 
in the working of the said vulcanizing pro- 
cess of the said Charles Goodyear, the best 
results are obtained by the use of the small- 
est proportional quantity of sulphvur whidi 
will suffice to produce the change termed vul- 
canization, and which is usually not over 
one ounce of sulphur to a pound of gum, 
while so small a proportional quantity of 
sulphur would entirely fail of producing the 
result obtained by tlie improved process of 
the said Nelson Goodyear. After the gum 
and sulphur have been thoroughly incorpo- 
rated, and while the compoimd is in a plastic 
state, it may be rolled into sheets, or put into 
any form desired, by moulding or otherwise, 



and then, whether in moulds or otherwise, 
subjected to a high degree of heat, which 
shoidd not be less than from 260° to 275'' 
of Fahrenheit's scale, in a steam or other 
heatex',and kept there about six hours or more, 
that is, until the compound substance has at- 
tained the required degree of hardness." 
The patents then go on to speak of the sub- 
stitution, for piu:poses of economy and other 
objects, of other substances, for a portion of 
the sulphur, in the compound, and after- 
wards state: "The various additional or aux- 
iliary ingredients only affect the product in 
degree, as the character of the new manufac- 
ture or substance is dependent upon the use 
of caoutchouc, and a sufficient proportional 
quantity of sulphur, and a sufficiently high 
degree of heat, continued long enough, to in- 
duce the change indicated. And, although 
much latitude may be taken in the propor- 
tional quantity of sulphtur, a proportion much 
less than four ounces to a pound of caout- 
chouc will utterly fail to produce the new 
substance or manufacture hereinabove de. 
scribed." 

These patents have heretofore been before 
this court In the case of Goodyear v. New 
York Gutta Percha Co. [Case No. 5,580], 
decided on final hearing, before Mr. Jus- 
tice Nelson and Judge Smalley, in Octo- 
ber, 1862, it was set up, as a defence to a 
bill in equity filed for the infringement of the 
patents, that the defendants were manufae 
turing hard India rubber under a patent 
granted to Austin G. Day, November 9, 1838, 
and by a process different from that de- 
scribed in the Goodyear patents. The court, 
Mr. Justice Nelson delivering its opinion, up- 
held the validity of the patents and the nov- 
elty of the inventions covered by them, after 
a full investigation. It was claimed, in that 
suit, by the defence, that the hard compound 
made under the Day patent was made by a 
process differing, in length of time, in the de- 
gree of heat, in tlie proportion of the ingredi- 
ents, and in the mode of equalizing the tem- 
perature, from that described by Nelson 
Goodyear. Day claimed in his patent three 
things: (1) Running the heat, for vulcaniz- 
ing the hard compound, through the high 
range of temperature, and the comparatively 
great length of time, set forth in his patent, 
that is, commencing the heat at about 275° 
and carrying the same to 300° and upwards; 
(2) making the compound of two parts by 
weight of rubber, or other vulcanizable gum, 
and one part of sulphur, when such com- 
position is preparatory to such running of tha 
heat; - (3) equalizing the temperature, in the 
heating apparatus, by mechanical means, as 
set forth. This court decided, in the case re- 
ferred to, that there was nothing on the sub- 
ject of the degi*ee of heat in makmg the hard 
compound, described in the Day patent, that 
was not found in the Nelson Goodyear pat- 
ents; and that, in view of what was stated 
by Nelson Goodyear, in his caveat and pat- 
ents, in regard to the proportional quantitioa 
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of India rublier and sulpliur to be used in 
making the compound, there was no ground 
for Day's claim to an improvement in that 
respect 

Now, in view of the language contained 
in the caveat and patents of Nelson Good- 
year, and of the construction thus put by 
this court upon the patents, it is manifest 
that the invention of Nelson Goodyear con- 
sists in producing a substance having the 
qualities named by him, and produced by 
mixing sulphur vnih a vulcanizable gum, in 
the ' proportions of one pound of gum to a 
quantity of sulphur sufficient to produce 
such substance, and then subjecting the 
compound to a degree of artificial heat suf- 
ficiently high to produce such substance, for 
a length of time sufficient to produce iL As 
to the quantity of sulphur, the patentee 
says, in effect, that you will not obtain the 
desired result if you use materially less 
than four ounces of sulphur to a pound of 
gum, but that, beyond that quantity, any 
quantity that will induce the change in- 
dicated, is within the scope of his invention 
and claim. So, in regard to the degree of 
heat, he says, in effect, that you will not 
obtain the desired result if you use a less 
degree of heat than one from 260° to 275° 
of Fahrenheit, continued six hours or more, 
but that you will still be within the range 
of his invention, if you apply to such com- 
pound a sufficiently high degree of heat, 
continued long enough, to induce the change 
indicated. There is no foundation for the 
suggestion, that the patentee is limited to a 
quantity of sulphur not exceeding one pound 
to a pound of gum, or that a quantity of sul' 
phur as great as twenty-two ounces to a 
pound of gum is not within the claims of his 
patents, provided the substance produced 
has the qualities of the substance referred 
to in his patents. 

The combs made and sold by Mullee are 
made of a substance which has the prop- 
erties of the substance refen*ed to in the 
patents, and is compounded of the ingre- 
dients named in the patents, mixed in pro- 
portions witliin the range covered by the 
patents, and subjected to the heating pro- 
cess described in the patents. MuUee does 
not claim that his combs were made under 
any patent, but he refers to an application 
for a patent made May 14, 1867, by one Stan- 
ton Mullee, and to a caveat filed July 5, 
1867, by the defendant Mullee himself, as 
describing the particular process by which 
the combs were made. The caveat is not 
produced, although the affidavit of the de- 
fendant Mullee states, that the combs were 
made particularly under the invention set 
forth in the caveat It is alleged, however, 
that the combs were made according to the 
process described in the application referred 
to, which is put in evidence. The specifica- 
tion, forming part of that application, states, 
that the invention has for its object the pro- 
duction of a hard rubbar compound, which 



shall contain a much larger proportion of 
sulphur, and which can be made much 
cheaper than by any previously known pro- 
cess. It then describes the process, which 
consists in grinding the sulphur, and then 
passing it successively through three sieves, 
each finer than the preceding one, and then 
drying it, and then grinding the rubber and 
placing it in a mixing mill, containing two 
rolls, one of them heated, to which the rub- 
ber adheres, when the dry sulphur is applied 
to it in small quantities at a time, until the 
proper quantity is taken up. The specifica- 
tion then says, that the quantity of sulphur 
"should never be less than a pound of sul- 
phur to one pound of rubber," and may be 
"increased to twenty-two ounces to a pound 
of rubber, when a still cheaper article is 
desired." It then describes the apparatus 
for heating, and states the degrees of heat 
used, which are within the range covered 
by the Goodyear patents. There is nothing 
in all this which takes the process or the 
product out of the scope of the Nelson Good- 
year patents, or enables the process to be 
used for making the product, or the product 
to be ma,de by the process, without liability 
for thereby infringing the Goodyear pat- 
ents. 

The defendant Mullee has, therefore, in- 
fringed the patents and violated the injunc- 
tion, and an attachment must issue against 
him. He has made and sold, in violation of 
the patents, combs made of India rubber 
mixed with sulphur, in the proportion of one 
pound of India rubber to about from four 
ounces to a pound of sulphur, the mixture 
being subjected to a high degi'ee of artificial 
heat, substantially as described and claimed 
in the patents. It is true, that he disclaims 
all intention of disregarding or contemning 
the process of this court, and, in view of the 
peculiar language ^of the injunction, it is 
possible he may have honestly supposed 
that, if he used more than a pound of sul- 
phur to a pound of gum, he was not in- 
fringing the patents. There are many cir- 
cumstances, however, in the case, which mil- 
itate against this view, and, in the pro- 
ceedings on the attachment an opportunity 
will be offered to both parties to produce 
further testimony on this point, with a view 
to determining as to what punishment shall 
be awarded for the contempt 

In regard to the defendant Miller, he has, 
since the service on him of the injunction, 
been guilty of fitting up machinery and 
keeping it in running order, in a factory in 
Herkimer county, New York, which he 
knew was making hard India rubber in 
violation of the patents. This business he 
continued for some two months. He has 
been guilty of a clear violation of the in- 
junction and an attachment must issue 
against him. He attempts to excuse him- 
self by alleging that, before he entered on 
this business, he took the advice of his coun- 
sel, and was informed that he could right- 
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fully work for wages in tlie factory of an- 
other person, whether the product of the 
factory was an infringement of the Nelson 
Goodyear patent or not; and that he had 
no intention of committing a contempt of 
the process or authority of this court The 
advice was vmsound, and there is much evi- 
dence tending to show that the excuse is a 
mere pretence and ought not to be allowed. 
But the point will be disposed of hereafter. 
Let attachments issue against both of the 
defendants. 

[NOTE. For other cases involving these pat- 
ents, see Goodyear v. Evans, Case No. 5,571; 
Same v. Berry, Id. 5,556; Same v. Rust, Id. 5,- 
5S4; Same v. Wait, Id. 5,587; Same v. New 
York Gutta Percba Co., Id. 5,5i.O; Same v. 
Mullee, Id. 5,578, 5,579; Same v. Allyn, Id. 
5,555; Same v. Honsinger, Id. 5,572; Same v. 
Hullihen, Id. 5,573.] 



Case Wo. 6,578. ^ 

GOODYEAR et al. v. MULLEE et al, 

[3 Fish. Pat. Cas. 259; 5 Blatchf. 463.] i 

Circuit Court, S. D. New York. Sept 17, 
1867. 

Patests — ^Violation' op IiVJUXction— Imputation 
OF Knowledge to Defesd.^nt. 

1. The defendant claimed that he had not 
knowingly violated an injunction issued on the 
Goodypar "hard rubber" patent, because he 
believed that he Jiad a right, under the injunc- 
tion, to make and sell articles containing more 
than sixteen ounces of sulphur to sixteen oun- 
ces of India rubber, and he had made and sold 
no other articles. On testimony mat a comb 
sold by him contained, by analysis, less than 
sixteen ounces of sulphur to sixteen ounces of 
rubber, the court held that he had wilfully 
violated the injunction. 

2. But, as it appeared that he had already 
been imprisoned fifty days, and had not given 
bail, which had been fixed at §2,000, and could 
not give it, and had a family and no means, 
the court released him on his own recognizance, 
in the sura of $2,000, for his appearance, when- 
ever ordered to appear, further proceedings 
on the attachment to be suspended indefinitely, 
but to be resumed if the defendant should 
thereafter be guilty of violating the injunction, 
or on other good cause to be shown. 

This was a motion [by Henry B. Goodyear, 
as administrator, etc., and Conrad Poppenhu- 
sen] for attachments against the defendants 
rWilliam Mullee and John Miller] already re- 
ferred to in the report of the case of Good- 
year V. Mullee [Case No. 5,577]. The matter 
having been referred to a master to take tes- 
timony as to the intention of the defendants 
In violating the injunction, the case came up 
upon his report 

Abbett & Puller and Chas. M. Keller, for 
complainants. 

T. Darlington, E. "Wetmore, and Gardner 
Spring," Jr., for defendants. 

1 [Reported by Samuel S. Fisher, Esq., and 
by Hon: Samuel Blatchford, District Judge, 
and here compiled and reprinted by permission. 
The syllabus is from 5 Blatchf. 463. and the 
statement and opinion are from 3 Fish. Pat 
Cas. 259.] 
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BLATCHFORD, District Judge, This case 
came before me in July last, on separate mo- 
tions for attachments against the defend- 
ants for alleged violations of an injunction. 
The injunction was a perpetual one, issued 
in this suit October 18, 1S66, in pursuance 
of a decree made on a final hearing herein. 
The injunction restrained the defendants 
from "making, manufactm*ing, and selling, In 
violation of" letters patent of the United 
States, reissued May IS, 1858, to Henry B. 
Goodyear, as administrator of the estate of 
Nelson Goodyeai", deceased, for "a new and 
useful improvement in the manufacture of 
India rubber," and known and distinguished 
as reissues Nos. 55G and 557, and extended 
for seven years from May 6, 1SG5, "any 
combs or other articles which are made and 
manufactured of ladia rubber, or other vul- 
canizable gum, mixed with sulphur, or any 
equivalent therefor, either with or without 
auxiliary ingredients, in the proportion of 
one pound of India rubber, or other vulcan- 
izable gum, to about from four ounces to a 
pound of sulphur, and then subjecting such 
mixture of India rubber, or other vulcaniza- 
ble gum and sulphur, or any equivalent there- 
for, to a high degree of artificial heat, sub- 
stantially as described and claimed in the 
said two reissued letters patent'' This in- 
junction was served on the defendant Mullee, 
November 6, 18CG, On the motion against 
Mullee I decided that he had infringed the 
patents and violated tlie injunction, and that 
an attachment must issue against him. An 
attachment was accordingly issued, and he 
was taken into custody under it on the 31st 
of July Ihst His bail was fixed at two 
thousand dollars, but he has not given bail, 
and has been ever since and still is in cus- 
tody. On the 6th of August he was brought 
before the court, and an order was made 
referring it to a master to take testimony on 
the question whether or not he intended to 
violate the injunction in doing the acts, or 
any of them, referred to in the affidavits of 
James Carton and William Ober, made here- 
in (and which were the foundation of the 
motion for attachment), and to report such 
testimony to the court The master has tak- 
en the testimony, and the case now comes up 
on this report The testimony taken covers 
nearly two hundred manuscript pages of 
foolscap, and was not submitted to the com-t 
until September 11th. The reference was 
made to aid the court in determining what 
punishment should be awarded for the viola- 
tion of the injunction. Both of the parties 
to the suit have examined witnesses on the 
question of the intent of the defendant In do- 
ing the acts mentioned in the afiidavits re- 
ferred to. 

The defendant disclaims all Intention of 
disregarding or contemning the process of 
the court He avers that after he was serv- 
ed with the injunction, he did not make or 
sell any hard rubber combs that did not con- 
tain more than sixteen ounces of sulphur 
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to sixteen ounces of India rubber, ancl tliat 
lie beliered lie had a right to make and sell 
hard rubber combs containing more than 
sixteen ounces of sulphur to sixteen ounces 
of India rubber. He also avers, that the 
combs mentioned in tlie affidavits of Carton 
and Ober were made of a compound of eight- 
een oimces of sulphur to sixteen ounces of 
India rubber. A gi-eat deal of testimony 
has been taken as to the doings of the de- 
fendant at the factory at Ghesterville, Penn- 
sylvania, where he was engaged in making 
hard rubber combs dm'ing the period be- 
tween the service on him of the injunction 
and the service of the papers for the motion 
for an attachment. This testimony is direct- 
ed to the point as to the relative proportions 
of India rubber and sulphur used by the 
defendant, during that time, in the manu- 
factm-e of hard rubber combs. The defend- 
ant claims, that the testimony shows, that 
he never, dm-ing that time, used a less pro- 
portion of sulphur to India rubber than six- 
teen ounces of sulphur to sixteen ounces of 
India rubber. When the case was before me 
on the former occasion, I held that the pat- 
entee was not limited to a quantity of sul- 
phur not exceeding one pound to a pound of 
gum, and that a quantity of sulphm* as great 
as twenty-two oimces to a pound of gum was 
within tlie claims of the patents, provided the 
substance produced had the qualities of the 
substance referred to in the patents. The 
defendant averred that he supposed the pat- 
ents to be limited, in the upward range, to a 
quantity of sulphur not greater than six- 
teen ounces to sixteen ounces of gum, and 
that he had acted in good, faith on that sup- 
position, in making and selling the particu- 
lar combs complained of. It does not ap- 
pear when those combs were made. The affi- 
davit of Carton sets forth that the defend- 
ant .sold to him, at New York, about fifty 
gross of hard inibber combs; and that the 
first sale was made during the latter part 
of June, 1S67. A comb, forming one of the 
fifty gross, is annexed to Carton's affidavit 
The affidaxit of Ober sets forth that the de- 
fendant sold to him two gross of hard rubber 
combs at New York, in June, 18G7. A comb, 
forming one of the two gross, is annexed to 
Ober's affidavit. 

The testimony given before the master, on 
the point as to whether the defendant used, 
in making hard rubber combs, after the serv- 
ice on him of the injunction, more or less 
than sixteen ounces of sulphur to sixteen 
ounces of gum, is conflicting, and, if the case 
stood upon the testimony of the witnesses as 
to what the defendant did at the factory at 
Chesterville, after the injunction was served 
on him, it would perhaps be difficult to ar- 
rive at any satisfactory conclusion on the 
subject, and, certainly, difficult to say that 
it was clearly shown that, after he was 
sei-ved with the injunction, he made combs 
containing less than sixteen ounces of sul- 
phur to sixteen ounces of gum. But there 



is one piece of evidence which is conclusive 
to show that the defendant violated the in- 
junction knowingly and wilfully. The de- 
fendant, on the motion for the attachment, 
produced the affidavit of Charles A. Seely, a 
professional chemist of eminence, to the ef- 
fect that it was possible to detect the per- 
centage of sulphur in any given quantity of 
the compound composed by mixing India rub- 
ber, or other vulcanizable gum, with sulphur, 
and subjecting such mixture to a high heat 
imder pressm-e, the means being a nice chem- 
ical analysis of such compound in the manu- 
factured state. During the reference before 
the master. Professor Seely, on the 28th of 
August, 1867, by consent of both parties, 
took one of the two combs attached to the 
affidavits of Carton and Ober, for the pur- 
pose of analyzing it, and ascertaining the 
proportions of India rubber and sulphur in 
it. It was a condition of the consent, that 
the results of the analysis should be subject 
to inspection by either party, and should 
be certified to the court An affidavit made 
by Professor Seely, September 5th, 1867, 
states, that he has analyzed the sample of 
hard rubbei* comb which he so received; that 
it contained forty-five and fifty-nine hun- 
dredths per cent (45.59) of sulphur; and that 
there were no indications from which it could 
be inferred that the balance of the compound 
was anything else than India rubber. This 
gives a proportion, in the sample, of thirteen 
ounces and four-tenths of an ounce of sul- 
phur to sixteen ounces of rubber. It does 
not appear whether it was the comb sold to 
Carton or the comb sold to Ober which Pro- 
fessor Seely analyzed, but it was one of them. 
This analysis shows, that the defendant has, 
since the injunction was served on him, vio- 
lated it, by selling at least one comb of hard 
rubber containing less than sixteen ounces of 
sulphur to sixteen ounces of India rubber. 
The analysis is not gainsayed or questioned, 
and the clear inference, from Professor 
Seely's affidavit, is, that the only ingredient 
in the sample, besides sulphur, was India 
rubber, and that all which was not sulphur 
was India rubber. The unanswered and 
satisfactory testimony of this analysis con- 
tradicts and overthrows the allegation of the 
defendant that he has made no sale of hard 
rubber combs, since he was served with the 
injunction, that did not contain more than 
sixteen ounces of sulphur to sixteen ounces 
of India rubber. And, although, as stated 
in my former opinion, it is possible that the 
defendant may, in view of the peculiar lan- 
guage of the injunction, have honestly sup- 
posed that if he used more than a pound of 
sulphur to a pound of gum, he was not in- 
fringing the patents, yet, in selling the comb 
analyzed by Professor Seely, the defendant 
was guilty of a clear violation of the plain 
terms of the injunction, and such violation 
must be held to have been committed wil- 
fully and with knowledge. The result of 
this analysis leads strongly to the presump- 
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tion that all the combs sold to Carton and 
Obei*, as set forth in their affidavits, would, 
■on analysis, show like results. It becomes 
imnecessary, therefore, to consider further 
the question of the intent of the defendant 
in doing the particular acts complained of. 

The defendant is, for this wilful violation 
of the injunction of this court, amenable to 
punishment He has already been imprison- 
ed nearly fifty days. He has not given bail, 
which was fixed at $2,000, and the giving of 
which would have secured his temporary re- 
lease, and it is stated that he was unable to 
procure such bail. He has a wife and three 
children, the oldest under ten years of age, 
and an affidavit made by his wife sets foi-th, 
that he has no property, to her knowledge, 
except a little household furniture, and that 
all the property owned by herself or her hus- 
band, to her knowledge, including all moneys 
In her possession, or held to her credit, does 
not exceed in value four hundred dollars. A 
severe admonition has been administered to 
the defendant, and, although the plaintiffs 
have been put to large expense In prosecut- 
ing this attachment, which the defendant, if 
possessed of the means of doing so, ought 
to be compelled to reimburse, a requirement 
to that effect would, in this ease, if such re- 
imbursement were made a condition of the 
release of the defendant, probably result in a 
continuance of his Imprisonment for an in- 
definite period. While, therefore, I am not 
disposed now to say that the punishment 
which the defendant has received Is adequate 
to the offence, and to discharge him abso- 
lutely from the attachment, I am disposed to 
release him on his own recognizance, in the 
sum of two thousand dollars, for his appear- 
ance in this court whenever ordered to ap- 
pear, further proceedings on the attachment 
to be suspended indefinitely.' Those proceed- 
ings can be resumed if the defendant shall 
hereafter be guilty of violating the injunc- 
tion, or on other good cause to.be shown. An 
•order will be -entered accordingly, 

[For other cases involving this patent, see 
jiote to Goodyear v, MuUee. Case No. 5,577. 
[See Case No. 5,579.] 



Case No. 5,579. 

GOODYEAR et al. v. MULLEE et al. 

[3 Fish. Pat. Cas. 420.] i 

Circuit Court, E, D. Pennsylvania. ■ May, 
1868. 

J*ATENTS~IXI>IA RUBBBlt — DECREE MOBB PeKSUA- 

sivE THAN Verdict— Injdnction—Plead- 
IXG— Impijovejients. 

1. The term "India rubber" has been used as 
a generic name for gums having the qualities 
of caoutchouc. 

2. Nelson Goodyear might claim as his in- 
vention, a new and useful art or manufacture 
hitherto unknown and of immense value and 
importance. 



1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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3. A decree of a court of chancery has some 
value, and is more persuasive evidence than 
the verdict of a jury. 

4. It is immaterial whether the answer be 
received as an affidavit or as an answer upon a 
motion for a preliminary injunction when the 
facts relied upon in rebuttal are sufficient to 
refute, but, it is not necessary to entitle the 
complainant to an interlocutory injunction that 
there should be a special prayer for such pro- 
cess, where the bill shows a prima facie case 
for an injunction. 

5. The complainant may rebut by proper tes- 
timony any allegations made in the affidavits of 
lie respondent in answer to the motion. 

[Cited in Farmer v. Calvert Lithographing 
Co., Case No. 4,631.] 

G. An improvement on a patented invention 
may entitle the party making it to a patent, 
but he can not pirate the original invention. 

This was a bill in equity filed [by Henry 
B. Goodyear and Com-ad Poppenhusen] to 
restrain the defendants [William Mullee, J. 
H. McLellan, H. M. Hover, and others] 
from infringing letters patent [No. 8,075] for 
an "improvement in the manufactinre of rub- 
ber," gi-anted to Nelson Goodyear, May 6, 
1851, and reissued and esten.ded to Henry 
B. Goodyear, administrator. In two divisions 
known as reissues 556 and 557, and more 
particularly refei'x*ed to in the cases of Good- 
year V. New York Gutta Percha Comb Co. 
[Case No. 5,580], and Goodyear v. Mullee 
[Id. 5,577]. The defendants were charged 
with infringing this patent by the manufac- 
ture and sale of combs made of hard rubber. 
They relied in evidence upon a patent grant- 
ed to WiUiam Mullee, dated March 31, 1S68, 
for a process of making hard rubber, and 
offered affidavits to show that they used a 
larger proportion of sulphmr to the rubber 
than was described in Nelson Goodyear's 
patent 

Edwin L. Abbett and George Harding, for 
complainants. 

Fm-man Shepherd, for defendants. 

GE.IER, Circuit Justice. I do not think it 
necessary to notice the very numerous ques- 
tions which have been argued and comment- 
ed upon by the learned counsel. I shall only 
state the conclusions I have arrived at, with- 
out attempting to vindicate them by argu- 
ment 

1. The complainant sets forth certain pat- 
ents for what he calls "a new and useful im- 
provement In the manufacture of India rub- 
ber." This has been used as a sort of generic 
name for gums having the qualities of caout- 
chouc. In fact, he might claim to have in- 
vented a new and useful art or manufactvure 
hitherto unknown, and of immense value 
and importance. He has been in possession 
of his monopoly for many years; the origi- 
nality of his claim, and his sole right to use 
it, has been tested by numerous litigations 
with Infringers and decrees of the courts, as 
set forth in his bill. A decree of a court of 
chancery has some value, and is .more per- 
suasive evidence than the verdict of a jury. • 
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2. The recital of these facts- is sufficient to 
entitle the complainant to his preliminaiy 
injunction. This motion has been postponed 
at the request of the respondent's counsel, 
and an answer has been filed in tlie mean- 
time. Whether that answer be received only 
as an affidavit or not is not very material un- 
der the circumstances, as the facts relied 
uijon in rebuttal completely refute it 

It is objected to the suffleieney of the bill 
to entitle complainant to an interlocutory in- 
junction, that there is no special prayer for 
such process, or no recital of tlie facts that 
are shown in aggravation of the respondents' 
conduct. But this objection can not be sup- 
ported. The bill shows a prima facie case 
for an injunction. 

The complainant when he gave notice of 
his application, could not know what de- 
fense Avould be alleged in the atfidavits of re- 
spondent He has a right, thei*efore, to re- 
but by proper testimony any allegations so 
made or defense set up against the motion. 
The fact that complainant's counsel read all 
his testimony in opening his case, was of no 
importance if such facts coiild be adverted 
to in any stage of the ai-gument. 

The other facts used in rebuttal or by way 
of cumulative aggravation of the respond- 
ents' conduct, should act as an equitable or 
moral estoppel to the pretences set up by 
them. 

1. That not only had all the questions as to 
the validity of tlie complainants' patents 
been settled by decrees of com-ts of equity 

■ in numerous cases, but that in a bill to re- 
strain JluUee himself from infringing their 
patents, a decree was given against him. 

2. That he obstinately continued to infringe. 

3. That he was imprisoned for contempt 
of c'ourt for such conduct. 

4. That in consideration that the complain- 
ant would release him from damages that 
might be recovered against him, he covenant- 
ed that he would no more contest -his title, 
and cease from all intei'ference. This was 
in New York. 

5. Another injunction was afterward issued 
from tliis court 

6. That his operatives resisted the marshal 
in the service of the process of the com-t and 
were indicted and punished for so doing. 

7- That all the questions now raised were 
fully discussed and tried between the pres- 
ent parties in the patent office, where a pat- 
ent was given to respondent for some im- 
provement in the process, which was admit- 
ted by his counsel and decided by the com- 
missioner, would be servient and subordinate 
to the complainant's patent. 

S. An improvement on a patented invention 
may entitle the pai'ty making it to a patent 
but he can not pirate the original invention. 

9. The objection that the bill is not filed 
by p oper parti, s is w:tho„t fouada i:in either 
in law or in fact 

10. This, obstinate and persistent attempt 
to infringe complainant's rights and to hin- 
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der the injunction is accounted for by the 
fact that the party is insolvent and damages 
cannot be recovered of him. 

Justice demands that the injunction issue 
according to the prayer of the bill. 

[For other eases involving this patent, see 
note to Goodyear v. jMullee, Case No. 5,577.] 



Case "No. 5,580. 

GOODYEAR v. NEW YORK GUTTA PER- 

CHA, ETC., CO. 

[2 Fish. Pat. Cas. 312.] i 

Circuit Court S. D. New York. Oct, 1862, 

"Patents— Ixui A Rubber — Qualities of Autiolb 

Stated ix Descuiition — Whetuek Ix- 

vextou Bouxd Thekeby. 

1. The novelty of the reissued letters patent, 
Nos. 556 and 557, granted to Henry B. Good- 
year, administrator of Nelson Goodyear, de- 
ceased. May IS, 1858, for improvements in the 
manufacture of India rubber, examined and 
sustained. 

2. The process described in letters patent 
granted to Austin G. Day November 9, 1838, 
is an infringement of reissues Nos. 556 and 
557, granted to Henry B. Goodyear. 

3. A patentee is not bound by the qualities 
imparted to the article in his description; but, 
by the qualities of the article, as derived from 
the product of the process or compound patent- 
ed. 

This was a bill in equity filed [by Henry 
B. Goodyear and Conrad Poppenhusen] to 
restrain the defendants [the New York Gutta 
Pereha & India Rubber Vulcanite Company 
and others] from infringing letters patent 
[No. 8,075] for an "improvement in the man- 
ufacture of India rubber," granted to Henry 
B. Goodyear, administrator of Nelson Good- 
year, deceased. May 6, 1851, and surrendered 
and reissued May 18, 1858, in two divisions, 
numbered 556 and 557 respectively. 

The claim of the original patent was as 
follows: "What I do claim, etc., is the com- 
bining of India rubber and sulphur, either 
with or without shellac, for making a hard 
and inflexible substance hitherto unknown, 
substantially as herein set forth. And I also 
claim the combining of India rubber, sul- 
phur, and magnesia or lime, or a carbonate 
or a sulphate of magnesia or of lime, 
either with or without shellac, for making 
a hard and inflexible substance hitherto un- 
known, stibstantially as herein set forth." 

The disclaimer and claim of reissue 556 
was as follows: "It is well known that it 
has been proposed to produce a hard sub- 
stance from caoutchouc by passing it 
through highly-heated liquid sulphur; but 
this has not been attended with practical 
success. I do not wish to be understood, 
however, as making claim broadly to the 
imiou of caoutchouc and sulphur in the pro- 
portions named, however these substances 
may be united and treated. But what I do 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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claim as the invention of tiie said Nelson 
Goodyear, and desire to secure by letters 
patent, is the combining of sulphur and India 
rubber, or other vulcanizable gum, in propor- 
tions substantially as specified, when the 
same is subjected to a high degree of heat, 
substantially as specified, according to the 
vulcanizing process of Charles Goodyear, for 
the purpose of producing a substance or 
manufacture possessing the properties or 
qualities substantially as described; and this 
I claim whether the said compound of sul- 
phur and gum be, or be not, mixed with oth- 
er ingredients, as set forth." 

The disclaimer and claim of reissue 557 
was as follows: "I do not wish to be un- 
derstood as making claim broadly to a manu- 
facture or substance produced by the ad- 
mixture of caoutchouc and sulphur; nor as 
making claim broadly to a manufacture or 
substance by subjecting the compound of 
caoutchouc and sulphur, whether with or 
witliout other substances, to a high degree 
of heat, as, prior to the invention of Nelson 
Goodyear, caoutchouc- and sulphur had been 
compounded, and such compound alone, as 
well as other ingredients, had been subject- 
ed to a high degree of heat, but not to pro- 
duce the manufacture or substance having 
the character peculiar to the said manu- 
facture or substance invented by the said 
Nelson Goodyear. What is claimed, etc., is 
the new manufacture or substance ^herein 
above described, and possessing the substan- 
tial properties herein described, and com- 
posed of India rubber, or other vulcanizable 
gum, and sulphur, in the proportions sub- 
stantially as described, and when incorporat- 
ed, subjected to a higb degree of heat, as 
set forth, and this I claim, whether other in- 
gredients be, or be not, used in the prepara- 
tion of the said manufacture, as herein de- 
scribed." 

Charles Goodyear had invented and pat- 
ented, in 1844, a process for vulcanizing In- 
dia rubber, which consisted in mixing sul- 
phur and rubber in proportions varying from 
one to three and one-fifth ounces of sulphur 
to a pound of rubber and with or without 
carbonate of lead, and subjecting the com- 
pound, for some time, to a heat of from 212° 
to 350° F., depending on the thickness of 
the composition. This pi'oduced the ordinaiy 
flexible vulcanized rubber of commerce. 
Nelson Goodyear discovered that by increas- 
ing the proportion of sulphur from four to 
sixteen ounces of sulphur to a pound of rub- 
ber, and exposing the compound to the de- 
gree of heat named by Charles, he produced 
a hard substance now known as "vulcanite," 
"like ebony or ivory, susceptible of polish 
and with an elasticity similar in kind to that 
of tempered steel," When free sulphur only 
was used, in combination with the rubber, 
the patentee says that the proportion of each 
should be nearly equal; but, by adding mag- 
nesia, or lime, or the carbonates or sulphates 
thereof, or gum shellac, resin, oxides or salts 
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of lead or ^inc, or similar substances, he 
declares that the quantity of sulphur might 
be reduced to four ounces when combined 
with a pound of rubber. 

G. D. Sargeant, C. M. Keller, and B. W. 
Stoughton, for complainants. 

L. Abbett, W. J". A. Fuller, and T. A. 
Jenckes, for defendants. 

NELSON, Circuit Justice. The bill in this 
case was filed upon two reissued patents 
granted to the complainant as administrator 
of Nelson Goodyear, deceased, the original 
discoverer of new and useful improvements in 
the manufactiure of India rubber. The orig- 
inal patent to him bears date May 6, 1851. 
The reissued patents May 18, 185S. This in- 
vention relates to an improvement in the 
process of preparing India ru"bber and other 
vulcanized gums described in the previous 
well-known patent of Charles Goodyear, and 
by which improved process a new substance 
is produced, distinct in character from that 
produced by the invention of Charles Good- 
year, and used for wholly different purposes. 
It is generally known as the "hard rubber 
compound." The two reissued patents claim 
—the one the process of manufacturing the 
hard rubber compound— the other the prod- 
uct. There was some' doubt if the claim in 
the original patent embraced both these im- 
provements, though fully described in the 
specification. 

The utility of this improvement is not ques- 
tioned. It has been before the courts in- 
cidentally heretofore, and was the subject 
of observation. In the case of Poppenhusen 
V. Falke [Case No. 11,280], decided in Oc- 
tober term, 1861, on what is known as the 
"Tin Foil Patent^" Judge Shipman, in- deliv- 
ering the opinion of the court, observed: 
"That in the year 1851, Nelson Goodyear pat- 
ented the peculiar substance known as the 
'hard' compound of India rubber. He pro- 
duced this remarkable material by combining 
sulphur with the native rubber in certain pro- 
portions, and subjecting the compound to a 
high degree of heat. The material produced 
by the combination, when operated on by 
the proper degree of heat, proved to be of 
great value, and well adapted to a great va- 
riety of uses. It is free from the disagi*eea- 
ble odor, impenetrable to ordinary fluids, hard 
like ebony or ivory, susceptible of polish, and 
with an elasticity similar in kind to that of 
tempered steel. For many purposes of utili- 
ty and ornament, its value is proved by its 
extensive nse in the community." 

The only serious question arising out of the 
facts in this case is, as to the originality of 
the invention by Nelson Goodyear. This has 
been strenuously contested by the learned 
coimsel for the defendants, and requires 
some notice. The proofs show that Good- 
year began his experiments with a view to 
the improvement, as early as the year 1847, 
and that he had nearly completed them as 
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early as the summer of 1849. In December 
of that year, he filed a caveat in the patent 
office, containing a description of the inven- 
tion, and which embraces substantially all 
the information required at this day to man- 
ufacture the article. This, as we have seen, 
was followed up by a patent dated May 6, 
1851, the application bearing date December, 
1850. 

The defense of want of novelty in Good- 
year is placed mainly upon two grounds: 1st. 
The patent of Austin 6. Day, dated Novem- 
ber §, 1858, and 2d. Patent to Charles Han- 
cock, England, enrolled July 11, 1846. There 
are other criticisms in the proofs, and refer- 
red to in the argument of counsel, bearing 
upon this question, but we regard them as too 
unimportant to require any particular notice. 

We have said that the patent of Atistin G. 
Day has been relied on to show want of orig- 
inality in Goodyear. Perhaps this is not 
quite an exact statement of the ground taken 
by the defense under that patent. 

The defendants claim that they carry on 
their manufacture of the compound under 
this patent, and set up that the process is 
different from that of Goodyear. The pro- 
cess of Goodyear is found in the caveat of 
December, 1849, the patent of May, 1851, 
and in the reissues of May, 1858. In the 
caveat he says: "My 'invention or discovery 
consists in the production, by means of a 
composition of India rubber and sulphur sub- 
jected to intense heat, of a new and useful 
substance hitherto unknown, resembling in 
hardness bone or horn, but more extensively 
applicable, and less costly in use, than either 
of those substances." "The main and in- 
dispensable ingredients of the composition 
are India rubber, or caoutchouc, and sulphur; 
of these I take certain proportions, say equal 
parts by weight of each, and mix them thor- 
oughly in any convenient manner. These 
proportions," he observes, "may, however, be 
considerably varied without changing mate- 
rially the product." Again he observes: "No 
precise rule of proportions can be given, or 
definite limits assigned when sulphm* alone 
is combined with rubber" — "that a much less 
quantity of sulphm* than four ounces to a 
pound of rubber would be insufficient in any 
case." 

In his patent of May, 1851, he observes: 
"Further experiments made by me since the 
filing of the caveat, have confirmed the en- 
tire success of my invention." And then aft- 
er describing the process— first, compounding 
India rubber and sulphm*, and second, com- 
bining with them other ingredients— he 
states: "The proportions specified in both 
these compounds may be considerably va- 
ried without materially changing the result, 
but in no case will a much less quantity of 
sulphur than four ounces to every pound of 
caoutchouc be sufficient, in which respect 
particularly my compounds differ very essen- 
tially from every other composition of India 
rubber in use; as in all other rubber com- 



positions the least quantity of sulphur that 
will suffice to cure the article is aimed at." 
The description in the reissued patents is 
more full and in greater detail, but substan- 
tially the same— the difference consists in 
separating the claim and the issuing a pat- 
ent for each. 

Now, Austin G. Day's patent is dated No- 
vember 9, 1858, nine years after the filing of 
Goodyear's caveat, and seven after his pat- 
ent, and in his specification he says: "I took 
up the hard nibber manufacture at the time 
of the issue of the Nelson Goodyeai* patent 
of 1851, having a single object in view, name- 
ly, the manufactm-e of a hard elastic com- 
pound in which I used with success both rub- 
ber and gutta percha." 

Again he says: "My invention consists in a 
special mode of making hard but highly elas- 
tic gum compound, by a process differing in 
length of time, in the degree of heat, and in 
the proportion of the ingredients, and in the 
mode of equalizing the temperature from that 
described by Nelson Goodyear." 

He then claims, 1st. "The running the heat 
for vulcanizing flexible and elastic hard gum 
compounds through the high range of tem- 
perature, and the comparatively great length 
of time, substantially as set forth, that is to 
say, commencing the heat at about 275 deg., 
and carrying the same to 300 deg. and up- 
ward, substantially as described." 2d. "The 
making as described, the flexible and elastic 
hard gum composition of two parts, by weight 
of rubber or other vulcanizable gum, and one 
part sulphur, when such composition is pre- 
paratory to running of the heat, as described 
in these specifications." 

Now, as to the degree of heat to be applied 
in the manufacturing of this hard compound, 
Nelson Goodyear, in his patent of May, 1851, 
refers to the patent of Charles Goodyeai' of 
1844, reissued 1849, which gives a range from 
212 deg, to 350 deg., depending on the thick- 
ness of the composition, and adds: "In most 
cases the heat will be required to be raised as 
high as 260 deg. or 275 deg., and the time of 
exposure of heat will range from three to six 
hours, or longer." The caveat stated the 
range between 250 deg. to 300 deg., depending 
upon size of compound. 

It is quite apparent, from this reference to 
the several patents, that there is nothing on 
the subject of the degree of heat in manufac- 
turing the hard compound desci'ibed in the 
Austin patent, but what is found in that of 
Nelson Goodyear. Then as to the propor- 
tions of India rubber and sulphur, Austin 
adopts two parts rubber and one sulphur. 
Goodyear, in his patent of 1851, states that 
the best proportions will be about equal parts; 
that the proportions may be considerably va- 
ried without materially changing the result; 
but that in no case should it be less than 
four ounces of sulphur to a pound of rubber. 
The caveat contained the same substantially. 
We perceive no ground for the claim to any 
improvement by Austin in this branch of the 



[10 Fed, Cas. page 711] 

case. Much was sa\d on this argument, and 
also, by witnesses on the part of the defend- 
ants, in respect to the qualities imparted to 
the hard compound by the patentees in the 
descriptions. Goodyear, in his patent of 1851, 
claims the "combining of India rubber and 
sulphm*, etc., for making a hard and inflex- 
ible substance, hitherto unknown, substantial- 
ly as described." In his caveat he describes 
It as a hard and stiflE substance, resembling, 
in some respects, horn, or bone, and adapted 
to similar or more extensive uses. 

Austin, in his patent, describes the article 
as "a flexible and elastic hard gum composi- 
tion." Now, it is apparent, from om- previous 
examination of the patents of the respective 
parties, that this is simply a dispute about 
terms or words. The proofs also establish the 
same. An article of the same description of 
the hard rubber compound, and of the same 
qualities, was manufactm-ed under the Good- 
year patent from the time it was granted, as 
is made under the Austin patent; and we 
may add, made under the former pat*^"*^ 'u 
Goodyear's factory, by Austin himself, who 
was in the service of the establishment The 
Idea of the learned counsel for the defendants 
seems to be that the patentee is bound, by 
the qualities imparted to the article, rather 
than by the qualities of the article, as derived 
from the product of the compound patented. 
It would be a waste of time to attempt the 
refutation of so plain an error. 

The main ground to establish the defense of 
the want of novelty in Goodyear's Is the Eng- 
lish patent of Hancock, July 11, 1846. It is 
quite apparent, on an inspection of this pat- 
ent, that the patentee had not carried his ex- 
periments so far as to have produced the hard 
rubber compound of Goodyear, nor, as is ob- 
vious, had he any distinct or practical knowl- 
edge of it His combination or composition to 
produce the artide is found in the third para- 
graph of the patent, which is a combination 
of India rubber or gutta percha, "with orpi- 
ments, liver of sulphur, or other sulphuret 
having like chemical properties;*' and he 
gives one general rule of proportion of orpi- 
ment or other siilphuret to be used, not to 
exceed twenty-five per cent, as applicable to 
the compound of all the products, whether 
soft or hard. 

But what is more decisive Is this: he ob- 
serves that "in making any of these com- 
pounds, a portion of sulphur may be used in 
place of an equal portion of orpiment or sul- 
phm-et; but I consider the use of sulphur 
to be objectionable, because of the offensive 
smell which it imparts to the article, and of 
the tendency which sulphur has to effloresce 
or exude from the surface." No such conse- 
quence results from the compound of Good- 
year. On the contrary, as already stated, "it 
is free from any disagreeable odor, impenetra- 
ble to ordinary fluids, like ebony or ivory, 
susceptible of polish, and with an elasticity 
similar in kind to tempered steel." 

This view is confirmed by a reference to the 
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later patent of Hancock, enrolled August 10, 
1847. In this he refers to his previous one, and 
observes that in the specification there he had 
recommended that sulphureting of gutta per- 
cha should be effected by means of sulphu- 
rets, such as orpiment or liver of sulphur, in 
preference to sulphur itself, etc. "I have 
since, however, ascertained that if a very mi- 
nute portion of sulphur be used along with 
sulphuret, a better result is obtained from a 
combination of the two than from either sub- 
stance alone." It is clear that even in 1847, 
after the experiments of Goodyear had begun, 
this patentee had not obtained any distinct 
idea of the American hard rubber compound. 
Without pursuing the case further, we are 
satisfied that the defense falls, and that the 
complainants are entitled to the decree. 

[For other cases involving this patent see 
note to Goodyear v. MuUee, Case No. 5,577.] 



Case No. 5,581. 

GOODYEAR et al. v, PHELPS et al. 

[3 Blatchf. 91.] 1 

Circuit Court N. D. New York. Nov. 28, 1853. 

Patents — Infkingejibnt by a Corpobatiox — Lt- 
ABiLiTr OF Its Dikectoks asd Agests. 

The directors of a manufacturing corporation, 
who manage and superintend its business, and 
under whose direction it manufactures and sells 
articles which are an infringement of a patent, 
and its agents, who conduct its business of 
selling such articles, are responsible for such 
infringement and will be restrained by injunc- 
tion. 
[Applied in Poppenhasen v. Falke, Case No. 
11,279. Cited in Goodyear v. Berry, Id. 
5,536; Jones v. Osgood, Id. 7,487; Need- 
ham V. Washburn, Id. 10,082; American 
Cotton-Tie Supply Co. v. McCready, Id. 
295; Cahoone JBarnet Manuf'g Co. v. Rub- 
ber & Celluloid Harness Co., 45 Fed. 584; 
Edison Electric Light Co. v. Packard Elec- 
tric Co., 61 Fed. 1006.] 

In equity. This was an application [by 
Charles Goodyear and the New England Car- 
Spring Company] for a provisional injunction 
[against Anson G. Phelps and others] to re- 
strain an infringement of letters patent [No. 
3,633], granted to Charles Goodyear, June 
15th, 1844, and reissued December 25th, 1849 
[Nos. 156 and 157], for an "improvement In 
India-rubber fabrics." It appeared that five 
,ot the defendants were stockholders in and 
directors of a Connecticut corporation; that 
"another of the defendants was a stockholder 
in the corporation," and its secretary and gen- 
eral agent; and that the articles claimed to 
Infringe were made by the corporation at its 
'factory In Connecticut, and sold at Its office 
in New York by such secretary and genei'al 
agent, and by one of said directors, who was 
its selling agent It was urged by the defend- 
ants, among other things, that they were not 
liable individually for the infringement char- 
ged, but that the corporation alone was liable. 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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James T. Brady, for plaintiffs. 
Francis B. Cutting and George Gifford, for 
defendants. 

NELSON, Circuit Justice (after disposing of 
various points raised by tlie defendants). A 
point has been made, that the defendants are 
not liable for the infringement charged, as 
the only participation alleged in the same is 
as stockholders of an incorporated company, 
Tvhich company is engaged in manufacturing 
and selling the patented article. However 
that may be, it appears that the defendants 
are either directors of the company, who have 
the management and superintendence of the 
business, and under whose direction the arti- 
cles are manufactured and sold, or are the 
agents of the same, concerned in conducting 
the business. On this ground, I am of opinion 
that they are responsible, and are properly 
made parties defendants. Injunction ordered. 

IFor other eases involving this imtent, see 
note to Goodyear v. Central K. Co., Case No. 
5,5G3.] 



Case No. 5,58S. 

GOODYEAR v. PROVIDENCE RUBBER 
CO. 

ISee Case No. 5,5S3.] 



Case Wo. 6,583. 

GOODYEAR v. PROVIDENCE RUBBER 
CO. et al. 

[2 Cliff. 351; 2 Fish. Pat Cas. 499-] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1864. 

Patents — Equity —Feigxed Issue— Verdict oe* 
JuuY — State Ricgui^atioxs — Puactice in Fed- 

EKAL COUUTS— BiLLFiIjED BY EXECDTOR— SPEC- 

jFiCATioN OF Patent — Reissue — Act of Mauch 
8, ] 837— Patentability op Both Puoduct and 
PnocEss — Decision of Commissioner op Pat- 
ents — Proceeding to Sl.t Aside Patent — 
Fraud. 

1. The general rule is, that an interlocutory 
order for issues to a jury in an equity suit 
will not be directed until the proofs are taken 
and publication has passed. 

2. It is not indispensably necessary, as a 
matter of law, in any ease, that any question 
in an equity suit in a federal court should be 
sent to a jury. 

3. "When feigned issues are directed by the 
court sitting in equity, it is generally done upon 
the ground that the evidence in the record is 
not of a character, or not sufficient to afford 
the means of a satisfactory conclusion; but the 
verdict of the jury is only advisory, and may 
be set aside or even overruled. 

[Cited in Garsed v. Beall, 92 U- S. 693; 
Johnson v. Harmon, 94 U. S. 378.] 

4. State regulations to the extent that they 
define the rules of property are regarded as fur- 
nishing the rule of decision, hut they do not 
control or affect the process or practice of the 
federal courts. , 



1 [Reported by William Henry Clifford, Esq., 
and by Samuel S. Fisher, Esq., and here com- 
piled and reprinted by permission.] 



5. The equity practice of the federal courts, 
when not controlled by ah act of congress or 
the rules prescribed by the supreme court, is 
in general regulated by the chancery practice 
of tlie parent country as it existed prior to the 
adoption of what are called the "New Rules." 

[Cited in Every v. Candee, Case No. 4,5S3; 
Griswold v. Bragg, 48 Fed. 520.] 

[Cited in Griswold v, Bragg, 48 Conn. 579.] 

G. In this case the bill of complaint was not 
founded on the title of the original patentee, 
but on the derivative title of the first-named 
complainant, to whom, as executor of the pat- 
entee deceased, the patent was reissued; 
therefore, objection to the right of the com- 
plainants to maintain their bill, because only 
one of the persons named as executors in the 
last will and testament of the original patentee 
was made party to the bill, cannot be sustained. 

[Cited in Carew v. Boston Elastic Fabric Co., 
Case No. 2,397; Thomas v. Shoe Mach. 
Manufg Co., Id. 13,911.] 

[See note at end of case.] 

7. The reissued patent, under these circum- 
stances, is a new contract between the govern- 
ment and the executor, since the decease of the 
original patentee. 

[See note at end of case.] 

S. "Where other persons named as executors 
did not join with the complainant in proving 
the will of an original patentee, or in the sur- 
render or reissue of the original patent, they 
need not be made parties to a bill of complaint 
for the infringement of the said reissued pat- 
ent, 

[Cited in Grover & B. S. M. Co. v. Florence 
S. M. Co., 18 Wall. (85 U. S.) 579.] 

9. The objection to the maintenance of a bill 
in equity founded on letters-patent, that the 
specification did not set forth, the invention in 
such full, clear, and exact terms as would en- 
able any person skilled in the art to practise 
the invention, is not open to the defendants, 
when no such defence is set up in their answer, 
and the record shows that application was 
made to the court to amend in tliat particular. 

[Cited in Jennings v. Pierce, Case No. 7,283.] 

10. Under the fifth section of the act of 
March 3, 1837 [5 Stat. 10], when a patent is 
properly returned for correction and reissue, 
the patent oflice is authorized to reissue the 
original in several parts, if the patentee desires 
it, and pays the additional sum or sums re- 
quired by law. 

[Cited in Fassett v. Ewart Manufg Co., 58 
Fed. 3G5.] 

11. A new product or article of manufacture, 
and the process by which the same is pro- 
duced, may be the proper subjects of separate 
patents. 

[Cited in Merrill v. Yeomans, Case No. 9,- 
472; Milligan & Higgins Glue Co. v. Up- 
ton, Id. 9,607. Applied in Badische Anilin 
& Soda Fabrik v. Hamilton Manufg Co., 
Id. 721; Tucker v. Dana, 7 Fed. 214. 
Cited in Judd v. Fowler, 10 C. C. A. 100, 
61 Fed. 821.] 

[See note at end of case.] 

12. An inventor claimed "curing caoutchouc 
or India-rubber, by subjecting it to a high 
degree of artificial heat"; also "curing the 
compound of India-rubber, sulphur, and a car- 
bonate or other salt or oxide of lead, by sub- 
jecting the same to the action of artificial 
heat"; but in the descriptive part of the specifi- 
cation declined to limit himself to the exact 
compound last named, and set out others. A 
reissue of the patent claimed "a combination 
of India-rubber with sulphur, with or without 
other ingredients, chemically altered by the ap- 
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plication of heat." It was held, that the latter 
claim, when construed in the light of the de- 
scription, was not invalid by reason of embra- 
cing more than the former. 

[Cited in Cahart v. Austin, Case No. 2,288; 
Oarew t. Boston Elastic Fabric Co., Id. 2,- 
397; Smith v. Merriam, 6 Fed. 718.] 

[See note at end of case.] 

13. The reissued patent having been issued in 
two parts, one claiming a process and the oth- 
er the product thereof, the claim for the pro- 
cess, when construed in view of both the ear- 
lier and later specifications, was held not to be 
broader than the corresponding claim in the 
original, in so far as it claimed mixing with 
the rubber other ingredients than sulphur; but 
the second claim of the reissue was held void, 
because it included not only India-rubber when 
compounded with sulphur and subjected to ar- 
tificial heat- but other vulcanizable gums, — no 
other gums having been described in the origi- 
nal patent nor in the one to which the claim 
was appended. 

[Cited in Carew v, Boston Elastic Fab. Co., 
'Case No. 2,397; Jones v. Sewall, Id. 7,495; 
Wonson v. Peterson, Id. 17.934; Atwood 
V. Portland Co., 10 Fed. 287.] 

[See note at end of case.] 

14. The commissioner of patents has full 
power to examine and decide ujjon an applica- 
tion for reissue; and as there is no provision 
made for an appeal, the decision must in gen- 
eral be regarded as conclusive in all collateral 
proceedings. 

[Cited in Tucker v. Burditt, Case No. 14,- 
216; In re Day, 27 Fed. GSO.] 

15. In a proceeding between the government 
and a patentee to set the patent aside, or in an 
application for an extension, proof of fraud 
is conclusive, but it must be clear and satis- 
factory. 

16. In this case, proof that the extension was 
obtained by fraud, was Jicld insufiicient; but if 
it had been full, it would not have availed the 
respondents, because they were shown to have 
consented to the acts complained of. 

[Cited in Seymour v. Osborne, 11 Wall. (78 
U. S.) 543.] 

17. After the originality of Charles Good- 
year's invention has been repeatedly affirmed 
by the circuit courts of the United States, and 
there has been no effort made to call .the de- 
cisions in question, under the circumstances of 
this case, those decisions were followed by this 
court. 

18. Construction of the license under which 
the defendants claimed to manufacture the ar- 
ticles CQvered by the complainants' patents. 

[19. Cited in Kelleher v. Darling, Case JNo. 
7,653, to the point that patents, in certain cases, 
may be good in part and void in part, the rule 
being that whenever a patentee, through inad- 
vertence, accident, or mistake, and without any 
fraudulent or deceptive intention, has claimed 
more than that of which he was the original 
inventor, his patent shall be valid for all that 
part which is truly and justly his own, provided 
the same be a material or substantial part of 
the thing patented.] 

Bill in equity to recover damages for an al- 
leged infringement of certain letters-patent, 
and praying for an account and for an in- 
junction. The complainants were Charles 
Goodyear, executor of the last will and tes- 
tament of Charles Goodyear deceased, the 
Union Rubber Company, ja corporation cre- 
ated by the laws of the state of New York, 



and the Phoenix Rubber Company, a corpo- 
ration created by the laws of the state of Con- 
necticut. The respondents were the Provi- 
dence Rubber Company, a corporation cre- 
ated by the laws of Rhode Island, Augustus 
O. Boinrn, William W. Brown, and Edwin M. 
Chaffee, who were also citizens of the last- 
named state.' The patents set up in the bill , 
of complaint were, the original patent to 
Charles Goodyear, deceased, of the loth of 
June, 1844 [No. 3,633], and the patent for the 
same invention, reissued to the original pat- 
entee of the 25th of December, 1849 [No. 156], 
wlaich was further duly extended by the com- 
missioner of patents on the 15th of June, 
1858, for the additional term of seven years 
from the time of such extension. The bill 
of complaint also alleged, that the originstl 
inventor died on the 1st of July, 1860, and 
that the extended patent was duly sm'render- 
ed and reissued to Charles Goodyear, execu- 
tor, on the 20th of November, in the same 
year [No. 1,085]. 

The complainants claimed to be the sole 
and exclusive licensees of the original pat- 
entee, for the manufacture and sale of cer- 
tain goods particularly enumerated in the bill 
of complaint; and their title to the exclusive 
right so elairaed was alleged to be derived 
from three licenses exhibited in the record, 
which were duly executed by the original pat- 
entee dm-ing his lifetime. The licenses re- 
ferred to were, first, the license gi-anted to 
the Naugatuck India-Rubber Company, un- 
der date of July, 1844, which, as the com- 
plainants contended, was an exclusive li- 
cense, conferring the right to manufactm-e 
everytning (save the articles therein except- 
ed) that could be made out of India-rubber. 
Secondly, the license to Jonathan Trotter, 
dated the 5th of February, 1847, which was 
for the manufacture of wearing apparel of 
every name and description for men and 
boys, excepting boots and shoes, bathing-caps, 
gloves, and mittens. Thirdly, a license to 
the firm of William Rider and Brothers, on 
the 1st of July, 1S4S, which was for the manu- 
factm'e of army and navy equipments, and, 
various other articles therein specified. The 
record contained stipulations which admitted 
the granting of the several patents set up in 
the bill of complaint, and the execution- and, 
assignment of. all the licenses imder which 
the corporation complainants claimed the ex- 
clusive right to manufacture and sell rubber 
goods. The answer was filed on the 1st of 
December, 1862, denying that Chai-les Good- 
year deceased was the original and first in- 
ventor of the improvements described in the 
original patent; and also denying that the re- 
spondents had been guilty of any infringe- 
ment, as alleged in the bill of complaint. 
Special defences were also set up in the an- 
swer, and before the proofs were all taken, the 
respondents appeared and moved the coui't to 
pass an order for feigned issues or issues of 
fact to be tried by a jury. The parties were 
heard upon the motion at the time it was. 
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presented, and the court refused to pass the 
order, but postponed the motion to be fm-ther 
heard with the merits. The refusal to grant 
the motion was placed upon the ground that, 
vmder the circumstances of this case, it was 
premature. 

The defendants claimed to manufacture 
under a license to Edwin M. Ghaff ee, of date 
June 25, 1846, which was expressed to be "a 
free license to use the said Goodyear's gum- 
elastic composition for coating cloths, for the 
purpose of japanning, marbling, and variegate 
japanning, together with all the rights to 
make and dispose of the aforesaid japanned 
and marbled or variegated cloths, in and so 
far as the said Charles Goodyear has ob- 
tained any rights, patents, or privileges, and 
In virtue of all his inventions, patents, and 
improvements made in the manufacture of 
India-rubber or gum-elastic goods, and which 
shall be made hereafter by the said Charles 
Goodyear- And in virtue of all letters-pat- 
ent, or patent rights of the United States of 
America, granted to and belonging to, and 
which shall be granted to and belonging to the 
said Charles Goodyear, for any and all in- 
ventions and improvements in the manufac- 
tm"e of India-rubber goods." It was insisted 
by the complainants that the license of the 
defendants was intended to be restricted to 
the manufacture of boots and shoes, and that 
the license granted to certain of the com- 
plainants (before referred to) was exclusive in 
the grant of the right to make army and 
navy equipments, ponchos, blankets, bulbs 
for syringes, and certain other enumerated 
articles. The other points in dispute, as to 
the effect and construction of the licenses 
held by both parties, may be understood from 
the discussions of counsel and the opinion of 
the court. 

B. R. Curtis, C. S. Bradley, Wingate Hayes, 
and J. Hervey Ackerman, for complainants. 

The Union India-Rnbber Company and tha 
Phoenix Rubber Company, being licensees 
under Goodyear's patent, have the right to 
join the name of his representative in a suit 
brought to protect their rights as licensees. 
Goodyear v. McBurney [Case No. 5,57-1]; 
Goodyear v. Bishop [Id. 5,558], The ques- 
tion whether Charles Goodyear, Jr., is execu- 
tor or not, can only be raised by a plea in 
abatement. Childress v. Emory, 8 Wheat. 
[21 U. S.] 642; Kane v. Paul, 14 Pet [39 U. S.] 
33, The reissue of letters-patent to an exec- 
utor, by the commissioner of patents, is con- 
clusive that such executor has been duly ap- 
pointed. Woodworth v. Hall [Case No. 18,- 
016]. If tlie licenses of the complainants are 
exclusive, their right to stop the defendants 
is complete. Whether this patent was fraud* 
ulently extended or not cannot be inquired 
into in this suit. That is a question exclu- 
sively between the sovereignty granting the 
extension and the patentee. Field v. Sea- 
bury, 19 How. [60 U. S.J 324, 332; Gibson v, 
Gifford [Case No. 5,395]. Letters-patent are 



matter of record, and the general rule is that 
they can only be avoided in chancery, by a 
writ of scire facias sued out on the part of 
fixe government or by some individual prose- 
cuting in its name. This is the settled Eng- 
lish course sanctioned by numerous prece- 
dents, and there is no statute or precedent in 
this counti'y establishing a different course. 
Jackson v. Lawton, 10 Johns. 24. And thia 
is true, though it were issued by mistake, 
or obtained by fraud or misrepresentation. 
People V. ilauran, 5 Denio, 389, 398. Though 
these citations are made from eases respect- 
ing patents for lands, it is submitted the 
same principles must apply and govern the 
case of an invention or discovery; because in 
both cases the patent is a grant made by the 
government or sovereignty to some person, 
or persons of some privilege, property, or au- 
thority. Both are issued in the name of the 
United States by like authority and in the 
same manner. The decision of the commis- 
sioner of patents in granting an extension is 
conclusive; such was the intention of the act 
allowing him to extend a patent. Colt v. 
Young [Case No. 3,032]. As the commission- 
er's decision was made by a special tribunal, 
with full powers to examine and decide, and 
as there is no provision for an appeal to any 
other jm-isdiction, the decision is final within 
the law. Foley v. Harrison, 15 How. [56 U. 
S.] 433, 448; Patent Laws 1836, c. 357, § IS; 
Philadelphia & T. R. Co. v. Stimpson, 14 Pet 
[39 U. S.l 458, 459. The action of the com- 
missioner of patents in reissuing a pateut 
which is strictly an ex parte proceeding, is 
not inquirable into, unless a clear case of 
fraud is made out Much less is it, then, in 
the case of an extension which in its very 
nature is a judicial proceeding, providing for 
public notice (of sixty days) to be given, in 
the section of country most interested ad- 
versely to the extension of the application, 
that any person may appear and show cause 
why the extension should not be granted, the 
taking of testimony, a hearing of applicant 
and contestant before the commissioner, and 
a decision on the evidence. Patent Act 1836, 
§ 18 > [5 Stat 124]; Day v. Goodyear [Case 
No. 3,678]; Battin v. Taggart 17 How. [58 U. 
S.] 84; Woodworth v- Stone [Case No. 18,021], 
approved in Brooks v, Fiske, 15 How. [56 U. 
S.] 228; Brooks v. Bicknell [Case No. 1,944]; 
Field V. SeabuiT, 19 How. [60 U. S.] 332. If 
there was any fraud, defendants knew of it. 
Sai-atoga & S. R. v. Row, 24 Wend. 74. 
They have confirmed and ratified the fraud 
by accepting and working under a license 
granted after the extension. Edmunds v. 
Hildreth, 16 111. 216; Bronson v. Wiman, 10 
Barb. 406. They stipulated not to oppose tho 
extension. There is no proof of damage to 
them in consequence of the fraud. Fraud 
and damage must be coupled to entitle a 
party to relief. Clark v. AYhite, 12 Pet [.^7 
U. S.] 196; .Tackson v. Eaton, 20 Johns. 478; 
Story, Eq. Jur. § 203. Defendants were will- 
ing the extension should be obtained, and 
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"volenti non fit injuria.!' The evidence of 
fraud must be strong and cogent. Clark v. 
White, 12 Pet [37 U. S.] 196; Henry v. Hen^ 
ry, 8 Barb. 5SS, 592. See Philadelphia & T. 
R. Co. V. Stimpson, 14 Pet [39 U. S.] 458. 

It is a favorite principle governing the 
action of every court and especially that of 
a court of equity, tliat -where an act is sus- 
ceptible of tr\vo constructions, one of which 
will destroy and tlie other sustain it, the lat 
ter is always to be preferred. This simply 
supposes legality, rather than illegality. 
Hence the maxim, "Ut res magis valeat 
quam pereat" The license to the Nauga. 
tuck Company was recorded September IG, 
1844, and properly so. A license with a 
covenant that the parties will not grant any 
conflicting license, may be deemed a grant of 
an interest in the patent, and therefore to be 
recorded. Any subsequent grant or license, 
after such record, would be void as against 
the first Washburn v. Gould [Case No. 17,- 
214.] Respondents allege that the reissues 
of the patent of June 15, 1844, are void. 
That question cannot be inquired into in this 
suit, for the action of the commissioner 
granting the reissue is conclusive, imless a 
clear case of fraud is made out Day v. 
Goodyear [supra]; O'lleilly v. Morse, 15 
How. [56 U. S.] 63; Alien v. Blunt, [Case No. 
216]; Battin v. Taggart, 17 How. [58 U. S.l 
84; Philadelphia & T. R. Co. v. Stimpson, 14 
Pet [39 U. S.] 458, 459. If the action of tht 
commissioner was not conclusive, the reissue 
of this patent has twice been judicially de- 
clared valid. Goodyear v. Day [Case No. 
5,566]; Goodyear & N. E. Car-Spring Co. v. 
Elastic Car-Spring Co. [Id. 5,588]. ThesQ 
decisions were recognised and acted upon by 
this court in an action against these parties. 
It must be regarded as res judicata. The 
daim for the product "vulcanized i-ubber" is 
not broader than the invention of Goodyear. 
The product is not claimed independently of 
the process by which it is produced. The 
claim is for the new article of manufacture, 
which is a combination of rubber wit3i sul. 
phur, whether with or witliout other ingredi- 
ents, chemically altered by the application of 
heat, as described. If there are other meth- 
ods substantially different, tiiey and the prod- 
ucts thereof belong to the inventors or the 
public. The phrase "whether with or with> 
out other ingredients" must be construed in 
view of the specification. One method de- 
scribed therein is with sulphur alone, and an. 
other is by combining it with other ingi-edi- 
ents. The claim, then, is for either of these 
two methods. The claim for "subjecting In- 
dia-rubber or other vulcanizable gums mixed 
with, or in tlie presence of sulphur, to the 
action of heat," &e., is not void by reason ot 
claiming "other vulcanizable gums." The 
gist of the invention is not the material em- 
ployed, and this does not limit the invention. 
The gist of the invention is the new process, 
and if that process is followed, the material 
operated upon does not take the process oiit 



of the scope of the invention. Hotchkiss v. 
Greenwood, 11 How. [52 U. S.] 248. 

J. H. Parsons, A. Payne, and O. Gushing, 
for defendants. 

This suit cannot be maintained, for the rea- 
son that the will of Charles Goodyear, de- 
ceased, names three executors, and but one 
of them is made a party complainant Selw. 
N. P. 803; Wankford v. Wankford, 1 Salk. 
308; Williams, Ex'rs, 235, note 2; 3 Bac. 
Abr. 33; 1 Saund. PI. & Ev. 1111; 1 Chit PI, 
20; Bodle V. Hulse, 5 Wend. 313; Cro. Jac. 
420. The patent granted to Charles Good- 
year, June 15, 1844, and reissued December 
25, 1849, and extended June 15, 1858, was in- 
valid. And the strongest proof is that the 
executor, in applying in 1860 for a reissue, 
claimed in the proposed new specification 
"all other ingredients," those claimed in- the 
reissue of 1849 being only "a carbonate, or 
oilier salt, or oxide of lead." The reissues of 
this patent, gi-anted on the 20th of November, 
18G0, to Charles Goodyear, Jr., claiming to 
be executor of Charles Goodyear, deceased, 
were invalid. On the 15th of June, 1844, a 
patent was granted to Charles Goodyear, de- 
ceased. On the 25th of December, 1849, the 
same was reissued, it having been surren- 
dered, the bill alleges, "on account of a de- 
fective specification." The patentee having 
died in July, 1860, his son, the first party 
named in the bill, claiming to be executoi 
of his father's will, surrendered the reissued 
patent of 1849, and the same was again reis- 
sued to him, as an executor, on the 20th of No- 
vember, 1860, in two patents. The language 
of the claim of the reissued patent of 1849 
is this: "What I claim as my invention, and 
desire to secure by letters-patent is the cur- 
ing of. caoutchouc, or India-rubber, by sub- 
jecting it to the action of a high degree of 
artificial heat, substantially as herein de- 
scribed, and for the purpose specified. And 
I also claim, the preparing and curing the 
compound of India-rubber, sulphur, and a 
oarbonate or other salt, or oxide of lead, by 
subjecting the same to the action of artificial 
heat, substantially as herein described." 

The claims of the reissued, patent of 1860, 
or rather of the two patents, in which form it 
Tvas then reissued, are these: Of the fii-st: 
"What is claimed as the invention of Charles 
Goodyear, deceased, is the new manufacture 
called vulcanized India-rubber, which is a 
combination of India-rubber with sulphur 
(whether with or without other ingredients) 
chemically altered by the application of heat, 
substantially as desciibed." Of. the second: 
"What is claimed as the invention of Charles 
Goodyear, deceased, is caoutchouc, or India- 
rubber, or other vulcanizable gums, mixed, 
with or in the presence of sulphur (whether 
with or without other ingredients) and sub- 
jected to the action of heat, for the purpose 
of affecting its qualities or properties as de-. 
scribed." 

Now the differences between the reissue of 
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1848 and that of 1860 are these: The fii'st 
claimed the curing of caoutchouc, or rubber, 
and sulphur by subjecting it to heat. And 
also the preparing and curing the compound 
of rubber, sulphur, and a carbonate or other 
salt or oxide of lead, by subjecting it to heat 
The second claims: 1st. The new manufacture 
called vulcanized India-nibber. 2d. The sub- 
jecting caoutchouc, or India-rubber, or other 
Tulcanizable gums, mixed with or in the pres- 
ence of sulphm-, to the action of heat, for the 
purpose of affecting its qualities. 3d. The so 
subjecting such compoimd, whether with or 
without other ingi-edients, to the action of 
heat, &e. The first is for a process only; the 
second for the process and the product The 
first limits the gums to be mixed and cured 
to caoutchouc, or India-rubber; the second 
claims not only these, but all vulcanizable 
gums. The first limits the other substances, 
with which caoutchouc, or rubber, and sul- 
phur may be mixed, to a carbonate or other 
salt or oxide of lead; the second claims all 
other ingredients whatever. The defendants 
consequently claim that this patent, as re- 
issued, is wholly invalid, because it claims 
more than either the original invention or 
the reissued patent of 1849. It is "too broad, 
and not warranted by law." O'Reilly v. 
Morse, 15 How. [56 U. S.] 112. Gutta-percha 
is neither caoutchouc nor India-rubber; but 
it is notoriously a "vulcanizable gum." 

The reissue of 1S49 claims more than the 
original did. The original claimed "a car- 
bonate or other salt or oxide of lead"; the 
reissue claims all vulcanizable gums to be sub- 
jected to heat in combination -with sulphur, 
whether with or without other ingredients. 
Now, there are some vulcanizable gums which 
cannot be vulcanized with the process set out 
in Goodj'ear's specification of 1849; add, 
however, two, sometimes three additional in- 
gi'edients, and they can be vulcanized. The 
license to the Naugatuck Company is not an 
exclusive license. The words "full and abso- 
lute" do not mean exclusive. The parties 
themselves so understood, for the license pro- 
vides that in case Goodyear shall sell rights 
to others, the company shall have a claim Cor 
damages. Thus the instrument itself eon- 
templates the granting of other rights under 
certain specified conditions, and the company 
has its remedy on the violation of these con- 
ditions, which clearly proves that it is not 
nor was it at the time it was made, an ex- 
clusive license. As to the language and ex- 
pressed intent necessary to constitute an ex- 
clusive license, see Gayler v. Wilder, 10 How. 
[51 U. S.] 495; Brooks v. Byam [Case No. 
1,948]. But suppose the license was exclusive, 
defendants claim to manufactm-e under a li- 
cense from Charles Goodyear, June 2."5, 1846, 
and that this was given with the assent of the 
Naugatuck Company, and with a waiver of 
its preemptive right in favor of the licensee, 
E. M. Chaffee. It is the gi'ant of a free right 
or license to Chaffee, first, to use Goodyear's 
metallic gum-elastic composition, for coating 



cloths for the purpose of japanning, marbling, 
and variegate japanning; and, second, to- 
gether with all the rights to make and dispose 
of such japanned or marbled and variegated 
cloths, in and so far as Goodyear has ob- 
tained any rights, patents, or improvements, 
and in aU that he may have, and in all patents 
granted and to be granted or belonging to said 
Goodyear. The extension, on the 14th of June, 
1858, of the patent granted Charles Goodyear, 
deceased, by the commissioner of patents, 
was procured by said Goodyear upon a false 
£ind fraudulent representation, for the puipose 
of deceiving the commissioner and the public, 
and of obtaining said extension, in fraud of 
the requirements of the act of congress in 
this behalf. The fraud in the extension of 
18.58 consisted, first in collusion between the 
friends and certain pretended opponents of 
the patent, whereby the commissioner was 
deceived. 

In discussing the law, as applicable to the 
fraud thus proven, the defendants begin, liy 
asserting the principle, that fraud avoids 
everything ab initio, both in law and equity, 
"whether the object be to deceive the public 
or third persons, or one party endeavor there- 
by to cheat another." Bouv. Law Diet. 54V, 
and cases there cited. See Dalamere's Case, 
1 Plowd. 346; Fermor's Case, 2 Coke, 202; U. 
S. V. Gomez, 23 How. [04 U. S.] 326; Whitte- 
more v. Cutter [Case No. 17,600]; Odiorne v. 
Winkley [Id. 10,432]; Gray v. James [Id. 
5,718]; Whitney v. Emmett [Id. 17,oS5]; 
Stimpson v. West Chester R. Co., 4 How. 
[45 U. S.] 380; Clum v. Brewer [Case No. 
2,909]. The defendants are entitled to have 
the material issues of fact in this case submit- 
ted to a jmy. The first question of fact raised 
is, wliether the patent granted Goodyear, June 
15, 1844, reissued December 25, 1849, extended 
June 15, 1858, was "valid. This patent has 
never since the date of its original issue 
been before a jiuy. It has never received a 
final adjudication from a coui't of last resort 
See Davis v. Palmer [Id. 3,G45]; Reutgen v. 
Kanowrs [Id. 11,710]; Park v. Little [Id. 
10,715]; Carver v. Brainti-ee Co. [Id. 2,485]; 
Parker v. Stiles [Id. 10,749]; Battin v. Taggert 
17 How. [58 U. S.] 85. 

The second question is, whether or not the 
reissues of 1860 are valid. This question was 
discussed, in its legal aspect, under the third 
point of the brief. The court may be satis- 
fied, in view of the rules of law as gathered 
from the authorities there cited, that this 
patent, as reissued, is absolutely void upon 
its face, as compared with the sm-rendered 
patent, and that no further discussion is to be 
had upon it If not, they are proper ques- 
tions for a jury, under this point and special 
reasons why they should be tried by one. The 
answer denies, absolutely, the validity of this 
reissue, on all grounds. Then we may ask a 
jm*y: Was there any fraudulent intent on 
the part of the executor in applying for this 
reissue? Did he know what men of science 
had done between 1849 and ISGO? Was this 
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extension applied for deliberately and fraud-' 
silently, and wid the design to make tliis 
patent "more elastic and expansive, and more 
available for the suppression of all other in- 
ventions?" The question whether the- reissue 
is for a new or another invention, or contains 
a broader claim, is proper for a jury. So is 
the question of fraud in obtaininjr it Stimp- 
son V. West Chester. B. Co., 4 How, [45 U. S.l 
401; Carver v. Braintree Co. [supra]; Battin 
T. Tagger t, 17 How. [58 U, S.] So; Broolis v. 
Fiske, 15 How. [56 U. S.] 220. This third 
issue raised is, whether or not the articles 
made or the process by which they are made 
by the defendants infringe any rights of 
the complainants. The question certainly de- 
serves to be considered and to be the subject 
of a ti'ial by jury, whether the gums dis- 
covered after the Goodyear invention, are not, 
in fact, different substances, on which his 
patent will not act, and to which it could not 
have been intended to apply; and, conse- 
quently, it is certainly a fair question to be 
submitted to a jury, whether or npt the nro- 
&ISS or processes, which the defendants use, 
are infringements of the Goodyear process; 
and this constitutes a special reason why 
issues should be granted in this case. 

It is an almost universal rule that fraud is 
a question for a jmy to decide. Bm'lew v. 
O'Niel [Case No. 2,167]; Sherwood v. Mar- 
wict, 5 Greenl. 295; McDonald v. Ti-aftou, 3 
Shep. [15 Me.] 225; Myers v. Hart. 30 Watts, 
104.- The defendants now refer the com-t to 
authorities upon the general question of -asues 
out of chancery, their nature, and in what casej 
they will be granted. See 2 Daniell, Ch. Pr. 
10S5, 1118 et seq.; 2 Smith, Ch. Pr. 74 et seq.; 
Adams, Eq. 376 et seq., and notes; Story, Eq. 
Jur. § 1478. See, also, Kent v. Bm'gess, 11 
Sim. 361, in which the court granted isyies 
before the publication of the evidence. See, 
also, Casborne v, Barsham, 2 Beav. 80. Courts 
of equity have, for a great number of years, 
where questions of fact have been disputable, 
thought it a more proper exercise of their 
jurisdiction to have them tiled by a jmry. 
Dawson v. Chater, 9 Mod. 90; O'Connor v. 
Cook, 8 Yes. 535; Dexter v. Providence Aque- 
duct Co. [Case No. 3,864]. A juiy ti-ial will 
be ordered where such a course will be most 
conducive to the end's of justice. New Orleans 
Gas Light and Banking Co. v. Dudley, 8 
Paige, 452, See, also, BeUuiap v. Trimble, 3 
Paige, 601; Bast India Co. v. Donald, 9 Ves. 
274; Garwood v. BIdridge, 1 Green, Ch. [2 
N. J. Eq.] 290. If important rights are de- 
pending on questions of fact, a feigned issue 
may properly be awarded. Apthorp v. Com- 
stock, 2 Paige, 482. See, also, Bishop of 
Winchester v. Fom"nier, 2 Ves. Sr. 446. The 
sti'ictest application of the rule is, that the 
granting of issues is a matter resting in the 
disci'etion of the com-t Hampson v. Hamp- 
son, 3 Ves. & B. 43. See, also. Field v. Hol- 
land, 6 Cranch [10 U. S.] 8; Brockett v. 
Brodiett 3 How. [44 U. S.] 691; Adams, Eq. 
815; 3 Greenl. Bv. § 2G6. 



CLIFFORD, Circuit Justice. The general 
rule is that an interlocutory order for issues 
to a juiy in an equity suit will not be directed 
until all the proofs are taken and publication 
has passed. The reason for the rule, as stat- 
ed, is that such an order should not in general 
be granted at all where the trutli of the facts 
can be conveniently and satisfactorily ascer- 
tained by the court itself; and as that ques- 
tion cannot usually be determined in advance 
of publication, the motion should be deferred 
to that stage of the controversy. Whitaker v. 
Newman, -2 Hare, 302; Dale v. Roosevelt 6 
Johns. Ch. 255; U. S. v. Samperyae [Case No. 
16,216a]; Clayton v. Meadows, 2 Hare, 29; 
Adams, Eq. 376; Baker v. Williamson, 2 Pa, 
St 116; Johns V. Erb, 5 Pa. St. 237. 

Oral testimony undoubtedly, if the order be 
granted, may afterwards be introduced before 
the jury, but the better practice is to defer the 
granting of the motion until the whole evi- 
dence to be taken under the equity rules is 
before the court. Lee v. Beatty, 8 Dana, 207. 
The federal courts under the constitution of the 
United States and the laws of congress, as 
now existing, havo the power of deciding ev- 
ery question of law or fact which may arise 
in equity suits over which they have com- 
plete jurisdiction, and consequently it is not 
indispensably necessary as matter of law in 
any case that any question in an equity suit 
should be sent to a jury. Fornshill v. Jlur- 
ray, 1 Bland, 485; W;ard v. Hill, 4 Gray, 593. 

Trial by issue, indeed, forms no necessary 
appendage to a court of equity even in the par- 
ent country, and never did, except that, perhaps, 
an heir at law, where the object of the suit 
was to divest him of a freehold estate of 
which his ancestor died seised; or the rector 
of a parish, where his common-law right to 
tithes was drawn in question, might be enti- 
tled to issues as matter of right Excepting 
those cases, it is clear that the motion for is- 
sues was always regarded as one addressed 
to the sound discretion of the chancellor; and 
it was for him to determine whether, in view 
of the whole evidence, as exhibited in the rec- 
ordi he would decide the controversy himself 
or send it to the common-law courts for the 
opinion of a jury. 2 Daniell, Oh, Pr, 1090. 

When the chancellor directs such an issue, 
he, in general, does it upon the ground, that 
the evidence produced before him in $he rec- 
ord, is not of a character, or not sufficient, to 
enable him to arrive at a satisfactory conclu- 
sion. Sudh being the state of the case, he di- 
rects the issue to be tried by a jury, for the 
purpose of collecting additional evidence to 
enable him to decide the cause. Consequent- 
ly the verdict, when certified from, the court 
to which the issues were sent, is never to be 
regarded as conclusive, but only as advisory, 
and may be set aside, or even overruled. 
Silsby V. Foote, 20 How. [61 U. S.] 385; 3 
Greenl. Bv.'§ 261. The circuit court held in 
that case that the patent was valid, notwith- 
standing the verdict of the jury to the con- 
trary, and also that the defendant had been 



GOODYEAR (Case Ko. 5,583) 



[10 Fed. Cas. page 718] 



guilty of an infringeinentj and the supreme 
court affirmed the decree. 

Judge Story also says, in substance and ef- 
fect, that the verdict is never, in point of law, 
conclusive upon either party. Story, Eq. Jur. 
§ 1479; Barnes v. Stuart, 1 Tounge & G. Ex. 
119; Chit. Eq. Dig. 28o6. The practice ac- 
cordingly is, that the party against whom the 
verdict is, has the right, notwithstanding the 
verdict, to proceed in the cause, and if the ev- 
idence was not closed under the rules, or if 
closed, by leave of court first had and obtain- 
ed, to go into evidence in support of Ms case. 
Ansdell v. Ansdell, 4 Mylne & C. 454. Twelve 
years ago a similar application was made to 
the presiding justice of the Third circuit, and 
he refused to grant the motion, substantially 
upon the ground that the merits of the con- 
troversy involved no diflaeuities which would 
be removed or confirmed by the verdict of a 
jury. Goodyear v. Day [Case No. 5,569]. 

Applying those rules to the present case, it 
only remains to say, that upon a careful exam- 
ination of the record it does not appear that 
the questions presented, and the state of the 
evidence, are such that the verdict of a jury is 
necessary to enable the court to reach a satis- 
factory conclusion. Reference will only be 
made to such of the defenses, set up in the 
answer, as were urged upon the consideration 
of the court at the final hearing. Defences 
set up in the answer, which were not pressed 
at the argument, will be regarded as waived. 
The argument for the respondents objects to 
the right of the complainants to maintain the 
suit upon four special grounds, which will be 
separately considered, before proceeding to 
the examination of the questions usually re- 
garded in such cases as more immediately in- 
volving the merits of the controversy. 

The first special objection is, that only one of 
the persons named as executors in the last will 
and testament of the original patentee is made 
a party to the bill of complaint. The second 
objection is, that the reissued patents on which 
the suit is founded are invalid, because the de- 
scription of the alleged invention, and of the 
manner and process of making, constructing, 
using, and compounding of the same, as con- 
tained in the respective specifications, is not 
set forth in such full, clear, and exact terms, 
as to enable any person skilled in the art or 
science to which it appertains to practise the 
invention. The third objection is, that the 
last-mentioned reissued letters-patent ai'e sev- 
erally invalid, because the present patentee 
claims therein more than was invented by the 
original applicant, or, in other words, that the 
reissued letters-patent are invalid, because 
they, or either of them, are not for the same in- 
vention as that for which the original patent 
was issued. The fourth objection is, that the 
extension of the patent granted to the original 
patentee, as already described, was( procured 
by false and fraudulent representations, and 
therefore was null and void. 

When there were several executors, the gen- 
eral rule at common law was that they must 



all join in the suit, though some were not of 
the required age, or had not proved the will, 
or had actually renounced before the ordinary. 
Smith V. Smith, Yel. 130; Brookes v. Stroud, 

1 Salk. 3; Hensloe's Case, 5 Coke, 64; Cres- 
wick V. Woodhead, 4 Man. & G. 811; Bodle 
V. Hulse, 5 Wend. 313. 

The reasons assigned for the rule were that 
all have the right to sue, and that neither the 
delay in proving the will, nor the renounce- 
ment before the ordinary, were sufficient to 
bar the right, and consequently that the ex- 
ecutors not joined were still at liberty, when- 
ever they pleased, to come in and accept the 
trust. 4 Bac. Abr, 41; 2 Williams, Ex'rs, 
15SS. 

The principle of the rule is, that where the 
right to sue is derived under the will of the 
testator, the right to sue is equal in all the 
executors, and in such cases all must join 
in the suit, as in debt on bond given to the 
testator, or in a suit upon a bill of exchange 
or promissory note given to him while in full 
life. But where the right to sue is derived 
under the probate, and not under the will, 
as where the promise is to the executor, and 
of course subsequent to the death of the tes- 
tator, the executor alone may sue, to whom 
the promise was given. Brassington v. Ault, 

2 Bing. 177; 1 Saund. PI. & Ev. 1111. 
When the action in on a contract with the 

decedent, or for a tort to the goods before 
they actually came to the possession of the 
executor, the suit can be brought only on the 
title of the decedent, and consequently can 
only be maintained in a representative char- 
acter; but where it is on a contract with 
the executor, express or implied, made after 
the death of the testator, or where it is for 
the price of goods sold by the executor, or 
for the tortiously taking the goods from his 
possession, or for converting or detaining 
the goods after the same are so taken, or 
for any tort to the goods while in the pos- 
session of the executor, the opinion is ex- 
pressed in some jurisdictions that the suit, 
under such circumstances, can only be main- 
tained by the executor in his own right, and 
the fact that he is named in the conti-act, in 
the first example supposed, will not have the 
efEeet to change the nature of the remedy. 
Kline T. Guthart, 2 Pen. & W. 491; Heron 
V. Hoffner, 3 Rawle, 393; AVest v. Chappell, 

5 Gill, 228; Gayle v. Ennis, 1 Tex. 1S4. 
Other courts hold, and perhaps for better 

reasons, that execiitors may in all cases sue 
in their representative character, where the 
money when recovered would be assets be- 
longing to the estate, but all courts concede 
that the rule, as last stated, can only apply 
where all the executors participate in the 
contract, and that it does not make those 
parties to the contract who were not parties 
in point of fact. Heath v. Chilton, 12 Mees. 

6 W. 638; Coweli v. Watts, 6 East, 403; 
Powley V. Newton, 6 Tatmt 453; 1 Chit. PI. 
204. 

AH concede, as before remarked, that where 
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Hie promise is to tlie testator, the suit, to be 
regular, must be in the name of all the exec- 
utors named in the ■will, if alive; but the 
same authorities agree, that the defendant 
can only take advantage of the nonjoinder of 
one or more of the number by plea in abate- 
ment, after oyer of the probate, unless the 
defect is apparent on the face of the record 
1 Wm. Saund. 292i, note k; 1 Saund. j?l. & 
By. nil; Packer v. Willson, 15 Wend. 345. 

The rule, as stated in a work of standard 
authority, is, that if only one of several exec- 
utors or administrators bring an action, ei- 
ther of debt or assumpsit, or in tort, it is 
settled that the defendant can only take ad- 
vantage of the non-joinder of the executor 
or administrator by pleading in abatement, 
• after oyer of tlie probate or letters of admin- 
istration, that the other executor or adminis- 
trator therein mentioned, is alive and not 
joined in the action. 1 Chit. PI. 20. 

Unless the defendant plead the non-joinder 
in abatement, he is estopped from setting up 
the defence, as he cannot be allowed to prove 
the fact of non-joinder under the general is- 
sue. The correct practice on the part of the 
plaintiff is to sue in the name of all the ex- 
ecutors, and if, on the return of the sherifiE 
or marshal, one or more named in the will , 
refuse to appear and qualify and join in the 
prosecution of the suit, the residue must re- 
sort to the process and proceeding of sum- 
mons and severance. 2 "Williams, Ex'rs (4th 
Am. Ed.) 11S6, note t. 

The practice is, that if one or more of the 
executors will not join with the rest in prose- 
cuting the action, the court will issue a writ 
of summons ad sequendum simul, and upon 
their non-appearance at the return of it, will 
give judgment of severance so as to enable 
the rest to proceed without them. 1 Tidd, 
Pr. (per Troubat) 129; 20 Vin. Abr. 51 W. 55. 

Such are the material rules and the course 
of proceeding upon this subject in actions 
in common-law jurisdictions, where there are 
no paramount statutory regulations. Most 
of the states have such regulations, rendering 
it competent for such of the executors as 
have proved the will, to prosecute the suit 
without the necessity of resorting to any such 
proceeding as that to which reference has 
been made. Were this a suit at common 
law, the complainants assume that the statu- 
tory regulations of this state would furnish 
the rule of decision. But it is unnecessary 
to examine that question at the present time. 
State regulations, to the extent that they de- 
fine the rules of property, are regarded as 
furnishing the rule of decision, but they do 
not control or affect the process or practice 
of the federal com'ts. TVayman v. Southard, 
10 Wheat [23 U. S.] 1. 

The present suit, however, is not one at 
common law, but is a bill in equity, wherein 
the laws of the state have no pretence of ap- 
plication in the question under consideration. 
In the federal courts the equity practice, 
when not controlled by an act of congi-ess or 



the rules prescribed by the supreme court, 
is in general regulated by- the chancery prac- 
tice of the parent country, as it existed prior 
to the adoption of what is called the "New 
Rules." Suppose it were otherwise, how- 
ever, and that the question presented was 
really one to be controlled by the analogies 
of the common law, still it is quite obvious 
that the objection cannot be sustained. The 
bill of complaint is not founded on the title 
of the original patentee, but on the derivative 
title of the first-named complainant as execu- 
tor of the last will and testament of Charles 
Goodyear, deceased. Were the suit founded 
on the last patent issued to the decedent, as 
it subsisted at the time of his decease, the 
analogy of the common law, if applicable to 
the case, would support the theory of the re- 
spondents. But such is not the fact, as ev- 
ery one must admit who has read the plead- 
ings. The reissued patent on which the suit 
is founded is a new contract made between 
the government and the fii-st-named com- 
plainant since the decease of the original 
patentee. The proofs show that the other 
persons named as executors did not prove 
the will, and that they had nothing to do 
'eitlier with the surrender or the reissue of 
the letters-patent on which the suit is found- 
ed. The consequence was that tltey were not 
named in the letters-patent, and, of course, 
are not patentees in any sense whatever. 
The damages to be recovered, if any, may 
belong to the estate, but it is clear, even in 
cases where the rules of the common law 
apply, that the circumstances that the dam- 
ages to be recovered may become assets, is 
not suflacient of itself to make any one a 
party to the contract who did not participate 
in the transaction, and who was not so in 
point of fact. 

The second special objection is, in effect, 
that the description of the alleged invention, 
and of the manner and process of making, 
using, and compounding the same, as con- 
tained in the respective specifications, is not 
set forth therein in such full, clear, and exact 
terms as to enable any person skilled in the 
art or science to which it appertains to prac- 
tise the invention. The reply of the complain- 
ants to this objection is, that such a defence 
is not open to the respondents, because none 
such is set up in the answer; and upon a 
careful examination the suggestion appears to 
be correct. The record shows that application 
was made to the court for leave to amend the 
answer in that behalf, but upon full consider- 
ation the motion was denied. The suggestion 
of the complainants is decisive, and the objec- 
tion is accordingly overruled. Foster v. God- 
dard, 1 Black [66 TJ. S.] 518; Sims v: Guthrie, 
9 Cranch [13 U. S.] 19; Harrison v. Nixon, 9 
Pet. [34 U. S.] 4S3; Boon v. Chiles, 10 Pet. 
[35 U. S.] 178; Tripp v. Vincent, 3 Barb. Oh. 
613. 

The next objection of the respondents is, 
-that the respective reissued letters-patent on 
which the suit is founded are invalid, because 
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the present patentee claims in each of them 
more than was invented by the original appli- 
cant. The original patent was granted to the 
inventor on the lotli of June, 18J4, as alleged 
in the bill of complaint. The same was sur- 
rendered and reissued to the original patentee 
on the 25th of December, 1849, on account of 
a defective specification. The letters-patent, 
as reissued, were extended on the loth of 
June, 1 58, for the further term of seven years. 
The inventor died on the 1st of July, 1860, 
and his son Charles Goodyear, Jr., was ap- 
pointed his executor. His first step, as such 
executor, was to surrender the patent, as pre- 
viously reissued to the inventor, and the same 
was thereupon reissued to him, as executor, 
in two parts. The last-mentioned letters-pat- 
ent are those on which the present suit is 
founded. 

The proposition of the respondents is, that 
both of those patents are void for several 
reasons. ■ Briefly described, one of the patents 
is for a new ijroduct or manufacture, and the 
other is for a new process or method by 
means of which the new product or manu- 
factured article is produced. The theory of 
the respondents is, that they are both void. 
1. Because the subject-matter of the respect- 
ive claims -. — ". not separable. 2. Because 
each of the respective claims, as they insist, 
is broader than the invention made by the 
original patentee. 

In the judgment of this court, the first ob- 
jection is wholly untenable. The legal effect 
of the fifth section of the act of the 3d of 
JIarch, 1S37, is to authorize the patent office, 
whenever a patent is properly returned for 
correction and reissue, under the thirteenth 
section of tlie prior act of congress confemng 
such authority, to I'eissue the same in sev- 
eral patents for distinct and separate parts of 
the thing patented, provided the patentee 
shall desU-e it, and shall pay the additional 
sum or sums required, as specified in the pro- 
vision. 5 Stat. 192. No doubt can be enter- 
tained that a new product or manufacture, 
and a new process or method of producing 
the new article, are the proper subjects of 
separate and distinct claims in an original 
patent; and if so, then it is equally clear that 
the patentee under that provision, upon a re- 
turn of the patent for correction and reissue, 
and upon complying with the conditions 
therein specified, may have several patents 
for the distinct and separate parts of his in- 
vention 

The second objection, however, is entitled 
to more weight, and will deserve more con- 
sideration. The claim of the patent, as reis- 
sued to the original inventor, was as follows: 
"What I claim as my invention, and desire to 
secure by letters-patent, is the curing of 
caoutchouc, or India-rubber, by subjecting it 
to the action of a high degree of artificial 
heat, substantially as described, and for the 
purpose specified; and I also claim the pre- 
paring and curing the compound of India- 
rubber, sulphin*, and a carbonate or other 



salt, or oxide of lead, by subjecting the same 
to the action of artificial heat, substantially 
as herein described." Appropriate words are 
used in both claims referring back to the de- 
scriptive portions of the specifications. 

India-rubber, as the patentee states, was 
useless in its native state for many of the 
purposes for which it may be used, for the 
reason that it will become soft and sticky, 
and finally dissolve under the action of a 
moderate degree of heat His effort was to 
discover some method of prepai'ing it by 
which its melting or softening property should 
be removed or neutralized. Partial results 
were at first attained, but not sufficient to 
render the discovery of general practical utili- 
ty. At length, however, he became impressed 
with the idea that the native rubber might be 
subjected to heat, in the process of prepara- 
tion, at some degree of temperature beyond 
the highest to which the fabric would be 
exposed in its ordinary use. Experiments 
were accordingly instituted, and the result 
was that the patentee discovered that he 
could accomplish the desired end. 

Those experiments showed that the native 
rubber, when subjected to heat by itself, could 
not be cured or deprived of its sticky or sol- 
uble properties, which led him to experiment 
upon it in connection with other substances. 
When compounded with sulphur, by the ap- 
plication of a high degree of artificial heat, 
he obtained a good result, but when com- 
pounded with sulphur and the carbonate of 
lead he obtained the best results, AH the ex- 
periments, however, showed that a satisfac- 
tory result could not be obtained without the 
action of a high degree of artificial heat, 
which the patentee states is the great agent 
in his method of curing the native rubber. 
The nature of the first part of the invention, 
as stated by the patentee, consists in curing 
the native rubber when combined with, or in 
the presence of, sulphur, by submitting the 
same to the action of a high degree or arti- 
ficial heat. 

The second part of the invention consists in 
preparing and curing the compound of the 
native rubber, sulph\ur, and a carbonate or 
other salt, or oxide of lead, for the accom- 
plishment of the purpose described. "Any 
other mode of reducing and dissolving the 
India-rubber, and compounding it with the 
other substances," says the patentee, "may 
be substituted for that above described; and 
although I have described the compound as 
consisting of India-rubber, sulphur, and white 
lead, I do not mean to limit myself to this 
compound. When a high degree of artificial 
heat is used, as good results may be and have 
been obtained by me, by. dispensing with the 
lead; and it is immaterial, so far as regards 
the principle of my invention, whether the 
sulphur is incorporated with the India-rubber 
by admixture in the solid form, or spread on 
the surface thereof, or combined therewith in 
the gaseous or other form, previous to or dur- 
ing the process of curing by heat." 
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The claim of tlie patent for a new and' 
useful improvement in the manufacture of 
caoutchouc, as reissued to the present pat- 
entee, is as follows: "What is claimed as the 
inTention of Charles Goodyfear, deceased, is 
the new manufacture called vulcanized India- 
rubher, which is a combination of India-rub- 
ber with sulphur (whether with or without 
other ingredients), chemically altered by the 
application of heat, substantially as described. 

The phrase, "whether with or without oth- 
er ingredients," is the one to which tlie ob- 
jection under consideration is particularly 
applied. The rule, "Ut res magis valeat 
quam pereat," is as s.ppli cable to patents as 
to any other instruments in regard to which 
it is the duty of the court to adopt .a liberal 
construction, in order to give effect to the in- 
tention of the parties. Ryan v. Goodwin 
[Case No. 12,18G]; Evans v. Eaton, 3 Wheat 
[16 U, S.] 512. 

The duty of the court is to collect the in- 
tention of the parties from the whole in- 
strument, and. If practicable, to adopt such 
construction as will give it effect, and ren- 
der it available for the purpose for which it 
was granted. Applying that rule to the pres- 
ent case, it is obvious that the objection to 
the first patent, on which the suit is founded, 
cannot be sustained. 

Reference is made in the body of the speci- 
fication to the use of sulphur, in combina- 
tion with the native rubber, ,and to the 
subjecting of the compound to the action of 
a high degree of artificial heat, precisely 
as in the prior patent issued to the original 
patentee. Mention is then made, substan- 
tially as in the prior patent, that other sub- 
stances, to wit, white lead, or other salts of 
lead, may be combined with the mixture 
composed of native rubber and sulphur, 
. "thereby forming a triple compound." Plain- 
ly, therefore, the words "other ingredients," 
as used in the claim, refer to the ingredients 
other than native rubber and sulphur, as 
used in the specification; and when so un- 
derstood, the language of the daim is free 
from objection. 

The description of the claim in the other 
patent, on which this suit is founded, is in 
the following words, to wit: "What is claim- 
ed as the invention of Charles Goodyear, de- 
ceased, is the subjection of caoutchouc, or 
India-rubber, or other vulcanizable gums, 
mixed with or in the presence of sulphur 
(whether with or without other ingredients), 
to the action of heat, for the purpose of af- 
fecting its qualities or properties as describ- 
ed. The same objections are made to this 
claim as to the claim of the preceding patent, 
and they must be overruled for the same 
reasons. 

But another objection is taken to this 
claini of a very different character. The ex- 
press terms of the claim make it include not 
only native rubber, when compounded with 
sulphur and subjected to a high degree of 
artificial heat, but all other vulcanizable 

IOfed.cas.— 46 
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gums, whether with or without other ingre- 
dients. Nothing of the kind is described in 
any one of the patents granted to the orig- 
inal inventor, nor even in the patent to 
which the claim is annexed. 

Under the circumstances, I am of the 
opinion that the claim of this patent is 
broader than the invention of the original 
patentee, and consequently that it is void, 
because it is not for the same invention as 
the patent which was surrendered as the 
foundation of the reissue. O'Reilly v. Morse, 
15 How. [56 U. S.] 112; Battin v. Taggert, 
17 How. [oS U. S.] 83; Burr v. Duryee, 1 
Wall. [68 XT, S.] 531; Leroy v. Tatham, 14 
How. [55 U. S.] 175. 

The fourth special objection is, that the 
extention of the patent granted to the orig- 
inal patentee, was procured by false and 
fraudulent representations, and therefore 
,was null and void. 

The answer alleges that the licensees of 
the patentee had the exclusive management 
and control of the application for the exten- 
sion; that they paid the expenses of the ap- 
plication; and that for the purpose of fraud- 
ulently procuring the commissioner to grant 
the same, they paid large sums of money to 
sundry persons, to induce them to withhold 
or withdraw opposition to the application, 
and thereby wilfully and fraudulently caus- 
ed the suppression of facts which, if they 
had been made known to the commissioner, 
would justly and legally have prevented him 
from granting the extension. 

Special mention is then made of a person 
who appeared and made opposition to the 
application, and the allegation is, that the 
licensees, for money, induced him to with- 
hold his opposition, but not to withdraw his 
appearance, in order that it might fraudu- 
lently appear that all the facts which could 
be adduced against the application, were 
brought to the notice of the commissioner. 

Strong doubts are entertained whether the 
allegations of the answer are sufficient to 
constitute a defence in this case, but it is 
not necessary to place the decision upon any 
such ground, as I am of the opinion that the 
defence cannot avail the respondents for sev- 
eral reasons, which will be briefly stated. 

Suit is brought in this case against the re- 
spondents as infringers, and in the judgment 
of this court, the defence that the patent as 
reissued to the original patentee, was ex- 
tended by fraud, as set up in the answer, 
cannot avail them as a justification for the 
acts alleged in the bill of complaint Field 
V. Seabury, 19 How. [60 U. S.] 332; Gibson 
V. Gifford [Case No. 5,395]. ' 

The decision of the commissioner was 
made by a tribunal with full powers to ex- 
amine and decide, and inasmuch as there is 
no provision for an appeal to any other ju- 
risdiction, the decision must in general be 
regarded as final, in all collateral proceed- 
ings. Colt V. Young [Id. 3,032]; Foley V; 
Harrison, 15 How. [56 U. S.] 448; Bartlett 
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V. Kane, 16 How. [57 U. S.] 263; Jackson v. 
Lawton, 10 Johns. 24. 

"Where the imputation of fraud arises in 
a proceeding' between the government and 
the patentee, to set the patent aside, or 
Avhere the question arises between the pat- 
entee and a third person whose rights of 
property were directly involved in the ques- 
tion of extension, proof of fraud in obtain- 
ing the extension is sufficient to defeat the 
patent; but the proof, to avail the party 
making the imputation, must be clear and 
satisfactory. Battin v. Taggert, 17 How. [58 
U. S.] 84; TVoodworth v- Stone [Case No. 
18,021]; Brooks v. Fiske, 15 How. [56 U. S.] 
228; Brooks v. Jenkins [Case No. 1,953]; 
Field V. Seabury, 19 How. [60 U. S.] 332. 

The proof in this case that the extension 
was procured by fraud is not satisfactory. 
On the contrary, it shows, taken as a whole, 
that the extension was granted on account 
of the just claim of the inventor, and the 
great merit of the invention. But if it were 
otherwise, still the defence, under the cir- 
cumstances of this case, cannot avail the 
respondents, in the judgment of this court, 
because they consented to the acts which 
are now the subject of complaint Saratoga, 
& S. R. Co. V. How, 24 Wend. 74. 

Suppose the patent was duly extended, stiU 
the respondents contend that they are not 
liable, because they insist that Charles Good- 
year, deceased, was not the original and 
first inventor of the improvement embodied 
in the first-mentioned reissued letters-patent 
on which the suit is founded. That proposi- 
tion embraced both of the reissued letters- 
patent described in the bill of complaint; 
but having come to the conclusion that the 
other is void, because the claim is broader 
than the invention, it is unnecessary to re- 
mark fui'ther upon it at the present time. 
The record shows that the questions involv- 
ed in that proposition have been repeatedly 
heard and determined in the circuit courts 
of the United States. Suffice it to say, that 
this court, under the circumstances, consid- 
ers it proper to follow those decisions. Many 
3'ears have elapsed since they were announ- 
ced, and, so far as appears, there has been 
no efCort made to call them in question. 
They are believed to be correct, and conse- 
quently are adopted upon the point under 
consideration. 

siy conclusion, therefore, is, that Charles 
Goodyear was the original and first inventor 
of the improvement desci-ibed in the first- , 
mentioned reissued patent on which this suit 
is founded. The admission of the respond- 
ents is, that in the manufacture of India-rub- 
ber goods they use a compound of India-rub- 
ber in which sulphm- is present when the 
composition is subjected to the action of ar- 
tificial heat, so as to produce the changes 
and effects mentioned in the bill of complaint. 
Taken as a whole, the evidence is so full that 
the respondents must be regarded as infring- 
ers, unless justified under a certain license 



set up in the case, that it seems unnecessary 
to pursue the investigation. 

The last proposition submitted by the re- 
spondents is, that they are not infringers, be- 
cause they manufactiure their goods under a 
license from the original patentee, which, as 
they insist, is valid and outstanding, and is 
a complete defence to the present suit. The 
license referred to is dated the 25th of Jime, 
1846, and is signed by the original patentee. 
Free license is thereby granted to B. M. 
Chaffee, his executors, administrators, and 
assigns, for and in consideration of $1, to use 
the said Goodyear's metallic gum-elastic com- 
position for coating of cloths for the purpose 
of japanning, marbling, and variegate japan- 
ning, at his own establishment, but not to be 
disposed of to others for that purpose with- 
out the consent of said Goodyear. Two an- 
swers are made by the complainants to that 
defence. 1. They refer to a license of prior 
date held by them, and contend that by the 
true construction it confers upon them the ex- 
clusive right to use any and all of the in- 
ventor's improvements for manufacturing 
cloths, or any other article of merchandise, 
or any article to which the same may be ap- 
plicable. 2. But if the com-t holds otherwise, 
then they contend, in the second place, that 
the license under which the respondents pro- 
fess to act, confers no authority even upon 
the licensee therein named to manufacture 
any of the articles specified in the bill of com- 
plaint. 

The fii'st proposition of the complainants, 
in the judgment of this court, cannot be sus- 
tained, because the patentee expressly re- 
served to himself, his heirs, executors, admin- 
istrators, or assigns, the right to sell for a 
stipulated price or sum, in gross, the exclu- 
sive right for the unexpired period or periods, 
for which the same may be vested in him or 
them, of making, using, or vending said prep- 
arations or improvements, or of applying the 
same to or for any specified pm-pose or pur- 
poses only, or to and for all the purposes and 
uses to which said improvements may be 
adapted or applied. The legal effect of the 
proviso following the reservation is not, in 
the judgment of this coxu't, to render the res- 
ervation void, but only to impose upon the 
party granting the license, the obligation to 
extend the pre-emption right of pm'chaso to 
the licensees, and in case of non-complianco 
with his agreement, to render him liable in 
damages. 

Granting all that, still I am of the opinion 
that the complainants must prevail upon the 
second ground. The respondents' license, 
or the one under which they claim to act, au- 
thorizes the licensee therein named, to use 
the inventor's metallic gum-elastic composi- 
tion for coating cloths, for the purpose of 
japanning, marbling, and variegate japan- 
ning; but there is not a word in it to justify 
the conclusion that it confers any authority 
to manjafacture the articles which are the 
subject of controversy in this suit. Abund- 
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ant evidence appears on the face of the in-- 
strument, that it was intended to apply only 
to the particular style of goods therein men- 
tioned and described. First, the licensee was 
to have a free license to use the described 
composition for coating cloths for the piu'- 
pose of japanning, marbling, or variegate 
japanning. Second, he was to have all the 
right to make and dispose of the aforesaid 
japanned, marbled, or variegated cloths, in 
and so far as the patentee had obtained any 
rights, patents, or privileges. Third, the 
patentee covenanted not to dispose of concur- 
rent rights to any other person or persons, 
for the manufacture of cloths for the pm*- 
poses aforesaid. Fourth, the licensee was to 
pay at the rate of three cents per scitmre yard 
of cloth japanned, marbled, or variegated as 
aforesaid. Fifth, he was to keep regular 
books of account of all manufactured cloths 
to be japanned. Sixth, the license closes with 
these words: "In the event of any improve- 
ment being made in the manufacture or com- 
• position of said gum-elastic for the afore- 
said pm:poses, such improvements shall be- 
come the property of said Goodyear, and 
may be patented by him at his own ex- 
pense, and for the use of the licensees, 
and his assigns, for the piu-poses aforesaid, 
according to the terms of this license, so far 
as said improvements may apply to the man- 
ufacture of japanned, marbled, and variegat; 
ed clotlis, as aforesaid." 

For these reasons, I am of the opinion that 
the respondents, acting under that license, 
are restricted to the manufacture of cloths 
to be japanned, marbled, and variegated, as 
therein described, and that it confers no au- 
thority to manufacture any of the articles 
specified in the bill of complaint Dea-ee for 
complainants. 

[NOTE. An appeal was then taken to the 
supreme court, and two motions were made, — 
the first by the appellees, to dismiss the appeal 
as not having been taken to the proper term; 
and the other by the appellants, to reduce the 
amount of the bond given on appeal. The opin- 
ion of the court was delivered by Mr. Chief 
Justice Chase, who said that although a decree 
was entered "as" of a prior date, the date of an 
order settiing apparently the terms of. a de- 
cree to be entered later, the rights of the par- 
ties in respect to the appeal are to be deter- 
mined by the date of the actual entry of the 
final decree. He also said that security was 
not required in double the amount of the de- 
cree, but only that it be sufficient. 6 Wall. (73 
TJ. S.) 153. The case was then heard on its 
merits, and the judgment was affirmed in an 
opinion by Mr. Justice Swayne. He said that, 
where a patent was granted to one executor, 
he could maintain a suit thereon as if he had 
been designated in the patent as trustee in- 
stead of executor. This is a specific grant by 
the government, and vests the legal title ex- 
clusively in him. In a reissue, the claim may 
be enlarged, or restricted so as to give it validi- 
ty, and secure the invention. A process and 
the product may both be the subject of a pat- 
ent, as being wholly disconnected, and inde- 
pendent of each other. 9 Wall. (76 U. S.) 788. 

[For other cases involving these patents, see 
note to Goodyear v. Central R. Co., Case No. 
13,563.] 
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GOODYEAR v. RTJST. 

[6 Blatchf. 229; 3 Fish. Pat. Cas. 456.] i 

Circuit Court, D. Connecticut. Nov. 7, 1S68. 

Patents— Hard Rubber— Vclcasite. 

The use of the process described in the pat- 
ent granted to Edward L. Simpson, for prepar- 
ing hard rubber or vulcanite, is an infringe- 
ment of the Nelson- Goodyear hard rubber pat- 
ent. 
[Cited in Edison Electric Light Co. v. Beacon 
Vacuum Pump & Electrical Co., 54 Fed. 
679.] 

This was a motion [by Henry B. Good- 
year and others] for a provisional injunction 
to restrain the defendant [T. S. Rust], who 
was a dentist, fi*om infringing letters pat- 
ent reissued to Henry B. Goodyear, admin- 
istrator of Nelson Goodyear, deceased. May 
18, 1858, and more particularly referred to 
in the report of the case of Goodyear v. Ber- 
ry [Case No. 5,556]. The defendant was us- 
ing the Simpson rubber described in letters 
patent granted to Edward L. Simpson, Oc- 
tober 16, 1866, the nature of which is set 
forth in the opinion of the com-t. 

Charles P. Blake and Hubbai-d & ^yde, 
for plaintiffs. 

Stephen D. Law and H. T. Blake, for de- 
fendant. 

SHIPMAN, District Judge. The validity 
of this patent has been so often sustained 
by adjudications, that no question will be 
considered, in deciding the present motion, 
except that of infringement The bill of 
complaint in this case is supported by affi- 
davits, which clearly entitle the plaintiffs 
to the injimction prayed for, unless the de- 
fendant's proofs overcome or avoid their ef- 
fect. The defendant works imder the pat- 
ent of Edward L. Simpson, and uses the 
compound made in accordance with the proc- 
ess described in that patent. The plain- 
tiffs allege, that this process is clearly with- 
in the scope of Goodyear's invention, as 
described in his patent, and is, therefore, an 
infringement of their rights. This is de- 
nied by the defendant and the question, 
so far as it is necessary for the determina- 
tion of this motion, is now to be decided. 

Avoiding all useless rehearsal of the de- 
tails of this Goodyear patent, and of the re- 
peated litigations to which it has been sub- 
jected, it may be briefly stated, that the 
process covered by it is secm'ed by mixing 
about four ounces of sulphur and one pound 
of rubber, and subjecting this mixtiu:e to not 
less than from 260° to 275° of heat, Fah- 
renheit's scale. This, imder proper condi- 
tions of place and time, produces the com- 
pound or substance known as "vulcanite," 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 6 Blatchf. 
229, and the statement is from 3 Fish. Pat 
Cas.. 456.] 
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a material now well known in the mechanic 
arts. The vital question involved in the 
present controversy, relates to the propor- 
tions of sulphur and rubber, and the degree 
of heat. Does the Simpson process sub- 
stantially embrace these proportions and 
this degree of heat? If it does, then it is 
an infringement of the plaintifEs' rights. 

The defendant denies that the Simpson 
process does embrace alt these proportions, 
as effective agents or active forces in ac- 
complishing the work of vulcanization. In 
support of this denial, he has adduced affi- 
davits of distinguished chemists, who give 
a delineation of the elements which enter 
into Simpson's mixtm-e and produce his vul- 
canite. It will be sufficient, in this place, 
to refer to the affidavit of Professor Seely, 
as that contains all the materials of the de- 
fence to this motion. Professor Seely says, 
that the substances used by Simpson in the 
preparation of his hard rubber, are sulphui-, 
gum-benzoin, oil, and common rubber, and 
that his manner of using these substances, 
as set forth in his patent, is as follows: He 
mixes two ounces of benzoin with sixteen 
ounces of sulphur, and to sixteen ounces of 
this .mixture he adds one quart of linseed 
oil. This mixture, of sulphur, benzoin, and 
oil is then subjected to the proper degree of 
heat, and the result is the substance which 
he calls his "vulcanizing compound." To 
make hard rubber, or vulcanite, he takes from 
ten to fourteen ounces of this compound 
and one pound of rubber, and thoroughly 
mixes them, by grinding between warm 
rolls. He then subjects this mixture of rub- 
ber and vulcanizing compound to a heat of 
320* Fahrenheit. The result is a vulcanite. 
Without rehearsing the details of the anal- 
ysis presented by Professor Seely, it may 
be stated, that the quantity of this com- 
pound which is necessary to perfectly vul- 
canize one pound of rubber, contains, in 
some form, not much less (to use the lan- 
guage of Goodyear's specification) than fom- 
ounces of sulphur. In other words, this 
amount -of sulphur goes into this quantity 
of the compound, and forms one of its 
original elements. About half of this sul- 
phm: chemically combines with the oil, and 
forms what Professor Seely calls "viilcan- 
ized oil," ■ and the other half exists, in the 
mass of vulcanized oil, in the form of free 
sulphur. Vulcanized oil alone, when mixed 
with rubber, will not vulcanize the lattei*, 
according to the evidence before me. Pro- 
fessor Seely says: "The effect of vulcan- 
ized oil, on mixing and heating with rubber, 
is not at all chemical. The rubber does 
not, in any chemical sense, become vulcan- 
ized. Whatever advantage there be in the 
use of vulcanized oil with rubber, must be 
wholly due to physical and molecular causes, 
and cannot be accounted for on any theoiy 
of vulcanization based on Groodyear's proc- 
esses. A quantity of vulcanized oil con- 
taining foui', or even" sixteen, ounces of sul- 
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phur, may be mixed and heated with one 
pound of rubber, and not an atom of Good- 
year's hard rubber can be produced." He 
then goes on to say: "Simpson's compound 
is composed of vulcanized oil and free sul- 
phm-. When the compound is I'olled and 
heated with rubber, the free sulphm-, no 
doubt, acts upon the rubber with its full effi- 
ciency; and, in estimating the vulcanizing, 
or hardening, properties of the compound, 
the value of the free sulphm-, if any, must 
be conceded. It is, therefore, necessai-y to 
compute the amount of free sulphur in Simp- 
son's compound." This computation he then 
proceeds to make, and the result is, as I 
have stated— one-half of the sulphm- is com- 
bined with the oil chemically, and the other 
half remains free, or, as Professor Silliman 
expresses it, is "entangled in the mass of 
this compound." Professor Seely says, of 
this compound: "The free or effective sul- 
phur is exactly one-half of the whole con- 
tents of sulphur." What part the benzoin, 
plays in the compound does not appear from 
the evidence. But I gather, from Simpson's 
specification, that "its vaporizing qualities 
more perfectly expel the fumes of the sul- 
phur, as well as the odor from the oil, and 
render the compound nearly, if not perfect- 
ly, odorless." In the performance of this 
office, it may be an improvement on Good- 
year's process. 

It is conceded, then, that vulcanized oil 
(oil and sulphur chemically combined) will 
not produce, when mixed with rubber and 
heated, vulcanite. There is no proof that 
the benzoin renders the vulcanized oil any 
more effective as a vulcanizing agent. It is 
equally conceded, by the defendant's evi- 
dence, that tlie quantity of free sulphur in 
Simpson's compound cannot alone vulcanize. 
It is asserted that the vulcanized oil, and the 
free sulphur scattered through it, do success- 
fully vulcanize, whenever the mass of com- 
pound applied to one pound of rubber con- 
tains, in the whole, not much less than four 
ovmces of sulphur in all, free and combined. 
Such a proportion of the mass to the pound 
of rubber is necessary to comply with the 
conditions of Simpson's patent. We have, 
then, Goodyear's invention, which consists 
in combining not much less than fom- ounces 
of sulphur, with one pound of rubber, and 
submitting the same to not much less than 
260*' to 275' of heat, Fahrenheit's scale. We 
have Simpson's process, which consists in 
combining not much less than fom- ounces 
of sulphm*, with one pound of rubber, and 
subjecting the same to a heat of 320°, Fah- 
renheit's scale. The distinction which is. 
sought to be made between these two com- 
positions, or processes, is founded upon the 
claim that, in Simpson's one-half of the sul- 
phur is first chemically combined with oil. 
forming a new substance termed vulcanized 
oil, and, while there, though acting in the same 
mass with the remaining half of the sulphur, 
as an auxiliary vulcanizing agent, acts in a 



[10 Fed. Cas. page 725], 

different way from the free sulphur itself. 
In other words, haJf tlie quantity of sulphur 
necessary to vulcanize imder Goodyear's proc- 
ess, has disappeared, and exists no longer, 
except as it is represented in a new chemical 
substance called vulcanized oil. The other 
half remains. But neither the half that re- 
mains, nor any quantity of the new agent, 
can alone vulcanize. Yet the two, acting to- 
gether, at once perform this important office, 
and produce the same result as Goodyear's 
combination. 

I have said that it appeai-s, from the evi- 
dence, that the chemically combined elements 
of the compound of Simpson will not alone, 
when mixed -vyith rubber, and heated, pro- 
duce vulcanite. I infer this from the lan- 
guage ah-eady cited from Professor Seely's 
affidavit, where he says: "A quantity of vul- 
canized oil containing four, or even sixteen, 
ounces of sulpliiu* may be mixed and heated, 
with one pound of rubber, and not an atom of 
Goodyear's hard rubber can be produced, 
• Simpson's compound is composed of vulcan- 
ized oil and free sulphm*." I have not failed 
to notice that the language is, that the vul- 
canized oil, in combination with the rubber, 
will not produce "an atom of Goodyear's 
hard rubber." But, as the whole scope and 
directidn of the defence are aimed at estab- 
lishing a distinction between the processes, 
and not between the products, I can come to 
no other conclusion than that the compound 
alone, if destitute of free sulphur, would not, 
when mixed with rubber, perform the office 
of vulcanization. It is true, that the com- 
pound when made according tcf the patent of 
Simpson, always contains one-half of the 
sulphur in a free state, but it is -agreed, on all 
hands, that this amount of free sulphxu: alone 
will not vulcanize. So the evidence, in what- 
ever light we view it, proves that that por- 
tion of the compound which contains the ele- 
ments in chemical combination is powerless, 
without the aid of the uncombined free sul- 
phur, which is scattered through the pores 
of the combined mass. 

Now, it may be asked, how do these two 
agents, namely, vulcanized oil and free sul- 
phujL", perform, by their united forces, the 
work i>t vulcanization? No part of this work 
is assigned, by the evidence, to the benzoin. 
It cannot be done by the chemically com- 
bined oil and sulphur alone. It cannot be 
■done by the free sulphur alone. The latter, to 
the extent of its effective power, for all that 
appears in this case, works in the same way 
that it does in Goodyear's process. The ef- 
fect of the former, (oil and sulphur chemical- 
ly combined,) Professor Seely says, is not 
chemical, but "must be due wholly to physical 
and molecular causes." But, whether the 
auxiliary vulcanizing force, whatever it is, 
exerted by the chemically combined oil and 
sulphur, is supplied by the latter or not. does 
not appear by the proof. From what has 
long been known, however, of the vulcaniz- 
ing power of sulphur, when mixed with rub- 
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ber, and heated, that agent, though combined 
with another substance, would naturally be 
looked to as the seat of this force. It may 
be true that, as Professor Seely says, the 
effect of vulcanized oil, in hardening rubber, 
is due not to chemical, but "to physical and 
molecular causes." Of the nature or signifi- 
cance of this distinction, in the scientific 
sense, I do not presume- to speak. But I do 
not see how this fact avoids Goodyear's pat- 
ent I do not find, in his specification, any 
evidence that he rested his invention upon 
any such nice scientific distinction, or that 
he limited his claim to sulphur, when work- 
ing through chemical, as distinguished from 
physical or molecular laws. If the validity 
of his patent rests upon such a scientific prob- 
lem as this, I think its solution should, in the 
present case, be left to final hearing. The 
suggestion of such a problem, in ex parte 
affidavits, at a very late stage of a series 
of protracted litigations, in which every other 
defence has thus far failed, is not a valid 
answer to this motion. There can be no 
question that Simpson uses a degree of heat 
within the scope of Goodyear's patent Let 
an injtmction issue. 

[For other cases involving this patent see 
note to Goodyear v. Mullee, Case No. 5,577.] 
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GOODYEAR v. TOBY. 

[6 Blatchf . 130.] i 

Circuit Court, N. D. New York. May 1. 1868. 

Patents— Bill in Eqoity— Plea— Want of Cer- 
TiPiOATB AND Affidavit — Waiver — Infringe- 
ment — ^Whether All "Wkong-Doeus are Nec- 
essary Parties. 

1. Where, in a suit in equity, a plea to the bill 
is filed, unaccompanied by any certificate of 
counsel, or any affidavit of the party, as rcqnired 
by the 31st equity rule, and the plaintiff, in- 
stead of disregarding the plea, or moving to take 
it from the files, or setting it down for argu- 
ment, files a demurrer to it, and the cause is 
then regularly brought to argument, on the ques- 
tion of the sufficiency of the plea, the want of 
the certificate and affidavit must he regarded as 
waived by the plaintiff. 

[Cited in Filer v. Levy, 17 Fed. 610.] 

2. To a bill against a single defendant, alleg- 
ing the infringement of a patent by sales by him 
of the patented article, a plea was filed alleging 
that the sales were not made by the defendant 
alone, but were made by him and anothsr p ^rson 
named in the plea: Held, that the plea was bad, 
because it did not allege that such other person 
was yet living, and within the jurisdiction of the 
court 

3. Whether, in a suit in equity for an account, 
for the infringement of a patent, all joint wrong- 
doers are necessary parties defendant, quere. 

This was a bill in equity, alleging the in- 
fringement of letters patent, by* repeated 
sales of the patented article, and prayed for 
a -discovery, for an injunction, and for an 
account of profits. The defendant [William 
B. Toby] filed a plea to the bill, alleging 



1 [Reported by Hon. Samuel Blatchf otd, Dis- 
trict Judge, and here reprinted by permission.] 
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that all sucli sales, made prior to a day 
specified, were made by a firm composed of 
the defendant and one Snow, as partners, 
and not by the defendant alone, or with his 
knowledge or consent; and that all sales sub- 
sequently made, were made by a firm com- 
posed of the defendant and one Worden, and 
not by the defendant alone, or with his 
knowledge or consent. The plaintifE [Henry 
B. Goodyear, administrator of Nelson Good- 
year] filed a demurrer to the plea. 

HALL, District Judge. There was not at- 
tached to, or filed with, the plea in this 
ease, any certificate of counsel, that it was, 
in his opinion, well founded in point of law, 
or any affidavit of the party, that it was not 
interposed for delay, as required by the 
31st equity rule. That rule provides, that 
no demun-er or plea shall be allowed to be 
filed, unless upon such certificate, and when 
supported by such affidavit; but the plain- 
tiff, instead of disregarding the plea, or mov- 
ing to take it from the files, and instead of 
setting the plea down for argument, accord- 
ing to the 33d equity rule, and the practice 
of this court, filed a demurrer to the plea, 
substantially in the form of a demurrer to 
a plea in a suit at law. As there is no 
joinder in demurrer among the papers sub- 
mitted, it is -possible that the counsel for 
the respective parties became aware that no 
demurrer, or joinder in demurrer, was nec- 
essary, in order to test the sufficiency of the 
plea. 

It was urged, at the hearing, that the plea 
should be overruled, or, rather, that the de- 
murrer should be allowed, because no cer- 
tificate of counsel was filed with the plea, 
and, also, because the plea was not sup- 
ported by an affidavit that it was not in- 
terposed for delay. But these irregularities 
cannot be made available on the present 
hearing. The cause was placed upon the 
calendar, and was regularly brought to ar- 
gument, upon the question of the sufficiency 
of the plea, and this must be considered as 
equivalent to setting down the plea for .a 
hearing, and as a waiver of any irregular- 
ity in the filing of the plea. These objec- 
tions are, therefore, overruled. 

The plea does not allege that Snow, or 
Worden, is yet living. This would seem to 
be a fatal objection to the plea, even if it 
should be conceded that these persons, if 
living, are necessary parties to the bill. Ln- 
der the 47th equity rule, the want of proper 
parties is not a fatal defect, if the parties 
are out of the jurisdiction of the court; and 
it is quite clear, that, in order to constitute 
the fact of a want of parties a good defence, 
it should be shown by the plea that the per- 
sons alleged to be necessary parties, are 
alive and within the jurisdiction of the 
court 

It may well be doubted, whether, in the 
case of a bill for an account for an infringe- 
ment of a patent, the plaintiff is bound to 



make all joint wrong-doers parties to his 
bill; for, if they are liable severally, as well 
as jointly, in equity, as they clearly are at 
law, the plaintiff may proceed against any 
one of them alone, under the 51st equity 
rule. But the objection before stated is 
fatal to the plea, and it is, accordingly, over- 
ruled and disallowed, with costs. 
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GOODYEAR et al. v. UNION INDIA RUB- 
BER CO. 

[4 Blatchf. 63.] i 

Circuit Court, S. D. New York. June 30, 1S57. 

Patents— License — Bill is Equity — Enforoe- 

SIBST OF Covenants — Jukisdiction 

OF Federal Codrts. 

Where a license was granted under a patent, 
with covenants that the licensee should pay cer- 
tain tariffs, and keep correct accounts, and per- 
mit his books to be examined, but there was no 
e.'ipress provision that, if the covenants were 
broken, the rights granted should revert to the 
licensor, and a bill was filed by the licensor 
against the licensee, praying for a decree that 
the covenants should be performed, and for an 
injunction to prevent the use of the patent, un- 
der the license, until the covenants should be 
performed, and the citizenship of the parties did 
not give to the court jurisdiction of the suit: 
Hdd, that the subject-matter did not give the 
court jurisdiction; that the suit was not one to 
prevent the violation of any right of the licen- 
sor, secured by any law of the United States, 
within section 17 of the patent act of July 4, 
1836 (5 Stat. 124), but was one to prevent the 
violation of the rights secured by the covenants; 
and that the court had no jurisdiction of the 
case. 

[Cited in Merserole v. CJnion Paper Collar Co., 
Case No. 9,4S8; Magic Ruffle Co. v. Elm 
City Co., Id. 8,949; Dowell v. Griswold, Id. 
4,041; Kartell v. Tilghman, 99 U. S. 554; 
White V. Lee, 3 Fed. 224. Applied in Teas 
V. Albright, 13 Fed. 412. Cited in Albright 
V. Teas, 106 U. S. 620, 1 Sup. Ct. 556.] 

In equity. This was an application for a 
provisional Injunction. Soon after the plain- 
tiff Goodyear obtained his patent for wd- 
eanized India-rubber, in the year 1844, he 
granted licenses to certain parties to manu- 
facture certain kinds of India-rubber g«»ods, 
the licensees covenanting to pay certain tar- 
iffs, to keep true accounts, to permit the 
licensor to inspect their books at all reason- 
able times, and to do certain other things. 
The rights originally granted by the licenses 
from Goodyear, became vested in the defend- 
ants, a corporation created by the laws of 
the state of New York, and located and do- 
ing business in the city of New York, who 
became bound to perform the covenants en- 
tered into by the original licensees. Good- 
year, in December, 1856, transferred all his 
right to his patent, and all claim for tariffs 
against the defendants, and all other de- 



} [Reported oy Hon. Samuel Blatchford, Dis- 
trict Judge, and Uere reprinted by permission.] 
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mands against them, to tlie plaintiff Judson. 
No tariffs had been paid by the defendants 
for more than three years prior to the filing 
of the bill, and,, for that time, they had re- 
fused to permit their books to be inspected. 
They urged that they had good reasoiis for 
not paying, and for refusing to permit their 
books to be inspected. The bill described 
the plaintiffs as "WilUam Judson of the city 
of Xe^v York, and Charles Goodyear, a citi- 
zen of the United States, now residing in the 
city of London," and the defendants as "the 
Union India Rubber Company, a corporation 
created and established by the laws of the 
state of New York, and carrying on business 
within said state," The bill set out the pat- 
ent; the assignment to Judson; the original 
licenses granted by Goodyear; the rights of 
the defendants under the licenses; the obli- 
gation of the defendants to pay the tariffs, 
and to perform all the covenants entered into 
by the original licensees; and their neglect 
and refusal. It prayed that the defendants 
might be decreed to render correct accounts 
of all the articles made under the licenses, 
and to pay over the tariffs stipulated to h& 
paid, and to account for articles made in vio- 
lation of the patent, and for the damages sus- 
tained by breaches of their covenants, and 
that, until they had so accounted and paid 
over such tariffs, they might be enjoined 
from manufactming or selling any articles 
made by the use of the patent, the right to 
manufacture which had been granted by the 
licenses, and that they might be also enjoined 
from any further violation of the patent. 
There was, also, a prayer for general relief, 
and for a provisional injunction. 

James T. Brady, for plaintiffs. 
Francis B. Cutting and William Curtis 
Noyes, for defendants. 

INGERSOLTv, District Judge. Several im- 
portant questions were presented on this mo- 
tion, and elaborately argued by counsel. The 
view taken by the court of one of the gues- 
tions, renders it unnecessary that the others 
should be considered, as the result arrived 
at in considering that one question, disposes 
of the case. That question is the question 
of jurisdiction. It is clear that the citizen- 
ship of the parties does not give the court 
jm*isdiction. The parties plaintiffs are Wil- 
liam Judson and Charles Goodyear. The de- 
fendants are the Union India Rubber Com- 
pany. "Judson is described as of the city of 
New York. Goodyear is described as a citi- 
zen of the United States, residing in London. 
The defendants are a corporation created by 
the laws of the state of New York, and lo- 
cated in the city of New York. The court, 
therefore, has no jurisdiction, unless the sub- 
ject-matter of the bill gives jurisdiction; and 
it is insisted by the defendants that the sub- 
ject-matter of the bill does not sive jm'isdic- 
•tion. 
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By the constitution of the United States, 
the judicial ]6ower extends not only to con- 
troversies between citizens of different states, 
but also to all cases in law and equity, aris- 
ing under the laws of the United States; and 
the 17th section of the patent, act of July 4, 
1S36 (5 Stat. 124), under which it is claimed 
by the plaintiffs, that the court has jurisdic- 
tion, provides "that all actions, suits, contro- 
Yersies and cases, arising under any law of 
the United States, granting or confirming to 
inventors the exclusive right to their inven- 
tions or discoveries, shall be originally cog- 
nizable, as well in equity as at law, by the 
ch:cuit court of the United States, or any 
district court having the powers and jurisdic- 
tion of a circuit court; which courts shall 
have power, upon a bill in equity filed by 
any party aggi-ieved, in any such case, to 
grant injunctions, according to the course 
and principles of courts of equity, to prevent 
the violation of the rights of any inventor, 
as secured to him by any law of the United 
States." \ 

There can be no violation of any right se-V 
cured to a patentee under a law of the Unit- 1 
ed States giving to him the exclusive right i 
to use the thing patented, provided such } 
thing patented is used by a licensee under a \ 
license or grant made by the patentee, upon 
such licensee's entering into a covenant that 
he will do certain things, so long as the li- 
cense or grant remains in full force. If such 
licensee uses the patented invention beyond, 
the limits of the license or grant, or in a 
way not authorized by the license or grant,- 
then there has been a violation of a right 
secured to the patentee under a law of the 
United States giving to him the exclusive 
right to use -the thing patented, although 
such licensee performs, according to their 
terms, all the covenants entered into by him. 
If such licensee uses the patented invention 
within the limits of the license or grant, and 
performs the covenants which he has entered 
into, there is no violation of any of the pat- 
entee's rights of any kind. If, in the ^se of 
the thing granted, the licensee does not per- 
form his covenants, although there is, by 
such non-performance, a violation of the 
rights of the patentee, such violation is not a 
violation of the rights of the patentee as se- 
cured by .a law of the United States, but a 
violation of his rights as secured by the 
covenants. He has, by the license or grant, 
parted with a portion of that which was 
secured to him by the laws of the United 
States, and has, in lieu thereof, taken a 
right secured by a covenant. If a patentee 
parts with the whole right secured by his 
patent, either for cash, or upon the pur- 
chaser's entering into a covenant to pay him 
a certain sum of money, or to do certain oth- 
er things, the patentee has, after such sale, 
no right vested in him secured by any act 
of congress. A suit to enforce the covenants 
would not be a case arising under a Jaw of 
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the United States. The use of the whole 
thing sold cannot be a violation of anj- rights 
of the patentee secured hy the laws of the 
United States, so long as the deed of sale re- 
mains in full force, for he has parted with 
all such rights. And, when a portion of the 
right is parted with, the rule must he the 
same, as it respects such portion. 

The weight of authority in adjudged cases, 
sustains the view thus taken of this question. 
The ease of "Woodworth v. Weed [Case No. 
18,022], decided in 1846, was an application 
for an injunction. The plaintiff had grant- 
ed to the defendant a license to construct 
and use one of the Woodworth planing ma- 
chines, for which the defendant agreed to 
give, and did give, five -several promissory 
notes, in all amounting to four hundred dol- 
lars, the defendant agreeing that, if either 
of said notes was not paid when it fell due, 
then the license and permission should he 
void, and the same should revert to the plain- 
tiff. There is no such express stipulation in 
the licenses granted by Goodyear, under 
which the Union India Rubber Company 
claim. A bill was brought to enjoin the de- 
fendants from using the machine licensed, 
and the ' court ordered that an injunction 
should issue, as prayed for, unless the de- 
fendant paid the notes in sixty days. In 
that ease, no exception was taken to the 
jurisdiction of the court. The bill charged 
that the license had become void, and that, 
according to its terms and conditions, the 
defendant had no longer any right to use the 
machine, and prayed for an injunction to re- 
strain its use. There was no prayer for 
the payment of the notes. The court say: 
"From the terms of the agreement, the li- 
cense was forfeited the moment one of the 
notes became due and unpaid, and it was 
optional with the plaintiflf to resort to his 
remedy at common law, to enforce the col- 
lection of the notes, or to treat the rights of 
the defendant as forfeited under the stipula- 
tion in the agreement" The plaintiff chose 
to do the latter, and not to seek payment for 
the notes. 

The case of Wilson v. Sherman [Id. 17,833], 
decided in June, 1850, was also a bill for an 
injunction against a license under the Wood- 
worth patent, to restrain him from the fur- 
ther use of the machines licensed. The only 
ground of objection urged by the defend- 
ant's counsel to the jurisdiction of the court 
was, that the machines complained of were 
in another judicial district The jurisdiction 
of the court was sustained. It appears, 
from the opinion of the court, that, as in the 
ease of Woodworth v. Weed [supra], one of 
the conditions annexed to the grant of li- 
cense had been violated, and that, according 
to its terms and spirit, all right and title to 
use the machines licensed had become 
forfeited. The complaint in that case was 
that the defendants had done that which by 
the license they had no right to do. The 



: complaint in the case now under considera- 
tion is, that the defendants have neglected 
to do what they ought to have done. 

In the case of Goodyear v. Day [Case No. 
0,568], decided in October, 1850, it was held 
that the court had no jurisdiction of the case 
as presented by the bill, and that the sub- 
ject-matter contained in the bill gave the 
court no jurisdiction; and, as the court had 
no jurisdiction in consequence of the citizen- 
ship of the parties, the bill was dismissed. 
There was no prayer in that bill that the de- 
fendant be enjoined from using the patent, 
unless such prayer was comprehended in the 
general prayer for relief. The prayer was, 
that the defendant be enjoined from violat- 
ing the covenants which he had entered into, 
to pay tariffs for the license to use certain 
patent rights, and for an account. In that 
case, it was attempted by the plaintiff's coun- 
sel, to sustain the jurisdiction on the ground 
that the suit was brought under the patent 
act, and that the gravamen laid was the in- 
fringement of patent rights. But that at- 
tempii failed. 

The case of Brooks v. Stolley [Id. 1,962], 
decided in 1845, was a bill in favor of the 
licensor of a patent right, against a licensee. 
The ground of complaint was, that the li- 
censee had violated the covenants which he 
had entered into upon the granting of the 
license, the keeping of which covenants, it 
was claimed, was a condition to the grant. 
There was a prayer for an injunction against 
using the machine licensed, and a conditional 
one was granted. An exception was taken, 
that, as both parties were citizens of the 
same state, the court had no ■ jurisdiction. 
But the^ jurisdiction was sustained, on the 
ground that the subject-matter of the bill 
gave jurisdiction. 

If there be any doubt, on the cases above 
referred to, as to the weight of authority 
upon the question now under consideration, 
all such doubt is removed, after an examina- 
tion of the ease of Wilson v. Sandford, 10 
How. [51 U. S.] 99. That case was subse- 
quent to the cases of Goodyear v. Day, and 
Brooks V. Stolley [supra]. The bill in Wil- 
son V. Sandford was for an injunction, and 
appears to have been, in substance, very like 
the bill in the present case. It was brought 
by a licensor of a patent right against a 
licensee. The license was given upon the 
payment of $1400, to wit, $200 in cash, and 
the remainder in notes; and the complaint 
was, that the notes had not been paid. 
There was a provision in tlie license, that, if 
the notes or any of them were not paid at 
maturity, then all the rights granted by the 
license should revert to the licensor, who 
should be reinvested in the same manner 
as if the license had not been made. TJie 
notes were not paid. The licenses in the 
present ease contain provisions that the li- 
censees shall pay certain tariffs, and keep 
correct accoimts, and permit tlieir books to 
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Tie inspected at all reasonable hours; and 
the complaint is that the defendants have 
not paid the tariffs, and have not kept true 
accounts, and have not permitted their books 
to be examined. There is no express pro- 
vision in their licenses, that if they do not 
keep their covenants, the rights granted by 
the licenses shall revert to the licensor. The 
court, in the case in 10 Howard, say: "The 
dispute in this case does not arise under any 
iict of congress, nor does the decision depend 
upon the construction of any law in relation 
to patents. It arises out of the contract 
stated in the bill; and there is no act of con- 
^•ess providing for or regulating contracts of 
this kind. The rights of the parties depend 
altogether upon common law and equity 
principles." 

In the case of Hartshorn v. Day, 19 How. 
[60 U. S.] 211, the court, in commenting on 
the effect upon a license, of the nonperform- 
■ance, by the licensee of a patent right, of 
covenants made by him, say: "The pay- 
ment of the annuity" (covenanted to be paid) 
"was not a condition to the vesting of the 
interest in the patent in Judson, and, of 
course, the omission or refusal to pay, did 
not give to Ohaffee" (the patentee) "a right 
to rescind the contract, nor have the effect 
to remit him to his interest as patentee." 
"The remedy for the breach could rest only 
upon the personal obligation" of the cove- 
nantor. The weight of authority, therefore, 
in the federal courts, is clearly, that this 
■court has no jurisdiction of the case now 
Tinder consideration. 

The decisions of state courts sustain these 
Tiews. The jurisdiction of the circuit courts 
in cases arising under the patent laws, with- 
out regard to the citizenship of the parties 
•or the amount in controversy, is exclusive. 
Curt. Pat. § 496. State courts have no juris- 
•diction to entertain a suit, either in law or 
•equity where the gravamen laid, is the in- 
fringement of patent rights. Dudley v. aiay- 
hew, 3 Comst. [3 N. Y.] 9. But, in the ease 
of Rich V- Atwater, 16 Conn. 409, which was 
a bill to enforce, by injunction, the rights of 
the plaintiff under a special agreement 
made, upon a license given to the defend- 
ant, to use the patented invention, it was 
held that the court had jurisdiction; that 
such a suit was not a" suit which, by the pat- 
ent law, belonged to the federal courts; and 
that the gravamen was the breach of a con- 
tract The gravamen, in this case, is" the breach 
of a contract Without such breach, there 
would beno pretenceof theviolation of any of 
the plaintiffs' rights. Jurisdiction is not given 
to the circuit court, by the patent act, of 
all suits where patent rights are the subject 
of inquiry. An action for fraud in the 
sale of a patent right is cognizable by the 
state courts. Ctognizance of such an action 
is not given to the circuit court by the pat- 
ent act ■ Peek v. Bacon, 18 Conn. 377. With 
this view of this question, the motion must 
be denied, for want of jurisdiction. 



Case Wo. 6,587. 

GOODYE^xJa et al. v. WAIT. 

. '[5 Elatchf. 408; 3 Fish. Pat. Cas. 242.] i 

Circuit Court, S. D. New York. Sept IS, 
1867. 

Patents — Hard India Rubber — Patentabilitt 
OP Both Prodoct and Pkooess— Clear- 
ness OF Description. 

1. The original letters patent granted to Nelr 
son Goodyear, IVXay 6th, 1851, for his inven- 
tion in connection with what is known as "hard 
India rubber," was a patent for the process 
and not for the product. 

2. The reissued patents granted May 18th, 
1858, on the surrender of such original patent, 
are both of them valid, although one is for the 
process and the other for the product 

3. Those patents are not open to the objection 
that they do not describe the invention iu such 
full, clear and exact terms, as to enable any one 
of ordinary skill in the art to make the hard 
rubber without experiment or further invention; 
nor to the objection that, so far as respects the 
application of the compound to dental purposes, 
it has been dedicated to the public. 

[Cited in Passett v. Ewart Manuf'g Co., 58 
Fed. 364.] 

This was a bill in equity, filed [by Henry B. 
Goodyear and others] to restrain the defend- 
ant [Thomas G. Wait] -from infi'inging letters 
patent [No. 8.075] for an "improvement in the 
manufacture of India rubber," granted to Nel- 
son Goodyear, May 6, 1851, reissued in two 
divisions numbered 556 and 557, May 18, 
1858, and extended for seven years from May 
6, 1865, to Henry B. Goodyear, administrator 
of Nelson Goodyear, deceased. The defend- 
ant was charged with infringing the patent in 
the manufacture and sale of plates for artifi- 
cial teeth, substantially as in the case of Good- 
year V. Hills [Case No. 5,571a]. 

Charles F. Blake, Charles M. Keller, and 
Edwin W. Stoughton, for complainants. 

S. D. Law and George T. Curtis, for defend- 
ant. 

NELSON, Circuit Justice. The bill is filed 
in this case to restrain the defendant from an 
infringement of the invention of Nelson Good- 
year in the manufacture of hard rubber or 
vulcanite. The patent is for an improvement 
in ibe process of Charles Goodyear in prepar- 
ing India rubber. (See his patent, reissued in 
December, 1849, on the surrender of the one 
beai-ing date in June, 1844). The inaprovement 
consists in thoroughly mixing the rubber with 
sulphur, in the proportion of from four ounces 
to a pound of sulphur to a pound of rubber, 
and then subjecting the same to a high de- 
gree of heat,, as in the vulcanizing process of 
the said Charles Goodyear, until the com- 
pound shall have acquired the required hard 
and tough property found in ivory, bone, tor- 
toise-shell, and horn, and the spring-like prop- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel' S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 5 Blatchf. 468, 
and the statement is from 3 Fish. Pat Cas. 
242.] 
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erty, under flexure, found in whalebone. The 
degree of heat suggested is not less than from 
260° to 275° of Fahrenheit's scale, in a steam 
or other heater, for about six hours or more,' 
that is, until the compound substance has ob- 
tained the required degree of hardness. The 
first patent to Nelson Goodyear was issued 
May 6th, 1851. It was surrendered and re- 
is-sued May 18th, 1858, for a defective specifi- 
cation. On the surrender, two patents were 
Issued, one for the process, and the other for 
the product or new manufacture. 

The defendant is charged with having been 
engaged in making, using, and selling a large 
amount of such hard rubber as is described 
in the patents, for dental puiposes, that is, in 
the manufacture of plates for artificial teeth, 
and in the sale of the same, made partly with 
and from the rubber aforesaid. 

The first objection taken- to the patents is, 
that they are void for want of authority in the 
commissioner to issue them. It rests mainly 
on the ground, that both the process and the 
product, which were described in the original 
patent, both being new, constituted but one 
invention, and that the claim for either, in a 
patent, would protect the exclusive right to 
both. The argument is certainly ingenious, 
and, in connection with the decision of Judge 
Grier in the case of Goodyear v. Central R. 
Co. [Case No. 5,563], is entitled to considera- 
tion. It was there held, at the circuit, that 
the new process of Charles Goodyear in vul- 
canizing India rubber, embraced the new prod- 
uct, and that the claim for the former pro- 
tected the latter; and it is insisted, on the 
part of the learned counsel, that the rule ap- 
plies e converse, that the claim for the product 
will cover and protect the process, and that, 
as the claim in the original patent was for the 
product, which covered and embraced within 
it the process, there could be no necessity for 
the surrender and reissue of the two patents. 
I think the counsel mistaken in supposing that 
the original patent claimed the product or sub- 
stance. It was "for combining India rubber 
and sulphur, &c., for making a hard and flex- 
ible substance, &c., substantially as herein set 
forth"— a claim, I am strongly inclined to 
think, for a process instead of the product 
But this does not affect the force of the argu- 
ment, which is, that either claim excludes the 
other. 

But the answer to this view seems to me 
conclusive. It must be admitted, as a gen- 
eral proposition, that a new process, producing 
a useful result or product, is patentable; and 
further, that a new composition of matter or 
substance which is useful is also patentable. 
Indeed, it is conceded that the rule is not ap- 
plicable to the case of a new process pro- 
ducing an old and useful result. There, the 
process mtist be claimed, for the result or 
product, being old, cannot be. But it is in- 
sisted that it is otherwise if the product be 
new. I doubt the soundness of the distinction, 
and must hold that the inventor is entitled to 
the allowance of both claims, in either aspect 



As It respects the decision in the case of Good- 
year V. Central R. Co. [supra] I have reason 
to know that Judge Grier felt considerable em- 
barrassment in making it, from which he 
would have been relieved If there had been a 
claim for the product or substance. 

As to the separate patents, I agree that both 
claims might properly have been embraced in 
one patent But this question is one that is 
very much left, and reasonably so, to the good 
sense and discretion of the commissioner. It 
is often a nice one, and occasions frequent em- 
barrassment to the department, as I know 
from conversations with some of the most emi- 
nent men who have flUed the place. My con- 
clusion on this point Is, that the original pat- 
ent was properly surrendered, in order ta 
amend the claim, and that its reissue in two- 
patents was unobjectionable. 

The next objection Is, that the patents do not 
describe the invention in such full, clear and 
exact terms, as to enable any one of ordinary 
skill in the art, to make the hard rubber with- 
out experiment or further Invention. This is- 
partly a question of law, and partly one of 
fact 

First, as to the question of law. It must 
be remembered, that the invention in ques- 
tion is an improvement in the process of pre- 
paring India rubber, described in the patent 
of Charles Goodyear, which had been issued 
as early as 1844— a process well known to- 
those skilled in the art at the time of the is- 
suing of the original patent to Nelson Good- 
year in 1851, and "of the two reissues in 1858. 
The main difference between Charles Good- 
year's patent and these consists in the dif- 
ferent proportions of the mixtm'e of rubber 
and sulphtu:. This new mixture by Nelson 
Goodyear, when vulcanized, produced a new 
substance, not only distinct from that of 
Charles, but applicable to entirely differ- 
ent and distinct uses and purposes. Now, 
the description must be read in the light 
derived from the knowledge that existed of 
the Charles Goodyear patent, his process, and 
the practical use of the same. In Charles 
Goodyear's patent, the least amount of sul- 
phur mixed with the India rubber that would 
be sufficient to produce vulcanization, was re- 
gax'ded as the best proportion. Hence, the 
quantity did not usually exceed one ounce of 
sulphur to a pound of rubber. This produ- 
ced what may be called the "soft vulcanized 
rubber," when 'compared with the invention 
in question, and best answered the uses and 
pm-poses to which it was applied by its in- 
ventor. Nelson Goodyear increased the pro- 
portion of sulphur, and produced his new sub- 
stance, and, after referring to Charles Good- 
year's invention, and the improvement desir- 
ed, to wit, producing the article of hard mb- 
ber, declares the improvement to consist "in 
thoroughly mixing India rubber, or other vul- 
canizable gum, with sulphur, whether with or 
without auxiliary ingi-edients, in the propor- 
tion of about from four ounces to a pound of 
sulphur to a pound of the gum, and then sub- 
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jecting the same to a high degree of artificial 
heat, as in the vulcanizing process of Cnarles 
Goodyear, until the compound shall have ac- 
quired the required hard and tough proper- 
ty," &c. . The range of heat given in the 
Charles Goodyear patent is from 212*" to 350", 
but, for the best efCect, approaching as near 
as may be to 270°. The range given by Nel- 
son Goodyear, in another part of his patent,, 
is not less than 260° or 275° of Fahrenheit 
He also states, that much latitude may be 
taken in the proportional quantity of sulphur, 
but that a proportion much less than fotir 
ounces to a pound of rubber would fail to 
produce the new substance. 

This question is not a new one in court It 
was very fully considered in the case, on the 
same patents, of Goodyear v. New YorK Gut- 
ta Percha & India Rubber Vulcanite Co. 
[Case No. 5,580], decided in October, 1862, 
and it was there held, that the description in 
the patents, both as respects the proportions 
of sulphur and rubber and the degree of heat 
to which the compound was to be subjected 
in order to produce the new substance, was 
siifficiently full . and certain within the re- 
quirements of the patent law. The same 
question had been decided in the same way 
previously, in the cases pending on the 
Charles Croodyear patent of 1849. . I do not 
intend to go over the argument again that 
led me to the conclusion then arrived at; 
but I will add, that the proofs in the present 
case, in my judgment, confirm the correct- 
ness of the former decisions. As ah-eady 
stated, the proportions of the mixture are 
about from four ounces to a pound of sulphur 
to a pound of rubber, which I understand as 
meaning, that any proportion of sulphur 
between four ounces and a pound to a 
pound of rubber, properly mixed and sub- 
jected to the required heat, will pi-oduce 
the substance. "What uncertainty is there 
in this, or what necessity of experiment on 
the part of a person of ordinary skill in the 
art, to make the compound? The inventive 
faculty is exhausted in the directions given 
to make the article. All the work that re- 
mains to be done is that by the hands of the 
skilful workman. I agree, that if it could 
be shown that the mixture, as described, 
when properly reduced to practice, failed to 
produce the article, the patent could not be 
upheld. But that is a different question from 
the one here presented, namely, whether the 
desa'iption is sufficientiy clear and certain. 

I have said that the proofs in this case 
tend to confirm what was my conclusion on 
this point when the patents were formerly 
before me. It appears, that the proportions 
of the ingredients composing the compoimd 
put on the market, by the proprietors of these 
patents, for dental purposes, were twelve 
parts in weight of rubber, and six of sulphm-, 
with nine of vermilion, as coloring matter. 
Thousands of pounds per annum of this com- 
pound, have been sold to dentists throughout 
the United States, and it was and is regarded 



by them as the best article in the market, 
and has been in almost universal use «ince 
its application to dentistry. It is the article 
that has been used by some three thousand 
licensees, as well as by the infringers, per- 
haps a still greater number. One of the leading, 
witnesses for the defendant thinks the best 
proportion to be sixteen oimces of rubber,^ 
eight and a half of sulphur, and seven of ver- 
miliouj nearly the proportions used by the 
plaintiffs. Anouier, Mr. Starr, a dentist of 
twenty-four years' standing, and familiar 
•with the use of hard rubber for dental pur- 
poses, from its first application, thinks a 
quarter of a pound to a pound of rubber, with 
nine ounces of vermilion, the best This 
adopts the minimum of sulphur given in the 
patent Another, Mr, Wildman, a professor 
in a college of dental surgery, thinks that the 
proportipns of forty-eight parts of rubber and 
twenty-four of sulphur, with thirty-six of ver- 
milion (which reduced would be six parts of 
sulphur, twelve of rubber, and nine of ver- 
milion) are best This agrees with the plain- 
tiff's article in common use. In every in- 
stance, the proportions are within the limit 
given by the patentee. 

It seems to be supposed by many of the ex- 
perts on the part of the defendant, that be- 
cause the patentee has given a margin in the- 
proportion of sulphur, it requires invention — 
experiments, as they call it— to find the ex- 
act proportion, although he instinicts them to 
take any proportions within the limit men- 
tioned, and, for aught that appears to the 
contrary, in the evidence, any such propor- 
tion would make the article. Most of the 
experts agree that the proportions may be 
varied, and yet a good article be produced, 
which shows, that if an exact and fixed pro- 
portion were given, and the inventor was' 
to be confined to it, the patent would not be 
worth the paper on which it is written. The 
same observations are true as it respects the 
range of heat; and, in addition, the aegree 
or prolongation of heat will oftentimes de- 
pend upon the thickness or bulk of the com- 
pound, and, perhaps, the amount of sulphur. 
But all this difficulty an intelligent workman 
will soon overcome, in the manufacture of 
the article. The heat is to be applied xmtil 
the compound has acquired the requisite hard-^ * 
ness. But I do not intend to pursue this- 
point of the case, as I regard it concluded by 
the two decisions already referred to, so far- 
as this court is concerned. As it respects ' 
the vermilion, or other coloring matter, the 
kind and quantity depend on tue taste of the 
party using the compound. No definite rule 
could be given. The mixture does not varj' 
the substantial uses of the article. 

The next objection to the patents is, that, 
so far as respects the application of this com- 
pound to dental purposes, it has been dedi- 
cated to the public. I shall not enter upon 
the. legal ' question which was so fully and- 
ably discussed on the argument— whether or 
not such a dedication could be made— as^ 
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upon a cai-eful perusal of all the proofs In 
the case, I am satisfied that no such dedica- 
tion, in point of fact, can be maintained. 

The subject of the application of the com* 
pound of hard rubber to dental purposes en- 
gaged the attention of the proprietors as 
early as 1854r-'55, and afterwards, in 1857- 
'58, the application to those purposes had be- 
come so far perfected that agencies were es- 
tablished, for the vulcanization of dental 
plates, in the city of New York, and else- 
"Where, and public notice was given of the 
same to the profession. Infringements were 
immediately commenced, and, among the 
first, by the firm of L. B. Christopher & Co. 
A suit Avas brought against that firm, for an 
infringement, by the American Hard Rubbei 
Company, which then had acquired this in- 
terest in the patent; and circulars were is- 
sued to the dentists, notifying them of the 
infringement The defendants sold out to 
E. A. L. Roberts, and left the city of New 
York, where they had resided. A suit was 
then commenced against Roberts, and, in Oc- 
tober, 1859, an injimction was obtained 
against him. Other suits were also brought 
against infringers, who were enjoined. This 
company, besides issuing numerous circulars, 
proposing to vulcanize for dentists cases of 
teeth, issued a quarterly publication, called 
"The Vulcanite," which was commenced in 
aiay, 1860, and ended in Jlay, 1862. Tha 
numbers of each quarter varied from as high 
as six tliousand to as low as two thousand. 
These numbers were sent free to all the 
dentists in the United States whose addresses 
could be procured,' and to all the dental de- 
pots, surgical instrument manufacturers, and 
dental colleges. I have the number for May, 
1862, before me. Among other things, it con- 
tains a list of the names of the agents of the 
company, located in different parts of the 
country, with notice that the agents will fur- 
nish the compound to licensees only;~ and 
also a list, covering some five pages, closely 
printed, of licensees, residing in most of the 
states of the Union. The company also put 
into the market the compound, at various 
dental depots in many parts of the country, 
-especially ip. the principal cities, which was 
made in sheets and put up in paper boxes, 
* each box containing one pound, on the covei 
of which was a label, and which, among 
other things, stated, that "this gum is fur- 
nished to our agents, and others, on the ex- 
press condition tlaat it shall be sold only to 
our licensees." The company further, at th& 
same time, employed traveling agents, who 
visited llie dentists at their homes, for the 
purposes of selling rights under the patent, 
and who succeeded in selling some three, 
thousand. It is proper, also, to remark, that 
nearly all of the compound used by dentists 
in the city of New York, and elsewhere, was 
purchased by them from the depots of the 

company, in boxes having this label upon 



them. The defendant, who was a witness 
in his own behalf, admits that he purchased 
his compound in boxes, at S. S. White's depot, 
and that it was put up by the American Hard 
Rubber Company, and contained the label 
above mentioned. This was one of the com- 
pany's depots. He admits, also, that thert 
was a restriction on the sale of the com- 
pound, but says that he could always procure 
it, though not a licensee. He further admits, 
that, in 18G4, he was called on to take out a 
license; that he replied that there was great 
dissatisfaction, among the dentists, at tHe 
way the company had managed, and that the 
licensees were not protected; and that he of- 
fered to take out a license if the company 
would protect him, and prevent infringers 
from using the compound at the next door. 
He admits, also, that he saw the circulara 
issued by the company, warning against in- 
fringements; that he saw several numbers of 
the publication called "The Vulcanite;" that 
they were left at his office; and that he saw 
in them articles on tlie subject of vulcanizing 
dental plates. He also recollects the suit 
against Roberts, and one against Toland, a 
dentist, in 1861. 

I coidd extend this opinion much further, 
in referring to proofs all tending to show 
great and extraordinary exertions, on the 
part of the proprietors of this branch of tlio 
patent, to get the article into common use, 
and to prevent piracies, by means of litiga^ 
tion, and otherwise; but I regard the exami- 
nation that has already taken place as quite 
satisfactory to show that no dedication or 
abandonment of their right has been estab- 
lished, and especially, none as respects the 
present defendant. His own testimony is 
abimdantly sufficient to repel the conclusion 
as to himself. There must be a decree for 
the plaintiffs, and a reference, with a per- 
manent injunction. 

[For other eases involving this patent, see 
note to Goodyear v. Mullee, Case No. 5,577.] 



GOODYEAR (WARNER v.). See Case No. 
17,183. 

GOOB^iHEAR v. WINGERTER. See Case No. 
5.573. 



Case No. 5,588. 

GOODYEAR & N. E. CAR-SPRING CO. et 
al. V. ELASTIC CAR-SPRING CO. 

[Nowhere reported; opinion not now accesi- 
ble.] 



GOODYEAR DENTAL VULCANITE CO. v. 
BENJAMIN. See Case No. 5,507. 

GOODYEAR DENTAL VULCANITE CO. 
(CELLULOID MANUF'G CO. v.). See 
Case No. 2,543. 
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Case No. 5,589. 

GOODYEAR DENTAL VULCANITE CO. v. 
DAVIS et al. 

" [3 Ban. & A. 115; i 12 O. G. No. 14, p. IJ 

Circuit Court, D. Massachusetts. Oct. 5, 
1877.2 

PATESTS— iMPnOVEMENT IN ARTIFICIAL GUMS AND 

Pai^ates— Celluloid and Vulcanitb 
Plates— Infkixgemekt. 

1. The decision of the supreme court in Smith 
V. Goodyear Dental Vulcanite Co. [93 U. S.] 488, 
must be considered as final, not only as to the 
validity, but as to the construction, of the Cum- 
mings patent for an improvement iu artificial 
gums and palates. 

2. The article patented by Cummings being a 
set of artificial teeth, consisting of a plate of 
hard rubber or vulcanite, with teeth, or teeth 
and gums, secured thereto in the manner de- 
scribed in the patent, by embedding the teeth 
and pins in the vuicanizable compound, so that 
it should surround the teeth and pins while the 
compound is in a sott state, before it is vulcan- 
ized, and so that, when the compound is vulcan- 
ized, the teeth are firmly secured by the pins em- 
bedded in the vulcanite, and there is a tight 
joint betwen the vulcanite and the teeth: Meld, 
that a corresponding plate of celluloid instead of 
vulcanite does not infringe the patent. 

[Cited in Goodyear Dental Vulcanite Co. v. 

Preterre, Case No. 5,596.] 
[See note at end of case.] 

3. To infringe the patent there must be an 
equivalent of the plate of hard rubber made and 
manipulated by a process equivalent to the de- 
scribed process of compounding a gum with sul- 
phur, and applying it, and moulding it, and in- 
corporating it with the teeth and gums when in 
a soft state, and then subjecting it to heat to 
harden and vulcanize it. 

4. The court prefers to adopt that construction 
which, although limiting the scope of the claim, 
secures to the inventor all that he actually in- 
vented and no more, rather than to adopt one 
which would render the patent invalid, or one 
which, being broader than the invention, would 
bea barrier in the way if future progress and in- 
vention. 

[This was a bill in equity by the Goodyear 
Dental Vulcanite Company against Charles 
G. Davis and 67 other defendants for alleged 
infringement of certain patents.] 

Edward N. Dickerson and Benjamin F. Lee, 
for complainants. 

■William D. Shipman, Henry Baldwin, Jr., 
and E. Luther Hamilton, for defendants. 

SHEPLEY, Cu:cuit Judge. The patent and 
Its reissues granted for the invention of John 
A. Cummings of "an improvement in artificial 
gums and palates," or, as described in the 
claim, "the plate of hard rubber or vulcanite, 
or its equivalent, for holding artificial teeth 
or teeth and gums, substantially as describ- 
ed," have been the subject of extensive and 
prolonged litigation. Since the affirmance by 
the supreme court of the United States iii 
Smith V. Goodyear Dental Vulcanite Co. [93 
U. S.] 4S6, of the decree of the circuit court 
in the test case of Goodyear Dental Vulcanite 

1 [Reported by Hubert A, Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [Affirmed in 102 U. S. 222.3 



Co. V. Smith [Case No. 5,598], the validity of 
the reissued patent has been fully established. 
The decision of the supreme court in that case 
must be considered as final, not only as to- 
the validity, but as to the construction of the 
patent, which was carefully considered in 
that case, both in the circuit and the appel- 
late court, as it had. previously been in the- 
Wetherbee and the Gardiner Cases [Gases 
Nos. 3,810 and 5,591]. " 

In the case of Goodyear Dental Vulcanite 
Co. v. Smith [supra], in the First circuit, 
this court decided that the patent was not f or 
a process or art, but for the new product re- 
sulting from the manipulation by the describ- 
ed new process, and for one of those products 
in svhich the process so inheres that the de- 
scribed product can only be made by the de- 
scribed process, and that the invention was- 
one in which the process by which it is made- 
is a part of the substance, the thing made, 
the manufacture. What the new product 
•was, . and wherein the novelty consisted in 
the process, we shall hereafter have occasion 
to consider. In the opinion (by Mr. Justice- 
Strong) in the supreme court in the same case 
the invention patented is thus describedt 
"The " invention, then, is a product or manu- 
facture made in a defined manner. It is not 
a product alone separated from the process 
by which it is created. The claim refers iu 
terms to the antecedent description, without 
which it cannot be understood. The process 
detailed is thereby made as much a part of" 
the invention as are the materials of which 
the product is composed." 

If the defendants, by practising the process 
described by Cummings, using the materials 
described by him, or such materials as are 
equivalents and were known equivalents at 
the date of his invention, in the described 
process, or such as, in the process, are mere 
substitutes of one material for another with- 
out any change in the process or in the efEect, 
have produced a product the equivalent of 
his in the described properties and for the- 
described functions, then, and only then, have- 
they, infringed. 

The product, the new article of manufac- 
ture patented, was a set of ai'tificial teeth,. 
consisting of a plate of hard rubber or vul- 
canite, with teeth or teeth and gums, secjired 
thereto in the manner described in the pat- 
ent, by embedding the teeth and pins in the- 
vuicanizable compound, so that it should surr 
round the teeth and pins while the compound 
is in a soft state before it is vulcanized, so- 
that when the compound is vulcanized the- 
teeth are* firmly secured by the pins embed- 
ded in the vulcanite, and there is a tight joint 
between the vulcanite and the teeth. This 
product was a new product not alone because 
it substituted one material for another, the- 
material, vulcanite, rigid enough for purposes 
of mastication, yet pliable enough to yield a- 
little to the mouth, and at the same time light 
and inexpensive, in place of the hard, unyield- 
ing, expensive and heavy metals previously 
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used, but also in the additional fact that it 
was made by a process which, taken as a 
whole, was a new process, by the use of 
which process "the teeth can easily be baked 
Into the gums, which form one piece with the 
plate." 

The next question to be considered is, what 
was there new in the described process. The 
whole process of forming and making a set 
or case of teeth, including the plate, gums 
and teeth, is fully described in the Cum- 
mings patent, and this process is so fully de- 
scribed in the case of Goodyear Dental Vul- 
canite Co. V, Smith [supra] that it becomes 
unnecessary to repeat it here. It is sufficient 
to state that in view of the state of the art 
there was nothing substantially new in that 
process until we reach this part of the de- 
scription: "The teeth are provided with pins 
projecting therefrom in such manner that the 
rubber which is to constitute the plate will 
close around them, and by means of them 
hold or secure the teeth permanently in -posi- 
tion. The plaster-mould, with the teeth ad- 
hering therein, as just described, is now filled 
with soft rubber, a little at a time, pressed in 
with the finger, or in any other convenient 
way; and care is to be taken that the rubber 
is made to completely fit into the cavities and 
around the protuberances, including the pins, 
and is filled in to the thickness or depth de- 
sired to form the plate. I then lock the rub- 
ber plate in position by shutting the other 
half of the plaster-mould over it to insure its 
retaining its exact form while warming, and 
then heat or bake it in an oven, or in any 
other suitable way. The soft rubber or gum, 
so inserted in the mould, is to be compounded 
with sulphur, rubber, etc., in the manner 
prescribed in the patent of Nelson Goodyear, 
dated May 6th, 1851 [No. 8,075], for making 
hard rubber, and is to be subjected to suffi- 
cient heat to vulcanize or harden it, substan- 
tially as directed in that patent. It is also 
to be colored in imitation of the natural gums, 
by mixing it with vermilion, or other suitable 
coloring matter, while in the soft state. Aft- 
er the plate has been heated sufficiently to 
harden it or convert it into hard rubber or 
'vulcanite,' so called, the mould is removed 
and the plate is polished ready for use." 

It will thus be seen that an essential ele- 
ment of the described product is "a plate of 
hard rubber or vulcanite," in which the 
teeth are embedded; and an essential in- 
gredient in the described process is the soft 
rubber or gum, compounded with sulphur, 
rubber, etc., in the manner prescribed in -the 
patent of Nelson Goodyear for making hard 
rubber, and that an essential step in the 
described process is the subjecting the com- 
pound of soft rubber or gum with sulphur 
"to sufficient heat to vulcanize or harden 
it, substantially as described in that pat- 
ent," (i. e. the patent of Nelson Goodyear, of 
May 6, 1851.) 

The equivalent of that product thus made 
by that process must, therefore, contain the 



equivalent of the plate of hard rubber, made 
and manipulated by a process equivalent to 
the described process of compoundinga gum 
of sulphur, and applying it, and moulding 
it, and incorporating it with the teeth an'd 
gums when in a soft state, and then subject- 
ing it to heat, to harden and vulcanize it, 
in the manner described in the Goodyear 
patent, or In some equivalent manner, or by 
some equivalent process. 

The defendants use, in making their set 
of artificial teeth, a plate made of "cellu- 
loid," substantially a new material, discov- 
ered and patented since the date of the Cum- 
mings invention. This substance is com- 
pounded of cellulose, or vegetable fibre, and 
camphor. No rubber or other equivalent 
gum, and no sulphur or equivalent for sul- 
phur in the process, enter into Its ingredi- 
ents. It is not a vulcanizable compound, 
and contains no vulcanizing agents in its 
composition. The camphor in its composi- 
tion, instead of being a vulcanizing agent, 
causes the composition to soften instead of 
harden under the influence of heat. The 
product when compounded, and before be- 
ing subjected to heat, is not soft, like soft 
rubber under like conditions, but hard. In 
the roanlpulation of this material, the pro- 
cess of making a set of teeth, composed of 
the plate and teeth and gums, is an entirely 
different process from the process described 
in the Gummings patent, when compared 
with that part of the Cummings process 
which was new in the state of art, and the 
novelty of which part gave to the Gummings 
process, when considered as a whole, the 
ingredient of novelty and patentability. It 
is not placed in the mould in a soft, plastic 
condition, "a little at a time, pressed in with 
the finger, or in any other convenient way," 
but in a hard, rigid condition, like horn, or 
Ijone or ivory. It is then subjected to heat, 
not to vulcanize or harden, but to soften it. 
It afterward, on being cooled or restored to 
its original temperature, returns to its orig- 
inal condition as a hard substance, as 
when first placed in the mould. No vul- 
canizing process, or even process of hard- 
ening by heat, and no equivalent for any 
such process, is practised. In the light of 
these comparisons it appears evident to the 
court that the use of celluloid In the manu- 
facture of sets of artificial teeth, as prac- 
tised by the defendants, and the manufac- 
ture itself, the set or plate of teeth, differ as 
much, both as to process and product, from 
the process and product described and 
claimed in the Gummings patent, as that 
process and that product differed from those 
previous manufactures w^hich existed before 
the Cummings invention, and were unsuc- 
cessfully relied upon as anticipating it. 

It is true that this construction of the den- 
tal vulcanite patent narrows the scope of 
the patent It Is urged, with much force, 
that if this be the true construction, it would 
follow that if an inventor invented at the 
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same time a new process and a new product, 
he would, by such a construction of his pat- 
■ent, lose the benefit of it, unless the in- 
fringer used his process or an equivalent 
one, to produce his product or an equiva- 
lent one. One answer to this objection is 
that in the case supposed the inventor might 
patent both the new process and the new 
product, and thus fully protect himself. In 
its application to this ease it is believed that 
the objection is without force, for the reason 
that such a construction of the claim of this 
patent is the only one which makes the 
claim a valid claim. To abandon the con- 
struction which makes the product patented 
the new manufacture, when -made by the 
■described process, is to abandon that which 
gives it its vitality. It is better to adopt 
that construction which, although limiting 
the scope of the claim, secures to the invent- 
or all that he actually invented and no mor6, 
than to adopt one which would render the 
patent invalid, or one which, being broader 
than the invention of the patentee, would 
be a barrier in the way of future progress 
in discovery and invention. 

CiSrOTE. Upon the dismissal of the bill an ap- 
pe'al was taken to the supreme court by the 
tomplainant, and the judgment was affirmed in 
an opinion by Mr. Justice Strong, who said 'that 
■a plate made out of celluloid is not an infringe- 
ment of this patent, as the latter contemplates 
a plate of hard rubber or vulcanite, and cellu- 
loid is not vuleanizable. 102 U. S. 222. 

[Patent No. 43,009 was granted to J. A. Cum- 
mings, June 7, 1864; reissued January 10, 1S6& 

So. 1,848); again reissued March 21, 1865 (No. 
, 304). For other cases involving this patent, 
see note to Dental Vulcanite Co. v. Wether- 
bee, Case No. 3 810; also Celluloid Manuf'jr Co. 
V. Goodyear Dental Vulcanite Co., Id, 2,543.] 



GOODYEAR DENTAL VULCANITE CO. v. 
DICKINSON. See Case No. 5,594. 



Case No. 6,590. 

GOODYEAR DENTAL VULCANITE CO. et 
al. V. PLAGG. 



[9 O. G. 153.] 
Curcuit Court, S. D. New York. 



1876. 



Patents— Vulcanized Bobber— What is an In- 
fringement THEltEOF. 

1. The courts have determined that the con- 
struction to be given plaintiff's patent was -In- 
dia rubber "and the compounds commonly em- 
ployed therewith reduced to a soft plastic' state, 
capable of vulcanization, and subsequently vul- 
canized." 

2. In the process described by defendant, he 
does not use India-rubber, or any substance 
capable of vulcanization. The substance used 
by him is rendered plastic, and not hardened by 
heat. ■ 

[This was a bill in equity by the Good- 
year Dental Vulcanite Company and others 
against Eben M. Flagg.] 

E. N. Dickerson and B. F. Lee, for plain- 
tifCs. 



W. D. Shipman, O. A. Seward, and E. 
Luther Hamilton, for defendant. 

BLATCHFORD, Disti'ict Judge. I do not 
find that any decision has been made in re- 
gard to the plaintiff's patent, which gives 
to it such a construction as necessarily in- 
cludes the process and substance used by 
the defendant In the Gardiner Case the 
defendant did not compound India-rubber 
with sulphur, but he compounded India- 
rubber with iodine, and he employed heat to 
harden the rubber. Goodyear Dental Vul- 
canite Co. T. Gardiner [Case No. 5,591]. In 
the Smith Case the view of the court was 
that the material to be used under the plain- 
tiff's patent in carrying out the invention 
patented was to be India-rubber, "and the 
compounds commonly employed therewith 
reduced to a soft plastic condition, capable 
of vulcanization and subsequently vulcan- 
ized." Goodyear Dental Vulcanite Co. v. 
Smith [Id. 5,598]. It appears from the de- 
scription of the process used by the defend- 
ant in this suit that he does not use India- 
rubber or any substance capable of vulcan- 
ization; that the substance he uses is one 
which is rendered plastic by heat, and is 
not hardened by heat; that heat is used in 
the process to soften the substance and ren- 
der it plastic, and not to harden it, and that 
the substance, after being molded, is hard- 
ened by being cooled. It is not sufficiently 
clear that this process is embraced in the 
claim of the plaintifE's patent to warrant the 
granting of an injunction until one is award- 
ed as the result of a deci*ee for the plaintiffs 
on final hearing. 



Case No. 6,591. 

GOODYEAR DENTAL VULCANITE CO. v. 
GARDINER. 

[3 Cliff. 408; 4 Fish, Pat Cas. 224.] i 

Circuit Court D- Rhode Island. June Term, 
1871.2 

Letters Patent— Prima Pacie Evidence — Aban- 
noNMENT-VoLCANiTB— Infringement — Corke- 
spondence with Patent Office as Evidence — 
How Patents Constjioed. 

^ 1. When the complainant in a patent suit has 
introduced his letters patent in evidence, it af- 
fords a prima facie presumption that the al- 
leged inventor was the original and first in- 
ventor of what is therein described as his in- 
vention. This is the case where the respondent 
is a patentee under letters patent subsequent 
in date which are also introduced in evidence. 

[Cited in Page Woven Wire Fence Co. v. 
Land, 49 Fed. 937.] 
• [Cited in Burke v. Partridge, 58 N. H. 352.] 

2. The patentee filed his caveat in 1853. 
During the period intermediate between the 

1 [Reported by William Henry Clifford, Esq., 
and by Samuel S. Fisher, Esq., and here com- 
piled and reprinted by permission. The sylla- 
bus and opinion are from 3 Cliff. 408, and the 
statement is from 4 Fish. Pat Cas, 224.] 

2 [For disposition of case by supreme court, 
see note at end of ease.] 
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filing of his caveat and his application for a 
patent the inventor was employed in making 
experiments and in perfecting his invention. 
The court held, that the evidence did not show 
that any invention was completed by an al- 
leged prior inventor before the caveat was filed, 
and that whatever was done by him was done 
while in the employ of the patentee. 

3. The question of abandonment by the pat- 
entee having been fully examined in a former 
suit under the same patent, further discussion 
of it in this case was deemed unnecessary. 

4. The claim of the patent was for the. "plate 
of hard rubber or vulcanite, or its equivalent, 
for holding artificial teeth." The respondent 
used hard rubber, as he found it combined or 
prepared by others, as a substitute for gold or 
other substance in forming the plate and for 
holding the teeth. Held, it was not necessary, 
in order to show infringement, to prove that 
the respondent used the hard rubber described 
in the hard rubber patent referred to in the 
complainants' specifications. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Smith, Case No. 5,598; Same v. Willis, Id. 
5,Gl>3; Colgate v. Western Union Tel. Co., 
Id. 2,905.] 

5. The respondent used rubber for the plates 
as a substitute for metallic plates; he employ- 
ed the same mechanical means in forming the 
plates, and for setting and adjusting the teeth, 
and heat to harden the rubber, and fit the prod- 
uct for practical use. Held, that infringe- 
ment of the complainants' patent was shown, 
althnugh he used a rubber compounded with 
iodine and not with sulphur (as did the com- 
plainants), and under a difiEerent patent. 

6. The invention described in the specifica- 
tions of this patent is not merely a discovery 
of a chemical process for preparing a described 
substance for use in forming plates to be used 
for holding the teeth, and one may be an in- 
fringer if he does not use every one of the in- 
gredients of that process. 

rCited in Goodyear Dental Vulcanite Co. t- 
Smith, Case No. 5,598.] 

7. Neither the correspondence between the 
commissioner of patents and the applicant nor 
the proceedings in the patent office, pendmg an 
application, ar« admissible as evidence to en- 
large, diminish, or vary the language of the 
claim of a patent. 

8. Patents for inventions are, if practicable, 
to be so construed as to uphold and not to de- 
stroy the right of the inventors. 

This was a bill in equity filed to restrain 
the defendant [Benoni E. Gardiner] from in- 
fringing letters patent [No. 43,009] for "im- 
provement in artificial gums and palates," 
granted to John A. Cummings, June 7, 1834, 
and subsequently reissued and assigned to 
complainants [March 21, 1865, No. 1,904]. 
The nature of the invention, and the claims 
of the original and reissued patents, are set 
forth in the report of the case of Dental Vul- 
canite Co. V. Wetherbee [Case No. 3,810]. 

Causten Browne and B. R. Curtis, for com- 
plainants. 

S. J. Glassey and John A, Foster, for de- 
fendants. 

CLIFFORD, Circuit Justice. Most of the 
questions involved in the pleadings in this 
case were presented in the case of the Den- 
tal Vulcanite Co. v. Wetherbee [Case No. 



3,810], and were at that time carefully ex- 
amined and decided. Leave, however, to- 
reargue those questions was granted to the 
respondent at the hearing in this case; but 
the court is still of the opinion that all of 
the questions presented in the former case 
were correctly decided on the evidence then 
exhibited, and refers to the opinion given 
on that occasion for the reasons upon which 
that conclusion rests. Some points are made 
by the present respondent, and some new evi- 
dence is introduced on the issue of novelty, 
which renders it necessary to re-examine 
the case in those particulars. 

He contends that the complainants are 
not a manufacturing corporation within the 
meaning of the state statute, because their 
rubber plates are made to order, and be- 
cause they are not made by the company. 
Due consideration was given to that objec- 
tion on the former occasion, and therefore it 
will be sufficient to refer to that part of the 
opinion as reported in the second volume of 
Clifford's reports. Nothing new is presented 
in that part of the argument. 

Objections of more importance are taken 
to the Talidity of the patent, which will be 
separately considered. They are as follows: 
That the alleged invention is not new fwid 
was not patentable. That the original pat- 
entee, John A. Cummings, was not the orig- 
inal and first inventor of the improvement. 

Construed as the patent was by the court 
in the former case, it is hardly denied that 
the described improvement was patentable; 
but the argument now is, that the letters 
patent do not cover the process for making 
"the plate for holding artificial teeth, or 
teeth and gums"; that it covers "nothing 
but the use of hard rubber in making platen 
for artificial teeth," which, it is insisted, is 
not patentable, as the qualities of the ma- 
terial were known to aH the world, and 
that tlie suggestion that it could be applied 
to such a purpose was not a discovery or in- 
vention within the meaning of the patent 
law. Had the claim of the patent been such 
as is supposed in the proposition, there 
would perhaps be some foundation for the 
argument; but the proposition is founded on 
a mistaken view of what is claimed by the 
patentee in the second reissue. 

The claim of the patent is "the plate of 
hard rubber or vulcanite, or its equivalent, 
for holding artificial teeth, or teeth and 
gums, substantially as described." As des- 
ignated in the patent, the invention is a new 
and useful improvement in artificial gums; 
but it is described in the beginning of the 
specification as a new and useful improve- 
ment in plates for artificial teeth, which, per- 
haps, is the better general description. 

Taken literally, the claim is for the product 
as manufactured; but when the introductory 
words are considered in connection with the 
words "substantially as described," it is 
clear that It includes not only the plate of 
hard rubber for holding artificial teeth, or 
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teeth and gums, but the process or mode by 
which they are constructed. Unsupported, 
as the theory of the respondent is, by any 
phrase or word contained in the claim or 
specification, it does not seem to require 
any argument to refute it except to say that 
the meaning of letters patent, like other 
grants or written instruments, must be as- 
certained by the language employed, as ap- 
plied to the subject matter. Much aid may 
be derived in construing the claim of a pat- 
ent by referring to the descriptive part of 
the specification, and reference may also be 
made, if need be, to the drawings and pat- 
ent-office model; but neither the correspond- 
ence between the commissioner and the ap- 
plicant nor the proceedings in the patent- 
office are aamissible to enlarge, diminish, or 
vary the language of the claim. 

Evidence to prove the state of the art is 
admissible, and expert testimony to aid in 
expounding and defining technical words 
and phrases may be received, but. in all oth- 
er respects the rules for the construction of 
letters patent are the same as those applied 
in construing other grants and written in- 
struments. Patents for inventions are to re- 
ceive a liberal interpretation, and are, if 
practicable, to be so construed as to uphold 
and not to destroy the right of the inventors. 
Turrill v. Michigan S. & N. R. Co., 1 Wall. 
[68 U. S.] 491; Ames v. Ho.ward [Case No. 
326]. Reference in this case must be made 
to the descriptive part of the specification as 
well as to the claim, and when that is done 
it becomes apparent that the views of the 
respondent cannot be sustained. 

Special reference is niade by the inventor, 
in the first place, to the objections and in- 
conveniences observable in the old mode of 
attaching artificial teeth to a metalhc plate, 
and fitting the same to the roof of the mouth. 
They were, as stated in the specification, 
that the metal was expensive, and that the 
plate being hard .and unyielding was apt to 
injure the mouth, and that its tendency was 
to impede mastication and obstruct articula- 
tion. He then describes the hard rubber 
which he uses for that purpose, characteriz- 
ing it as an elastic material, possessing and 
retaining, when used for that purpose, suffi- 
cient rigidity for the purpose of mastica- 
tion, and yet being pliable enough to yield a 
little to the motion of the mouth. 

His invention, ag he states, consists io 
forming the plate, to which the teeth or 
teeth and gums are attached, of hard rubber 
or vulcanite; but he proceeds at once to 
give a description of the manner of mating 
the hard mbber plates, from which it ap- 
pears that impressions are taken of the mouth 
or that part of it which the plate is to fit, of 
wax or plaster, in the same manner as is 
usually practised in the construction of gold 
plates for artificial teeth. Superadded to that 
is also a description of the means employed 
In setting and securing the- teeth, as also of 
the kinds of teeUi which may be employed. 
IOfed.cas. — i? ' 



They are provided with pins projecting in 
such a manner that the rubber will close 
around them and hold them securely in posi- 
tion. Minute description is also given of the 
manner in which they are set in place and 
adjusted to the proper distance and fulness; 
and when completed, the statement is that 
the plaster mould, with the teeth set as de- 
scribed, is carefully filled with soft rubber, 
and the same is made secure in its position 
by placing another plaster mould over it, 
and while in that condition It is h ^ated and 
baked in an oven, or in some other suitable 
way. 

Othei' analogous considerations might be 
deduced aom the description of the Invention 
as given in the specification, to negative the 
theory of the respondent as to the construc- 
tion of the patent, but it does not seem to be 
necessary to pm-sue the subject, as those al- 
ready refeiTed to are amply sufficient to 
show that the views of the respondent find 
no substantial support from the language 
employed in any part of the specification. 

Want of novelty is the next objection taken 
by the respondent to the right of the com- 
plainant to a decree, and he has Introduced 
some new proofs under that issue in the 
pleadings, but they do not appear to be of a 
character to require any extended examina- 
tion. He admits in his answer that letters 
patent were granted to the original patentee, 
as alleged in the bill of complaint, and the 
court adberes to the opinion that the letters 
patent having been Introduced in evidence 
by the complainants afford a prima facie 
presumption that the patentee was the orig- 
inal and first inventor of what is therein 
described as his Invention. Agawam Woolen 
Co. V. Jordan, 7 Wall. [74 TJ. S.] 596; Blanch- 
ard V. Putnam, 8 Wall. [75 U. S.] 428. 

Attempt is made to show that that rule 
does not apply in this case because letters 
patent have also been granted to the respond- 
ent, but it is clear that the introduction of the 
respondent's patent does not change the bur- 
den of proof on the question of novelty. He 
must still prove the. allegation of his answer 
that the- original patentee was not the origi- 
nal and first inventor of his improvement. 
Serious doubts were formerly entertained 
whether the letters patent of the respondent 
were admissible in any view of the case, and 
it is still the settied rule that the question of 
infringement cannot be controlled or mate- 
rially affected by such consideration. Blanch- 
ard V. Putnam, 8 Wall. [75 U. S.] 425; Com- 
ing V. Burden, 15 How. [56 U. S.] 271. 

Since the decision in the case last named, 
the letters patent of the defendant are ad- 
mitted In evidence on the question of novelty 
as entitled to some weight, where the evi- 
dence is nicely balanced, but It is quite incor- 
rect to suppose that a patent subsequent in 
date can have the effect as evidence to over- 
come the prima facie presxmiption otherwise- 
afforded by the inti'oduction of one of prior- 
date, that the patentee was the original sluCL 
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first inventor of what is therein described as 
Ms improvement. Such a conclusion is -with- 
out any foundation in principle, and finds no 
support in any analogy of tlie law or in any 
decided ease. 

Semarks upon the evidence in the former 
case are unnecessary, as the court is satisfied 
that the decree in that case was correct. 
Such beingf the fact, nothing remains to be 
done except to refer to the new proofs offered 
to show that the original patentee was not 
the original and fii'st inventor of the improve- 
ment described in his letters patent. In the 
former ease the respondent contended that 
the invention was made by a person in the 
employment of the patentee, and not by the 
patentee, as alleged in the biU of complaint. 
Instead of that the present respondent insists 
that it was made at an earlier date by one 
Robert Haering, but the court is unable to 
give credence to tlie witnesses examined to 
prove that defence. 

Cummings's caveat was filed May 14, 1S52, 
and it satisfactorily appears that the period 
between the filing of the caveat and the date 
of the application for the patent, was occu- 
pied, either by the inventor or his employee, 
in making experiments and in perfecting the 
invention, and the proofs do not satisfy the 
court that anything amounting to an inven- 
tion was made by Haering before the caveat 
was filed. His testimony was contradictory 
and unreliable, and the te'stlmony of the wit- 
nesses to confirm his statements is not of a 
character to add mueli to their probative 
force. Examined carefully, the better opin- 
ion from the proofs is that Haering made no 
such work as he describes in his testimony, 
prior to the time when the caveat was filed 
by the original patentee, and that what he 
accomplished was made while he was at 
work for an employee of the original patentee. 
Fui'ther discussion of the question of aban- 
donment is unnecessary, as that defence was 
fully examined and overruled in the former 
case. 

Sluch discussion took place at the hearing 
on the question of infringement, but in the 
view of the com't it is not necessary to de- 
termine whether the material used by the 
respondent is the same or different from that 
described in the hard rubber patent to which 
reference is made in the specification of the 
complainant's patent, as it is clear that the 
difference, if any, as applied in making the 
patented product in the case, is one of form 
and not of substance. 

Neither party necessarily manufactures the 
hard rubber of which the plate is composed 
and in which the teeth are set any more than 
they do the artificial teeth. Both use artifi- 
cial teeth, but they take such as they find for 
sale, and it makes no difference whether 'the 
artificial teeth they use are alike or different, 
and they both use hardTnibber as they find 
it combined and prepared or partially pre- 
pared by third persons, and they use it as a 
substitute for gold or other substances in 



forming the plate and for holding the teeth 
in position as adjusted in the mould. 

Hard rubber, before it is heated or baked, 
is an elastic compound capable of being 
moulded lilce plaster or wax, and it is used 
in that state to fill the plaster mould in which 
the teeth are set and adjusted to hold the 
teeth in position. Before the teeth are set 
and adjusted to the plate, they are provided 
with pins, so that the soft rubber used to fill 
the mould will close around them and hold 
them securely, and while in that condition 
the rubber is heated or baked and becomes 
hard, as seen in practical use. Heat thus ap- 
plied, if sufficiently intense, vulcanizes or 
hardens the material and converts the com- 
poimd into hard mbber. Unless the soft 
rubber was colored before it was purchased 
of the manufacturer, it is colored In imita- 
tion of the natural gums by intermixing ver- 
milion or other suitable coloring matter while 
in the soft state and before It is used to fill 
the mould. When the plate has been heated 
or baked sufficiently to convert the material 
into hard rubber the mould is removed and 
the plate is then polished for use. 

Antecedent to the application of rubber a 
cast made of wax is taken of that part of the 
mouth which the plate is intended to fit, and 
from that cast the reverse plaster mould is 
made, and from that reverse mould the 
mould is made in which the teeth are set and 
adjusted, before the mould Is filled with the 
rubber, as before described. 

Kubber, such as the complainants use, is 
compounded with sulphur, etc., in the man- 
ner desci'ibed in the hard rubber patent, but 
the rubber used by* the respondent is com- 
pounded, as he contends, with iodine withoiit 
sulphm* and under a different patent Sup- 
pose the fact to be as he contends, stUl it 
appears that he uses i-ubber for plates as a 
substitute for metallic plates and that he em- 
ploys the same mechanical means in forming 
the plate and for setting and adjusting the 
teeth and for seciuing them in position as 
the complainants do, and he also employs heat 
to harden the rubbor and fit the product for 
practical use as a substitute for natural teeth. 

Two theories appear to be set up by the 
respondent, and they are not entirely con- 
sistent:— 

1. That the invention used by the complain- 
ants is-mei'ely a discovery that hard rubbei*, 
as manufactm-ed xinder the hard rubber pat- 
ent, may be applied as a substitute for metal- 
lic substances in forming plates for artificial 
teeth and for securing the teeth in position. 

2, That the invention is merely a discovery 
of a chemical process for preparing a describ- 
ed substance for use in forming plates to be 
used for the before-mentioned purpose, and 
that no one can be regarded as an infringer 
unless he uses every one of the ingredients 
of that process. 

But neither of the theories is correct. Suf- 
ficient has already been remarked to refute 
the first suggestion, and it is qiiite obvious 
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that the sedOnd is equally fallacious and un- 
supported by anything to he found in the 
specification. Decree for the complainants. 

[For other cases involying this patent, see 
note to Dental Vulcanite Go. v. Wetherbee, 
Case No. 3.810. 

[NOTE. On appeal to the supreme court the 
judgment was affirmed, hut before any opinion 
had been read a motion to dismiss the appeal, 
and also to vacate the decree of afBrmance, 
was made. This was granted in an opinion by 
Mr, Chief Justice Chase, who said that, the suit 
having been compromised, with the understand- 
ing, however, that both parties should go on to 
a final hearing, and the counsel on both sides 
having been paid by one of the parties, the suit 
was collusive, and the appeal must be dismiss- 
ed, the decree of affirmance vacated, and an or- 
der made to recall the mandate, which had 
been issued to the circuit court, 21 U, S. 
(Lawy. Ed.) 141.] 



Case "No. 6,59S. 

GOODYEAR DENTAL VULCANITE CO. v. 
GARDNER. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Willis, Case No. 5,603. Nowhere reported. 
For opinion on reargument, see Id. 5,591. 



GOODYEAR DENTAL VULCANITE CO. 
GARDNER v.). See Case No. 5,228. 



Case No, 5,593. 

GOODYEAR DENTAL VULCANITE CO. v. 
GATES. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Willis, Case No. 5,603. Nowhere reported; 
opinion not now accessible.] 



GOODYEAR DENTAL VULCANITE CO. v. 
IRELAND, See Case No. 5,597. 

GOODYEAR DENTAL VULCANITE CO. v. 
LOWE. See Case No. 5,594. 



Case No. 6,594. 

GOODYEAR DENTAL VULCANITE CO. v. 

OSGOOD. SAME v. DICKINSON. 

SAME v. LOWE. 

[2 Ban. & A. 529; i 13 O. G. 325.1 

Circuit Court, D. Massachusetts. Feb. 11, 
1S77. 

Docket Fee— Test Case— Costs— Final Hearing. 

1. It is proper to tax a docket fee, where the 
case is one of a number stipulated to be heard 
together, lie decree in one case to stand as the 
decree in all. 

2. Whenever a final decree is entered by the 
court, in an equity cause, after replication filed, 
for the purpose of taxation of a docket fee, this 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Axden, Esq., and here reprinted by per- 
mission,] 



is to be considered as the "final hearing" re- 
ferred to in Rev. St. § 824. 
[Cited in Coy v. Perkins, 13 Fed. 112; Good- 
year V. Sawyer, 17 Fed. 13.] 

3. The docket fee is not to be taxed for an 
attorney, unless his name has been entered on 
the docket before the filing of the general rep- 
lication, and he has been admitted to the bar of 
some circuit court of the United States, or to 
the bar of the supreme court. 

[Cited in Gorse v. Parker. 36 Fed. 841; Lou- 
isville & N. R. Co. 7. Merchants' Compress 
& Storage Co., 50 Fed. 452.] 

4. In the taxation of costs, "final hearing" 
is to be considered as the submission of a 
cause in equity for the determination of the 
court after it is at issue, so that the case may 
be finally disposed of. 

[Cited in Wooster v. Handy, 23 Fed. 54.] 

[This was a bill in equity by the Goodyear 
Dental Vulcanite Company against Charles 
H. Osgood, Denison D. Dickinson, and George 
A. Lowe.] " 

B. F. Lee and Brown & Holmes, for com- 
plainant. 

A. D. Chandler and E. Luther Hamilton, 
for defendants. 

SHEPLEY, Circuit Judge. The record 
shows in eada of the above cases that a l)ill> 
answer and replication were filed. The case 
against Osgood was heard by the comt with 
many other cases, omder a stipulation embra- 
cing a large number of cases to be heard 
together. The decree in one case was to 
stand as the decree in all. There can be no 
doubt of the right ta tax the docket fee in 
this case. In tiie other two cases, after issue, 
an interlocutory decree was entered by the 
court, which substantially decided the merits 
of the controversy. The cases were finally 
dismissed by the court, upon a final decree, 
on motion of complainants. The docket fee 
is to be taxed in these cases also; Wherever 
a final decree is entered by the court, in an_ 
equity cause,- after ^replication filed, for the 
purpose of taxation of the docket fee, this is- 
to considered as the "final hearing" referred 
to in Rev. St § 824. 

This docket fee is not to be taxed for an 
attorney, unless the name of the attorney 
taxing the fee has been entered on the dodcet 
before the filing of the generdl replication,' 
and such attorney has been admitted to the 
bar of the circuit court of the United States 
in this or some other ch:cuit, or to the bar of 
the supreme court of the United States. 

In the taxation of costs, "final hearing" is 
to be considered as the submission of a cause 
in equity for the determination of the court, 
so that the case may be finally disposed of 
upon bill and answer, or bill, answer and rep- 
lication, or upon pleadings and proofs, or oth- 
erwise after the case is at issue. The tax- 
ation of the clerk, in these three cases, is 
affirmed, and the costs are allowed as taxed. 
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Case Ko- 5,596. 

GOODYEAR DENTAL VULCANITE CO. v. 
PRETERRE. 

[Cited in Celluloid Manuf g Co. v. Goodyear 
Dental Vulcanite Co., Case No. 2,543. Nowhere 
reported; opinion not now accessible.] 

[See Case No. 5,596.] 



Case No. 5,596. 

GOODYEAR DENTAL VULCANITE CO et 
al. v. PRETERRE. 

[15 Blatchf. 274; 3 Ban. & A. 471; 14 O. G. 
346.] 1 

Circuit Court, S. D. New York. Sept. 19, 

1878. 

Patents — Improvement in Artificial Gums and 

Palates — Isfbingembxt. 

1. The reissued letters patent granted to the 
Goodyear Dental Vulcanite Company, March 
21st, 1865, originally issued to John A. Cuin- 
mings, June 7th, 1864, for an "improvement 
in artificial gums and palates," the validity of 
which was settled in Smith v. Goodyear Dental 
Vulcanite Co., 93 U. S. 486, are infringed when 
parts of hard rubber plates of teeth are re- 
placed by new parts, made of the materials 
and according to the mode described in the pat- 
ent. 

[Cited in Banker v. Bostwick, 3 Fed. 518.] 

2. The patent is also infringed, when the 
hard rubber plate formed and holding teeth in 
the manner prescribed in the patent is made, 
although it is mounted on a gold plate, which 
goes between it and the mouth, so that it does 
not touch the surface of the mouth. 

3. The use of celluloid and rose pearl, in 
making plates in the manner described in the 
patent instead of hard rubber, held to be an in- 
fringement, although, in a prior case, in anoth- 
er circuit, such use was held to be not an in- 
fringement, but on different evidence. 

[See Case No. 5,589.] 

[This was a bill in equity by the Goodyear 
Dental Vulcanite Company against Adolph 
P. Preterre, for the alleged infringement of 
a patent.] 

Edward N. Dickerson and Benjamin F. Lee, 
for plaintiffs. 
Henry Baldwin, for defendant, 

WHEELER, District Judge. This bill is 
brought for relief against alleged infringe- 
ments of reissued patent No. 1,904, gi'anted 
March 21st, 1865, to the Goodyear Dental 
Vulcanite Company, originally issued to one 
John A. Cummings, June 7th, 1864 [No. 43,- 
009], and now owned by the orators, for an 
"improvement in artificial gums and pal- 
ates." The cause has been heard upon the 
bill, answer, replication, proofs, and argu- 
ment of counsel. The validity of the patent 
has been settled, as against another party 
in Smith v. Goodyear Dental Vulcanite Co., 
93 U. S. 486, and, on this argument, it is not 
denied by the defendant's counsel but that it 



1 [Reported by Hon. Samuel Blatchf ord, Cir- 
cuit Judge, reprinted in 3 Ban. & A. 471, and 
here republished by permission.] 



is valid here. It appears that the defend- 
ant operated under a license from the pat- 
entees up to January 1st, 1871. The only 
questions made are as to whether he is 
shown to have infringed since that date. It 
is claimed by the orators that he is shown 
to have done so, by making hard rubber 
plates of teeth, of the materials and accord- 
ing to the mode described in the patent; by 
replacing parts of such plates of teeth in 
like manner; by making such plates mount- 
ed upon gold plate; and by making plates 
according to that mode, of celluloid and rose 
pearl. The defendant denies making any 
new sets of hard rubber and claims that the 
other matters charged are not infringements. 

I. Upon the evidence, it sufficiently appears 
that he has made a few plates of hard i-ub- 
ber within the time in dispute, but not many; 
perhaps, four, five, or six. The exact num- 
ber must be settled by the master. All the 
testimony may be true, if he has; if he has 
not, some of it must be corruptly false. His 
conduct about directing the employees to call 
the material composition, when it is not 
linown hy that name, and in not appearing 
to testify himself in explanation, is more con- 
sistent with a use by him of the material 
known to be unlawful than the contrary. On 
the whole, this finding, after placing the bur- 
den of the proof of infringement upon the 
orators, is the most satisfactory. 

II. The patent seems to be for a plate or- 
set of teeth, formed in a particularly speci- 
fied mode, of material having certain quali- 
ties. The extent of the plate in the mouth 
of the wearer, either as to surface of the 
mouth covered, or the number of teeth in the 
plate, is not made important. It covers one 
tooth with plate sufficient for it, or more 
teeth with plate enough for them, according 
to the requii-ements of each particular case. 
It is for so much plate as is needed to hold 
as many teeth as are wanted. If any plate, 
formed and holding any teeth according to 
the patent, is made, the patent is infringed. 
The defendant's witness Fisk describes the 
mode of making the repairs complained of. 
By his description, which is not disputed or 
varied, it appears that a part of the plate to- 
be repaired is cut away and replaced by new,, 
holding teeth imbedded in it, made exactly 
as the patented plate is. So much of the- 
plate as is formed in that way is an infringe- 
ment. It is said that the presumption is 
that the wearer of the plate has a right to ' 
have it repaired, and that it is no infringe- 
ment to repair it But, whether that is so 
or not, this replacing is not strictly a repair, 
like replacing a part of a machine, expected 
to be worn out and intended to be replaced, 
in the same machine.- It is a new manufac- 
ture of itself, of the kind patented, embracing- 
in itself all parts of the patented combina- 
tion. The part added includes the patented 
product as much as if it were used alone- 
to tlie same extent, and as much as the part 
added to would, if unauthorized. It would 
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be as correct to say that a new plate is made 
out of the old and new materials, as to say 
that the old plate is. repaired with the new 
materials. More new may be added than 
remains of the old, or less. The proportion 
is not important. To the extent of the new, 
when new plate holding teeth is made, it is 
new manufacture, covered by the patent, 
and an infringement 

in. The object of the invention seems to be 
to fit and attach artificial teeth to the mouth. 
The defendant's gold plate, mounted with the 
rubber one holding teeth, is for the same pur- 
pose. It appears from the unqLualified testi- 
mony of the defendant's witness Fisk, as 
well as from the appearance of the exhibit, 
that, so far as the rubber plate and the teeth 
are concerned, it is made precisely as rubber 
plates not to be so used in mounting gold 
plates are, that is, exactly according to the 
patent, except that the rubber may not be 
made to extend so far into the mouth as it 
would be if there was to be, no gold plate. 
But, as before mentioned, the extent of tlie 
plate is not material to the patent. It is the 
plate formed and holding teeth in the pre- 
scribed manner that is its distinctive fea- 
ture, extending so far as necessary in each 
particular case. With the gold plate is the 
same rubber plate, formed and holding teeth 
in the same prescribed manner, extending so 
far as is necessary under those circumstances. 
The rubber plate is used to attach the teeth 
to the mouth and hold them in place, by be- 
ing attached to the gold plate which goes 
between it and the mouth, instead of touching 
tlie surface of the mouth itself. It attaches 
the teeth to the mouth in the same manner, 
although not so directly, as without the gold. 
The patented product is used for the purposes 
of the patent, so far as it is used at all. In 
that use the defendant employs the whole of 
the patented invention, by taking it to add 
his gold plate to. He may have improved it, 
or may not, by that addition. But, whether 
he has or not, when he so uses it he infringes 
the orators' rights. 

IV. The defendant is shown to use celluloid 
and rose pearl in the manner described by the 
witnesses, in making dental plates. He re- 
lies largely upon the decision in Goodyear 
Dental Vulcanite Go. v. Davis [Gase No. 5,5S9], 
by the late learned Circuit Judge Shepley, in 
the district of Massachusetts, in support of 
the position, that the use shown in this case 
is not an infringement If that case was ex- 
actly like this it should and would have great 
and controlling weight in the decision of this, 
both on account of the eminent learning and 
ability of the court making the decision, and 
because the same rule ought to prevail 
throughout the country, in respect to infringe- 
ment of the same patent by the same means, 
as weU as upon other questions in respect to 
other subjects, as was so well expressed by 
the late learned Circuit Judge Emmons, in 
■Goodyear Dental Vulcanite Co. v. Willis [Id. 



5,603]. But, this case, upon the evidence here, 
is not like that before Judge Shepley, as the 
facts are stated in his opinion to have ap- 
peared there. The patent may well be con- 
sidered to be established as valid everywhere, 
but, whether parties have infringed it in par- 
ticular cases must depend upon the proof in 
each case. The owners of the patent may be 
able to prove infringement in one case and 
not in others; but, proving it infringed in one 
case wiU not show that all others charged to 
be infringers are so, nor wiU failure show that 
none others charged are so. It is only when 
the facts of the eases are alike, that one ought 
to control another. 

In that case, the question was, whether the 
patent for a plate of teeth made of rubber 
compounded with sulphur, and subjected to 
heat to harden it, would be infringed by 
plates of teeth made of celluloid, shown to be 
"a new material discovered and patented 
since the date of Cummings' invention," in 
the manipulation of which, "the process of 
making a set of teeth composed of the plate, 
and teeth, and gums, is an entirely difEerent 
process from that described in the Cummings 
patent when compared with that part of the 
Cummings process which was new in the 
state of the art and the novelty of which 
part gave to the Cummings process, when con- 
sidered as a whole, the ingredient of novelty 
and patentability;" when it was "not placed 
in the mould in a soft, plastic condition, 'a 
little at a time pressed in with the finger, or 
in any other convenient way,' but in a hard, 
rigid condition, like horn, or bone, or ivory," 
and "then subjected to heat, not to vulcanize 
or harden, but to soften it;" and which, "after- 
wards, on being cooled or restored to its 
original temperature, returns to its original 
condition as a hard substance, as when first 
placed in the mould;" from which it appeared 
"evident to the coturt that the use of" the. 
celluloid, in the manufacture of sets of arti- 
ficial teeth, as practised by those defendants, 
and the manufacture itself, differed "as much, 
both as to process and product, from the pro- 
cess and product described and claimed in 
the Cummings patent, as that process and that 
product differed from the previous manufac- 
tures which existed before the Cummings in- 
vention, andr were unsuccessfully relied upon 
as anticipating it" 

In this case, it appears, from the evidence, 
that the celluloid and rose pearl in use by the 
defendant, whether actually the same as that 
material in that case or not, were well knovra 
at the date of that invention; and, from the 
testimony of the defendant's witness Fisk, 
that, in use, it is softened in boiling water,- 
and made plastic before it is put into the 
moulds; and, from defendant's witness Par- 
melee, that vidcahized rubber is soft when 
hot, and becomes hard by cooling; and also, 
from the witness Fisk, that the means em- 
ployed for fastening the teeth to the plate are 
the same in respect to each substance, and 
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that, Tvhen the celluloid plate is completed, 
"its structure is precisely the same as that ot 
a vulcanite dental plate, except that the base 
of one is made of celluloid, and the other of 
vulcanite," and that they are so much alike 
that any one might mistake one for the other, 
and patients seldom notice the difference- 
It is obvious, from this statement, that this 
case, upon its facts, is radically different 
from that, and should not be controlled by 
the decision there, further than the same 
principles are applicable to both. That de- 
cision does not seem to proceed exactly upon 
the ground that there could be no equivalent 
for vulcanite, but rather upon the groimd 
that what was claimed to be an equivalent 
was not in fact so. 

The invention seems to be, of a combina- 
tion, in a dental plate, of the plate proper, 
holding the teeth imbedded into it, and made 
fast in the mode described, with the teeth 
themselves. The material of the plate is of 
chemical formation, but the operation of the 
plate, when formed, is mechanical. The 
teeth are the main object. The plate is for 
the purpose of holding them in the right 
position in respect to the mouth. It is held 
in place itself principally by atmospheric pres- 
sure, and holds the teeth in place by its me- 
chanical strength. The rubber plate is very 
useful for this purpose, on accoimt of its 
lightness, slightly yielding rigidity, and capa- 
bility of tlie material for being fitted into 
the mould when soft, and becoming hard in 
exactly the shape of the mouth, without 
shrinking. The celluloid shown here appears 
to have the same qualities and capability in 
these I'espects- The mode of taking the im- 
pression of the mouth, and making moulds 
for the plate and teeth, of plaster, by using 
wax, was old. Rubber, the mode of vulcan- 
izing it, and vulcanite itself, were old. Mould- 
ing vulcanite into shapes wanted was old. 
Cummings invented combining it, when hot 
and plastic, with artificial teeth, by moulding 
it about them in their proper position, so 
that the whole would be in the required 
shape and relative position, in one solid 
piece, when the rubber should become hard. 
Celluloid was old. The defendant, with 
moulds made by the same method as Cum- 
mings', combines that with artificial teeth, 
by moulding it about them, when hot and 
plastic, so that the whole will be in one piece, 
in the required shape, with the teeth in their 
proper position, when it becomes hard; and, 
when the products of these processes are 
done, they are so near alike, that persons. us- 
ing them do not distinguish one from the 
other. The celluloid is, for this purpose, 
clearly the mechanical equivalent of the vul- 
canite. Chemically, they are, in some re- 
spects, different, but, in all that are of any 



importance, for the purposes they are hero 
wanted for, they are the same. They burn 
differently, but they are not wanted for burn- 
ing. They come to the plastic state, in 
which they can be put into the moulds, by 
chemical and widely different processes. The 
process hj which they are converted, from 
masses in that state, into finished dental 
plates, so inheres in the p_roduct, that it is 
said to give distinctive character to it. That 
process begins with the moulding. The point 
is not, whether the substances were evei 
equivalents for these,- or any other, pur- 
poses before, but whether they are equiva- 
lents for this purpose then, and it seems that 
they are. 

It is said, by Mr, Justice Clifford, in Gould 
V. Rees, 15 Wall. 182 U. S.] 187, 194, and in 
Gill V- Wells, 22 Walk [89 TJ. S.] 1, that in- 
ventors of a combination are as much enti- 
tled to equivalents as the inventors of other 
patentable improvements, if the equivalents 
were known to be such at the date of the 
patent Judge Shepley, in Goodyear Dental 
Vulcanite Co. v. Davis, before mentioned, ei- 
ther intentionally or inadvertently, said, in 
i-espect to the same thing, "the date of the 
invention." Some question has been made 
about which date controls, if either does ab- 
solutely. Perhaps it is the date of the pat- 
ent, because the patent is a grant, and, as> 
such, must speak from its date. But, which- 
ever date should control, or whether either 
should, is not material in this case, for the 
evidence is full that celluloid and rose pearl, 
with their movlding and otlier qualities use- 
ful to this manufacture, were well known at 
both dates. 

Under the reasoning of the coTirt in Smith 
V. Goodyear Dental Vulcanite Co., 93 U. S- 
4SG, in which the validity of the patent was 
held, if Hawes, there mentioned, had been 
shown to have used celluloid or rose pearl, 
as the defendant now uses them, instead of 
tin, as he was shown to have used that, in 
making dental plates, the patent could not 
have been maintained. He would have been 
entitled to the patent instead of Cummings. 
Celluloid itself may be patentable and pat- 
ented, but the use of it in this manner, in 
the formation of dental plates, could not be, 
in the light of Cummings' invention; and, 
whether the invention of this use of them 
would be patentable, in the view of the other 
patent, is one accurate test of whether it is 
an infringement of that patent Curt Pat. §§ 
321-323; Walton v. Potter, 4 Scott N. R. 91. 

Let a decree be entered for an injunction 
and an accoxint in respect to these infringe- 
ments, with costs, according to the prayer of 
thebiU. 

[Per other cases involving this patent, see 
note to Dental Vulcanite Co. v. Wetherbee, 
Case No. 3.810.] 
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Case No. 5,597. 

GOODYEAR DENTAL VUTjGANITB CO. 
et al. V. ROOT. SAME v. PERRY. SAAIB 
V. SCHBMERHORN et al. SAME v. 
BENJAMIN. SAME t. IRELAND. 

[1 Ban. & A. 3S4; i 6 O. G. 154.] 

Circuit Court, N. D. New York. July 21, 

1874. 

Patents— Improvement in Aktificiai* Gdms and 

Paljites — ^Abandonment to Public. 

1. The validity of Cummings' patent, reissue 
No. 1,904, for "improvement in artificial gums 
and palates," sustained. Dental Vulcanite Co. 
V. "Wetherbee [Case No. 3,810] and Goodyear 
Dental Vulcanite Co. v. Smith [Id. 5,598], 
cited and followed. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Willis, Case No. 5,603.] 

2. Cummings applied for a patent in April, 
1855, and was finally rejected by the commis- 
sioner, February, 1856. In 1859, he unsuccess- 
fully moved for a rehearing. In March, 1864, 
he renewed his application; whereupon the 
patent oflSce reversed .its former decision and 
the patent was granted June T, 1864. The 
invention went into public use about 1860: 
Held, that the invention was not thereby aban- 
doned, or relinquished to the public. 

[Cited in Goodyear Vulcanite Co. v. Willis, 
Case No. 5,603; Colgate v. Western Union 
Tel. Co., Id. 2,995.] 

These were bills in equity, filed against the 
defendants [Albert E. Root, Perry, Schemer- 
horn, Benjamin, Ireland, and others], who are 
dentists, for infringement of reissued letters 
patent No. 1,904, granted to the Dental Vul- 
canite Company, assignee of John A. Cum- 
mings, for "improvement in artificial gums 
and palates." The claim in the patent is for: 
"The plate of hard rubber or vulcanite, or its 
equivalent, for holding artificial teeth, or 
teeth and gums, substantially as described." 
The nature of the invention, and construction 
of the patent, is fully set forth in the cases 
of Dental Vulcanite Co, v. Wetherbee [Case 
No. 3,810] and Goodyear Dental Vulcanite Co. 
V. Smith [Id. 5,598]. Cummings filed his 
caveat, May 14, 1852. Applied for a patent, 
April 12, 1855. This application was rejected, 
May 19, 1855, and again rejected, August 14, 
1855, and again rejected, February 6, 1856. 
In 1859, a motion was made before the com- 
missioner, for a rehearing, or for an appeal to 
the board of examiners, which motion was 
denied. On March 25, 1864, a renewed appli- 
cation was filed. On April 7, 1864, the patent 
office wrote to Cummings, acKnowledging that 
injustice had been done in the former rejec- 
tion, and the patent was thereupon allowed, 
and was issued on June 7, 1864 [No. 43,009.] 
There was evidence, that tended to show pov- 
erty on the part of the inventor, and efforts 
by him to raise money to prosecute his ap- 
plication, dinging these periods. The inv'en- 
tion went into public use, about 1860. 

E. N. Dickerson and B. F. Lee, for com- 
plainants. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



Wm, H, Bright, for defendants. 

HUNT, Circuit Justice. The court decides, 
on the authority of the cases of Dental Vul- 
canite Co. V. Wetherbee [Case No. 3,810] and 
Goodyear Dental Vulcanite Co. v. Smith [Id. 
5,598], that the reissued letters patent No. 
1,904, dated March 21, 1865, reissued to the 
Dental Vulcanite Company, assignee of John 
A. Cummings, are valid; that the invention 
covered thereby, is patentable; that it was 
not abtmdoned, or relinquished to the public, 
and, that it was not in public use, or on sale, 
for more than two years prior to said Cum- 
mings' application for a patent, with his con- 
sent or allowance. Decree ordered for com- 
plainants. 

[For other cases involving this patent, see 
note to Dental Vulcanite Co. v. Wetherbee, 
Case No. 3,810.] 



GOODYEAR DENTAL VULCANITE CO. 
V. SCHEMERHORN. See Case No. 5,- 
597. 



Case KTo. 5,698. 

GOODYEAR DENTAL VULCANITE CO. 
et al. V. SMITH. 

[1 Ban. & A. 201; Holmes, 354; 5 O. G. 585.] i 

Circuit Court, D. Massachusetts. May, 1874.2 

pitents—ijipaovement ik autificial gums and 
Palates— Abandonment to Public. 

1. The claim of the patent, for improvement 
in artificial gums and palates, was for "the 
plate of hard rubber or vulcanite or its equiv- 
alent, for -holding artificial teeth, or teeth and 
gums, substantially as described." The speci- 
fication described the method whereby the plate 
is formed, and the teeth, gums, etc., embedded 
in it: Beld, following Dental Vulcanite Co. v- 
Wetherbee [Case No. 3,810], and Goodyear 
Dental Vulcanite Co. v. Gardiner [Id. 5,591], 
that the invention patented, was the described 
product and manufacture, by the means de- 
scribed in the specification. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Root, Case No. 5,597; Same v. Flagg, Id. 
5,590.] 

2. In 1856, an application for a patent was 
improperly rejected. The inventor did not with- 
draw his application, or in any manner acqui- 
esce in the rejection, nor did he appeal from 
the commissioner, but he pressed his claim for 
a patent, from time to time, as his circumstan- 
ces allowed, until 1864, when he made a new 
application; Held, that the ijatentee, neither 
lost, nor did the public acquire against hira, 
any rights by their unauthorized use of his in- 
vention during the time between the two appli- 
cations. 

3. The reissued patent, for an improvement 
in artificial gums and palates, granted to the 
Dental Vulcanite Company, assignee of John 
A. Cummings, March 21st, 1865, held valid. 

[Followed in Goodyear Dental Vulcanite Co. 
V. Root, Case No. 5.597. Cited in Goodyear 
Dental Vulcanite Co. v. Willis, Id. 5,603; 

1 [Reported by Hubert A. Banning, Esq.. and 
Henry Arden, Esq., and by Jabez S. Holmes, 
Esq., and here compiled and reprinted by per- 
mission.] 

2 [Affirmed in 93 U. S. 486.] 
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Goodyear Dental Vulcanite Co. -v. Davis, 
Id. 5,589; Colgate v. Western Union Tel. 
Co., Id. 2,995; Dederick v. Cassell, 9 Fed. 
308; Schultz Belting Co, v. AVillemsen 
Belting Co., 40 Fed. 157.] 

[This was a bill in. equity by the Goodyear 
Dental Vulcanite Company against Daniel 
H. Smith for an injunction and account.] 

Edward N. Dickerson and Benjamin F. 
Liee, for complainants. 

Jeremiah S. Black and Henry Baldwin, Jr., 
for defendant 

SHEPDBY, Circuit Judge. Letters patent 
of the United States [No, 43,009], issued 
.Tune 7, 1864, to John A. Cummings, for im- 
provement in artificial gums and palates. 
The bill in equity in this case is filed against 
the defendant, alleging infringement of the 
letters patent which, upon a surrender of 
that patent in accordance with law, were re- 
issued to the Dental Vulcanite Company, 
the assignees of the title in and to the letters 
patent, upon the 21st of March,; 1865 [No. 
1,904]. While the patent describes the inven- 
tion as "an improvement in artificial gums 
and palates," the patentee gives a better de- 
scription of his invention in his specification 
in his original patent, in which he claims 
to have invented certain new and useful im- 
provements in the manner of forming artifi- 
cial palates and gums used for inserting arti- 
ficial teeth. The claim in the patent is for 
"the plate of hard rubber or vulcanite, or its 
equivalent, for holding artificial teeth, or 
teeth and gums, substantially as described." 
This claim of the patent has been construed 
in this circuit, in the cases of Dental Vul- 
canite Co. V. Wetherbee [Case No. 3,810], and 
Goodyear Dental Vulcanite Co. v. Gardiner 
[Id. 5,591]. The substance and effect of the 
determination of the court in those cases is, 
that the invention claimed was the described 
• product and manufacture by the means de- 
scribed in the specification. Adopting the 
construction given in those cases to the claim 
in the patent, I know no better description 
to be given of the invention patented to John 
A. Cummings, and reissued to the complain- 
ant than this, that it is for a new article of 
manufactm-e, consisting of a plate of hard 
rubber or vulcanite, with teeth, or teeth and 
gums, secured thereto in the manner describ- 
ed in the patent. The patent is not for a 
process or art, but for the new product re- 
sulting from the manipulation by the de- 
scribed new process. It is one of those prod- 
ucts, as will be seen by examination of the 
specifications describing the process of man- 
ufacture, in which the process so inheres that 
the described product can only be made by 
the described process. The patent is not for 
a dental plate of vulcanite or hard rubber 
alone; it is not the substitution of the old 
material, vulcanite, in place of the gold and 
other materials which have been before used 
in the same way; it is not, as claimed by de- 
fendant, for a dental plate of hard rubber 



vulcanized in moulds in the manner descrili- 
ed in the patent: but it is for a set of artifi- 
cial teeth as a new article of manufacture, 
consisting of a plate of hard rubber or vul- 
canite, with teeth, or teeth and gums, se- 
cured thereto in the manner described in the 
patent, by embedding the teeth and pins in 
the Tulcanizable compound so that it shall 
surround the teeth and pins while the com- 
pound is in a soft state before it is vulcan- 
ized, so that when the compound is'vulcaniz- 
ed the teeth are firmly .secured by the pins 
embedded in the vulcanite, and there is a 
tight joint between the vulcanite and the 
teeth. This manufacture was a new manu- 
facture, new as to the thing made, new as 
to the process of making it, considering that 
process as a whole. The invention is not like 
that of a machine, but is one in which the 
process by which it is made is a part of the 
substance of the thing made, the manufac- 
ture, and a characteristic featnre of its con- 
struction. It" is evident, from an examina- 
tion of the very brief and imperfect descrip- 
tion of the invention given by Cummings in 
his caveat, filed as early as May 14, 1852, 
that he fully appreciated the fact that the 
importance of his invention consisted not 
merely in the substitution of a material "rig- 
id enough for the purposes of mastication, 
and pliable enough to yield a little to the 
mouth," in place of the "hard, unyielding" 
metals previously used, and not merely in the 
substitution of a material light and inexpen- 
sive in place of the expensive and heavy ma- 
terials before used for the plate, but also in 
the additional fact, which he states, that "by 
his improvement the teeth can be easily 
baked into the gums, which form one piece 
with the plate." This statement at that 
early period sufSciently suggests that he 
fully appreciated the advantages of the ma- 
terial which he used, and which was capable 
of being so used in the process as to insm-e 
the cleanliness and pm'ity resulting from the 
absolutely perfect .joint formed between the 
teeth and the plate, and the consequent ab- 
sence of any crevices for the retention of 
food. 

In the specifications of the reissued patent, 
after adverting to the fact that the method 
previously in use of attaching artificial teeth 
to a metallic plate fitting to the roof of the 
mouth was attended with many objections 
and inconveniences, he states his invention 
to consist "in forming the plate to which the 
teeth, or teeth and gums, are attached, of 
hard rubber or 'vulcanite,' so called, an elas- 
tic material possessing and retaining in use 
suflicient rigidity for the purpose of masti- 
cation, and at the sattie time being pliable 
enough to yield a little to the motions of the 
mouth." He then describes what he calls 
his "manner of making and using said hard 
rubber plates," but which would be more 
appropriately desci'ibed as his mode of form- 
ing and making a set or case of teeth, includ- 
ing the plate, gums, and teeth, A wax or 
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plaster impression of tliat part of the mouth 
which the plate is to fit is first taken, and 
from that impression a plaster cast is made 
which will exactly resemble that part of the 
mouth from which the first impression was 
taken. A plate of wax of the general form 
of the intended rubber plate is then made 
from this plaster cast, and around the front 
of this wax plate a vertical ridge of wax is 
fixed, about in the same position which the 
teeth are to occupy, in the same manner as is 
generally practised in the construction of 
gold plates for artificial teeth. A plaster 
mould is then made from this wax plate, fit- 
ting it both on the upper and' under side, 
which plaster mould is known, generally, as 
the articulator, and is constructed so as to 
hold the wax plate securely and conveniently 
for manipulation, leaving the front edge, 
where the teeth are to be applied, exposed and 
accessible. The specification then describes 
the kind of teeth which may be employed, 
and says, the mode of operation is the same 
whether the teeth have porcelain gums form- 
ed in one piece with the teeth, and properly 
■colored, or teeth without porcelain gums, in 
which case the palate and gums are formed 
of one piece of hard rubber; the mode of 
operation is the same whether gum-teeth, or 
teeth alone, are used, either singly or in 
groups. The teeth are set in place in the wax 
plate, and adjusted to the proper distance and 
fulness in the same manner as is generally 
practised in setting teeth in gold plates. The 
wax plate and gums, with the teeth adhering 
thereto, are now set upon the original plas- 
ter cast of the corresponding part of the 
mouth, and plaster is poured all around up 
to about the lower edge (as it lies) of the 
wax plate. The margin, or outlying surface 
of plaster, is oiled or varnished, and plaster 
poured over the whole, forming a complete 
mould of the plate and teeth. Upon the 
opening of this mould, the wax is warmed 
and removed so as to leave the teeth ad- 
hering in the plaster mould in exactly the 
relative position they are to occupy in the 
hard rubber plate. The teeth are provided 
with pins projecting therefrom in such man- 
ner that the rubber, which is to constitute the 
plate, will close around them, and by means 
of them hold or secure the teeth permanently 
in position. The plaster mould with the 
teeth adhering therein, as just described, is 
now filled with soft rubber^ a little at a time, 
pressed in with the finger, or any other con- 
venient way; and care is to be taken that 
the rubber is made to completely fit into the 
cavities, and around the protuberances, in- 
cluding the pins, and is filled to the thickness 
or depth desired to form the plate. The rub- 
ber plate is then locked in position by shut- 
ting the other half of the plaster mould over 
It to insin-e its retaining its exact form, and it 
is then subjected to sufficient heat to harden 
or vulcanize the compound. 

While defendant admits that this process or 
mode of constructing the plate or case of 



teeth, which is included in the claim of the 
reissue, constitutes a substantial and mate- 
rial part of the thing patented therein, yet he 
insists that it was not described or suggested 
or indicated in the original patent of June 
7, 1S64, but was interpolated in the reissue, 
which is therefore invalid, having been grant- 
ed contrary to law. 

Since the exhaustive exposition of this 
branch of the law of patents, in the case of 
Seymour v. Osborne, 11 Wall. [78 U. S.] 516, 
the principles of law applicable to the consid- 
eration of this question are too well settled 
to admit of any doubt Where the commis- 
. sioner accepts a surrender of an original pat- 
ent, and grants a new patent, his decision on 
the premises in a suit for infringement is final 
and conclusive, and is not re-examinable in 
such suit in the circuit court, imless it is ap- 
parent upon the face of the patent that he 
has exceeded his authority, and that there is 
such a repugnancy between the 61d and the 
new patent, that it must be held as matter 
of legal coifetruction that the new patent is 
not for the same invention as that embraced 
and secured in the original patent, xteissued 
letters-patent must, by the express provisions 
of the statute authorizing them, be for th& 
same invention; and, consequently, when it 
appears on a comparison of the two instru- 
ments, as matter of legal construction, that 
the reissued patent is not for the same in- 
vention as that embraced and secured in the 
original patent, the reissued patent is invalid, 
as that state of facts shows that the commis- 
sioner in granting the new patent exceeded 
his jurisdiction. The patentee may amend 
what is defective or insufficient in the descrip- 
tion of his invention, but he cannot make any 
material' additions to the Invention claimed 
In the original, by interpolating in the reis- 
sue any thing not described, suggested, or 
substantially indicated in the original specifi- 
cations, drawings, or patent office modeL 
The claim of the defendant is, that, in the re- 
issue No. 1,904, a new process of forming 
the plate is substituted for the one described 
in the original patent; and that the new 
process described was not suggested or in- 
dicated in the original patent. To properly 
determine this question, we must carefully 
examine the two specifications, to ascertain 
what steps in the described process are claim- 
ed as new, as distinguished from those steps 
in the process which were old. The plaster 
moulds, or the manner of using them, or of 
the wax in connection with them, are not 
described or claimed as new. What is de- 
scribed and claimed as new in the process is, 
in substance, the making of a vulcanite den- 
tal plate out of a vulcanizable rubber com- 
pound, into which the teeth were embedded 
in its plastic condition, and the rubber com- 
pound, with the teeth thus embedded in it, 
afterwards vulcanized by heat so that the 
teeth, gums, and plate should be perfectly 
joined without any intervening crevices, and 
the plate should possess the qualities of hard 
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rubber or vulcanite. All that is involved in 
tliis statement is cleai'ly indicated in the orig- 
inal patent. It is true that the patentee does 
not describe in detail precisely how the teeth 
were to be embedded in the plastic com- 
pound, before vulcanization, as fully as he 
states it in the reissue, but he does substan- 
tially indicate and describe the new manu- 
faetm-e, and all that is claimed in the reissue. 
Upon a comparison of the two patents, and an 
examination of the specifications and of the 
drawings, the court cannot arrive at the con- 
clusion, as a matter of legal construction of 
the instruments, that the reissued patent is 
for any different invention from the one sub- 
stantially indicated in the original. It is 
insisted in argument that Cummings did not, 
in his original application, describe a vulcan- 
izable compound, because he says, "the teeth, 
gums, and plate ai'e then baked until the rub- 
ber or other elastic material becomes suffi- 
ciently vulcanized." This description, it is 
contended, does not apply to vulcanite, be- 
cause the soft rubber is not elastic before 
vulcanization. But when we take the whole 
description, It is plain that he does not intend 
by the expression, "or other elastic material," 
to apply it to the rubber in its soft, plastic, 
or putty-like condition, but to a material 
which may be an elastic material, either be- 
fore its reduction to the soft condition, or 
after its vulcanization. This meaning, how- 
ever imperfectly expressed, is easily gather- 
ed from the whole descx-iption, which plainly 
designates the material to be used as rubber, 
and the compounds commonly employed 
therewith, reduced to a soft plastic condition 
capaDle of vulcanization, and subsequently 
vulcanized. 

The defendant also seems to ha.ve misap- 
prehended the language of the court in 
Goodyear Dental Vulcanite Co. v. Gardiner 
[Case No. 5,591], where it is said, speaking 
of the claim, that "it includes not only the 
plate of hard rubber for holding artificial 
teeth, or teeth and gums, but the process or 
mode by which they are constructed." It 
is contended that this construction makes 
the use of the moulds "the process or mode 
by which they are constructed;" and that 
inasmuch as the moulds were not described 
in the original, the reissue is broader than 
the original; and inasmuch as the use of 
such moulds for this purpose was ndt new, 
the patent is void. But, upon reading the 
opinion in that case, it is clear that no such 
construction as is contended for was given 
to the claim. The process of forming a 
plate by the use of plaster moulds was well 
known; the process of retaining and con- 
fining the vulcanizable compound in the 
mould, until it was converted by heat into 
hard rubber or vulcanite, was well known 
to those skilled in that art, and for that rea- 
son perhaps Cummings considered it un- 
necessary to describe minutely those details 
of the process in his original application. 
But, upon the suggestion that these steps 



in the process were not known to those skill- 
ed in the art of dentistry, a reissue was 
taken, which more at length described all 
the steps of the process. In view of the 
construction heretofore given to the claim, 
and in view of the evidence in this record, 
which shows that the use of such moulds 
in the described mode, and for the described 
purpose, was Imown to those skilled in the 
art, it is at least doubtful if there was any 
necessity for a surrender and reissue. Such 
a use of moulds was not "the process or 
mode by which they are constructed," re- 
ferred to by the court in the sentence above 
quoted from Goodyear Dental Vulcanite Co. 
V. Gardiner [supra]. What the true con- 
struction is, as given by the court in that 
case, we have before stated, and need not 
repeat. 

It is again, In this case, most strenuous- 
ly contended that Cummings was not the 
original and first inventor of the thing claim- 
ed by him, or a material and substantial 
part thereof. Considering the importance 
of this question, the great pecuniary inter- 
est involved, the public interest as well as 
the interests of the many thousand licensees 
under this patent in the dental profession, 
and the thousands who are alleged to be 
using the patented invention without li- 
cense! and in view of the fact that this has 
been made a test case, and carefully pre- 
pared and presented to the court with all 
the light that can be thrown upon the his- 
tory of the art, by careful and scientific re- 
search; I have carefully considered the evi- 
dence in the record upon the question of 
novelty, as if this were the first case in 
which this issue was presented. The first 
step in the solution of this question is ta 
fix the date of the invention of Dr. Cum- 
mings. The caveat filed by him on the 14th 
of May, 1852, substantially describes his in- 
vention; and if there can exist any doubt 
that it was perfected at that time, there 
can be no question that it was perfected 
and reduced to practice in the latter part of 
1854, or early in 1855, and before he filed 
his application for a patent on the 12th of 
April, 1855, 

It is insisted, on the part of the defend- 
ant, that Cummings allowed his Invention 
to be used freely and fully by the public 
before his application for a patent, and ac- 
quiesced In and permitted and assented to 
such use without asserting any claim or 
right thereto, and thereby waived and aban- 
doned the same and dedicated it to public 
use, and thereby forfeited any right he 
might have had to letters-patent for his in- 
vention. Support to this theory of the de- 
fence is sought In the fact of the long space- 
of time suffered to intervene between Feb. 
6, 1856, when his first application was re- 
jected by the commissioner, and his subse- 
quent application in 1864. He did not after 
this rejection exercise his statute right to 
withdraw his application and receive back 
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his fee of twenty dollars; and although he 
did not appeal from the commissioner, he 
.persisted in his claim for a patent In the 
case of Godfrey v. Eames, 1 Wall. [68 U. S.] 
317, the^upreme court .^decided that if a 
party choose to withdraw his application for 
a patent, intending at the time of such with- 
drawal to file a new petition, and he accord- 
ingly do so, the two petitions are to be con- 
sidered as parts of the same transaction, 
and both as constituting one continuous ap- 
plication within the meaning of the law. 
But Cummings did not .withdraw his appli- 
cation, nor in any manner acquiesce in the 
rejection. On Jan. 17, 1859, his solicitor 
applied to the commissioner for the spec- 
ification and drawing. "When the commis- 
sioner declined to return the specification, 
additional counsel was employed in Wash- 
ington to make an examination and endeav- 
or to secure a patent The counsel discov- 
ered, in the reasons which had been given 
for the rejection, that a palpable error had 
been committed, and applied for a rehear- 
ing, or for an appeal to the board of ex- 
aminers. This application was also refused. 
Cummings was then poor, too poor to pay 
the expenses necessary to a persistent and 
successful prosecution of his application. 
Constantly persisting in the assertion of the 
Impoi'tance and great value of his invention, 
he wearied his friends with his importuni- 
ties for the means necessary to prosecute 
his claim and secure his patent, even offer- 
ing, in vain, one-half of his patent for the 
means necessary to secure it He finally 
prevailed upon Flagg and Osgood to assist 
him with means; and on the 1st of March, 
1S64, hejma5fi_a-new_applicatipn, which was 
filed March 25, 1864. On the 7th of April, 
1864, the office replied to him: "Your pres- 
ent claim is embraced in an application 
filed by you in 1855, and rejected for want 
of novelty." The commissioner admits, 
that, although three times rejected, his for- 
mer claim and specification, as amended be- 
fore such rejection, so as to confine it to 
hard rubber or vulcanite, was improperly 
rejected, "the ease of Steam's vulcanized 
rubber palate and vellum, to which you 
were then referred, having no bearing what- 
ever upon your invention." After the new 
application was amended at the suggestion 
of the commissioner, so as to limit the claim 
and specification to make it conform" to the 
original application as amended, the patent 
was issued on the 7th of June, 1864, -which 
the commissioner thus decided he was en- 
titled to have received on his application of 
April 12, 1855. That under such circumstan- 
ces he neither lost, nor did the public ac- 
quire against him, any rights by their un- 
authorized use of his invention during the 
time after his application was made, when 
he was doing all in his power to secure a 
patent, is clear on principle, and well settled 
by the authorities. It is only necessary in 
this connection to refer to the very able 



opinion of Judge McKennan upon a similar 
state of facts in the case of McMillan v. 
Barclay [Case No. 8,902], which leaves noth- 
ing more to be said upon this branch of 
the case, and if further authority be needed 
it will be found in the opinion of Mr. Jus- 
tice Clifford, in Jones v. Sewall [Id. 7,495]. 
, Upon the question of novelty, the construc- 
tion which has been given to the claim ren- 
ders it unnecessary that any particular allu- 
sion should be made to the foreign patents or 
pubUcations, or to the great mass of -the evi- 
dence in the record exhibiting the state of the 
art prior to the patented invention. For it is 
not even claimed in argument that before the 
date we have ascribed to Cummings's inven- 
tion any other person had successfully made- 
what we have defiiied as his new manufac- 
tm-e; namely, a set of artificial teeth, consist- 
ing of a plate of vulcanite with teeth, or teeth 
and gums, secured thereto in the mode de- 
scribed in the patent, by so embedding the 
teeth, with the pins which help to secure 
them, in the vulcanizable compound in its- 
soft and unvulcanized state as to make a per- 
fect joint after vulcanization. It is, however^ 
claimed that with gutta-percha, tin, platinum, 
and porcelahi, sets of teeth had been made by 
a process substantially like that of Cummings, 
difCering in substance from it only in the ma- 
terial used for the base. It is claimed that 
this is the mere substitution of one known 
material for another, and therefore not patent- 
able. It is first to be remarked that the- 
process which is new in the Cummings inven- 
tion, by which the new patented manufacture 
is made, is not, as defendant supposes, the 
process of making the moulds, but the process 
of moiilding, forming, and making the united 
plate and teeth, or set or case of teeth. With- 
out^ therefore, considering in this connection 
the question whether the same process had 
ever before been used in the manufactmre of 
a plate with teeth, or teeth and gums, embed- 
ded in it so as to make a tight joint, and in 
effect,- so to speak, a perfect union, using for 
a base a material other than vulcanite, it 
may be well to consider, upon the hypothesis- 
assumed by the defendant, under what con- 
ditions such a substitution of an old material 
would or would not be patentable. This is- 
not in any proper sense a case of double use. 
It is claimed that the case at bar falls with- 
in the class of cases like Hotchkiss v. Green- 
wood, 11 How. [52 U. S.] 248. In that case 
a knob of porcelain or clay, such as were in 
common use for doorknobs, was attached to 
a metallic shank or spindle, by making the 
cavity in the knob, in which the shank or 
screw is inserted, largest at the bottom of 
its depth, in form of a dovetail, and a sa'ew 
formed therein by pouring in metal in a 
fused state. The knob was not new, nor thfr 
metallic shank or spindle, nor the means by 
which the metallic shank was securely fas- 
tened therein. The only new thing was the- 
substitution of a knob of day in that form, 
in that combination, in place of a knob of 
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wood or metaL The jury were instructed 
In tlie circuit court, that, if no more ingenui- 
ty or skill was required to make this change 
4ind construct the knob in this way than 
that possessed by an ordinary mechanic ac- 
quainted with the business, the patent was 
invalid. The supreme court, in sustaining 
the insti-uctions given in the circuit court, 
which were the subject of exception, say 
<Mr. Justice Nelson delivering the opinion): 
-"The difference is formal, and destitute of 
ingenuity or invention. It may afford evi- 
dence of judgment and skill in the selection 
and adaptation of materials in the manufac- 
ture of the insti-ument for the purpose in- 
tended, but nothing more." The case, when 
carefully examined, decides only that "a ma^ 
■chine made in whole or in part of materials 
better adapted to the purpose for which it 
is used than the materials of which the old 
■one is constructed, and, for that reason, bet- 
ter and cheaper, cannot be distinguished 
from the old one, and, in the sense of the 
patent law, cannot entitle the manufacturer 
to a patent" The case of Hotchkiss v. 
Greenwood [supra], as the facts had been 
found by the jury, and as they were assum- 
•ed in the opinion of the court, presented 
nothing more than the naked substitution in 
the same combination of one material for 
another, without any attending difference in 
function or effect. It was precisely as if a 
patent had been claimed for substituting in 
the same contrivance a silver knob in place 
•of a brass one, or one plated with gold in- 
stead of one plated with silver, or one plat- 
ed with gold or silver on a base metal, in- 
stead of the base metal knob. The mere ex- 
ercise of taste or judgment, without inven- 
tion, in the selection and substitution of ma- 
terials, is not considered by the court, in 
that case, sufficient foundation for a patent. 
But it is not to be lost sight of, in consid- 
•ering the ease of Hotchkiss v. Greenwood 
[supra], that when the counsel contended 
that the mode of fastening the shank to the 
•clay knob produced a new and pecuhar ef- 
fect upon the article, beyond that produced 
when applied to the metallic knob, inasmuch 
SLS the fused metal by which the shank was 
fastened to the knob prevented the shank 
from acting Immediately upon the knob, it 
being enclosed and firmly held by the metal; 
and that for this reason the clay or porcelain 
knob was not so liable to crack or be broken, 
and was made firm and strong and more 
■durable; the court disposed of this point, 
not by deciding that such difference of effect 
would not be patentable if new, but by say- 
ing that this peculiar effect on the day knob, 
as compared with the old metal knob, was 
not distinguishable from that which would 
exist in the case of the wood knob, or one 
■of bone or ivory, or of other materials that 
might be mentioned, which were old. In 
effect, the court decided that the peculiar ef- 
fect claimed was not new, and therefore not 
patentable, and not that the combination 



might not have been patentable had any ef- 
fect been shown which was new, peculiar, 
and useful. If the knobs of porcelain or 
day used by the complainants in that case 
had been new, or if, being old, the complain- 
ants by a novel use of them in the old com- 
bination had accomplished a new and use- 
ful result, differing not merely in degree, but 
in kind, from the result of the old combina- 
tion, tlie patent would clearly have been val- 
id; and the case dted is certainly not an 
authority to the contrary. Strictly speaking, 
no new manufacture is any thing more than 
a new combination and arrangement of old 
materials; and whenever such new combina- 
tion and arrangement produces a new and 
useful result, there being diversity of meth- 
od and diversity of result, the invention is 
patentable. 

The utility of this invention is shown by 
the vast number of persons making use of it. 
both as licensees and infringers. To over- 
come the presumption that it is a new man- 
ufacture arising from the grant of the let- 
ters-patent, the defendant has not introduced 
the opinion of any expert who is willing, iu 
view of the state of the art as known to him 
and proved in the case, to testify that this 
was not, at the date of the original appli- 
cation, a new manufacture. Reliance is 
placed upon the evidence introduced in the 
case by the defendant, to convince the court of 
the fact, upon which defendant's experts were 
not convinced, that the manufacture patented, 
as distinguished from those which had preced- 
ed it, was not a new manufacture. The 
nearest approximation to the process of man- 
ufacture used by Dr. Oummings is, perhaps, 
to be found in the experiments of William A. 
Royce and George E. Hawes in casting a 
base of pure tin in a mould in the same man- 
ner substantially in which the vulcanite base 
is moulded. If these had been successful in- 
stead of abandoned experiments, they would 
not have furnished any obstacle to the grant- 
ing of letters-patent to Cummings, for rea- 
sons dearly apparent. Hawes cast rude sets 
of teeth in this way for the lower jaw only, 
the weight of the tin, when made of suffi- 
cient strength out of this soft metal, render- 
ing them impracticable for upper jaws. 
The shrinkage of the metal, when cooling, 
rendered it impossible to fit the plate ac- 
curatdy to the mouth, and rendered difficult, 
if not impossible, a tight joint between the 
base and teeth, to prevent the set from be- 
coming offensive by the deposit in the crev- 
ices of food and fluids from the mouth. The 
extreme heat of the molten tin was commu- 
nicated to the metal pins, causing them to 
expand, and resulting in a consequent lia- 
bility by their expansion to crack the por- 
celain teeth. The tin, also, was subject to 
corrosion by the chemical actions of the flu- 
ids of the mouth. Royce had also made 
three cast-tin plates prior to 1850. He 
abandoned the experiment, making no more 
after that time. Yet Hawes testifies that 
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the use of vulcanite for dental purposes Is 
the greatest improvement in the profession 
known to him for twenty-five years, and the 
testimony of Hawes and Royce alone, given 
as it is by very intelligent and practical mem- 
bers of the dental profession, would be suffi- 
cient to prove the utility of the invention, 
and to distinguish it as a new manufacture, 
as compared with any thing known in the 
prior history of the art Without going into 
a detailed examination of the Wildman 
plates, made by casting tin around the roots 
of the teeth upon gold or silver plates, and 
the unsuccessful attempts to use gutta-percha, 
the experiments of Dr. Hill with a secret 
compound of gutta-percha and some metallic 
salt, it is sufficient to state that none of 
these, much less any of the printed publica- 
tions of which notice is given In the answer, 
suggest or describe an article of manufac- 
ture substantially like that described and 
claimed in the reissued patent on which this 
suit in equity is based. 

Upon a careful review of all the evidence 
in the record, I have no hesitation in coming 
to the conclusion that the invention of Dr. 
Cummings was a new and useful manufac- 
ture; that nothing appears in evidence to 
show that he was not the original and first 
inventor of the thing claimed by him; that 
the reissued patent in suit is a good and val- 
id patent; and that the defendant has in- 
fringed the same, as alleged in the biU. 

Decree for injimction and account. 

[Affirmed in 93 U. S. 486. Mr. Justice Brad- 
ley. Mr. .Justice Miller, and Mr. Justice Field 
disseuting.] 

[For other cases involving this patent, see 
note to Dpntal Vulcanite Co. v. Wetherbee, 
Case No. 3,810.] 

Case "No. 5,599. 

GOODYEAR DENTAL VULCAJNITB CO. 
V. STOCKTON. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Wilhs. Case No. 5,603. Nowhere reported: 
opmion not now accetsible.] 



Case "No. 5,600. 

GOODYEAR DENTAL VULCANITE CO. 
V. VAN ANTWERP. 

[2 Ban. & A. 252; i 9 O. G. 497.] 

Circuit Court, D. New Jersey. March, 1876. 

Patexts — Isfkin'gement— Award op Damages- 
How Computed— No Pkofit by De- 
fen rant AS A Defense. 

1. Tlie principle on which damages are to 
be awarded for violation of patent rights, con- 
sidered. 

2. In applying the provision of the statute, 
that, in a suit in equity, the court may award, 
• m addition to the profits to be accounted for 
by the defendant, the damages^ the complainant 
has sustained thereby," it is pertinent to in- 
quire bow the owner of the patent has seen 
fit to use his invention. He niay retain a close 

1 [Iteported by Hubert A. Banning, Esq., and 
Henry Ardeil, Esq., and here reprinted by per- 
mission.] 



monopoly of it, and then the damages are com- 
puted by investigating the defendant's profits, 
which are reckoned a fair criterion of the com- 
plainant's loss. Or he may grant license fees, 
allowing the benefits of his invention to every 
one who will pay a stipulated price for its use, 
in which case the amount of the license fee 
fixed by the complainant is usually considered a 
proper compensation in damages, except in 
those cases where the evidence warrants an al- 
lowance of exemplary or punitive damages by 
reason of a wanton infringement. 
[Cited in Buerk v. Imhaeuser, Case No. 2,- 
107.] 

3. In a suit for infringing a patent it is no 
answer to a claim of damages that the defend- 
ant made no profits by his infringement. 

[This was a bill in equity by the Goodyear 
Dental Vulcanite Company against Charles 
L. Van Antwerp.] 

B. F. Lee, for complainant 

P. Van Antwerp, for defendant 

NESON, District Judge. The bill of com- 
plaint in this case was filed June 17, 1873. 
It prays that the defendant may be decreed 
to account for, and pay over to the com- 
plainant, all such gains and profits as have 
accrued to him from his infringement of 
certain letters patent of complainant, and 
also, in addition thereto, the damages which 
have been sustained by the complainant by 
reason of the said in&ingement A decree 
pro con. was entered against the defendant 
December 2, 1873, and an order of reference 
to the master to take an account of the gains 
and profits, and also of the damages sus- 
tained by the complainant The master has 
reported no gains and profits,, and that one 
hundred and twenty dollars have been prov- 
ed as damages. 

Four exceptions have been filed to the 
confirmation of the report: 1. Because the 
master erred in not stating any facts, as 
the basis of his report, from which an opin- 
ion could be formed as to the matters in" ques- 
tion. 2. Because the master erred in not 
reporting the evidence taken before him, or 
upon which his report is founded. 3. Be- 
cause there is no evidence of any damages 
whatever, and the master should have found 
nominal damages only. 4. Because there 
was not sufficient evidence to justify the 
finding of one hundred and twenty dollars 
damages. 

It will not be necessary to consider these 
objections seriatim. The only witnesses pro- 
duced for examination before the master 
were the defendant and Josiah Bacon, the 
treasurer and general agent of the complain- 
ant The former testified that he first used 
rubber on his own account about the latter 
part of 1870, or the early part of 1871, and 
that he made his last plate of rubber the 
9th of October, 1873. He also exhibited a 
written statement of rubber dental work, 
and receipts, charges, and expenses, from 
Jime, 1872, to October 10, 1873, and deposed 
that he had used none other except the three 
pieces of rubber work "made about the be- 
ginning of 1871. Mr. Bacon was sworn to 
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prove the rates of license charged hy the 
complainant for the use of their patents in 
constructing dental plates; and testified that 
sixty dollai's per annum was their minimum 
price in all cases, unless the license was 
taken and paid for in advance. This testi- 
mony is annexed to the report of the master. 
He found that no gains and profits were 
shown to have been received, and that one 
hundred and twenty dollars damages have 
been proved. 

The exceptions filed, suggest for considera- 
tion the principle on which damages are 
to be awarded for violation of patent rights. 
By section 4921 of the Revised Statutes, 
which is substantially a re-enactment of the 
53th section of the act of July 8, 1870 [16 
Stat. ^06], courts of equity are authorized, 
upon a decree being entered in any case 
for an infringement, to award to the com- 
plainant, "in addition to the profits to be 
accounted for by the defendant, the dam- 
ages the complainant has sustained thereby." 
Before such jurisdiction was vested in the 
equity courts, damages could only be recov- 
ered by suits at law. It is supposed that 
this somewhat anomalous and confusing au- 
thority was given in equitable proceedings 
to prevent multiplicity of suits. However 
that may be, the power exists, and it is for 
the court to determine in all cases how it 
should be exercised. 

The terms "profits" and "damages" as nsed 
in the act are hardly convertible. They seem 
to mean different things. The latter are to 
be awarded "in addition" to the former. 
Pi'ofits, doubtless, refer to what the defend- 
ant has gained by the unlawful use of the 
patented invention, and damages,, to what 
the complainant has lost. Before the act of 
1870 it was incumbent on the patentee to 
make his election of remedies, and to pro- 
ceed at law for the damages which he could 
show had been sustained from the infringe- 
ment, or in equity for the gains and profits 
that the defendant had realized for the un- 
authorized use of his property. Now no such 
election is necessary, because he is entitled 
to pray in one action for the relief both 
in regard to profits and damages. In order to 
ascertain these, it is generally pertinent to 
inquire how the owner of the patent has 
seen fit to use his invention. He may retain 
a close monopoly in it, and then the dam- 
ages are computed by investigating the de- 
fendant's profits, which are reckoned a fair 
criterion of the complainant's loss. Or he 
may grant license fees allowing the benefits 
of his invention to every one who will pay 
a stipulated price for its use, in which case 
the amount of the license fee fixed by the 
complainant is usually considered a proper 
compensation in damages, ^except in those 
cases where the evidence warx'ants an allow- 
ance of exemplary or punitive damages by 
reason of a wanton infringement Tnis was 
the rule of compensation adopted or sanc- 
tioned by the supreme court in Seymour v. 



IMcCormick, 16 How. [57 XT. S.] 490; in the 
Second circuit, in tlie cases of Sickels v. 
Borden [Case No. 12,832] and Goodyear v. 
Bishop [Id. 5,559]; in the Ninth circuit, in 
Spaulding v. Page [Id. 13,219]; and in this 
court in Emerson v. Simm [Id. 4,443]. 

In the case under consideration the master 
reported that there was no proof of any 
gains or profits, and he allowed none, lie 
took testimony showing that the complain- 
ant sold licenses to dentists to make or use 
its inventions; that the minimum price when 
payment was not made in advance was sixty 
dollars per annum; that the defendant be- 
gan to use the rubber plates about the begin- 
ning of the year 1871, and continued the 
use, with intervals, nntil the month of Octo- 
ber, 1873; and from the evidence found one 
hundred and twenty dollars damages, being 
the amount of a license for two years. The 
defendant's counsel, on the argument, did 
not seem to comprehend how there could be 
any damages to the complainant when thei-e 
were no profits to the defendant. He sti'ong- 
ly intimated that because his client made 
no profits by his infringement he ought to 
pay no damages. But that is a question 
which the defendant should have considered 
when he began to use the complainant's 
property without authority, and is no answer 
to a claim of damages. It is as if one went 
to a livery stable and took a horse without 
the keeper's permission for a contemplated 
journey, and when sued for the trespass 
should attempt to show that he ought to 
pay nothing, because the use of the animal 
had not resulted in any pecuniary benefit to 
him, or because the objects for which the 
journey was undertaken had not been ac- 
complished. In such a case it would not 
seem unreasonable that the keeper should at 
least recover the amount that he was in the 
habit of receiving from other parties for a 
similar service or use of his property. 

The objections to the master's report are 
all overruled. 
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GOODYEAR DENTAL. VULCANITE CO. v. 
WHITE. 

[17 Blatchf. 5; 4 Ban. & A. 437; 8 Reporter, 
423.]! 

Circuit Court, S. D. New York. Aug. 7, 1879. 

Libel — Answer— Leave to Amend— Inadvekt- 
ENcy. 

In an action for damages for publishing a libel, 
the answer omitted to deny statements in the 
complaint as to the manner in which the plain- 
tiff was damaged and as to the amount of the 
damages sustained. The defendant was al- 
lowed to amend the answer, by denying such 
statements, on the ground that the omission to 
deny them ought to have been regarded by the 
plaintiff as inadvertent. 

1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge; reprinted in 4 Ban. & A. 437; and 
here republished by permission.] 
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[This was an action at law by the Good- 
jear Dental Vulcanite Company against 
Samuel S. White.] 

William A. Beach and William Tracy, for 
the motion. 
Benjamin F. -Lee, opposed. 

WALLACE, Disti'ict Judge. The defendant 
moves for leave to amend his answer so far 
as to deny certain allegations of the com- 
plain^ which, not being denied in the an- 
,swer, stand as admitted. The action was 
commenced in May, 1S75, and the complaint 
■alleges that the defendant published certain 
libelous mdtter concerning a patent of the 
plaintiff, "knowing that the plaintiff was 
tlien offering for sale, and was about offer- 
ing for sale, licenses or ofSce rights to use 
said invention xmder said letters patents, and 
maliciously contriving to cause it to be be- 
lieved that the plaintiff was not the lawful 
owner of tlie exclusive rights secured by 
said letters patent, and could not lawfully 
sell licenses to use said invention, and could 
not lawfully compel the payment of royalties 
for the use of the invention, and to prevent 
the plaintiff from effecting sales of licenses, 
as aforesaid, to dentists." The complaint 
fm-ther alleges, "that, by reason of the said 
several false and defamatory publications, 
ffi-eat nmnbers of the dentists, and particular- 
ly the persons mentioned in Schedule A, here- 
to annexed, were dissuaded from purchasing 
said licenses, and refused, and still refuse, 
to purchase the same, in consequence there- 
of," and that the plaintiff has sustained 
damages in the sum of ?75,000. Schedule A 
sets forth the names and residences of over 
fourteen hundred dentists, residing in aH 
parts of the United States. To this complaint 
the defendant interposed a pleading which 
combined demurrers to each count in the 
complaint, with pleas of the statute of limita- 
tions, and matter in defence which could 
only be urged in mitigation of damages. 
The demurrers were noticed for argument 
from time to time, but the hearing upon the 
demurrers was delayed, and the decision was 
not had until October, 1878, at which time 
the demmTers were overruled, and tlie plead- 
ing permitted to stand as an answer, upon 
the payment of the costs of the demurrers. 
The defendant then moved to amend the 
answer, and the motion was granted, but, 
upon the hearing of tliat motion, it was first 
discovered that the answer, as amended, did 
not contain a denial of the allegation in the 
complaint which states, that, by reason of 
the publications of the defendant, the den- 
tists mentioned in Schedule A were dissuaded 
from purchasing licenses of the plaintiff, or 
of tlie allegation that the plaintiff has sustain- 
ed damages in the sum of $75,000; and, there- 
upon, leave was obtained to move for the 
further amendment now asked for. 

It is palpable, that the defendant did not 
intend to admit the truth of these averments, 



and that, upon the issue as it now stands, 
the defendant will be precluded from disput- 
ing his liability for very heavy damages. It 
is urged, in opposition to the motion, that 
the plaintiff has relied upon the implied ad- 
mission in the answer, and, resting upon 
this from 1875 until this motion was made, 
it has not issued commissions and taken testi- 
mony de bene esse, as it otherwise would 
have done, and, in consequence, by the death, 
or removal, or forgetfulness of many of the 
dentists mentioned in Schedule A, it will be 
unable to produce proof, as* to a large num- 
ber of these dentists, that they were influ- 
enced by tlie defendant's publications, and 
were thereby dissuaded from taking licenses 
from the plaintiff; and it is fm-ther stated, 
in the plaintiff's affidavit, that the additional 
expense of obtaining its testimony at the 
present time, owing to peculiar circum- 
stances, will be very onerous. 

It would be a great hardship upon the de- 
fendant to preclude him from controverting 
so important -an issue in the case, in con^ 
sequence of a slip of his counsel in framing 
the answer; and the court will struggle 
against the result, and, in furtherance of 
justice, give him an opportunity to present 
the tnith of the matter, unless constr.iined 
to the contrary because of the countervail- 
ing hardship which such action would im- 
pose upon the plaintiff. 

Was the plaintiff justified in relying upon 
the implied admission in the answer? Had 
he a right to suppose that the issue which 
would eventually be tried was that which 
was tendered by the answer? Here was a 
pleading containing demurrers which went 
to the whole complaint, and also matter by 
way of defence. By the demiurers the de- 
fendant admitted all the facts in the com- 
plaint, while, by another part' of the pleading, 
he sought to deny the plaintiff's right to 
recover. What was the legal effect of such 
a pleading? A defendant may demur to 
part of a complaint and answer as to the 
residue, when the complaint joins several 
causes of action, but he cannot demur and 
answer to the same cause of action. He 
must either demur or answer. Old Code 
Proc. §§ 143-148, 151. There can be no doubt 
that the plaintiff could have stricken out 
either the matter in defence or the demur- 
rers, upon a motion for that purpose. Instead 
of adopting this course, he preferred to no- 
tice the demurrers for hearing. By doing 
this, he elected to treat the demurrers as 
the regular pleading on the pai-t of the de- 
fendant Upon the decision overruling the 
demurrers, unless leave had been given to 
the defendant to answer, there would have 
been no answer in the case. This motion, 
then,' is to be considered as though there 
had never been an answer in the case until 
leave was given, upon the decision of the de- 
murrers, by which the defendant's pleading 
was allowed to stand as an answer; and 
the position of the plaintiff is the same as 



GOODYEAR (Case No. 5,602) 

though the defendant had then, for the first 
time, served the answer which he now moves 
to amend. It is true, the error in the plead- 
ing was the fault of the defendant, but the 
plaintiff has no just cause to complain that 
ne nas Deen prejuaiced by relying upon au 
admission in an answer, when he should 
have known that, as matter of law, there 
was no answer in the case. 

But, I prefer to place the decision of this 
motion upon broader grounds, and consider 
it as though the answer sought to be amend- 
ed had been the- only pleading served, when 
issue was originally joined in the action. I 
think the plaintiff's counsel were not justified 
in the belief that the defendant intended to 
admit such an important allegation of the 
complaint, and should have regarded it as 
inadvertent and a slip in pleading. Defend- 
ants who contest the plaintiff's right to re- 
cover in ah action for a wrong, are not 
accustomed to accept the plaintiff's own 
statement of his damages; and, to concede, 
as was, apparently, done here, that the plain- 
tiff sustained seventy-five thousand dollars 
damages by reason of a libel, would be such 
a startiing departure from the line of action 
usually adopted by a defendant, as to sug- 
gest, almost necessarily, mistake or igorance. 
If there had been an express admission in 
the answer to this effect, it would have ex- 
cited surprise and incredulity. 

Aside from the extraordinary character of 
the admission, the rest of the answer indi- 
cated that the defendant intended to contest 
the amount of the plaintiff's damages, be- 
cause, the last defence pleaded in the an- 
swer, while inartificially pleaded, was, inr 
substance, a defence by way of mitigation 
of damages. Under the circumstances, the 
plaintiff's counsel should have anticipated 
that a motion to amend the answer would 
be made at the trial, if not before, and 
should, also, have assumed that the motion 
would appeal so strongly to the equitable 
consideration of the court, that it could hard- 
ly be refused. The motion to amend is 
granted. 
[See Case No. 5,602.] 
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GOODYEAR DENTAL, VULCANITE CO. v, 
WHITE. 

[2 N. J. Law J. (1879) 150.] 
Circuit Court S. D. New York. 
Maixtbxaxcs. 
Where a person not interested in defending 
suits brought upon a patent assisted infringers 
to defend such suits with money and otherwise, 
held, that he was liable to an action for damages 
at the suit of the patentee. At common law, 
an action for maintenance lies in such case, and 
neither the statutes nor judicial decisions of the 
state of New York have deprived a plaintiff su- 
ing in that state of such common-law remedy. 

This was an action at law in the nature of 
trespass on the case for maintenance. The 
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declaration alleged the granting of letters 
patent [No. 43,009], dated June 7, 1864, to- 
John A. Cummings, for an improvement in 
artificial gums and palates, and two reissues- 
of the patent, and assignments vesting in the 
plaintiff the title to the last reissue, dated 
March 21, 1865 (No. 1,904). ' It also alleged 
exclusive possession of the invention from 
the grant of the reissue until the wrongful 
acts of the defendants; and also that more 
than six thousand dentists had submitted to 
the claims of the plaintiff under said patent, 
and taken licenses from the plaintiff to use 
the improvement under the same, said li- 
censes being annual licenses expiring by lim- 
itation on the 31st day of December of each 
and every year, and paid for annually. It 
also alleged that the validity of said reissue, 
No. 1,904, had been established by judicial 
decrees, and that the plaintiff obtained a 
great number of decrees for accountings and 
pei'petual injunctions against infringers of 
said patent It also alleged that the plain- 
tifC was in possession of a great revenue 
from the payment to it of the license fees, as 
hereinbefore set forth, before and at the time 
of the wrongful acts of the defendant. The 
first count of the declaration alleged that the 
defendant, well knowing the premises, and 
maliciously contriving to injure the plaintiff, 
and well knowing that a large number of 
dentists, particularly named, were infringing 
said patent, and that the plaintiff was about 
to commence or had commenced suits in eq- 
uity against each of said infringers, the de- 
fendant having no interest whatever in said 
letters patent, either adversely or otherwise, 
and having no lawful Interest in any suit, 
controversy, or proceeding relating to the 
same, and having, actuated by malice, un- 
lawfully maintained the suits particularly 
mentioned, brought by the plaintiff against 
said dentists for infringement of said patent, 
by assisting the defendants in said suits, 
both before and after their commencement, 
with money and otherwise, to defend said 
suits, and by retaining counsel at his own 
charge to defend and assist In the defence of 
said suits, and that the suits named were 
actually begun by the plaintiff against the 
defendants therein for infringement of said 
patent prior to the commencement of this ac- 
tion, and were so maintained by the defend- 
ant The second count averred the mainte- 
nance of the same suits by the defendant 
by preparing at his own expense an answer 
to the bills in equity which it was well known 
to the defendant that the plaintiff would be 
obliged to file in the several circuit courts 
of the United States, in order to enforce its 
rights under said patent, said answer con- 
taining a great number of false and pretend- 
ed defences to said letters patent and by 
causing said answer to be printed with 
blanks so as to enable it to be readily used 
by infringers in all parts of the United 
States, and by mailing said answers to every 
dentist in the United States, to the number 



[10 Fed. Cas. page 753] 

of seven thousand and upwards, including 
tile persons named as defendants in said 
suits, thereby inducing them to resist the 
plaintifE's rights, and tliat the said suits so 
maintained were actually begun prior to the 
commencement of tbis action. The third 
count alleged the maintenance of the same 
suits by the defendant by the preparation 
and printing, at his own expense, of said an- 
swers containing blanks, and also by the 
preparation and printing, at his own es- 
I)ense, of printed instructions to enable in- 
fringers to use the answers according to the 
course and practice of courts of equity of the 
United States, and by the mailing by the de- 
fendant, at his own expense, of said answers 
and instructions to seven thousand dentists 
including the persons named as defendants 
in said suits, whereby they were enabled to 
file, and did file, said answers in said suits, 
and were assisted to resist the lawful rights 
of the plaintiff, and that the said suits so 
maintained were actually begim prior to the 
commencement of this suit The plaintiff 
demanded judgment for one hxmdred thou- 
sand dollars damages. To each of these 
counts the defendant interposed a general 
demurrer. 

William Tracy, in support of the demurrer. 

The doctrine of maintenance existed in the 
state of New York only by re-enactment of 
the English statutes. 2 Greenl. Laws N. T. 
38; 1 Eev. Laws, p. 172, c. 87; 4 Kent, 
Comm. 449; St Westm. I. 2, c. 49; St 28 
Edw. I. c. 11; St Westm. I. 25, 28; 28 Edw. 
I. 3, 11; 33 Edw. 1. 2, 3; 2 Eich. IL 32; Hen. 
VIII. 9. The New York Revised Statutes of 
1S30 repeal these acts, and abolish the law 
of maintenance. 3 Kev. St (2d Ed. 1828). 
p. 151, § 62; Thallhimer v. Brinckerhoff, 3 
Cow. 644; Campbell v,' Jones, 4 Wend. 306; 
Molt V. Small, 20 Wend. 212, 22 Wend. 403; 
Peck V. Briggs, 3 Denio, 107; Hoyt v. Thomp- 
son, 5 N. Y. 326, 347; Sedgwick v. Stanton, 
14 N. Y. 289, 295. The doctrine of mainte- 
nance did not exist at common law, but was 
created by statutes. Lord Coke's statement 
to the contrary is not supported by his refer- 
ences. Hale, Com. Law; 3 Co. Litt; 2 
Inst 207, 208; Y. B. 11 Hen. VI. 11; SO 
Edw. I.; 1 Edw. IIL c. 14; 4 Edw. IIL; 18 
Edw. III. cc. o, 6; 1 Rich. II. c 4; Pleta, 
lib. 1, ce. 20, 30; Brittin (Kelham's transla- 
tion) 122, 125; Eegristrum Brevium, 182, 183; 
Fitzherbert, tit "Maintenance"; Brooke, 
Abr.; Shep. Grand, Abr. 406; 2 Rolle, Abr. 
114d; Hughes, Abr. tit "Maintenance"; 
Woods, Inst 412; Yin. Abr. tit "Mainte- 
nance"; 4 Bl. Comm. 135, § 12; 1 Hawk. 
P. C. c 83, p. 249; Bac. Abr. tit "Mainte- 
nance." The law of other states is presum- 
ed to be the same as that in which this 
suit is brought Hoyt v. Thompson, 5 N, Y. 
347; Story, Confl. I^aws, §§ 556, 557. The 
action -of maintenance was only at the suit 
of the king. Rolle, 114d; Coke, lib. 3, §§ 
701, 30Sa; Inst 208, 212; Mic. in 7 Jac in 
IOfed.cas. — 48 
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star chamber; Wood, Inst 412; 4 Bl. Comm. 
135, § 12; 1 Hawk. P. G. c. 83, p. 249. 

B. F. Lee, for plaintiflf. 

An action for maintenance, at the suit of 
the party aggrieved, lies at common law. 4 
Bl. Comm, 134; 4 Bac. Abr. 492; 1 Co. 
Inst 369a; 2 Hawk. P. C. 393,-394, § 4; Id. 
403, § 38; Id. 395, § 12; 4 Jac. Law. Diet 
216, 217; Wallis v. Duke of Portland, 3 Ves. 
502 (Sumner's Ed., note, pp. 494, 495); Fletch- 
er V. Ellis, Hemp. 300; 4 Kent Comm. (3d 
Ed.) 449, note 6; Dane, Abr. 741, § 41; 4 Kent, 
Comm. (11th Ed.) Holmes' note a, p. 450; 
Pechell V, Watson, S Mees. & W. 691; Flight 
V. Leinan, 4 Q. B. 883; Fischer v. Naieher, 8 
Moore, Indian App.170; 8 Wkly.Rep.655. In 
respect to the civil action, for maintenance, 
no change from the common law has ever 
been made in the state of New York, either 
by statute or by the course of judicial deci- 
sions. 1 Rev. Laws, 172; 2 Rev. St 691; 
Small V. Mott 22 Wend. 403; Sedgwick v. 
Stanton, 14 N. Y. 300. If such decisions ex- 
isted, they would not bind this court Greg- 
erson v. Inlay [Case No. 5,795]; Swift v. Q?y- 
son, 16 Pet [41 U. S.] 18; Story, Confl. Laws» 
§ 558. 

E. N. Dicberson, for plaintiff, in reply to 
Mr. Tracy. 

The important question in this case Is 
whether the maintenance existed at common 
law. If it did not, it is surprising that the 
judges of England have not as yet found out 
that fact, as is shown by the modem Eng- 
lish cases cited. In Pechell v. Watson [su- 
pra], the exact question arose. 

BLATCHPORD, Circuit Judge. I think 
the decided weight of authority is that such 
causes of action as are set forth in the first 
and second counts of the declaration in this 
case were actionable at common law. And 
I do not think there is any enactment of the 
state of New York, or any decision of any 
court of the state of New York, which de- 
prives the plaintiff of such common-law rem- 
edy by action, on such causes of action. 

The defendant objects that each of the 
three counts is defective in not stating that 
the supposed maintenance was committed in 
relation to suits actually pending when the 
maintenance took place. The fact is other- 
wise as to the first and third counts. The 
first count avers assistance with money after 
the commencement of the suits. The third 
count avers the filing of the answer in the 
suits. The second count is insufficient be- 
cause it does not aver that the answers were 
ever used or filed in the suits. The demur- 
rers to the first and third coimts are over- 
ruled, with costs to the plaintiffs. The de- 
murrer to the second count is sustained,, 
with leave to the plaintiffs to amend on pay- 
ment of costs. 

[See Case No. 5,601.] 
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Case No. 5,603, 

GOODYEAR DENTAL VULCANITE 00. v. 

WILLIS. 

[1 Ban. & A. 5G8; 1 Flip. 388; 7 O. G. 41.] i 

Circuit Court, E. D. Michigan. Nov., 1S74. 

Patest Law— Decisions of Co-ordikate Courts 

— When Binding — Cases Already Decided 

Examined and Discussed in their Beaiiings. 

1. The principles upon which the several cir- 
cuit courts of the United States are bound by 
the decisions of each other, examined and dis- 
cussed. 

2. The adherence to decisions is by no means 
confined to those which precede the ease in ques- 
tion in the same tribunal. Those of co-ordinate 
courts are equally authoritative. 

3. The circuit courts of the United States, al- 
though divided in jurisdiction geographically, 
constitute a single system; and, where one of 
those courts has fully considered and deliberate- 
ly decided a question, every suggestion of pro- 
priety demands, that it should be followed, until 
modified or reversed by the appellate court. 

[Approved in Searls v. Worden, 11 Fed. 502. 
Cited in Reed v. Atlantic & P. R. Co., 21 
Fed. 284; Eastern Paper-Bag Co. v. Nixon, 
35 Fed. 753.] 

4. The circumstances of the appeal to the su- 
preme court, in the case of Gardner v. Goodyear 
Dental Vulcanite Co. [21 Lawy. Ed. 141], con- 
sidered. 

5. The rule that the use of one material, in- 
stead of another, in constructing a known ma- 
chine, is, in most cases, so obviously a matter of 
mere mechanical construction, that it cannot be 
called an invention, is not applicable where the 
substituted material produces a new and use- 
ful result, or an increase of efi&ciency, or a de- 
cided saving in the operations of the machine, 
and cases may exist where the degree of supe- 
riority may be such as to amount, within the 
law of patents, to a difference in kind. Hotch- 
kiss V. Greenwood, 11 How. [52 U. S.] 248, and 
Hicks V. Kelsey, 18 Wall. [85 U. S.] 670, cited 
and examined. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Preterre, Case No. 5,596; Phillips v. De- 
troit, Id. 11,100; Hancock Inspirator Co. 
V. Regester, 35 Fed. 63.] 

[6. Cummings applied for a patent in April, 
1855, and was rejected in 1856. He filed a new 
application in 1864, and the patent was then 
granted. The invention went into public use 
in 1859: Eeld, that where successive applica- 
tions are made for a patent, and there is no 
proof of actual abandonment, the subsequent 
application will be deemed a continuation of the 
first.] 

[Cited in Pelton v. Waters, Case No. 10,913; 
Colgate v. Western Union Tel. Co., Id. 
2,995.] 

In equity. This was a bill filed against the 
defendant [George Willis], a dentist, for in- 
fringement of re-issued letters patent No. 
1,904, granted to the Dental Vulcanite Com- 
pany, assignee of John A. Cummings, for 
"improvement in artificial gums and pal- 
ates," The claim in the patent is for "the 
plate of hard rubber or vulcanite, or its 
equivalent, for holding artificial teeth, or 
teeth and gums, substantially as described." 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and by William Searcy 
Flippin, Esq., and here compiled and reprinted 
by permission. The syllabus and opinion are 
from 1 Ban. & A. 568, and the statement is 
from 1 Flip. 383,] 



Cummings filed his caveat May 14, 1852, 
Applied for a patent April 12, l«o5. Tnis 
application was rejected May 19, 1855, and 
again rejected August 14, 1855, and again re- 
jected by the commissioner of patents Feb- 
ruary 6, 1856. On March 25, 1864, a renew- 
ed application -was filed. On April 7, 1864, 
the patent ofSee wrote to Cummings acknowl- 
edging that injustice had been done in the 
former rejection, and the patent was there- 
upon allowed, and was issued on June 7, 
1864 [No. 43,009]. There was evidence that 
tended to show poverty on the- part of the 
inventor and efforts by him to raise money 
to prosecute his application during these 
periods. The invention went into public use 
about 1859. 
Benjamin F. Lee, for complainants. ■ 
John F. Follett and Calvin O. Burt, for de- 
fendant 

EMMONS, Circuit Judge. In ordinary cir- 
cumstances, the condition of judicial opinion 
in reference to aU the points involved in the 
record would render unnecessary their dis- 
cussion upon principle, and in a case where 
such rulings have been so numerous, and di- 
rectly upon the points, and so elaborate in 
argument, it is unusual to do more than refer * 
to them generally, as settling the points in 
issue. Such, however, is the exceptional 
feeling and excitement existing in the minds 
of the numerous defendants in suits brought 
on this patent in this and adjoining districts, 
resulting, we believe, from the want of 
knowledge on their part of the real history 
of previous litigations, and the character 
and number of opinions which have been 
already pronounced, that it is deemed a duty 
by my brethren and myself to reproduce that 
which we are well aware is already familiar 
to the bench and bar. It wiU attract the 
attention here of all those interested in these 
litigations, whUe the sources from which 
such information is to be obtained are inac- 
cessible to, or at least are not examined by, 
them. It was asserted with much earnest- 
ness and confidence by defendant's counsel 
that a careful review of the judgments al- 
ready pronounced sustaining the complain- 
ants' patent, and contrasting the record be- 
fore us with those upon which such opinions 
Avere based, would result in our taking up 
the questions before us and deciding them 
\ipon principle, wholly unembarrassed by 
judicial action elsewhere. We have listen- 
ed for three days to an argument of great 
ability and reseai'ch, and with much con- 
fidence retain the opinion we entertained at 
the outset, that in all the subordinate fed- 
eral jurisdictions these questions should be 
deemed at rest until the court of last resort 
should reverse some of the judgments al- 
ready rendered. We think the learned coun- 
sel for the defendant much underrated the 
effect which it is our duty to give to judg- 
ments pronounced by co-ordinate courts, 
where precisely the same points are brought 
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in litigation before us. The learning upon 
this subject is familiar, but the motives with 
which we discuss these matters at all wiU be 
subserved by referring to a few of the lead- 
ing judgments upon this subject here. Those 
to which we refer have applied the principle 
in patent cases, but it is by no means, pe- 
culiar to them. It is a principle of general 
jurisprudence, a disregard of which would 
produce a conflict of opinion in the federal 
judiciary, alike unseemly and impolitic. 

In "Washburn v. Gould [Case No. 17,214], 
Justice Story, sitting in the Massachusetts 
circuit said: "The rule of comity always 
observed by the justices of the supreme 
court in cases which admitted of being car- 
ried before the whole court was to conform 
to the opinions of each other, if any had been 
given." Justice McLean had previouslj- given 
a ruling upon the same point in the Ohio cir- 
cuit in Brooks V. BickneU [Id. 1,9 W], and Jus- 
tice Story therefore said, "although his mind 
was not without much difficulty on this point, 
he should rule for the plaintiffs, in accord- 
ance with the opinion of Mr. Justice Mc- 
Lean." In American Wood Paper Co. v. 
Fiber Disintegrating Co. [Id. 320], before 
Benedict, J., Eastern district of New Yorkj 
there had been previous suits on the same 
five patents in other districts, and especially 
a suit in the Eastern district of Pennsyl- 
vania, which decided the points in issue as 
to two of the patents. Judge Benedict said, 
as to these two patents, "The determination 
of the court in the case referred to furnishes 
an authority from which I should not feel 
at liberty, had I the inclination, to dissent." 
In Goodyear v. Berry [Id. o,o5G], Leavitt, J., 
Southern district of Ohio, a patent had been 
sustained in several other circuits. Judge 
Leavitt says: "In so far as principles in- 
volving the validity of these patents have 
been settled by these decisions, they will be 
regarded as final and authoritative on this 
court" In Tighlman v. Mitchell [Id. 14,042], 
Southern district of New York, Blatchford, 
J., quotes with approbation our remarks in 
Tighlman v. Werk [Id. 14,046], Southern dis- 
trict of Ohio, 1868, in which it is said, "Al- 
though the record in this case in reference 
to some views which a superior court may 
possibly take contains some material addi- 
tional proofs, still they are not such as to 
authorjze the same court to overrule its 
former deliberate adjudications, and to dis- 
regard the judgments of a, co-ordinate one 
in a case in all respects substantially like it." 
In Goodyear Dental Vulcanite Co. v. Root 
[Id. 5,5971, Justice Hunt, sitting in the North- 
ern district of New York, considers as au- 
thoritative the previous decisions in Massa- 
chusetts on the same patent. To the sup- 
port of the generality sustained by these 
judgments it is unnecessary to say that nu- 
merous citations might be added, all showing 
that, in the opinion of the most enlightened 
jurists, we should be guilty of grossly violat- 
ing weU-established judicial usage and pro- 



priety should we disregard the adjudications 
already made in reference to the validity of 
the patent before us. 

The principle which inclines a court to ad- 
here to its own decision of a similar point, 
although subsequehtly convinced it was er- 
roneous, though not in all respects applicable 
here, furnishes a strong analogy, and a rea- 
son on which our own actions should be based. 
See Ram, Leg. Judgm. 203 et seq. It there 
abundantly appears that the adherence to de- 
cisions is by no means confined to those which 
precede it in the same tribunal. Those of 
coordinate courts are equally influential. The 
queen's bench, common pleas, and the ex- 
chequer, where there is a common appellate 
court to review the decisions of each, follow 
with the utmost respect each other's adjudica- 
tions. 

Upon reasons having much influence here; 
appellate courts often follow a series of ad- 
judications made by subordinate ti'ibunals 
where they have been acquiesced in, and have 
become, in some sense, a rule of property. It 
is not because they are obligatory but from 
the unfitness of shifting rules. This is by na 
means closely applicable here, where judg- 
ments are recent and refer to the individual 
rights of the complainant But many of the 
evils, it is quite apparent, which this class of 
judgment seeks to avoid would be produced 
should we disregard the rule. In the. elabo- 
rate treatment of this general subject in the 
book to which we have referred, both by the 
English and American authors, it is signifi- 
cant that they make no distinction between 
prior decisions of 'the same and coordinate 
tribunals. It is enough to call for the appli- 
cation of the principle that the courts have 
the same jurisdiction under the same govern- 
ment to decide the same points that there is 
a common appellate court finally to adjust 
the difference between them. 

If one system of coordinate courts more than 
another calls for the application of this gen-' 
eral principle it is that of the circuit courts 
of the United States. They all have similar 
special jurisdiction, and are all, in an eminent 
degree, looked to for all those rules of right 
aud property created under the federal stat- 
utes, and in reference to the subjects coming . 
within the federal constitution. Although di- ' 
vided in jurisdiction geographically, tliey 
constitute a single system; and when one 
cdurt has fully considered and deliberately - 
decided a question, every suggestion of pro- 
priety and fit public action demand it should . 
be followed imtil modified by the appellate 
court. 

The comment at the bar upon this subject '. 
assumed that the final decrees and elaborate- ' 
ly^-reasoned decisions of circuit judges, with 
full citations and criticisms of authorities, [ 
often involving the entire history of the law 
upon thfe subject discussed, are to be ranked ' 
with what are termed "nisi prius defcisions." 
They are in all respects judgments m banc, 
^hey not only- have the deliberation and carfe ' 
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of judgments in the high courts of chancery 
in England and this country, but the couit of 
itself bears the same relation to the whole 
judicial system that such courts do to those 
in which they exist There is but one appel- 
late court above them. A superior ti'ibunal 
also reviews the judgments of the English 
chancery, and so of nearly all the like state 
tribunals. 

Although we would by no means confine our 
acquiescence in the decisions of our brother 
judges to cases where the particular patent 
has been adjudged to be valid, or that a par- 
ticular device infringes upon it, still we think 
that eminently beyond other cases is the rule 
applicable to them. The right of the com- 
plainant is a special franchise granted by the 
political power. A special organism is creat- 
ed for the purpose of ascertaining his right 
to the grant When issued, the several fed- 
eral courts are authorized to review the recti- 
tude of this action, and from their determina- 
tion an appeal lies to the court of last resort. 
It is an indivisible system for ascertaining 
the rightfulness and the limits of the patent, 
and when, in any coordinate department of 
it, judgment has been pronounced, that duty 
should be deemed performed until reversed by 
an appellate tribunal. It would present an 
unseemly spectacle for the same govern- 
mental grant to receive half a dozen different 
constructions in as many coordinate courts, 
all authorized to define it and inform the 
citizens what it means, and all having the force 
of law cotemporaneously under the same 
government We cannot speak with great 
certainty, but do aflfirm with much confidence,^ 
that the expenses paid in our country for pat- 
ent litigations are rapidly approximating the- 
entire sum demanded for royalties. Until 
some special tribunal is instituted for the de- 
termination of these questions, and some gen- 
eral mode of reviewing these public grants, 
which shall test definitely the rightfuhaess of 
the grants, it will result In a large saving of 
money to the great masses of our citizens who 
are using these improvements, to let them and 
their advisers of the profession understand 
that a fair and full examination in one court, 
followed by a judgment, will, in the other 
coordinate tribunals, be acquiesced in as law, 
if there is no appeal and reversal. 

It is said a present party defendant before 
the court could not have appealed from the 
former judgment. The com-t as this one has 
repeatedly done, will carefully guard against 
any such hardship as to conclude the citizen 
by a proceeding to which he was not a party, 
of which he had no notice, and where, in 
fact no appeal has been taken. If a desire 
by a defendant is expressed to test in a supe- 
rior court the rectitude of what has been al- 
ready adjudicated, and a complainant should 
refuse to stipulate that the proofs taken in 
another cause might be filed in the one pend- 
ing, the rule would not be followed in the 
gi'anting of preliminary injunction. Nor is 
there any hardship upon the complainant 



If he insist that the record upon which a 
former judgment is rendered is full and fair, 
it is but just that he should suffer it to be 
imported tato a present proceeding before he 
could ask a preliminary injunction. The de- 
fendant can then examine, and if he desu-es 
to add to it before the final hearing he can 
do so; if not, he can appeal to the supreme 
court upon the record as it is, and test the 
validity of what has been decided. Such a 
practice we believe far more beneficent and 
inexpensive to the defendant as it is econ- 
omical of the time of the court 

The following decisions, noticed, we think, 
in the order in which they were made, every 
one of them upon records precisely like that 
before us, or less favorable to the complain- 
ants, decide (most of them with much full- 
ness of argument) every point necessary to 
authorize a decree for complainants. In 
Dental Vulcanite Ck). v. Wetherbee [Case No. 
3,810], before Justice Clifford, in 1868, the bill 
was filed to restrain an infringement of the 
patent now before us. The defendant there 
as here, insisted that the patent was invalid 
because it did not embrace that which was 
the subject of a patent; that if it did, it was 
void for want of novelty, and that Cum- 
mings was not the inventor; that if he in- 
vented, he abandoned it; that there was a 
forfeiture of his rights, if any he had, under 
the statute, because he suffered it to ^o into 
use more than two years before he applied 
for his patent; that the reissue was void, 
because not warranted by the original patent 
The cause was argued by counsel as eminent 
as any in the nation. Justice Clifford, after 
taking much time for deliberation in a pains- 
taking judgment, overruled every objection 
taken by the defense. Goodyear Dental Vul- 
canite Co. V. Gardner [Id. 5,592] was a simi-, 
lar case before the learned justice, in 18GS, 
and the same defense, among others, was 
substantially taken. The application for a 
preliminary injunction was argued by B, R. 
Cmtis and Causten Browne, for complain- 
ants, and B. F. Thurston and S. D. Law and 
John A. Foster, for defendants. It is seldom 
that more professional ability is brought to 
the discussion of a similar application. Jtis- 
tiee Clifford again, in his judgment, sustained 
the patent and overruled all the objections 
to it See Pamph. Rep. of Case. This cause 
was subsequently brought to final hearing on 
pleadings and proofs; and in Goodyear Den- 
tal Vulcanite Co. v. Gardiner [Id. 5,591] will 
be found the opinion of Justice Clifford, ren- 
dered in favor of complainants after much 
deliberation, leave having been expressly 
given the respondents to re-argue the ques- 
tions of law and fact presented in the Weth- 
erbee Case. We will note, in connection with 
this case in the supreme court the imputa- 
tions cast upon it by the defense, observing 
here only that there is no accusation of im- 
propriety in the case, before or at the time 
of the motion for interlocutory injunction. 
In Goodyear Dental Vulcanite Co. v. Smith 
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[Id. 5,598] the same defenses were in eri- 
dence as in tlie case now before ns, the rec- 
ords being identical witli the exception of a 
small amount of additional testimony on the 
part of the defense in this case, of so little 
importance that it was not noticed at the bar 
by either side. The cause was argued at 
great length by able counsel before Judge 
Shepley, who rendered an elaborate judg- 
ment in favor of complainants. In Goodyear 
Dental Vulcanite Co. t. Root [supra] the 
same questions were presented to Justice 
Hunt, sitting in the Northei-n district of New 
York, who, after ai-gument, again sustained 
the patent Subsequently, in suits by the 
same complainants against Charles S. Stock- 
ton and Frank- A. Cummings, argument was 
had by the same counsel on the same record 
as* in the Smith Case, before Judge Nixon, in 
the district of New Jersey, who again sus- 
tained the patent at September term, 1874. 
A decree in favor of complainants against 
William H. Gates was granted at October 
term, 1874, on the same record as in the 
Smith Case, before Judges McKennan and 
Cadwalader, in the Eastern district of Penn- 
sylvania. 

The case of Goodyear Dental Vulcanite Co. 
V. Gardner [supra] was appealed to the su- 
preme court, and every ruling necessary for 
the support of the judgment In the court be- 
low affirmed by that tribimal. The effect of 
this judgment as an authority here is ear- 
nestly assailed, because the court, before the 
opinion was actually delivered, although, 
judgment had been rendered, dismissed the 
appeal. We do not see, in the reasons for 
this dismissal, anything which decreases the 
obligation on our part to follow the rule of 
law necessarily involved in the judgment. 
The complainants, in the court below, for the 
piu'pose of securing an argument and a hear- 
ing, had advanced money for the fees of the 
defendant's counsel. For this reason the ap- 
peal in the supreme court was dismissed; but 
before this fact was brought to the attention 
of the court, the cause had been fully argued 
and judgment rendered as In other cases. 
The circumstances under which the defense 
was prosecuted insured more than ordinary 
diligence on the part of counsel. T ue record 
before us shows that they were retained by 
the associated dentists, in convention at New 
York. They received a retainer in hand, with 
the promise of a large conditional ree of "be- 
tween $15,000 and ?20,000, in case they suc- 
ceeded in reversing the decision of tUfe court 
below. The fact that money had been ad- 
vanced by these complainants was fully 
stated to this association, and, after much 
deliberation and advice of their counsel, they 
elected to test the questions at issue upon the 
record as it then remained in the supreme 
court, because they were advised that no 
better one could be made for their interests. 
Gardner, at that time, was wen imderstood 
by all parties in interest to be but a nominal 
defendant The real parties in interest, who 



alone were prosecuting the defense, were 
fully advised of every fact, and in circum- 
stances as well calculated to insure a favora- 
ble result as any which by any possibility 
could be presented upon the known facts, the 
case was decided agatast them. This judg- 
ment, as evidence of the law, and of what the 
court of last resort must evidently decide in 
like case, is obligatory upon us here. No 
such counter imputation has been made of 
the bar, and there may be facts outside of 
this record which would render such a sug- 
gestion extremely unjust to the real parties 
in interest and who alone promoted the- de- 
fense in iiie supreme court; but if all the 
conditions are before us, it would seem that 
a case of much ill faith on their part is pre- 
sented. They were fully apprised of the 
facts. The complainants knew that, they 
were so apprised of them. Both sides were 
equally cognizant of the just and necessary 
rule upon which the appeal after decree was 
dismissed. We are constrained to say that 
we do not see how, with anything like honor, 
they could refuse to abide by a judgment 
fairly obtained, with full argument, in cir- 
cumstances to which they, after much con- 
sideration, assented. 

This series of decisions, without one in con- 
flict with them, presents conditions in which 
it is our undoubted duty to apply the princi- 
ple which makes the judgments of coordinate 
coiurts obligatory where they have been hpon 
the same points and the same subject mat- 
ter. As we have already intimated, ordi- 
narily we should terminate our consideration 
of the case here. A matter so often and so 
authoritatively decided would not be dis- 
cussed upon principle did we not believe that 
a brief reference to the reasons upon which 
these adjudications rest would be locally 
beneficial. 

Defendant's counsel, in the first place, in- 
sist that the subject-matter, as they construe 
the claim, is not patentable; that, in view 
of the state of the art— of what had been 
done before— the production of this plate did 
not involve invention, and that it had been 
in use by the dental profession. Our con- 
sideration of this head will be very brief- 
little more than a reference to a few of the 
reasons given in the adjudications which we 
have aU'eady cited. We know of no better 
statement of the claim than that given in 
the very able opinion of Judge Shepley, in the 
case of these complainants against Daniel 
H. Smith. [Case No. 5,598.] He says; 

"It is for a set of artificial teeth, as a new 
article of manufacture, consisting of a plate 
of hard rubber, or vulcanite, with teeth, or 
teeth and gums, secured thereto in the man- 
ner described- in the patent, by embedding 
the teeth and pins in the vulcanizable com- 
pound, so ^ that it shall smround the teeth 
and pins while the compound is in a soft 
state before it is vulcanized, so that when the 
compound is vulcanized the teeth are firmly 
secured by the pins embedded in the vul- 
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canite, and there is a tigM joint between the 
vulcanite and the teeth," 

This definition includes alils:e the process of 
producing and the thing produced. Defend- 
ant's counsel earnestly contended that this 
ease comes within the cases of Hotchkiss v. 
Greenwood, 11 How. [52 U. S.] 248, and Hicks 
V. Kelsey, 18 Wall. [85 U. S.] '670, which they 
insist hold that where one material is sub- 
stituted for another in the production of a 
manufacture substantially like what ah*eady 
existed, a mere increase in efficiency would 
not sustain a patent. To apply that prin- 
ciple here would be an undue extension of 
the doctrine held by those cases. We ap- 
prove, substantially, what was said by Judge 
Shepley of the case of Hotchkiss v. Green- 
wood [supra], that, "in effect, the court de- 
cided that the peculiar efCeet claimed was 
not new, and therefore not patentable, and 
not that the combination might not have 
been patentable, had any effect been shown 
which was new, peculiar, and useful. ■ If the 
knobs of porcelain or clay used by the com- 
plainants in that case had been new, or if, 
being old, the complainants, by a novel use 
of them in the old combination, had accom- 
plished a new and useful result, differing 
not merely -in degree but in kind from the 
result of the old combination, the patent 
would clearly. have been valid, and the case 
■cited is certainly not an authority to the con- 
trary." In Hicks v. Kelsey [supra] the court 
say: "The use of one material instead of 
another in constructing a known machine is, 
in most cases, so obviously a matter of mere 
mechanical judgment, and not of invention, 
that it cannot be called an invention, -unless 
some new and useful result, an inci'ease of 
efficiency, or a decided saving in the opera- 
tion, is clearly attained." This recent case 
fully concedes what otherwise we should at- 
tempt to show from the adjudications. We 
think, as it clearly intimates, that eases may 
exist ^vhere the degree of superiority may be 
such as to amoimt, within the law of pat- 
ents, to a difference in kind. It is a mere 
matter of phraseology, and describing it 
either way should work no difference in 
principle. Here the dental profession had 
for many years striven to produce joints be- 
tween the artificial teeth and plate that 
should be permanently impervious to the 
fluids of the mouth. Treating this as the 
specific object of effort anterior to the pat- 
entee's production, It had never been done 
at all. His manufacture is wholly new, and, 
if necessary to the support of his highly meri- 
torious claim, we would, in this regard, thus 
treat it In view of this feature, and of the 
greatly added strength, its far greater adap- 
tability to the sm-f aces of the mouth, in some 
uses its lightness, its elasticity, its resistance 
to chemical action, its vastly dimiijished cost, 
and several other important f eatiu'es detailed 
by the experts, the whole constitutes a prod- 
uct so substantially different from every- 



thing that preceded it as to bring it within 
the true spirit of the law which protects prop- 
erty in useful inventions. 

We cannot take time to review the testi- 
mony of the experts. What Judge Shepley 
said of the record before him is literally ap- 
plicable to that before us. He says: "To 
overcome the presumption that it is a new 
manufactm'e arising from the grant of the 
letters patent, the respondent has not intro- 
duced the opinion of any expert who is will- 
ing, in view of the state of the art as known 
to him and proved in the case, to testify 
that this was not, at the date of the original 
application, a new manufacture. Reliance 
is placed upon the evidence introduced in the 
case by the respondent to convince the court 
of the fact, upon which respondent's experts 
were not convinced, that the manufacture 
patented, as distinguished from those which 
had preceded it, was not a new manufac- 
ture," 

In connection with what we have already 
said as to differences ci'eated by inci-eased 
efficiency in degi'ee only, and that which, ac- 
cording to existing technical distinctions, is 
a difference in kind, we were much im- 
pressed with the answer of Edward S. Ren- 
wick, one of the leading experts for the de- 
fendant A question called upon him to say 
distinctly whether the use of vulcanite in 
the mode described did not involve invention. 
He concedes, assuming Cummings did not 
invent vulcanite, that if the change of ma- 
terial introduced a property which was dif- 
ferent in kind from those before known in 
dental plates, and was valuable, it would 
impart a useful property they did not before 
possess, and that would constitute a new 
manufacture. A consideration of his entire 
testimony, and that of the great body of 
experts in this case, will show, we think, 
manifestly, that they deemed that a differ- 
ence in kind, which is as wide in fact and 
practical utility as that which characterizes 
this dental plate. Vulcanite was well known 
and its properties familiar. Gutta-percha 
was also well known, and had been actually 
manipulated in the dental art The whole 
profession had been earnestly directing its 
attention specifically to the object so suc- 
cessfully accomplished by this invention, yet 
no one, until Cummings suggested it, approx- 
imated the results he obtained, nor was tliis 
gi*eat improvement rapidly adopted after its 
mention in journals peculiarly accessible to 
the profession. It made its way slowly, and 
only with the aid of much xirgency and in- 
dustry, and against persistent opposition, to 
nearly universal adoption. The proof devel- 
ops no one instance of its use not traceable 
directly to knowledge derived from Cum- 
mings. However plausible may be the align- 
ment that because the properties of vulcanite 
were well known, and the mere forms of 
these plates and teeth familiar [there was no 
novelty in the invention], the history of this 
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Invention demonstrates that, as a matter of 
fact, the highest skill of a learned profession, 
with all its elements for years before them, 
not only failed to discover it originally, bnt 
required years of argument and experiment 
before they would adopt it As we shoiad 
naturally expect in such conditions, there is 
an absence in the record of expert testimony, 
showing that this claim, as judicially con- 
strued, did not involve invention. No case 
ever before us more eminently called for the 
application of the rule so frequently relied 
on to uphold the novelty of inventions, which 
deduces the fact of novelty from^the extent 
of the revolution immediately resulting in 
that department of the arts in which they are 
employed. 

Formally, the objection was taken that the 
reissue was not warranted by the original 
patent The present claim, as construed by 
the court, is so undeniably indicated in the 
original patent that although we did not 
understand the counsel for the defense .as 
by any means waiving thepoint,wedidimder- 
stand by what passed at the bar, and explan- 
ations that were made in answer to interrog- 
atories from the bench, that little reliance 
was placed upon this position. No useful 
purpose would be subserved in noticing it 
further. We have no doubt whatever the 
reissue was warranted by the original pat- 
ent 

It is also insisted that the complainants' 
manufacture was anticipated by several pre- 
existing dental plates. It is not deemed nec- 
essary to contrast any of these devices with 
that before us. It has been frequenfly done 
by other tribunals before which they have 
also been proved, and in every instance ju- 
dicially pronounced to be wholly imlike that 
described in complainants' claim. There is 
not sufficient similarity to demand at our 
hands a comparison. We quote again from 
the opinion of Judge Shepley, already noticed, 
the conclusion at which he arrives after a 
careful and minute discussion of a part, and 
a general reference to the residue, of the ex- 
hibits here claimed as anticipating the pat- 
ent. After discussing the cast-tin plates, 
made by Hawes and Royce, he says: "With- 
out going into a detailed examination of the 
Wildman plates, made by casting tin around 
the roots of the teeth upon gold or silver 
plates, the unsuccessful attempts to use gutta- 
percha, the experiments of Dr. Hill with a 
secret compound of gutta-percha and some 
metallic salt, it is sufficient to state that none 
of these, much less any of the printed publi- 
cations of which notice is given in the an- 
swer, suggest or describe an article of man- 
ufacture substantially like that described and 
claimed in the reissued patent on which this 
suit in equity is based." 

It was also urged on the argument here, 
as it has been in the other cases referred to, 
that the rights of the complainants had been 
forfeited under section 7 of the act of 1836 
[5 Stat 119], as amended by the act of 1S39 



[5 Stat 353], which provides that if the claim- 
ant shall suflfer his invention to go into pub- 
lic use with his consent and allowance for 
more than two years prior to his application 
for a patent, it shall be deemed abandoned; 
and that it was also forfeited imder section 
8 of the act of 1836, and the additional act 
of 1839, providing that if the invention shall 
be patented in a foreign country more than 
six months prior, and be introduced into pub- 
lic and common use in the United States be- 
fore the application for a patent it shall be 
deemed void. Defendant's counsel concede 
that if the application for this patent was 
made in 1S53 instead of 1864, then these ob- 
jections have no application, because no use 
whatever was proven in this coimtry, nor 
was the patent issued in England before that 
date. If the application made in 1864 was 
but a continuation of the proceeding launch- 
ed in 1855, so that we may consider the ap- 
plication then made as that upon which the 
patent rests, neither the two years' period 
under the one section nor the six months un- 
der the other would apply. That within the 
meaning of these provisions, where successive 
applications are made in the procuration of a 
patent, where there is no proof of actual aban- 
donment, the subsequent application will be 
deemed a continuation of the first is fully 
sustained by the following adjudications. 
Bell V. Daniels [Case No. 1,247], Leavitt J-, 
S. D. Ohio, 1858. The application filed Jan- 
uary, 1838, was then rejected. There was no 
withdrawal. In March, 1840, a new applica- 
tion was ffled, and a patent granted 1840. 
The court say: "This question is decided by 
section 7 of the act of 1836. That section pro- 
vides that when a patent is refused the ap- 
plication shall still be in force, unless the ap- 
plicant, in a manner pointed out, elects to 
withdraw it." Blandy v. Griffith DEd. 1,529], 
S. D. Ohio, Swayne, J., 1869. The applica- 
tion filed May 3, 1856; June 15, 1857, reject- 
ed on appeal; May 26, 1S5S, last application 
filed; patent granted August 3, 1858. Sales 
by inventor continuous from summer of 
1855. The applicant never exercised his right 
of withdrawal. Justice Swasnie says, "The 
application of May 26, 1858, was in itself too 
late; but we think it may be properly held 
to have been in the nature of a petition for 
th^e review of the previous rulings, and to 
have related back to the prior application, 
and that the final action of the commissioner 
was not original and independent action, but 
a renewal and elongation of the former pro- 
ceedings, and a reversal of the previous re- 
jections." In Godfrey v. Eames, 1 Wall. [68 
U. S.] 317, application January, 1855; re- 
jected May, 1855; withdrawal and new ap- 
plication, 1857; sales in fall of lSo4; patent 
granted March 2, 1858. Justice Swayne, de- 
livering the opinion of the court, said: "In 
our judgment, if a party choose to withdraw 
his application for a patent and pay the for- 
feit, intending at the time of such withdraw- 
al to file a new petition, and he accordingly 
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do so, the two petitions are to tie considered 
as parts of the same transaction, and both 
as constituting one continuous application 
within the meaning of the law." Pages 325, 
326. All the following judgments sustain and 
apply the same principle. The last applica- 
tion is deemed an indivisible part of the pro- 
ceeding commenced by the first They all 
hold that the original application is that upon 
which the law considers the patent depends. 
Olark V. Scott [Case No. 2,833], Blatchford, J.; 
Singer v. Braunsdorf [Id. 12,897], Blatchford, 
J.; McJIiUin v. Barclay Ud. 8,902], McKen- 
nan, J.; Johnsen v. Fassman [Id. 7,365], 
Woods, J.; Jones y. Sewell [Id. 7,495], CUf- 
ford, J.; Adams v. Edwards [Id. 53], Wood- 
bury, X; Adams v. Jones [Id. 57], Grier and 
McCandless, JJ.; Sayles v. Chicago & N. W. 
R. Co. [Id. 12,414], Drummond, J. These de- 
cisions dispose of the objection that the rights 
of the patentee were forfeited because the 
application was not made in time. This 
disposition of the objection of forfeiture ren- 
ders unnecessary what we should otherwise 
deem it proper to show, that in order to sup- 
port that part of it resting upon the issuance 
of a foreign patent, proof should be given 
connecting the complainant with its procura- 
tion. 

No objection was more strenuously urged 
than that predicated upon Grodfrey v. Eames, 
1 WaU. [68 U. S.] 317, which the defendant 
claims intimates that there may be an aban- 
donment in fact, intermediate the first and 
succeeding applications, which will so sever 
the proceeding as to make the patent rest in 
legal contemplation upon the last, and, if two 
years before it the thing has gone into pub- 
lic use with the consent or allowance of the 
patentee, it shall be deemed abandoned. To 
answer this objection, and negative the idea 
that Cummings, by his delay in the prosecu- 
tion of his claim, intended to abandon it, 
the complainants have put into the record 
voluminous proofs, showing a continuous and 
persistent assertion of his right and intention 
to maintain it. The testimony shows nu- 
merous and fruitless attempts to procure as- 
sistance to defray the expenses of his appli- 
cation by offering shares of the patent, if ob- 
tained, and otherwise, and in the later periods 
of his delay such a degree of ill health, pover- 
ty, and general depression on his part, as 
shows good reason why he did not prose- 
cute more vigorously his application. The 
facts do not warrant, nor was the argument 
pressed, that there was fatal delay prior to 
1859. At that time, Cummings had become 
insolvent, and his health seriously impaired 
by chronic diseases, which ultimately termi- 
nated his life. The testimony leaves no room 
for doubt that after this period he wholly 
ceased to furnish any considerable part of the 
support of his family. His wife's small separate 
property was first mortgaged and then sold, 
to procure what is proved to be the small and 
sometimes too scanty expenditure upon which 
they lived. The praiseworthy efforts of his 



wife as the keeper of a boarding-house, the 
pawning of her few personal ornaments, and 
her general care and support of a diseased 
and dispirited husband, present a picture as 
affecting as it is demonstrative of Cummings' 
inability, from sheer poverty, to prosecute his 
application. The only diligence of which, in 
his physical and pecuniary condition, he was 
capable, he manifested by such a constant 
reiteration of his rights as showed that the 
idea, in the words of some of the witnesses, 
"had taken complete possession "of his mind," 
and incapacitated him for all other business. 
His offer pf portions of the future patent 
were frequently repeated during the whole 
period till 1864, when, after its partial use 
by the profession had demonstrated its util- 
ity, for the first time his proposition was ac- 
cepted, the means obtained, and the patent 
procured. His history and condition during 
this entire time exclude the idea that he in- 
tended to abandon his claim. The prima 
facie evidence of a contrary intention spring- 
ing from the fact that he did make the last 
application is not overcome by the evidence 
aliunde, but is proven to be consonant with 
the real intention of the inventor. 

There is one most remarkable feature in 
several of the discussions of this subject be- 
fore other tribunals, and which with great 
emphasis presented itself in this. We do not 
refer to it to censure counsel in the present 
cause, as those of equal eminence have else- 
where, in the presence of excited defendants, 
made similar denunciations. That Goodyear 
should have a patent for vulcanite, and com- 
pel dentists to pay a royalty for using it. 
and that Cummings should procure a patent 
for a dental plate made of that same sub- 
stance, and compel them also to pay a tribute 
for its use, is treated as an astounding novel- 
ty and an atrocious fraud. The accident 
that subsequent transfers have lodged the 
present patent in the same hands which held 
that of Goodyear, presents to the unprofes- 
sional mind, unacquainted with the wholly 
distinct character of the two rights, plausible 
grounds for this unfounded criticism. A 
large share of tlie strong feeling and the 
strong conviction that injustice has been 
done the dental profession has sprun<? from 
what seems to us a wholly unjustifiable per- 
version of the most familiar truisms in pat- 
ent law. It is but the simple— the every day 
recurring— case where one patentee employs 
the invention of a prior one. In sudi in- 
stances, it must be true that he who uses the 
manufacture or article which involves both, 
must pay a royalty to each inventor. Cum- 
mings' invention neither authorized him nor 
any one else to use the invention of Good- 
year, nor could the latter make these dental 
plates with his material -without the consent 
of Cummings or his grantees. When Good- 
year's patent expired he and his associates 
had just as much right to become the as- 
signees of Cummings as any other citizen. 
The accidental circumstance that the same 
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man issued licenses fii'st under one patent 
and then under the other is unimportant and 
-even trivial. Such instances in this depart- 
ment of business are very frequent, and the 
■union of such interests, instead of being in- 
jurious, is beneficial to the public, not only 
from the economy but the convenience of 
procuring licenses. Self-evident as all this is 
to the legal profession and to those dealing 
in this species of property, an impolitic and 
much-to-be-regi'etted impression has been 
<jreated in the minds of the dental profession, 
that they have been ^nronged and actually 
oppressed by what has been termed "the 
mercenary marrjage or illicit connection of 
these two rights." It would seem too evi- 
dent to require additional illustration that 
the rights under this patent, and the obliga- 
tions of those who use it, are in no way 
changed in the slightest degree by the im- 
material fact that Goodyear once had a pat- 
ent for vulcanite that has now expired. Its 
use is free alike to the dentists and these 
complainants. The one charges and the other 
pays neither more nor less than if vulcanite 
was a natural substance common as ordi- 
nary clay. It is the real valve of Cummings' 
Invention alone which is sold, and which 
they purchase or not, as they please, being 
free to use vulcanite without any royalty 
whatever, for any purpose not involving his 
invention. 

Our purpose in thus referring to a few of 
the reasons which induce us to decide this 
case in favor of the complainants upon prin- 
ciple, irrespective of the prior adjudications, 
has been to suggest to the numerous other 
defendants having lite cases pending what 
we believe to be the uselessness of additional 
argument before subordinate tribunals. It 
this patent is to be held invalid after so 
many judgments sustaining its validity, we 
are clearly of the opinion that it should be 
done by the court of last resort. The inter- 
ests of the numerous defendants now liti- 
gating in the circuits would be far better 
promoted by an early appeal to the supreme 
court than in wasting so much time and 
money by the creation of numerous similar 
records, and paying for repeated arguments 
before coordinate -courts. We do not think 
they can be effective there without a viola- 
tion of the well-established and necessary 
principle to which we referred in the outset, 
which renders authoritative upon us the long 
list of adjudications elsewhere rendered. 

Decree for complainants. 

See 102 U. S. 222, and Smith v. Goodyear 
Dental Vulcanite Co., 93 U. S. 486. wherein the 
principles of this opinion were affirmed. 

[For other cases involving this patent, see 
note to Dental Vulcanite Co. v. Wetherbee, 
Case No. 3,810.] 
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District Conrt, D. Maine. Feb., 1876. 

Partxekship— Conduct as Estoppel — Verbad 
Admissions. 

1. A partnership does not exist from an agree- 
ment to form one in the future. 

2. An advance of money by one to another in 
contemplation of their becoming co-partners at 
a future time does not work a copartnership. 

3. The conduct of parties alleged to be partners 
is competent evidence to show the copartnership. 

4. Conduct to estop one from denying that he 
was a partner in a business firm at the time of 
its bankruptcy, and liable for its debts, must 
have been so open and notorious that all the 
creditors believed him to be a partner in the 
firm, and were thereby induced to become its 
creditors. 

5. Verbal admissions, from the inability to 
correctly hear, understand, remember and com- 
municate the precise conversation, are usually 
unreliable and unsatisfactory testimony. 

In bankruptcy. Petition by the assignee 
of a bankrupt to expunge and disallow the 
claim of a creditor, proved, and allowed 
against the bankrupt estate by the register, 
upon the ground that the bankrupt and cred- 
itor were copartners and not debtor and cred- 
itor. The creditor by answer denied the co- 
partnership, and proofs were taken. The 
matter was heard by the court, all right of ap- 
peal being waived. 

Moses M. Butler, for petitioner. 
Thos. H. Haskell and William L. Putnam, 
for respondent 

FOX, District Judge. , Wm. N. Goold com- 
menced business in this place as a banker on 
the 24th day of June, 1872, in the banking 
rooms of the late Second National Bank, of 
which institution he had been the cashier for 
nearly three years immediately preceding. 
He continued in the banking business until 
the 4th of May, 1875, when he failed. At the 
June term of this court he was adjudged a 
bankrupt on the petition x)f his creditors, and 
Franklin J. Rollins was chosen his assignee. 
The business was carried on by him in the 
name of the Bank of Portland, with an al- 
leged capital at its inception of $10,000. 
Goold had numerous depositors, and among 
others Moses B. Clements, formerly a member 
of the firm of E. Churchill & Co. His first 
deposit was on the 29th of December, 1873, 
and deposits were continued by him from time 
to time until December 30, 1874, at which 
date the total to the credit of Clements on this 
account was $32,984.47, nothing having at any 
time been drawn therefrom. 

In April, 1874, Clements commenced another 
deposit account with the Bank of Portland, 
which was designated on the books as special. 
This account was kept along until the failure 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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of the bank, large deposits being made and 
cliecks drawn ttiereon, with a balance due to 
Clements at the failure of the bank, upon this 
special account, of $2,968.45. Both these 
sums Clements has proved against the estate 
of Goold, and the assignee has petitioned this 
court to disallow these claims on two grounds: 
1. That Clements was a partner with Goold 
in the business transacted imder the name of ■ 
the Bank of Portland. II. That Clements 
was not a creditor by reason of his withdrawal 
from the concern of more than $42,000, for 
which he was indebted to the Bank of i?ort- 
land, and which should be allowed in offset 
of the claims so proved by him. 

The parties have entered into a written stip- 
ulation that my decision shall be final and 
conclusive between them, the right of appeal 
being waived. By this agreement it becomes 
my duty not only to pass upon the right of 
Clements to this large sum of money, but I 
am compelled to determine which of these 
parties, Clements or Goold, is, in my opinion, 
unworthy of confidence, as their sworn state- 
ments in respect to the points in controversy 
are wholly irreconcilable. Before this case 
was brought before me, I was entirely unac- 
quainted with these parties; but it is conced- 
ed on both sides that up to the time of the 
failure, each of them sustained in this com- 
munity the reputation of upright, honest, 
truthful citizens, neither whom had ever been 
suspected of dishonesty of any description. 
The responsibility of deciding between them 
now devolves upon me, and however much 
my opinion shall reflect upon one of them, I 
have endeavored to ascertain the truth by as 
careful and complete an examination of their 
statements and of the evidence relating there- 
to as is in my power,<and will now, as briefly 
as possible, declare my conclusions and the 
reason therefor. 

Clements and Goold were examined at great 
length before the register respecting these 
transactions, and their examinations have 
been read in evidence. Clements has also 
been recalled at the hearing. In relation to 
the copartnership between them, Goold states 
that in December, 1873, he and Clements had 
an interview on the subject He showed him 
his books and accounts, explained them to 
him as fully as he could, and Clements prom- 
ised to take the matter into consideration. At 
the second interview he says: "I told Clem- 
ents that as I needed more funds to carry 
on the business. I thought the best I could 
do would be to take a partner. Clements ask- 
ed how much capital I should expect to off- 
set my business and capital in general co- 
partnership, and I told him $40,000 would be 
a fair equivalent to offset my business in an 
equal copartnership. Clements at first de- 
murred, but finally agreed to that sum. He 
stated that his funds were so invested that 
he could not put it all in at once, but that he 
could within six months, by realizing his in- 
vestments, get in about $30,000 as he thought, 
and that if he could make satisfactory ar- 



rangements he would get in the balance as 
soon as possible, but that it would have to 
come from the firm with which he was for- 
merly connected. I then told him that I had 
always dreaded having a partner, that I would 
not go into business with any live man until 
he had been in and out my place of business, 
had become familiar with the business and 
my ways of transacting it, and I had become 
thoroughly acquainted with his ideas and 
methods of doing business. .1 told him tliat 
I was short of funds, and that if he wished 
to go into the business, he could, as he could 
realize on his securities, put the money into 
the business of the bank, and I could give 
him collateral security therefor in the shape 
of notes of my discounted loans, and he should 
come into my place of busines, make his head- 
quarters for business purposes there, to ena- 
ble us to become familiar with each other and 
our methods of transacting business, and then 
at the end of one, two or three months, as I 
expressed it, if we liked one another and 
could agree upon terms of copartnership, we 
would enter into a copartnership In the busi- 
ness. He agreed to my proposition, came in 
and made my place of business his head- 
quarters for business purposes, commenced 
putting in money the last of December, 1873, 
and continued putting in money until May, 
1874. He had deposited over ?30,000 in the 
business for which I had given him collaterals 
as agreed. About the last of May, 1874, I 
told him that I thought it was time that we 
came to some conclusion in regard to our 
copartnership; and in talking the matter over, 
he expressed himself as entirely satisfied, 
both with the business and my method of con- 
ducting It; and we talked over the matter of 
copartnership and made the following agree- 
ments: First, that Clements should offset my 
business with $40,000 additional capital, my 
division to be considered as $40,000 in any di- 
vision of profits, making it an equal copart- 
nership; that all profits and losses were to be 
equally divided; that neither of us should en- 
doise commercial paper, sign bonds or other- 
wise render ourselves financially liable out- 
side of the concern; that when any division 
of the profits was made, it should be at the 
rate of seven per cent. About this time, he 
gave up and returned to me, to be replaced as 
a part of the loan of the bank, all the col- 
laterals which he had received from me that 
were then in his possession, and he also spoke 
of giving up his bank book containing the 
credit entries of the money he had already 
contributed towards his proportion of the 
capital. I told him^he had better wait until 
our copartnership papers were drawn; and a 
short time after this, I spoke In regard to mak- 
ing copartnership papers, and he wished to 
delay It, saying that he wanted to defer it a 
short time; that Mr. John Lynch wished him 
to take an interest In a scheme at "Washington. 
After that, he gave numerous excuses for de- 
laying the execution of the papers, and finally 
as an excuse, that his name was on outside 
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paper as an endorser; that he was obliged by 
circumstances to continue it to keep his busi- 
ness matters along- and for his good. This 
was his excuse up to the time of the failure, 
and the articles of copartnership were never 
executed." 

Clements in his examination states, "At 
the time I began my deposits in December, 
1873, there was a tails: between Goold and 
myself about going into partnership. I was 
to put in §20,000 to §30,000 and have col- 
laterals, with the privilege of trying three 
months or more to see how I liked the busi- 
ness, and to have interest at seven per cent 
on my money deposited in case I did not 
like it I was to draw out my money at 
any lime. In case I stayed and liked the 
business, I was to have a percentage of the 
profits. The percentage was not agreed 
upon. He required §30,000 as an equivalent 
for his business and capital. I was not 
willing to give so much. The question as 
to the percentage I was to have, if I went 
in, was never settled. I received collaterals 
from Goold which were kept by me in my 
trunk in Goold's vault When I went to 
Boston I left some of the notes outside, so 
that he could take them in my absence and 
make them good. He complained that he 
could not get at the notes as they were 
coming due in my absence, and I took them 
out of my trunk and left tliem in the vault, 
Goold agreeing to make them good at any 
time. I was absent a good deal of the time. 
Goold gradually used up all the collaterals, 
and they melted away in August and Sep- 
tember, 1S74; were all gone by the last of 
September, or 1st of October. I had the 
privilege of the small room at the bank as 
my office," .which opens out of the bank. It 
was definitely settled January 1875, about 
the third week, that I should not be a part- 
ner. Goold showed me the result of his 
business for the year on a half sheet of paper. 
I told him that was no business for two, 
but that it was good for him; that I would 
not withdraw my money to injure him until 
I found some business where I wanted to 
use it He' replied I could have it any time. 
There was no settlement made in February, 
I spoke to him about making good my col- 
laterals, and . he replied, he was using a 
good many notes at the Everett just then, 
but would make it good soon. I had the 
utmost confidence in Goold's honesty, and 
had heard of no losses and felt safe." Clem- 
ents testified that he never did agree to 
become a copartner with Goold, and that 
he informed him in January that it was 
his determination not to form a copartner- 
ship under the option which he claims to 
have had until that date. 

Goold and Clements substantially agree in 
these particulars; tiiat the deposits made by 
Clements were so made by liim originally, 
with a privilege on his part to become a 
partner in the concern on his contributing 
a fixed sum as capital, the precise amount 



of which sum, however, is in dispute be- 
-tween them, and that if Clements did not 
elect to form the copartnership, he was to 
receive back his money with interest at 
seven per cent.; that he occupied for his 
own pm-poses the small office connected with 
the b.anking-room, and deposited from time 
to time his money in the bank amounting- 
on the 1st of June, 1874, to §25,784. 

At this point, the conflict between them 
arises; Goold swearing that previous to that 
date, in May, they entered into a definite 
and complete agreement to become copartners 
together in this business; that Clements then 
exercised the option which up to that date 
he had, whether he would or not become 
a partner with him; that he made his elec- 
tion and agreed so to do, and that from 
that time forward to all intents and pur- 
poses he was an actual partner with Goold 
in the business there transacted under the- 
style of the Bank of Portiand. 

Clements stoutly denies that any such ar- 
rangement was then completed and deter- 
mined upon; but on the contrary, he avei* 
that everything between them - continued in 
the same uncertain, indefinite condition, as 
it had originally been; that there was no- 
change whatever in their relations, and that 
he did not then, or at any time thereafter, 
agree to become absolutely a copartner witlx 
Goold; that the right of election so to do- 
still remained to him, as it had been from 
the first, until the latter part of the follow- 
ing January, when he notified Goold of 
Ms determination not to become a partner 
in the concern. The difference in the sworn 
statements of these parties is manifestly ut- 
terly irreconcilable, and one of them has- 
testified falsely in relation to this matter; 
these were matters personal to themselves, 
their own personal contracts and agree- 
ments, within their own personal knowledge, 
and in regard to which there can be no^, 
question from failure of memory or by rea- 
son of mistake. 

According to Goold's statement, this co- 
partnership was agreed upon between them 
the last of May, 1874, and continued in 
full force until the failure of the bank the- 
May following. We may with great pro- 
priety, and probably with great profit, in 
determining whether these parties ireere co- 
partners, examine with care their actions- 
and conduct and their connection with the- 
business of this concern during this year, 
and what each of them did in relation thei-e- 
to. The old maxim that "actions speak 
louder than words" is not without much 
truth; and whether these parties did or not 
thus sustain the relation of copax'tners, we- 
certainly ought to be able to find out, if 
we can ascertain and scrutinize thek* con- 
duct during this long space of time. 

And first, let us examine Goold's transac- 
tions and conduct, and from them learn 
whether a copartnership existed between 
him and Clements. According to his state- 
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meat, the capital, after the formation of 
the copartnership, was to be $50,000. He 
had contributed $10,000 and Clements $25,- 

000 or $26,000, and was bound by his agi'ee- 
ment to make good the balance. Previous 
to that time, Goold's return under oath to 
the collector of internal revenue set. forth 
his capital at $10,000. On the 31st of May 
and the 30th of November, 1874, he made 
his returns for the preceding sis months as 
required by law, in each of which he stated 
his capital, as before, as being only $10,000; 
and he included as part of his deposits the 
amount standing on his books to the credit 
of Clements. In October after the failure of 
the bank, his return was that his capital 
was wholly lost Each of these returns was 
after the alleged copartnership was formed, 
and after Clements' deposit had becon*; a 
part of the capital of the bank as Goold now 
swears. But these returns by him under 
oath do not indicate any increase of capital 
from any source; and it is certainly extraor- 
dinary that he would deliberately commit 
wilful perjury in this matter, by thus mis- 
representing the amount of his capital, when 
by thus doing, he could not possibly derive 
any advantage therefrom, as it would not 
in the least affect the amount of tax to be 
paid by him, whether this sum was included 
in capital or in his deposits, as it was liable 
to be taxed at a like rate under either head. 

Again, the business was carried on under 
the style of the Bank of Portland; but so 
far as it appears, Goold .was the sole party 
held forth to the world by his advertise- 
ments, letters and other documents, both be- 
fore and after the alleged partnership was 
agreed upon, as beneficially interested in 
ttiis business. There is no satisfactory evi- 
dence that on any occasion after May, 1874, 
did Goold represent tliat Clements was his 
partner; but so far as is shown, he, and 
he alone claimed to be the party in interest 
in the business which he carried on in the 
name of the Bank of Portland. Subsequent- 
ly to May, this business was wholly man- 
aged and controlled by Goold, the same as 
it had previously been. His clerk was not 
aware of any change in the relation of these 
parties. No entry anywhere appears upon 
the books, nor was any memorandum of 
any kind made, to indicate that Clements 
after May had become jointly interested in 
this business. In every respect, so far as 

1 can discover, everything was in statu 
quo, and Goold controlled the whole busi- 
ness without consulting or advising with 
Clements relative to the business of tlie 
Tjank, as it would have been expected he 
would have done if Goold's statement is 
true. If Clements or any other person was 
interested jointly in this business with Goold, 
we should suppose that Goold would have 
kept an account of the expenses of the bank, 
and of the profit and loss which accrued; 
but nothing of the kind was done by him, 
and no entries are anywhere to be found 



which give any information of the profits 
or expenses attending the business after the 
date of the alleged copartnership. 

Certainly this is not the usual course 
adopted between parties when such rela- 
tions exist, as there would be no means of 
determining the profits which each would 
be entitled to at the close of the business. 
In some instances, bills against Goold have 
been found amongst the papers which have 
been paid by him, and which contain 
charges, some of which were personal to 
himself, while others were on account of 
the business of the bank and a proper chai'ge 
in its expenses; but Goold is not shown by 
any entry whatever to have apportioned 
them or charged the copartnei*ship in any 
way therefor. 

Goold swears that tlie capital which Clem- 
ents was to contribute to the concern was 
to be $40,000. On the 1st of June, 1874, 
only $26,000 had been paid in by Clements; 
this amount he increased by a deposit of 
$1,000 in June, $3,000 in July, $1,600 in No- 
vember, and $1,500 in December, making in 
all about $33,000. It is shown that, during 
all the time after the 1st of June, the bank 
was in very great need of -assistance. Goold 
was very frequently compelled to obtain in 
Boston, a re-discount at 8, 10, or 12 per cent., 
with sometimes a commission of one-fourth 
of one per cent., notes which he had dis- 
counted at TVio; and his necessities were so 
great that, during this time, he remitted 
hundreds of thousands of dollars through 
the express company, depositing the amount 
at the oflace in this city, and thereupon, no- 
tice was sent to the oflSce of the company 
in Boston by telegi-aph, who would on the 
same day, by check or cash, pay this amount 
on Goold's account into the Everett National 
Bank. All this was attended with the ex- 
orbitant express charges, of one-fourth of 
one per cent, for doing the business in this 
way, and frequently with the loss of one 
day's interest charged by the Everett Bank. 
The money thus paid by Goold, was fre- 
quently obtained by him from other banks 
in Portland on sight drafts on Boston, drawn 
by him on the Everett, which had to be 
provided for by him in a similar manner 
the day succeeding. "Would Goold have in- 
curred such heavy losses by the large dis- 
counts which he had to allow, and by such 
express charges, if he then had the right 
to require Clements to conti'ibute to the 
capital of the bank the amount he had 
agreed, a considerable portion of which was 
never paid by him? Would he not rather 
have fully advised Clements of the manner 
in which he was conducting the business, 
and of the heavy losses and expenses to 
which they were thus subjected, a large 
portion of which would have been avoided, 
if Clements had paid into the concern the 
balance of the amount which he had agreed 
to conti'ibute as capital, and which at any 
moment he was able to make good if re- 



[10 Fed. Cas. page 765] 

quired so to do by the terms of a copart- 
nership? 

M. C. Patten, a yery skilful and Intelli- 
gent accountant, has, with great labor, ex- 
amined the books and vouchers of the Bank 
of Portland from the time of its beginning 
business, and carefully compared, them with 
the accounts rendered by the Everett Na- 
tional Bank; and he states that "from the 
day the Bank of Portland commenced busi- 
ness until the day of its failure, there was 
not a day in which its books were correct." 
The very first day, a false entry was made 
of §5,000 remitted to the Everett National 
Bank; and from that time onward, the books 
are a complete tissue of false entries, as 
for instance, Mr. Patten says "the boolis of 
the Bank of Portland showed to its credit 
as due from the Everett Bank on an aver- 
age about §20,000 more than the Bank of 
Portland was entitied to." On July 23, 1874, 
there is charged on the books of the Bank 
of PorUand to the Everett Bank $33,000, not 
one dollar of which was ever remitted. This 
was done by Goold to reduce his "cash 
items," which had been accumulating and 
carried along for some time; but on what 
account they originated does not anywhere 
appear; nor is it shown that the bank ever 
derived the least advantage therefrom. It 
is hai'dly to be believed, that if such whole- 
sale fi'audswere thus perpetrated by Goold in 
the management of the business of the bank, 
they could have been entirely concealed 
from Clements, if he was a general partner, 
talcing that interest in the management of 
the affairs of the bank which a partner 
having so large a sum at stake in its wel- 
fare would ordinarily be likely to do, espe- 
cially when it appears that he is a mer- 
chant of extensive experience, was in and 
about the bank much of the time, and if a 
partner, would have had access to the books, 
correspondence, and all other papers. The 
risk of discovery of his frauds was so great 
and constant, that I cannot believe Goold 
would have so conducted, if he was liable 
to detection by a partner at any moment. 

From the day of the commencement of its 
business until its close, the ledger of the 
bank purports to show its daUy condition; 
and it there appears that from day to day 
the capital of the concern was daily entered 
by Goold as $10,000. No change was made 
by him in this entry after May, 1874, when 
as he says Clements' deposit had become a 
portion of the capital; but this deposit of 
$32,000 from day to day is carried forward 
to Clements' credit until the failure of the 
bank, as a deposit by him, and the capital 
remains but for the original amount. Would 
this have been so, if during all that time 
the condition of things was entirely the re- 
verse, and Clements was no longer a de- 
positor of this sum, but a copartner who 
had increased the capital fourfold by his 
additions thereto? A daily falsehood of this 
kind, it is hardly to be believed Goold 
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would have so persistently and daily reit- 
erated. 

Goold's personal expenses during this year 
were quite large, probably more than $2,500, 
all of which were paid from the bank; but 
there is nothing whatever entered on any 
book of the bank to show what amount was 
withdrawn by him on his account, or for his 
own personal use. This, cei'tainly, is not the 
usual manner in which copartners deal with 
the copartnership estate; and such proceed- 
ings would render it impossible to adjust 
between them any settlement of their af- 
fairs; and if it may be said that these sums 
were probably entered elsewhere by Goold, 
the objection in that case would be equally 
cogent, for where a copartnership exists, the 
books of the copartnership should exhibit 
the true state of the accounts with the in- 
dividual members; and whenever a party 
has so kept the books of a concern as no- 
where to indicate therein that any other 
person than himself has any interest in the 
business, we may well infer from his silence 
that he is the only party interested. 

On May 25th, 1875, Goold made an assign- 
ment of all the assets of the. bank to J. H. 
Drummond, to secure him for procuring bail 
for Goold. This instrument was carefully 
drawn by counsel. There is a fuH schedule 
of all the unpaid notes which had been dis- 
coimted at the Bank of Portland, and which 
were pledged to the Everett Bank, as is 
set forth in the assignment, but subject to 
that pledge; they are assigned by Goold as 
his own private individual property, and for 
his own individual benefit and advantage, 
and to be accounted for to him when the 
purposes of the assignment were accom- 
plished. Surely, this was not the action of 
a copartner, dealing with the copartnership 
effects; and if Clements as a copartner was 
a joint owner in this property, Goold would 
never have undertaken to transfer these 
notes, as if they were his sole property. 
Such an act by him is a most dh-ect and 
positive assertion that the property was his 
alone, to deal with as he chose, for his 
own use and advantage, and that no one, 
either partner or any one else had any right 
whatever to forbid his so dealing with it 

On the 22d of June, 1875, Goold, in obe- 
dience to the order of this court, made his 
return under oath of a list of his creditors, 
and upon that list he has entered the name 
of Clements as a creditor for both of these 
claims now presented by him. If Clements 
was a copartner with him in the business 
of the bank, Goold has committed perjury 
in returning him as a creditor for these 
large sums, while if he was not a partner 
with him, this statement of Goold is abso- 
lute verity. Clements joined in the petition 
with the other creditors praying to have 
Goold adjudged a bankrupt If he was a 
partner, he would hardly have aided as a 
promoter of such a movement; nor woiQd 
Goold have sanctioned it by his silence, as- 
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for this cause lie could have defeated the 
petition against him, and it is within the 
knowledge of the court, that he was not 
willingly decreed a bankrupt, but delayed 
and protracted the adjudication as long as 
possible, demanding a jury trial, and com- 
peUing the petitioners to be present at Ban- 
gor prepared for trial. In his conversation 
with Edward Gould in July, 1874, when in- 
formed by him that he understood that 
Clements had gone in as a pailner, and that 
if he expected any credit he must advertise 
and make it known, "WiUiam N. Goold stat- 
ed, that he and Clements had not got the 
matters fixed, and that Clements was not 
ready to complete the partnership so as to 
advertise. 

On Feb. 2, 1875, in reply to a letter from 
Edward Russell's agency in Boston, Clem- 
ents wrote denying his liability for any of 
the transactions of the bank. Upon receipt 
of this letter, the bank was disrated at this 
agency, and thereby its standing materially 
impaired. Goold was informed of Clements* 
reply," but did nothing to contradict this 
statement of Clements, In no way or man- 
ner did he proclaim that Clements was his 
copartner; but he continued the business in 
all respects as before, holding forth that his 
capital was only $10,000, and that he was 
the party solely interested in the business. 
Every check, draft and endorsement after 
that date, so far as it appears, were executed 
by him in his individual name, without the 
least intimation that any other party thereby 
incurred any liability. If Clements were then 
really his partner^ we cannot but believe that 
Goold woiild have been highly indignant at 
Clements' false statement and denial of his 
connection with the bank, and that the mer- 
cantile -agency with the public at large would 
have soon been advised by him of the real 
condition of affairs. 

Goold's first disclosture of a copartnership 
between himself and Clements was made in 
his affidavit of Aug. 2, 1875, in which he 
swore that "on or about the 1st day of Jan- 
uary, 1874, having before that time loaned 
me money for use in the Bank of Portland 
for which Clements held collateral security 
in part, he surrendered said seeui-ity and 
agreed to go into said business with me, fur- 
nishing the money then in said Bank of Port- 
land as part of the capital, and agreed to 
divide equally with me the profits and loss 
of said business." But in his examination, 
Goold states the copartnership wag agreed up- 
on the last of May, 1874, and that the amount 
of capital which Clements agreed to put in 
was ?40,000, thus contradicting his former 
affidavit in two material particulars; to wit: 
the date of the formation of the copartner- 
ship, and the amount of capital to be fur- 
nished by Clements, thereby demonstrating 
that no reliance can be placed on his state- 
ments in relation thereto. 

Did the conduct of Clements after May, 
1874, denote that he had become a partner in 



this concern? On an examination of all the 
testimony, I find nothing to have been done 
by him, which authorizes me to infer that 
there was any change in his relations to the 
bank from the commencement to the termina- 
tion of his deposits. If he became a copart- 
ner in May, 1874, we certainly should expect, 
after that date, to find that in some way he 
would make manifest his new position; that 
he would assume some duty in its manage- 
ment and direction, and would not permit 
the whole charge and control to remain with 
Goold as if he were solely Interested. It 
must be remembered that if Clements had be- 
come a partner, his interest was fourfold that 
of Goold, and for an amount, which consid- 
ering his means, we may well suppose would 
induce him to give his own personal super- 
vision, to some extent at least, to the busi- 
ness; yet so far as appears, his conduct was 
in all respects the same as when it is ad- 
mitted he was a simple depositor, having 
placed his funds in the bank with the ex- 
pectancy of becoming Interested as a partner 
at some future day, if experience should sat- 
isfy him that it would prove to his advantage. 
We do not find that he kept any of the ac- 
counts of the bank, or ever received or paid 
out any of the money; and on but one or 
two occasions at the most, and in the absence 
of Goold, did he ever advise or direct about 
any loans or discoimts, although he was ordi- 
narily in the office adjacent to the banking 
room, which he used for his private purposes. 

If he were a partner, we cannot but suppose 
he had access to the bank books and all the 
correspondence; and if so, as a merchant, 
he must very soon have discovered Goold's 
method of obtaining re-discounts of his loans 
at a heavy loss, and almost daily remitting 
funds by telegraph at a cost perfectly ruin- 
ous, all which Clements by his means and 
credit could have at once prevented, and 
which he certainly would have done to save 
his proportion of the capital, to say nothing 
of any profits which were more than con- 
sumed by Goold's proceedings. If he was 
not aware of these pi'oceedings, it is, to my 
mind, strong proof that he was not Goold's 
partner, as any one of reasonable business 
sagacity could have ascertained without 
much difficulty the method in which Goold 
was conducting his business. Almost every 
\veek the correspondence between the Ever- 
ett Bank and Goold, on file in the bank, 
woifid have disclosed to him Goold's man- 
agement. 

Again, if he were a partner, his curiosity 
would have prompted him at some time to 
compare the monthly statements rendered by 
the Everett with the accounts with that 
bank as standing on the books of the Bank 
of Portland; and he would at once have 
found a very great discrepancy, as Patten 
says; generally of more than $20,000,' which 
must have put him on inquiry, and would 
have disclosed to him Goold's necessities and 
the sti'aits to which he was reduced to carry 
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on the bank. So long as Clements was 
merely a depositor, lie might well rely on 
Goold's exhibit presented on a small piece of 
paper, or on the daily balance as set down 
in the cash book. But partners, with so 
large an amoimt involved, wonld not for a 
whole year restrain their investigations with- 
in such nai'row limits, but would become 
conversant with the real condition of things 
which ordinary inquiry would make mani- 
fest; for it must be remembered, that during 
this time 'Clements was not personally en- 
gaged in extensive business, but was com- 
paratively a man of leisure, who, it must be 
believed, would frequently avail himself of 
the opportunity to ascertam for himself, 
whether the copartnership was or not well 
managed, and likely to prove advantageous 
to him. 

It is not denied that Clements had for a 
long time been a prosperous merchant and 
a member of a fii*m doing a large and ex- 
tensive West India business in this place; 
and he must have become well acquainted 
with the methods generally adopted by skil- 
ful merchants and accountants in transact- 
ing and carrying on their business; and he 
cannot but have known that expense ac- 
counts, accounts with profit and loss, and 
individual personal accounts with each mem- 
ber of the firm were requisite for a proper 
aidjustment between them of the affairs -of a 
copartnership. His investigations as a co- 
partner would have shown him that not a 
single one of such accounts were to be found 
on the books of the Bank of Portland, which 
though they were not absolutely necessary, if 
Goold was the sole parly in interest in the 
business, were indispensable, if Clements 
were interested with Groold in the profits, and 
which he would, undei* such circumstances, 
have insisted upon. 

If Clements was a partner, he could not 
but be aware that his name added greatly to 
the credit and strength of the bank, and that 
the institution must have derived great ad- 
vantage from its publicity. For the common 
benefit, therefore, he would have done all in 
his power to disclose his connection with the. 
bank; but instead of so doing, on Feb. 2, 
1875, when applied to by Russell's agency at 
Boston to state whether he was "personally 
liable for the obligations incurred in the 
com'se of business of the bank," he replied 
on the same day, "I don't know that I am 
at this time liable for any of its transactions, 
although I have $30,000 deposited in the 
bank, in the expectation of joining Mr. Goold 
in its business." This reply was perfectly 
suicidal to the bank, if he was a partner, as 
he could not but know that its credit woidd 
be much impaired thereby; and we cannot 
believe that one really a partner in a concern 
would adopt a course so manifestly detri- 
mental; especially as he must have known 
that it was for Goold's interest forthwith to 
deny its correctness and insist on their joint 
liability as copartners. 



The learned counsel for the assignee has 
very properly called the attention of the 
court to the conduct of Clements in three 
particulars, as bearing upon the matter of 
partnership; first, that Ms deposit of §11,- 
750, February 10, 1873, was not in cash, but 
was the net proceeds of certain notes dis- 
counted for him at the bank and passed to 
his credit, Clements thereby losing tlie 
amount of the discount. Two answers may 
be given to this objection; one, that the dis* 
counts were had in Februai-y, at which time 
Goold does not claim that the partnership 
had been fully agreed upon; and secondly, 
that from the time of the deposit, this 
amount drew interest at seven per cent with 
a ri^t, if Clements should prefer, to share 
in the profits then accruing; so that in any 
event the difference of interest would be 
slight, while his profit, as a copartner might 
be far in excess of the Interest. Another 
suggestion is, that there was no settlement ' 
and credit to Clements of interest at seven 
per cent, in January, 1875, at which time 
Clements says he informed Goold that he 
had decided not to go into business, as there 
in all probability would have been, if Clem- 
ents' statement is correct But in reply to 
that, it may be said," if Goold's version is 
true, the copartnership had continued from 
December, 1873, and at the close of the year, 
there should have been an adjustment of 
the profits and a credit to Clements of his 
share, which it is not pretended was ever 
done. Clements says he was only to let hia 
money remain there until he fonnd some 
business in which to employ it; and it might 
well . be, that the computation of interest 
might be delayed, until principal and interest 
were called for. 

There is another suggestion of much great- 
er significance, and that is the surrender by 
Clements of all his collaterals received from 
Goold, and which Goold, in his affidavit of 
August 2d, says were surrendered by him in 
January. But in his examination before the 
register, he fixes it at shortly after the lat- 
ter part of May, and which, as he says, were 
then surrendered on account of Clements 
having become a copartner in the business 
If that relation existed, he would have no 
occasion to longer withhold the collaterals, 
and it would be natural that Clements should 
do as Goold swears he did. Clements says 
"that at the commencement of his deposits, 
he received collaterals therefor, and held 
them till the next summer, allowing Goold 
to collect them as they fell due, being the 
loan of the bank under his promise to make 
them good; that when he was about to be 
absent from the city, he put them in the 
vault where Goold could have access to them*, 
that this was done at Goold's request, he 
promising to replace them, and they all 
melted away, being finally closed out in Sep« 
tember or October," Such conduct on Clem- 
ents, part was certainly inconsistent with his 
previous conduct in requiring this security 
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for Ms deposits and is hardly to TDe expected 
from prudent and cautious business men. 
But Clements swears lie did tMs for Goold's 
accommodation; that lie had entire confi' 
dence in him, had no reason to distrust his 
statements and exhibits to him, relied on 
his assurance that the collaterals should be 
made good, and finding that many other de- 
positors, cautious business men in this place, 
were manifesting their confidence in him 
by making very large deposits in the bank 
without exacting security, he was induced 
to do likewise and not insist on further col- 
laterals in place of those which had been 
paid. This is not the first instance ' within 
the knowledge of the court, in which one 
having security for very large amounts has 
surrender-ed it all to his debtor, relying on 
his assurances to make it good, and has at 
last been deceived; and it may be, that 
Clements' statement respecting the collater- 
'als supported by his oath is correct; but this 
transaction certainly aifords some support 
to Goold's statement of this matter; and if 
it had been corroborated in other particulars, 
might have exerted great influence upon tlie 
decision of the cause. It is, however, only 
one of many circumstances, all of which 
must be weighed by the court, before arriv- 
ing at a conclusion upon the question at is- 
sue. 

The assignee has examined a large number 
of witnesses as to the acts and declarations 
of Clements, in the nature of admissions on 
his part, to satisfy the court that an actual 
partnership existed between Goold and him- 
self. Before we proceed to examine this tes^ 
timony, it may be well to refer to the au- 
thorities, as to the reliance which courts of 
justice should place on evidence of this de- 
scription. Prof. Greenleaf says: "With re- 
spect to all verbal admissions, it may be ob- 
served -that they ought to be received with 
great caution; the evidence, consisting as it 
does in the mere repetition of oral state- 
ments, is subject to much imperfection and 
mistake, the party himself, either being mis- 
informed, or not clearly expressing his own 
meaning, or the witness having misunder- 
stood him. It frequently happens, also, that 
the witness, by imintentionally altering a 
few of the expressions really used, gives an 
efEect to the statement completely at vari- 
ance with what the party actually did say. 
But where the admission is deliberately 
made and precisely identified, the evidence 
it affords is often of the most satisfactory 
nature." 1 Greenl. Ev. § 200. 

From my own experience, I have for many 
years been of the opinion that statements 
of verbal admissions of a party are the most 
unreliable and unsatisfactory of all human 
testimony. In re Moore [Case No. 9,751]. 
It is hardly ever the case, that a witness wiR 
repeat the conversation twice alike, and yet, 
in most instances, we find them swearing 
with positiveness, that they give the precise 
language used by the parly. The fact really 
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is, tliat not one time in ten does a witness 
testify directly from positive remembrance 
of the language as spoken; but he clothes in 
his own words the idea which he then has of 
what he heard. It is but seldom that a 
casual conversation is fixed so indelibly in 
OULT memory, that we can repeat it verbatim 
months or years afterward; and I confess, 
my suspicions are excited, when I so fre- 
quently hear witnesses pretend so to do. If 
any one will undertake the experiment and 
test his own memory as to a casual con- 
versation with a friend six months since, he 
will find that in most instances he will be 
wholly unable to speak with certainty the 
precise language employed, while there may 
remain, impressed with distinctness upon his- 
memory, a general idea of the nature and 
effect of the conversation. The memory ot 
the most honest and intelligent person is 
liable to mingle with the transaction subse- 
quent facts and occurrences, and statements 
of other parties, and, as Judge Redfield re- 
marks, "from the impossibility of recollect- 
ing the precise words used by the party, or 
of translating tliem by exact equivalents, we 
must conclude there is no substantial reli- 
ance upon this class of testimony." 

The most important witness as to admis* 
sions of Clements is T. F. Jones, the Port- 
land manager of Russell's Mercantile Agen- 
cy. He testifies: "Somewhere between ttie 
15th and 20th of May, 1874, I went to the 
Bank of Portland, in consequence of an in- 
quiry made of me, to know if Clements was 
a general partner in the concern. I saw Mr. 
Clements, and in answer to my inquiry if 
he was a general partner, he replied that he 
was, and that he was considered holden for 
the liabilities of the concern. On his state- 
ment, the rating of the Bank of Portland 
was raised from $10,000 to over $50,000. 
Clements promised that an advertisement 
should appear by July; and in November he 
gave an explanation, that the reason why 
he did not advertise was, that he was con- 
nected with some operations of Twitchell, 
Champlin & Co., and that his name was 
loaned considerably on the street, so that it 
would not lend a great deal of strength to 
the concern, if he did then become a partner. 
He then promised that it should appear by 
the first of January; but it did not appear. 
I notified them that unless there was some 
advertisement by which I could be fully sat- 
isfied that Clements was a partner, the rating 
would be reduced or suspended. February 
almost expu-ed and nothing was done, and I 
wrote to Russell, and thereupon the corre- 
spondence took place between Russell and 
Clements, an abstract of which is before 
given." 

The most important portion of this testi- 
mony is the positive imqualified declaration 
of Clements made between the 15th and 20th 
of May, 1874, that he was a general partner, 
holden for the liabilities of the concern, Mr. 
Jones seems to have followed this matter 
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with a good deal of persistency on his part, 
and to such an extent, judging from other 
testimony, as to have produced some ill 
feeling between the parties; but admitting 
that Jones intended to state the exact truth 
in relation to this conversation, I am entirely 
satisfied that he is somewhat mistaken, and 
has represented it much more strongly 
against Clements than his language really 
warranted. He has testified, not from his 
memory, but from his inferences after a pro- 
cess of reasoning on his part upon his own 
subsequent actions. His own report which 
he made in relation to this interview satisfies 
me that the partnership between these par- 
ties was not fully and definitely agreed up- 
on, but that Clements then expected to be- 
come a partner, and that such expectation 
was then communicated by him to Jones, the 
precise language employed by Mm not being 
within Jones' recollection, but which he now 
chooses to declare was a direct affirmation 
that a general' partnership then existed be- 
tween these persons. 

On the 20th of May, 1874, Jones wrote to 
E. Russell, in Boston, as follows: "Bank of 
Portland, May 20, 1874. Moses B. elements, 
late of E. Chm'chill & Co. has already put 
§27,000 into this concern, and intends to put 
in more as soon as he can realize, and will 
be advertised as general partner; is so now 
virtually. This will put the bank in good 
standing and credit. Clements is worth 
$50,000 to ?7o,000." This statement, in its 
bearing on the question of an existing part- 
nership, is certainly not an affirmation on 
Jones' part that at that time it had akeady 
been created and was in full force, but only 
that it was to be in the hereafter; that a 
large sum of Clements' money was in the 
concern, which he was to increase, and that 
"he will be advertised as a general partner." 
Then comes the significant expression; not 
that he is actually then a partner, but that 
he is so now "virtually." This word "vir- 
tually," Worcester defines "as in effect, 
though not actually." Jones, therefore, must 
be understood by employing this word, in 
speaking of the copartnership, as intending 
to convey the idea, not that the copartner- 
ship was then an actually fixed and com- 
pleted thing, but that it would take place, 
and that what had ah'eady been done was 
in his opinion equivalent to the formation of 
a copartnership, although something more re- 
mained to be done before it would become 
absolute and obligatory. If Clements had 
absolutely and squarely said to Jones that 
he was then a partner, we should never 
have foimd Jones in his correspondence with 
Russell using any ambiguous phrases; but 
he would have stated directly, that the part- 
nership did in fact then exist, and that 
Clements had so declared to him. He would 
never have employed language to convey the 
idea that the partnership did not then actual- 
ly exist, which is the real signification of his 
report 
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But there is other evidence which is con- 
clusive in this matter. This conversation be- 
tween Clements and Jones, whatever it may 
have been, must have taken place prior to 
the 20th of May, as that was the date of 
Jones' letter to Russell in relation to this 
matter. Goold in his examination in rela- 
tion to the precise date when the copai-tner- 
ship was agreed upon between him and 
Clements in various places, says it was "the 
last of May," or "about the last of May." 
From the 15th to the 20th of a month cannot 
be considered as the last of the month, or 
about the last of it; and therefore, accord- 
ing to Goold's testimony, there was no co- 
partnership in existence between Clements 
and himself at the time Jones saj's Clements 
admitted he was a partner. Some reliance 
is placed upon the statement of Clements as 
given by Jones, that he agreed to advertise 
the partnership. That great caution is requi- 
site in the consideration of Jones* testimony 
is, I think, demonstrated; and to my mind,, 
it seems quite cleai', that as Clements had. 
not then abandoned the idea of forming a co- 
partnership, he might well speak of his ad- 
vertising it, and that he expected so to do 
when the arrangement was concluded be- 
tween them; and this is all, as I believe, 
that he ever intended to signify to Jones in 
any of his conversations. His language at 
one time as given by Jones, if his state- 
ment of the conversation could be depended 
upon as strictly accurate, would clearly indi- 
cate that the matter was not completed at 
that time, as Jones says Clements told him 
in November, "it would not lend a gi-eat deal 
of strength to the concern if he did then be- 
come a partner;" manifesting, most clearly, 
that he was not already a partner. 

Edward S. Hamlin testified that he was a 
member of the firm of F. A. Hamlin & Son, 
who had on deposit in the Bank of Portland 
at its failure ?3,396; that before becoming 
depositor he had a conversation with Clem- 
ents on Exchange street; "told him I thought 
of changing our bank. He said, he should 
be glad to have us come in there, and that 
he would use us as well as he could, gave 
me the names of some of their depositors; 
said everything should be satisfactory, the 
paper should be discounted at TVio, and if 
everything was not satisfactory to let him 
know. Had notes discounted, but never did 
the business with him when I got discounts, 
but with Goold. Once, on Cross street, I 
asked him if we could be accommodated with 
a short discount. He said 'Yes,' he thought 
I could, but I had better see Goold. I did, 
and he said *Yes.' On cross examination he- 
says, 'Clements never told me he was a 
partner.' On Cross street Clements said I 
could have the short loan, but I had better- 
see Goold." 

The testimony of this witness illustrates 
how little reliance can be placed on absolute 
accuracy in evidence of this description; as 
in one instance he stated that in the conver- 
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sation on Cross sti*eet with Clements, his 
reply was, "Yes, he thought I could be ac- 
commodated," &c.; while in but a few min- 
utes afterward he says Clements' reply was 
that "I could have the loan, but I had better 
see Goold." In the latter case a positive con- 
sent to the proposition; an absolute disposal 
by him of the funds of the bank, which wotdd 
be evidence of a right on his part to their 
control; while the reply, as first given, was 
a mere espression of opinion on his part, 
with a refei'ence to the manager of the 
bank. 

It is impossible to say, therefore, just what 
did take place on that occasion; although 
there can be but little doubt that there was 
some conversation about a loan, with a state- 
ment of some kind from Clements of more or 
less assistance from him in obtaining it. 
Some allowance must be made on account of 
the deafness of this witness, which was so 
gi-eat at the trial, that he was examined with 
difficulty by coimsel standing near to him; 
but conceding that we have the substance of 
what passed between the partners, all that 
can be fairly deduced from it is, that Clem- 
ents was desirous of obtaining depositors in 
the bank, and was ready to assm*e them of 
such accommodations as they might require, 
all of which he might well do, relying on 
his influence with Goold, and his expectation 
of afterwards becoming a partner in the 
business, the profits of which he was to share 
from the time of his deposits. The great in- 
terest which he had in the concern at the 
time, as its largest depositor and prospective- 
ly as a partner, might well induce and au- 
thorize all that he said to Hamlin, although 
he had not then actually become a partner; 
and for the same reason, he might well have 
assured Levi F. Hoyt that a note of Foss', 
which Clements was willing to endorse, 
would be discounted at the bank, and would 
also account for his discounting from the 
funds of the bank dui*ing Goolas absence a 
note for Hoyt of $200 or $300, which was 
good beyond dispute. By such accommoda- 
tions he was befriending the customers of 
the bank, the profits of whose business he 
expected afterwards to share with Goold. 

The testimony of Wright, Willard, San- 
born and Witham, for the same reason, is 
entirely reconcilable with a condition of af- 
fairs in accordance with Clements' testimony; 
and when that is taken into consideration, 
the testimony of these witnesses, as to Clem- 
ents' declai'ations, is satisfactorily explain- 
ed, without necessarily requiring that an 
actual partnership existed. 

Albion T. Sawyer was examined orally, 
and Simon F. Tufts by deposition. They 
were copartners in trade on Commercial 
street, and were both present at a conversa- 
tion with Clements on the 23d of April, 1875, 
at their store. Sawyer says he asked Clem- 
ents if he was interested in the Bank of 
Portland, and he replied that he had more 
money there than any other man, and that 



it was all right; that Goold had not beou 
in any speculations to lose anything, and 
was an honest man, and that we should be 
safe; that he had access to the books any 
time that he chose. Tufts says: "After 
Clements said he had more in there than 
any other man, one of us asked him to tell 
us whether the bank was safe or not. Clem- 
ents said he believed it was, as he believed 
Goold was an honest man, and that he be- 
lieved Goold was right and straight." He 
then adds what Sawyer did not state, tliat 
"Clements said his business was on the 
wharf, took most of his time there, so he 
did not spare much time in the bank and 
left it with Goold to manage. He said that 
the books were open to his inspection at 
any time, and he believed everything was 
right and straight. If he didn't he shouldn't 
leave his money with Goold." 

Admitting that we have the substance of 
this conversation, I find nothing in it but 
what so large a depositor in any banking 
institution might say although he was not 
a partner. The whole idea from beginning 
to end to be drawn from this conversation 
is, that his money was with Goold on de- 
posit, and not that he and Goold were jointly 
interested in the business there transacted, 
and that at that time he had confidence in 
Goold, and intended to express that confi- 
dence to Tufts and Sawyer; and his lan- 
guage throughout the conversation certainly 
implies that he was a creditor of Goold and 
not a partner, and that his money was in 
the bank the same as other depositors, al- 
though to a much larger amount; but there 
is another fact of very great importance to 
be remembered in connection with this testi- 
mony, and that fs, that prior to the conversa- 
tion with these two witnesses, Clements on 
the 2d of February had publicly and in the 
most notorious manner, almost as open as 
by a public advertisement, by his own letter 
assured the mercantile agency that he was 
not a partner; and this statement had been 
communicated to Russell's subscribers, and 
had become so generally known as to occa- 
sion great distrust of the credit of the in- 
stitution. After that, it can hardly be sup- 
posed that Clements said or did anything, 
in contradiction of his written denial, which 
should be deemed an admission by him of 
liis being Goold's partner. 

George Humphrey says that between Feb- 
ruary and April 1875, Clements, in reply 
to his inquiry if he was in the importing 
business, said that he was not; asked him 
what business he was in; he said "In the 
banking business— a private bank." This 
conversation took place after Clements' de- 
nial to Russell; and while perhaps he may 
have spoken of his place of business being 
at a private banlc, or that he was transact- 
ing business at such a bank, it is not neces- 
sarily to be understood that he intended to 
declare that he was a partner in such an 
institution. 
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The testimony of Clements, that he was 
never a partner with Goold in the Bank of 
Portland, was sustained on all points by 
every act and declaration of Goold while 
carrying on the business, by his repeated 
admissions to numerous witnesses before and 
after his failure, and by his solemn oath. 
Clements' conduct and behavior, during the 
time in which Goold says the partnership 
was in existence, is in almost every instance 
in conflict with that we would naturally 
expect to find if a copartnership existed. 
The evidence of Clements' declarations does 
not support the theory of his being a copart- 
ner to such a degree as to cause me to doubt 
Clements* sworn statements and denial of it; 
and I am of the opinion, that the petitioner 
has failed to establish the partnership as 
alleged. 

So long as a mere agreement for a partner- 
ship exists between the parties, the actual 
partnership has not commenced and does not 
exist. Gabriel v. Evill; 9 Mees. & TV. 297, 
clearly establishes the proposition that a 
mere advance of money on a prospective 
pai'tnership, or in contemplation of a part- 
nership not finally agreed upon, does not 
make a partner of the person who advanced 
the money; Lord Abinger saying, "the de- 
fendant clearly was not a partner until he 
had exercised the option given him of de- 
claring himself such." One not a partner 
may incur all the liability of a partner by 
allowing himself to be held out to the world 
as a partner, or by so conducting himself as 
to induce all the creditors of the concern 
to believe that he is really a partner, and 
for that reason to give credit to the business. 
By so doing, he may be rendered responsi- 
ble to the same extent as an ordinary part- 
ner; but his conduct must have been so 
open and notorious, that all the creditors 
must have fairly believed that he was a 
partner; and having induced them to act 
on that belief, although it may be proved 
that it was expressly stipulated that a part- 
nership should not exist, he is nevertheless, 
in such a case, estopped from disputing it. 
For the purposes of this decision, it is suf- 
ficient to say that there is not found in the 
testimony the requisite evidence to render 
Clements thus accountable, by estoppel, for 
the debts of the Bank of Portland. 

It is possible that some of the depositors 
might in an action at law against Clements 
establish a special liability to them on this 
ground; but as at present advised,, on the 
evidence before me, I should hesitate, before 
I could hold him accountable to any one of 
them. If such liability had been already 
fixed in a judgment at law against Clements, 
it would not control the present proceedings, 
as it would be a matter merely personal 
between him and his judgment creditor, 
which might well exist in that particular 
instance by reason of Clements' conduct with 
such creditor, but which would not affect the 
right of any other depositor. 



Goold swears that Clements has withdrawn 
from the concern ?42,070; and it is there- 
fore claimed that his proof of debt should 
be rejected, as the amount so withdrawn 
was more than sufficient for the payment of 
both of his deposits. The burden of proof 
to establish this objection rests with the 
assignee. If the deposits have been paid, he 
must establish the fact; and the only testi- 
mony he presents is Goold's examination, 
in which he does state that this amount 
was withdrawn by Clements. This state- 
ment, Clements absolutely denies. The court 
might rest, therefore, upon this denial, by 
oath against oath, and simply say that the as- 
signee has not by the imcorroborated state- 
ment of Goold overcome the denial of Clem- 
ents. But after this protracted investigation, 
and the serious nature of the charges against 
Clements, I feel fully warranted in saying 
that Clements has proved most conclusively 
the falsity of this statement of Goold's and 
that it is clearly demonstrated that Clements 
did not receive the amotmt thus claimed by 
Goold to have been paid to him. 

In June, 1874, Goold made oath that these 
deposits were all justly due from him to 
Clements; but in August he swore directly 
to the contrary, and in his examination be- 
fore the register,, he produced a list of 
amounts, as he said, paid out by him on 
checks of Clements, "commencing May 2, 1874, 
with one for ?4,895, the next payment being 
Sept. 15th for ?2,100,^ and continuing till 
March 26th, the whole amounting to over 
$42,000, about $7,000 in excess of all Clem- 
ents' deposits. Goold produced the check 
of Clements for the first payment The oth- 
ers, he says, were surrendered up to Clem- 
ents after the failure, the cheek produced 
having been accidentally mislaid and not giv- 
en up as was intended; but he says he re- 
tained an accurate list of the checks, which 
is the same produced. 

This check of May 2d for $4,895 is signed 
by Clements and payable to' Twitchell, 
Champlin & Co., and notwithstanding 
Goold's testimony, it is established beyond 
question that it was drawn for the amount 
of a note of Twitdiell, Champlin & Co., for 
$5,000, payable to Clements and discounted 
on that day at the Bank of Portland, and for 
which Clements drew this check in favor of 
Twitchell, Champlin & Co., it being for the 
precise amount of this note less the discount. 

The books of the Bank of Portland do not 
show any entry of this note, or that Clements 
was- ever credited with this sum. The check 
came through the clearing house, and it is 
plain that it grew out of the discount of this 
note, and that if Clements is chargeable 
with the check he is entitled to the credit of 
the note, less discount, which was paid by 
Twitchell, Champlin & Co., when it fell due. 
The next check was paid, as Goold says, on 
the 15th of September. In all there were 
twenty-three in number, of various dates and 
for various sums. 
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The attention of Mr. Patten was called to 
these statements of Mr. Goold, and to the 
dates and amounts of these checks which 
Goold swore were paid by him in bills to 
Clements, and Mr. Patten testifies, that, 
from the books of the Bank of Portland and 
the accounts rendered by the Everett Bank, 
he has opened an account between Goold in- 
dividually and the Bank of Portland from 
the commencement to the close of the bank, 
and that after making Goold every allow- 
ance which from any source he can find that 
Goold should be entitled to, there existed a 
deficiency and indebtedness of Goold to the 
^ank at its failure of $62,000; that about 
§50,000 of this existed prior to Sept. loth, 
1874, and that only $13,000 of deficiency oc- 
curred after that date; and as Goold's state- 
ment is that Clements, after September 15th, 
received over §37,000 from the bank, the 
falsitj^ of his statement is apparent. 

A deficiency of §50,000 already existed prior 
to the time when Goold charges Clements 
with receiving from him this large amount; 
and it is certain that §37,000 could not have 
been drawn out after September 15th, as the 
books show but §13,000 was subsequently ab- 
stracted. Mr. Fatten also says that he has ex- 
amined into and ascertained the actual con- 
dition of the Bank of Portland at the several 
dates at which Goold swears these cheeks 
were paid by him in bills to Clements, and 
he finds that on not one of those days did the 
Bank of Portland have on hand bills enough 
to meet the check which Goold avers was on 
that day paid to Clements, and that they 
could not have been covered up under "cash 
items," as there was not the necessary vari- 
ation in these items to correspond with the 
dates and amounts. Goold's testimony be- 
fore the register as to the giving up by him 
of these checks is as follows: "Clements 
agreed to use all his influence to obtain a 
favorable settlement of the affairs of the 
bank if I, on my part, would shield him from 
being a partner in the concern as far as I 
was able. He said that if I gave these 
checks up to him, he should destroy them at 
once, and then there would be no evidence 
that any such amount's had been drawn; that 
his deposit books and the books of the bank 
would agree, and that we could both swear 
they were correct, and that he would prove 
his claim with the other creditors and induce 
them to accept a settlement. He also took 
a solemn oath to me, at the time of the sur- 
render of the cheeks, that "he would not 
wrong, cheat or defraud the creditors of one 
cent of the amount represented by these 
checks." 

Goold admits that no one ever saw or 
heard of one of these checks before the fail- 
ure; that no entry of them or their payment 
was anywhere made, and that his clerk was 
ignorant of their existence or payment I 
am compelled to declare that the court places 
not the least reliance in this statement of 
Goold, as it derives no support whatever 
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fi-om any source, and the talsity of his testi- 
mony is established in various matters be- 
yond all question. I am cleai-ly of opinion 
that these sums were not received by Clem- 
ents as Gould testified, and 1 therefore dis- 
miss this petition with the closing remark, 
that the assignee, after the disclosure of 
Goold, was required to present the claims of 
Clements to the court for its revision; that 
he has faithfully and diligently performed 
his duty in this matter, producing all the ev- 
idence which might tend to defeat the claim, 
at the same time allowing the adverse pai-ty 
free access to all books and papers and the 
results of their examination by the expert 
accountant, and acting with tlie fairness and 
impartiality becoming an officer of the court, 
actuated only by the purpose that the court 
should be fully informed as to the.matters in 
controversy; and the result is, that in my 
opinion, nothing has appeared in this inves- 
tigation in any degree to reflect on the hon- 
esty and integrity of Moses B. Clements; but 
he has a right to expect and demand from 
this community the same confidence and re- 
spect which, it is admitted, he enjoyed be- 
fore he became in any way involved in the 
affairs of the Bank of Portland. Petition 
denied. Claims of Moses B. Clements estab- 
lished to the full amount thereof. 



GOOSELEY (UNITED STATES V). See- 
Case No. 15,230. 
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Case No. 5,606. 

GORDON V. ANTHONY et al. 

[16 Blatchf. 234: 4 Ban. & A. 248: 16 O G 
1135.] 1 ' ^^ ^- v^- 

Circuit Court, S, D. New York. May 3, 1879. 

Pate.vts— Photographfc Shield — iNFiirN'ofMENT 
—Bill Brougbt Aftek Expiration of Patent 
— Account op Profits — Bill of Discovery- 
Assignment of Patent by Receiver. 

1. The letters patent granted to Ebenezer Gor- 

^u^\J^,^^^^^^ f%*^' 1S5S, for "a pliotojraphic 
shield," are valid. 

2. Although a suit in equity for the infringe- 
ment of a patent is brought after the patsnt has 
expired, and no injunction can be granted, and 
the bill is not a bill of discovery, the court has 
jurisdiction to award an account of profits, and 
can take cognizance of the suit. 

[Cited in Atwood v. Portland Co., 10 Fed. 
284; Consolidated Oil "Well Patk«r Co v 
Eaton, Cole & Burnham Co., 12 Fed, 870.] 

[Cited in Carver v. Peck, 131 Mass. 294.] 

.3. A bill without interrogatories, under the 
amendment to rul3 40 in equ'ty, made at the 
December term, 1850, and which nrays only for 
a disclosure of gains and profits from infringe- 
ment, is not a bill of discovery, o 

4. The ease of Stevens v. Gladding, 17 How. 
[58 TJ- S.] 455, examined and explained. 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 4 Ban. & A. 248; and 
here republished by permission.] 
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5. An assignment of an interest in a patent, 
made by a receiver, appointed by a state court, 
of the property of the owner of the patent, con- 
veys no title to the assignee, because the assign- 
ment is not a written instrument, signed by the 
owner of the patent- 
[Cited in Secombe v. Campbell, 5 Fed. 806; 
Ager V. Murray, 105 U. S. 131; Adams v. 
Howard, 22 Fed. 658.] 
[Disapproved in Wilson v. jNIartin-Wilson Au- 
tomatic Fire Alarm Co., 151 Mass. 520, 24 
N. E. 786.] 

[Bill by Ebenezer Gordon against Edward 
Anthony and othei'S for the alleged infringe- 
ment of a patent] 

Starr & Ruggles, for plaintiff. 
Charles F. Blake, for defendants. 

BLATCHFORD, Circuit Judge. This is a 
bill in equity founded on letters patent [No. 
21,829] granted to the plaintiff, October 19th, 
1858, for 14 years from that day, for a 
"photographic shield." The bill was filed in 
1873, after the patent had expired. The pat- 
ent had, in fact, been extended, but the bill 
does not allege any extension, as the right 
for the extended term had been assigned by 
the plaintiff. The bill alleges the unlawful 
manufacture and sale by the defendants, 
ever since Januaiy 1st, 1864, of photographic 
apparatus containing the patented improve- 
ment. It alleges that the defendants had 
derived and received therefrom gains and 
profits to about the sum of $20,000, and prays 
that the defendants be required "to make a 
disclosure of all such gains and profits." It 
also prays that the defendants be compelled 
to account for and pay over to the plaintifiE 
aU such gains and profits, and, in addition, 
to pay damages, and for an injunction to 
restrain the infringement of the patent by 
the defendants. There are no interrogato- 
ries to the bill. 

The specification of the patent sets forth 
that the invention is an "improvement in 
frames or shields for photographic cameras." 



[Drawings of Patent No. 21,829, Published 
from the Records of the United States Patent 
OlEce.] 
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Drawings are annexed. It says: "Fig. 1 is 
a view of the frame or shield with the back 
open, to show my improvements; Fig. 2 is a 
view of one corner; and Fig. 3 is a section 
through the frame, representing one of my 
improved corner pieces in place. Similar 
marks of reference denote the same parts. 
In taking landscape views, groups and sim- 
ilar pictures, the plate is used in a horizontal 
position, while in taking likenesses of one 
person, and similar views, ,the longest side 
of the plate receiving the same stands verti- 
cal in the camera. To. accommodate these 
two positions in photographic and similar 
pictures, separate frames have been con- 
structed to receive and shidd the plate while 
being conveyed to and from the camera, or 
else the camera has to be turned upon its 
side, greatly to the inconvenience of the op- 
erator, and the loss of time in adapting the 
plate and camera to take the particular 
picture. My said invention obviates all the 
foregoing inconveniences, and consists in 
what may be termed a 'turn shield,' the 
same being a frame a, adapted to the cam- 
era, with the back b, and slide c, in the usual 
manner. The interior of this frame forms 
a square opening, of a little more than the 
longest length of the plate to be used therein; 
d, d, are my improved corners, that are 
formed of suitable material, and each corner 
piece has two recesses for receiving the glass 
or -Other plate, the recesses 1, 1, sustaining 
the same when the longest sides of the plate 
are vertical, and the recesses 2, 2, receiving 
the plate when in position for a landscape 
or similar picture. Between the recesses 1 
and 2, in each corner there is, therefore, a 
square block or support, 3, measuring along 
its side, one-half the difference between the 
vertical and horizontal sides of the glass or 
other plate, which, with the present sizes of 
plates, will be % an inch, one inch, or one 
and a half inches, for the square of the said 
block, 3. The frames carrying smaller sizes 
of plates, adapted to the main frame or 
shield in the usual manner, can be placed 
into the comers aforesaid, in either a vertical 
or horizontal position, and the plate will oe- 
eupy a corresponding position within said 
frames." The claim is: "The corners, d, d, 
formed with two recesses, and applied at 
the angles of a square frame, to receive the . 
photographic plate, or its equivalent, in a 
horizontal or vertical position, as set forth." 
The record contains the following admis- 
sion: "Counsel for defendants admits that 
the defendants, before the filing of the bill 
and since the date of the letters patent here- 
in, have made and sold corner pieces of 
which Exhibit A is a sample; and, also, that 
they have sold, within the said period of 
time, corner pieces of which Exhibit B is a 
sample; and that such corners were used 
and applied at the angles of square frames, 
used to receive and hold photographic plates 
in photograpbic cameras, which frames con- 
taining said corners were also made and sold 
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by the defendants, as aforesaid; and that the 
frame of which Exhibit O is a sample is a 
frame of the kind made and sold by them 
containing corner pieces like said Esldbits 
A and B." It is not claimed that what was 
so done by the defendants was not a prac- 
ticing of the invention claimed in the patent, 
although no witness testifies that it was. 
There is no admission, however, that what 
was so done by the defendants was done 
before the 19th jof October, 1872, when the 
patent expired. It may have been done after 
that date and yet have been done "before 
the filing of the bill and since the date of the 
patent." Both parties, however, have pro- 
ceeded on the view that it was done before 
the patent expired. 

The defendants attack the plaintiff's patent 
for want of novelty, and several prior inven- 
tions are adduced. One is a patent granted 
to M. J. Drummond, assignee of William 
Lewis and William H. Lewis, the inventors, 
Octobei- 7th, 1856 [No. 15,854], for a "plate 
holder for photographic cameras." The spec- 
ification of that patent points out two mat- 
ters as recLuiring remedy in taking photo- 
graphs—one, that, immediately after the 
plate is taken out of ttfe niti-ate of silver 
bath, it is placed in the frame for the camera, 
and the liquid drops off into the frame, 
and, in handling, runs on to clothes, or car- 
pet, or floor, and stains; the other, that the 
moist collodion and chemical substances on 
the corners of the plate adhere to the edges 
of the frame and rebate ana prevent the plate 
coming properly into focus, while such dirt 
and chemical matter also stains the chemi- 
cals on the plate, being often absorbed so 



[Drawings of Patent No. 15,^^54, Published from 
the Records of the United States Patent Of- 
fice.] 
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as to become a blemish on the background. 
The specification states, that the nature of 
the invention consists in "the use of glass or 
similar vitrified corners in the frame that re- 
ceives the comer of the glass or other plate, 
the said corners each being formed of one 
solid piece of vitrified material, so that there 
is no chance for the chemicals to come in 
contact with any material that will cause dis- 
coloration." It further says: "We also in- 
troduce a receptacle into the bottom of the 
frame or holder, that catches any drippings 
from the plate and retains the same, even 
if the holder is laid down on its side." The 
receptacle is not material. The glass corners 
are thus described: *'h, h are solid corners 
of glass or other vitrified material, secm-ed 
into the angles of the frame f, and, as these 
corners may be attached by different means, 
we have shown at 5, 5, small screws passing 
through holes in said corner pieces, into diag- 
onal pieces, 6, 6, attached to the frame, and, 
over the head of said screws suitable cement 
is placed, but the same must be below the 
surface of the glass corners. At 8, 8, we have 
shown a flaneh formed on the back of the 
glass corner, receiving screws that pass into 
the frame f. * * * We are aware that 
pieces of glass have been inserted in the cor- 
ners of plate frames, to take the face of the 
glass or other plate, but said pieces of glass 
are very apt to become loose. The cementing 
made use of comes in contact with the cor- 
ners and edges of the glass or other plate, 
and discolors the same, and there is no chance 
for keeping the corners dean. In view of 
the foregoing, the nature and utility of our 
invention wiU be apparent, for, the solid 
glass or vitrified corner can always be kept 
dean, and there is' nothing that comes 
in contact with either the surface or the 
edges of the glass or other plate, but the 
said vitrified corners. At 9, 9, small projec- 
tions are shown on these vitrified corners, 
which, being slightly elevated, always take 
the plate, and are wiped off with greater 
ease, so as to ensure a proper focal position 
for the plate." The patent claims: "Forming 
the glass or vitrified corners, h, with a flaneh 
or rim, in one solid piece, the said flaneh or 
rim taking the edges of the photographic 
glass or other plate, substantially as and for 
the purposes specified, and irrespective of the 
manner in which the said vitrified corners 
are attached to the frame." The testimony of 
William Lewis, one of said inventors, shows 
that he made and sold as early as 1836 square 
plate holders with the glass corners of the 
Drummond patent. Sir. Hicks, the defend- 
ants' expert, states that he considers the sub- 
stance of the invention set forth in the plain- 
tiff's patent to be "a photographic frame, hav- 
ing corners in the corners of the photographic 
frame, provided with recesses, and the whole, 
when complete, enablingtheoperator to reverse 
from a vertical to a horizontal position an ob- 
long photographic plate, so that it shall be 
held, whether reversed or vertical, in three 
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directions— endwise, both up and down; face- 
wise, wliich prevents it from passing through 
the frame; and sidewise, which prevents it 
from moving laterally." He further says: 
"I find in the invention of Lewis, referring 
to his testimony, and taking it in connection 
with his patent, suhstantially a photographic 
frame provided with glass corners, the frame 
being made square, so that tha plat^ may he 
reversed from a vertical to a horizontal posi- 
tion, and provided with elevations on the face 
of the glass corners, so located in reference 
to the frame, that a photographic plate could 
he placed in said frame and held vertically 
between said elevations, which would prevent 
the plate from moving sidewise, the face 
of the plate prevenang it from push- 
ing through, or, in other words, sup- 
porting the face of the plate, and the 
flanges of the comers preventing endwise 
movement of the plate. When the plate is 
turned in a horizontal position, the same 
stops operate upon the photographic plate in 
the same manner as before described as to 
the vertical position of the plate. I, there- 
fore, find in the invention of Lewis, the sub- 
stance of the invention set forth in the Gor- 
don patent The difference which I wish to 
notice between these two inventions is, that, 
in the Lewis invention referred to, as set 
forth in his testimony, a square plate may be 
used, resting upon the glass studs to which 
I have referred before in this answer, and 
which are marked 9 in the Lewis patent, and 
probably were intended to act against the 
face of a square plate, to locate its focal dis- 
tance, instead of the face of the corner, which 
would thus act, if the plate were placed be- 
tween the studs." Professor Charles A. See- 
ley, the plaintiff's expert, testifies as follows: 
"The Lewis invention consists of solid glass 
corners for a camera shield. Previous to the 
Lewis invention the corners were usually 
made of pieces of glass cemented together. 
For such corners Lewis substitutes single 
pieces of solid glass. The Lewis corners 
were not hitended to perform any new of- 
fice. They were of the ordinary form, and 
the shield was used in the ordinary way. 
Gordon's invention consists in corners of a 
peculiar form, and performing a new pur- 
pose. The novelty of Lewis' corners is the 
material of which they are made. Gordon's 
corners may be made of a variety of sub- 
stances, but it is required that they shall be 
of a peculiar form. Lewis' corners are suit- 
able for the photographic plate frame as or- 
dinarily used. Gordon's corners require the 
frame to be made especially for them. The 
outline of the opening of the ordinary plate 
frame is that of a photographic plate, viz., 
oblong, whereas Gordon's corners are only 
useful in a frame with a square opening. The 
purpose of Gordon's invention is to pei-mit 
the changing of the plate from a vertical to 
a horizontal presentation, or vice versa, with- 
out a special adjustment or the plate holder. 
Lewis' invention has' no such purpose in 
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view, and cannot be made> to effect it. 1 
find no points of agreement between the two 
inventions, in their nature, or construction, 
or purpose." On cross-examination, being 
shown a fac-simile of the model of the patent 
for the Lewis invention, and being asked 
whether he does not find in the corners 
"studs or projections which would enable the 
operator to change a plate from a horizontal 
to a perpendicular position, assuming that such 
studs were on all four corners, he replies: 
"I do not" "21 Oross-Q. Why not? A. The 
studs do not project enough to make a suf- 
ficiently firm support and they are not in 
the position which the change of plate re- 
qmres. The studs in this exhibit -wei'e not 
intended for any such pm*pose, cannot 'be 
used for it and do not suggest it. To make 
studs suitable for such a purpose, the frame 
must have a square opening, whereas, in this 
case, it is oblong, and the distances between 
the studs must be very accm-ately adjusted. 
When these conditions are complied with, 
the device becomes substantially Gordon's. 
22 Cross-Q. If this opening were square, and 
the studs more projecting, would it not then 
be Gordon's? A. Not necessarily. The studs 
of the exhibit are intended to be supports of 
the plate on which it is laid. If the condi- 
tions of Gordon's device were complied with, 
the adjacent studs would be placed at a dis- 
tance from each other precisely the width of 
the plate, and the plate, when used in the 
frame, would not restonthetopsof thestuds, as 
is evidently intended in the Exhibit No. 4. 23 
Oross-Q. Assuming the opening to be square, 
and lines to be drawn from the inner side 
of the bottom stud to the inner side of the top 
stud, would not these lines, together with the 
the top and bottom of the frame, form an' 
oblong parallelogram? A. Yes. 24 Cross-Q. 
And, if similar lines were drawn across the 
opening from stud to stud, would not these 
lines, with the side of the frame, constitute 
an oblong parallelogram? A. They would. 
!25 Gross-Q. And, if the opening were square, 
would not these two oblong parallelograms 
be equal? A. They would, provided the studs 
were symmetrically placed, and placed in the 
diagonals of the square. But "Lewis* patent 
does not require any such accurate placing of 
the studs. Lewis' invention requires only 
that they shall be so placed that the plate 
may rest on them." On his re-direct exam- 
ination, he testified thus: "26 Re-D. Q. In 
your answer to the 23d Cross-Q., have you 
not assumed, also, that the distances between 
the sides of the studs upon each side of the 
frame were equal? A. Yes; I assumed tliat 
27 Re-D- Q. Please state the differences be- 
tween the Gordon and the Lewis invention, 
so far as the arrangement or adjustment of 
the studs or projections in the corners is 
concerned? A. The office of the stud, in the 
Lewis invention, is to form a support for the 
frame. The plate rests upon the studs, and 
keeps the face away from contact with any 
other part of the frame. It is required that 
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the studs shall have precisely the same 
height, but the amount of this height is not 
very material. It would ordinarily be made 
some fraction of the thicliness of the plate. 
The precise location of these studs in refer- 
ence to each other is, also, not material. It 
is only required that they shall be placed 
within the boundary of the plate. The figure 
which would be formed by the lines joining 
the adjacent ones might be a parallelogram, 
or a figure in which no two sides or angles 
were equal. The opening of the plate frame 
of the Lewis invention is of the form of the 
plate, and, of course, is generally an oblong 
parallelogi-am. Now, to prepare studs in 
accordance with the Gordon invention, the 
frame opening is, of necessity, square, and 
the side of this square is the length of the 
plate. The studs must be so placed that the 
edges of adjacent studs shall be distant from 
each other the width of the plate. The height 
of the stud should be somewhat more than 
the thidiness of the plate, but it is not at all 
necessary. The studs should have the same 
height. In both inventions, the plate is kept 
from sliding in the focusing frame by the 
edges of the corners. In use, in the Lewis 
invention, the plate rests on the tops of the 
studs, while, in Gordon's, the plate rests on 
the bottoms of the corners. In the Lewis in- 
vention, it is not necessary that the bottom 
surfaces of the corners shall be in the same 
plane, whereas, in Gordon's, it is absolutely 
essential. In the Lewis invention, the plate 
rests on the tops of the studs, while, in the 
Gordon, the plate rests against the edges of 
the studs. The Lewis studs prevent a move- 
ment in a direction perpendicular to the 
plane of the plate, while, in the Gordon, they 
prevent movement in the plane of the plate. 
I do not think it possible that the Lewis 
invention could be constmcted by any 
chance so as to comply with the conditions 
of Gordon's invention, nor do I think it likely 
in any way to suggest Gordon's invention to 
any person unacquainted with the latter." 
The contention on the part of the defendants 
is, that, while there is notliing in the Lewis 
patent which suggests the use of the studs 
for the purpose of Gordon's invention, yet 
a plate could be supported by those studs 
in such a manner that oblong pictm*es could 
be taken, either vertically or horizontally; 
that, if so, it makes no difference whether 
Lewis thought of doing it or not; and that, 
if the Lewis structure is capable of the use 
to which the plaintiff's structure is put, it 
is the same thing. The complete answer to 
the Lewis structure is, that there is nothing 
in the patent which requires that the studs 
should be located, with reference to each 
other, in such manner that the figure form- 
ed by the lines joining the adjacent studs 
shall be a parallelogram, which is an abso- 
lute necessity in the Gordon invention, as 
described. The matter is clearly explained 
by Professor Seeley, and there is nothing in 
the opposing evidence that meets his view. 



The patent to John Stock, of December 1st, 
1857, for a "photographic plate holder," is in- 
troduced by the defendants. But no witness 
testifies that the plaintiff's invention is found 
in it and the contrary is shown by Professor 
Seeley. The burden of proof is on the de- 
fendants to establish, by satisfactory evi- 
dence, the prior existence of the corners in 
Stock No, 1 and Stock No. 2. They have fail- 
ed to do so, in my judgment. The unreliable 
nature of John Stock's testimony, the denial 
of his sales of the corners by the persons to 
whom he says they were sold, the uncon- 
vincing character of the testimony of Boch, 
Loehr and Jacob Stock, on the whole evi- 
dence, and the fact that, after the alleged 
making by John Stock of Stock No. 1 and 
Stock No. 2 he took out his patent of Decem- 
ber, 1857, and described nothing of the kind, 
lead to the conclusion that this branch of the 
defence is not established. The nature of the 
invention set forth in that patent was making 
a plate holder fitted with sliding pieces, capa- 
ble of being moved in or out to accommodate 
any sized glass or plate, said pieces being pro- 
vided with suitable recesses and flanches to 
receive and support the glass or plate. The 
existence of the Exhibit Anthony No. 1 in the 
United States is not carried back to a date 
earlier than August 1st, 1858. The testimony 
is satisfactory to show that Gordon made his 
invention before that date. 

It is urged for the defendants, that, as the 
patent had expired when this suit was 
brought, and no injunction could then be 
granted in it, and the bill is not a bill of dis- 
covery, the court has no jurisdiction to award 
an account, and, therefore, cannot take cog- 
nizance of the suit, as a suit in equity. Per- 
haps the bill is not to be regarded as a bill to 
obtain a discovery by answer to the bill, be- 
cause the defendants are not, under the rule 
promulgated at the December term, 1850, 
amending rule 40 in equity, specially and par- 
ticularly interrogated upon any statement in 
the bill. The bill states that the defendants' 
gains and profits from the manufacture and 
sale of the invention, in infringement of the 
plaintiff's rights, have been about $20,000, and 
prays "that the defendants may be required 
to make a disclosure of all such gains and 
profits." It does not allege that the plaintiff 
cannot ascertain, without such disclosure, 
what such gains and profits are. On the otlier 
hand, no disclosure of gains and profits is 
necessary to establish the plaintiff's right to 
a decree for an accounting, such as is usually 
given on an adjudication in favor of the plain- 
tiff on a final hearing, on pleadings and 
proofs, in a suit in equity on a patent. Such 
disclosure is an incident of the accounting, 
and, in a decree for an accounting a provi- 
sion is inserted that the defendants attend 
before the master and produce their books 
and papers and submit to an examination re- 
specting their gains and profits. Such ex- 
amination of an accounting party is provided 
for by rule 79 in equity. The disclosure or dis- 
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<;overy pi'ayed for in'tlie present bill is such a 
disclosure on an accounting. No discovery is 
prayed to establish the plaintifiE's right of ac- 
tion to a decree for an accounting. That is 
established otherwise. Therefore, in no 
proper sense is the bill a bill of discovery or a 
bill praying a discovery. 

In Nevins v. Johnson [Case No. 10,136], in 
this court, in 1853, before Mr. Justice Nelson 
and Judge Betts, the bill was filed after the 
patent had expired. It charged that the de- 
fendants had infringed, and "had realized 
great profits therefrom, and prayed a discov- 
-ery of the particulars and extent of the use 
of the improvement, and that an account 
might be taken of the profits." It was, in 
substance, like the present bill. It was de- 
murred to, for want of equity, on the ground 
jissigned, that there was a complete and ade- 
•quate remedy at law in the case, and that a 
court of equity had no Jurisdiction of it, be- 
cause the term "of the patent had expired be- 
fore the suit was commenced and no injunc- 
tion could be granted. But the court held, 
that, under the statute then existing (Act July 
4, 1S36; 5 Stat. 124, § 17), jurisdiction in equity 
was conferred upon the court, irrespective of 
the right of the patentee to an injunction. 
The present bill was filed in 1873, when sec- 
tion 55 of the act of July 8, 1870 (16 Stat. 206), 
was in force, the language of which, in re- 
spect to the subject in hand, was, in substance, 
the same as that of section 17 of the act of 
1836, and the provisions of which are now 
found in sections 629, 711, and 4921 of the 
Revised Statutes. The cases of Sickels v 
<Jloucester Manuf'g Co. [Case No, 12,841]; 
Imlay v. Norwich & W. R. Co. [Id. 7,012]; 
Smith v. Baker [Id. 13,010]; Jordan v. Dobson 
[Id. 7,519]; and Howes v. Nute [Id. 6,790],— 
recognize the rule as laid down in Nevins y. 
Johnson [supra]. In some of those cases the 
■ bill was filed before the patent expired and 
the decree was made after it expired. 
In Draper, V. Hudson [Case No. 4,069], be- 
. fore Judge Shepley, in 1873, the bill was for 
an injunction and an account, on a patent. 
The defendant died pending the suit and his 
executor was made defendant. No discovery 
was prayed against the executor, and there 
was no proof of infringement by him. The 
case is a difficult one to understand. There 
were two claims in the patent, which was a re- 
issued patent The court held that no infringe- 
ment of the fii-st claim, after the reissue, was 
shown, and that the second claim was void. 
A dismissal of the bill would seem, therefore, 
to have been necessary. Yet the court went 
on to say, that, as there could be no injunction 
against the original defendant, who was dead, 
and none against the executor, because he 
had not infringed, the right to an account 
failed, because the right to an injunction and 
a discovery failed. English cases were cited 
and the court added: "Although the juris- 
diction of the circuit court in equity, in patent 
causes, rests upon statute provisions, it is to 
be exercised according to the course and prin- 



ciples of courts of equity; and, the supreme 
court of the United States having decided, 
in Stevens v. Gladding, 17 How. [58 U. S.] 
455, that 'the right to an account of profits is 
incident to a right to an injunction, in copy 
and patent-right cases,' it would seem to fol- 
low, that, in a case; like the present, where 
the title to equitable relief fails, the general 
rule of equity applies, that the incidental re- 
lief fails also." The bill was dismissed, with- 
out costs. The views of Judge Shepley ap- 
pear to have been based on what he under- 
stood to have been decided in Stevens v. Glad- 
• ding [supra]. That was a bill in equity found- 
ed on the infringement of a copyright. The 
supreme court held that there had been an 
infringement The bill prayed for an injunc- 
tion and for general relief, but did not pray 
for an account, nor was an account stated in 
the answer. The question raised. was, wheth- 
er there ought to be a decree tor an account 
Of course, the plaintiflE was entitled to a de- 
cree for an injunction. The point considered 
was, whether the plaintifiE could have a de- 
cree for an account, when he had not prayed 
for it - The court held that, as he was entitled 
to an injunction, he could have an -account of 
profits, as an incident, and, also, that, as the 
bill stated a proper case for an account, one 
could be ordered under the prayer for general 
relief. The case does not decide, nor does it 
follow from it, that where, as here, the plain- 
tifE states a case for an account, and prays for 
an account, and the defences are overruled, 
he cannot have an accoimt, even though not 
entitled to an injunction. The weight of au- 
thority in this country is in favor of the right 
to an accounting, in a case like the present. 

The record shows that the defendants put 
in evidence the record of certain proceedings 
in. a suit brought by them in the supreme 
court of New York, against- the plaintiff. 
Sugh evidence was put in in November, 1874. 
No objection was taken to it at the time, 
as not put in in season, or as not set up in 
the answer, or for any other cause. The 
record states that it was put in evidence, and 
that the seven papers constituting such pro- 
ceedings were marked as exhibits for the de- 
fendants. On the 30th of June, 1875, and 
not before, the record states that the "com- 
plainant's counsel gives notice that he will 
move, before the hearing, to strike from the 
record" the said seven exhibits. The record 
states no reason as a ground for the notice 
or for the motion. At the hearing such mo- 
tion was made, on the ground that no de- 
fence based on such proceedings is set up in 
the answer. 

The proceedings show that the defendants 
brought a suit against the plaintiff, in the 
state court, in 1864, to recover a debt Judg- 
ment was had in May, 1866, On the 12th of 
October, 1866, in proceedings supplementary 
to execution on said judgment, one Beamish 
was appointed by said court receiver "of all 
and singular the debts, property, equitable 
interests, rights and things in action of 
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Ebenezer Gordon," the plaintiff, and he was 
ordered to execute and deliver an assign- 
ment of the same to said receiver. It does 
not appear that any such assignment -was 
ever executed. On the 4th of August, 1874, 
the receiver presented a petition to the state 
court, alleging, that, by virtue of nis appoint- 
ment and of his having given the requisite 
bond, he "became vested with all the estate, 
property and interests of the said Ebenezer 
Gordon, and, among others, the invention, 
patent, letters patent and patent-rights;" 
that Gordon, on the 12th. of October, 1SG6, 
owned the said patent of October 19th, 1858, 
and the invention, patent and patent-right 
for which it was issued; that it was for the 
interest of the trust, "that all the right, ti- 
tle and interest of the said Ebenezer Gordon 
in and to the said invention, patent, letters 
patent and patent-rights," at the time of the 
appointment of said receiver, and all the 
right and title and interest of said Gordon 
therein at any time since such appointment, 
and all the said Gordon's "right, title and in- 
terest in and to all and any claims under 
the said invention, patent, letters patent and 
patent-right," should be sold at auction to 
the highest bidder. It prayed for an order 
authorizing such sale. On the same day, an 
order was made by said court, authorizing 
the sale at public auction by said receiver, 
for cash, on a specified notice, of everything 
which the receiver had so petitioned for 
leave to sell, and ordering that, on such sale 
being made, the receiver execute to the pur- 
chaser an assignment to vest the said prop- 
erty and interest in said purchaser. The rec- 
ord shows that the specified notice was giv- 
en, and that the receiver sold at public auc- 
tion, for $200, to the defendants in this suit, 
who were tlie highest bidders, the property 
and interests mentioned in said' order of sale; 
that he reported such sale to said court; that 
said court made an order, on the 21st of Au- 
gust, 1874, that the report be confirmed and 
that he execute to the purchasers an assign- 
ment to vest the property and interests so 
sold in them; that on the same day he ex- 
ecuted and delivered to said purchasers an 
assignment of said property and interests, 
which assignment specifies, as among the as- 
signed property, "all the said Ebenezer Gor- 
don's right, title and interest in and to all 
and any claims under the said invention, 
patent, letters patent and patent-right;" that 
h.e reported to the court, on the same day, 
that he had done so, and had received from 
the purchasers the §200 purchase-money, and 
how he had disposed of part of it; that the 
court, on the next day, made an order con- 
firming said report as to said assignment; 
that, on the latter day, the receiver reported 
to the court how he had disposed of the rest 
of the purchase-money; and that the court, 
on that day, confirmed said report. 

The defendants contend, that, by virtue of 
said proceedings and said assignment, any 
right which the plaintiff had to recover 



against them for an infringement of the pat- 
ent sued on has become vested in the defend- 
ants. Under sections 11, 14, and 17 of the 
act of July 4, 1836 (5 Stat. 121, 123, 124), it 
was always held, that no one could bring a 
suit, either at law or in equity, for the in- 
fringement of a patent, in his own name 
alone, unless he were the patentee, or such 
an assignee or grantee as is mentioned in 
the 11th and 14th sections of that act The 
provision in section 36 of the act of July 8, 
1870 (16 Stat. 203), in regard to the assign- 
ments of patents and of interests therein, 
now embodied in section 4S9S of the Revised 
Statutes, is not different from that found in 
section 11 of the act of 1836. The provisions 
in sections 55 and 59 of the act of 1870, in 
regard to suits in equity and at law for the in- 
fringement of a patent, now embodied in sec- 
tions 629, 711, 4919, and 4921 of the Revised 
Statutes, are hot different from those found 
in sections 14 and 17 of the act of 1836, 
These provisions were considered by this 
court in the case of Nelson v. McMann [Case 
No. 10,109]. Under them no person can 
bring a suit for profits or damages for in- 
fringement, who is not the patentee or such 
an assignee or grantee as tlie statute points 
out. A claim to recover profits or damages 
for past infringement cannot be severed 
from the title by assignment or grant, so as 
to give a right of action for such claim, in 
disregard of the statute. The profits or dam- 
ages for infringement cannot be sued for ex- 
cept on the basis of title as patentee, or as 
such assignee or grantee, to the whole or a 
part of the patent, and not on the basis 
merely of the assignment of a right to a 
claim for profits and damages, severed from 
such title. Therefore, if, in the present case, 
no such assignment or grant has been made 
to the defendants as the statute contem- 
plates, they could not bring suit, in their 
o"\vn names, under the assignment made to 
them, to recover any claims, profits or dam- 
ages for infringement, which belonged to 
Gordon, nor can they use the assignment as 
a defence against any such claims existing 
against themselves in favor of Gordon. In 
this case there has been no assignment exe- 
cuted by Gordon. The right claimed by the 
defendants rests, therefore, wholly on a 
transfer by operation of law. In Stephens 
V. Cady, 14 How. [55 U. S.] 528, it was 
strongly intimated by the supreme court, 
that an assignment of a copyright by opera*- 
tion of law, unaccompanied by an assign- 
ment made by the owner, vests no title. In 
Stevens v. Gladding, 17 How. [58 U. S.] 447, 
the same court suggests that there would be 
great difficulty in. assenting to the proposi- 
tion that patent-rights and copyrights are 
subject to sale under the process of state 
courts. In Ashcroft v. "Walworth [Case No. 
580], it was held, that the title of an insol- 
vent debtor to, or his interest in, a patent, 
does not pass to his assignee in insolvency, 
by an assignment of his property made by a 
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judge under the insolvency law of Massa- 
chusetts. This decision was made on the 
ground that the assignee in insolvency ac- 
quired no title, because the conveyance was 
not such an one as was contemplated by sec- 
tion 11 of the act .Of 1836, namely, a written 
instrument signed by the owner of the patent 
and duly recorded. This seems to be a cor- 
rect view, and it follows that the defendants 
acquired no right to anything which they 
can set up as a defence to the plaintiff's 
claim. 

It is held (jSIoore v. Marsh, 7 Wall. [74 U. 
S.] 522), that the assignment of a patent does 
not carry with it a transfer of the right to 
damages for an infringement committed be- 
fore such assignment It is not at all clear 
that the transfer of the "claims" which the 
assignment in the present case transfers, can 
be construed to cover claims for past in- 
fringements. Dibble v. Augur [Case No. 3,- 
879]. 

If the defence under the receivership were 
held to be available in respect to the whole 
or any part of the claim of the plaintiff, the 
defendants would, probably, on the facts la 
regard to the putting in evidence of the pro- 
ceedings in the state court, be held to be en- 
titled now to file a supplemental answer set- 
ting up such proceedings; but that question 
does not now arise. There must be a decree 
for the plaintiff, for an account of profits 
and damages. 
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Case "No. 5,606. 
GORDON et al. v. COOLIDGE et al. 
[1 Sumn. 537.] i 
Circuit Court, D. Maine. May Term, 1833. 
Assignment pob Benefit op Creihtors — ^Assent 
OP Assignee— Attohney and CiiIent— Autoor- 
iTi— Assent op Cbeditobs — JBr Maii,— When 
Complete (Qucere). 

1. An assignment was made fay a debtor for 
the benefit of his creditors to two attorneys at 
law, who were partners in their business, as 
trustees; one of them assented to tiie assign- 
ment at the time, the other being absent. It 
was Jield, that the latter must be presumed to 
assent also, unless upon notice he refused to 
accept the trust, and notified it to the debtor; 
and especially if he and his partner proceeded 
to act under the assignment by a private con- 
ditional agreement between them, as to giving 
a priority to certain attachments made by them 
in favor of certain creditors, which agreement 
was unlinown to the debtor. And it seems, 
that even if, under such circumstances, the 
priority could be held valid, the assignment 
would be an operative trust as to all other 
assenting creditors. 

2. Attorneys at law, having confided to them 
by creditors a discretionary power to collect a 
debt, may in the exercise of their discretion as- 
sent to an assignment for the benefit of credit- 
ors, and bind their clients thereto, as within the 
scope of the authority thus confided to them. 

[Cited in Clark v. Randall. 9 Wis. 138; Locii- 
hart V. Wyatt, 10 Ala. 231.] 

1 [Reported by Charles Sumner, Esq.] 



3. Where an assignment is made to two par- 
sons, one of whom accepts the trust, and the 
other repudiates it, the assignment is operative 
as to the assenting trustee, unless there is some 
Condition in it, that it shall be void, unless as- 
sented to by both trustees. 

4. It is not generally true, that persons sued 
as trustees under the foreign attachment act of 
Maine, are to be charged as such, unless they 
clearly discharge themselves upon their exami- 
nation. On the contrary, the court can adjudge 
them trustees only, when upon the examination 
there is clear and determinate evidence, free 
from reasonable doubt^ that they have property 
in their hands, of which they ought to be ad- 
judged the trustees of the debtor. 

5. When an assignment is made for the bene- 
fit of the creditors, and some of the creditors 
live at a distance, and signify their assent by 
letter through the post-office; Quaere, when is 
the assent complete? whether at the time, when 
the letter is put into the post-ofiice, or when it 
reaches the assignees? 

, [This was a suit by George W. Gordon and 
his administrator against George S. Coolidge 
and his trustees.] 

This case came before the court upon a dis- 
closure of the trustees, McGaw and Hatch. 
The facts upon which it turns are as follows: 
McGaw and Hatch are attorneys at law and 
partners in business at Bangor. Previous to 
the month of October, 1831, Lroring and Kup- 
fer, of Boston, sent to McGaw and Hatch a 
note of the defendant, Coolidge, for §358.56 
and interest, for collection. At the same 
time au accoimt was forwarded to them by 
Bradley and Sigourney against Coolidge, for 
?460.30, for collection- McGaw and Hatch 
on the 4th of October caused writs to be 
made out on these demands, and delivered 
them to a deputy shei'iff to be served when- 
ever necessary. On the 5th of December, 
1831, Rufus Dwinal, of Bangor, came to the 
office of McGaw and Hatch with a copy of 
a note of Coolidge, owing to Gilman and 
Pritchard of Boston, for $1271.25, and re- 
quested them, in behalf of Gilman, Pritchard, 
& Co., either to obtain security therefor, or 
its amount in goods. McGaw then told 
Hatch, that they must instantly secure the 
demands of Loring and Kupfer, and Bradley 
and Sigourney, to which Hatch assented. 
Hatch then went with Dwinal from the office, 
and called on Coolidge, who declined at first 
to pay the demand, or to give security; but 
afterwards, on the same day, he agreed to 
assign the whole of his stock of goods to Mc- 
Gaw and Hatch, to be disposed of by auc- 
tion, and the proceeds to be applied in the 
order named in the assignment, provided 
Hatch would take the assignment. To this 
proposal Hatch agi-eed, with the cojisent of 
Dwinal; and an assignment was executed 
accordingly. McGaw was not present at 
these transactions. On the tjth of Decem- 
ber McGaw was informed by Hatch of what 
he had done; and he then told Hatch, that 
their clients, Loring and Kupfer, and Brad- 
ley and Sigourney, must be provided for by 
attachments, and that they must not rely 
upon the assignment, unless they should be 
willing, thereafterwards so to do; and then. 
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on notice, the attacliments could be dissolved. 
The deputy sliei'iff made attachments accord- 
iugly on the 6th of December. McGaw f mo- 
ther stated in his disclosure, that he did not 
consider the firm of McGaw and Hatch as 
embracing powei's to become assignees, nor 
did it embrace such powers or objects; but 
he was willing, that the firm should be as- 
signees of Cooiidge, so far as might be done 
ccusistently with the existence of the attach- 
ments in favor of Loring and Kupfer, and 
Bradley and Sigoiu:ney, but not otherwise; 
and so he informed Hatch. Pm-suant to the 
arrangements made on the assignment, the 
stock assigned was sold by an auctioneer, 
with the exception of the goods attached; 
and the proceeds (about $3864.80) were paid 
over to McGaw and Hatch. The suits on 
the attachments regularly proceeded to judg- 
ment and execution; and the deputy sheriff, 
after selling the goods attached, and satisfy- 
ing the amount due on the executions, re- 
turned the surplus ($269.80) to McGaw and 
Hatch, who thus obtained in the whole about 
the sum of $4134.60, applicable to the pm*- 
poses of the assignment. 

A copy of the assignment is in the case, 
bearing date the 5th of December, 1831. Aft- 
«r reciting, that Cooiidge was indebted to 
Gx'ant and Stone of Philadelphia, Loring and 
Kupfer, Bradley and Sigoumey, Gilman, 
Pritchard, & Co., tDopeland and Lovering, 
<5ordon and Stoddard, Silas Pierce & Co., &c. 
&c., it proceeds to assign to McGaw and 
Hatch all his stock in goods at his store, &e., 
to be sold by Head and Pilsbm-y, (auction- 
•eers,) on such terms as McGaw and Hatch 
shall direct; and the net proceeds of the 
goods are to be paid over to the creditors in 
the following order; and the transfer is made 
on that express condition; first, to pay Grant 
and Stone; secondly, to pay Loring and Kup- 
fer; thirdly, to pay Bradley and Sigourney; 
fourthly, to pay Gilman, Pritchard, & Co.; 
und. fifthly, if sufiicient remains, to pay Cope- 
land and Lovering; and the balance of the 
proceeds to be paid over to the remaining 
creditors in equal proportions, and if any 
thing afterwards remains, that is to be for 
the use of Cooiidge. On the same paper xm- 
der the same date is an acknowledgment of 
the deliveiy of the goods to sell and dispose 
■of the same, agreeably to the intention of the 
above transfer; and it is signed by Hatch 
-as follows, "McGaw and Hatch, attorneys 
for the creditors herein named." The expla- 
nation given by Hatch of this form of signa- 
tm-e is, that at the time he considered Mc- 
Gaw and Hatch as attorneys of Loring and 
Kupfer, Bradley and Sigourney, and Gilman, 
Pritchard, & Co., and as attorneys to as 
many of the other creditors named in the as- 
signment, as saw fit to become parties there- 
to, after notice of the same. None of the 
creditors by name signed or assented to the 
assignment, except Copeland and Lovering, 
who did so on the 12th of December, 1831, 
at 12 o'doclj: at noon, by a writing on. the as- 



signment, and Gilman, Pritchai'd, & Co., who 
did so by letter. The letter was dated at 
Boston on the 12th of December, 1831, and 
post-mai"ked on that day, (in answer to a 
letter of McGaw and Hatch, sent on the Sth 
of the same month,) and was received by the 
latter in due course of maU, but not until 
after the attachment of the plaintiffs, which 
was on the 12th of December, at half past 
one o'clock at noon. There is no evidence to 
show at what time the letter was put into the 
post-office at Boston. McGaw and Hatch 
considered themselves as authorized to ad- 
just Gilman, Pritchard, & Co.'s demand in 
any way they thought proper. The letter of 
the 12th of December says: "Yomr favor of 
the Sth is at hand. We accept of the assign- 
ment of George E. Cooiidge, made in favor 
of his creditors. Yom-s, &c." In a subse- 
quent letter of the 25th of December they 
fully confirm the proceedings of McGaw and 
Hatch. 

The case was argued upon the point, wheth- 
er the parties were trustees or not, by Deb- 
lois and Fessenden, for the plaintiffs, and by 
Sprague and Longfellow, for the trustees. 
For the plaintiffs were cited 5 Mass. 141; 6 
Pick. 358; 11 Pick. 298; 6 Greenl. 381. For 
the trustees were cited Halsey v. Fairbanks 
[Case No. 5,964]; 8 Pick. 113. The points 
relied upon at the argument will be found 
fully stated in the opinion of the eoiu*t 

Before STORY, Circuit Justice, and WARE, 
District Judge. 

STORY, Circuit Justice (after stating the 
facts). Such are the material facts appar- 
ent upon the disclosures of McGaw and 
Hatch. If the debts of Copeland and Love- 
vring, and Gilman, Pritchard, & Co., can take 
effect under the assignment, the balance in 
the hands of the ti-ustees is about $163.07; 
and this is subject to the claims for services 
of the assignees, McGaw and Hatch. If 
both of these debts are unpref erred, the plain- 
tiffs have an ample security for their own 
debts; and if either of them is unpref erred, 
there will be a considerable balance in the 
hands of the trustees. Under these circum- 
stances two points have been strenuously ar- 
gued at the bar on behalf of the plaintiffs. 
The first is, that the assignment itself is ut- 
terly void, as to both the creditors. Second- 
ly, that if good as to Copeland and Lovering, 
still the assent of Gilman, Pritchard, & Co., 
was not given, until after the attachment 
was made by the plaintiffs; and so they are 
cut off from any priority; and their claim 
must yield to the attachment. 

Upon the first point the argument is, that 
the assignment was made to McGaw and 
Hatch for the benefit and payment of all 
the creditors named therein, in the order of 
preference stated, and upon that express con- 
dition; that McGaw never assented to the 
assignment absolutely, but only sub modo, 
excepting Loring and Kupfer, and Bradley 
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and Sigourney therefrom; that Coolidge nev- 
er assented to this modification; and that 
without McGaw's assent to it the assign- 
ment could not take effect, as it was not 
■ within the scope of the business of the firm 
of aicGaw and Hatch. And, then the argu- 
ment proceeds upon the Iinown principle, that 
a'conti*acf^ to which both parties have not 
assented, is binding upon neither; and a 
modification, not assented to, leaves the orig- 
inal proposition a nullity, if the latter be 
not accepted. 

There is no doubt, that it was not com- 
petent for McGaw and Hatch, without the 
assent of Coolidge, to accept the assignment 
in part, and reject it in part. If adopted by 
them at all, it must be deemed to be adopted 
in toto. They could not affirm it as to all 
the debts, except those of Loring and Kup- 
fer, and Bradley and Sigourney, and dis- 
affirm it as to the latter. And the real ques- 
tion is, whether the transaction has assumed 
this positive form, or is susceptible of and 
justifies another interpretation. In the first 
place, the assignment was actually executed, 
and assented to by Hatch' on the 5th of De- 
cember; and delivery was made to him under 
the assignment on the same day; and ac- 
cepted by him on behalf of the creditors, 
for whom the firm, (as he says,) had been 
authorized to act, that is, for Loring and 
Kupfer, for Bradley and Sigourney, and for 
Gilraan, Pritchard, & Co. It will, l>y and 
by, be considered, whether the firm had any 
such authority. Now, the assignment, hav- 
ing been accepted by Hatch on behalf of the 
firm, bound him at all events personally; and 
bound the firm also, unless, upon notice to 
McGaw, the latter dissented from the trust, 
and refused to accept it. It is said, that he 
did dissent, because he refused to accept the 
trust, unless the debts of Loring and Kupfer, 
and Bradley and Sigourney, were provided 
for imder the attachments. But in point of 
fact. McGaw never notified such dissent to 
any one, except Hatch. There, is not the 
slightest proof, that he ever communicated 
the fact to Coolidge. But the firm, with Mc- 
Gaw's express assent and acquiescence, went 
on to sell the stock, and to act under the as- 
signment; and they have received the pro- 
ceeds of the sale. Under such circumstances 
'no private reservation of this sort can possi- 
bly prevail over the facts of direct co-opera- 
tion and action in the purposes of the assign- 
ment If the ordering of the attachihents 
was an act inconsistent with the nature and 
objects of the trust, that was a mere private 
act, not superseding the assignment, but sim- 
ply in violation of its provisions; and as 
such, McGaw and Hatch might be liable for 
the breach of the trust in an action brought 
by Coolidge against them. But the creditors 
of Coolidge have no right or authority to 
avail themselves of it to overthrow the as- 
signment. The assignment mtist stand, as 
valid, until McGaw had done some overt act, 
known to Coolidge, by which he has repu- 



diated it. But in truth, McGaw's dissent 
was not to acting as an assignee under the 
trust; but his objection was to binding 
Loring and Kupfer, and Bradley and Sigour- 
ney, as creditors, to their remedy under the 
assignment There is not a syllable in the 
assignment, which declares it void, unless all 
the creditors shall assent to it. On the con- 
trary, the irresistible conclusion is, that it 
was to .be held good pro tanto, as to all the 
creditors, who should assent and void as to 
those who should not. Nor is there the 
slightest proof in the case, that Coolidge 
made it a condition of the assignment, that 
Loring and Kupfer, and Bradley and Sigour- 
ney, or either of them, shoxild withdraw their 
intended attachments, or that McGaw and 
Hatch should assent on their behalf to the 
assignment, otherwise it should be void. 
How can the court infer such a condition 
without a scintilla of evidence to support it? 
And yet the basis of the argument of the 
plaintiffs rests here; for if these creditors 
were at liberty to adopt or reject the assign- 
ment at their pleasure, the act of then* at- 
torneys in rejecting it as to them, left the 
assignment in full force and vigor as to all 
other creditors, who should assent to it and 
take under it. It does not appear to me, 
therefore, that, upon the evidence, the court 
can judicially say, that McGaw ever intended 
to renounce the diaracter of assignee, what- 
ever may have been his intention, as to 
binding the creditors, who were his clients, 
by the assignment. 

Thex*e are other intrinsic difficulties in this 
part of the plaintiffs' case. McGaw aild 
Hatch insist, that they had full authority- to 
bind all their clients by the assignment, if 
in their discretion they chose to exercise it. 
Nor do I perceive, how, upon the facts, this 
power can well be denied to them. The 
debts were confided to them for collection 
according to their discretion. And if they 
chose to take security, instead of enforcing 
an immediate collection by suits, it seems to 
me clear that they were at liberty so to do. 
And they might elect the security of a gen- 
eral assignment, if in the exercise of a sound 
discretion, that appeared to them to be tlie 
best com'se for their clients. There is no 
pretence to say, that any limitation was in^ 
tended by the ci'editors iipon their discre- 
tion. They were left with an implied gen- 
eral liberty to act in the premises, as they 
might deem best for the interests of their 
clients. Now, in the present case, they either 
undertook to bind their clients to the as- 
signment, or they left them at liberty to ac- 
cept or reject it If the latter was the pre- 
dicament, in which the assignment was un- 
derstood by tlie parties to leave the creditors, 
then there is no pretence to say, that the 
subsequent attachment was incompatible 
with, or a breach of, the contract„of assign- 
ment If the former was the predicament, 
then the signature of Hatch, in the name of 
McGaw and Hatch, being given at the time 
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of the execution of tlie assignment, bound 
the creditors, "who were their clients; and 
that consent so given became obligatory, and 
could not be afterwards retracted. There is 
no ground to say, that Hatch was not com- 
petent to bind the firm for such a purpose. 
It was clearly within the scope of the agency 
of partners authorized to collect and secure 
debts. And, I confess, the strong inclination 
of my opinion is, that the written acceptance 
and assent to the assignment by Hatch in 
the name of McGaw and Hatch, as attorneys 
of the creditors, admits of no other interpre- 
tation. It was an act binding on the credit- 
ors, who were their clients. It has never 
been repudiated by any of them. And I ex- 
ceedingly doubt, if, in point of law, it was 
capable of being repudiated. If, then, the 
creditors were bound by it, the subsequent 
acts of McGaw and Hatch in proceeding on 
the attachments were unjustifiable, and ir- 
regular. These acts did not avoid the as- 
signment. They simply gave a right of 
action to Coolidge, but not to any of his 
creditors, for redress for any injury he had 
sustained thereby. He seems not, as far as 
the evidence goes, to have made any com- 
plaint; and it is quite probable, that he has 
acquiesced in the attachments, as matter 
either of prior or subsequent arrangement, 
not injurious to his own interests. 

There is yet another view of this point im- 
portant in itself, and which might, under 
one aspect of the case, have a great influence 
upon the decision. The argument is, that, 
unless McGaw and Hatch both assented to 
the assignment, and to act as assignees, it 
was utterly void. But the argument is "built 
on JKh fact in the case. It stands merely as 
a presumption from the absence of a con- 
tx-ary provision. Now, I cannot clearly see 
my way to adopt the argument. The assign- 
ment was made to a firm, as assignees, for 
the benefit* of creditors. Hatch assented to 
it, and so bound himself, whether McGaw 
was bound or not. And, as Coolidge has not 
made it a condition, that both the assignees 
should accept, my judgment is, that the as- 
signment, in the absence of all countervail- 
ing presumptions, vested the property in 
such assignee as should and did accept the 
trust. If a grant is made to two persons for 
their own benefit, I have never understood 
that it is void as to both, if not accepted by 
both. And where the grant is a mere trust 
for the benefit of third -persons, there is still 
less reason to indulge in such a presumption. 
It is true, that if the intention of the parties 
is, that the assignment shaU not be operative, 
unless all the assignees shall accept it, that 
intention ought to govern the case; But 
such an intention must clearly appear. It is 
not to be inferred from equivocal and doubt- 
ful circumstances, admitting of different in- 
terpretations. I see nothing in this case, 
which will enable the court to say, that 
Coolidge did not intend that the assignment 
should take effect, unless McGaw, as well as 



Hatch, consented to act as assignee. In 
every view of the matter, my judgment is, 
that the assignment was not a void instru- 
ment; but that it took effect from the time 
of its delivei7, a.: to all creditors, who as- 
sented to it before the attachment of the 
present plaintiff was made. 

The other question is one of more nicety 
and difliculty. It is said, that where parties, 
summoned as trustees, fail to discharge 
themselves by any ambiguity in their dis- 
closures, they are to be adjudged trustees. 
That proposition requires many qualifica- 
tions, and may bo true or not, according to 
circumstances. If upon the disclosm-e it is 
clear, that there are goods, effects, and cred- 
its of the debtor in the hands of a trustee; 
but it is left uncertain by the disclosure, 
whether the goods, effects, or credits are af- 
fected by interests, liens, or claims of third 
persons or not, and the ti'ustee has knowl- 
edge of all the facts and withholds them, or 
evades a full examination; that may furnish 
a good ground to presume every thing 
against him, so far as there are ambiguities. 
But if he fully and clearly discloses all he 
knows; and upon the whole evidence it is 
left in reasonable doubt, whether, under all 
the circumstances, he be trustee or not; in 
such a case, I apprehend, he is entitied to be 
discharged. A different docti'ine would be 
most perilous to the supposed trustee; be- 
cause he possesses no power -to compel dis- 
closures from third persons relative to the 
property; and no extraneous or collateral 
evidence of third persons is admissible in the 
suit, to establish or disciiarge his liability. 
It is to be decided solely and exclusively by 
his answers. He might, upon any other doc- 
trine, be innocently compelled to pay over 
the same property twice to different persons, 
holding adverse rights, because he might be 
without any adequate means of self-protec- 
tion. The law, therefore, will not adjudge 
him a trustee, except upon clear and de- 
terminate evidence drawn from his own an- 
swers. I am aware, that there are cases, 
which seem to inculcate a more rigid and 
severe doctrine; such as Sebor v. Armstrong, 
4 Mass. 206, and Cleveland v. Clap, 5 Mass. 
201; U. S. V. Langton [Case No. 15,560]. But 
they are perhaps explicable upon other 
grounds; and at all events, they do not, to 
my judgment, present such a direct authority 
as ought to overcome the doctrine already 
stated. 

There are two points of view, under which 
the facts, in regard to tiie assent of Gilman, 
Pritchard, & Co., are presented by the argu- 
ment The first is, that there was an origi- 
nal assent at the time of the execution of the 
assignment by their agent, Dwinal, and by 
Hatch, as their attorney. The second is, 
that the assent of Gilman, Pritchard, & Co. 
is to be deemed complete and perfect from 
the moment the latter was put into the post- 
office at Boston; and as the letter was put 
into the post-ofiice on the same day that tbe 
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attaclimeiit was made; and as the trustees 
have no means of ascertaining and stating 
with certainty, whether it was on that day 
hefore or after the time of the attachment; 
and as evidence aliimde is not admissible to 
•establish it; the court ought not to adjudge 
the parties trustees, as they may thus be 
rendered twice responsible, if it shall here- 
after be established, that the letter was in 
■fact put into the post-oflace before the at- 
tachment. 

This latter point involves questions of a 
good deal of nicety, upon wnich the authori- 
ties are not entirely agi-eed, and upon which 
much juridical astuteness of argument and 
opinion has been employed. Whether, then, 
the assent is to take efEect from the moment 
when the letter is placed in the post-office; 
■or from the time when the notice reaches the 
trustees, if the assent is not in the inter- 
mediate time withdrawn; whether, if not 
withdrawn, it relates back after notice to the 
period when first placed in the post-office; 
and whether, if the assent is once given, it 
can be withdrawn at any time before the 
letter reaches the trustees, by any intermedi- 
ate though uncommunicated act;— these are 
questions admitting of no small scope of 
argument and observation. Merlin, in his 
Repertoire (title "Vente," § 1, art. 3, note 11, 
vol. 36, pp. 42, 50-54), to which I have been 
referred by my brother, the district judge, 
has given an elaborate pleading or argument 
on the subject, in which he has cited many 
of the continental authorities. It will well 
reward a diligent perusal. Then, there are 
the cases of Adams v. Lindsell, 1 Barn. & 
Aid. 681, and McCulloch v. Eagle Ins. C!o., 
1 Pick. 27S, pressing on the same points. I 
am studious of avoiding any decision on 
these controverted matters, unless they are 
absolutely indispensable upon the present oc- 
casion. And it does appear to me, that we 
may dispose of the present case upon the 
first point already stated; that is, that 
Bwinal and Hatch had an original authority 
to assent to the assignment in virtue of the 
general implied power from GUman, Pritch- 
ard, & Co. to Dwinal, "to obtain security for 
the note due to them, or its amount in goods," 
It is said, that there is no proof, that Dwinal 
had any such authority. But it appears to 
me, that under the circumstances the fair 
presumption is, that he had the authority. 
He acted as upon authority, and gave direc- 
tions to the attorneys, and assented to the 
assignment; and the attorneys understood 
him to have full power, and governed them- 
selves accordingly. Tnere is no pretence to 
say, that Gilman, Pritehard, & Co. have ever 
repudiated his acts, or denied his powers, or 
treated him as a tortious interloper in their 
affairs. That he was an agent to collect their 
debt, or to secure it, does not seem suscepti- 
ble of any doubt; and if an agent, we can 
not presume a limitation upon his agency in- 
consistent with his acts. There must be 
proof to establish that he has exceeded it. 



The letter of Gilman, Pritehard, & Co. of the 
12th of December, in reply to the statement 
of the proceedings in regard to the assign- 
ment, contains no expressions controlling the 
presumption of authority. They simply ex- 
press their acceptance of the assignment, 
without a single intimation that Dwinal, or 
McGaw and Hatch, had acted against their 
instructions. And in a subsequent letter (of 
the 23d of December), written, indeed, after 
the attachment of the plaintiffs was known 
to them, but still evidence in the case, they 
say to McGaw and Hatch: "We consider, 
that we agreed to the assignment the mo- 
ment it was made through yourselves, our 
agents." Now, the court are called upon to 
draw the conclusion from the mere deficien- 
cy of positive proof of an antecedent author- 
ity, that there was in fact none; and this 
conclusion is to be drawn against the direct 
statement of Hatch, that he supposed the 
firm of McGaw and Hatch fully authorized 
through Dwinal, and witliout any corrobo- 
rative circumstances to fortify it. I cannot 
persuade myself, that, in a process of this 
nature, the court are to Indulge in any such 
latitude of inference and conjecture. We 
ought to see clearly, that there was no such 
antecedent authority, in order to defeat the 
title under the assignment If the disclos- 
ures leave the weight of presumption the 
other way, the court are bound to abstain 
from declaring the parties trustees in the 
suit, as to the sum retained for this particu- 
lar debt. And this, upon the most mature 
reflection, is the judgment to which my mind 
has arrived. 

The remaining consideration is, what de- 
ductions are to be allowed to the trustees 
from the small balance in their hands, for 
which they are liable to be adjudged trus- 
tees? That will require further interrog- 
atories to be -put to them on this point; and 
for this purpose, and for tnis only, should I 
be disposed to allow any further interroga- 
tories. The district judge concurs in this 
opinion, and the cause will be disposed of ac- 
cordingly. 
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Case KTo. 5,607. 

GORDON V. DOOLEY. 
[3 Hughes, 182.] i 
Circuit Court, E. D. Virginia. May, 1879. 
Rent Chakge— Usurious Contract. 
■ Where a rent-charge of §1000 per annum is 
purchased for $12,500 in a state where sis per 
cent, is the lawful rate of interest, and there is 
no intention or contract, direct or indirect, that 
it shall be considered a loan, and no provision 
in the deeds of assurance by which in the event 
of default the original purchase-money can he 
returned, nor any law in existence on the stat- 
ute-book tinder ■ which after default the pur- 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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chase-money can be recovered back: Held, that 
the contract is not usurious, but valid, binding, 
and to be enforced in equity. 

The bill sets out in substance the facts here- 
inafter detailed relating to a ground-rent sold 
by Snyder to Gordon. It avers that Asa 
Snyder became bankrupt on the petition of his 
creditors in 1877; that [James H.] Xlooley was 
appointed his trustee in bankruptcy; that the 
ground-rent hereinafter mentioned was duly 
paid from July, 1866, to July, 1876, but that 
no part of the same has been paid since the 
latter date; that the trustee is receiving an 
annual rental from the property hereafter 
mentioned of $2700; that one Thomas "Wilson 
is the beneficiary of a deed of trust from 
Snyder upon the same property, executed in 
October, 1876, and has filed his petition in 
this court, claiming to be paid out of said 
rents the arrearages of interest due to him 
upon a loan of $10,000 secured by said deed 
of trust. The bill maintains that the claims 
of all creditors of Snyder, and especially Wil- 
son, are subordinate to the claim of the com- 
plainant. It therefore prays that a receiver 
may be appointed to take possession of the 
propei'ty and rent out the same; that the pres- 
ent trustee be directed to render an account 
of the rents he has received; and, amongst 
many other things, that the complainant may 
be paid the rent due him in arrear, and the 
rents to accrue as they fall due, in priority 
over all creditors and "Wilson. The defend- 
ant, Dooley, and the petitioner, Wilson, resist 
the prayer of Gordon on the ground that his 
transaction with Snyder was usurious and 
void. Two deeds were received for record 
in the ofl&ce of the hustings court of Rich- 
mond on the 7th day of September, 1866. 
One of them had been acknowledged on the 
27th day of August, in that year, but bore 
date on the 1st day of July, by which Asa 
Snyder and wife, of Richmond, Virginia, con- 
veyed to Douglass H. Gordon, of Baltimore, 
Maryland, in fee for $12,500, certain real es- 
tate on the corner of Gary and Tenth streets, 
in Richmond, described in the deed. The 
other deed had been acknowledged on the 29th 
and 31st of August and 4th of September, 
1866; bore date the 2d day of July, 1866; and 
was a conveyance by the said Douglass H. 
Gordon and wife of the same property to the 
said Snyder, to have and to hold to Snyder, 
his heirs and assigns, etc., but subject to a 
perpetual annual ground-rent or rent-charge 
at the rate of one thousand dollars per an- 
num, payable semi-annually, to be paid for- 
ever, witii a covenant for entry for the pur- 
pose of distress if there should be default in 
making any payment of rent for sis months; 
with further coveiiant nine months after de- 
fault in paying any semi-annual rent, for re- 
entry to take issue and profits for the satis- 
faction of rents in default; and with final 
covenant that if the rent shall be in arrear for 
five years then that the grantor, Gordon, shall 
have power of re-entry and to hold in absolute 
fee. The deed contains no other covenant. 



By the laws of Virginia then in force (see 
Code 1800, c. 138, §§ 16, 20) It was provided 
that on a person bringing ejectment upon such 
a covenant as the last one mentioned in this 
deed, if the party in default shall tender to 
the party entitled to rent, or pay into court, 
all the rent and arrears at any time due, with 
interest and costs, all further proceedings in 
ejectment shall cease; or in case of a bill be- 
ing filed in equity for relief against forfeiture 
of the land by the claimant, and of his being 
relieved in equity, he shall hold the land as 
he did before the proceedings began, without 
a new lease or conveyance. The property 
which was the subject of these deeds was a 
foimdry, supposed at the time to be worth 
$30,000. Six or eight months before this trans- 
action with Snyder, R. A. Lancaster, head of 
the firm of Lancaster & Co., bankers and 
brokers, of Richmond, had negotiated for Gor- 
don a purchase of a ground-rent of $1000 a 
year on the Belle Isle property of Richmond 
for $12,500. Some six months before this 
transaction with Snyder, Gordon had request- 
ed Lancaster to negotiate the purchase for 
him of two other ground-rents of $1000 each, 
at the price paid for the Belle Isle purchase, 
and on the 6th of July, 1866, in a postscript 
to a letter of that date, Gordon had repeated 
that request to Lancaster. 

Snyder says in his testimony that late in the 
summer or early in the fall of that year (it 
was in fact in July) he called on Lancaster's 
firm for the purpose of negotiating a loan. 
It seems they first proposed to sell him stocks 
or bonds on which he might raise money. 
Sundry propositions of the sort he declined. 
Afterwards they sent for him and told him 
they had $25,000 to invest in ground-rents. 
After taking some days for reflection he con- 
cluded to sell a ground-rent, and take $12,- 
500 of the money the firm had for that form 
of investment. In due time deeds were 
drawn. The first deeds proposed to him were 
not satisfactory. Finally, the deeds which 
have been described were prepared, and were 
duly executed -and recorded by the proper 
parties. There were no direct negotiations 
between Snyder and Gordon. All that trans> 
pired between Lancaster and Snyder in the 
negotiation was oral. All that transpired be- 
tween Lancaster and Gordon on this subject 
was by letter— Gordon being in Baltimore. 
There is nothing in the correspondence of 
Lancaster with Gordon, showing that in this 
transaction Gordon had any other object or 
aim than to purchase a ground-rent; nothing 
to show that he himself sought to place a loan, 
or considered the transaction with Snyder as 
directly or indirectly a loan of money. Lan- 
caster testifies that he never at any time sub- 
mitted to Gordon a proposition from Snyder 
to borrow money. He had been informed by 
Gordon that he wanted the ground-rents for 
some special legacies. Lancaster testifies 
positively that the purchase of the ground- 
rent from Snyder was not intended by. any 
one to be a shift, or device, or contrivance to 
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cover a loan of money, at a greater rate of 
interest than six per cent per annum; that he 
had no authority to enter into such a transac- 
tion; that Gordon never had in the hands of 
his firm any sum whatever for investment at 
their discretion; that when proceeds of sales 
made by them for Gordon came into their 
hands and were left there, they had no au- 
thority whatever to invest them without Gor- 
don's previous direction; that he never in- 
formed Snyder that his firm had any amount 
of Gordon's money for investment, and never 
offered to Snyder any sum of money or loan 
in behalf of Gordon. Lancaster repeats posi- 
tively that the object of the deeds which were 
executed between Gordon and Snyder was to 
carry out in good faith the purchase of the 
ground-rent. Several letters from Gordon to 
Lancaster, written in the summer of 1866, 
were put in evidence voluntarily by Gordon, 
very few of which refer to the transaction 
with Snyder. They contain nothing to show 
that Gordon intended that transaction as a 
device to cover a loan, or himself regarded 
or treated the transaction as a loan. The 
letters are full of statements and inquiries, 
showing that Gordon was in the habit of buy- 
ing negotiable paper, put by others into the 
hands of Lancaster for sale, at rates of dis- 
count greater than six per cent; but they dis- 
close no transaction usurious in the meaning 
of the law. These letters do not show that it 
was "the known practice" of Gordon to lejad 
money on usury, under cover of devices In 
the form of sale, within the meaning of the 
rulttig of the court in Douglass v. McGhes- 
ney, 2 Rand. [Va.] 109. They prove no more 
than that he boughl negotiable paper at rates 
of discount greater than six per cent; and 
show that in one case he refused to buy such 
a note made directly to himself as payee, or 
made payable to the maker's own order, with- 
out an intermediate indorser. 

Snyder testifies that he always regarded the 
transaction as a loan upon the property, simi- 
lar to a mortgage; and he avers that Lan- 
caster, from the character of his conferences 
with him, "must have understood thereby that 
I regarded it in the light of a loan; of course 
I can't tell what he felt" Lancaster testifies 
that he acted in the transaction as the agent 
of Snyder; that he did not act as the agent of 
Gordon; that his firm received a commission 
of $125 from Snyder; that Gordon paid the 
$12,500 in Baltimore on a draft of Lancaster 
& Co., and that the proceeds were placed to 
Snyder's credit in the banking house of Lan- 
caster & Co., in Richmond, and were drawn 
thence by Snyder. Lancaster testifies that he 
took commissions on sales in all cases only 
from the seller, and never took them from the 
purchaser. 

John A. Meredith and James Pleasants, for 
complainant 

W. W. Gordon, for defendant, and Isaac H. 
Carrington, for Thomas Wilson, who inter- 
venes by petition. 

IOfed.cas. — 50 



(Case No. 5,607) GORDON 

HUGHES, Disti'iet Judge. I think the fore- 
going statement embraces all the evidence in 
the case that can at all afEect the decision of 
the question at issue, which is whether the 
two deeds, by which a rent-charge was 
nominally secured by Gordon upon the foun- 
dry property of Snyder, were really designed 
to cover, and did cover, a loan of $12,500 
from Gordon to Snyder at the usurious inter- 
est of $1000, or eight per cent per annum. 
If the intention of the parties to the transac- 
tion was in fact to cover up a usurious loan, 
or if the deeds are such as, carried by any 
practical means into operation according to 
their legal -effect, do virtually provide for a 
loan, then the transaction is usurious and void 
under the law of Virginia as it stood at the 
date of the deeds. We have nothing to do here 
with the technical term "usury"; we have 
to do only with the terms of a specific law. 
Section 5, c. 141, of the Code of 1860, in force 
in 1866, provided that "all assurances made 
directly or indirectly for the loan of money 
at a greater rate than six per cent" shall be 
void. This is the law which rules the transac- 
tion between Gordon and Snyder. The deeds 
which then were executed are assurances. 
They do not provide directly for a loan of 
money. They in terms provide for the sale 
by Snyder to Gordon of a rent-charge of $1000 
per annum, to be paid to Gordon in considera- 
tion of the sum of $12,500 paid down by Gor- 
don to Snyder. If this transaction was In 
good- faith the sale of a rent-charge, it is not 
usurious, though in effect the deeds provide 
for an annuity of $1000 to be collected on the 
original payment of $12,500 by Gordon to 
Snyder. "If the parties intended to make a 
Usurious loan in the form of a sale, then, of 
course, the transaction will be illegal and 
void; but if it appear that a sale was really 
intended, then It is equally dear that the 
transaction is legal and valid. The difference 
between the two cases is, that the law allows 
the one and condemns the other; and though 
you cannot do what the law condemns, yet 
you may do what the law allows, even though 
the effect be precisely the same. Brocken- 
brough V. Spindle, 17 Grat 36. A man may 
purchase bonds or negotiable paper in the 
market at any discount, whether they were 
manufactured for sale or not, and not be 
guilty of usury: Hansbrough v. Baylor, 2 
Munf. 36; Taylor v. Bruce, Gilmer, 42; Whit- 
worth V. Adams, 5 Rand. 333; and the same is 
held in many other eases. Nay, more, he 
may sell property greatly above its market 
value, knowing that the purchaser intends 
selling it again at its market value for the 
purpose of raising money, and the sale will 
not be usurious if it Is a sale. Selby v. Mor- 
gan, 3 Leigh, 577; and Brockenbrough v. Spin- 
dle, 17 Grat 21. But if such sale is accom- 
panied by a loan of money as part of the 
transaction, the whole is usurious. Bank v» 
Stribling, 7 Leigh, 26." If the deeds between 
Gordon and Snyder, though not in form and 
legal effect providing for a loan, were accom- 
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panied by a contract or understanding in any 
form, oral or written, agreed to by both par- 
ties, tliat the amount of $12,500 paid for the 
rent-charge was to be treated as a loan at an 
annual interest of $1000, such side-contract 
would vitiate the main transaction, though it 
should not appear on the face of the deeds; 
or, though no such outside contract or under- 
standing should be proved, yet, if the deeds 
themselves contain any clause or provision, or 
if they make an omission by virtue of which, 
under the laws of the country, a return of the 
principal money originally paid could be se- 
cured, then a loan would be thereby indirectly 
and substantially provided for, and the con- 
tract would be usurious. 

It is clear from the evidence, that whatever 
idea Snyder may have had to the effect that 
he was negotiating a loan from Gordon, yet 
neither Gordon nor Lancaster entertained it. 
It is clear that the minds of Snyder and 
Gordon did not meet in mutual agreement 
on a contract for a loan in fact, through the 
sale of a rent-charge in form. These two 
men did not see each other. There was no 
direct communication between them. The 
whole business was transacted through Lan- 
caster. Nor did Lancaster and Gordon meet 
personally in the course of the negotiation. 
It was carried on wholly by letters between 
them, and these letters do not show that a 
loan was either actually or impliedly the 
subject of their correspondence. In short, 
the evidence shows to demonstration that 
there was no mutual understanding between 
Snyder and Gordon to the effect that their 
ti'ansaction was to be in form the sale of 
a ground-rent, but in fact a loan. Such a 
conti'aet or understanding not having been 
mutually agreed upon by the parties, by a 
common intention not expressed in the deeds, 
the only question left is, whether the deeds 
themselves by their tenor, provisions, and 
covenants, directly or indirectly, expressly 
or impliedly, by their actual provisions or 
by the omission of provisions, provide for or 
admit of a return or recovery of the $12,500 
paid by Gordon for the rent-charge, through 
any means or method or possibilily known 
to the law. 

The counsel of Wilson, and of Dooley, the 
trustee in banla-uptcy, contend that these 
deeds show a usurious transaction, and claim 
that this case is entirely similar to that of 
Scott V. Lloyd, first reported in 4 Pet. [29 
IT. S:] 205, and again reported 9 Pet [34 
TJ. S.] 418. Except in one particular this case 
is identical in the nature of its facts with 
that of Scott V. Lloyd, where a rent-charge 
of $500 per annum, pm*chased for $5000 
paid down, was held usurious. In that case, 
as it is reported in 9 Peters, Chief Justice 
Marshall reviewed every case; American and 
English, which had then been reported, in 
■which contracts not usurious in form, but 
claimed to have been usurious in fact, had 
been passed upon hj the courts. The whole 
learning of this important and interesting 



subject is there given in the lucid and con- 
clusive manner usual with that judge. I re- 
fer for a citation and review of all cases in 
point to that exhaustive opinion, which 
leaves me nothing to do but to inquire what 
it decides, and compare that case of Scott 
V. Lloyd, with the one at bar. 

The chief justice summed up the law as 
to annuities and ground-rents in the follow- 
ing language: "The ingenuity of lenders of 
money has devised many contrivances by 
■which, under forms sanctioned by law, the 
statute of usury may be evaded. Among 
the earliest and most common of them is 
the purchase of annuities secured upon real 
estate. The statute does not reach them, 
not only because the principle may be put 
at hazard, but because it was not the inten- 
tion of the legislature to interfere with indi- 
viduals in their ordinary transactions of buy- 
ing and selling, or other arrangements made 
with a view to convenience 'or profit. The 
purchase of an annuity or rent-charge, if a 
bona fide sale, has never been considered 
as usurious, though more than six per cent, 
profit be secm-ed. Yet it is apparent, that 
if giving this form to the contract will af- 
ford a cover which conceals it from judi- 
cial investigation, the statute would become 
a dead letter. Courts, therefore, perceived 
the necessity of disregai-ding form, and ex- 
amining into the real nature of the trans- 
action. If that be in fact a loan, no shift 
or device will protect it." 

After thus explaining the law affecting the 
case, the chief justice proceeded to examine 
into the "real natm*e" of the transaction 
before him. As I have before said, the 
facts of the ti-ansaction in that case were 
identical in their character with those in 
this case. But there was one provision of 
the deed there which is not to be found in 
the deeds in this case. In addition to clauses 
similar to corresponding clauses in the deeds 
here, the deed there contained the following 
clause, Scholfield being in the relation of 
Snyder and Moore of Gordon to that trans- 
action: Moore covenanted that if Scholfield, 
his heirs or assigns, "should at any time 
after the expiration of five years from the 
date of the deed, pay to said Moore, his heirs 
and assigns, the sum of five thousand dollars, 
together with all arrears of rent, he, the 
said Moore, his heirs and assigns, would 
execute and deliver any deeds or instruments 
which may be necessary for releasing and 
extinguishing the rent hereby created, which, 
on such payments being made, should for- 
ever cease to be payable." 4 Pet [29 U. S.] 
208. It is useless to show that this clause 
did provide for a return of the $5000 advanc- 
ed in the beginning by Moore. The clause 
ex vi termini converted the sale and pur- 
chase of a rent-charge into a loan. In terms 
the transaction was to stand as the sale and 
purchase of a rent-charge for five years, and 
after that was to assume the character of 
a mortgage to secui-e a loan of $5000 at an 
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annual rent of ?oOO. It is useless to say 
tliat on the principles heretofore stated in 
the foregoing pages, this provision of the 
deed brought the transaction between Schol- 
field and Moore into the category of usurious 
loans, and made what was in form the sale 
of a rent-charge in fact a loan secured by- 
mortgage. Nor is it necessary to state how 
the supreme court decided the case, for, as 
a matter of course, it held the transaction 
to be usurious and gave order accordingly. 
It was not the fact that the rent of §500 re- 
served on ground purchased for §5000 was 
equivalent to an interest of ten per cent, per 
annum that was held to vitiate the trans- 
action, but the fatal circumstance was the 
additional fact that a provision was made 
for a return of the purchase-money after a 
period, during which it was to carry ten per 
cent in the form of rent. 

In the case of Tyson v. Rickard, 3 Har. 
& J. 109, the subject was a rent-charge re- 
served at the rate of fifteen per cent .upon 
the sum paid for the purchase of it, -where 
the contract embodied a provision allowing 
the vendor -within five years to redeem the 
property on returning the sum bon*owed with 
all arrearages of rent due, a ease all foturs 
with Scott V. Lloyd [supra]. Are these cases 
all toms with the one at bar? Plainly they 
are not There is no such fatal- clause in 
the deed of Gordon to Snyder reserving the 
rent as that which I have quoted from the 
deeds in the other cases. There is no pro- 
vision whatever securing, looting to, or per- 
mitting the retiurn of the $12,500 paid by 
Gordon for the rent-charge. Now I admit 
that, though no such provision actually ap- 
pears in the deeds which passed between 
Snyder and Gordon, yet if there was an 
outside understanding or contract, oral or 
written, equivalent to it, by which they mu- 
tually agreed that the transaction should in 
fact "be a loan, then the case would be the 
same as if such a stipulation were actually 
in the deed. But no such outside agree- 
ment is proved, and none such was made at 
all. I will go farther and admit that, if 
under the terms of the deeds between Sny- 
der and Gordon, especially of the clause re- 
lating to a forfeiture of the fee, after five 
years of default, Gordon could, undet the 
laws of Virginia, secure a return of the 
money paid for the purchase of the rent- 
charge, that legal power of recovery would 
have to be construed in connection with the 
deeds, and be treated as a part of the con- 
tract But a court of equity in relieving 
against the forfeiture of the fee "would not 
provide for a return of the piu*chase-money 
paid for the ground-rent It would treat 
the 20th section of the 138th chapter of the 
Code of 1860 as part of the contract, and 
give relief against the forfeiture in accord- 
ance -with its provisions. It could not, on 
any known principle of law or equity, return 
to Gordon his purchase-money of $12,500. 
This being so, and the deeds between Sny- 



der and Gordon making no provision for the 
return of the $12,500 to Gordon, and the 
- law giving him no power to recover it back,, 
it follows that Gordon, by the transaction, 
parted with that purchase-money forever, 
and absolutely, and that the transaction was 
not directly or indirectly, actually or inten- 
tionally, by express provision or through any 
means known to the law, a loan within the 
terms bf the 5th section of chapter 141 of 
the Code of 18G0, making the taking of more 
than six per cent on loans usurious, and is 
not void, but is valid and must be enforced 
in this case as against Wilson and other 
creditors of Snyder. 
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GORDON- v.HOBART et al. 

[2 Story, 243.] i 

Circuit Court, D. Maine. May Term, 1S42. 

BiLii IN Equity ^Mastek i:i Chaxcert — Report 
— ^Matter not Included is Refeuesce— Usury 
— Debtor and Creditor -r Application of 
Monet to Payment of Debts. 

1. Where a bill in equity was brought by A. 
as assignee of B., no waste being charged there- 
in, and the subject-matter was referred to a 
master to report thereon, who was not au- 
thorised to report upon the question of waste, 
but who nevertheless did, with the consent of 
the parties, report thereupon; it was held, that 
waste committed before the assignment could 
not be inquired into by an assignee; that all 
of the report pertaining to waste should be 
stricken out; that, even if such matter had 
been charged in the bill, the master, not being 
directly authorised thereto, could not acquire 
any authority beyond his commission by the 
consent of parties, 

[Cited in Seaver v. Durant, 39 Vt 106; Wa- 
terman V. Buck, 58 Vt. 520, 3 Atl. 506.] 

2. Where A. mortgaged certain property to 
B, to secure a loan of $3,000, no rate of inter- 
est being therein fixed, upon the agreement, 
that A. should take from B. a lease thereof at 
the yearly rent of $270, which rent was paid 
until the mortgagee took possession; it was 
lieJd, that the lease was a mode of securing 
usurious interest, and was, therefore, not valid; 
but that legal interest should be allowed in eq- 
uity, upon the $3,000, for the whole period. 

[Cited in Lathrop v. Cheney, 29 Neb. 454, 
45 N. W. 617.] 

3. There having been various business trans- 
actions between A. and B., and various notes 
received from A. by B., no specific application 
of which by the mortgagor was shown; it was 
held, under the circumstances, that the notes 
were not to be applied to the payment of tiie 
$3000. 

4. Where money is paid by, or received for 
a debtor by his creditor, the debtor may appro- 
priate it to the payment of whatever debt he 
pleases; if he omit to appropriate it, tne cred- 
itor may apply it to the satisfaction of what- 
ever demand he pleases; if neither party apply 
it, and various debts be due, tie court will 
make the appropriation thereof, according to 
the equity of the ease. 

5. This right of appropriation 'exists only 
between the original parties; and, therefore, it 

1 [Reported by William W. Story, Esq.] 
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was held, in this case, that the assignee of A. 
could not insist, that money in the hands of 
B. belonging to A., should be applied in dis- 
charge of the mortgage. 

[Cited in Mack t. Adier, 22 Fed. 573; Case 
v. Fant, 3 C. C. A. 418, 53 Fed. 44.] 

[Cited in Robie v. Briggs, 59 Vt. 444, 9 Atl. 

Bill in equity [by Charles Gordon against 
Polly Hobart and another]. The bill in sub- 
stance stated as follows: That John Gor- 
don, on the 25th of November, 1814, mort- 
gaged to John Hobart three lots of land, 
namely, two in 'Westbrook, and one in Cape 
Elizabeth, for the payment of three thousand 
dollars, loaned to the said Gordon by the 
said Hobart That no rate of interest on the 
said sum was fixed by the form of the said 
mortgage security; but that the said Hobart 
exacted an usurious interest of nine per cent 
by requiring, as a part of the transaction 
aforesaid, an indenture of lease of the mort- 
gaged premises, to the said Gordon, at the 
yearly rent of two hundred and seventy dol- 
lars; and that the said Hobart did actually 
demand and take from the said Gordon the 
aforesaid usurious interest, under the form 
of a stipulation for rent. That the said 
mortgage deed being an usurious security 
for money loaned contrary to the statute, 
and, therefore, void in law, can only be sus- 
tained in equity for what may be due in eq- 
uity and good conscience. That John Gor- 
don, on the 27th of November, 1815, in order 
to secure the said Hobart against a liability 
as indorser of his note for $1,600, being a 
loan from the Cumberland Bank, made over 
to him, the said Hobart, two promissory 
notes of Josiah Pierce, bearing date Nov, 
24th, 1815; and also, as a further security, 
mortgaged to him certain wharves and flats 
in Westbrook, then considered amply suffi- 
cient to secure the said Hobart, as indorser 
of the said note. That the said note, hav- 
ing been made to meet a liability of the said 
Gordon at the Cumberland Bank, was con- 
tinued and renewed from time to time, and 
indorsed at each renewal by the said Ho- 
bart; and that the said Gordon, for the fur- 
ther security of said Hobart, on the 9th of 
December, 1817, caused to be made and de- 
livered to him the promissory note of John 
Warren and Nathaniel Warren, of that date, 
for $876, due from the said Warrens to the 
said Gordon. That it was expected, that 
payment of the said Warrens' note should 
not be required immediately, but that it 
should simply lie in Hobart's hands, while he 
was contented with its security; as had been 
the case with Pierce's notes above-men- 
tioned. That as the amount of the said 
Pierce's and Warrens' notes was more than 
sufficient to pay the bank note for $1,600, it 
was intended, that the surplus, whenever re- 
ceived by Hobart should be applied in part 
payment of his (Hobart's) claim- for the §3,- 
000 aforesaid. That on Sept 10th, 1810, the 
said Gordon had given a further sum of 



$34i.27, which, unless required for the in- 
demnity of said Hobart was to be applied 
to the satisfaction of his demand against 
said Gordon. That John Gordon, on the 0th 
of December, 1817, John Warren and Na- 
thaniel Warren aforesaid, being indebted to 
him $3,000, caused their note to be made to 
the said Hobart for §2,124. That the said 
Pierce's and Warrens' notes remaining, as 
Gordon supposed, unpaid, and it being uncer- 
tain how far Hobart was secured, as indors- 
er of said §1,600 note, by the prior mortgage, 
the said Gordon, on the 30th of December, 
1817, mortgaged two other parcels of land 
in Cape Elizabeth to the said Hobart as col- 
lateral security for the indorsement of the 
said §1,600 note. That the said Gordon paid 
the §270, under the name of rent, as afore- 
said, for two years, making the sum of §540, 
the excess of which above legal interest 
ought to have gone towards the satisfaction 
of the said Gordon's debts to the said Ho- 
bart That the said Hobart never demanded 
the §3,000 above-mentioned; but in the 
spring of 1820, he took possession, with the 
consent of Gordon, of ail the premises mort- 
gaged, both for the §1,600 note and for the 
§3,000. That the said Gordon, on the 7th of 
March, 1818, delivered to the said Hobart 
the promissory note of Barnabas Sawyer and 
Joshua Webb, for §1,000; on which note said 
Hobart received about §000, which ought to 
have been applied as aforesaid. That the 
said Gordon, on the 4th of March, 1819, de- 
livered to the said Hobart the promissoi-y 
note of Samuel A. Proctor for §625, the 
whole of which the said Hobart afterwards 
received. 

The bill admits, that the said Hobart had 
a right to hold the aforesaid seciu-ities, and 
to apply the same for his indemnity; but in- 
sists, that he was bound, after being In- 
demnified for the indorsed bank note, to 
appropriate the surplus towards the eS:tin- 
guishment of his just demands against the 
said Gordon. It also admits, that the said 
Gordon became embarrassed in his circum- 
stances, and unable to pay the demand of 
the said Hobart, otherwise than as aforesaid; 
and supposes, that the §1,600 note was paid 
by means of a renewed note at the Warrens, 
aforesaid, on the 19th of Januai'y, 1818, in 
part payment of the §2,124 note above-men- 
tioned. It also alleges, that the said Hobai-t 
received in his lifetime payment of the whole 
or of considerable parts of the said Pierce's 
and of the said Wan-ens' notes, and of the 
demand against Proctor, and §600 of the de- 
mand against Sawyer; that the said Hobart 
received the full amount, paid by him, on the 
§1,600 note, and all damages therefor, and 
ought to have discharged the before-men- 
tioned mortgagee for his security as indorser, 
and to have applied the balance to the pay- 
ment of his other demands against the said 
Gordon; but that the said Hobart did not 
do so, but died without rendering any ac- 
count in the premises. That the said' Gor- 



[10 Fed. Cas. page 789] 

don, on the IStli of September, 1819, trans- 
ferred Ms interest in tlie mortgaged premises 
to Josepli Welsli and Hezekiab Ayer; tliat 
the said Welsh and Ayer, on the 5th of Sep- 
temba-, 1820, transferred this interest to 
William W. Thacliard; that the said Thack- 
ard, on the 9th of January, 1832, transferred 
his said interest to your orator; and that the 
plaintiff has become seised of the equity of 
redemption, and acquh-ed all the rights of 
John Gordon, aforesaid, in the premises. 
That after the death of the said John Ho- 
bart, Polly Hobart, his widow and devisee, 
the 3d of April, 1830, quitclaimed to Leavitt 
Hobart all the interest of the said John in 
the premises; the said Polly having received 
the rents and profits thereof, from the de- 
cease of said John to the time of said con- 
veyance to said Leiivitt Hobart. 

The bill then states, that the plaintiff (the 
orator) being desirous of redeeming the mort- 
gaged premises, had requested of the said 
Polly and the said Leavitt, an account of 
what was justly due on the said mortgages, 
and also of the rents and profits of the said 
premises, received by the said Polly, and by 
the said Leavitt, and by the said John, dur- 
ing his lifetime; and upon receiving the bal- 
ance, requested them to deliver up the 
premises. The bill then charges, that the 
defendants, admitting a right of redemption 
as to the mortgage for the, security of the 
§1,GOO note, deny, that the said John Hobart 
was indemnified by the above-mentioned 
notes of the Warrens, Pierpe, &c.; and that 
the defendants assert, that the said John Ho- 
bart had other large demands against the 
said Gordon, to the payment of which he 
might justly apply any smrplus received as 
above-mentioned; all which the orator denies, 
and says, that all accounts between them, 
excepting those stated as subsisting in this 
petition, were settled to the 9th of December, 
1817; and whereas the said Polly pretends 
to hold, as executrix, a note of said Gordon 
for $400, the plaintiff says, that the same was 
fully paid; and that the said John Hobart 
received of the said Gordon a bill of sale of 
a store-house in Stroudwater, of the value of 
?300, for the rent and worth of which the 
said Hobart ought to accoimt. And it fur- 
ther charges, that whereas the said Polly and 
Leavitt set up that the ?270, undertaken to 
be reserved as rent of the premises mort- 
gaged for the ?3,000, was in reality so re- 
served, and on no other account, the orator 
charges the contrai-y; that it was, in fact, 
an exaction of usurious interest; that any 
pretended agreement for the payment of It is 
void; and that neither the said Gordon nor 
his assigns ought to be held to the fulfillment 
of it. The bill then prays, that the defend- 
ants may be holden to answer, and to pro- 
duce boobs and accoimts, and for reposses- 
sion of the premises, and for further and 
general relief. 

The condition of the bond of defeasance (by 
which the conveyance of the 2oth of Novem- 
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ber, 1814, being absolute in its terms, be- 
came a mortgage) was in the following terms: 
"The condition of the above obligation is 
such, that, whereas the above-named John 
Gordon has conveyed to the said John Ho- 
bart certain real estate, viz., a certain lot of 
land situated in the town of Westbrook, and 
containing about forty-five acres, be it the 
same, more or less, as will more fully appear 
by said Gordon's deed to said Hobart, which 
deed bears even date with the presents; 
which real estate is conveyed to said Hobart 
to secure the payment of three thousand 
dollars. Now, be it known, that if the said 
John Gordon, his heirs, executors, adminis- 
trators, or assigns, shall pay unto the said 
John Hobart, his heirs, executors, adminis- 
trators, or assignq, the sum of three thou- 
sand dollars, in three months after having 
due notice, and the same being demanded by 
the said Hobart, his heirs, executors, admin- 
istrators, or assigns, the same to be paid in 
gold or silver, then I, the said John Hobart, 
do by these presents bind myself, my heirs, 
executors, administrators, or assigns, in the 
penal sum aforesaid, to give to the said John 
Gordon, his heirs, executors, administrators 
or assigns, a good and sufficient deed of con- 
veyance of the within named premises, which 
if well and truly executed and delivered to 
the said Gordon, his heh's, executors, admin- 
istrators or assigns, then the within written 
obligation to be void and of no effect; other- 
wise to remain in full force and virtue. John 
Hobart." ^ 

The lease referred to in the bill, was in the 
form of an ordinary lease, for the term of 
one year from Nov. 25th, 1814, yielding and 
paying rent of 270 dollars for the said year; 
and the same sum for each and every year 
the said Gordon should occupy or improve 
the same; and the lessee promised to pay 
the rent in two equal half-yearly payments, 
one on [May 25th, and one on November 25th. 
The plaintiff having died, a bill of revivor 
was filed in October, 1835, on behalf of his 
heirs; and to that is added, at the May term, 
1836, an express waiver of any objection to 
the $3,000 mortgage, on the score of usury: 
with an offer to fulfil the conditions, so far as 
they have not been performed, as the court 
may direct. The answer having been put 
in, and evidence taken, the cause came on 
for a hearing at the October term, 1836, and 
the proceedings had thereon are fully stated 
in Gordon v. Hobart [Case No. 5,609]. The 
cause now came on at this terra to be heard 
upon the master's report, and the exceptions 
taken thereto by the pai*ties. 
The master's report was as follows: 
In Chancery.— Charles Gordon and Others, 
Plaintiffs; Leavitt Hobart and Sally Hobart, 
Defendants. In pm'suance of the order of 
this honorable court made in the above cause, 
October term, A. D. 1836, and a commission 
issued thereupon, bearing date April 1st, 
1839, by which it was referred to me, as §i 
master in chancery, according to the bill of 
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complaint of the said plaintiffs, and the re- 
spective answers thereto of the said defend- 
ants, in relation to the use and improvement 
of certain real estate therein set forth, to 
take an account of the rents and profits there- 
of, and to report what is due upon the foot- 
ing of all and each of the mortgages set forth 
in the said bill of complaint, making all due 
charges against, and all due allowances to, 
the defendants, I have caused the parties 
aforesaid to appear before me on several set 
days by their respective solicitors, and have 
examined their several accoxmts and evi- 
dence, and do thereon report as follows: 

1. On the mortgage made by John Gordon 
to John Hobart, dated November 25th, 1814, 
I find to be due as follows: 

Principal, 

Interest, 1 year, 47 days. 



Dednct indorsement on) 
Hobart's lease to Gor-J- 
don, January Uth, 1S16,J 



Add Interest, 1 year, 47 days. 



Dednct Indorsement onl 
the lease, Febrnary 27tli, > 
1817. J 



Add Interest to Octoberl 
Ist, 1N3!!, 22 years, 7\ 
months, 4 days, J 



§3,000 
203.50 

§8,203.60 

270 



§3,132.83 
270 



$2.SG2.83 
8,881.02 



Also add for repairs. 






1819. Fencing stntf, as per 






leffer. p. 79, n 
J821 & 1822. Daiiiel Lom- 




§33.20 






bard, labor. 


654.75 




Materials shinglinK and 






other repairs, as per lejjer. 


78.36 


§128.11 


18.S1. Tristram C.Stevens, 






labor. 


2.25 




Materials. 


15.54 


17.73 


I'arker & Stevens, 


§10 




Chapman & Chesley, 


13.13 


23.13 



Dednct produce and snn- 
drles, delivered, as per or- 
der, on Charles Gordon, 
Nov. 3d. 1SI9. $159 

Leas 31 70 $127.80 

Kent of mortgaged prem- 
ises, esclnsive of taxes, 
paid by Hobart from 
April 1st, 1S21. when pos- 
session was taken by 
John Hobart, 
Honse and garden, §76 

16 acre lot at Stroud- 

■water, 100 

45 acrelot atCapeEUza- 
beth, 10 



per annum, araountin;? in 
18 years, to April Ist,18.'!0, 

And from April 1st, 183'J, to 
October Ist, same year, C 
months. 



S1S5 



§3,330.00 



House and garden. 


§ 37.50 




15 acre lot. 


lOU 




45 acre lot, 


7.50 


§145.00 


Waste on the Slroudwater 






property, via., garden 






wall and fences. 


§50.00 




Waste on the 45 acre 






lot at C. B. §310 






Cutting wood, and 






for trees cut for mill 






Jogs, estimated at BO 


§360.00 


§410.00 



§6,743.85 



202.23 



§6,946.08 



4.012.30 
§2.fl33.78 



The reservation of $270 rent of the prem- 
ises having been stated in the bill to be in 
lieu of interest, and at the rate of 9 per 
cent, on the principal, I have thought it cor- 
rect to allow interest from the date of the 
mortgage at 6 per cent, per annum, as above 
stated; though the payment of interest was 
not stated in the bond of defeasance. The 
lease is of the same date with the deed and 
defeasance, and assumed by me to be part of 
the same transaction, and to have been given 
with the intent mentioned in the plainuff's 
bill; and it appears to me to be more equita- 
ble to calculate the interest at 6 per cent, 
than to charge the plaintiffs with the whole 
rent e:^ressed in the case. Should I be in- 
correct in this assumption, and it should be- 
come necessary or proper for me to report 
as to the time when the first evidence of an 
actual demand appears, I would fm-ther 
state, that I infer from the other evidence, 
that a demand was made November 3d, 1819, 
the debt being then partly paid, as above 
stated, which inference is grounded upon the 
exhibit No. 18. Also that possession was 
taken in April, 1821, on all the mortgages 
in the case, as stated in the answer of Leavitt 
Hobart I have made no rests since Feb- 
ruary 17th, 1817, because I have not found 
that the rents and profits have at any time 
been equal to the amount of interest accrued 
at the time they were received. 

2. It appears from the first, deposition of 
Levi Cutter, that the note of $1,600, dated 
November 24th, ISVT, was applied as pay- 
ment of the debt secured by the deed and 
defeasance, conditioned for the payment of 
$1,600, dated November 27th, 1815; and from 
this I infer, that both securities were for the 
same debt This result is confirmed by the 
fact, that the plaintiffs produce in their own 
custody the series of notes for the same 
amount, from the note dated November 27th, 
1815, to a note discounted as for the renewal 
of a note in the same series June 9th, 1817, 
inclusive. The admission of this series of 
notes is objected to by the defendants, be- 
cause the notes were not among the papers 
previously exhibited to the court If the ad- 
mission of them is irregular, it may be proper 
for me to add, that I view them as having 
operated as cumulative evidence, and am not 
aware, that the result would have been differ- 
ent, if they had been entirely excluded. I 
have, therefore, inferred, that the second 
mortgage, or the deed and defeasance, dated 
November 27th, 1815, is fully satisfied; and 
it appears by the admission of the parties, 
that no rents and profits have ever been re- 
ceived from this source by the defendants, 
for which they should be accountable in this 
action, the premises having been covered by 
a prior unredeemed mortgage to a tnird per- 
son. 

3. It also appears from the deposition of 
Levi Cutter, that the note of John and Na- 
thaniel Warren for $1,600, dated January 
19th, 1818, discounted at the Cumberland 
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Bank, was received by the bank In payment 
of the debt secured by the note of $1,600, 
given by Jolm Gordon to John Hobart, dated 
November 24th, 1817, after several renewals 
of the same; and from the deposition of Na- 
thaniel Warren, talcen in connection with the 
memorandum tmder seal, dated February 
17th, 1817, given by John Hobart to John 
Gordon, and the note for three thousand 
dollars from the said Gordon to the said Ho- 
bart, and the said Gordon's deed to the said 
Hobart of the Conant mill and privilege, the 
two last papers also bearing the same date 
of February 17th, 1817, I infer that the note 
for $1,600, dated November 24th, 1817, pur- 
porting to be secured by the mortgage of that 
date, was in fact paid to the Gvunberland 
Bank from the funds of the said John Gor- 
don, held in trust for him by the said John 
Hobart, 

From these facts the conclusion is drawn 
that the third mortgage was fully paid on 
the 19th of January, 1818, by the note of 
John and Nathaniel Warren, and that all the 
rents and profits of the real estate included 
in the said third mortgage should have be- 
longed to the said John Gordon. I might 
have found more difficulty, notwithstanding 
the direct evidence in the case, in arriving 
at a result at first view somewhat question- 
able, did it not appear probable from the 
transactions here alluded to, as well as other 
circumstances of the case, that there was a 
species of trust and confidence between the 
pai'ties, leading to anomalies in the apparent 
transaction of their mutual business, which, 
whilst it may have been prejudicial to the 
legal rights of creditors of the mortgagor, 
was at the same time not altogether safe for 
the parties directly concerned. If the plain- 
tiffs may recover in this action for the rents 
and profits of the estate covered by the third 
mortgage after the debt has been paid, I con- 
sider the fair occupation rent of the seventy- 
five acre lot at Cape Elizabeth to be twenty- 
five dollars a year, and of the twenty acre 
lot, five dollars a year, exclusive of taxes; 
that is to say,— 

18 years from April 1st, 1821, at 
$30 $540 

From April 1st, 1839, to Oct. 1st, 
1839 20 

$ o60 

To this amount is to be added for 

trees cat, and other injury to 

the premises in the nature of 

waste on the 75 acre lot, at 

sundry times $525 

Amount received for damages for 

a road over the same in 1834. . 60 

Waste on the 20 acre lot 30 

615 

$1,175 

It was admitted at the hearing before me, 
that Jesse Gordon, the late plaintiff in thiS' 
action, filed a complaint in the district comrt 
of the United States for an injunction against 
Leavitt Hobart, one of the defendants^ on ac- 
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count of waste alleged to be committed and 
continued -by the said Leavitt on the real 
estate included in this mortgage, and that a 
citation was thereupon issued by the Hon. 
Ashur Ware, judge of said court; on the 10th 
day of December, 1834, returnable on the 
13th day of the same December, and sa*ved 
upon the said Leavitt; that there was a hear- 
ing of the parties pursuant thereto; and that 
the process was afterwards discontinued in 
pursuance of an arrangement between the 
parties; but that no record of the proceedings 
exists. It is also proved that some of the 
waste above mentioned was committed after 
the discontinuance of the said proceedings, 
but not to any very considerable extent. ■ 

4. On the whole view of the case, I cannot 
come to the result, that the avails of the two 
notes, signed by Josiah Pierce, dated Novem- 
ber 24th, 1815, amounting to $900 besides 
interest, nor of the note of J. and N. War- 
ren for $876, dated December 9th, 1817, all 
of which notes were pledged for the security 
of John Hobart, on accoimt of a note or 
notes for $1,600, though it is in evidence, that 
the said sums were paid to the said John Ho- 
bart, being securities received by him of the 
said John Gordon, and that it does not ap- 
pear, that they were applied to the above 
mentioned debt of $1,600, are therefore to be 
presumed to be applicable to the mortgage 
for three thousand dollars, dated November 
25th", 1814. The second deposition of Levi 
Cutter, and other evidence in the case, dis- 
close other pecuniary transactions between 
the parties, leaving stich an inference quite 
uncertain, and such as, considering the plain- 
tiffs also merely in the place of assignees of 
the mortgagor, and after the decease of the 
original mortgagee, has induced me to leave 
these notes out of the case, so far as they are 
urged as proving part payment of the first 
mortgage of $3;000. It would even be easier 
to suppose, that the two mortgages for $1,600 
were independent of each other, and both in 
full force at the same time, and that all the 
above payments should be directly applied 
to one or the other of them. 

5. For the like reasons, the sums referred 
to in the note of September 10th, 1816, given 
by the said John Hobart to the said John 
Gordon, being $344.27 cents,— the sum of 
$500 appearing by the deposition of Levi 
Whitman to have been collected of Sawyer 
and Webb, the balance of J. and N. War- 
rens' notes, being $524, and the $536 collected 
on S. A. Proctor's mortgage, are left out of 
the calctilation, not being specified as appli- 
cable to any particular debt or debts. If 
the court find me wrong, the error can be 
easily corrected in the statements, as the 
sums are already ascertained, and they are 
proved to have been paid to the said Jolm 
Hobart from securities or funds received by 
him of the said John Gordon. , 

6. The parties agreed, before me at the 
hearing, that I should consider .t^ie subject 
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of waste as affecting all or any of these mort- 
gages, so far as I legally miglit do, if the 
same had been expressly mentioned in my 
commission, Haying heen requested by the 
solicitor for the defendants to report, to 
whom the waste is chargeable as between the 
defendants, I find that all the waste which 
has been proved in the case, was committed 
by or under the defendant I^avitt Hobart 
"What proportion of the same was committed 
by him before he became the assignee of the 
mortgages, is not distinguishable by the 
proof; and it was not particularly inquired 
into, it being understood by me, as admitted 
by the parties, that such inquiry woidd not 
be material in this suit. 

7. In the aboye results nothing is allowed 
to the mortgagees for repairs on the fences 
inclosing any of the premises, except one 
item, amounting to $33.20 cents, "which was 
charged on John Hobart's leger, exhibited in 
the case, in 1819, inasmuch as the same have 
been suffered to go to decay, and in some in- 
stances have been removed by the tenant. 
The occupation rent, as charged, is predicat- 
ed upon the profit, which might have accrued 
imder ordinary attention to the forms and the 
common usages of husbandry, without re- 
quiring outlays for new materials on the part 
of the tenant, and the mortgagee has the ben- 
efit of the calculation without charging the 
tenant with the fences, the decay of which 
in the main is attributable to time. If the 
fences had been kept in repair, a correspond- 
ing deduction would have been made from 
the occupation rent for the new materials nec- 
essary in malcing such repairs. I have, there- 
fore, thought, that justice would be done to 
the parties hy omitting the subject on both 
sides of the account, the state of the evidence 
not authorizing precise statements upon this 
point. 

8. The estimates have also been made upon 
the supposition, that the taxes were paid by 
the tenant in possession. The evidence of 
the taxes was exhibited in the gross, and in 
one instance, that of the property in Cape 
Elizabeth, property belonging to the separate 
mortgages was included in the same tax; 
and, as in the matter of fences, by express- 
ing any estimated amount as paid for taxes, 
I must have also made a corresponding ad- 
dition to the amount of rents and profits on 
the other side of the account. 

9. John Hobart's leger, No. 2, previously 
exhibited in court, having been mislaid, or 
rather overlooked, was not present at the 
hearing before me, but was afterwards foimd 
and placed in my hands by the consent of 
parties. I have made no allowance to either 
party from the same that are not found tm- 
der the head of "Gordon Estate," folio 79. 
My attention was also directed by the solic- 
itor of the plaintiffs to the account of "Joshua 
Webb," folio 4. I accordingly examined the 
account last mentioned, but with no result 
affecting either party in this cause. There 



being no evidence at all connecting the en- 
tries there contained with the case before me, 
I thought the dates of the entries alon6 suf- 
ficient to show their irrelevancy. 

10. The solicitors for the plaintiffs having 
requested me to report, whether there was 
any proof of a demand of $3,000, according 
to the terms of the bond for tne payment of 
that sum, I fm-ther add, that the only evi- 
dence of a demand, except what arises from 
the receipt of the rents and the other offsets 
stated in the foregoing account relating to 
the mortgage first mentioned for the said sum 
of $3,000, is, that Jonathan Tucker, a witness 
for the defendants, testifies, that in the spring 
of 1818 or 1819, he went with John Hobart, 
deceased, to demand money of John Gordon 
at Stroudwater; that the said Hobart did 
then demand money of the said Gordon. The 
said testimony of tiie said Tucker is credited 
by me, and is made part of my report of 
the case. 

(Signed) Eben Everett. 

The plaintiffs filed the following excep- 
tions: 

First Exception.— For that It appears In 
and by the said report, that the said master, 
in taking an account of what was due upon 
the footing of the mortgage made by John 
Gordon to John Hobart, dated November 
25th, 1814, to secure the payment of the sum 
of 3,000 dollars, according to the terms and 
conditions of the bond of defeasance there- 
with made, has charged and allowed interest 
thereon, as appears by the statement of said 
account: whereas, by the terms and condi- 
tions of the said bond, such interest should 
not have been charged or allowed: or, at 
most, the said master should have only made 
an equitable allowance of simple interest 
against the allowance made in favor of the 
plaintiffs, for rent received upon and accord- 
ing to the terms of the lease of the same 
premises, mentioned in the bill, and for the 
same period of time only; and that only ia 
case the said contract of lease should be 
taken and deemed as a cover for usurious 
interest therein contained. 

Second Exception.— For that it appears, 
that the avails of three notes, viz. two signed 
by Josiah Pierce, dated November 24, 1815, 
one for $500 and one for $400, making $900, 
and another of J. & N. Warren, for $876, 
dated December 9, 1817, with interest, which 
notes were made and pledged for the secur- 
ity of the said John Hobart, on account of 
the sum secured by the mortgage, to secure 
the payment of the sum of 1,600 dollars; and 
the amount thereof, with interest, was actu- 
ally paid to the said John Hobart, and not 
allowed by the master, in payment of the 
said $1,600 mortgage; nor in any manner 
for the benefit of the plaintiffs. In which 
respects, the said plaintiffs except to the said 
master's report, and humbly appeal there- 
from to the judgment of this honorable 
court thereon. 
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The defendants filed the following excep- 
tions: 

The defendants except to the master's re- 
port, as erroneous in the following particu- 
lars, viz: 1st. The rents and profits allowed 
by the master are much greater than they 
ought to have been. 2d. No allowance 
ought to have been made by the master for 
waste; and if the defendants were charge- 
able for any thing on that account, the 
amount allowed by the master is much great- 
er than it should have been. 3d. Tne mas- 
ter has allowed $60 for damages recovered 
for the laying and making a road through the 
seventy-five acre lot, in Cape Elizabeth, but 
has allowed the defendant nothing for mak- 
ing the fences on the said road, which were 
proved to have cost $45. 4th. The master 
has allowed nothing for taxes paid by the 
defendants on the mortgaged premises, which 
were proved to amount to a large sum, viz., 
^500.65. 5th. The master has predicated his 
report on the ground that the mortgage of 
November 27, 1815, ' and that of Novem- 
ber 24, 1817, are for the same debt, and 
not separate and distinct, whereas they are, 
in fact, for different and distinct debts, 
and ought to be allowed by the master in 
his report. 6th. The master does not state 
the facts, on which he malses some allow- 
ances in his reports, and refuses to make 
others. 7th. The master has erroneously al- 
lowed the note of November 24, 1817, as paid 
out of the funds of said Gordon, when the 
same was paid by the said Hobart out of 
his own funds, as clearly appears by the evi- 
dence in the case, and ought to be allowed" 
to the defendants with the interest thereon. 
8th. The amount allowed for repairs on 
fences is far short of the amount which 
ought to have been allowed. For the fore- 
going reasons, the defendants object, and 
except to said master's report, and appeal 
therefrom to the judgment of the honorable 
court thereon 

Charles S. Daveis (with whom were Willis 
& Pegsenden), for plaintiffs. 

S. Longfellow and S. Longfellow, Jr., for 
defendants. 

STORY, Circuit Justice. The first point 
naturally suggested for consideration in the 
case, is, whether the question of the supposed 
waste was properly entertained, or could be 
entertained, by the master, even with the 
consent of the parties. I am clearly of 
opinion, that it was not properly cognizable 
hy the master, nor, indeed, in the cause. In 
the first place, there is no charge in the bill 
of any waste, and, consequently, no answer 
to it; and, therefore, the matter was in no 
sense in issue between the parties; and the 
court have no authority, by consent, to enter- 
tain questions, which are not properly 
brought before it for consideration by any fit 
judicial proceedings. " In the next place, the 



reference to the master conferred no author- 
ity upon him to institute any such inquiry, 
even if the matter had been charged in the 
bill; and, consequently, he had no authority 
to act in the premises, or to make any report 
thereon. The consent of the parties could 
not confer upon him any authority to exam- 
ine into matters dehors his commission; and 
the whole proceedings, as to the waste, were, 
therefore, irregular, and coram non judice. 
If the matter had been properly before the 
court, and a more enlarged authority in the 
master was required, it should have been 
sought by a proper application to the court in 
the first instance. In the next place, it is 
I perfectly clear, that, as the original plaintiff, 
; Jesse Gordon, sought relief as assignee of the 
I mortgagor (John Gordon), no waste, which 
I took place antecedently to the assignment to 
• him, could properly, under any circumstances, 
i be inquired into, in any suit brought by him. 
[ That waste, if there was any, was no wrong 
done to him; and the mortgagee (Hobart) 
was not accountable therefor to him. Now, 
it is apparent from the evidence in the cause, 
that the asserted waste in a great measure 
took place before the assignment to Jesse 
Gordon. For these reasons, all allowances 
on account of waste must be struck out of 
the report 

Let us, then, proceed to the consideration 
of the exceptions "taken by the plaintiff to 
the master's report They are two. (1) The 
allowance of the interest to the mortgagee 
upon the $3,000 mortgage. (2) The appro- 
priation of the money received by the mort- 
gagee upon the two notes of Pierce, one for 
$500 and one for $400; and upon the note 
of J. & N. "Warren for $876. My opinion is, 
that the master has properly made the al- 
lowance of the interest. The argument 
against it mainly rests on this ground: that 
interest is not stipulated for in the contract, 
and, therefore, until a demand was made of 
the principal, and a default of payment 
thereof, no interest could accrue due. But 
the argument is not sustained by the facts or 
by the structure of the bill. The latter in- 
sists, that the original contract was upon an 
usurious consideration, and that thereby an 
interest of nine per cent was intended to be 
reserved; and th'at the lease to the mort- 
gagor at the stipulated rent of $270 per an- 
num, was but a collusive arrangement to ac- 
complish the purpose. Now, if this be cor- 
rect then it establishes beyond controversy, 
that the $3,000 was originally agreed to be 
a loan on interest, and, therefore, the plain- 
tiff, who seeks relief against that usury, is 
entitled to it only upon doing equity; in oth- 
er words, the only relief, to which the orig- 
inal mortgagor would have been entitled tm- 
der such circumstances, would be to have 
the rate of interest cut down to the legal 
rate of six per cent, which is precisely what 
the master has allowed. The plaintiff, as 
assignee, is certainly not entitled to be placed 
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in a better situation that the original mort- 
gagor. If he is entitled, as assignee, to any 
relief against the usury (a point, upon which 
I give no opinion,) it must be upon his pla- 
cing the mortgagee in precisely the same 
predicament, as to interest, as if he were 
the original mortgagor. The question of 
usury is now waived by the plaintiffs; but 
that does not, in the slightest manner, vary 
the rights of the- parties, as to lawful inter- 
est. 

But it is plain, that the original parties did 
contemplate the payment of interest upon 
the loan ab origine. I agree with the mas- 
ter in thinking, that the lease was but a 
mode of securing an illegal interest, that of 
nine per cent; and that the lease and the 
mortgage are to be treated not only as con- 
temporaneous acts, but as a part of one and 
the same transaction. As long as the lease 
continued and the rent was paid, it was an 
usurious interest, which this court would not 
sanction. But when that ceased, and the 
mortgagee took possession, it was manifest, 
that interest, according to the original con- 
tract, was to be allowed; and the most that 
can be said, is, that the interest in equity 
ought to be cut down to the legal interest 
during the whole period, which has been ac- 
tually done by the master. Besides; if it 
were material (which, in the view, which I 
take of the case, it is not), the entry of the 
mortgagee into possession must be deemed 
an enti-y after a demand of the payment of 
the principal, and a default on the part of 
the mortgagor, with a view, perhaps, to a 
foreclosure; but, if not, at all events to se- 
cure his interest and other rights under the 
loan. There is also the positive evidence of 
Jonathan Tucker, stated and credited by the 
master, that the mortgagee, in the spring of 
1818 or 1819, went to the mortgagor and de- 
manded the payment of money from him; 
and this may well enough be deemed to be 
a demand of the mortgage debt, then due, if 
it were necessary to sustain the claim of in- 
terest. I place no stress upon it, because the 
other circumstances are sufficient, in my 
judgment, to establish the claim. Upon the 
whole, for the other reasons already stated, 
I am of opinion, that the right to lawful in- 
terest attached; and the master has, there- 
fore, properly allowed it; and the exception 
on this point is over-ruled. 

As to the otlier exception, there is no 
doubt, that the money was actually received 
upon the Pierce notes and the Warren note 
by the mortgagee. But, how the money re- 
ceived thereon was actually applied, we have 
no means, after so great a lapse of time, of 
ascertaining. The money was originally in- 
tended to be applied to the discharge of the 
$1,600 mortgage. It was not so applied. 
But there were other transactions between 
the parties of a secret and confidential na- 
ture, to which it might have been applied, 
and to which, in the opinion of the master, 



formed after sifting all the circumstances, it 
was probably applied. There is enough dis- 
closed in the case to show, that there was a 
designed obscurity and concealment of the 
parties of the business transactions and ar- 
rangements between them. And there is 
strong, if not vehement, reason to presume, 
that the real object was to cover up the prop- 
erty of the mortgagor, so that it should not 
be reached by his creditors; and, therefore, 
a cloud was thrown over every transaction, 
and money, apparently intended for one ob- 
ject, might have been studiously held out as 
actually applied to another. At least, there 
is enough in the case to lead one to doubt, 
whether the money received on those notes 
was not actually applied, by the consent 
both of the mortgagor and mortgagee, to 
other of their private transactions. 

It is sufficient, however, to say, that no ap- 
propriation was ever made by either party 
of the proceeds of either of these notes, to 
the payment of the §3,000 mortgage. What, 
under such circumstances, is the rule pro- 
mulgated by both courts of law and courts 
of equity? It is, that, where money is paid 
by, or received for, a debtor, by his creditor, 
the debtor has a right to make the appro- 
priation to what purpose he pleases. If the 
debtor makes no appropriation, then the 
creditor may apply it to the satisfaction of 
any demand, which he has against his debtor, 
at his own pleasure. If neither party make 
any such application, then, if there are vari- 
ous debts due to the creditor, the court will 
make the application according to its own 
view of the law and equity of the case, un- 
der all the circumstances. 

But this right of appropriation is one sti'ict- 
ly existing between the original parties; and 
no third person has any authority to insist 
upon an appropriation of such money in his 
own favor, where neither the debtor nor the 
creditor have made or required any such ap- 
propriation. What claim can an assignee of 
the mortgagor have, to insist that money in 
the hands of the mortgagee, belonging to the 
mortgagor, shall be applied in discharge of 
the mortgage, unless such application of it 
was "clearly contemplated by the original par- 
ties, and the assignee has made the purchase 
with the understanding, that the money 
should pro tanto go to the extinguishment of 
the mortgage? The maxim in such a case 
ought to prevail, "Res inter alios acta, alteri 
nocere non debet;" and, I may add, that, in 
such a case, "nee prodesse potest" It would 
be inequitable to allow an assignee of the 
mortgagor to make a profit by an appropria- 
tion of the money of the mortgagor in the 
hands of the mortgagee, which neither of 
them ever contemplated appropriating to the 
extinguishment pro tanto of the mortgage. 

But it is sufficient to say, that, in the present 
case, there is no evidence, that the money 
was not actually appropriated at or after 
the time, when it was received, by the orig- 
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inal parties, to other purposes; and, con- 
sidering the great lapse of time, and the ob» 
sciurities hanging over all the transactions, 
it would be unsafe for the court not to pre- 
sume, that the money -was applied to other 
purposes; especially, as there were no sub- 
sequent proceedings between the parties, 
which could lead the court to any other con- 
clusion. The master's judgment upon this 
point seems to me to be entirely correct, and 
founded upon just reasons. 

Then, as to the exceptions on the part of 
the defendants. The first, is to the sum al- 
lowed for the rents and profits, which, it is 
asserted, is too large. But the master has 
stated all the circumstances, and it seems to 
me, that they sufiicieutly establish the pro- 
priety of the allowance. The second, re. 
specting the allowance for waste, has been 
ah'eady disposed of. The third is for the 
non-allowance of the §45, expended for 
fences by Hobart But that the master has 
fully explained. In fixing the occupation 
rent, the master took into consideration the 
subject of the fences, and made the rfent less 
by what ought to be allowed the tenant for 
keeping the fences in proper repair. The 
like answer may be given to the fourth ex- 
ception respecting taxes, A suitable deduc- 
tion was made from the rent by the master, 
founded upon the supposition, that the ten* 
ant paid the taxes. 

The fifth exception is founded upon the 
notion, that the two mortgages of §1,600 
were given for distinct and independent 
debts; and not for one and the same debt. 
But upon the statements made by the mas- 
ter, it seems to me very clear, that they were 
both given as securities for one and the same 
debt It appears from the statement of the 
master, that there was a prior unredeemed 
mortgage on the premises, which were orig- 
inally mortgaged for the payment of the 
51,600; and this fact alone, independent of 
the otber very sti'ong circumstances in the 
case, would lead one to the conclusion, that 
the second mortgage was taken to supply 
the defective secm*ity by the first. But, tak- 
en in connection witti the other circumstan- 
ces, the conclusion seems almost irresistible, 
that they were both for one and the same 
debt 

The other exceptions require no particular 
notice. The seventh is disposed of by the 
considerations already suggested imder the 
preceding head. The sixth and eighth are 
too vague and general to be of any validity, 
and, therefore, must be dismissed from the 
view of the coturt 

Upon the whole, I am of opinion, that the 
exceptions filed by both parties ought to be 
overruled; and that the master's report 
ought to stand confirmed in all the particu- 
lars, excepting the allowance for the sup- 
posed waste, which Is to be struck out; and, 
being thus reformed, the report is to stand 
confirmed accordingly. Decree accordingly. 
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GORDON et al. v. HOBART et al. 

[2 Sumn. 401.] i 

Circuit Court, D, Maine. Oct Term, 1836. 

Mortgage— Tesdeii —Acts of Maine op Pebru- 

AKY 5 AND 20, IS21 — EQOITT JUKISDICTION OF 

Federal Courts — Acknowledgment op Deeds 
— Magistrates — State Laws ix Federal 
Courts— Estoppel— Right to Redeem — Equi- 
table Bar. 

I l-_The act of Maine of 5th February, 1S21,. 
c. .39, § 1 [1 Smith's Laws, p. 159], requiring a 
tender, in certain cases, to be made of money 
j due upon a mortgage, respects suits in the state 
{ court only, and does not apply to the general 
1 equity, jurisprudence of the courts of the Unit- 
j ed States. Quaere, as to the cases, to which 
I this statute is applicable. 

j [Cited in Foster v. Ames, Case No. 4,965.] 

2. The equity jurisdiction of the courts of the ' 
United States is indeoendent of the local law 
of any state, and is the same in nature and ex- 
tent, as the equity jurisdiction of England, 
from which it is derived. Therefore, it is no 
objection to this jurisdiction, that there is a 
remedy under the local law. 

[Cited in Pierpont v. Fowle, Case No. 11,152; 
Allen V. Blunt Id. 215; Dodge v. Woolsey, 
18 How. (59 U. S.) 347; Burt v. Keyes' 
Case No. 2,212.] 

3. The act of Maine of 20th February, 1821^ 
c. 36 [1 Smith's Laws, p. 159], declares that 
all deeds shall be good, as against third per- 
sons, only when "acknowledged by the grantor 
before a justice of the peace, in this state 
(Maine,) or before a justice of the peace or 
magistrate in some other state, &c." Hdd, that 
an alderman of the city of Philadelphia, is a 
magistrate within the sense of the statute, and 
that an acknowledgment before him wUl be- 
sufficient. 

4. Quaere, if this statute will protect mere 
strangers, who claim no title under the gran- 
tor, such as a disseizor, or no title in conflict 
with that held by the grantee, such as a mort- 
gagee against a grantee, claiming the estate or 
equity of redemption by an unacknowledged 
or unregistered deed, 

5. A magistrate is a person entrusted with 
power, as a public civil officer. 

6. The courts of the TTnited States are bound 
to take judicial cognizance of the laws of th& 
different states. 

7. Quaere, if the purchasers of an equity of 
redemption can take the objection, that the 
mortgage was upon a usurious consideration^ 
or, as plaintiffs, can have any relief in equity,, 
without offering to pay the amount due. 

[Cited in Stephens v. Muir, 8 Ind. 354.] 

8. A judgment of foreclosure was recovered 
by the executrix of the mortgagee, in 1826, in 
a suit against the original mortgagor. Long 
before this judgment, viz., in 1819, the mort- 
gagor had assigned all his title to redeem the 
premises to two other persons, under whom the 
plaintiffs derived their title. Held, that this 
judgment can operate as a bar or estoppel only 
between the particular parties to it and their 
privies, and is res inter alios acta and inoper- 
ative, as regards the plaintiffs, and that the. 
possession under it is not subversive of their 
right to redeem. 

1 [Reported by Charles Sumner, Esq.] 
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9. The act of Maine of 5tli February, 1821, 
c. 39, provides that the right of redemption of 
the mortgagor, and all claiming under him, 
may be foreclosed by the mortgagee's taking 
peaceable and open possession of the premises 
mortgaged for the condition broken in the pres- 
ence of two witnesses. Reld, that the posses- 
sion under the writ of possession, in the pres- 
ence of the sheriff delivering, and the agent re- 
ceiving it, was not a possession in the presence 
of two witnesses, in the sense of the stat- 
ute, by which the plaintiff's rights are fore- 
closed. 

10. A mortgagee will not be permitted in a 
<;ourt of equity to set up an adverse possession 
to bar the right to redeem of his mortgagor, or 
of purchasers under him, unless the possession 
has been for twenty years, which constitutes 
equitable bar from lapse of time. 

This was a bill in eqtiity, brought [by 
•Charles Gordon and others against Leavitt 
Hobart and Polly Hobai-t] to redeem certain 
.parcels of land, which were separately mort- 
gaged by three different and independent 
mortgages, by John Gordon (imder whom the 
plaintiffs claimed by intermediate assign- 
ments), to John Hobart, since deceased, un- 
der whom the defendants claimed title. The 
plaintiff in the original bill (Jesse Gordon), i 
having died dm-ing its pendency, a bill of I 
revivor was brought by his heirs, the pi-esent , 
plaintiffs; and the cause came on for argu- 
ment upon the bill, answers, and evidence in 
the cause, since the revivor. 

0. S. Daveis, for plaintiffe. 
S. Longfellow, for defendants. 

STOHY, Circuit Justice. The principal 
question in the ease is, whether the plaintiffs 
have a right to redeem either or both of the 
mortgages, or the same have been foreclosed, 
so as to cut off the right of redemption. But 
some other points have been incidentally 
stated, and relied on by the defendants, to 
which it is proper briefly to refer. One ob- 
jection is, that the plaintiffs are not entitled 
to maintain their bill, because no tender has 
been made of the money due upon the mort- 
gages, as is required by the act of Maine of 
the 5th of February, 1821 (chapter 39, § 1). 
To this, the true answer is, that the regula- 
tion" respects suits in the state court only 
under that particular statute; and is wholly 
Inapplicable to the general equity jurisdic- 
tion of the courts of the United States, which 
can, in no manner, be limited or controlled 
by state legislation. Whether the state stat- 
ute can be applied, except to cases where a 
particular and certain debt or duty is ad- 
mitted to be due and unperformed, we need 
not inquire, though it seems difficult to con- 
ceive, how it can be applied to cases, where 
the debt or duty is wholly uncertain and in- 
determinate, and cannot be ascertained, but 
by the judgment of the court, acting upon 
all the circumstances of the particular case. 

Another objection is, that the deed of 
Thackara to Jesse Gordon (under whidh the 
plaintiffs claim) was acknowledged before 
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an alderman of the city of Philadelphia; and 
that such an acknowledgment, though the 
deed has been recorded, is not good under 
the statute of Maine, of the 20th of February 
1821, (chapter 36), to pass the property. That 
statute declares, that "all deeds and other 
conveyances of lands, &c. signed and sealed 
by the party granting the same, having good 
and lawful right and title thereto, and ac- 
Icnowledged by such grantor or grantors be- 
fore a justice of the peace In this state, or 
before a justice of the peace or magistrate 
in some other of the United States of Amer- 
ica, &c. and recorded, &e. shall be valid to 
pass the same without any other act or cere- . 
mony whatsoever. And no bargain, sale, 
mortgage, or other conveyance, &c. of any 
lands, &c. shall be good and effectual to hold 
such lands, &c. against any other person or 
persons, but the grantor or grantors and their 
heirs only, unless the deed or deeds thereof 
be acknowledged and recorded in manner 
aforesaid." Sq that the deed, if the ac- 
knowledgment has not been regularly inade, 
is not utterly void, but is good to convey the 
land against the grantor and his heirs. The 
obvious policy of this enactment is to protect 
subsequent purchasers and claimants under 
the grantor, having no notice of the prior 
conveyance. Whether it extends to protect 
mere sti'angers, who claim no title at all un- 
der the grantor, such as a disseisor, or no 
title in conflict with that held by the grantee, 
such as a mere mortgagee against a grantee, 
claiming the estate or equity of redemption 
by an unacknowledged or unregistered deed, 
may perhaps be a matter or some difficulty, 
at least in a court of equity. But I pass by 
this point, for the purpose of considering, 
whether the acknowledgment in the present 
case is in conformity to the statute or not 
And this resolves itself into the mere ques- 
tion, whether an alderman of the city of 
Philadelphia is a magistrate in the sense of 
the statute. In my judgment, he is; for I 
know of no other definition of the term 
"magistrate" than that he is a person clothed 
with power as a public civil ofiBcer. Mr. Jus- 
tice Blackstone, in his Commentaries, says, 
that "the most universal public relation, by 
which men are connected together, is that of 
government, namely as governors or gov- 
erned, or in other words, as magistrates- and 
people." 1 Bl, Comm. 146. And, after speak- 
ing of the king as the supreme magistrate, 
he proceeds to speak of subordinate magis- 
trates, and he enumerates several classes of 
persons, to whom the appellation is applica- 
ble, whose rights and duties he shall not in- 
vestigate; and then adds; "Nor shall I enter 
into any minute disquisitions with regard to 
the rights and dignities of mayors, and alder- 
men, or other magistrates of particular cor- 
porations; because they are mere pxivate 
and strictly municipal rights, depending en- 
tirely upon the domestic constitution of their 
respective franchises," Thus, he plainly 
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admits aldermen to Tie maglsti'ates; and Jie 
afterwards enumerates others, whose rights 
and duties he shall consider; and among 
these are sheriffs, coroners, justices of the 
peace, constables, siu:veyors of highways and 
overseers of the poor. 1 Bl. Comm, 338, 339. 
So that it is clear, that the appellation is not 
confined to justices of the peace, and other 
persons ejusdem generis, who exercise gen- 
eral judicial powers; but it includes others, 
whose main duties are strictly esecutire. 
Dr. Johnson gives a definition of the term 
magistrate, not mata'ially different from 
that inculcated by Blackstone; saying, that 
. a magistrate is "a man publicly invested 
with authority, a governor, and executor of 
the laws." But it is not necessary to rest 
the present case on so general a doctrine. 
By the laws of Pennsylvania, of which this 
com't, as a court of the United States, is 
bound to take judicial cognizance, the alder- 
men of the city of Philadelphia are invested 
with all the powers and authorities of jus- 
tices of the peace, and of justices of oyer 
and terminer, and gaol-delivery of and for 
that city. See Act March 11, 1789 [2 Smith's 
Laws Pa. p. 462]; Act April 4, 1796 [3 
Smith's Laws Pa. p. 272]. So that an alder- 
man of that city is in the sti'ictest sense a 
magistrate. 

Another objection is, that if either or both 
of these mortgages have been fully paid, or 
the condition thereof never broken, a remedy 
lies at law for the plaintiffs \mder the local 
law. But this objection is utterly without 
any foundation in this court; for the equity 
jurisdiction of this court is wholly independ- 
ent of the local laws of any state; and is the 
same in its nature and extent in all the 
states; that is, it is the same in its nature 
and extent, as the equity jinrisdiction of Eng- 
land, from which om's is derived, and is gov- 
erned by the same principles. Now, no one 
can doubt, that this equity jurisdiction ap- 
plies to all cases of mortgages, not only to 
redeem the premises, upon payment of what 
is yet due, and unpaid, but also to compel a 
reconveyance of the estate, if the mortgage 
is vu'tually extinguished or paid. 

Let us now proceed to the objections, which 
go to the very merits of the bill. And, in 
the first place, as to the mortgage of the 
25th of November, 1814, made by John Gor- 
don to John Hobart of three lots of land, 
two in Westbrook and one in Cape Eliza- 
beth, for the payment of three thousand 
dollars. The original bill insisted, that this 
mortgage was upon an usurious considera- 
tion. But it is whoUy unnecessary to con- 
sider that point, or another, which might also 
arise, and that is, if usurious, whether the 
plaintiffs, as purchasers of the equity of re- 
demption of Gordon, could avail themselves 
of that objection; or whether the plaintiffs 
could have any relief in equity, without of- 
fering to pay the amount due;— I say, it is 
unnecessary to consider the one point or the 
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other; because the plaintiffs have expressly* 
in the supplemental proceedings, waived all 
right to insist upon the usm-y. In respect 
to this mortgage, two questions arise; firsts 
whether it has been discharged by any ac- 
tual payment of the whole sum due; secondly ^ 
whether, if not paid, there has been any 
foreclosure of the mortgage, which extin- 
guishes the rights of the plaintiffs. The for- 
mer point need not be now considered, as 
it is more proper to be brought before the 
court upon a report to be made by a mas- 
ter, in case the latter point is against the 
defendants. It is admitted, that John Ho- 
bart, the mortgagee, took possession of all 
the mortgaged premises in the spring of 
1820, and that the possession has ever since 
been in him, and those who claim under 
him. It is also admitted, that Polly Hobart 
(one of the defendants), in a suit brought 
against John Gordon upon mortgage, by her,, 
as executor of John Hobart, recovered the 
usual conditional judgment in the supreme 
court for Cumberland county, at the No- 
vember term, 1826, for the possession of the 
mortgaged premises, unless the sum of 
?3917.50, due on the mortgage, should be 
paid within two months; and that the sum 
not being- so paid in March, 1827, a writ 
of possession issued, upon which possession 
was delivered to the executrix; and that the 
sum of §3917.50 has never since been paid. 
It is dear, that this judgment, and the sub- 
sequent possession, are, by the laws of 
Maine, a good foreclosure of the mortgage 
against John Gordon. But it appears, that 
long before this judgment, to wit, on the 
18th of September, 1819, John Gordon as- 
signed all his title to redeem the premises 
to Joseph Welsh and Hezekiah Ayer, under 
whom the plaintiffs derive title to the same. 
Unless, then, this judgment can operate as 
an estoppel or foreclosm*e against all per- 
sons claiming the equity so assigned, there 
is no ground to make it available against 
the plaintiffs. Now,* it seems to me very 
clear upon principle, that the judgment can 
operate as a bar or foreclosure only between 
the parties to that judgment, and those, who 
claim subsequently under them. As to all 
other persons, it is res inter alios acta. It 
would be a mc^t exti-aordinary doctrine, 
that third persons, not parties to the suitj. 
and not entitled to make themselves parties, 
should be bound by such a judgment, a 
judgment which would compel them to pay 
a very large sum of money, witliout any 
opportunity or right on their part to con- 
test the debt, or its amount No case has 
been cited, which establishes any such doe- 
trine; and it is certainly the last, which a 
court of eqifity would be inclined to adopt 
of its own mere motion. The judgment, 
then, is inoperative against the plaintiffs; 
and the subsequent possession under it is a 
possession of the mortgagee, not subversive 
of their right to redeem. 
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But, then, it is said, that the right of re- 
demption of the mortgagor, and of all claim- 
ing under him, may^ by the local laws (Act 
Feb. 5, 1821, c. 39), be extinguished and 
foreclosed, not merely by process of law, 
but by the mortgagee's taking peaceable 
and open possession of the premises mort- 
gaged for tlie condition broken in the pres- 
ence of two witnesses; and that the posses- 
sion, under the writ of possession, may be 
treated as such a possession in the presence 
of two witnesses, the sheriff deliyering pos- 
session, and the agent of the executrix re- 
ceiving it. But this would be a most 
strained and unnatural construction of the 
statute; and, indeed, wholly repugnant to 
its objects, as well as to its terms. The 
statute puts an entry by process of law in 
contradistinction to an entry in the pres- 
ence of witnesses. 

As to the other mortgages, viz. that of the 
27th of November, 1815, of a certain wharf 
and flats in Westbrook, and that of the 24th 
of November, 1817, of two other lots of land 
in Cape Elizabeth, for the security of the 
payment of §1600, it is necessary to say a 
few words only. No foreclosure or other 
extinguishment of the equity of redemption 
of any of those parcels is attempted to be 
set up or maintained. They are, therefore, 
clearly redeemable upon the payment of 
any sums, which may be now due on the 
same. The plaintiffs contend, that nothing 
is due; and the defendants deny, on the other 
hand, any payment These are points to be 
disposed of by a reference to a master to 
take an accoimt of what is due on the foot- 
ing of these mortgages. 

It maybe proper, before closing this opinion, 
to notice another objection to the plaintiffs' 
right to redeem any of the mortgaged prem- 
ises; and that is, that at the time of the 
deed of conveyance to Jesse Gordon, in 1832, 
by Thackara (Avhich is the foundation of 
the plaintiffs' title), the defendants held the 
premises under an adverse possession, and 
consequently that that deed was inoperative. 
The only answer necessary to be made to 
this objection is, that the possession was 
that of a mortgagee; and that the latter can 
never be permitted, in a court of equity, to 
set up any adverse possession to bar the title 
of his mortgagor, or of purchasers under him, 
to redeem, unless that possession has been 
for twenty years, and thus has constituted 
an equitable bar from lapse of time. There 
must, therefore, be an interlocutory decree, 
referring the matter to a master, to report, 
what Is due upon the footing of all and each 
of the mortgages, making all due charges 
against, and all due allowances to the de- 
fendants. 

[The cause was heard upon the master' b re- 
port, and upon exceptions filed thereto by both 
parties. The report was confirmed in all but 
one particular, and the exceptions overruled. 
See Case No. 5,608.] 
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GORDON V, HOLIDAY. 
[1 Wash. G. C. 285.] i 

Circuit Court, D. Pennsylvania. April Term, 

1805. 

Misnomer — Cosfisoatiox. 

1. Where two names have the same original 
derivation, or, where one is an abbreviation or 
corruption of the other, but both are taken pro- 
miscuously, and according to common use, to be 
the same, though differing in sound; the use of 
one for the other, is not a material misnomer. 

[Cited in Gordon v. Kerr, Case No. 5,611; 

McClaskey v. Barr, 45 Fed. 153.] 
[Cited In Wilkerson v. State, 13 Mo. 91.] 

2. If the name be wholly mistaken, and repug- 
nant to truth, the misnomer is fatal. 

[Cited in McClaskey v. Barr, 45 Fed. 153.] 

3. Query, if "Henry," for "Harry," is a mis- 
nomer. 

4. Operation of the treaty of 1783. upon the 
exercise of legislative powers for the confisca- 
tion of the property of those who had been en- 
gaged in hostilities against the United States; 
or who neglected to surrender themselves, when 
called upon by law so to do. 

Harry Gordon, being seized of the land in 
question in fee simple, on the 6th of March 
1778, as well as on the 20th of March 1781; 
an act of the legislature of Pennsylvania 
was made, on the former day, attainting cer- 
tain persons therein specially named, of high 
treason; and forfeiting their estates, unless 
they surrendered themselves by a certain day, 
and took their trial for high treason; and 
declaring that all persons, subjects or inhab- 
itants of that state, or those who have real 
estates therein, who adhere to, and willingly 
assist the enemies thereof, or of the United 
States, and whom the supreme executive eotm- 
cll of the state, by their proclamations, should 
name and require to render themselves by a 
certain day therein to be mentioned, to some 
one of the justices of the state, and abide their 
legal trial for such their treasons; and who 
should not render themselves accordingly, . 
and abide their said trial; should, from and 
after the day fixed by such proclamation, 
stand, and be attainted of high treason; and 
should suffer such pains and penalties, and 
imdergo all such forfeitures, as persons at- 
tainted of high treason ought to do. The 
law then proceeds to authorize the president 
of the executive council, to appoint agents to 
sell such forfeited estates, and to make con- 
veyances to the purchasers. On the 20th of 
March 1781, a proclamation was issued, re- 
citing the names of sundry persons, and 
among them Henry Gordon, now or late an 
inhabitant of the state of Pennsylvania, and 
required him by the name of Henry Gordon, 
now or late a military officer in the British 
army, now or late of Kennet township, in 
the county of Chester, who had been guilty 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision. of Richard Peters, Jr., Esq.] 
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of aiding the enemy, and adlierins to tlaem; 
to render themselves to some magistrate, on 
or before the first of November following, to 
take and abide their trials for their treasons; 
which, if they fail to do, they shall be, and 
stand attainted of high treason, and stand 
the consequences thereof. Harry Gordon did 
not render himself, in compliance with this 
proclamation; in consequence of which, the 
lands in question, and other tracts, were, on 
the 18th of April 1782, sold by auction to 
John Woods, the highest bidder; who paid 
for the same on the first day of May, in the 
same year; and on the second of October 
1783, a deed was made by the governor of 
Pennsylvania to "Woods, under whom the de- 
fendant claims. On the 31st of January 
17S3, the legislature passed a law, entitled 
"An act for the attainder of Harry Gordon, 
imless he surrender himself, and for other 
pm-poses." [2 Laws Pa. p. 87.] It recites 
that Harry Gordon was seized of certain 
lands In this state, and it was alleged that 
he did adhere to the enemies of this state, 
and the governor did reqtiire Henry Gordon 
to render himself by a certain day to take 
and abide his trial, thereby intending to re- 
quire the said Harry Gordon to surrender 
himself, &c. and that the said Harry Gordon 
did not surrender himself, pursuant to said 
proclamation; and the said executive council 
did dispose of his real estate, in this state, as 
if he had been legally attainted; &c. and 
that application had been made to the gen- 
eral assembly, to cure the said misnomer, 
and to confirm the rights of the purchasers of 
the said estates of the said Harry Gordon. 
It then proceeds to enact, that if the said 
Harry Gordon do not surrender himself, on 
or before the 24th of July following, and 
abide his legal trial for high treason, he shall, 
from and after that day, stand and be at- 
tainted of high treason; and shall suffer, and 
forfeit his estate to be disposed of, in the 
same manner, as if he had been legally and 
rightly called upon by the aforesaid proc- 
lamation: and then it proceeds, in the event 
of his not appearing, to confirm the rights of 
the purchasers. The law then, in another 
clause, declares; that the heir, devisee, or 
alienee, of persons whose estates had been 
forfeited, under and by virtue of proclama- 
tions, should not be permitted to recover 
against the commonwealth or pux'chaser, in 
consequence of any misnomers, where the 
court and jury, before whom the cause 
should be tried, should be satisfied that the 
person so attainted, was the person really 
intended to be called upon, by the proclama- 
tion. Harry Gordon did not surrender himself 
in consequence of this law. He died about 
the year 1787, and the lessor of the plaintiff, 
is the heir at law, of the oldest son of the, 
•said Harry Gordon, who died intestate, and 
without issue. Many depositions were taken 
in Scotland, which proved, that Harry Gor- 
don, the father of the lessor of the plaintiff, 
was baptized by the name of Harry, and that. 



he was always called by the name of Harry, 
and not Henry; that he came to Amei'ica 
long before the Revolution, and left it in 1775; 
and held a military commission in the armies 
of the idng of Great Britain. "Whilst in 
America, he lived in the township and coimty 
mentioned in the proclamation. 

The plaintiff's counsel contended, first: that 
Harry Gordon never was legally attainted, 
by the act of 1773, and the proclamation of 
1781; that Harry, and Henry, are different 
names. They cited 1 Com. Dig. 19; Cro. 
Eliz. 57, 202; 2 Strange, 1214, where Harry, 
was called Henry; and the co\n;t directed an 
amendment, which would have been unneces- 
sary, if they were the same. 2 Hale, P. C. 
175-177; 2 Hawk. 185, c. 25, s. 69; 1 P. Wms. 
613. "Where, in an act of attaindei-, where 
Major-General Alexander Gordon, laird of 
Oquintool, was attainted by the name of 
Thomas, and deemed fatal. Fost Or. Law 
79, the Case of Lord Pitzlego [Respublica v. 
BuflBngton], 1 Dall. [1 XT. S.] 60, where Joseph 
Bufflngton was called in the proclamation, 
as of East Bradford township, whereas he 
was of West Bradford township, and deemed 
fatal. That he is recited to be of the state 
of Pennsylvania; whereas h6 left Pennsyl- 
vania before the Declaration of Independence, 
and therefore he was not truly described; as 
Pennsylvania at that time was not a state. 
2d. That if he was not legally attainted by 
the first act and proclamation, he could not 
be so by the act of the 31st January 1783; 
because, the sixth article of the treaty of 
peace prevented all future confiscations. 
The provisional articles were signed the 30th 
of November 1782. They were to take effect 
so soon as peace should be agreed on between 
Great Britain and France. The preliminary 
articles wei-e signed, on the 20th of January 
1783; from which time, it was contended, 
the treaty took effect That measm-es were 
taken in this country, for carrying the treaty 
into execution, in March and April 1783, by 
congress, so soon as they heard of the signing 
of the preliminary articles. They cited the 
Annual Register, 14; Cong. Journal, March 
24, 1783, pp. 164, 178, 181, 265, 266; Mart 
Law Nat. 332; [Bain v. The Speedwell] 2 
Dall. [2 TJ. S.] 40; Grot c. 4, § 12; [Respublica 
T. Gordan] 1 Dall. [1 U. S.] 233; Vatt Law 
Nat bk. 4, c. 3, L 24. The president's mes- 
sage in 1793, and the correspondence therein 
stated, between Mr. Jefferson and Mr. Ham- 
mond. They relied, that the act of 31st of 
January 1783, did away the former forfeit- 
ure, and attainder, and that this act was ar- 
rested in its operation by the treaty. 

The defendant's counsel insisted that "Har- 
ry" and "Henry" were- the same; that the 
rule is, that if the names are in original 
derivation the same, or are the same in com- 
mon use, there is no variance. As Peter and 
Piers, Joan and Jane, Saunders and Alex- 
ander, Franciscus and Francis, Garret, Gei'- 
ard and Gerald, Gilb. Hist Com. PI. 219; 1 
Leon, 146; Cro. Jac. 425, 534; Fost 84; 
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Willes, 4SS. But where the misnomer is re- 
pugnant to truth; there it is fatal. 2 Wood- 
deson's Lectures, 627. 

On the 2d point, that the ti-eaty had no 
binding effect, until the definitive articles of 
peace were ratified, or at least made public; 
they were signed on the 3d of September 
1783, and proclaimed in America on the 18th 
of October; and transmitted by congress to 
the several states, in the same month. They 
relied on the president's message, in 1793, to 
show that the act of the 31st of January 
1783, was not an infraction of the treaty. 

Third. However the case may be with Har- 
ry Gordon, if he were the plaintiff; still the 
plaintiff claiming as hen: at law, cannot 
maintain this suit, if the jury should be sat- 
isfied that he was the person intended by the 
law; for as to his heirs and alienees, no fu- 
ture time of trial is fixed by the law; but 
thfeir rights were barred, long before we had 
even notice of the signing of the preliminary 
articles of peace. 

Before WASHINGTON, Circuit Justice, 
and PETERS, District Judge. 

PETERS, Bistrict Judge, delivered an opin- 
ion in favour of the plaintiff, on all the 
points. 

WASHINGTON, Circuit Justice. The first 
question is, was Harry Gordon, the father of 
the lessor of the plaintiff, legally attainted of 
high treason, by virtue of the act of the 6th 
of JIarch, 1778, and of the proclamation and 
consequent proceedings thereon? He was 
called on, by the supreme executive council, 
to appear and take his trial, by the name of 
Henry Gordon, now or late of Kennet town- 
ship, in Chester county; and now or late a 
military officer in the British army. It ap- 
■ pears that he was baptized, and always called 
and known, by the name of Harry, The other 
part of his description is true; and the single 
question on this point is, whether there is a 
misnomer, which will vitiate the attainder? 
The use of names is, to describe the individual 
of whom we speak, so as to distinguish him 
from some other person; the rule, therefore, 
as laid down in Gilbert's History, C. P. and 
other books, is a rational and sound one; 
that where two names have the same original 
derivation, or where one is an abbreviation 
or corruption of the other, but both are taken 
promiscuously, and according to common use, 
to be the same, though differing in sou^d; 
the use of one for the other is not a material 
misnomer. If, in common use, the names be 
the same, the person cannot be misnamed, if 
either be used. Griffith's Case is a strong one 
to illustrate the rule. Saunders and Alex- 
ander, which differ entirely in sounds, are 
stated not to be distinct names of baptism; be- 
cause, usually Alexander is called Saunders; 
so Piers and Peter, Joan and Jane, Franciscus 
■ and Francis, Garret, Gerald and Gerard. 
But if the name be wholly mistaken; if it be 
repugnant to truth, as if Alexander be used 
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instead of Thomas, the misnomer is fatal. 
The question therefore always is; are the 
names different, not in sound, but in deriva- 
tion, or in common use. No cases directly in 
point, have been cited. By the ease from 
Willes's Reports, it seems that two of the 
judges thought they might be used as being 
the same. But the judges certainly thought 
them different, in the case of The King v. Rob- 
erts, 2 Strange, 1214, or the amendment would 
have been unnecessary. That the legislature 
of this state thought the names different, is 
very clear. 

The act of the 31st of January, 1783, after 
reciting the proclamation, and the proceedings 
under it, and that fears were entertained by 
the purchasers of the validity of the sales, on 
account of the misnomer, and praying to have 
them confirmed; proceeds to legislate upon the 
subject Instead, however, of confirming the 
sales, which would have been proper, if the 
names had really been the same in the mind 
of the legislature, they do the very reverse. 
They pass the law, the title of which is "An 
act for the attainder of Harry Gordon," &c. 
They order him to appear, and take his trial, 
by a certain day; which, if he fails to do, he is 
from thence to stand attainted, and to forfeit 
his estate, to be disposed of in the same man- 
ner, as if he had been legally and rightly 
named in the proclamation. Here, then, we 
have a legislative declaration, that Gordon 
had not been legally and rightly named in the 
proclamation; and so entirely fatal did the 
legislature suppose the misnomer to be, that 
they afford him a new opportunity of saving 
his life and fortune, from the consequences 
of an attainder. If he had appeared, and 
shown himself never to have owed allegiance 
to the state of Pennsylvania, he certainly 
would have escaped those consequences. The 
former attainder is done away by this law, 
unless two attainders against the same per- 
son, can exist, and be in force, at the same 
time: for, by this law he is to stand attainted, 
and to forfeit his estate, from and after the 
24th of July, if he then fail to appear. This, 
too, was the meaning of the legislature. For 
if it was intended to cure the misnomer, on 
the ground of its immateriality, what had the 
legislature to do, but to confirm the former 
attainder and sales. And, if in the Case of the 
King and Roberts, the court could cure the 
error, by an amendment; could not this legis- 
lature, in their omnipotence, do it, if they sup- 
posed the misnomer immaterial? By setting 
all aside, and directing proceedings de novo, 
they, in language most emphatic, pronounce 
their opinion, that the name by which he had 
been called upon, was repugnant to truth, 
and that common justice and humanity re- 
quired the thing to be done over again. This, 
then, brings us to the consideration of this 
law; and to the operation of the treaty upon it 
The sixth article declares, that there shall be 
no future confiscations, &c. The preliminary 
articles of peace were signed on the 20th of 
January; eleven days before the passing of 
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tUis law; and were recognised, and in fact rati- 
fied, by the government of tlie United States, 
some months before the day appointed for 
Harry Gordon to appear, and take his trial. 
Upon this state of the case, it is quite unnec- 
essary to decide, whether the treaty took ef- 
fect on the 20th of January, when it was sign- 
ed, because it is not to be questioned, but that 
it did so, at the moment it was linown in this 
counti*y; and was ratified either formally, or 
impliedly. The effect of this treaty was, to do 
away so much of this law, as was calculated 
to produce a, confiscation of Gordon's estate, 
on account of the part he had taken in the 
war; to subject him to the meditated prose- 
cution, or to expose him to future loss or dam- 
ages in his person or property. If he had ap- 
peared on the 24th of July, agreeable to the 
notice, he could not have been tried; neither 
could judgment pass against him, by default; 
the treaty, intervening between the law, and 
the completion of the confiscation, repealed 
the former, and prevented the latter; for it 
was not the law attainted his person, and 
confiscated his estate; but his conviction, if 
he had appeared and abided his trial, or his 
failing to appear. This settles also the last 
point; for the treaty not only prevented the 
confiscation of Harry Gordon's estate, during 
his life, but protected his interest and estate, 
in the land that was a fee simple, with all 
the privileges attending such an estate; so 
that, on his death, it might be willed or de- 
vised; or he might have alienated it. To say 
that his interest was protected during his life, 
but that it was to stand confiscated as against 
those claiming under him, would be a fraudu- 
lent construction of the treaty, which protect- 
ed the whole. But I do not think that this 
clause extended to the ease of persons claim- 
ing under Gordon, but to those who claimed, 
in consequence of misnomers in the proclama- 
tions. But Gordon was to be specially tried 
anew, by his right name, under the law. I am 
therefore of opinion, that the verdict should 
be in favour of the plaintiff. Verdict for 
plaintiff. 
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GORDON V. KERR et al. 

[1 Wash. 0. O. 322.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1806. 

Attaisdeu — Theatt— Ejectmekt — Laches— SuK- 
vEr. 
1. The attainder laws of Pennsylvania, and 
the authority of the legislature over cases which 
arose under them, in consequence of the stipu- 
lation in the treaty of peace with Great Britain, 
and the recommendation of congress, in con- 

1 [Originally published from the MSS. of Hon. 
Busbrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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formity therewith, that the states should revise 
their confiscation laws. 

2. The stipulations in a treaty between the 
United States and a foreign nation, are, para- 
mount to the provisions of the constitution of a 
particular state, of the confederacy. 

3. The lessor of the plaintiff, who has a regu- 
lar paper title, 'cannot be displaced, unless the 
defendant in the ejectment has a better title, 
either legal, or such an equitable one as a court 
of equity would sustain. 

[Cited in Neill v. Keese. 5 Tex. 123.] 

4. The laches of the defendant, in not execut- 
ing a special warrant, from 1755 to 1765 — his 
entire silence and acquiescence, from that time 
nntil still later, when' an unauthorized surveyor 
was called upon to do it; is sufficient to defeat 
every pretence of equity, against a legal title in 
a fair bona fide purchaser, without notice. 

5. The rule in Pennsylvania is, that if A, who 
has a warrant, do not use due diligence to have 
it surveyed, he loses his priority against another 
warrant holder, who has more vigilance, and 
who without notice obtains the first survey. 

6. Tlie prevalence of the Indian war, before 
the Revolution, is no excuse for a neglect by the 
holder to have a warrant executed, beyond the 
period when the war terminated. 

7. A survey made by a deputy surveyor be- 
longing to a different district from that in which 
the survey is made, although specially author- 
ized to make it, by an order from the surveyor 
general, is not valid, and cannot be given in evi- 
dence, either as an execution of the warrant, or 
as evidence per se, to show the location of the 
warrant, being made on ex parte evidence. But 
the surveyor who made it, may use it as a mem- 
orandum, to show how the land might be lo- 
cated, from the calls of the warrant. 

This was an ejectment [by the lessee of 
Harry Gordon against Kerr, Clossam and 
liowry] to recover 299 acres of land. The 
plaintiff's title was as follows: On the 17th 
of March, 1762, a warrant for 2000 acres of 
land was granted to Richard Peters, in con- 
sideration of services rendex'ed to the pro- 
prietaries; and it recited a prior warrant, 
dated in 1754, which had not been executed. 
On the 2d of May, 1762, this warrant was 
surveyed, so as to comprehend the land 
in question; and qn the 13th September fol- 
lowing, it was duly returned. On the 14th of 
April, 1770, Richard Peters, in consideration 
of 2000 acres of land, granted him by the 
proprietaries, in another place, released to 
them, as joint tenants, his right to the land 
thus surveyed for him. On the 17th of May, 
a grant was made to Harry Gordon, (to 
whom the lessor of the plaintiff is heir at 
law,) for the above land surveyed for Mr. 
Peters, in consideration of £900. Harry Gor- 
don devised the land in question to his eldest 
son, who dying without issue, it descended 
to the lessor of the plaintiff. The same evi- 
dence in this as in the former cause,— see 
Gordon v. Holiday [Case No. 5,610],— to 
prove that the father of the lessor of the 
plaintife- was christened and known by the 
name of "Harry," and not "Henry." The 
defendant set up a title to the land in ques- 
tion, under a warrant to James Rankin, dat- 
ed 3d February, 1755, for 300 acres, to in- 
clude the White Hunter's Cabin, and to ad- 
join the land of James Lowry; who, on the 
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same day, took out a warrant for 300 acres, 
to include Frankstown. It did not appear, 
that any attempt was made by Rankin, to 
get liis warrant executed, until the year 
1765; when his agent Lowry, applied to a 
deputy surveyor to execute it. "When on the 
ground, the surveyor was directed to lay the 
warrant on the land in question, which he 
refused to do, because it had been before 
surveyed for Mr. Peters. The agent refused 
to have it executed on a piece of land sur- 
veyed for a Mr, Lyons, lying between James 
liowry's survey and that of Mr. Peters. 
Notliing therefore was done in the business; 
and it did not appear that Eankin, ever aft- 
er, did any thing to complete his title. It 
appeared that Armstrong was the agent of 
Mr. Peters, and that Morris was his agent 
to sui-vey other warrants; and that in 1761 
he had notice that Rankin had a warrant 
for the land where the White Hunter's Cab- 
in was; and which it was proved was within 
the survey made for Mr. Peters. The defend- 
ant offered a survey under Rankin's war- 
rant, made by Harris, a deputy surveyor, for 
a different district from that in which this 
land lies, under a special authority from the 
surveyor general; who directed to lay it off 
according to the calls of the warrant, and 
such evidence as might be offered on the 
ground. This was objected to, as a survey; 
because made by a deputy out of his district, 
which is against the law of the state; and as 
a deputy constituted for this district, it was 
said to be equally ineffectual; since, no dep- 
uty could be appointed by the surveyor gen- 
eral, without the approbation of the govern- 
, or. THE COURT declared that this was not 
a legal survey, and therefore could not be 
read as such; neither could it be used as ev- 
idence per se, to show the location of the 
warrant; because it was made on ex parte 
evidence. But that Mr. Harris, the surveyor, 
might use it as a memorandum, to show the 
jury how the land might be located, from the 
calls of the warrant itself. 

On the part of the defendant, it was ob- 
jected, that the plaintiff had no title to the 
estates of his father, having been confiscat- 
ed. They argued as formerly, that "Harry" 
and "Henry" are the same name, and as an 
additional authority to those cited in the for- 
mer case, relied upon 2 State Trials, 310, 
where Henry Martin, being excepted out of 
the act of oblivion, urged that his name was 
"Harry Marten," but not allowed. That if 
no misnomer, then his attainder was valid, 
and could not be, and was not, set aside by 
the act of the 31st January, 1783, as against 
the purchaser under the attainder. 2d. It 
was argued, that the defendant was prevent- 
ed by the Indian war, which continued till 
the Ixeaty of Paris, in November, 1762, and 
indeed aftei*wards, till 1764, when peace was 
concluded with the Senecas and some other 
tribes. That the refusal of the surveyor, in 
1765, to execute this warrant, completed Ran- 
kin's title, as much as if he had obtained a 



survey; and at any rate, Gordon was bound 
by the notice to the agent of Mr. Petei-s. 
These points were all disputed by the plain- 
tiff's counsel, who relied; that the equity set 
up by the defendant's counsel, was destroyed 
by the long forbearance on the part of Ran- 
kin, to get his tract surveyed. 

WASHINGTON, Circuit Justice (charging 
jury). In the case of Gordon v. HoUiday 
[Case No. 5,610], I entertained some doubts, 
whether "Harry" and "Henry" were the 
same name; my mind rather inclined to the 
opinion that they were. I thought myself 
however authorized, in laying hold of a legis- 
lative declaration, that they were not the 
same names, and that a misnomer had taken 
place, sufficient to invalidate the attainder. 
This opinion, in the present cause, has been 
combated by an argument not thought of, 
or used in the former, which is, that if there 
was in fact no misnomer, the attainder was 
complete, and the sale of Gordon's estate 
under it so entirely valid, that the legislature 
could not, in 1783, defeat it directly, or by 
the declaration of an opinion, which was 
solely of a judicial nature. This objection, I 
suppose, is founded upon the constitution of 
the state, though it was not read, nor referred 
to. But be this as it may, even that constitu- 
tion must yield to the treaty of peace, which 
is supreme. The fifth article stipulates, that 
congress should earnestly recommend to the 
states, a revision of their confiscation laws, 
so as to render them consistent with justice, 
and equity, &c. and should also recommend 
to them the restitution of confiscated estates. 
This was not considered as an idle provision, 
but was intended to be effectual; provided 
the different states, or any of them, felt dis- 
posed to comply with the recommendation. 
If the states thought proper to restore, their 
power to do it grew out of this ti-eaty; and 
so far neutralized any article of their consti- 
tution, which prohibited, in other cases, the 
exercise of such right. The state would no 
doubt feel itself compelled to make compeusa- 
tion to the purchasers, but their power to 
restore could not, I think, be questioned. If 
they could restore absolutely, they could do 
any other act short of that, and tending to 
better the situation of those whose estates 
had been confiscated; and of course, to de- 
clare that in this case a misnomer had taken 
place. I think that this law amounts to the 
gi'anting a new trial, and the setting aside 
a former attainder. 

As to the rights of the parties in this 
cause, this will depend upon the facts, which 
have been already stated. Upon them, the 
lessor of the plaintiff, appears with a regular 
and unexceptionable legal title to the land in 
question. It will not do, after this, for the 
defendant to rely upon his possession; but 
he must show a better title, either legal or 
equitable. When I say equitable, I speak in 
reference to the laws and usages of this state. 
If he rely upon an equitable title, it must 
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be such as a court of equity would sustain, 
Wliat is it? A special warrant, dated in 
1753, kept in his pocket till 1765; and then 
an ineffectual attempt made to survey it; 
which failing, we hear nothing further of it, 
or of Rankin's pretensions, until the order 
given to Harris to survey it. The rule in this 
state, as it seemed agreed at the har, is, that 
if a man, having a warrant, do not use due 
diligence to survey it, so as to afford notice 
to others, he loses his priority. We feel well 
disposed to adopt this rule, because it is 
highly reasonable. I presume, however, that 
if, during the suspension, a third person, with 
notice of the warrant and its location, should 
survey the land, he would lose the benefit of 
his vigilance, in consequence of that notice; 
and for this reason it was, I suppose, that the 
notice of Morris in 1761, was so much relied 
upon by the defendants' counsel. But there is 
nothing in that, even if the notice had been 
more precise, because notice to Mr. Peters, 
would not affect Gordon, who purchased 
without notice. 2 Fonb. 152. The delay of 
Rankin is attempted to be excused, on ac- 
count of the Indian war. You have heard 
what was the degree of danger, in sm-veying 
in this part of the country, after 1758; and 
you can determine on the validity of the ex- 
cuse. But, after the survey for Mr. Peters 
in 1762, what prevented Rankin from contest- 
ing his right to the land? This survey was 
returned in 1762. The agent of Rankin had 
express notice of it in 1765; yet no caveat 
was entered; no objections made; no com- 
plaint to the proper tribunal, of the supposed 
misconduct of the deputy surveyor, in not exe- 
cuting the warrant in 1763. The whole sub- 
ject rests in profound quiel; and concealed 
from the light, imtil the year 1774, when an 
innocent man, not suspecting this or any 
other sleeping title to the land, pays £900, 
and obtains a grant "What kind of figure 
would this defendant make in a court of 
equity, with his dormant title, against a fair 
bona fide purchaser, without notice, and 
shielded by a Jegal title? If, then, I have stat- 
ed the evidence in the cause truly, there can 
be no doubt that the title of the defendant, 
cannot prevail against that of the lessor of 
the plaintiff. ' 

Verdict for plaintifE. 
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GORDON V. rJBJWIS et al. 

[1 Sumn. 525.] i 

Circuit Court, D. Maine. May Term, 1834. 

Mortgage— FoitECLOsuRE. 

1. In order to foreclose a mortjrage under the 
statutes of Massachusetts of 1788, c, 22, and 
of 1798, c. 77, the mortgagee must not only en- 
ter into the mortgaged premises after the con- 
dition broken in the presence of two witnesses, 
but his entry must be made known to them to 
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be for the condition broken, and to foreclose the 
mortgage. 

2. Until the statute of Massachusetts of 1818, 
c. 15, there was no legal means of levying an 
execution on an undivided part of a mill and its 
appurtenances, where the execution debtor was 
the owner of the entirety of the mill, although a 
mill privilege is incapable of severance. The 
prior statutes did not reach the case. 

This is a bill in equity to redeem certain 
mortgaged premises, brought by the plain- 
tiff [Jesse Gordon], as assignee of the mort- 
gagor of the mortgaged premises, against 
the defendants [Archelaus Lewis and the 
Portland Manufacturing Company], as as- 
signees of the mortgagee. The bill charges, 
that Joshua Webb, on November 1st, 1808, 
mortgaged the premises to Mark Haskell; 
Haskell on the 31st of August, 1816, assigned 
the mortgage to the defendant, Lewis; and 
Lewis assigned the same to the Portland 
Manufacturing Company, on the 3d of Au- 
gust, 1831. It further charges, that the mort- 
gagor, Webb, on the 14th of April, 1812, con^ 
veyed the mortgaged premises to John Gor- 
don; and that John Gordon, on the 23d of 
January, 1832, conveyed the same to the 
plaintiff. It then alleges a tender, &c. &c., 
and prays an account and redemption. The 
answers of the defendants admit the mort- 
gage of the premises, excepting an old grist- 
mill, which is said to have belonged to Jona- 
than Webb, and the assignment of the same 
mortgage, as charged in the bill. They re- 
quire proof of the plaintiff's title; and then 
assert, as matter of defence, an entry into 
the premises after condition broken, for the 
purpose of foreclosure by Lewis, on or from 
and after the 16th of August, 1816, and open, 
and visible, and exclusive possession by him 
of the same for more than three years there- 
after, and imtil his conveyance to the com* 
pany, whereby he acquired an absolute title 
under sudi entry and foreclosure; and then 
denies the right to any account, &c &c. At 
the hearing, two questions arose: (1) "VVheth- 
er there had been any entry for condition 
broken and foreclosure, as asserted in the 
answers; (2) whether the defendants had 
shown any title to the old mill, (called the 
Haskell Saw-Mill.) 

Mr, Daveis, for plaintiff. 
Mr. Longfellow and Mr. Greenleaf, for de- 
fendants. ' 

Before STORY, Circuit Justice, and 
WARE, District Judge. 

STORY, Cu-cuit Justice. As to the first 
question, the court are clearly of opinion, 
that the proof does not establish any suf» 
ficient entry into the premises for condition 
broken, so as to create a statutable bar to 
the bill to redeem. The statute of Massa- 
chusetts of the 4th of November, 1788, c, 22 
[Laws Mass. p. 199], declares, that all mort 
gaged premises shall be redeemable, "unless 
the mortgagee, or person claiming under him, 
hath by process of law, or by open and 
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peaceable entry made in the presence of two 
witnesses, talcen actual possession thereof, 
and continued that possession peaceably 
three years." The statute of the 1st of 
March, 179S, c, 77 [Laws Mass. p. 577], de- 
clares, that where the mortgagee, &c. "have 
lawfully entered and obtained, or shall law- 
fully enter and obtain, the actual possession 
of such lands and tenements (the mortgaged 
premises) for the condition brolien, the mort- 
gagor, &e. shall have right to redeem the 
same at any time within three years after 
such possession obtained, and not after- 
wards." Taking these statutes together it is 
manifest, that an enti*y into the land by the 
mortgagee is not alone sufficient to make tlie 
time of foreclosure begin to run; but it must 
be after the condition broken, and for the 
condition broken. And as this is a statute 
operating as a bar to an eguitable right, it is 
not to be extended by intendment. There 
must be a strict compliance with all the req- 
uisites to create the foreclosure. In our 
judgment, it is not sufficient, that the entry 
has been made after the condition broken; 
for that may well be by the mortgagee with- 
out any intent to foreclose. But the entry 
must be with the intent to foreclose, or, as 
the phrase in the statute is, "for the con- 
dition broken." Unless, tlien, the two wit- 
nesses, in whose pi-esence the statute re- 
quires the entry to be made, can speak to the 
intent of the entry, as well as to the entry 
itself, that it 'O'^as "for condition broken," it 
does not come within the purview of the 
statute. And in the present case, there is 
no proof, that it was with intent to foreclose 
the mortgage. 

In the case of Taylor v. Weld, 5 Mass. 109, 
119, it is explicitly admitted by the court, 
that it must be provod on thepartof the mort- 
gagee, that he did enter for condition broken. 
But it has been supposed, that that case es- 
tablishes the doctrine, that an entry after 
condition broken is to be presumed to be 
for condition broken.a In our judgment, 
that case establishes no such doctrine. The 
court go into an elaborate examination of 
the facts of that case, and come to the con- 
clusion, (with wliich we have nothing to do,) 
that, though in point of fact there was an 
enti-y after condition broken, that entry 
could not at that time be, under all the eir- 
cumstances, deemed an entry for condition 
broken; but that the entry for the condition 
broken was at a later period. In our judg- 
ment, the mere proof of the fact of an entry 
after condition broken, is no proof of the 
purpose, for which it is made. The law re- 
quires the intent to be as notorious as the 
act Equivocal acts, which admit of differ- 
ent interpretations, ought to be so consti'ued 
as to preserve and not to defeat rights. 

Then, as to the title to the Haskell Saw- 
Mill. It appears, that on the 5th of Novem- 
ber, ISll, Archelaus Lewis and Stephen 

2 See S. P., 12 Mass. 519, arguendo. 



Thacher, as executors of Peter Thacher, 
brought an action against Joshua Webb, and 
attached the mill on the writ. At that time 
Webb's only title on record was a deed of 
one undivided half of the premises from 
John Quimby, dated the 27tli of May, 1S06, 
On the 1st of November, ISOS, he bought the 
other half from Solomon and Mark Haskell, 
to the latter of whom he mortgaged it for 
the payment of certain notes. But his deed 
from the Haskells was not recorded until 
long after the attachment, namely, in March, 
1817. Judgment was duly obtained in the 
action; and the execution was extended, in 
December, 1812, on three fifths of the mill in 
common and undivided. 

Under these ck'cumstances, it is contended 
on the part of the defendants, first, that if 
Webb is to be deemed a tenant in common 
of one undivided moiely of the saw-mill only, 
according to his title on record at the time 
of the levy, then that levy is good at least 
for that moiety; secondly, if he is to be 
deemed in possession of the whole mill, so 
that the execution creditors (the executors) 
are to be deemed to have notice of his title 
to the whole mill, still the levy on the three 
fifths of the mill is ex necessitate rei good. 
The plaintiff contends, on the other hand, 
that the levy is altogether void, because at 
the time of the levy the debtor was seised 
of the entirety of the mill, and not of an 
undivided moiety thereof. This necessarily 
leads us to the consideration of the nature 
and mode of levies of execution on real es- 
tate according to the laws of Massachusetts, 
hj which the pi*esent extent must be govern- 
ed, it being before the sepai*ation of Mdine. 
By the provincial act of 1692, it was de- 
clared, "that all lands and tenements belong- 
ing to any person, in his own proper right 
in fee simple, shall stand charged with the 
payment of all just debts owing by such per- 
son, as well as his personal estate, and shall 
bo liable to be taken in execution for satis- 
faction of the same." The same provision 
was re-enacted in 1G9G, But the mode of 
levying the execution thereon was not point- 
ed out This was supplied, first, by an act 
in 1716, and afterwai'ds by another act in 
1719, which required the extent to be by ap- 
praisement in the mode prescribed under 
omr present laws. And the same acts fm-- 
ther provided, that when it so happened, that 
the real estate extended upon could not be 
divided and set out by metes and bounds, 
then the execution should be extended upon 
the rents of such real estate, and the ten- 
ants thereof be caused to attorn to tlie cred- 
itor and pay then* rents to him accordingly.s 
In this situation our laws remained until 
the revision by the statute of the 17th of 
March, 1784 (St, 1783, e. 57), w^hen it was 
further provided, that "when real estate of 
the debtor or debtors shall be held in joint 

3 See Ancient Charters & Laws, pp. 216, 292, 
401, 413, 423, and Colonial Act 1(5 15, p. 143. 
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tenancy, in coparcenary, or tenancy in com- 
mon, Tvitli the real estate of otlier persons, 
then the officer may extend execution on 
such debtor or debtor's real estate, held as 
aforesaid, or part thereof, describing the 
same with as much precision as the nature 
and situation thereof will admit, and give 
the creditor, &c., seisin or possession of such 
debtor or debtor's real estate held as afore- 
said, or part thereof, to hold in common with 
the said other persons." So that this statute 
in effect provided for three classes of cases; 
first, levies on real estite in common cases, 
where the estate can be set off by metes and 
bounds; secondly, on rents, where the estate 
cannot be set off by metes and bounds, or 
other proper description, and there is a ten- 
ant in possession to attorn; and, thirdly, 
levies where the estate is held in an undi- 
vided share with others. 

Now, the argument for the defendants is, 
that the act of 1696 still remains in full force, 
as to all cases of real estate, which cannot 
be set off in either of .the modes thus pre- 
scribed, as is the case of a mill wholly owned 
by one person, whei-e a part of it cannot be 
set Q,ffi on one execution in severalty, as the 
privilege is incapable of a severance; and 
that the statute of Massachusetts of the 20th 
of Febi-uary, 1819 (St 1S18-1S20, c. 115), on 
this subject, is merely affirmative. But it 
seems to me, that the argument itself is diffi- 
cult to be maintained. The act of 169G mere- 
ly declai*es in general terms the liability of 
real estate to be taken in execution. The act 
of 1719 expressly declai*es the manner in 
which the levy sliall be made, when the cred- 
itor doth "think fit to levy upon the real es- 
tate of such debtor;" so that by necessary im- 
plication the extent cannot be in any other 
manner. And if this were even doubtful 
before the statute of 1783, c. 57, that statute 
being a revision of the whole subject, and in 
pari materia, operates as a virtual repeal of 
the antecedent laws. If, then, the levy of 
Lewis and Thacher on the Hiiskell Saw-Mill 
■can be maintained at all, it must be main- 
tained under the statute of 1783, e. 57. If, 
at the time of that levy, Joshua "Webb had 
been seised of an undivided moiety only of 
the mill, notwithstanding the extent of a 
gi'eater portion, namely, three fifths, it would 
have been good for tie moiety. And so it 
was held in Atldns v. Bean, 14 Mass. 404. 
The difficulty is, that TVebb was at that time 
owner of the whole mill under the purchase 
fi'om the Haskells, though the moiety pur- 
chased of them was under mortgage. The 
<iuesti6n, then, is, whether by law an undi- 
vided part of a mill, of which the judgment 
debtor is sole owner, can be set ofE on exe- 
<?ution. It is said, that it can, ex necessitate, 
because the privilege is incapable of sever- 
ance, and a part of the mill cannot be set ofC 
by metes and bounds; and there is no incon- 
venience in setting off an undivided portion 
of the whole, describing the whole by metes 
and bounds. If the question had been whol- 



ly new, and untouched by legislation or de- 
cision, I must say, that I should have been 
greatly distressed by the argument The 
statute certainly does contemplate the case 
of an extent of an undivided right or share 
of the debtor in real estate, or of part there- 
of; and tha-e does not seem any very sound 
reason, why, if the debtor owns a moiety, 
one-quarter part may be set ofE on execution, 
and yet, if he owns the whole, one moiety 
cannot, where a separate portion of the 
whole is incapable of .severance, and of be- 
ing set off by metes and bounds. Nor does 
the language of the statute in" its terms neces- 
sarily preclude such a construction. Alter 
declaring, that the creditor may, if he thinks 
propel", levy his execution upon the debtor's 
real estate, it proceeds to state, among other 
things, that the appraisers "shall set out 
such estate by metes and bounds," which 
words do not necessarily import that the 
whole interest of the debtor in the lands 
shall be extended; but that the estate itself 
(that is, the land) shall be set out that is, 
described by metes and bounds. And this 
interpretation derives strength from the suc- 
ceeding clause, as to estates held in joint 
tenancy, &c. And the clause as to rents 
rather confirms than impugns it It is: "And 
when it so happens, that the real estate ex- 
tended upon cannot be divided and set out by 
metes and bounds, as before prescribed, or 
by the description before mentioned, then 
execution shall be extended upon the rents 
of such real estate." Now, an estate may 
as truly be said to be capable of a division 
and setting out by metes and bounds, by a 
division and set-ofE of an imdivided interest 
in the whole, describing the metes and 
bounds of the whole, as by the division and 
set-off of an entirety of interest in a parcel 
of the whole, describing tlie parcel by metes 
and bounds. And even this is not required 
to be done in all cases; for undivided inter- 
ests may be set ofE "by describing the same 
with as much precision as the natm-e and 
situation thereof will admit" And it by no 
means follows, that, because a levy may be 
on rents, there cannot be a levy by metes 
and bounds, at the election of the creditor; 
as the cases of Barber v. Root, 10 Mass. 260, 
and Roberts v. Whiting, 16 Mass. 186, show. 
But the case is not left open to mere reason- 
ing upon the intent and language of the stat- 
ute. The very point arose in Partridge v. 
Gordon, 15 Mass. 486; and indeed it was, 
though (sti'angely enough) it does not appear 
in the report, the turning point of the cause. 
X have been favored with a record copy of 
the statement of facts, upon which the judg- 
ment of the court was given. From that 
statement it appears, that Joshua Webb was 
sole seised of the demanded premises, one 
portion of which was a saw-mill, which he 
mortgaged to the female plaintiff, but no 
enti-y had been made under the mortgage. 
Prior to this mortgage, the premises had 
been attached by certain creditors of Webb, 
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Avlio afterwards levied their executions there- 
on, and the tenants claimed under the levies 
so made. On one of these executions a levy 
was made of seven eighths of the saw-mill; 
and on other executions levies were made on 
other parcels of the premises. The coiurt de- 
cided, that the plaintiffs were entitled to re- 
cover the saw-mill, but not any other part of 
the demanded premises. So that the case 
must have turned upon the validity of an ex- 
tent of an Tmdivided part, where the debtor 
was owner of the entirety of a mill. This 
decision was made in. May term, 1818. At 
the very next session of the legislature, by 
the act of February, 1819 (Act 1818, c. 15), it 
was provided, "that whenever a creditor shall 
think proper to extend and levy tlie same on 
any saw-mill, grist-mill, or other mill factory, 
mill privilege, or other real estate, which can- 
not be divided without prejudice to or spoil- 
ing the whole, and where 'the whole of such 
saw-mill, &c. is not necessary for the satis- 
fying of such execution, the same may be 
extended, in manner prescribed by law, upon 
the same, or upon any imdivided part there- 
of, which shah be sufficient to satisfy the 
same," &c. &c. It is impossible to entertain 
a doubt, that this almost contemporaneous 
legislation grew out of the decision in the 
case of Partridge v. Gordon [supra]. Under 
such circumstances it cannot be correctly 
deemed to be merely affirmative of the pre- 
existing law. Considering the decision, then, 
to be directly in point, it is a matter of local 
law conclusive upon this comrt, whatever 
doubts we might otherwise have been dis- 
posed to entertain.4 

The circumstance, that there was at the 
time an existing mortgage upon one moiety, 



4 The following is the statement of facts in 
Partridge v. Gordon: 

Joshua "Webb was sole seised of the demand- 
ed premises, at the times of the several attach- 
ments hereafter mentioned by his deed of mort- 
gage, dated September 28th, 1812; being then 
so seised, conveyed the same to Susanna Webb, 
the tenor of which deed is aa follows, namely: 
"I, Joshua Webb, &e., in consideration of ten 
thousand dollars paid by Susanna Webb, &c., 
hereby give, grant, bargain, sell, and convey un- 
to the said Susanna, her heirs and assigns for 
ever, the following estate, to wit; the plot of 
ground, situate in said Falmouth, that Jonathan 
Webb in his life-time conveyed to the said 
Joshua, on which the said Joshua's brick house 
stands, with the said house and other buildings 
thereon. The following mills, and the privileges 
whereon they stand, situate in said B^almouth 
on the northeasterly side of Jr^esumscot riv- 
er, near the bridsre over said river passing from 
Saearappa to Windham: One saw-mill, and 
grist-mill within the same frame, standing on 
the shore of the river; the new single saw-mill, 
the new double saw-mill, and the old double 
saw-mill, all in a range, standing on the same 
falls with the saw and grist-mill first men- 
tioned; to liave and to hold the aforegranted 
and bargained premises, with all the privileges 
and appurtenances thereof to the said Su- 
sanna, her heirs and assigns, to their use and 
behoof for ever. And I do covenant with the 
said Susanna, her heirs and assigns, that I am 
lawfully seised in fee of the premises, that 
they are free of all incumbrances, that I have 
good right to sell and convey the same to the 



cannot vai-y the legal result; for Webb was, 
subject to that mortgage, owner of the en- 
tirety; and in point of law, the whole was 
capable of being set off on execution, as his 
property, although the creditors must have 
taken it subject to the mortgage. So is the 
doctrine in Warren v. Ghiids, 11 Mass. 222, 
and White v. Bond, 16 Mass. 400. Nor does 
it make any difference, that the deed to Webb 
was not recorded until long after the attach- 
ment and levy; for that was material only 
as to the rights of subsequent pm'chasers 
from the grantors; and completely vested the 
estate in Webb, as against the grantors them- 
selves. So that the levy on the saw-mill, 
under which the defendants claim title, is 
wholly void; and it passed by the convey- 
ance of Webb to John drordon, and by that 
of the latter to the plaintiff. 

Another objection was stated at the bar, 
that even if the levy of Lewis and Thacher, 
as executors, on the saw-mill was good, still 
they had no authority to convey the same, 
either tmder the will of their testator, or 
without a license of court under the general 
provisions . of law, in cases of executions 
levied on real estate by executors and admin- 
istrators. It is unnecessary to consider this 
point, because we have already decided the 
levy to be a nidlity. I am authorized to say, 
that the district judge concurs In this opinion. 
There must, then, be a decree for a redemp- 
tion of the mortgage, and for taking an ac- 
count according to the prayer of the bill; and 
the cause must be referred to a master to 
take an account, and to make due report 
thereof to the court. Decree accordingly. 

[For subsequent proceedings, see Cases Nos. 
5,613 and 5,614.] 



said Susanna, to hold as aforesaid, and that I 
will warrant and defend the same to the said 
Susanna, her heirs and assigns for ever, against 
the lawful claims and demands of all persons. 
Provided, nevertheless, that whereas the said 
Susanna and Joshua are administrators to the 
estate of Jonathan Webb, late of said Fal- 
mouth, deceased, intestate, and the said Joshua 
has taken into his hands most of the personal 
effects of said intestate; now if the said Josliua 
shall pay and dispose of said effects, accord- 
ing to law, by paying debts of said intestate, 
or distributing the same, as the judge of pro- 
bate for said county of Cumberland may de- 
cree and order, and do and perform whatever 
pertains to his trust, as administrator as afore- 
said, to keep the said Susanna harmless; then 
this deed shall be void, otherwise remain in 
full force." Acknowledged October 3d, 1812; 
recorded October 5th, 1812. But neither of the 
demandants ever entered under said mortgage, 
although the condition was broken before the 
commencement of this action. Prior to the 
execution of the deed from Joshua Webb to 
said Susanna, the demanded premises were le- 
gally attached at the suit of Eleazer Greeley 
V. Joshua Webb and Zacheus Hanniford, Sam- 
uel Torrey et al. v. Joshua Webb and Zacheus 
Hanniford, Ezekiel Walker v. Joshua Webb, 
Eleazer Greeley v. Joshua Webb, and Josepli 
Morse v. Joshua Webb, all bona fide creditors 
of said Joshua Webb; which suits were all 
entered at the proper courts, and such pro- 
ceedings had thereon, that, at the circuit court 
of common pleas, holden at said Portland on 
the third Tuesday of November, A. D. 1812, 
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Case No. 5,613. 

GORDON T. LEWIS et al. 

[2 Sumn. 143.] ^ 

Circuit Court, D. Maine- May Term, 1S35. 

Master tn Chakoert — Exceptioss to Report — 
Mortgage— Redemption— Receipt of Rents bt 
Mortgagee — Set-Off in Equity — Second 
Mortgagee. 

1. Whatever has been insisted upon before 
the master, is considered as waived or aban- 
doned, if it is not made matter of exception; 
unless it appears on the fact of the report, that 
the master has committed an error. 

[Cited in Hatch t. Indianapolis & S. R. Co., 
9 Fed. 858; Celluloid Manuf'g Co. v. Cel- 
lonite Manuf'g Co., 40 Fed. 477.] 

[Cited in Barbour v. Tompkins, 31 W. Va. 
410, 7 S. E. 5.] 

2. Where the defendant recovered and occu- 
pied premises, as assignee of the original mort- 
sagee, he must be deemed to have received the 
rents and profits nnder that title; and he can- 
not set up an adverse title against the mortga- 
gor or his assignees, to protect himself from 
accountability therefor. 

3. Where a mortgagee is in possession, and 
the annual rents and profits of the mortgaged 
premises exceed the interest of the debt due, 
it seems, that he should pay interest on the 
surplus rents and profits. 

[Cited in Green v, Wescott, 13- Wis. 608; 
Moshier v. Norton, 100 III. 66.] 

4. In ordinary cases, where the relation of 
mortgagor and mortgagee is uncontroverted, if 
a mortgagee receive the rents of a mortgaged 
estate, after his debt has been satisfied, and 
retain them to his own use, without paying 
them over to the mortgagor, he is chargeable 
with interest. 

5. If, however, there are sufficient equitable 
circumstances in favor of the mortgagee, as if 
he retained the rents under a mistake, suppos- 
ing the rights of the mortgagor extinguished, 

1 [Reported by Charles Sumner, Esq.] 



he would not be liable for interest, until after 
notice of the adverse claim. 
[Cited in Barnett v. Nelson, 54 Iowa, 47, 6 
N. W. 51.] 

6. No allowance is made for expenditures on 
mortgaged premises, if the value of the prem- 
ises is not enhanced thereby. 

7. Where the answer of the defendants as- 
serts a mortgage title in the whole of the 
premises, it is not competent for them to set 
up a difEGrent title, as for a moiety, before the 
master. 

8. Courts of equity follow the law in matters 
of set-off, unless there is some equity attach- 
ing to the particular transactions between the 
parties. 

[Cited in Farmers' Loan & Trust Co. v. 
Northern Pac. R. Co., 58 Fed. 266.] 

9. The surplus rents and profits, after the 
satisfaction of the mortgage debt, may be as- 
signed as a chose in action, and the assignee 
maintain a suit in equity for an account. 

10. In the view of a court of equity, the rents 
and profits are incidents de jure to the owner- 
ship of the equity of redemption. 

[Cited in Jewett v. Cunard, Case No. 7,310.] 
[Cited in Merriam v. Goss, 139 Mass. 82, 28 
N. E. 450.] 

11. A second mortgagee, after the satisfac- 
tion of the first mortgage, may claim from the 
first mortgagee, after notice, the rents and 
profits, which have not been accounted for to 
ttie mortgagor, so far as the same are necessa- 
ry to the satisfaction of his mortgage. 

[Cited in Mount Pleasant v. Beckwith, 100 
XT. S. 527.] 

12. Webb mortgaged certain premises in 
1808, to Haskell; Haskell in -1816 assigned his 
mortgage to the defendant Lewis; Lewis in 
1831 assigned the same to the Portland Mann-, 
facturing Go. The mortgagor Webb in 1812. 
conveyed the mortgaged premises to John Gor- 
don, who, in 1832, conveyed the same to the 
plaintiff. Held, that no decree can be made for 
the payment of the rents and profits to the 

'plaintiff, until an opportunity has been given 
by supplemental proceedings for Webb and the 
other parties in interest to appear. 



said Torrey and others recovered judgment 
against said Webb and Hanniford, for §3246.- 
18 damages, and $21.64 costs; on whicb judg- 
ment execution was issued m due form of 
law on the second day of December, 1812, and 
was on the same day delivered to Richard 
Hunnewell, Esq., sheriff of said county, who 
within thirty days after the rendition of said 
judgment, by order of the creditors extended 
the same on said mill and privilege, in manner 
and form as appears by the appraisers' and 
sheriff's return on said execution, which are as 
follows, namely: "Cumberland, ss. Falmouth, 
December 22d, 1812. 1st. We,, the above 
named Benjamin Willis, Joseph Cross, Jr., and 
Nathaniel Partridge, having been sworn as 
above, have appraised and do hereby appraise 
and set off seven eighths of the new double saw- 
mill, on the north side of Presumscot river, 
and on the lower falls, with all the mill privi- 
leges belonging to the .'.ame at Sacarappa in 
Falmouth, as the property of Joshua Webb, of 
said place, with all the privileges and appur- 
tenances thereto belongmg, at the sum of 
thirty-three hundred and twenty-two dollars. 
The said premises having been shown to us 
by Nathan Kinsman, attorney to the cred- 
itors, as the estate of the within named Webb, 
to satisfy in full the within execution and 
charges. Benjamin Willis, Joseph Cross, Jr., 
Nathaniel Partridge. Falmouth, December 
22d, 1812," (Next follows the return "of the 
sheriff, which is omitted in this place.) The 



appraisers were all duly appointed and sworn, 
and the several creditors seasonably received 
seisin and possession of the lands set off on 
their respective executions; and all the ex- 
ecutions were duly returned into the clerk's 
office, and were duly recorded in the registry 
of said deeds in said county, within three 
montis after the same were levied. It is ad- 
mitted, that said Gordon had, prior to ^the com-: 
mencement of this action, purchased by legal 
conveyances all the right, title, interest, and es- 
tate, which the several creditors aforesaid ac- 
quired by virtue of the levy of the several ex- 
ecutions aforesaid. And it is agreed, that the 
court shall enter up such judgment, as ought 
by law to be entered on the foregoing facts. 
Luther Fitch, for Plaintiff. S. Longfellow, for 
Defendant. 

, Suffolk, ss. Supreme Judicial Court. Slarch 
Termj 1818. Nathaniel Partridge and Wife v. 
John Gordon. Continued Nisi from Cumber- 
land, June Term, 1817. Ordered, that the clerk 
of this court, for said county of Cumberland, 
make the following entry under said action in 
his docket in that term, namely: "Upon the 
facts agreed by the parties, it is considered by 
the court, that the said Nathaniel Partridge 
and wife recover seisin and possession of the 
double saw-mill and privileges described in the 
declaration, but not of any other of the prem- 
ises therein described, and that they also re- 
cover their costs," 
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13. A mortgagee sball not get any advan- 
tage out of the mortgage fund beyond prinei- 
()al and interest. 

[Cited in Green v. Cross, 45 N. H. 586.] 

14. Between mortgagor and mortgagee, the 
latter, when in possession, must account for 
the actual rents and profits, if they can be as- 
certained; if they cannot be, then resort may 
be had to a fair occupation rent. 

[Cited in TJpham v. Brooks, Case No. 16,- 
797.] 

This is a bill in equity to redeem certain 
mortgaged premises, brought by the plaintiff 
[Jesse Gordon], as assignee of the mortgagor 
of the mortgaged premises, against the de- 
fendants [Arehelaus Lewis and the Portland 
Manufacturing Company], as assignees of 
the mortgagee. The bill charges, that .Tosbua 
Webb, on November 1st, 1808, mortgaged the 
premises to Mark Haskell; Haskell on the 
31st of August, 1816, assigned the mortgage 
to the defendant, Lewis; and Lewis assign- 
ed the- same to the Portland Manufacturing 
Company, on the 3d of August, 1831. It fur- 
ther charges that the mortgagor, Webb, on 
the 14th of April, 1812, conveyed the mort- 
gaged premises to John Gordon; and that 
John Gordon, on the 23d of Januaiy, 1832, 
conveyed the same to the plaintiff. It then 
alleges a tender, &c. &c., and prays an ac- 
count and redemption. The answers of the 
defendants admit the mortgage of the prem- 
ises, excepting an old gristmill, which is said 
to have belonged.to Jonathan Webb, and the 
assignment of the same mortgage, as charg- 
■ed in the bill. They require proof of the 
plaintiff's title; and then assert, as matter 
of defence, an entry into the premises after 
condition broken, for the purpose of foreclo- 
sure by Lewis on, or from and after the 16th 
of August, 1816, and open and visible, and 
exclusive possession by him of the same for 
more than three years thereafter, and until 
his conveyance to the company, whereby he 
acquired an absolute title under such entry 
and foreclosure; and then denies the right 
to any account, &c. &c. The cause was 
heard in May term, 1834, on the bill and an- 
swe?, and a decree was awarded [Case No. 
5,612] for a redemption of the mortgage, and 
for taking an account according to the pray- 
er of the bill; and the cause was referred to 
a master to take an account, and to make 
due report thereof to the court. At this term, 
the cause came up again on exceptions taken 
by the defendants to the master's report 
The nature of the report, and the exceptions 
thereto, will sufficiently appear in the opinion 
of the court. 

C. S. Daveis, for plaintiff. 
S. Greenleaf, for defendants. 

Before STORY, Circuit Justice, and WARE, 
District Judge. 

STORY, Circuit Justice. This cause has 
now come before us, upon the master's last 
report, made since the subject has been re- 
committed to him, in pursuance of the order 



of the court, on the 21st of January last; and 
upon the exceptions filed by the defendants 
to that report I shall examine the excep- 
tions in the order, in which they stand, and 
not in the order in which they have been 
brought before the court by the defendant's 
counsel, in the argument at the bar. Be- 
fore, however, I proceed to that examination, 
it is proper to state, that nothing is properly 
before the court, except the matter of those 
exceptions; for whatever may have been in- 
sisted upon before the master, by way of 
argument or objection, is considered as waiv- 
ed or abandoned, if it is not made matter of 
exception, unless, indeed, it manifestly ap- 
pears upon the face of the report itself, that 
the master has committed an error, which 
ought to be corrected. I mention this the 
more freely, because the argument of the de- 
fendant's counsel has insisted upon some 
matters, which were taken by way of objec- 
tion or reasoning at the hearing before the 
master, and which are not directly within 
the scope of any of the exceptions to the j'e- 
port; and certainly, unless such objections 
appear now maintainable upon the very face 
of the facts contained in the report they 
must be di^emed to have been abandoned. 

The first exception respects the allowance, 
rcade by the master-, of the rents and profits 
of the Little Revenge Jlill. The decision of 
the master on this point was perfectly cor- 
rect. The defendant Lewis actually recov- 
ered and occupied that mill in virtue of his 
title as assignee of Haskell, the original 
mortgagee, and he must be deemed to have 
received the rents and profits under that 
title, and to be accountable accordingly. He 
cannot now be permitted to set up an ad- 
verse title against the mortgagor or his as- 
signees, to protect himself from such ac- 
countability. The reasoning of the master 
on this point is entirely satisfactoiy. 

The second exception in its actual form is 
equally unmaintainable. It is, that the mas- 
ter has not stated the evidence or mode of 
acquisition of Lewis's title to the said mill, 
although it was exhibited before him. Now, 
certainly, it was no part of the master's duty, 
under his commission, to ascertain or report 
such title. That title, so far as it was put in 
issue by the bill and answer, had been al- 
ready passed upon by the court; and was not 
within the scope of his commission. There 
are no facts in the report which bring this 
exception before the court, or justify it 

The third exception is to the allowance of 
interest on the rents and profits, and making 
annual rests, and charging interest on the 
value of the premises. The commission of 
the master expressly authorized him "to cast 
interest on the rents and profits, making 
proper rests." He has cast interest according- 
ly; and if any rests were proper, annual rests 
were undoubtedly to be made. There is no 
error, therefore, on these points in the mas- 
ter's report The question is necessarily open 
tipon the report, and is reserved for the court 
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to decide, wlietlier sucli interest is allowable 
-or not. The other part of the exception, (as 
to charging interest on the value of the prem- 
ises), seems unfounded in fact, unless it re- 
fers to the interest allowed as an occupation 
rent, or such as might have been received by 
the Portland Manufacturing Company after 
their purchases. If it does so refer, then it is 
governed by the remarks already made. The 
proper construction of the master's report 
seems to be, that he allowed the interest as an 
occupation rent. The question, then, which 
alone is left for consideration under this head, 
is, whether interest ought, upon the whole cir- 
■cumstances of the case, to be charged upon 
the annual rests of rents and profits. It ap- 
pears by the master's report, that the mort- 
gage was in fact extinguished by payment 
from the rents and profits on the 23d of April, 
1818. The question as to interest seems nar- 
rowed down, by the argument, to the period, 
which has since elapsed. It could scai-cely 
admit of doubt, that as to the antecedent pe- 
riod the report of the master was as favorable 
to the defendants, as the principles of a court 
of equity would allow. Where a mortgagee 
is in possession, tailing the rents and profits, 
and these annually exceed the annual interest 
of the debt on the mortgage, there is the 
strongest reason for directing interest to be 
paid upon the surplus rents and profits, to 
teep pace (pari passu) with the interest on 
the debt The eases of Shephard v. Elliot, 4 
Sladd. 254; Gibson v. Crehore, 5 Pick, 160; 
Saunders v. Frost, Id. 259; and Reed v. Reed, 
10 Pick. 398,— fully support such a charge. 
In point of fact, however, it does not appear 
by the report, thai any Interest was allowed 
on the rents and profits during the antecedent 
period. 

There is great good sense in the doctrine 
held by Lord Gifford in Wilson v. aietcalfe, 
1 Russ. 535, that if a moi'tgagee, receiving 
the rents of a mortgaged estate, after his debt 
Las been satisfied, does not immediately pay 
them over to the mortgagor, but retains them 
to his own use, he is availing himself of an- 
other man's money, and ought to be charged 
with interest; and that it makes no difiCerence, 
whether he is receiving such rents, or is 
charged with an occupation rent. The case 
of Quarrell v. Beckford, 1 Madd. 269* turned 
upon similar considerations. See, also, Davis 
V. aiay, Coop. 238, 19 Ves. 382; Archdeacon v. 
Bowes, 13 Price, 369. As a general rule it 
appears to me, that this doctrine ought, in the 
ordinary cases of persons standing in the ad- 
mitted relation of mortgagor and mortgagee, 
to be adopted. But it is but a general rule. 
There must be some exceptions to it, where it 
would be inequitable to make such a charge. 
And I cannot but think, that the proper cases 
for such a charge are those only, where there 
is a present duty to pay over the rents and 
prpfits, arising from the uncontroverted rela- 
tion of mortgagor and mortgagee. If the 
mortgagee has reason bona fide to treat the 
rights of the mortgagor as extinguished; or 



If he bona fide supposes himself, under cir- 
cumstances, fairly authorizing such a belief, 
to be the absolute owner of the premises; it 
seems to me, that he is not to be affected with 
interest, if it turns out in the event, that he is 
under a mistake, as to his absolute title; for 
he has not knowingly deviated from his proper 
duty. In such a case, it seems to me, that the 
right to interest does not accrue, until some 
demand is made upon him, or some notice 
given of the claim; and then interest may 
properly be charged from that period. Now, 
it is very certain, in the present case, that no 
claim or notice was brought home to the de- 
fendant, Lewis, by John Gordon (the second 
mortgagee or assignee of the mortgagor), while 
he hold the estate; nor by the plaintiff until 
the time when he brought the present suit, 
in March, 1832. The original mortgage by 
"Webb to Haskell was in November, ISOS, the 
assignment of it by Haskell to Lewis in Au- 
gust, 1816, and the conveyance by Lewis to 
the Portland Manufacturing Company in Au- 
gust, 1831. John Gordon's title, as second 
mortgagee, commenced in April, 1812; and the 
plaintiff's title, as his assignee, in January, 
1832. No demand was ever made by John 
Gordon against Haskell or Lewis, or the man- 
ufacturing company, during a period of near- 
ly twenty years after the* commencement of 
his title. And taking the other facts in the 
case, as they appeared at the original heating, 
the adverse title under certain levies by ex- 
ecution, and the entry for a foreclosure 
(though neither became effectual in point of 
law,) and the long and undisturbed possession 
by Lewis, ever since August, 1816, I am not 
satisfied, that Lewis had not a -right to treat 
the equity of redemption as being abandon- 
ed, or at least as not worth reclaiming. I see 
no reason, tlierefore, for holding the plain- 
tiff entitled to any interest, under all the cir- 
cumstances of this case. Interest is not of 
course; and is allowable only, when the mort- 
gagor or his assignee makes out a strong case 
in equity. The case of Archdeacon v. Bowes, 
13 Price, 353, and Quarrell v. Beckford, 1 
Madd. 269, establish, that interest is not of 
course from the period, when there is a sur- 
plus in the hands of the mortgagee; but where 
there are any equitable circumstances it will 
be confined to the period of notice. In this 
very ease, the plaintiff himself does not in 
his bill set up an averment, that the mort- 
gage has been paid, or that any surplus is in 
the hands of the mortgagee. On the con- 
trary, he has tendered in court a sum as still 
due on the mortgage. My opinion, on the 
whole, is, that under all the circumstances of 
this case, interest ought not to be allowed. 

The fourth' exception is, that the defend- 
ants are not allowed for the improvements 
made by the Portland Manufacturing Com- 
pany after their purchase; and that the mas- 
ter has not stated the evidence thereof. It 
does not appear by the report, that the mas- 
ter was requested to state the evidence on 
this point The master does, however, state, 
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that the company have expended money on 
the privilege by the erection of a dam In a 
place different from that, -where the old dam 
of the Haskell saw mill stood (principally 
from the materials of the old dam,) but, that 
he is not satisfied, that the value of the mort- 
gaged premises has been increased thereby. 
Now under such circumstances, it is clear, 
Ihat the company are entitled to no allow- 
ance for such expenditures; for they have 
made no lasting or beneficial improvements 
on the estate. See JMoore v. Cable, 1 Johns. 
Ch. 387; Russell v. 'Blake, 2 Pick. 505; 
Saimders v. Frost, 5 Pick. 259, 270; Reed v. 
Reed, 10 Pick. 398. This exception ought, 
therefore, to be overruled. 

The fifth exception is, that the defendants 
are charged with the rents and profits of the 
whole of the tracts described in the deed, 
whereas (as is said) one half only of the 
same was mortgaged, and the evidence there- 
of was before the master. The bill asserts, 
substantially, a title in the defendants to the 
whole tracts described in the mortgage deed; 
and the answer of the defendants admits a 
title to the whole tracts described in the 
same deed, as held by the defendants. And 
upon this state of facts the original decree 
proceeded to direct an ascertainment of the 
rents and profits, ■ <S:c. before the master. 
"When the matter came on before the master, 
upon the recommittal of the report, the de- 
fendants offered in evidence a deed, purport- 
ing to be the original mortgage deed of the 
1st of November, ISOS, from Webb to Has- 
kell, in which the original words of convey- 
ance included the whole tract; and there 
was an interlineation of words cutting it 
down to one moiety. The plaintiff objected 
before the master to the admission of the 
deed so offered, it never having been an ex- 
hibit or filed in the cause. The master ad- 
mitted the deed, and his report contains an 
alternative view of the state of the case, as 
the eoui-t shall decide, whether the deed was 
admissible or not. My opinion is, that the 
deed was inadmissible as evidence to estab- 
lish, that the mortgage was but of a moiety of 
the estate. I do not meddle with the case, 
as a matter of suspicion, or of question as to 
the genuineness or falsity of the interlinea- 
tion. The true ground is, that the answers 
of the defendants assert a mortgage title in 
the whole of the premises; and it is not now 
competent for the defendants to set up a dif- 
ferent or more limited title upon a collateral 
inquiry before the master. That would be 
to contradict the answers, and to try a very 
different case from that asserted in the 
pleadings. The cause has been heard upon 
the bill, answers and proofs; and an inter- 
locutoi-y decree had; and the defendants are 
now at liberty to substitute a new case for 
that formerly stated and already decided on. 
It may be their misfortune, or their fault; 
but it is irremediable in this stage of the 
cause. The exception, therefore, is unmain- 
tainable, and the report of the master must 



stand as to the rents and profits of the whole 
of tlie premises. 

The sixth exception is in substance an ob- 
jection to the title of the plaintiff to recover 
or receive the surplus rents and profits ac- 
cruing after the satisfaction of the first mort- 
gage, and before t±ie conveyance to him in 
January, 1832. And, in support of this ob- 
jection it is asserted, that John Gordon is in- 
solvent, and was, at the time of the accruing 
of these rents, largely indebted to Lewis, 
and that he had a right of set-off against 
such surplus of his debt so due. Now, it 
might be a sufficient answer to this sugges- 
tion, that the master reports, that the plain- 
tiff denied any such indebtment, and no^ 
proof was offered before him to establish the 
fact clearly; therefore, the suggestion of in- 
debtment and right of set-off must, under 
such circumstances, be treated as a new un- 
founded claim. But if there had been proofs 
of such an indebtment, still it would not fol- 
low, that the right of set-off would exist. 
There is no pretence to say, that such a set- 
off to the mortgagor's claim would be allow- 
able at law. In matters of set-off courts 
of equity generally follow the law, unless 
there is some equity attaching to the particu- 
lar transactions between the parties; such 
as mutual credits. Upon this I need do no 
more than to refer to the authorities, which 
were acted upon in Jackson v. Robinson 
[Case No. 7,144], and Greene v. Darling [Id. 
5,765]. In the present case there is no pre- 
tence of any mutual credit; that is to say, 
of any credit given by Lewis to John Gor- 
don, on account of the supposed debt due 
from Lewis to Gordon for rents. The whole 
structure of the answer disclaims any such 
intendment. It insists upon an adverse ex- 
clusive title to the mortgaged premises, and, 
of course, to the rents and profits. 

The right of the plaintiff to the surplus 
rents and profits is, upon the structure of the 
bill, wholly dependent upon the point, wheth- 
er it is an incident to the exclusive and ab- 
solute ownership of the equity of redemp- 
tion. The bill does not assert any title to 
such rents and profits in virtue of any as- 
signment thereof, in verbis, as rents and 
profits. Indeed (as has been already sug- 
gested), _the bill not only does not suppose 
there to be any surplus rents and profits ca- 
pable of assignment; but it supposes a bal- 
ance to be due on the mortgage, and tenders 
a payment of it in order to a redemption. 
There is no question, that an assignment 
may be lawfully made of such surplus rents 
and profits, as a chose in action, and that 
the assignee may, in virtue thereof, maintain 
a suit in equity for an account and satisfac- 
tion under such a title by assignment But, 
then, if such a title is relied on, it must be 
alleged in the bill, and put in issue; for the 
decree must be secundum allegata et pro- 
bata, and not merely secundum probata. So 
that the present bill puts out of question all 
claim under any assignment of the rents and 
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profits as such; and if the rents and profits 
are recoverable at all by the plaintiff, tbey 
are so as incidents to the ownership of the 
equity of redemption. My opinion is, that 
they do attach to such ownership de jure, in 
the view of a court of equity. 

The mortgage to Hastell was extinguished 
by satisfaction out of the rents and profits, 
on the 23d day of April, 1818. At that time, 
and from thence down to January, 1832, when 
John Gordon conveyed the mortgaged estate 
to the plaintiff, he continued the qualified 
owner thereof, under his original mortgage 
deed from "Webb, in April, 1812; and as such, 
he was entitled to the whole surplus rents 
and profits in the hands of the mortgagees, 
under the first or Haskell mortgage, as far as 
his title extended; that is, as far as they 
were necessary to satisfy his (Gordon's) mort- 
gage. See Archdeacon v. Bowes, 13 Price, 
353, 362, 363, 365, 368, 373. Beyond this, the 
surplus rents and profits belonging to "Webb, 
the mortgagor, unless his title to the equity 
of redemption has since been absolutely re- 
leased or extinguished. Now, the plaintiff, at 
most, can take no more under the assign- 
ment of John Gordon, to him, than the title 
of the former under his mortgage. The bill 
does not in terms assert any absolute title 
to the equity of redemption to the premises, 
either in John Gordon or in the plaintiffs, or 
any release or extinguishment of Webb's eq- 
uity of redemption. It asserts, indeed, that, 
in virtue of the deed of the 14th of April, 
1812, John Gordon "became seized of all the 
right, interest and estate of the said Joshua 
Webb, whether in fee or in equity, to redeem 
the same;" and then proceeds to allege, that 
all the right, title, interest and estate, which 
he (John Gordon) had in virtue of the afore- 
said conveyance in the premises, was assign- 
ed to the plaintiff by the deed of the 23d 
day of January, l&<i2. But in both instances, 
a profert is made of these deeds by the bill, 
and upon the production and proofs of them, 
it is apparent, that the titie is nothing but a 
mortgage title. So that the bill asserts no 
absolute titie in the plaintiffs; and the proofs 
establish no extinguishment of Webb's eq- 
uity of redemption. There are then no alle- 
gations or proofs of any absolute title to the 
premises in the plaintiff. No account has 
been taken to show, what is the state of ac- 
counts between the plaintiff and Webb, or 
to show, what is due by Webb on the mort- 
gage to John Gordon. Webb is not even 
made a party to the bill. So that it is clear, 
that his rights and interests cannot, and 
ought not to be disposed of in this suit, in 
its present form. Under these circumstances, 
a decree cannot be made, directing the 
amount due for rents and profits to be paid 
over to the plaintiff. The most that can be 
done, is to order this amount to be brought 
into court, subject to the order of the court; 
and to retain the fund until an opportunity 
is given for all the parties in interest to 
<ippear, by supplemental proceedings, to liti- 



gate and establish their just rights thereto. 
I had at first some hesitation, whether, un- 
der the actual postm*e of the case, we ought 
to go quite so far. But the case of Arch- 
deacon V. Bowes, 13 Price, 333, 373, seems to 
me fully to justify tiiis proceeding; as it also 
conclusively establishes the right of a second 
mortgagee, after the satisfaction of the first 
mortgage, to claim from the first mortgagee, 
after notice, all the rents and profits, which 
have not been paid over or accounted for, to- 
the mortgagor, so far as they are necessary 
for the satisfaction of the second mortgage. 
See Parker v. Oalcraft, 6 Madd. 11, 12; Ber- 
ney v. SeweU, 1 Jac. & W. 647; Ex parte 
Wilson, 2 Ves. & B. 252. Indeed, I should 
have entertained no doubt upon this last 
point, if there had been no authority to sup- 
port it, upon the general principles flowing 
from the relationship of the parties as mort- 
gagees. 

The seventh and last exception to the mas- 
ter's report is, that he has allowed nothing for 
the extra exertions of Lewis, in taldng care 
of the mortgaged property, and obtaining the 
rents and profits. This exception does not 
require any elaborate consideration. There 
is nothing in that report, which establishes- 
the right of Lewis to any compensation in 
taking care of the property and obtaining the 
rents and profits beyond what the master has 
allowed him. 

I have not tHought it necessary to go over 
the other grounds of objection to the report, 
suggested at the argument So far as they 
have not been already answered, they were 
in effect disposed of by the former opinion of 
the court For instance, the title under the 
levy in execution having been held void, it 
is impossible, in a court of equity, that the 
defendants can be permitted to avail them- 
selves of that as an adverse titie to hold pos- 
session of the premises, when they had a 
good titie as mortgagees to the possession,, 
which the mortgagor and his assignees could 
not impugn or disturb. But, in ti-uth, the ob- 
jection is not so properly addressed to the 
report itself, as it is to the former opinion of 
the court, and to the order, on which that re- 
port is founded. Then, again, as to the rents- 
and profits, it is contended, that the actual 
rents and profits ought not to be charged 
against the defendants, but only what is to 
be deemed a fair rent, by which must be un- 
derstood a fair occupation rent I know of 
no rule of a court of equity, which could jus- 
tify such a course of proceeding on the part of 
the court. No principle is better established 
than the principle, that a mortgagee shall not 
get any advantage out of the mortgage fund 
beyond his principal and interest See Gub- 
bins V. Creed, 2 Schoales & L. 218; 4 Kent, 
Comm. (2d Ed.) lect 58, pp. 166, 167; 3 Pow. 
Mortg. (Coventry & Rand's Ed.) p. 949, 
note e, 2. Between mortgagor and mortga- 
gee, the latter, when in possession, must ac- 
count for the actual rents and profits received 
or made by him, if these rents and profits- 
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can be actually ascertained. Wliere they can-j 
not be, there must be a resort to a fair occu- 
pation rent. Here the master has ascertain- 
ed the actual rents and profits. In both 
eases, the mortgagee may entitle himself, un- 
der circumstances, to compensation for all 
lasting improvements upon the premises. 
But in the present case, there is not the 
slightest proof, that the master would have 
disregarded any such claim, if properly sub- 
stantiated. His report states no such fact; 
and justifies no such conclusion. 

Upon the whole, my opinion is, that there 
ought to be a decree to bring the surplus rents 
and profits of the whole mortgaged premises 
into comi:, to abide the future orders of the 
court, upon the proper supplementary pro- 
ceedings. The personal representatives of 
Lewis, are to bring into court, if they have 
assets, the surplus of the rents and profits, 
from the extinguishment of the mortgage on 
the 23d of April, 1818, to the time of the sale 
to the Portland Manufacturing Company, on 
the 3d of August, 1831. From that period the 
Portland Manufacturing Company are to 
bring into com-t the rents and profits. As to 
the possession of the premises, it is plain, that 
a decree must pass for an immediate posses- 
sion, since the original mortgage to Haskell 
has been long since satisfied. A decree will 
be accordingly framed upon these principles, 
as the district judge concurs in this opinion. 

[See Case No. 5,614.] 



Case l^o. 5,614. 

GORDON V. LEWIS et al. 

[2 Sumn. 628.] i 

-Circuit Court, D. Maine. Oct. Term, 1837. 

Equity— Set-Off. 

1. An interlocutory decree was made in eq- 
uity, by which the executors of A. Lewis, were 
chargeable with tlie sum of §1891,05 on ac- 
count of rents and profits due to the plaintiff, 
Jesse Gordon. A petition was now filed, pray- 
ing that a certain sum, amounting to ^1071,- 
25, due from Jolin Gordon, to the executors, 
might be set-off against the foregoing sum; 
it being alleged that Jesse Gordon, the plaintiff, 
was a mere nominal party, and that John Gor- 
don was the real party in interest, and was in- 
solvent. It did not appear, that there was any 
mutual credit between A. Lewis and John 
Gordon, or any express or implied agreement 
•of set-off. Held, that the proceedings had 
passed that stage, when the claim of set-off 
■could be entertained; that the question, wheth- 
er Jesse Gordon was a nominal party or not, 
cannot be investigated in a collateral proceed- 
ing, like the present; that the proper course 
would have been to file a cross bill at an ear- 
lier stage, or now to institute an original bill, 
in some competent court; and that the insol- 
vency of John Gordon does not per se consti- 
tute a sufficient equity to induce a court of eq- 
uity to sustain the set-off. 

2. In matters of set-off, equity follows the 
law; and the fact of the existence of mutual 
demands without some intervening equity be- 
tween the parties, would not justi:^ a court of 
•equity in allowing a set-off. Semble, that the 



1 [Reported by Charles Sumner, Esq.] 



mere insolvency of one of the parties, does 
not constitute such an equity. 
[Cited in Farmers' Loan & Trust Co. v. 
Northern Pac. R. Co., 58 Fed. 266.] 

[This was a bill in equity brought by Jesse 
Gordon, as assignee, against Arehelaus Lewis 
and the Portland Manufactiuring Company, 
for the redemption of certain mortgaged 
premises. The court rendered a decree in 
favor of the plaintiff, and referred the cause 
to a master to take an account Case No. 
5,612.] 

This case was formerly before the court 
upon exceptions to the master's report [Case 
No. 3,613]. The decree thereupon entered at 
May term, 1835, was as follows: 

It is ordered, adjudged and decreed by the 
comt, that the report of the master Be, and 
do hereby stand confirmed, in all respects, 
in which it is not altered or varied by this 
present decree. And it is further ordered, 
adjudged and decreed, inasmuch as it ap- 
peal's in and by the report aforesaid, that the 
original mortgage to Mark Haskell in the 
pi'oeeedings mentioned, under which the de- 
fendants claim title by assignment thereof, 
has been long since satisfied and extin- 
guished, that the said Portland Manfaetur- 
ing Company, do forthwith and immediately, 
surrender and deliver up to the plaintiff, the 
possession of the premises: and, that unless 
the same be done, on or before the eighth 
day of September next, that a writ of pos- 
session, in the natm'e of a writ of habere 
facias possessionem, do issue from the clei'k's 
office in due form of law, for the possession 
of the same premises; and that the plaintiff 
also do have execution against the defend- 
ants, for his costs in the premises up to the 
present time. And it is fm'tner ordered, ad- 
judged and decreed, that the said Daniel Fox 
and Josiah Pierce, as executors of the said 
Arehelaus Lewis, do from the assets of the 
said Lewis in their hands, if any such there 
be, pay into court the sum of eighteen hun- 
dred and ninety-one dollars and five cents, 
being the amount of the sm-plus rents and 
profits received by the said Lewis, from and 
after the satisfaction and extinguishment of 
the said Haskell mortgage, viz. from and 
after the twenty-third day of April, A. D. 
one thousand eight hundred and eighteen, to 
the time of the sale of the said mortgaged 
premises to the said Portland Manufacturing 
Company, viz. to the third day of August, 
A. D. one thousand eight hundred and thu'ty- 
one. And that the said Portland Manufac- 
turing Company do pay into court the sum of 
eighty-six dollars and ninety cents, being the 
amount of interest allowed by the master, as 
and for an occupation rent, or what might 
have been received by them, as rents and 
profits of the said moi*tgagea premises, since 
their purchase thereof as aforesaid. And 
it is fui'ther ordered, adjudged and decreed, 
that the charge of interest upon such sm'plus 
rents and profits received by the said Lewis 
according to the annual rents made by the 
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master and contained in his report, be, atid 
hereby is, under all the circumstances of the 
present case, disallowed. And it is further 
ordered, adjudged and decreed, that the said 
several sums of money so ordered to be paid 
into court, be so paid into court on or before 
the first day of October next, by the parties 
respectively; otherwise, process in the na- 
ture of an execution as for a specific per- 
formance, is to issue against the parties re- 
spectively for the same. But the said Fox 
and Pierce, executors as aforesaid, are to be 
at liberty at the term of this com-t, to be 
held on the first day of October next at 
Wiscasset, within and for this district of 
Maine; to show what assets they have in 
their hands, or whether they have any assets 
in their hands of the said Lewis to pay the 
said sum; and if they shall not appear at 
the said time and place, or shall not render 
a due account of the assets of said LcAvis in 
their hands, as they shall be ordered and re- 
quii*ed by the court, then they shall be talien 
to have confessed that the assets in their 
hands, are sufiicient to pay the sum afore- 
said, and be held chai'geable therewith ac- 
cordingly. And all parties interested, or 
claiming an interest in the sums so to be paid 
into court, shall, when the same shall be so 
paid into court, be at liberty to apply by 
supplementai-y proceedings, to have their re- 
spective rights thereto ascertained and es- 
tablished. And all further orders and decrees 
are reserved for the consideration of the 
court. 

At May term, 1836, the executors of Arche- 
laus Lewis filed a petition to the court, in 
substance as follows: 

Josiah Pierce, of Gorham, in said district, 
and Daniel Fox, of said Portland, executors 
of the last will and testament of Archelaus 
Lewis, late of Westbrook, in said district, re- 
spectfully represent, that at May term of 
this honorable court, A. D. 1835, in the suit 
in equity, in which Jesse Gordon was plain- 
tiff against them and tlie Portland Manu- 
factm'ing Company, they were ordered by 
the decree of said court, to pay into court 
$1,891.03, from the assets of said Lewis in 
their hands, if any such there be; with lib- 
erty for them to show to the court what 
assets they have in their hands, which they 
did at the last term of the court. That said 
sum of $1,890.05 was for rents, which ac- 
crued long before the conveyance was made 
by John Gordon to Jesse Gordon, as here- 
after stated, and did not pass to said Jesse 
by said conveyance, but belonged to said 
John, and still belong to him, subject to the 
equitable claim, which they the said Pierce 
and Fox have against the same as executors 
of said Archelaus Lewis, as hereafter stated. 
And it was further ordered and decreed, that 
all parties interested, or claiming an interest, 
in the sum so to be paid into court shall, 
when the same is paid into court, be at lib- 
erty to apply by supplemental proceedings 
to have their respective rights thereto as- 



certained and established. And the said 
Pierce and Fox further represent, that al- 
though a deed was produced from John Gor- 
don to said Jesse Gordon, imder which said 
Jesse and his representatives ^pretend to 
claim said sum of $1,891.05, your petitioners 
have reason to believe, and do in fact be- 
lieve, that said deed was given without con- 
sideration, and for the purpose of covering 
said property in the hands of said Jesse for 
the benefit of said John, he being in debt and 
insolvent. And, that whatever is paid imdoi-^ 
said decree, or the greater part of it, will go 
to the use and benefit of said John Gordon. 
That said John is largely indebted to them, 
the said Pierce and Fox, in their said capacity 
of executors of said Lewis, to wit, in the sum 
of $1,071 23, and was so indebted at and be- 
fore the time he made said deed to said Jesse 
Gordon, and at the time the rents accrued, 
which they are required to pay into com't as 
aforesaid. That there is no mode in which 
they can obtain payment of the debt so due 
from said John Gordon to said Lewis's estate, 
ujiless they can be permitted to deduct the- 
same from the sum, which they are ordered 
to pay into comrt, or to receive the same out 
of said sum, by order and decree of this hon- 
orable court. 

C. S, Daveis, for plaintiff. 

S. Longfellow, for defendants. 

Before STORY, Circuit Justice, and WARE, 
District Judge. 

STORY, Oh:euit Justice. The object of the- 
present petition is to have the benefit of a- 
set-off of $1071 23, which it is now admitted 
is due and owing to the executors from John 
Gordon, t^ be allowed and deducted from the 
sum of $1891 05, the rents and profits, for 
which the executors are chargeable imder the 
decree of the court already rendered. The 
ground, upon which this claim is asserted, is, 
that John Gordon is the real party in inter- 
est in the present case and is insolvent, and 
that Jesse Gordon is a mere nominal party. 
This very question came under the considera- 
tion of the court at the former hearing upon 
the master's report and an exception taten 
thereto, which presented it. The exception 
was then overruled upon the gvound, that 
) there were no facts establishing the claim. 
That ground is now removed; and it is ad- 
mitted, that there is the sum of $1071 23 due- 
from John Gordon to the executors. But on 
that occasion the court entertained great 
doubts, whether the claim could be sustained 
as a set-ofE in any form. 

It is very clear, that the claim cannot be- 
asserted in the present suit; and if it could 
have been at any stage of the suit asserted 
(which is denied,) the proceedings have pass- 
ed? that stage* " The reservation in the de- 
cretal order, allowing all persons interested 
in the sums paid into court to come in and 
prosecute their claims thereto, is wholly in- 
applicable to the executors, who have no in- 
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terest "whatsoever in those sums. It applied 
solely to those persons, who were entitled to 
Joshua "Webb's equity of redemption. In- 
deed, the present petition asserts no right to 
any part of. those sums; but only a right of 
set-off against them, to be recouped from the 
amount, as an adverse claim. Upon this pe- 
tition it is impossible for the com't in this 
suit, to go into any proofs of the material 
facts asserted in it, and which are vital to 
the relief sought. The question, whether 
Jesse Gordon is a nominal party, or not, can- 
not be investigated in such a collateral pro- 
ceeding. The proper course would have been 
to have filed a cross bill at an earlier stage 
of the proceedings, or now to institute an 
original bill in some court coinpetent to 
maintain it. But if a cross bill had been 
duly filed, or an original bill were now be- 
fore this com't, asserting the same facts, and 
they were all proved, my judgment is, that 
it is not a case, in which a coui-t of equity 
could grant the relief. The jurisdiction of 
courts of equity in matters of set-off is very 
naiTow, and closely follows that of the law. 
The mere fact of the existence of mutual de- 
mands constitutes no ground in equity for a 
set-off, however reasonable it might have 
been to have allowed it upon principles of 
natural justice. The authorities are the 
other way. I have had occasion to consider 
this docti'ine in various cases, and need do 
no more than refer to the cases of Jaclcson v. 
Robinson [Case No. 7,144] ; Green v. Darling 
[Id. 5,76p] ; Gordon v. Lewis [Id. 5,613] ; and 
Howe V. Sheppard [Id. 6,773]. To justify a 
court of equity in allowing a set-off there 
must be some original or intervening equity 
between the parties beyond the mere fact 
of mutual debts. There must be -a mutual 
credit, foimded on a subsisting debt on the 
other side, or an espr^s or implied agree- 
ment for a set-off of mutual debts. There is 
no pretence of any such mutual credit, or 
any such express or implied agreement of 
set-off in the present case. The petition as- 
serts none. The whole facts of the present 
suit repudiate it The sole equity now set 
up is the insolvency of John Gordon. But 
I am not satisfied, that mere insolvency 
alone constitutes a ground for tlie interfer- 
ence of the coiui;. On the contrary it ap- 
peared to me in the case of Howe v. Shep- 
pard [supra], that there was no sufficient 
authority to establish that doctrine. I am 
aware of the bearing of the case of Simson v. 
Hart, 14 Johns. 63, which, upon its own cir- 
cumstances, may have been very properly 
decided. But if it meant to assert, as a gen- 
eral doctrine, that mere insolvency of one I 
of the parties gives a right in equity to set 
off mutual unconnected debts, I am not pre- 
pared to say, that it can be sustained as a 
sufficient authority to bind this com't to that 
extent, whatever may be my respect for the 
learned judges, who decided it. 
It has been suggested, that the case might 



be treated as one within the equity of the 
statutes of set-off of Maine (St. 1820, c. 59, 
§ 19; Id. 1823, c. 228). But it appears to me, 
that neither in their words, nor in their in- 
tent, can they be applied to eases like the 
present. The cases relied upon in the argu- 
ment from the Massachusetts and Maine Re- 
ports were foimded upon the laws of those 
states, applicable to the insolvent estates of 
deceased persons; and of com'se they turn 
upon very different considerations. See Mc- 
Donald V. Webster, 2 Mass. 498; Sewall v. 
Sparrow, 16 Mass. 24; and Lyman v. Estes, 
1 Greenl. 182. 

There is another ingredient in this case, 
suggested in the plaintiff's argument, which, 
if well founded, as matter of fact (as it 
seems to be,) would dispose of the question 
upon stronger grounds. It is, that the mort- 
gage was actually assigned by John Gordon 
to Leal & Porterfield, under whom the plain- 
tiff asserts title, before the debt now insisted 
on as a set-off became due, or even existed. 
But I do not dwell on this fact, because it is 
not presented in such a direct form in the 
present aspect of this cause as to be deemed 
strictly in judgment. Upon the whole, my 
opinion is, that the prayer of the petition 
must be rejected; and the petition itself be 
dismissed. The district judge concurs in this 
opinion, and, therefore, let the petition be dis- 
missed. 
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GORDON V. LINDO. 
[See Case No. 5,231.] 



Case No, 5,616. 

GORDON- V. LINDO. 

[1 Granch, C. O. 5S8.] i 

Circuit Court, District of Columbia. Dee. 
Term, 1809. 

Bail — Judgment Obtained in Akotheb CouNTr. 

A resident of Alexandria may be held to spe- 
cial bail in Washington in an action of debt 
founded upon a judgment in an action of debt 
in Virginia, in which bail was given; although 
no previous writ had been issued against the 
defendant in Alexandria county. 

Motion by Mr. Law for defendant, to ap- 
pear without bail. 

1st Because the defendant is a resident of 
Alexandria cormty, and has never resided in 
this county; and by the law of Maryland 
(1791, c. 43, § 14) cannot be arrested here un- 
til a non est has been returned in Alexandria 
county. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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2d. Because this is an action of debt upon 
a judgment in an action of debt in Vii'ginia, 
In wliidi bail was given. 1 Sell, Pr. 45; Col- 
lins V. Powell, 2 Term K. 757; Melan v. Fitz- 
james, 1 Bos. & P. 13S. If tbis action bad 
been brought in Virginia, be could not bave 
been held to bail. Upon a foreign contract 
on wbicb the defendant could not in tbat 
county be beld to bail, no bail can be requir- 
ed bere. 

3d. Because these suits were brought while 
other suits for the same cause were pending 
in Alexandria. Sell. Pr. 50. 

Mr. Porter, contra. If the first suit be in 
a different court, bail shall be given. Davies 
V. Leckie, Barnes, Notes Cas. 94; Kendal v, 
Carey, 2 W. Bl. 708. The defendant ought 
to be put to his plea of abatement on the 
ground of other actions depending in Alex- 
andria. 

THE COURT stopped Mr. Porter on the 
1st point; saying it had been decided in the 
case of Thompson v. Lacy [Case No. 13,905], 
at March adjourned court, at Washington, 
1802, that a resident of Alexandria, aiTested 
here, must give special bail, although no 
previous writ bad been issued against him 
in Alexandria county; and after further ar- 
gument THE COURT (nam. con.) ruled the 
defendant to give special bail; being of 
opinion, 

1. That the act of assembly of Maryland 
did not apply, inasmuch as there was but 
one coimty in this district subject to the law 
of Maryland. THE COURT had considered 
the two counties, for several purposes, as 
two separate states; slaves imported into 
Washington from Alexandria had been de» 
cided to be imported from another state. 
Process does not run from one county to the 
other. 

2. That the law of practice of England, not 
to hold to bail in an action on a judgment 
does not apply, because this is not the juris- 
diction under which the original judgment 
was rendered. The reason of the decisions 
in England, was the oppression and vexa- 
tion of holding to bail, a second time, when 
the plaintiff might have had execution. 

3. That the law of Virginia for not holdtug 
to bail, being also founded upon the suppos- 
ed vexation or oppression of twice holding 
to bail, can only apply to the same jurisdic- 
tion. 

[See Cases Nos. 5,231 and^5,232.] 



Case Wo. 5,617. 

GORDON v' The MARY J. VAUGHAN and 
The TELEGRAPH. 

[Cited in The D. S. Gregory, Case No. 4,100. 
Probably an earlier decision in The Maiy J. 
Vaughan, Id. 9,217. Nowhere reported; opin- 
ion not now accessible.] 
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GORDON et al. v. The MARY VAUGHAN. 

[8 Int. Rev. Rec. 114.] 

Circuit Court, S. D. New Yorli. 1868. 

Collision— Loss of Pkofertt— Measukb op 
Damages. 

[Where property is lost through a collision, 
the measure of damages is the value of the ar- 
ticle at the port of shipment.] 

[Appeal from the district court of the 
United States for the Southern district of 
New York.] 

In this case both parties appealed from 
the decision of Judge Blatchford in the 
court below [Case No. 9,217]; the libelants 
[John Gordon and others], on the question 
of damages; and the respondents [the pro- 
peller Mary Vaughan and the steamboat 
Telegraph] upon the collision. 

Mr. Lyon, for libelants.. 

Mr. Van'Santvoord, for the Vaughan. 

Mr. Fithian, for the Telegraph. 

NELSON, Circuit Justice. This libel was 
filed by Gordon and others to recover dam- 
ages for the loss of a quantity of barley 
shipped from Canada to New York. The bai*- 
ley was in a canal boat at Troy, and taken 
in tow by the propeller Mary Vaughan for 
transportation to the city, and, as alleged 
in the libel, was lost by a collision through 
the carelessness and mismanagement of the 
navigation of the Mary Vaughan and the 
steamboat Telegraph, on its way down the 
North river. The court below, after a careful 
examination of the proofs, which are very 
voluminous, condemned the two vessels, and 
referred the case to a commissioner, to hear 
evidence and report the amount of the dam- 
ages. We concur in this decree, as fully 
supported by the proofs. But, as at present 
advised, we are unable to concmr in the 
rule adopted by the court in the estimate 
of these damages. We agree that the value 
of the article at the port of shipment is the 
rule established by authority, but doubt as 
to the principle which has been adopted in 
carrying it into effect. The value of the 
barley at the time of the loss at Montreal 
was seventy cents per bushel, Canada cur- 
rency. The estimate of value in the present 
case is according to this currency, denying 
the right to convert it into the currency of 
the United States, where the loss occurred 
and the damages are to be paid. The result 
is, upon this view, the owner and sufferer, 
fails utterly in his indemnity, as, at the 
time this barley was purchased and shipped, 
§1 in Canada currency was equivalent to 
$2.16 in our currency. So much the pur- 
chaser had to pay of our cmrrency per 
bushel. The indemnity is less than half the 
actual loss, according to the rule as applied 
in the case. So great an injustice, and such 
an inequitable x*esult, would seem strongly 
to argue some defect in the principle as 
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applied. At all events, before we can agree 
to it, we desire a further argument upon 
the point, and will hear the counsel in the 
case some day in the coming term of the 
com't 



Case KTo. 5,619. 

GORDON V. RIDDLE. 

[1 Cranch, O. G. 329.] i 

Circuit Court, District of Columbia. July- 
Term, 1806. 

Bail. 
If bail has not been required upon the capias 
ad respondendum, it will not be required upon 
setting aside the office judgment without affi- 
davit. 

Assumpsit against the drawer of a check; 
no affidavit to hold to hail, 

E. J. Lee moved to set aside the office judg- 
ment, without giving bail, no bail being orig- 
inally required. 

O. Lee, conti*a, produced the check, but no 
affidavit 

THE COURT permitted the defendant to 
appear, and set aside the office judgment 
without special bail. 



Case Wo. 5,620. 

GORDON et al. v. SCOTT et al. 

[2 N. B. R. 8G (Quarto, 28);= 3 Pittsb. Rep. 
101); 7 Am. Law Reg. (N. S.) 749; 6 Phila. 
484; 25 Leg. Int. 276; 15 Pittsb. Leg. J. 
542; 1 Am. Law T. Rep. Bankr. 99.] 

District Court, W. D. Pennsylvania. 1868. 

"WiTifEss — Sekvice of Sobpoena — Fees — Taxa- 
tion OF Costs in Bankruptcy. 

1. In the courts of the United States it is not 
necessary that the subpoena, for witnesses, 
should be served by the marshal. 

[Cited in Stuart v. Hines, 33 Iowa. 60.] 

2. The party who serves the same is entitled 
to recover for service and mileage. 

3. The docket fee of twenty dollars is not 
taxable in cases of voluntary bankruptcy. But 
it is in cases of involuntary bankruptcy where 
there is a "trial" by jury, and in those voluntary 
cases where, under the thirty-first section of the 
act [of 1867 (14 Stat. 532)], the court is author- 
ized to direct a trial upon spacifications of ob- 
jections to the bankrupt's discharge. 

[Cited in Cummings v. Akron Cement & Plas- 
ter Co., Case No. 3,473; Morgan v. Thorn- 
hill, 11 Wall. (78 U. S.) 77; In re Mead, 
Case No. 9,364.] 

These were exceptions to the taxation of 
costs in bankruptcy, which ai-e sufficiently 
explained in the opinion of the com't. 

Mr. Marshall, for creditors. 
Mr. Grant, for debtors. 

McCANDLESS, District Judge. The ques- 
tions presented are material to both the 

* [Reported by Hon. William Cranch, Chief 
Judge.] % 

2 [Reprinted from 2 N. B. R. 86 (Quarto, 28), 
by permission.] 
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debtor aud creditor, as well as to gentle- 
men of the legal profession. They have been 
raised to settle a matter of practice about 
which there has been much diversity of 
opinion. 

This is a case of involuntary banlcruptcy. 
The debtors filed their answer, denying the 
acts of bankruptcy alleged in creditor's peti- 
tion, and demanded a trial by jm"y, which 
was allowed. There was a trial, and the 
jury rendered a verdict that the facts set 
forth in the petition were not ti'ue. It then 
became the duty of the court, under the- 
forty-first section of the act, to dismiss the 
proceedings, and the respondents were en- 
titled to recover costs. They filed their bill, 
to which the creditors except 

First That the subpoena having been 
served by the party, and not by the marshal, 
the fees for service and mileage are not re- 
coverable. It is true that the marshal is the 
executive officer of the court, and may be di- 
rected by the court to serve it; but the man- 
date of the writ is not to him, but to the 
witness, who is commanded to appear and 
testify. As there is no legislation of con- 
gress directing the service of a subpoena by 
the marshal, we do not feel disposed to de- 
part from the practice of the state courts, 
which has always permitted the party to 
serve the precept, and allowed him costs for 
the same. The 2Sth section of the act of 
24th of September, 1789 [1 Stat 87], requires 
the marshal "to execute throughout the dis- 
trict all lawful precepts directed to him, and 
issued under the authority of the United 
States." But the subpoena is not directed 
to him, but to the witness, and the marshal 
might legitimately refuse to serve it, unless 
commanded so to do by an oraer of the court 
The party is interested in the production of 
the witness, and we can see no reason why, 
if he serves the wi'it, he should not be paid 
for it It is further objected that the dis- 
tance charged for mileage was not actually 
traveled, but as there are no proofs to sustain 
this allegation, it is dismissed. The first ex- 
ception is oveiTuled. 

Second. The second exception raises the- 
question whether the docket fee of twenty 
dollars allowed to the attorney of the success- 
ful party, in the courts of the United States, 
is properly taxable in bankruptcy, and, so- 
far as this cotirt is advised, it is a question 
of the first impression. It is clear that in 
cases of voluntary bankruptcy it is not al- 
lowable; but we are of opinion that in those 
of involuntary btokruptcy, where there is 
a trial by jiiry, that it is taxable, as also in 
those voluntary cases, where, under the 
thirty-first section of the act, the court is au- 
thorized to direct atrial upon specifications of 
objections to the bankrupt's discharge. By 
the act of the 26th of February, 1853 [10 Stat 
161], it is provided that "in lieu of the com- 
pensation now aUo.wed by law to attorneys, 
solicitors and proctors in the United States, 
com'ts," the following and no other compen- 
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sation sliall be taxed and allowed: In a trial 
before a jury in a civil and criminal cause, 
or before a referee, or on a final hearing in 
equity or admiralty, a docket fee of twenty 
dollars. In cases at law, where a judgment 
is entered without a jury, ten dollars, and five 
dollars where a cause is discontinued. These 
are all in cases of adversary proceedings, and 
the distinction is drawn between a trial, and 
judgment without a tiial. The word "trial" 
here, as illustrated by Mr. Justice Story, in U. 
S. V. Curtis [Case No. 14,905], means a trial 
by jury. The pleadings may be filed, the is- 
sue made up, but until the jury is sworn, 
there is no trial. In the case before us there 
was an issue, the jury were sworn, there was 
a trial, and a verdict against the creditors. 
Besides, general orders in bankruptcy, thirty- 
one, "costs in contested adjudications," pro- 
vides that "in cases of involuntaiy bankrupt- 
cy, where-the debtor resists an adjudication, 
and the court, after hearing, shall adjudge the 
debtor a bankrupt, the petitioning creditor 
shall recover, to be paid out of the fund, the 
same costs that are allowed by law to a party 
recovering in a suit in equity; and in case the 
petitiiin is dismissed (as in this case) the debt- 
or may recover like costs from the petitioner." 
The second exception is, therefore, also over- 
ruled, and the clerk is directed to tax a docket 
fee of twenty dollars to the attorney for the 
respondents. 
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Case "No. 5,621. 

GORDON v. SOUTH FORK CANAL CO. 
et al. 

[1 McAU. 513.3 1 

Circuit Court, N. D. California. Jan. Term, 
1859.2 

CoxsTiTUTioKAi. Law — Impairment of Obmga- 

Tiox OP CosTKACTS— Laws Affecting 

THE Remedy. 

1. The legislatures of the states may pass 
laws which go to the remedy on past as well as 
ou future contracts, provided they do not impair 
their obligation. 

2. An alteration by law of a remedy to such 
extent as to materially affect a right vested un- 
der a prior contract, is unconstitntional. 

[Cited in Midland Ry. Co. v. Wilcox, 122 Ind. 
90, 23 N. B. 508; Smith Bridge Co. v. Bow- 
man, 41 Ohio St. 48.] 

[See note at end of case.] 

[This was a suit in equity by George Gor- 
don against the South Fork Canal Company.] 

A bill was exhibited in this case to enforce 
a statutory lien and for other objects. The 
defendant filed a plea setting forth the in- 
validity of the lien sought to be enforced. 

McDougal & Sharp and" Hall McAllister, 
for complainant 
Crockett & Crittenden, for defendants. 

1 [Reported by Cutler McAllister, Esq.] 

2 [Reversed in 6 "Wall. (73 U. S.) 561.] 

IOfed.cas. — 52 



McAllister, circuit Judge. To the 
bill exhibited in this case & demurrer was 
filed; and it was sustained by the court for 
want of proper averments to give jurisdic- 
tion, with liberty to amend. The complain- 
■ ant has done so; and one of the defendants, 
D. K. Newell, has filed a plea which raises 
an issue as to the validity of the lien to en- 
force which is one of the objects of the bill. 

The first and preliminary objection to the 
argument of this plea is, that the issue now 
raised was disposed of by the decision on the 
demurrer. The court does not so consider, 
as its action on it was limited to the question 
of jurisdiction. Again, the allegation in the 
bill was general; it was, that notice of the 
lien was recorded according to law. This 
general averment on the argument of lie 
demurrer was taken as true. The plea now 
filed sets forth the notice, and specifies 
wherein the alleged invalidity exists. The 
cornet cannot consider the decision on the de- 
murrer as precluding the defendant from set- 
ting up this defense in form of a plea. The 
grounds on which it rests are,— 1st. That by 
the act of 12th April, 1850 (Comp. Laws, 
SOS), no .lien was given except upon build- 
ings and wharves; and this was the only law 
in force at the date of the contract with Gor- 
don & Kenyon. The bill in this case seeks 
to enforce a lien upon a canal. 2d. That the 
act of 17th May, 1853 (Comp. Laws, 811), was 
passed subsequent to the date of the con- 
tract, and after most of the work done by 
the complainant had been performed. This 
act was prospective, and could not retroact 
so as to confer a lien where none existed at 
the date Qf the contract. By these objec- 
tions, it is apparent that the date of the con- 
tract is made the point of time which is to 
limit the operation of the act, and beyond 
which it could create no right The con- 
clusion drawn in the brief of defendants' 
counsel is, that "the legislature had no power 
to incorporate a new element into the con- 
tract, and create a lien on a canal where none 
existed at the date of the contract" With a 
view to sustain the theory that the lien af- 
fects the contract, it is urged, that the labor 
performed and materials furnished could 
only have been done and furnished under a 
contract This is true; for no cause of ac- 
tion can arise ex contractu that is not found- 
ed on contract; but that may be verbal, in 
writing, or implied. 

The case of Houghton v. Blake, 5 Cal. 240, 
cited by defendants, simply affirms the prin- 
ciple that the materials furnished must have- 
been so by the express terms of the contract. 
A reference to the case of Bottomly v. Rec- 
tor, etc, of Grace Church, 2 Cal, 90, adopted 
and relied on in the former ease, will show 
that all that was decided is, that the statute 
never contemplated that a person should 
have the right of following the materials 
which he had sold in general terms, and ob- 
tain a lien upon any b-iilding to which the 
materials had been applied. The materials- 
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must have been fumislied to the particular 
building on wfiich tbe lien was to be en- 
forced by the terms of the contract in pur- 
suance of which it was constructed. With a 
view to ascertain whether the lien under the 
law which creates it operates upon the con- 
tract in this case, it is necessary to examine 
the legislation of this state in relation to the 
liens of mechanics and other operatives. 

The act of the legislature of 12th April, 
1850 (Comp. Laws, 808), created a lien on 
buildings and wharves in favor of two 
classes of laborers. 1st The first were mas- 
ter builders, mechanics, and all other persons 
furnishing labor or materials by contract 
with the owner himself. By the 7th section 
of this act, this class, to secure their lien 
must file in the recorder's office of the coun- 
ty in which the building or wharf is situated, 
before the expiration of sixty days from the 
completion of the work or repairs, notice of 
his intention to hold a lien upon the prop- 
erty declared by the act liable to the lien, 
specifically setting forth the amount claimed. 
It is also provided, that suit shall be brougbt 
to enforce the same within one year after the 
work is done or materials fm-nished, or with- 
in one year after the expiration of any credit 
which may have been given; but no lien 
shall continue for a longer term than two 
years from the time the work is completed, or 
the materials furnished, by any agreement to 
give credit. The second class of persons in 
favor of whom a lien is created, are con- 
tractors, journeymen, &c., performing labor 
or furnishing by conti-act with the masters or 
contractors, and between whom and the own- 
er there is no privity of contract This sec- 
ond class of persons, in order to fix their lien 
are to pursue the course prescribed by the 
second, third, and fourth sections of the acu 
By these, they are required, first to look to 
their employer, next to the owner, which lat- 
ter is only liable in cases where notices have 
been served upon him in conformity with the 
statute. No period of notice to the owner by 
this second class is prescribed; and the con- 
struction which has been placed by the su- 
preme court of this state upon this portion of 
the statute is, that it intended to provide 
for the first class an actual lien existing from 
the commencement of the work (in this con- 
struction this court coincides) until sixty 
days after its completion, leaving the second 
class their remedy by notice to the owner; 
and no time being fixed when such notice 
shall be given, that their lien attaches only 
upon the service thereof— that this mode of 
proceeding was intended to prevent litigation 
by substituting a proceeding in the natm-e of 
an attachment; and they put this class of 
cases on the same footing as ordinary attach- 
ments, in which the rule "qui prior est in 
tempore potior est in jure" obtains. Gaboon 
v. Levy, 6 Cal. 295. 

The next act of the legislature of this state 
upon the subject of a mechanics' lien, is that 
of 17th May, 18o3 (Comp. Laws, 811). It 



extends the lien for all labor done and mate- 
rials furnished, to "bridges, flumes, or aque- 
ducts constructed to create hydraulic power 
or for mining purposes; and gives such to all 
persons performing labor or furnishing mate- 
rials for, or employment in, the construction 
of any such bridge," &c., subjecting it to the 
provisions and regulations as in and by said 
act of 12th April, 1850 (Comp. Laws, 811), 
are provided for buildings and wharves. It is 
a rule in the interpretation of statutes, that 
all in "pari materia," must be construed to- 
gether. A fortiori, such should be the rule 
where, as in this case, the provisions and reg- 
ulations of the previous law are expressly in- 
corporated into the more recent statute. The 
effect .in such case is, to make all the pro- 
visions of the old law part and parcel of the 
new, which are not repugnant, and which 
form portions of the provisions and regula- 
tions which regulate the lien. 

The complainant rests his claim to a lien un- 
der the act of 17th May, 1853, for until the 
passing of that act no lien on a canal existed; 
but to sustain his claim he must show he com- 
plied with that law, and if he does so, he can 
be required to do no more. It is true that the 
legislature of this state on the 27th April, 
1855 (Pamph. Laws 1855, p. 156), passed an 
act repealmg the law of 12th April, 1850; but 
at the same time it expressly enacts, that 
"nothing herein contained in this act shall be 
deemed to apply to or affect any lien hereto- 
fore acquired," &c. By this latter act it is re- 
quired that the notice of lien to be given shall 
contain a correct description of the property 
on which the lien is intended to be enforced. 
The act of 12th 'April, 1850, required a de- 
scription of the property without using the 
word "correct" But this omission in the 
older act can give rise to no different con- 
"struction in the interpretation of the two 
statutes. When the previous act prescribed 
a description of the property it is to be deem- 
ed that a correct one waa as much required 
by its language as when the legislature in the 
subsequent law used the word, correct. It is 
only important to construe the language used 
in both acts with a view to enable us to arrive 
at the true intention of the law. To this com- 
parison w© will come hereafter when the ob- 
jection made to the description of property 
given in this case in the notice of lien is to be 
considered. 

Both acts, that of 12th April, 1850, and that 
of 17th May, 1853, annex the liens created by 
them to no contract; but to labor done and 
materials furnished. Whatever the nature of 
the contract, the character of the lien is not 
affected. The law does not alter or impair 
the obligation of any contract, the lien Is 
founded upon the labor and materials. Go- 
ing upon the idea, that "the laborer is worthj' 
of his hire," the legislature make the result of 
his work the sole meritorious ground of the 
lien. If the act operated upon the contract 
made prior to the passing of it, and divested 
a vested right, it would be obnoxious to the 
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objection made to it on the ground that it is 
nnconstitutional. To sustain that proposition, 
the case of People v. Hays, 4 Cal. 127, has 
been cited. That case was decided on two 
grounds. 1st. That by the terms of the act 
under consideration the act was not to take 
effect until July following, and consequently 
was by its saving clause to take effect in fu- 
ture. 2d. That previous to the passing of the 
act, the right had vested in the party, as pur- 
chaser from the sheriff, to receive an absolute 
deed for the property of which he had been 
divested by the subsequent law giving the 
right of redemption. The principle decided in 
the latter proposition is embodied in the case 
of McCracken v. Hayward, 2 How. [43 U. S.] 
608. The act under consideration does not at- 
tach to the contract, it goes exclusively to the 
remedy. It may indirectly affect the contract; 
but it does not impair it, nor does it divest a 
vested interest under it Most legislation as 
to the remedy, more or less affects the con- 
tract; though it may not to such extent as to 
invalidate the law. In McCracken v. Hay- 
ward, above cited, the supreme court of the 
United States say, "It is, however, not to be 
understood that, by that or any former deci- 
sion of this court, all state legislation on ex- 
isting contracts is repugnant to the constitu- 
tion," As legitimate instances of the exercise 
of this power, they allude to the right of the 
legislatures of the states to pass recording 
acts, by which the elder grant shall be post- 
poned to a younger, if the prior deed .is 
not recorded within the limited time; and 
the power is the same whether the deed 
is dated before or after the passage of the 
recording act Though the effect of such 
a law is to render the prior deed fraudulent 
and void against a subsequent pmrchaser, 
it is not a law impairing the obligation of 
contracts. The powe: to limit a remedy 
by barring the right of action, being reme- 
dial legislation, although it affects the con- 
tract is constitutional. Id. In Bronson v. 
Kinzie, 1 How. [42 TJ. S.] 315, the same court 
say, "Undoubtedly a state may regulate at 
pleasure the modes of proceeding in its courts 
in relation to past contracts as well as future. 
It may shorten the period of time within which 
claims shall be barfed by the statute of lim- 
itations." 

Now, each of foregoing instances in which 
it is admitted the state legislatm-es have a 
right to legislate, affect the contract to as 
great extent as does the act nnder consid- 
eration, which gives to a party to a con- 
tract an additional remedy,— a lien upon his 
work. In the case of Bronson v. Kinzie, 1 
How. [42 U. S.] 316, the court further say, 
"And although a new remedy may be 
deemed less convenient than the old on?, and 
may, in some degree, render the recoveiy of 
debts more tardy and diflScult, yet it will not 
follow that the law will be unconstutution- 
al. Whatever belongs merely to the rem- 
edy may be altered according to the will of 
the state, provided the alteration does not 



impair the obligation of the contract" It 
is difficult to perceive, how an act which 
gives an additional remedy to the holder of 
a conti-act can be said to impair its obliga- 
tion. Of what vested right does it deprive 
the party? The obligation imposed upon 
him^by its terms, was to pay for the work. 
It vested in him no right not to pay. Can 
the law which* from motives of policy gives 
an additional remedy and security, be said 
to divest a right from him which he never 
possessed? The true distinction is, that what 
belongs to the remedy, if it does not impair 
the obligation of the contract, is within the 
legitimate limits of state legislation. i The 
court cannot consider the law under consid- 
eration as unconstitutional, or having divest- 
ed a vested right Whether the law should 
be deemed to create a lien on any labor or 
materials done and furnished subsequent to 
the passage of it, is £ question not now to 
be determined. That it does create a lien 
on all labor and materials done and fur- 
nished prior to the passing of it, there can 
be little doubt; and the plea admits that 
some portion of the labor and materials are 
in that category. Whatever be that por- 
tion is matter of proof on the trial of the 
case. 

Another objection to the validity of the 
lien is, that the notice of lien filed by com- 
plainant was insufficient, on two grounds— 
1. The description of the property in the no- 
tice of lien is inaccurate. 2. That if the 
complainant ever had a valid lien, he has 
lost it by a failure to bring suit in time. The 
act of 12th April, 1850, requires that the suit 
should be brought within one year after the 
work was done, which was not done in this 
case. As to the description of the property, 
we have seen that the act of 12th April, 
1850, requires that notice of the intention to 
hold a lien on the property declared by that 
act shall be recorded, specifically stating the 
amount claimed. The act of 27th April, 185d, 
requires a correct description of the property 
to be giveji. No form is prescribed. Under 
the latter law the case of Montrose v. Connor,. 
8 Cal. 344, cited by defendant's counsel, was 
decided. The description of the property in 
the notice of lien in that case was in these 
words, "As a dwelling house lately erected 
by me for J. W. Connor, situated on Bryant 
street, between Second and Third streets, in 
the city of San Francisco, on lot — " In rela- 
tion to such description the court say, "There 
are a number of lots on Bryant street be- 
tween Second and Third streets, to any of 
which it would apply as well as td the one 
in question." That description of an individ- 
ual object which was so inaccurate as to apply 
equally weU to a number of objects, was de- 
cided not to be a correct description of the 
individual object which it was intended t« 
identify. What is meant by a correct de- 
scription? Does it mean a description by 
metes and bounds, and require the particu- 
larity demanded in a deed? The word "cor- 
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rect" is not a technical one. Its obvious 
meaning in a statute is, siicli description 
which identifies the individual object intend- 
ed to be designated. Such object is accom^ 
plished in this ease; the subject on which a 
lien is sought is "the works known as the 
South Fork Canal, near Placerville, in EJl Do- 
rado county." If there was no object in ex- 
istence at the time which answered to that 
description, the rule, "de non appai'entibus et 
de non existentibus eadem est ratio," must 
apply, and the description must be deemed 
sufficiently "correct." 

The next objection to the validity of the 
lien is, that the notice, after giving the in- 
formation that it was intended to hold a lien 
on the specific work, does not state that the 
labor was done on, and the materials were 
furnished to, that work; but "that the same 
were for the use of the South Fork Company." 
The fact that they were so used is not re* 
quu'ed to be inserted in the notice, nor does 
it constitute a part of the description of the 
property. That is matter of allegation and 
proof, without which no recovery can be had. 
To .that extent goes the case of Houghton v 
Blake [supra], cited by defendant's counsel. 

The last objection to the validity of the 
lien is, that if it ever existed, it has been lost 
by failm'e to bring a suit to enforce the lien 
within a year from the time the work waa 
done. Now, there is a conflict as to the time 
when the work was done, and inasmuch as 
a plea is not, like an answer, deemed evi- 
dence, and the matter is one of avoidance, 
and as such, if embodied in an answer, must 
have been proved on the final hearing, it must 
be submitted to proofs on both sides. After 
a careful review of this case, the court has 
come to the conclusion that the plea must be 
overruled, and it is ordered accordingly. 

[NOTE. On appeal to the supreme court 
the judgment was reversed in an opinion by 
Mr. Justice Swayne, because the circuit court 
held that the lien extended the entire length of 
the canal instead of limiting it to the upper s c- 
tion, where all the work was done. Mr. Jus- 
tice Field, Mr. Justice Miller, and Mr. Justice 
Grier dissented, because they regarded the lien 
as extending to the whole canal, as much so as 
a lien for worli upon a wins? of a house extends 
to the entire building. 6 Wall. (73 U. S.) 5U1. 

[A motion was afterwards made in the cir- 
cuit court to carry into effect the mandate of the 
supreme court, and, in an opinion by Mr. Jus- 
tice Field, it was held that the mandate of the 
supreme court must be promptly and implicitly 
obeyed, except so far as the enforcement thereof 
may be modified by events occurring subsequent 
to the period covered by the record in the su- 
preme court. The obedience required is an in- 
telligent, not a blind one. Where judgment has 
been obtained, and, pending a writ of error, no 
stay of proceedings bavins been obtained, the 
judgment is enforced, and the property of the de- 
fendant is sold, the purchaser acquires a good 
title, which cannot be divested by a reversal by 
the supreme court. The judgment being valid 
until reversed, and its enforcement not having 
been stayed, all persons relying on it are pro- 
tected. Case No. 13,189.] 
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Case "No. 5,6SS. 

The GORGAS. 

[10 Ben. 541.] i 

District Court, S. D. New York. Aug., 1879. 

CotT.isiox — Tug and Tow — Lights ojj Canat^ 
Boat in Tow — Isspector's Roles — Fjekbt. 

1. The tug G. having towed three canal-boats 
out of a slip at Jersey City into the river, all 
three on her port hand in the neighborhood of 
the ferry from Desbrosses street, in order to 
take one of the boats, the N., on the other side, 
her lines were slacked and she was dropped back 
till her stem was ten or fifteen feet from the 
sterns of the other two boats, and a line was 
made fast from her to one of the other boats. 
In this position the N, was run into by a ferry- 
boat crossing from New York to Jersey City. 
When the approach of the ferry-boat was seen, 
the master of the N. hailed the tug to go ahead, 
but the hail was not heard. The master of one 
of the other boats went forward abreast of the 
pilot-house of the tug and spoke to iiie master of 
the tug, but he failed to start his boat ahead in 
time to get the N. out of the way of the ferry- 
boat, and the owner of the N. filed a libel 
against the tug to recover the damages sus- 
tained by the N. The N. had no light on her at 
the time of the collision, and was not seen by the 
ferry-boat in time: Held, that the place chosen 
by the tug in which to shift the canal-boat was 
not well chosen, being in the track of the ferry- 
boat, and that the master of the tug was bound 
to greater vigilance, therefore. 

2. The master of the tug was not as vigilant 
as he should have been, in that he did not see 
the approach of the ferry-ooat in time, and did 
not start ahead with his tug when warned to 
do so. 

3. The tug was liable for the damages to the 
boat. 

4. It seems that the rules of the inspectors 
throw the duty of seeing that a boat in tow has 
a light upon the steam-tug and not on the b^at, 
and that there is no such duty on the part of 
the boat to have a light that the failure to have 
one constitutes negligence on the part of the 
boat as regards the tug. 

In admiralty. 

E. D. McCarthy, for libellant 
W. R. Beebe, for claimant 

OHOATB, District Judge. This Is a libel 
to recover for an injury sustained by libel- 
lant's canal-boat, the Charles J. Norton, by 
a collision with the ferry-boat New York, 
on the evening of the 11th of May, 1877, while 
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the canal-boat was in tow of the Gorgas. 
The libellant's boat with two other canal- 
boats, the O'Donnell and the Mary Dee, were 
lying together at a pier near the foot of 
Morgan sti-eet, Jersey City. These boats 
employed the tug Gorgas to tow them to 
Fort Johnson. The tug came into the slip 
where they were lying lashed together, put 
her line on the middle boat, the O'Donnell, 
and backed out into the river, drawing them 
after her. When she had the canal-boats 
clear of the piers she came along side of the 
Mary Dee, thus placing all three boats on 
her port side, the libellant's boat being out- 
side. The tug and tow were then heading 
nearly across the rirer, but a little down 
sti'eam, and were from two hundred and 
fifty to five hundred yards from the line of 
the piers. The tide was ebb, setting du'ect- 
ly down the rivex'. The night was starlight 
and clear, with very little w^ind. The three 
canal boats w^ere light. Having got the 
tow in this position the tug came to a stand- 
still in the water, and ordered the libellant's 
boat to cast off her lines and fall back for 
the purpose of taking her up on the star- 
board side. The lines were slackened and 
the libellant's boat fell back and her lines 
were passed on to the Mary Dee preparatory 
to her being taken up on the starboard side 
of the tug. As soon as she was far enough 
back to be well clear of the other boats, her 
stem being ten or fifteen feet from the sterns 
of the other boats, the line was made fast, 
connecting her with the Mary Dee. And at 
this stage of the manoeuvre of shifting her" 
from one side of the tug to the other, the ferry- 
boat New York, bound from her slip at 
the foot of Desbrosses street, New York, to 
her slip in Jersey City, which is a short dis- 
tance below Morgan street, came in col- 
lision with her port side, about two feet 
from the stern, striking a glancing blow and 
breaking in some of her upper planks. The 
tug had her lights set and burning, as re- 
quired by statute of a tug having other ves- 
sels in tow. There was no light on the li- 
bellant's boat 

It is alleged in the libel, as negligence on 
the part of the tug; that she left the canal- 
boat helpless and motionless for several 
minutes in the ti-ack of this ferry-boat, and 
that when libellant saw the feny-boat com- 
ing upon a course likely to cause a collision, 
'he called out to the master of the tug to 
so ahead; but he neglected to do so. The 
answer does not directly meet and reply 
to this charge of negligence in not respond- 
ing to the call of the libellant to go ahead, 
but alleges that the tug and tow at the 
time of the collision had been lying dead 
in the water for about ten minutes; that 
the collision happened through no negligence 
or fault of the tug, but through the fault 
and negligence of the ferry-boat in not avoid- 
ing the canal-boat, in not having a careful 
lookout and pilot, and in not changing her 



course so as to avoid the canal-boat, and In 
not stopping and backing, and through the 
fault of the canal-boat "in having no lights 
set, as required by law." 

The evidence shows that while the ferrj^- 
boat was still at a considerable distance, 
those on the canal-boats observed that she 
was making such a course in relation to 
their position, that a collision with the libel- 
lant's boat was likely to take place, and 
that first the libellant from his boat and 
then the master of the O'Donnell shouted 
out to the master of the tug to go ahead, 
that the fei'ry-boat was running into them. 
The libellant's boat was so far astern that 
it is probable that his call was not heard, 
but the master of the O'Donnell ran for- 
ward on his boat to a point directly oppo- 
site to the pilot-house of the Gorgas and 
spoke to the master. His call was certainly 
heard. The master of the tug swears that 
he rang to go ahead immediately on hearing 
this call. On this point the testimony is con- 
flicting. I think the preponderance of the 
testimony is, that he did not start his boat 
ahead as quickly as he could; that he had 
time enough to move her forward and thereby 
to have avoided the collision. In his testi- 
mony he suggests that he did not know, when 
he first heai-d the shout, whether the Ubellant's 
boat was made fast or not The inference 
would be that any delay was excusable, be- 
cause he had no assurance that if he went 
ahead he might not leave her behind in the 
river. There is nothing of this in the answer, 
and it seems to be an after-thought. On 
another point, the master of the tug is, I 
think, shown by the testimony to be in error. 
He places the tow a little below the ferry- 
slip, at the time of the collision. Other wit- 
nesses place it a little above, which is far 
more probable, considering the state of the 
tide. The ferry-boat, in making her slip, 
would naturally have kept a little above the 
slip as she approached it, to counteract the 
effect of the tide. The evidence shows that 
the tow stopped above the fei-ry-slip, and in 
executing this manoeuvre of shifting the libel- 
lant's boat, the tug and tow were slowly 
drifting down the river across the track of the 
ferry-boat Upon the whole the testimony of 
the pilot of the tug seems to me less to be 
relied on' than that of libellant's witnesses, 
some of whom are disinterested. The fact 
that he had not obsei'ved what was evident 
to those on the tow, the movements and 
com*se of the ferry-boat threatening a colli- 
sion, shows inattention on his part It is 
argued that he might assume that on such 
a dear night the ferry-boat would see the 
canal-boat and keep out of her way. Up to 
a certain point, undoubtedly, one vessel may 
and must assume that another approaching 
her sees her and will observe the common 
rules of navigation, and may properly act on 
that assumption; but it is equally the duty 
of every vessel to> observe and be ready to 
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taie immediate action witli reference to any 
indication that the approad&iing vessel is 
proceeding in disregard of those rules. It 
may have been negligence in the fen-y-hoat 
not to see and keep out of the way of the 
canal-boat; but it was the duty of the tug 
to keep her under such observation that if the 
ferry-boat gave any indications by her move- 
ments of not seeing her or of not keeping out 
of her way, she could take immediate meas- 
ures for the protection of her tow. The testi- 
mony of the deck-hand on the tug who, be- 
fore the collision, went aft to take the line of 
the libellant's boat when she should come up 
on the starboard side, does not greatly aid 
that of the master. He was not in a position 
to see the approach of the ferry-boat, and was 
busy with his duties there. The position 
chosen by the master of the tug for shifting 
this canal-boat was not well chosen. It was 
too nearly in the track of the ferry-boat, of 
which he must be presumed to have had no- 
tice, especially as the canal-boat had no light, 
of which also he had notice. The situation 
imposed on him the duty of great vigilance 
in so executing the manoeuvre, which was xm- 
Soubtedly a proper one, if executed in a proper 
place and manner, that the canal-boats should 
not be run down while lying motionless and 
helpless in the river. On the whole, there- 
fore, I think the point is fairly made out 
against the tug, that she was negligent in 
leaving the libellant's boat helpless and mo- 
tionless In the river, and in not going ahead 
and avoiding a threatened collision with the 
ferry-boat, of which the tug had sufficient 
notice, and which, if the notice given had 
been insufficient, she was boxmd to have ob- 
served. 

It is no answer to tais charge that the 
canal-boat had no light There is no statute 
requiring her to have a light, and the rules 
of the supervising inspectors referred to in 
argument were not put la evidence, and if 
they are considered in the case, they seem to 
Impose the duty of setting lights on vessels 
in tow upon the tug rather than upon the 
canal-boat It is very probable that if there 
had been a light on libellant's boat, the ferry- 
boat would have seen it and kept out of her 
way. But it seems not to be such a duty on 
the part of a canal-boat, in the absence of a 
special requirement, as to make the failure to 
set a light in such a case negligence on her 
part towards the tug. The tug violated a 
plain duty towards the canal-boat in not keep- 
ing her out of the danger threatened, and this 
seems to me to have been, as between these 
two vessels, the immediate cause of the colli- 
sion. The tug had notice of the absence of a 
light on her, and tf that made her situation 
more hazardous, it only increased the obliga- 
tion of the tug towards her. Decree for libel- 
lant, with costs, and reference to compute 
damages. 

[For a hearing on exceptions to the commis- 
sioner's report, see Case No. 5,623.] 



Case No. 5,623. 

The GORGAS. 

[10 Ben. 666.] 1 

District OoTirt, S. D. New iork. Dec, 1S79. 

Collision — Damages — ^Demurrage. 

A canal-boat, while on a voyage to Port John- 
son, to take on board a cargo of coal which she 
had agreed to carry to Middletown, Conn., at a 
stipulated rate, was injured by a tug, which was 
held liable to pay the damages. The commis- 
sioner, to whom it was referred to aseertaiji the 
.damage, reported as part of the damages $53 80. 
the estimated net freight which the boat would 
have earned. It was proved that the voyage in. 
question would have taken fifteen days; that 
the boat was detained for repairs five days, and 
at the end of that time was again employed by 
her owner in her usual occupation: Held, that 
the owner of the boat was not entitled to recover 
the whole of the net freight, but only a propor- 
tionate part, viz., one-third of it. 

[Cited in The Belgenland, 36 Fed. 505; The 
City of Alesandria, 40 Fed. 699.] 

In admiralty. 

L. S. Gove, for libellant 
F. A. TVilcox, for claimant 

CHOATE, District Judge. The libellant 
having had a decree for his damages [Case 
No. 5,022], the commissioner has reported 
the same as amounting to $243.34. This in- 
cludes the sum of $53.80, the estimated net 
freight the libellant's canal-boat would have 
earned in the voyage from Port Johnson to 
Middletown, Conn., upon which she was pre- 
vented from entering by the collision. She 
was injured on her passage to Port Johnson, 
there to take on her cargo of coal, which she 
had agreed to carry at a stipulated price. 
She was detained for repairs five days and at 
the end of five days was again employed by 
the libellant in her usual occupation, wheth- 
er profitably or not does not appear. The 
proof is, that the projected voyage would 
have required fifteen days. 

Under the particular circumstances of this 
case, I think this allowance of the full net 
freight was excessive. What the libellant 
is entitled to is indemnity for the loss of th& 
use of his boat for five days. This evidence 
shows that the use of the boat for fifteen 
days was worth $53.80, and no further evi- 
dence was offered on either side as to the 
value of such use of the boat. In some 
cases of total loss the net freight for the 
voyage entered upon has been allowed. This 
is, perhaps, an established exception to the 
doctrine that speculative or contingent prof- 
its are not allowed as damages. The Hero- 
ine [Case No. 6,416]; The Galatea [Id. 5,185]. 
The rule in case of detention is to allow 
what the vessel would earn for the owner 
on hire during the period of detention. "Wil- 
liamson V. Barrett 13 How. [54 U. S.] 111. 
If she has been chartered for a voyage, the 

1 [Rpported by Kobert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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probable lengrtb of which is substantially 
coincident with the time required for repairs, 
then the freight reserved, deducting the cost 
of earning it, may be taken as a measure of 
what the owner has lost by the detention. 
As pointed out in the case last cited, if a 
longer period is required for the repair's than 
the probable length of such voyage, then 
such net freight obviously falls short of' an 
adequate allowance. By Nelson, J., Id. 111. 
It is equally plain that if the time required 
for the repairs Is far short of the probable 
length of such voyage, then the net freight 
would be an excessive allowance, for the rea- 
son that the vessel could not earn so much 
during the period of detention. At the end 
of five days the owner resumed the use of 
her and therefore no question arises as to 
subsequent want of employment being at- 
tributable to the collision, if in any case such 
subsequent loss of employment could be 
made the ground of recovery. The libellant 
having, after that time, actually used the 
boat in her usual employment, I think it 
must be presumed in the absence of evidence, 
if that point is material, that for such em- 
ployment he received an equivalent consid- 
eration—in other words, what the use of her 
was fairly worth. If he did not, the matter 
was wholly within his own knowledge and it 
was for him to show the fact. The case of 
"Williamson y. Barrett [supra], as I imder- 
stand it, does not make the net freight the 
absolute measure of the amount recovered 
for detention without regard to the length 
of the detention. One-third only of the sum 
of ?53,S0 should be allowed for demurrage. 
The other exceptions are not well taken. 
Claimant's 2d exception sustained, 1st and 
3d overruled. Libellant's exceptions over- 
ruled and decree for amount reported, de- 
ducting §3u.S7. 



GORGAS, The E. W. See Oases Nos. 4,585 
and 7,248. 

GORGOZA (STEWART v.). See Case No. 
13,428. 

GORGUS, The E. W. See Case No. 4,586. 



Case 'No. 5,634. 

In .re GORHAM. 

[9 Biss. 23; 18 N. B. E. 419; 11 Chi. Leg. 
News, 58; 26 Pittsb. Leg. J. 112.] i 

District Courts N. D. Illinois. Nov., 1878. 

BANKRDPTcr OP A PiRii— Rights of Copaktser — 

Estoppel— Right of Copartner to be 

Made Party to Proceedings. 

1. A firm may be adjudicated bankrupt so 
long as there are undistributed partnership as- 
sets, and partnership debts and liabilities. 

2. The right of one partner to have the firm 
adjudicated bankrupt is co-extensive with the 
right of the firm creditors or of another partner, 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 26 Pittsb. Leg. 
J. 112, contains only a partial report] 



3. One copartner, as between himself and the 
firm creditors, cannot estop himself by any deal- 
ings with the other partner from claiming part- 
nership assets. 

4. Where one member of a firm filed his peti- 
tion in bankruptcy, scheduling the assets and 
liabilities of the firm, and also his individual as- 
sets and liabilities: Beld, that it was the right 
of the other member to be made a narty to the 
proceedings thus initiated and to have the firm 
adjudged bankrupts on their own petition. 

In bankruptcy. 

Goudy, Chandler & Skinner, C. B. Law- 
rence, and Wirt Dexter, for Seldon ,H. Gor- 
ham. 

M. W. Fuller and John Morris, for E. F. 
Hollister. 

BLODGETT, District Judge. This case 
comes up upon the petition of Hollister to be 
made a party to the voluntary petition of 
Gorham, to be adjudged a bankrupt The 
facts, which are undisputed in the case, seem 
to be these: Hollister, Gorham and Dwight 
were partners from March, 1875, to March, 
1878, under the firm name of Hollister & Gor* 
ham, and were engaged in the business of 
wholesale dealers in carpets, upholstery and 
furnishing goods in this city. Hollister and 
Gorham were general partners, and Dwight 
a special partner, under the Illinois statute 
in regard to limited copartnership. 

On the second of March, 1878, lie partner- 
ship expired by limitation, and Dwight and 
Hollister, by bills of sale, transferred their 
interests in the partnership assets to Gorham. 
At the same time an agreement was made 
between Hollister and Gorham, by which 
Gorham agreed to faithfully apply the firm 
assets to the payment of the firm debts; that 
the business should continue under the firm 
name of Hollister & Gorham, and that HoUis- 
ter should be paid a salary of $150 per month 
from March 1, to July 1, 1878, and also be 
entitled to three-eighths of the profits of the 
business, if any, from January 1, to July 1, 
1878. ' 

On the first of January, 1878, the firm was 
unable to meet its liabilities as they then 
matured, and obtained an extension from a 
portion of its creditors on their then pressing 
liabilities imtil March and April last At 
the time Gorham took the transfer of the in- 
terest of Hollister and Dwight, the financial 
condition of the firm as to assets and liabili- 
ties, remained about as in January, except so 
far as relieved by the temporary extension 
to March and April. After Gorham took the 
bill of sale he made pm-chases for the busi- 
ness in the firm name of Hollister & Gorham, 
to the extent of about nine thousand dollars, 
and paid from the sales of the stock and col- 
lections about the same amount of indebted- 
ness of the old firm. On the 29th of April, 
Gorham made a voluntary assignment for the 
benefit of his creditors, to George F. Phelps, 
but nothing seems to have been consummat- 
ed under it and no particular steps were 
taken to carry that assignment into efEect 
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On the 4th of May, Gorham jGlled Ms vol- 
untary petition in bankruptcy in this court, 
scheduled the assets of the firm of Hollister 
&, Gorham, or rather the assets which he had 
received from Hollister and Dwight, as the 
firm assets, about $57,000, and liabilities 
about $73,000, which included his liabilities 
as a member of the firm of Hollister & Gor- 
ham and about §2,800 due to one Charles P. 
Thayer. On the 18th of May, Gorhara 
amended his schedule and added about $6,- 
000 to the assets, and an individual liability 
to his father, 0. P. Gorham, of ?6,000. 

On the 22d day of May, Gorham filed a pe- 
tition for composition, and offered to pay his 
creditors 30 per cent, on their demands. This 
offer was rejected by the creditors at a cred- 
itors' meeting, and on the 6th of July, C. P. 
Gorham, tiie father of the bankrupt, filed 
proof of debt for ?31,527, against the bank- 
rupt individually, although the bankrupt in 
his schedule in bankruptcy, and in his com- 
position schedule, had only put his father 
down as a creditor to the amount of §6,000. 
On the 18th of July, Hollister filed a petition, 
setting forth in substance the existence of th6 
partnership up to March 2; that Hollister 
then retired from the firm, leaving assets in 
the hands of Gorham, with the agreement 
that they should be applied to the payment of 
the copartnership debts; that the copartner- 
ship debts amounted on the 1st of March to 
over §66,000, all or nearly all of which re- 
mained unpaid; that Gorham by his proceed- 
ings in bankruptcy, was seeking to apply the 
firm assets to the payment of his individual 
liabilities, to the prejudice of the firm cred- 
itors, and asked that he might be made a 
party to the bankruptcy proceedings, and 
that the firm might be adjudicated bankrupt 
to the end tliat the firm assets should be ap- 
plied to the payment of the firm debts. To 
this petition the bankrupt, Seldon H. Gor- 
ham, objects, and objection is also made by 
and in behalf of the individual creditor of the 
bankrupt, air. 0. P. Gorham. 

The petitions and objections were referred 
to the register to hear proofs and reports,and 
he has reported against allowing the prayer 
of the petition. Exceptions are taken to the 
finding on this report On the 15th of Au- 
gust, Hollister filed a petition in the name of 
the firm, asking that the firm be adjudicated 
bankrupts, and that a rule be made on Gor- 
ham to show cause wby such prayer should 
not be granted. On the same day, W. W. 
Phelps, assignee of Gorham in bankruptcy, 
filed a supplemental petition in the case of 
Seldon H. Gorham, asking that Hollister be 
made a party, and the firm adjudicated, so as 
to enable him to reach partnership assets, 
and properly distribute the assets among the 
individual and partnership creditors. On tlie 
31st of August, certain firm creditors filed an 
involuntary petition in bankruptcy against 
Hollister & Gorham, alleging acts of bank- 
ruptcy, and asking for the adjudication of 
the firm. 



The bankrupt, 0. P. Gorham, resists the 
petition filed by Hollister in behalf of the 
firm, and by the assignee, but no objections 
are iu*ged by them against the involuntary 
petition. The questions raised have been ably 
and exhaustively argued and discussed, the 
discussion being mainly directed to the efCeet 
of allowing Hollister to become a party on a 
distribution of the assets between the indi- 
vidual and the firm creditors. It may be as- 
sumed that several of the petitions have 
been filed out of abundance of caution, as 
the repeal of the bankrupt law was about to 
take effect, and in order that an adjudi- 
cation might be secured in some one of the 
forms asked for. 

The only question I propose to definitely 
dispose of, is the right of Hollister to be- 
come a party to the bankruptcy proceedings, 
and have the firm adjudicated, either on his 
own petition or on that of the assignee. 
Whatever may have been held in other cir- 
cuits, the rule in this circuit has been uni- 
form that so long as there are undisti'ibuted 
partnership assets and partnership debts or 
liabilities, the firm may be adjudicated bank- 
rupt The authorities directly in support of 
this are In re Noonan [Case No. 10,292]; In 
re Cook Pd. 3,151]. The same rule is well 
settled in other circuits, as will be seen by 
reference to Hunt v. Pooke [Id. 6,S9G]; In 
re Independent Ins. Co. [Id. 7,017]; In re 
Green Pond R. Co. [Id. 5,786]; In re Mc- 
Farland [Id. 8,788]. 

There can be no doubt, in the light of these 
authorities, that Gorham, at the time he filed 
his petition, could have asked to have the 
firm adjudged bankrupt; that is, at the time 
he filed his voluntary petition in bankrupt- 
cy, on the 4th of May, 1878; and on the fil- 
ing of such petition a rule would have been 
entered requiring Hollister to show cause 
why adjudication should not be entered 
against him and against the firm. This is 
clearly shown by the general orders in bank- 
ruptcy, which have been the rule of all the 
bankrupt courts since tlie bankrupt law went 
into effect, in June, 1867. Rule 18 reads as 
follows: 

"In case one or more members of a copart- 
nership refuse to join in a petition to have 
the firm declared bankrupt, the parties refus- 
ing shall be entitled to resist the prayer of 
the petition in the same manner as if the 
petition had been filed by a creditor of the 
partnership, and notice of the filing of the 
petition shall be given to him in the same 
manner as provided by law, and by these 
rules in the case of a debtor petitioned 
against; and he shall have the right to ap- 
pear at the time fixed by the court for the 
hearing of the petition, and to make proof, 
if he can, that the copartnership is not in- 
solvent, or has not committed an act of bank- 
ruptcy; and to take all other defenses which 
any debtor proceeded against is entitled to 
take by the provisions of the act; and in 
case an adjiidication of bankruptcy is mado 
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upon the petition, sucli copartner shall be re- 
quired to furnish to the mai-shal, as messen- 
ger, a schedule of his debts and an inventory 
of Lis property, in the same manner as is 
required by the act in eases of debtors 
against whom adjudication of banliruptcy 
shall be made." And on the return of this 
rule, no act of bankruptcy need be proven. 
It is suflacient if it be shown that the firm 
owed more than $300, and is unable to pay 
its debts in full. 

This was held by Judge Drummond in 
the case (In re Noonan) above cited. So, too, 
the creditors of the firm could have filed an 
involuntary petition against both members, 
and had the firm adjudicated if an act of 
bankruptcy could have been alleged against 
the firm and proven. With these rights on 
the part of Gorham, or of the firm creditors, 
to bring Hollister and the firm into bank- 
ruptcy, I can see no escape from the conclu- 
sion that Hollister had a corresponding right 
to have the firm adjudicated. It seems very 
clear to me, that his right was co-extensive 
with that of Gorham, or co-extensive with 
that of the creditors of the firm, and that 
if Gorham or the creditors could have re- 
quired the firm to be adjudicated, then Hol- 
lister can ask to be made a party to the ad- 
judication, which Gorham has ah-eady ob- 
tained. His liability on the partnership 
debts was not extinguished, and he there- 
fore had the right to invoke the aid of the 
com-t, both for the purpose of obtaining his 
own discharge, and also to protect the firm 
creditors. 

What valid reason, then, can be urged 
against his right to intervene in the petition 
filed by -Gorham? Gorham's neglect or re- 
fusal to join him in the proceedings cannot 
defeat his right, and when he makes known 
to the court by his petition sufficient facts 
to show that he ought to have been joined 
in the proceeding by which Gorham attempt- 
ed to bring the copartnership assets and 
<ire<litors before the court, it seems to me he 
has made out a right to become a party to 
those proceedings. He seems to me to have 
been a necessary party to the proceeding in 
■order to enable the court to make a proper 
■order for the distribution of assets between 
the firm and the individual creditors, and 
it is not proper for the com*t to allow a mere 
■question of form or the manner in which he 
seeks thus to be made a party, to interfere 
with the substantial rights of Hollister, or 
of the creditors. 

It is urged, however, with much earnest- 
ness, that there rn-e no partnership assets; that 
by the sale, the assets of the firm became the 
individual property of Gorham, and that Hol- 
lister has estopped himself from saying that 
there are partnership assets, and from assert- 
ing that he is thereby entitled to become a 
party to these proceedings. Two answers to 
this position occm* to me: First, that as be- 



tween himself and the firm creditors, Hol- 
lister cannot estop himself by any dealings 
with Gorham from any duty he owes tliese 
creditors. By law Hollister is bound, and it 
is made his duty, to see that the partnership 
assets are properly, applied to the payment 
of the partnership debts, and no dealing be- 
tween himself and Gorham can estop him 
from exercising that duty. Secondly, that 
by the express written agreement between 
Gorham and Hollister, the assets are pledged 
to the payment of the debts of the firm, and 
Gorham is only made a trustee for the bene- 
fit of the creditors, to convert the assets, and 
pay the debts of the firm, and it is competent 
for either of these copartners to bring these 
firm assets into the bankrupt court, for the 
purpose of having them distributed in accord- 
ance with the bankrupt law [of 1867 (14 Stat 
517)] to the various creditors who are enti- 
tled to them. 

Without fm-ther discussing the matter, 
then, I am of opinion that the register erred 
in holding that Hollister could not file this 
petition, and the exceptions to his finding in 
that regard are sustained, and an order 
should be made upon the petition and proofs, 
allowing Hollister to .become a party to the 
petition in bankruptcy filed by Gorham, and 
that Hollister, and the firm of Hollister & 
Gorham, should be adjudged .bankrupts on 
their own petition. No order will be made 
for the present in regard to the other peti- 
tions that have been filed. 

It was m'ged on the hearing, that I should 
decide the ultimate question involved in this 
discussion, which Is the application of the 
proceeds in the hands of the bankrupt com't 
to the payment of the individual and the co- 
partnership debts; but it seems to me that 
a decision at this time would be premature, 
as it would bind nobody, as there is, prop- 
erly speaking, no question before the com*t 
to which that opinion could be made to ap- 
ply, and error could not be assigned to any 
finding which I might now make as to the 
proper distribution of the copartnership as- 
sets. That will come up hereafter; but I 
am clearly of opinion, that the right of Hol- 
lister to be made a party to these proceedings 
must be conceded; and while the register 
seemed to be of opinion that the proper form 
of proceeding was for Hollister to have filed 
an original petition asking for an adjudica- 
tion of the firm, and asking that , Gorham 
should show cause as an indifferent or ob- 
^jecting member of the firm, why the firm 
should not be adjudicated; yet I can see no 
reason why that mere form, when it only 
reaches the same terminus after all, should 
be insisted upon in this case. It seems to me 
that Gorham, being in bankruptcy, having 
brought the firm assets and the firm creditors 
into the bankrupt court, it was the right of 
Hollister to be made a party to the proceed- 
ings which Gorham had initiated. 
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Case Wo. 5,625, 

In re GORHAM. 

[The case reported under above title in 2 N- 
Y. Leg. Obs, 388, is the same as Case No. 7,- 
537.] 



GORHAM (GIIiTNER v.). See Case No. 5,- 
453. 

GORHAM (LYNDON v.). See Case No. 8,- 
640. 



Case mo. 6,626. 

GORHAM V. MIXTBR et al. 

[Brunner, Col. Cas. 327; i 46 Jonr. Fr. 
Inst 254; 1 Am. Law J. (N. S.) 539; 19 
Hunt, Mer. Mag. 296; 5 West. Law J. 
525.] 

Circuit Court, D. Massachusetts. 1848. 

Ikfrisgement of Patent — What Cosstitctes. 

A patent for a combination has not been in- 
fringed unless defendant has used, constructed, 
and operated it in substantially the same way 
as under the patent; to change the form and 
obtain a new manner of operating, or to ob- 
tain a new and useful result, is subject to a 
patent. 

[Cited in Stainthorp v. Humiston, Case No. 
13.281; Crompton v. Belknap Mills, Id. 3,- 
406.] 

[Cited in Tillotson v. Ramsay, 51 Vt. 312.] 

This was an action on the case for an 
alleged infringement of a patent [No. 1,503, 
granted to the plaintiff, Chester Gorham,, 
March 3, 1840] for "an improvement in the 
machine for pressing palm-leaf hats." The 
defense set up was: First That defendants 
[William Mixter and others] had not in- 
fringed; or, in other words, that the machine 
used by them was substantially different in 
its construction and mode of operation from 
the machine described in plaintiff's specifica- 
tion of claim in his letters patent Second. 
That plaintiff was not the original and first 
inventor of the machine patented; but that 
the same was known and used prior to his 
supposed invention thereof. 

The plaintiff made application in the au- 
tumn of 1839, and obtained his letters in 
March, 1840. The history of the art of press- 
ing in this commonwealth, so far as it is 
known to witnesses, was traced from 1830 to 
the trial. In 1830 the machine in general 
use had three blocks for the hat with a 
lever and a fiat to each, and the pressing of 
the rim, crown, and top of the hat was per- 
formed separately, at three successive op- 
erations on the respective blocks, by re- 
moving the hat from block to block. These 
blocks were attached to revolving shafts, 
which were moved by hand or other power, 
as circumstances dictated; and the levers 
to which the pressing flats were attached 
were arranged and the pressing done by 
hand. In 1832 the plaintiff made an attempt 
to improve upon the old machine. He con- 

1 [Reported by Albert Brunner, Esq., and 
here reprinted by permission.] 



structed a machine in which but one block 
was used, and made an angular flat to fit the 
side and top of the hat at the same time, 
thereby pressing the whole hat without re- 
moving it from the block. It did not ap- 
pear in evidence, however, that by this ar- 
rangement the whole hat was pressed at one 
operation, without a change of flats. A sim- 
ilar machine to the last, though somewhat 
Improved in its structure, was shown to have 
been put in operation in 1834 by one Brown^ 
of Dana, Massachusetts, used for a time, and 
abandoned. Also, one Charles Rice, of Bos- 
ton, testified for the defense that in 1835 he 
constructed a machine of the same general 
character, using one lever and one flat; that 
in 1836 he added the second lever and flat, 
making the two answer the purpose of three 
flats; and in 1838 he added the third lever 
and fourth flat In this machine the block 
shaft was turned and the levers operated 
by hand, but the whole hat was pressed 
without changing flats. In 1837 the plain- 
tiff invented and put in operation a machine 
with one block, three levers, and the same 
number of flats, by which the hat in all its 
parts was pressed by one operation. The 
shaft was moved by water-power, and the 
levers to which the flats were appended were 
fastened by a catch, so as to press upon the 
hat while it revolved in connection with the 
shaft thus dispensing with the power of the 
operator, and in a measure acting automat- 
ically. In the machine patented by the plain- 
tiff four flats, two for the rim on opposite 
sides, one for the side of the crown, and 
one for the top are attached to a sliding 
frame, which by means of a lever is brought 
to and removed from the hat block at pleas- 
ure. The hat is placed on the block with 
a table for the rim on a vertical rotating 
shaft After the hat is placed the sliding 
frame is brought forward by means of the 
lever, bringing all the flats to their relative 
and proper position over and against the 
hat Then another lever- is disengaged from 
a catch, which permits a weight to act upon 
a third lever, which in its turn acts upon 
the vertical shaft surmounted by the hat, 
and brings the hat in contact with the flats 
while the shaft revolves, and thus the press- 
ing is performed. After being thus put in 
motion no further attention from the oper- 
ator is required until the hat is sufBLciently 
pressed. One man can operate three or four 
machines at the same time, pressing from 
twelve to fifteen hundred hats per day, 
while on the old hand machine one man 
could ordinarily press but five hundred a 
day. This machine, and what the plaintiff 
contended were modifications of it, came in- 
to general use soon after its construction, 
' and superseded all that had gone before. 
The defendants claimed that the modifica- 
tion used by them was an original invention 
of one Paul Hildreth, formerly of Peter- 
sham, made subsequently to plaintiff's in- 
vention and patent This was denied by the 
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plaintiff, "wlio insisted that it was taken 
from his machine, with alterations and mod- 
ifications, for the purpose of evading the 
patent; but under the ruling of the court 
it was immaterial as affecting plaintiff's 
right of recovery, whether an original in- 
vention or otherwise, being subsequent in 
point of time to plaintiff's invention and pat- 
ent The point most strenuously urged by 
the defendants was that their machine dif- 
fered substantially from the one patented 
by plaintiff, and on this point, under the 
ruling of the court, the case turned. The 
question arose what plaintiff had claimed 
and patented, whether a machine as a ma- 
chine, new in its structure as a whole, or 
merely a new combination of old parts; and 
if a combination merely, whether a com- 
bination effected by any mechanism, or a 
combination effected by the means, and op- 
erating in the particular manner desQribed 
in his specification of claim. If the latter, 
the question of priority of invention was 
disposed of, for it was not pretended that 
any prior machine contained the same com- 
bination, constructed and operating in the 
same way. But it was contended on the 
part of defendants that if this construction 
were given to the claim, they did not in- 
fringe, as some of the elements of combina- 
tion in their machine were constructed and 
operated substantially different from corre- 
sponding elements in plaintiff's. On the 
question of identity of machines, the plain- 
tiff called as experts Thomas Blanchard and 
K. H. Eddy of Boston, and the defendants 
called Charles M. Keller of New York City. 

Rufus Choate and H. E. Smith, for plain- 
tiff. 

B. R. Curtis and Cyrus Cummings, for de- 
fendants. 

SPRAGTJB, District Judge, charged the ju- 
ry that the plaintiff had claimed and patent- 
ed a combination, constructed and operating 
as described in his specification, and to that 
he was limited; that to constitute an in- 
fringement, the defendants must have used 
the same combination, constructed and op- 
erating substantially in the same way; that 
if they had used only two of the three ele- 
ments of combination, it was riot an in- 
fringement Nor was it an infringement if 
any one or all their elements of combination 
were constructed and operated substantially 
different from plaintiff's. Yet a mere change 
in form or proportion, or a substitution of 
mechanical means or equivalents, in any one 
or all the elements, producing the same result, 
would not constitute a substantial difference 
within the meaning of the patent law. Nor 
would it be a defense, that they had added 
to the combination, or any element thereof, 
and made improvements, provided they used 
plaintiff's combination, constructed and op- 
erating substantially in the same way. Such 
additions and improvements, though merito- 



rious, gave them no right to appropriate 
what belonged to another without making 
compensation. It was for the jury to say, 
in view of the evidence, under the instruc- 
tions of the court, and from an inspection of 
the models before them, whether the de- 
fendants' machine did in fact contain the 
combination claimed and patented by plain- 
tiff, constructed and operating substantially 
in the same way. 

The jury returned a verdict for the plain- 
tiff, and assessed damages at §1,110, ?olO of 
which was for use of machines, and ?600 for 
counsel fees. 
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Case "No. 5,6S7. 

GORHAM MANTJF'G CO. v. WHITE. 

[7 Blatchf. 513; i Fent Pat 138; 2 Whitm. 
Pat Cas. 392,] 

Circuit Court S. D. New York. Sept 15, 
1870.2 

Patents fok a. Design — Test of iNPRiNGEMEjfr 
— ^Reseublakcb. 

1. The letters patent granted to John Gor- 
ham, Gorham Thurber and Lewis Dexter, Jr.,. 
July 16th, 1861, for a design "for the handles 
of table-spoons and forks," are not infringed 
by articles constructed, in design, in accord- 
ance with letters patent granted to Le Roy S. 
White, January 15th, 1867, for a design for 
the handles of spoons and forks, or with letters 
patent granted to 'said White, March 31st, 
1868, for a design for the handles of spoons 
and forks. 

[See note at end of case.] 

2. The mere fact, that the resemblance be- 
tween a patented design and another design 
is such as to mislead ordinary purchasers and 
casual observers, and to induce them to mis- 
take the latter design for the former, is not 
enough to make the use of the latter an in- 
fringement of tne patent The test in regard 
to a patent for a design, on the question of its 
infringement is not the eye of an ordinary ob- 
server. 

[See note at end of case.] 

3. The same principles which govern in de- 
termining the question of infringement in re- 
spect to a patent for an invention connected 
with the operation of machinery, must govern 
in determining the question of infringement in 
respect to a patent for a design. 

[Cited in Hartell v. Viney, Case No, 6,158.1 

4. The proper test is substantial, identity, in 
view of the observation of a person versed in 
the business of designs, in the particular trade 
in question. 

[See note at end of case,] 

5. A patent for a design must he for the 
means of producing a certain result or appear- 
ance, and not for the result ,or appearance it- 
self. 

[See note at end of case.] 

In equity. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.! 
. 2 [Reversed m 14 Wall. (81 U. S.) 511.] 
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Charles M. Keller and Charles P. Blake, 
for plaintiffs. 
George GifEord, for defendant 

BLATCBOrORD, District Judge. This suit 
is founded on letters patent granted to John 
<jorham, Gorham Thtu'ber, and Lewis Dex- 
ter, Jr., July 16th, 1861, for a design "for the 
handles of table-spoons and forks." The 
completed spoon or fork consists of a bowl 
or fork, a stem, and an enlarged end, the 
stem being interposed between the enlarged 
«nd and the bowl or fork. The stem and the 
enlarged end constitute the handle. The 
stem is gradually but slightly increased in 
width from about the middle of its length 
towards each end, the swell being more sud- 
den where it joins the bowl or fork. At the 
other extremity of the stem, where the en- 
larged end of the handle commences, a round- 
od shoulder sprea>ds out on each side. The 
enlarged end then gi-adually spreads out on 
«ach side in concave lines. These lines aft- 
erwai'ds gradually become convex to the 
widest part of the enlarged end. Fi'om this 
point they run back and inwards, and they 
finally unite to form a nearly semi-circular 
■end. Along each edge of the stem and of 
the enlarged end of the handle, there is a 
small rounded moulding, and just within this 
a, second moulding, and at the rounded 
shoulders, these mouldings, which look like 
wires, are united by two rosettes, having 
somewhat the appearance produced by twist- 
ing together the ends of wires, to unite them. 
At the end of the enlarged end of the han- 
dle, the two sets of mouldings from each side 
are turned into a rosette, the two rosettes 
coming in contact in the middle of the width 
of the handle, and a small rounded tip mak- 
ing the centi'al finish. Between the two in- 
ner mouldings the surface is swelled, such 
swell being gradually flattened from the stem 
towai'ds the widest part of the enlarged end 
of the handle. The patent claims "the de- 
sign herein specified for the handles of spoons 
and forks, as set forth and represented." 

The bill alleges, that the defendant [George 
O. White], has infringed the patent by sell- 
ing spoons and other articles embodying the 
invention covered by the patent The in- 
fringement is denied. Some of the articles 
sold by the defendant have been constructed, 
in design, in accordance with letters patent 
^•anted to Le Roy S. White, January 15th, 
1867, for a design for the handles of spoons 
and forks, and the rest of them have been con- 
structed, in design, in accordance with let- 
ters patent granted to the said White, March 
31st 186S, for a design for the handles of 
spoons and forks. 

In the patent of 1867 to White, the handle 
is made with a comparatively long and nar- 
row stem or shank, and with low rounded 
shoulders upon its side edges, at the points 
where the handle begins to expand or broad- 
■en, and terminates with a small rounded pro- 
jection at the extreme end. Along the edges 



of the front and rear side of the handle is 
formed a single line, following the contour 
of the handle, and extending down upon the 
head of the fork or spoon in the form of a 
rounded angle, such angle extending further 
down on the rear than on the front side ol 
the head. Along the sides of the broader 
part of the handle is formed a second line, 
terminating at each end with an inward 
curve and a bead. In the space between 
the end curves of such second lines and the 
outer line, where the latter follows the out 
line of the rounded projection on the end 
of the handle, a shield is formed, having a 
central longitudinal rib or raised line. There 
is, also, on each side of the enlarged end of 
the handle, a short curved line, starting from 
the end curve of the before-mentioned second 
line, and uniting with such line at the broad- 
est part of the handle. 

In the patent of 186S to White, the stem or 
shank portion of the handle is made with 
two rounded formations along its side edges, 
constituting a raised border, which follows 
the contour of the whole handle. The stem 
or shank portion forms its junction with the 
upper or expanded portion of the handle by 
a swell on either side, of convex shape. 
These swells gradually merge in concave 
lines, which give a narrowed configuration 
to the expanded portion of the handle aoove 
the swells. E'urther up, the boundaries are 
cpntinued by convex lines, which present a 
wider form, and the spread out portion final- 
ly terminates in a rounded or arched projec- 
tion^ at the extreme end. Along either side 
of the broader portion of the handle, within 
the before-mentioned raised border, is a sec- 
ond line, following, for the most part, the con- 
tour of the border, but terminating at each 
end with an inward em've and a bead. In the 
space between the upper end curves of the 
before-mentioned second lines and the raised 
border, where it follows the outline of the 
projection on the end of the handle, a shield 
is formed, having a central longitudinal rib 
or raised line. There ai-e also short curved 
lines, joining the end curves of the before- 
mentioned second lines with the broadest 
part of the handle. 

The question to be determined is, whether 
the designs of the White patents are or are not 
substantially the same as the design of the 
plaintiffs' patent Each design may proper- 
ly be considered as composed of two elements 
—the outline which the handle presents to the 
eye when its broader face is looked at, and 
the ornamentation on such face. If the plain- 
tiffs' design be compared with the White de- 
sign of 1867, a general resemblance is found 
between such outlines in the two designs. In 
other words, if the ornamentation on the han- 
dle in the plaintiffs' design formed no part of 
such design, and such design were confined to 
the form of the outline before-mentioned, it 
would be difficult to say that the plaintiffs' de- 
sign and the White design of 1867 were not 
substantially identical. But the moment the 
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ornamentations on the faces o^ the two han- 
dles come to be considered, striking differen- 
ces appear between the plaintiffs' design and 
the White design. In the former, the outer 
thread is broken at the end of the handle, at 
the shoulders, and at the junction of the han- 
dle -with the bowl; while in the latter, such 
thread is continuous around the entire handle, 
from the junction of the stem with the bowl or 
fork, back to the same point, it having there 
the form of a Gothic arch. In the former, the 
outer thread is, at the shoulders, turned In- 
ward, to form rosettes, which present the ap- 
pearance of two parts twisted in together; 
while in the latter, the outer thread is contin- 
uous. In the former, there is, on the stem of 
the handle, on each side, extending from the 
shoulder to the bowl or fork, an inner thread, 
parallel with and inside of the outer thread; 
while in the latter, there is no such inner 
thread. In the former, the inner threads on 
the enlarged end of the handle turn outwards 
from each other towards the end of the han- 
dle, so as to form diverging scrolls; while in 
the latter, such inner threads, as they approach 
the end of the handle, turn inwards and form 
re-entering scrolls. In the former, the scrolls 
of the inner threads form, at the end of the 
handle, a part of the outline boundary of the 
handle; while in the latter, such scrolls are 
entirely inside of such outline boundary. In 
the former, the end of the handle is formed 
by a tip inserted between the two diverging 
scrolls into which the inner threads are form- 
ed; while in the latter, the continuous outer 
thread forms such extreme end. In the latter, 
a figure in the form of a shield is inserted be- 
tween the scrolls into which the inner threads 
are formed and the outer thread; while in the 
former, no such figure is found, and no place 
exists where it could be inserted. In the lat- 
ter, there is, on each side, a third and short 
thread, extending from the said scroll to the 
widest part of the handle; while no such 
thread is found in the former. In the former, 
the inner thread on the enlarged end of the 
handle abuts, at the shoulder next the stem, 
against the scroll or rosette into which the out- 
er thread is there formed, and looks as if it 
were a continuation of the outer thread on the 
stem, passed under the said scroll; while in 
the latter, the inner thread on the enlarged end 
of the handle is, at the shoulder, turned into a 
scroll or rosette, and has no appearance of be- 
ing a continuation of i±ie outer thread on the 
stem. In the former, the inner threads on the 
stem unite- in a swell or boss near the bowl or 
fork; while no such swell or boss is found in 
the latter. It is, also, to be noted, that,' in the 
former, the outline at the end of the enlarged 
end of the handle has the form of a portion of 
a trefoil, while in the latter it has the form of 
a Gothic arch; and that, in the former, the 
surface of the enlarged end between the 
tlireads is swelled between the shoulders, and 
such swell is gradually flattened towards the 
widest part of the handle, so that the swell at 
such part is substantially different in appear- 



ance from the swell at the shoulders, while in 
the latter the swell is substantially the same 
from the shoulders to the broadest part of the 
enlarged end. 

The differences thus observed between the 
plaintiffs' design and the White design of 
1867, exist, also, between the plaintiffs' design 
and the White design of 1S6S. In addition, in 
the platatiffs' design, the contour of the en- 
larged end of the handle spreads outward pro- 
gi-essively from the shoulders until the widest 
part of the handle is reached; while, in the- 
White design of 1868, the sides of the enlarged 
end tend inward for a distance after leaving 
the shoulders, and then spread outward to the- 
widest part. 

From the comparisons thus instituted, it ap- 
pears, that the plaintiffs' design and the White- 
design of 1867 are, in what has been called 
outline, very much alike, while they differ 
trom each other, in a marked manner, in what 
has been called ornamentation; that the plain- 
tiffs' design and the White design of 1868 dif- 
fer from each other, in a marked manner, 
both in outline and in ornamentation; and that 
the two White designs differ from each other, 
in outline, in a marked manner, while they 
scarcely differ at all from each other in orna-, 
mentation. 

There can be no doubt, on the proofs, that 
the plaintiffs' design is a very meritorious and 
salable one. The entire strength of their 
case, on the question of infringement, is put 
on the claimed ground, that the resemblance- 
between their design and each of the two de- 
signs of White is such as to mislead ordinary 
purchasers and casual observers, and to in- 
duce them to mistake the one design for the- 
other. It is urged, that the merit of a de- 
sign appeals solely to the eye, and that, if the- 
eye of an ordinary observer cannot distinguish 
between two designs, they must, in law, be- 
regarded as substantially alike. In the pres- 
ent case, it is claimed, that the eye of the or- 
dinary observer is and wiU. be deceived, when 
looking at a handle of the plaintiffs' design 
and a handle of either of the designs of White^ 
because, in addition to the resemblance in con- 
tour, the handles have all of them a threaded 
pattern around the edges, and small knobbed 
ornamentations at the shoulders, and small 
knobbed ornamentations near the end, and* a 
pointed projection at the end, and that the gen- 
eral effect on the eye of the ordinary observer 
is not and will not be modified by the differ- 
ences which have been pointed out. 

It is impossible to assent to the view, that 
the test, in regard to a patent for a design, 
is the eye of an prdinary observer. The first 
question that would arise, if such a test were 
to be admitted, would be, as to what is meant 
by "an ordinary observer," and how he is to 
exercise his observation. One of the wit- 
nesses for the plaintiffs testifies, that the plain- 
tiffs' design and the White design of 1867 are- 
sufficiently alike to mislead ordinary pmr- 
chasers as to their identity, but not on a sec- 
ond examination, and that, if an ordinary 
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purchaser did not have before him a sample 
of the plaintiffs' design, he would be apt to 
consider the White design of 1867 to be the 
same pattern as the plaintiffs' design. An- 
other of the witnesses for the plaintiffs states, 
that he does not think that an ordinary ob- 
server would notice any difference between 
the two designs, on a casual observation. The 
expert examined for the plaintiffs testifies, 
tiiat, in saying that the White designs are 
substantially identical with the plaintiffs* de- 
sign, he means such an identity as woula 
deceive him, when going, as a purchaser, to 
ask for one spoon and being shown another, 
and that, when he saw articles of the plain- 
tiffs' design and of the White design of 1867 
separately, he took them to be of the same 
design, until he laid them side by side and 
compared them minutely. 

The same principles which govern in deter- 
mining the question of infringement in re- 
spect to a patent for an invention connected 
with the operation of machinery, must govern 
in determining the question of infringement 
in respect to a patent for a design, A design 
for a configuration of an article of manufac- 
ture is embraced within the statute, as a pat- 
entable design, as well as a design for an or- 
nament to be placed on an article of manu- 
facture. The object of the former may solely 
be increased utility, while the object of the 
latter may solely be increased gratification to 
a cultivated taste, addressed through the eye. 
It would be as reasonable to say, that equal 
utility should be the test of infringement in 
the first case, as to say that equal appreciation 
by the eye should be the test of infringement 
in the latter case. There must be a uniform 
test, and that test can only be, as in the case 
of a patent in respect to machinery, substan- 
tial identity, not in view of the observation 
of a person whose observation is worthless, 
because it is casual, heedless and unintelli- 
gent, and who sees one of the articles in 
question at one time and place, and the other 
of such articles at another time and place, 
but in view of the observation of ,a person 
versed in the business of designs in the par- 
ticular trade in question— of a person engaged 
in the manufactm'e or sale of articles contain- 
ing such designs— of a person accustomed to 
compare such designs one with another, and 
who sees and examines the articles containing 
them, side by side. The question is not, 
whether one design will be mistaken for an- 
other by a person who examines the two so 
carelessly as to be sure to be deceived, but 
whether the two designs can be said to be 
substantially the same, when examined in- 
telligently, side by side. There must be such 
a comparison of the features which make up 
the two designs. As against an existing pat- 
ented design, a patent for another design can- 
not be withheld because, to a casual observer, 
the general appearance of the later design is 



so lilie that of the earlier one as to lead him, 
without proper attention, to mistake the one 
for the other. The same test must be applied 
on the question of infringement. 

Applying these principles to the evidence 
in this case, and comparing the designs of 
White with the plaintiffs' design, it is satis- 
factorily shown, by the clear weight of testi- 
mony, that the designs of White are not sub- 
stantially the same as the plaintiffs' design. 
The sti'ength of the testimony of the witnesses 
on the part of the plaintiffs themselves, leads 
to this conclusion. The substance of the evi- 
dence of the most intelligent of them, persons 
in the trade, is merely to the effect, that the 
White designs are not substantially the same 
as the plaintiffs' design, but were intended to 
appear to be the same to an ordinary pur- 
chaser, and wm so appear to him, but that 
a person in the trade will not be deceived, by 
the resemblance, into pm'chasing an article 
of the one design for an article of the others. 

A patent for a design, like a patent for an 
improvement in machinery, must be for the 
means of producing a certain result or appear- 
ance, and not for the result or appearance 
itself. The plaintiffs' patent is for their de- 
scribed means of producing a certain appear- 
ance in the completed handle. Even if the 
same appearance is produced by another de- 
sign, if the means used in such other design 
to produce the appearance are substantially 
different from the means used in the prior 
patented design to produce such appearance, 
the later design is not an infringement of the 
patented one. It is quite clear, on a consider- 
ation of the points of difference, before enu- 
merated, between the plaintiffs' design and the 
designs of White, that each of the latter is 
substantially different from the former, in 
the means it employs to produce the appear- 
ance it presents. Such is the undoubted 
weight of the evidence, and such is the judg- 
ment of the court. The bill must be dismissed, 
with costs. 

[NOTE. From this decree the Gorham Com- 
pany appealed to the supreme court, where, in 
an opinion by Mr. Justice Strong, the decree 
was reversed. 14 Wall. (81 U. S.) 511. Jus- 
tices Field, Miller, and Bradley dissented. The 
question as to what constitutes identity of de- 
sign was fully considered with the aid of the testi- 
mony of the experts, and the application of the 
language of the patent acts of August 29, 1842 
(5 Stat. 543), and of March 2, 1861 (12 Stat. 
246).- 

[The mode in which the appearance of a de- 
sign is produced was held to have very little 
to do with the salahility of it. The appearance 
itself is the test of popularity. The patent 
here was for the product, and not for the ele- 
ments entering into it. It is the effect upon 
the eye which gives such an article value. 
Sameness of appearance is the true test of 
identity of design.] 
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Case nSTo. 5,628. 

Es parte GORMAN. 

[4 Oranch, 0. 0. 572.] i 

Circuit Court, District of Columbia. Marcb 
Term, 1835. 

TViTNESs — Attachment and Pexaltt on Piir^ 
DUE TO Obey Summons— Justice of Peace. 

If a witness summoned by a justice of the 
peace of "Wasliington county, to attend before 
him and testify in a suit for a small debt, fail 
to attend accordingly, the justice may issue an 
attachment returnable to the circuit court, 
who will impose the penalty of two dollars 
and sixty-seven cents, as required by the Sth 
section of the Maryland act of 1791, c. 68. 
The court cannot impose a higher fine. 

[John B.] Gorman was summoned by T. O. 
Coote, Esq., a justice of the peace, to attend 
"before him as a witness for the corporation of 
Washington against Robert Crook; and hav- 
ing failed to attend, the justice on the 11th 
■of May, 1835, issued his attachment under 
the act of Maryland of 1791, c. 68, § 8, re- 
tiurnable to this court on the fourth Monday 
■of May, instant, to which day this court stood 
adjourned. Mr. Gorman answered on oath, 
but did not purge himself of the contempt. 
The act authorizes the justices, at their dis- 
cretion, to fine the offender any sum, not ex- 
ceeding twenty shillings, cmTent money, for 
every such offense. 

The attachment was as follows: "District 
of Columbia, Washington Coimty, ss. You 
are hereby commanded to attach John B. Gor- 
man, and have him before the circuit court of 
the District of Columbia, for Washington 
county, on the fourth Monday of May, in- 
stant, to answer unto the United States of 
America, for a contempt by him committed, 
in not attending as a witness for the mayor, 
board of aldermen, and board of common 
council of the city of Washington, against 
Robert Clarke, before the subscriber, a jus- 
tice of the peace in and for the said county, 
after being thereto legally stunmoned. Here- 
of fail not. Given imder my hand and seal 
this 11th day of May, 1835. Clement T. 
Coote. (Seal.)" . 

THE COURT (nem. con.) imposed the fine 
of two dollars and sixty-seven cents, (being 
twenty shillings, Maryland currency.) And 
CRANGH, Chief Judge, said that he was of 
opinion that, as the case before the justice 
appeared by the attachment to be a case of 
small debt, recoverable in the manner provid- 
ed for by the act of 1791, c. 68, the ptmish- 
ment of the witness could not be extended be- 
yond that prescribed by that act 



GORMAJSr (KENNEDY v.). See Case No. 
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1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case "No, 5,629. 

GORMAN V. MARSTELLER. 

[2 Oranch, C. C. 311.] i 

Circuit Court, District of Columbia. May 
Term, 1822. 

TUESPASS QUARB ClAUSUM FbESIT — DiKFEBENT 

States— Proof of Entry. 

1. In trespass quare clausum fregit, the plain- 
tiff must prove a trespass in the county in 
which the suit is brought. 

2. If the close lie partly in Virginia, and part- 
ly in the District of Columbia, the injury done 
in the Virginia part may be given in evidence 
under the alia enormia. 

3. An entry into the District part with in- 
tent to do injury in the other part of the close, 
is unlawful, although without such intent, it 
would have been lawful. 

Trespass quare clausum fre^t. The close 
was. called Spring Garden, the greater part 
of which was in Virginia, and the remainder 
in the county of Alexandria, in the District 
of Columbia. The entry upon the District 
part, was with intent to do an injury in the 
Virginia part; and without such intent, the 
entry would not have been a trespass. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) at November term, 1821, instructed 
the jurj', 1st. That the plaintiff must prove a 
trespass in the county of Alexandria, in the 
District of Columbia, 

2d. (CRANGH, Chief Judge, strongly doubt- 
ing.) That the injuries done on the Vir- 
ginia side of the line might be given in evi- 
dence under the alia enormia; and 

3d. That an entry on the Disti'ict part of 
the close, with intent to do the injiu:y on 
the other part, was a trespass. 

See Pope v. Davies, 2 Camp. 266; Bulwer's 
Case, 7 Coke, pp. la, 49; Doulson v. Mat- 
thews, 4 Term R. 503; Mostyn v. Fabrigas, 
Cowp. 164; Alves v. Hodgson, 7 Term R, 241. 

Verdict for the plaintiff, $100. 

A motion for a new trial, upon a suggestion 
of misdirection of the jury by the court, as 
to the admission of evidence of injuries done 
in Virginia under alia enormia, (those in- 
juries being of themselves substantial causes 
of action in Virginia,) was argued at Novem- 
ber term, 1821, by Mr. Mason, for defend- 
ant [Samuel A. Marsteller], and Mr. Wise, 
for plaintiff [John B. Gorman], and continued 
to May term, 1822, for consideration, when 
it was argued again before a full court, by 
LIr. Mason and Mr. Hewitt, for defendant, 
and Mr. Wise and Mr. Fendall, for plaintiff, 
when the new trial was refused. 

CRANCH, Chief Judge, still doubting. 
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Case l^o. 5,630. 

GOSHORN V. ALEXANDER et al. 

[2 Bond, 158.] 1 

Circuit Court. S. D. Ohio. Feb. Term, 1S68. 

Deceuext's Debts — ^Dormast Judgment — Suit 

ON Appeal Boxd — Return of Sherifp 

— Ohio Code of lb53. 

1. Under the statutes of Ohio, the widow and 
heirs of a deceased person, who are the recipi- 
ents of property from the estate, are liable for 
his debts to the extent of such property, under 
the conditions and limitations of the statute. 

2. The courts of the United States take 
cognizance of cases to enforce remedies given 
by a state statute, where the plaintifiE who sues 
is a citizen of another state. 

3. Suit was brousrht, in 1867, on an appeal 
bond executed in 1839, under the provisions of 
the statute of 1831 regulating judgments and 
executions which provided "that in all cases 
where judgment shall be rendered in the su- 
preme court against the appellants . . . the 
successful party shall, before he brings suit 
on the appeal bond, issue execution against the 
principal debtor," etc. Bdd, that said provision 
was repealed by the Code of Ohio which took 
effect in 1853, yet being in force when the ap- 
peal bond was executed, it is the law of the 
contract, and applies to all bonds dated before 
■the adoption of the Code. 

4. The Ohio statute of 1831 makes it a con- 
dition precedent to the right to sue the surety 
in an appeal bond, that it shall appear by the 
return upon the execution that the principal in 
the bond had not property sufficient to satisfy 
the execution, and this court can not give it a 
construction in conflict with this requirement. 

5. The statute referred to provides that an 
action on the appeal bond shall tie barred aftei 
one year from the return of the execution that 
the principal has no property. Where an exe- 
cution was issued against the principal on a 
dormant judgment by complainants, such exe- 
cution and the return thereon were not nulli- 
ties; they are voidable but not void. 

0. A sheriff made the following return upon 
an execution: "Received this writ April. 19, 
185G, at four o'clock p. m., and on examina- 
tion I find that the lands within described have 
all been sold under a proceeding in favor of 
Robert Boyd, in the court of common pleas, 
against the defendants and others; and as io 
the command for further levy, I have made 
search, and can find no property of the de- 
fendants, or either of them, in my bailiwick 
whereon to levy." Edd, that it sufficiently ap- 
peared by the return upon the execution, that 
the defendants had not sufficient property to 
satisfy the writ. 

7. A sheriff is protected from liability in 
obeying the command of an execution on a 
dormant judgment, and his proceedings can 
not be coUateralljr impeached, especially by the 
person at whose instance they have been com- 
menced. 

In equity. 

John W. Okey, for complainants. 
B. S. Cowan, for defendants. 

OPINION OF THE COURT. The com- 
plainants [John and William Goshorn], citi- 
zens of the state of West Virginia, have filed 
this bill against Jane Alexander, as the wid- 
ow of .Tames Alexander and seven others, his 
heirs at law, citizens of the Southern district 

1 [Reported by Lewis H. Bond, Bsg., and here 
reprinted by permission.] 



of Ohio, charging their liability to a debt, al- 
leged to be due to the complainants, as tlie 
recipients and distributees of the estate of said 
James Alexander. The case is before the 
court on the bill and answer, and the exhibit 
and testimony. As to the material facts, 
there is no substantial controversy between 
the parties, and the questions arising are 
therefore mainly on the construction and legal 
effect of the facts. The facts are, in sub- 
stance, that in September, 1839, the complain- 
ants recovered a judgment against J. and A. 
Sinclair, in the common pleas of Monroe 
county, for .$2,589.64; from which judgment 
the said Slutuairs appealed to the supreme 
court, and executed an appeal bond, in which 
the said James Alexander was the surety. 
The condition of the bond was in conformity 
with the statute then in force, that the obli- 
gees shoidd faithfully pay the amount that 
should be adjudged against the defendants in 
the supreme court In October, 1839, judg- 
ment was entered against the Sinclairs in the 
supreme court for the same amount as in the 
common pleas; and upon the mandate to that 
court, execution issued on the judgment in 
the spring of 1840. Without noticing special- 
ly all the executions issued, with the returns 
made on them, and other intermediate pro- 
ceedings, it will be sufficient to state, that 
between the date of the first execution and 
the month of August, 1856, various other ex- 
ecutions issued, on which money was made, 
from time to time, still leaving a balance due 
on the judgment against the Sinclairs. The 
amoimt claimed as due when this bill was 
filed, including interest, is stated to be about 
§4,000. James Alexander died in 1841, and 
his widow, the said Jane Alexander, was ap- 
pointed his administratrix. She made a final 
settlement of the estate in 184G,,and no prop- 
erty or assets to be administered have come 
to her hands since. The claim of the com- 
plainants on the appeal bond has never been 
presented to the administratrix or allowed by 
any court. It is averred in the bill, that the 
judgment against the Sinclairs, having be. 
come dormant by the failure to issue execu- 
tion, was revived in 1865, and that an execu- 
tion afterwai'd issued was returned no prop- 
erty found whereon to levy; and that until 
that return, no return of any execution 
against the Sinclairs showed tliey had not 
sufficient property to satisfy the judgment. 
It is also averred in the bill, and substantially 
admitted by the answer, that the defendants, 
as the widow and heirs of James Alexander, 
the sm-ety in the appeal bond, received as 
such some real estate, and were also^ the dis- 
tributees of a small amount of money, the 
proceeds of the personal property remaining 
in the hands of the administratrix after her 
settlement There is some discrepancy be- 
tween the averments in the bill and the an- 
swer as to the value of the real property 
which descended to them, and the amount re- 
ceived from the administratrix. This, how- 
ever, does not affect the question of the legal 
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liability of tbe defendants, and does not here 
require further notice. 

Tlie ground on whicb the liability of these 
defendants is insisted on is, that there was 
at tbe time of tbe filing of this bill a valid and 
subsisting debt due to the complainants from 
tbe estate of James Alexander, tbe surety in 
the appeal bond, whicb was not presented, 
and could not have been presented to bis ad- 
ministratrix, while acting as such; and that 
his widow and heirs are liable for such debt 
to the extent of tbe properly received by 
tliem from tbe estate of said Alexander. That 
imder the statutes of Ohio, which must con- 
trol this question, tbe widow and heU's of a 
deceased person, who are tbe recipients of 
property from the estate, are liable for bis 
debts to tlie extent of such property, xmder 
the conditions and limitations of the statute, 
is not disputed and can not be doubted. Such 
has been the law in Ohio, either by statutory 
provision or otherwise, from tbe first organi- 
zation of tlie state. Tbe act of 1850 relating 
to executors and administrators distinctly 
provides such a remedy. Sections 232 and 
233 of this act (Swan & C. Ohio St 610) de- 
clare, in substance, that a creditor after tbe 
settlement of a deceased debtor's estate, 
and after tbe expiration of tbe time limited 
for tbe commencement of an action against 
tbe executor or administrator, shall have a 
remedy against tbe widow, heirs, devisees, 
or legatees of the decedent to tbe extent of 
property received by them, if no suit could 
have been brought against the executor or ad- 
ministi-ator, or for which no other provision 
is made by law. Tbe right to sue in such 
case is limited to one year after tbe cause of 
action accrued. And by section 235, if more 
than one person is liable, tbe proceeding by 
tbe a'editor shall be by bill filed on the chan- 
cery side of the court of common pleas. 

There are several grounds of defense urged 
by tbe defendants. Among these, tbe prin- 
cipal are (1) that this court has not jurisdic- 
tion of the case; (2) that the action is barred 
by tbe Ohio statutes of limitation; (3) that 
:i court of chancery will not entertain tbe 
complainants' claim, by reason of the lapse 
of time since the occurrence of tbe transac- 
tions involved, and tbe consequent staleness 
of their demand. These points, with some 
others of less significance, have been discuss- 
ed by the counsel on both sides at great 
length and with much research. It seems to 
tbe court, however, that there is one view 
of tliis case, arising under the Ohio statutes, 
to which I shall presently advert, that is 
decisive, and whicb will save tbe court tbe 
labor of considering tbe other numerous 
points made. In advance of tbe considera- 
tion of this point, it is proper to say that I 
have no difficulty on the question of the 
jurisdiction of this court The courts of the 
United States take cognizance of cases to en- 
force remedies given by a state statute, 
where tbe plaintiff who sues is a citizen of 
another state. This doctrine is conclusively 
IOfed.oas.— 53 



settled by numerous decisions of the supreme 
court of tbe United States, and is not open 
to question. [Clark v. Smith] 13 Pet [38 U. 
S.] 195; [McNutt v- Bland] 2 How. [43 U. 
S.] 9; [Hufe V. Hutchinson] 14 How. [55 U. 
S.] 586; [Fitch v. Creigbton] 24 How. [65 U. 
S.] 159. 

I propose now briefly to consider whether 
the claim asserted in tbe complainants' bill 
is barred by any Ohio statute of limitations. 
Tbe statute in force when the appeal bond 
was executed in 1839 was passed in 1831, 
being tbe. act to regulate judgments and exe- 
cutions. 3 Chase, 1715. Section 27 of this 
act provides; "That in all cases where judg- 
ment shall be rendered, in tbe supreme court 
against the appellant .... the suc- 
cessful party shall, before be brings suit on 
The appeal .... bond, issue execution 
against the principal debtor; and if, by tbe 
return upon tbe execution, it shall appear 
that tlie principal debtor has not goods and 
chattels, lands and tenements sufficient to 
satisfy the same, tbe successful party may 
then commence suit on tbe appeal . . . 
bond." Although this provision was repeal- 
ed by the Code which took efEect July 1, 
1853, yet being in force when the appeal bond 
was executed, it is tbe law of tbe contract, 
and applies to all bonds dated before the 
adoption of tbe Code. 1 Ohio, 236; 6 Ohio, 536 ; 
7 Ohio, 247; [Bronson v. Kinzie] 1 How. [42 U. 
S.] 311; [McCrackenv. Hay ward] 2 How. [43 
U. S.] 608; [Gantly v. Ewing] 3 How. [44 U. S.] 
707; CHoward v. Bugbee] 24 How. [65 U. S.] 
461. Tbe statute justcited makes it a condition 
precedent to tbe right to sue tbe surety in an 
appeal bond, that it shall appear by tbe re- 
turn upon tbe execution that the principal 
in tbe bond bad not property sufficient to 
satisfy the execution. It is obviously a very 
important question in this case, in reference 
to the operation of tbe statute of limitations^ 
when the right of action as against these de- 
fendants accrued. They are sued as tbe 
widow and heirs of tbe deceased surety in 
tbe appeal bond; and tbe Ohio statute of 
1840, relating to executors and administra- 
tors, before cited, limits the right to sue in 
such a case to one year after the right of ac- 
tion accrued. Now, in behalf of the com- 
plainants, it is insisted, first that no evi- 
dence of the insolvency of tbe principal in 
the appeal bond, except the return of an exe- 
cution showing such insolvency, can be con- 
sidered by the court, as that is the require- 
ment of tbe statute; and, secondly, that there 
was no such return to any of tbe numerous 
executions issued until the year 1865; and 
that this suit, having been brought within 
one year after such return, is not barred by 
the one year's limitation of tbe act of 1840' 
before referred to. On the other hand, tbe 
counsel for tbe defendants strenuously in- 
sist that if it reasonably appears as a mat- 
ter of evidence, ty the returns of the execu- 
tions or otherwise, that between 1840, when 
the first execution issued, and the year 1865,. 



GOSHOEN (Case No. 5,630) 



[10 Fed. Cas. page 834] 



when the last execution against the principal 
was returned, that the principal in the ap- 
peal bond was insolvent, and that the com- 
plainants failed to bring suit for one year 
after such insolvency appeared, their right 
of action against the defendants, as the wid- 
ow and heirs of the deceased surety, is bar- 
red. 

There is certainly great force in the rea- 
soning of the defendants' counsel on this 
point in the mere equitable view of this 
case. It was obviously the intention of the 
legislature in limiting the right to sue the 
widow and heirs to one year after the insol- 
vency of the principal, to enforce promptness 
on the part of the creditor in the assertion 
of his rights as against the representatives 
of a deceased debtor. It was a just and 
wise policy to protect them from annoyance 
and litigation after being in peaceable pos- 
session of their portion of the estate of the 
decedent But if the statute has prescribed 
the evidence by which alone the insolvency 
of the principal can be established, and as 
the condition on which the surety or his 
representatives shall be liable to suit, such 
statutory requirement is obligatory on the 
court It is undoubtedly true that, looking 
to the returns of some of the numerous exe- 
cutions and orders of sale issued against 
the estate of the principal, there is a strong 
presumption that all his property had been 
exhausted prior to 1856, and that he was at 
that date actually insolvent I can not take 
time to refer to these various executions and 
orders of sale—some sixteen in number—and 
the returns made to them. In March, 1841, 
the sheriff returned on an execution against 
the principal, "No goods or chattels found 
whereon to levy;" but neglected to return 
that there was no real estate subject to levy. 
Between that date and the year 1845, numei'- 
ous other executions issued on which small 
sums of money were collected, but none of 
which showed tliat the principal had any 
property, real or personal. In 1846, one 
Boj'd filed a creditor's bill against the Sin- 
clairs, making these complainants and other 
creditors parties. It appears that a decree 
was entered in the case for the sale of all 
the property of the Sinclairs; and upon or- 
ders of sale issued in the case some real 
propei'ty was found, the last of which was 
sold in 1855. Now these proceedings cer- 
tainly establish the fact of the actual in- 
solvency of the Sinclairs, the principals in 
the appeal bond, in 1855, and ten years prior 
to the commencement of this suit But up 
to that time, the fact of their inability to pay 
the judgment was not established by the re- 
turn of an execution showing that fact. The 
statute referred to requires this in clear 
terms, and the court can not give it a con- 
struction in conflict with this requirement 
Indeed, the decisions of the supreme court 
of Ohio on this statute are decisive of this 
question. That court has held in several 
cases that nothhig short of the return of an 



execution ai?ainst the prmeipal can be re- 
ceived as evidence of his insolvency, and that 
such return is necessary as the condition 
on which alone suit can be brought against 
the surety. 13 Ohio, 135; 17 Ohio, 244. But 
it is insisted by the counsel for the defend- 
ants that to an execution issued on April 9, 
1856, there is an unequivocal return that 
there was no property, personal or real, of 
the Sinclairs to be found, and that upon such 
return a right of action against these def end- 
i ants accrued. This was nine years prior to the 
i commencement of this suit and it is claimed 
that the statute referred to operates as a 
bar to the action. It appears that on April 
28, 1856, the sheriff made the following re- 
turn upon an execution: "Received this writ 
April 19, 1856, at 4 o'clock p. m., and on 
examination I find that the lands within de- 
scribed have all been sold under a proceeding 
in favor of Robert Boyd, in the court of 
common pleas, against the defendants and 
others; and as to the command for further 
levy, I have made search and can find no 
property of the defendants, or either of them, 
in my bailiwick whereon to levy." This i*e- 
turn proves clearly the insolvency of the 
Sinclairs in April, 1856. It is conceded that 
no other execution issued on the judgment 
until the year 1865, and after the lapse of 
about nine years. In that year the judg- 
ment was revived, and another execution is- 
sued a short time before the commencement 
of this suit, 'which was returned, "No prop- 
erty." 

The important— and, in one aspect, the con- 
trolling—question in this case is, whether the 
return of the execution of 1856, showing that 
the Sinclaii*s then had no property, can be 
received as evidence of that fact within the 
requirement of the statute of Ohio. If it 
can be so viewed, a cause of action accrued 
to these complainants immediately upon the 
return of the execution, as against the widow 
and heirs of the deceased surety in the ap- 
peal bond. The statute already referred to 
provides that the action shall be barred after 
one year from the return of the execution 
that the principal has no property. It is 
admitted in the case that when the execution 
of 1856 issued, no execution had been issued 
for five years, and consequently that the 
judgment was dormant under the statute of 
Ohio. And the argument of the counsel for 
the complainants, in avoidance of the one 
year's limitation, is, that the execution and 
the return upon it were for all purposes mere 
nullities, and that consequently no right of 
action accrued against the widow and heirs 
of the deceased surety- If this view is sus- 
tainable, it follows that the action is not 
barred by the statute, as this suit was com- 
menced within one year after the return of 
"No property," to the execution of 1865. 
But I do not assent to the proposition that 
the execution and return of 1856 were nulli- 
ties, in view of the question before the court. 
An execution upon a dormant judgment and 
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proceedings under it are undoubtedly voida- 
ble, but not absolutely void. They will be 
set aside on application to the court from 
which the execution issued; but until that 
is done they can not be treated as nullities. 
The complainants in this case— plaintiffs in 
the judgment— did not choose to consider the 
judgment as dormant, in the sense that an 
execution could not issue upon it. It was 
-on their application that the execution is- 
sued, and was placed in the hands jof the 
sheriff for serrice. The sherifE returned in 
■due form, that after search for property on 
which to levy, none could be found. Now, 
I understand the law to be well settled, that 
a sheriff is protected from liability in obey- 
ing the command of an execution on a 
dormant judgment If property is levied 
upon and sold, on such an execution, the 
title of the purchaser will be good, if there 
Is no direct application to the proper court 
to vacate the proceedings. They are so far 
in the nature of judicial proceedings, that 
they can not be collaterally impeached, espe- 
cially by the person at whose instance tney 
have been commenced. This question w-i.s 
■distinctly before the supreme court of New 
York in the case of Woodcock v. Bennett, 1 
Cow. 711, In that case there had been a 
sale of property on an execution issued 
upon a dormant judgment. The judge, on 
his opinion, says: '"The validity of the sale 
turns on the question, whether the execution 
is to be considered as void or voidable, more 
than a year b,nd a day having elapsed after 
judgment and before execution, and there 
having been no revival by scire facias, I am 
of opinion that, for this cause, the execution 
was voidable merely, and that all legal acts 
done under it, before it was set aside, were 
valid; and consequently the sale can not be 
impeached on this ground." The same point 
had been previously ruled in New York, and 
seems to be the settled law in that state. 
16 Johns. 537; 8 Johns. 361; 3 Gaines, 271. 
And I am not aware that any contrary de- 
cision has been made "by the courts of Ohio. 
The cases are numerous in tne Reports of the 
supreme court of the United States, and oth- 
er courts of the highest authority, that no ju- 
dicial proceeding can be collaterally impeach- 
ed. This doctrine is so well known and ac- 
quiesced in, that it seems useless to cite the 
cases in which it has been held. The return 
of "No property" to the execution of 1856 
against the Sinclairs, must be viewed as a 
compliance with the statute, making it a 
condition precedent to a suit against the 
surety in an appeal bond, that there should 
be such a return. A right of action, there- 
fore, accrued to the complainants in 1856. 
This suit was not brought until 1865, nine 
years after the right of action accrued, and . 
is consequently barred by tne limitation act 
referred to. 

This conclusion renders it unnecessary to 
consider the other defenses asserted by the 
defendants. They set up in their answer, 



and it is strenuously urged in argum'ent by 
the defendants' counsel, that the lapse of 
time since the origin of the complainants' 
claim, and the intervening facts connected 
with it, are a valid defense to a decree in their 
favor. If the rights of these parties . stood 
alone on that ground of defense, I do not see 
how it could be sustained within the settled 
principles of equity jurisprudence. Although 
there has been a long period intervened be- 
tween the judgment against the parties to 
the appeal bond, there is no proof of such 
negligence by the plaintiffs in the judgment 
as would invalidate their claim, on the 
ground of itsstaleness. Unless the failure 
of the complainants to sue within a year 
after their right of action against the surety 
accrued can be regarded as negligence, they 
seemed to have pursued their claim with 
great pertinacity and a good degree of dili- 
gence. Yet there are certainly some equita- 
ble views of this case that might properly 
induce a chancellor'to withhold a decree for 
these complainants, unless demanded by the 
clearest and most stringent principles of law. 
I do not propose to consiaer minutely the 
facts leading to the conclusion, that a decree 
against these defendants would operate with 
great hardship on .them. In a mere equita- 
ble aspect of the case, there are some facts 
which, though not a defense to the action, 
are significant and not wholly unworthy of 
notice. The suit is against the representa- 
tives of a deceased surety in an appeal bond 
executed more than twenty-ilve years before 
the bringing of this suit The estate of the 
deceased surety was finally settled by his ad- 
ministratrix in 1846, and she was discharged 
from her trust without any presentation of 
the claim of the complainants against the 
estate. Indeed, it is in evidence that in 
1845, one of the complainants assured Mi-s. 
Alexander, the administratrix, that she 
should not be troubled with any claim 
against her husband's estate on account of 
his suretyship in the appeal bond. Upon the 
final settlement of James Alexander's estate, 
some land, not exceeding $2,000 in value, 
was apportioned to the widow and some six 
or seven children, together with a trifling 
sum as the proceeds of the personal property. 
And from 1846 to 1865, they have been in 
the quiet enjoyment of their scanty inherit- 
ance. Another fact is, that nearly the whole 
of the §4,000, now claimed of these defend- 
ants, is for interest which has accumulated 
during the long period in which these trans- 
actions have been in progress. The judg- 
ment rendered against the Sinclairs, in 1839, 
on the appeal bond was between §2,500 and 
§2,600; and it appears that the sums paid 
upon the judgment and collected on execu- 
tion and orders of sale, from time to time, 
amounted to §2,310, leaving less than §300 
of the principal of the judgment yet due. In 
view of these facts, it is not perceived that, 
upon abstract questions of equity, these com- 
plainants ought, at this late day, to insist 
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upon a decree, -which shall strip the widow 
and heirs, who are defendants in this case, 
of the pittance received as their inheritance, 
and of which they have been in the undis- 
turbed enjoyment for more than twenty-five 
years. Upon the whole, the bill must be dis- 
missed at the costs of the complainants. 
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GOSSLER et al. v. GOODRICH. 

[3 Cliff. 71.] 1 

Circuit Court, D. Massachusetts. May Term, 
1S67. 

Gdstoms Duties— Repeal— Assessment— " Bound 
TO THE United States." 

1. Where an act specified that certain duties 
and rates of duty should he imposed upon cer- 
tain imports in lieu of the duties heretofore im- 
posed. Hdd, that the language was tanta- 
mount to a repeal of the prior rates of duty. 

[Cited in Washington Mills v. Russell, Case 
No. 17,247.] 

2. A person purchased certain sugars in a 
foreign port, and expressed an intention of 
shipping them to the United States, and the 
charter-party was for a voyage to a certain 
foreign port for a cargo, thence to New York 
or Boston as ordered. Before the ship sailed 
from the port at which she was lying, a stipu- 
lation was added to the charter-party, giving 
the charterers the option of sending the vessel 
to Falmouth for orders to discharge at one of 
the several enumerated foreign ports. Before 
the departure of the ship, the purchaser noti- 
fied the parties through whom the purchase 
was made, that the vessel would not go to 
America. The bill of lading and all the papers 
were made out to send the vessel to Falmouth 
for orders, and the goods were consigned to 
Hamburg. When the ship arrived at Fal- 
mouth the purchaser then ordered her to pro- 
ceed to Boston, where she arrived January 22, 
1862. Duties upon the cargo were assessed and 
collected according to the act of December 24, 
1861, Edd, that such assessment was correct. 

This was an action of assumpsit [by John 
H. Gossler and others] against the defendant 
[John C. Goodrich], the collector of the port 
of Boston, to recover the sum of §29,112.04, 
part of the sum of $40,350.70 paid, imder pro- 
test, as duties upon a cargo of white and 
brown sugars, and was presented to the court 
upon facts agreed. The goods were import- 
ed in the ship Southern Cross. Markwald 
& Co. purchased the sugars under the direc- 
tions of one Henry Devens, agent of the 
plaintiffs, and also a general agent of Gossler 
& Co., of Hamburg, of which firm two inem- 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



bers were also members of the firm of Goss- 
ler & Co., of Boston. When the ship was 
chartered she was lying at Macao, and the 
charter-party was for a voyage to Bangkok 
for a cargo, thence to proceed to New York 
or Boston, as ordered, for the sum of $13,500- 
in American currency. Before the ship sail- 
ed, however, from the port where she was 
lying, an additional stipulation was, at the 
request of Devens, appended to the charter- 
party, giving the charterers the option to 
send the vessel to Falmouth for orders, to 
discharge at London, Hamburg, or Bremen. 
In such case the freight was to be £3,750, and 
the stipulation was, that orders should be 
given before the departure of the vessel from 
Bangkok. Before the departure of the ship^ 
Devens decided that the cargo should be sent 
to Falmouth for orders, and caused Mark- 
wald to be notified that the vessel would not 
go to America, but to Europe. Pursuant t<y 
his direction, the bill of lading, and all the 
papers were made out to send the vessel to 
Falmouth for orders, and the goods were con- 
signed to Berenberg, Gossler & COj, Ham- 
bm'g. It was agreed that the vessel accord- 
ingly proceeded to Bangkok, was there load- 
ed, and then sailed for Falmouth, under tlie 
provision appended to the charter-party giv- 
ing the charterer that option. T^Tien she ar^ 
rived there she was ordered by Devens, who 
had previously reached London, to proceed 
to Boston, where she arrived January 22, 
1862, and on the 25th of the same month her 
cargo was entered for warehousing on behalf 
of the plaintiffs. The plaintiffs contended 
that section 5, c. 68, Acts 1861 (12 Stat 170), 
was operative in reference to the sugars; that 
the sugars were actually on shipboard and 
bound to the United States on the 5th of Au- 
gust, 1861, and therefore were liable to a 
duty of three fourths of a cent per pound, 
under section 5 (P), c. 68, Act 1861 (12 Stat. 
179). 

0. L. Woodbury and M. E. Ingalls, for 
plaintiff. 

The goods were bound to the United States?. 
What is the meaning of "bound to the United 
States," as used in the act of congress of 1861? 
Does it mean that tliese goods upon the 5th 
of August, 3861, were on their way to the 
United States, and in the most direct course 
between Bangkok and tliis country? Not by 
any means. It means simply this: that these 
sugars upon that day were intended for the 
markets of the United States, no matter 
when or by what route they were to be 
brought here. And all the plaintiffs have got 
to do is to furnish proof of that fact, such 
as would be sufficient to satisfy a jury of 
twelve men. Were these sugars, then, upon 
the 5th of August, 1861, intended for the mar- 
kets of the United States? It is apparent 
from the facts, that on the 5th of August, 
1861, these sugars in question, on board the 
Southern Cross, wore intended for the Unil. 
ed States market That this hitention was- 
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liable to be defeated by certain contingencies 
lias no weight, because those contingencies 
-did not take place, and the sugars did arrive 
here. Then arises the further question, 
whether the fact tliat these sugars wei;e im- 
ported by tlie way of Falmouth, not the most 
■direct course, can have any influence? Gant 
V. Peaslee [Case No. 5,212]; Millar v. Millar 
[Id. 9,546]; Grinnell v. Lawrence [Id. 5,831]; 
Wilbur T. Lawrence [Id. 17,635]. Again, if 
these sugars were not intended for the Unit- 
-ed States market, on the 5th of August, when 
was such intention formed? For the sugars 
are here, and they could not have come here, 
unless brought here intentionally by the im- 
porters. Was this intention formed at Fal- 
mouth? Then these sugars were imported 
from England, and the collector should have 
ascertained their value in the principal mar- 
kets of that country. That he did not do 
this, when the facts were fresh in his mind, 
and all the parties to the transaction before 
him, is convincing proof that he did not be- 
lieve at tliat time the theory which has since 
been devised in this case. The facts are in 
favor of the plaintiff upon this second prop- 
osition, and likewise the equities of the case. 
The fifth section of the act of congress of 
August 5, 1861, was not repealed upon the 
3d of May, 1862, but was in full force and ef- 
fect. It is not repealed by this statute by 
express words. Is it repealed by implica- 
tion? Repeals of statutes by implication are 
not favored, unless there is a positive repug- 
nancy between the two acts. The question 
to be considered then is this: Is there so 
clear a repugnancy between the act of con- 
gress of December, 1801, and the 5th. section 
of tlie act of August, 1861, that the earlier 
statute must give way to the latter? There 
is no repugnancy whatever, when we look at 
the intention of congress and the spirit of 
their legislation. In 1861, congress made" a 
radical cliange in .the spirit of its legislation 
as to the collection of duties on imports. 
Previous to that time congress had made the 
arrival of goods the date upon which new 
duties should attach. That is, if a new duty 
act happened to be passed upon the 20th of 
March, then all goods which arrived after 
the 19th of March were subject to the new 
duties. By this rule goods became subject to 
new rates of duties, not when the importation 
<;ommenced, nor when it ended, but in the 
midst of the act. In 1861, congress fixed 
the period of importation to be from the time 
when the goods were put on shipboard in 
the foreign country, until the duties were 
paid at the custom-house, and they also es- 
tablished the rule that legislation as to du- 
ties, whether increasing or decreasing them, 
should not operate upon goods in process of 
importation, unless it was so declared in spe- 
cific words. The first act of congress which 
inaugurates this policy is that of March 2, 
1861. The real preamble to this act is in the 
fifth section, which is also the enacting clause 
for that tariff. It is in these words: "There 



shall be levied, etc., on goods, wares, and 
merchandise, herein enumerated and provid- 
ed for, imported from foreign countries, the 
following rates and duties." 

The meaning of the words "imported from 
foreign countries" is given in the thirty-third 
section, and is there defined to mean goods 
whose importation had not commenced by 
going on ship-board. By saying in the thir- 
ty-third section that that act should not ap- 
ply to goods on shipboard or in warehouse, 
they say that the words of the enacting clause 
should be like this: upon goods as to which 
the act of importation has not commenced by 
going on shipboard, the following duties shall 
be levied, etc. The same language is used in 
the act of August 5, 1861. That this was the 
intention of congi'ess is further seen by the 
joint resolution of January 11, 1862. The 
act of December 24, 1861, increased the duties 
upon tea, coffee, and sugar. The treasury 
department consti'ued it to impose the new 
duties upon goods in warehouse, and the at- 
tention of congress was called to this con- 
struction, and they passed the joint resolution 
referred to, expressly negativing the idea that 
they intended these new duties to apply to 
goods in process of importation. By exam- 
ining the act of Jtdy 14, 1862 [1 Stat. 543], 
we shall find further and stronger proof of 
this intention. In the twenty-first section 
they expressly repeal a portion of the fifth 
section of the act of August, 1861, thus show- 
ing that they did not consider it repealed. 
The language in the first part of the section is 
very significant with reference to the matter 
under discussion. It is in these words: "Goods 
which shall remain in the public stores or 
bonded warehouse for more than three 
months from the date of original importa- 
tion, if withdrawn for consumption, and all 
goods on shipboard on the first day of Au- 
gust, shall be subject to the duties prescribed 
by this act" By the first section the act 
is to take effect on the 1st of August. Now 
if no change in legislation had been made by 
congress up to that time, why specify that 
goods on shipboai'd on the 1st of August 
should be subject to the duties imposed by 
that act? This would follow as of coiffse 
if the old system of legislation was in force. 
It must be clear to every mind that why con- 
gress particularly specified goods upon ship- 
boai'd in this section was because they 
thought the exigencies of the government 
needed these duties, and they could not be col- 
lected imless mentioned. 

G. S. Hilliajd and W. A. Field, for defend- 
ant. 

The date of the arrival of merchandise with- 
in the port of entry and discharge is the date 
of importation, and chapter second of the act 
of congress of 1861 (12 Stat. 330), took effect 
on December 24, 1861, the day of its passage; 
and all sugars arriving at a port of entry 
and discharge within the United States from 
a foreign port, on and after December 24, 
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1861, Tvere subject to the duties expressed in 
said act, wMeh are the duties actually lev- 
ied. U. S. V. Arnold [Case No. 14,469]; Id. 9 
Cranch [13 U. S.] 104; U, S. v. Vowell, 5 
Cranch [9 U. S.], 368. The only provisions 
of law relating to the duties on sugars, inter- 
vening between the acts of the 5th of Au- 
gust, 1861, and the 24th of December, 1861, 
are contained in section 1, c. 45, Acts 1861 
(12 Stat. 292). Section 33, c. 68, Acts 1861 
(12 Stat. 199), is in many respects similar to 
section 5, c. 45, Acts 1861 (12 Stat.), and the 
two are exceptional provisions in the statutes 
relating to customs. The phraseology in 
chapter 2, Acts 1861, to wit, "that from and 
after the date of the passage of this act, in 
lieu of the duties heretofore imposed by law, 
on articles hereinafter mentioned, there shall 
be levied, collected, and paid, on the goods, 
wares, and merchandise herein enumerated 
and provided for, imported from foreign coun- 
tries, the following duties and rates, that is 
to say," is substantially the same phraseology 
used in all acts relating to customs duties, 
passed since the establishment of the gov- 
ernment, some acts going into effect on the 
day of passage, and others on a day named in 
the act. Section 1, Act 17S9, (1 Stat. 24); 
section 1, Act 1790 (1 Stat. 24) ; section 1, Act 
1791 (1 Stat. 199); section 1, Act 1792 (1 Stat. 
259); section 1, Act 1794 (1 Stat. 390); Act 
1795 (1 Stat. 411); section 1, Act 1797 (1 Stat. 
503); section 1, Act 1800 (2 Stat. 84); section 
2, Act 1804 (2 Stat. 299); Act 1812 (2 Stat. 
768); section 1, Act 1816 (3 Stat. 310); section 
1, Act 1824 (4 Stat. 25); section 1, ^ct 1828 
(4 Stat. 270); section 2, Act 1832 (4 Stat 583); 
Act 1841 (5 Stat. 463); sections 1, 2, et seq. 
Act 1842 (5 Stat 549); sections 1, 2, et seq. 
Act 1846 (9 Stat 42); section 1, Act 1857 (11 
Stat 192); Act 1861 (12 Stat 178, §§ 5-25, 33); 
Resolution No. 15, § 2 (12 Stat. 252); Act 1861 
(12 Stat 292, c. 45, §§ 1, 5) the act being an act 
to provide increased revenue; Act of 1863 
(12 Stat 742); section 1 et seq. Act 1864 (13 
Stat 202); section 2 et seq. Act 1865 (13 Stat. 
493); Act 1866 (14 Stat 8); section 1, Act 
1866 (14 Stat 328); Act 1867 (14 Stat. 559). 

It thus appears that the time of arrival of 
goods within a port of entry and discharge is 
the date of importation, and the duties estab- 
lished by law at the time of such arrival are 
the duties imposed on such goods; that con- 
gress has not in general regarded the time of 
exportation in levying duties, and that sec- 
tion 33 of the act of March 2, 1861, and sec- 
tion 5, act of August 5, 1861, are exceptional 
in reference to regarding the time when 
goods were put on shipboard, and bound to 
the United States, as the time at which du- 
ties accrue; that in reference to tea, coffee, 
and sugar that exceptional policy was aban- 
doned by the act of December 24, 1861 (chap- 
ter 2, Act 1861); and in refei'ence to all 
goods by the act of July 14, 1862, c. 163, § 
21. Chapter 2, 1861, is entitled "An act to in- 
crease the duties on tea, coffee, and sugai*." 
Sections 33 and 35, ubi supra, do not purport 



to give a statutory definition of the word 
"imported" in the revenue sense; the lan- 
guage is not "that goods, wares, and mer- 
chandise shall be held to be imported when 
they are actually on shipboard and bound to- 
the United States." These sections leave the 
meaning of the phraseology— "there shall be 
levied, collected, and paid on goods, wares, 
and merchandise imported into the United 
States, the following duties, that is to say"— 
imaltered, and that meaning was established 
and well known. These sections are excep- 
tions in terms from the legal operation of 
such a phraseology. Chapter 2, 1861, ubi 
supra, does not in terms impose additional 
duties, but duties in lieu of duties, and con- 
tains no exceptions, and establishes a dutj' 
of two and a half and three cents on all 
brown and white sugars imported on and aft- 
er December 24, 1861. But even if tlie law 
were as the plaintiffs contend, the facts do 
not bring this case within the language of 
the said section five. The goods were not 
bound to the United States, and this fact 
alone is decisive. The sugars were consign- 
ed to J. Berenberg, Gossler & Co., of Ham- 
bTirg, and not to persons within the United 
States. Until after the order was given that 
the ■ Southern Gross should proceed to Bos- 
ton, these sugars were as truly bound to Lon- 
don, Hamburg, or Bremen, as to Boston or 
New York. These facts in this case are dis- 
tinguished from Gant v. Peaslee [Case No. 
5,212]; Millar v. Millar [Id. 9,546]; "Warren 
V. Peaslee [Id. 17,198] ; Grinnell v. Lawrence 
[Id. 5,831]; Griswold v. Maxwell [Id. 5,838]. 
See Sampson v. Peaslee, 20 How. [61 U. S.] 
571; Irvine v. Redfield, 23 How. [64 U. S.] 
170. The construction that a vessel must be 
actually bound, in the sense of actually pro- 
ceeding to the United States, gives force to 
all the words of the clause of section 5, and 
seems analogous to the construction put upon 
other clauses of the statutes relating to cus- 
toms. 

■ CLIPirORD, Circuit Justice. Raw sugaiv 
called "muscovado," and brown sugar, not 
advanced beyond the raw state, imder the act 
of the 2d of March, 1861, was subject to a 
duty of three foxu-ths of one cent per pound. 
Refined sugars were subject to two cents per 
poimd, whether loaf, lump, crushed, or pul- 
verized. 12 Stat. 479. All goods, wares, and 
merchandise, under the act of the 5th ot 
August, 1861, entitled "An act to provide in- 
a-eased revenue from imports," which were 
actually on shipboard and bound to the Un'ted 
States, wei*e subject to pay only such duties 
as were provided by law before, and at the 
time of the passage of that act. 12 Stat 203. 
Rates of duty on sugars were increased by 
the act of the 24th of December, 1861; and, 
the parties agree that the rates of duty as- 
sessed and collected in this case, are those 
expressed in that act, which went into effect 
at the date of its passage. The language of 
the provision is, "that from and after the date 
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of the passage of this act, in lieu of the duties, 
heretofore imposed hy law, on articles herein- 
after mentioned, there shall he levied, col- 
lected, and paid on the goods, wares, and 
merchandise herein enumerated and provided 
for, imported from foreign coimtries, the fol- 
lowing duties and rates of duty, that is to 
say," tea, coffee, and sugars, as therein classi- 
fied and provided. 

Observe that these "duties and rates of 
duty" are imposed in lieu of the duties here- 
tofore imposed by law on the articles therein 
mentioned. Direct repeal would be no strong- 
er, as it is expressly enacted that the increased 
duties and rates of duty shall be imposed in 
lieu of the duties heretofore imposed by law. 
Terms more explicit and comprehensive could 
not be employed, and the provision neither 
contains any exception, nor admits of any, 
without the necessity of resorting to positive 
legislation. 

Goods actually on shipboard, and bound to 
the United States at the date of the prior act, 
were specially exempted from its operation, 
and were only required to pay such duties as 
were previously provided by law; but the act 
of the 24th of December, 1861, xmder which 
the duties in this case were assessed and 
collected, contains no such exception, and 
there is nothing in any other act of congress 
which affords any support to the theory of 
the plaintiffs. 

Reference is made to the joint resolution ot 
the nth of January, 1862, as affording sup- 
port to that theory, but it is clear that it can- 
not be construed to have any such effect, as 
it is, expressly limited to goods warehoused 
at tlie date of the passage of the act, enti- 
tled "An act to increase the duties on 
tea, coffee, and sugar." Viewed as a pro- 
vision for one class of goods only, and that 
a different one from the importation in this 
case, the argument from it is rather against 
the theory of the plaintiffs than in their 
favor. "Expressio unius est exclusio al- 
terius." 

Suppose it were otherwise, however, and 
that it can be admitted that the provision iu 
the prior law, exempting goods actually on 
shipboard, and boimd to the United States at 
the date of the new enactment, was in full 
force, still we are of the opinion that the 
plaintiffs ought not to prevail, because it is 
clear, we think, that the goods constituting 
the importation in this case were not, on the 
5th of August, 1861, bound to the United 
States. Plaintiffs concede that they cannot 
prevail, unless the agreed statement shows 
that the goods were actually on shipboard at 
that date, and bound to the United States. 

Having come to the conclusion that the goods 
were not at that date bound to the United 
States, it is not necessary to decide whether, 
on the facts agreed, they were, or were not, 
actually on shipboard, and we express no 
opinion on that point Undoubtedly the case 
shows that the person who purchased the 
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goods expressed an intention to make the pur- 
chase, and ship the goods to the United 
States; but the record contains the most ple- 
nary evidence that he changed his mind, and 
that the goods were actually purchased, 
shipped, and forwarded to Falmouth, without 
any definite intention to import them here, 
and with the right expressly reserved to dis- 
charge at London, Hamburg, or Bremen. 
They were invoiced in the name of a foreign 
house, and consigned to Berenberg, Gossler &, 
Co., of Hamburg. Bills of lading were signed 
by the ma'ster, wholly inconsistent with the 
theory of the plaintiffs, and the vessel actual- 
ly cleared for Falmouth, and for orders. The 
shippers were bound by the chai-ter-party to 
make their election before the ship sailed, 
and they made it as reguired, and gave no- 
tice in writing. 

Other questions were discussed at the bar, 
but in the view of the case we have taken it 
is not necessary to examine them, as the 
points actually decided dispose of the con- 
troversy. The duties were correctly comput- 
ed and properly collected, and according to 
the agreement of the parties, there must be 
judgment for the defendant, with costs. 
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GOTTFRIED et al. v. BARTHOLOMAB 
et al. 

[3 Ban. & A. 308; 8 Biss. 219; 13 O. G. 1128; 

JMorw. Pat. Inv. 16T; 10 Chi. Log. 

News, 388; 6 Reporter, 390.] i 

Circuit Court, N. D. Illinois. June 24, 1S7S. 

Patent— ANTICIPATION— Infkixgement. 

1. A simple, economical invention is not' an- 
ticipated by a complex and expensive one. A 
stationary apparatus for surface-coating the in- 
terior of barrels, in which an air blast is forced 
up through a grate fire, and the escaping gases 
and products of combustion discharged into the 
barrel, to heat its surface, is not anticipated by 
a device wherein the air blast circulates through 
heated pipes, and passes thence into the barrel. 

[Cited in Gottfried v. Phillip Best Brewing 
Co., Case No. 5,633; Same v. Crescent 
Brewing Co., 9 Fed. 762; Crescent Brewing 
Co. V. Gottfried, 128 U. S. 165: 9 Sup. Ct 
85.] 

2. Letters patent No. 42,DS0, issued to John 
F. T. Holbeck and Matthew Gottfried, May 
3rd, 1864, for an improved mode of pitching 
barrels, Jtdd to be valid, and to be infringed by 
round, portable machines producing and apply- 
ing a similar blast for a similar purpose. 

[In equity. Bills- by Matthew Gottfried and 
others against Frank Bartholomae and others 
for the alleged infringement of a patent.] 



1 [Reported by Hubert A, Banning^sq., and 
Henry Arden, Esq., and by Josiah H. Bissell, 
Esq., and here compiled and reprinted by per- 
mission. Merw. Pat. Inv. 167, and 6 Reporter, 
390, contain only partial reports.] 
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Banning & Banning, for complainants. 
Jussen & Anderson, for defendants. 

BLODGETT, District Judge. Thesearesults 
broughtbjthe complainantsastlie owners of a 
patent issued by tlie United States to J, F, T. 
Holbeclc and M. Gottfried, dated May 3, 1864 
[No. 42,580], for an improyed mode of pitcliing 
tiae inside of barrels. The complainants' in- 
vention consists of a device by wbicli air is 
driven through fire by a fan or blower, where 
it becomes heated to a high temperature, whence 
it is forced by the blast into the barrels so as 
to heat the inside of the barrels sufficiently 
to melt the pitch or resin, which is used for 
the purpose of pitching the insides, so that it 
will readily flow into the cracks or pores of 
the wood. The cask is then closed and rolled 
until the melted resin has covered the entire 
inner surface. The complainants' device is a 
furnace, with grate bars in the bottom upon 
which the fire is built with anthracite coal or 
any other combustible; underneath the grate 
bars comes a pipe, to whicfi is attached a fan 
or blower by which the blast of air is driven 
into and up through the ignited combustible 
—coal or wood, as the case may be— into the 
dome or air chamber over the grate, and from 
this air chamber a nozzle projects, to which 
the cask or barrel to be pitched is attached, 
by the nozzle being inserted in the bung hole, 
so that the air, which becomes heated by be- 
ing forced through the fire, is expelled through 
the nozzle into the cask, thereby heating the 
inside of the cask to such an extent as to 
melt the pitch or resin. 

The defendants' two devices embody appli- 
cations of the same principle. One is a porta- 
ble device in which the fan or blower is at- 
tached by a pipe at the bottom; the air is 
driven through the fire, there being a gi-ate 
bar in the bottom, and the cask is attached 
upon the pipe. This is called the "Yogt iXa- 
chine." The other, also portable, involves 
the same principle, but is so adjusted as to re- 
ceive a larger number of casks, the casks be- 
ing suspended upon hooks so that the air 
nozzles fit into tlie bung holes, and the air is 
driven into them. This is known as the 
"Shlaudeman Machine." The object of all 
these devices is simply to coat the inner sur- 
face of the cask with pitch or resin, so as to 
make it more capable of holding liquids, es- 
pecially ales and beers. 

It must be admitted, I think, that the de- 
vices—that of the complainants and those used 
by the defendants— are alike in their mode of 
operation and effect There is no substantial 
difference in the principle upon which they 
operate; they both accomplish the same end 
by substantially the same means; that is, a 
blast of air driven through the fire and escap- 
ing into the cask. The defendants contest the 
novelty of the complainants' device, and in 
support of their position rely upon a patent 
granted in England to Robert Davison and 
William Symington in November, 1843, and 



upon the various devices for producing a hot 
air blast in furnaces, such as the Neilson 
blast and the various other hot air blasts used 
in smelting furnaces, where heated air is 
driven into the furnace for the purpose of se- 
curing a higher degree of heat and increasing 
the melting power of the furnace. 

The Davison and Symington device was 
specifically arranged for the purpose of 
cleansing barrels. We have no model of that, 
but we have the specifications and drawings 
in connection with it. They show an arrange- 
ment for cleansing the inside of casks and 
barrels, and the inventors specially say that 
it is adapted to the cleansing of beer and ale 
caslcs particularly, so as to renovate them and 
make them available for further use. That 
device combined several applications. One 
was the use of hot air which was driven into 
the cask by a blast, in the same manner as in 
this ease, except that the air was heated by 
being driven through heated tubes; that is, a 
nest or group of iron pipes was arranged in a 
furnace, and the pipes becoming hot, the air 
was driven through them into the cask, where- 
by the inner side of the cask became heated. 
By that it was claimed the must and various 
impurities were expelled. The same device, 
also, combined a mechanism for introducing 
a rough chain into the inner side of the bax*- 
rel, and shaking or rolling the barrel with tlie 
chain inside, whereby the barrel was cleansed 
of impurities which stuck to the inside. Some- 
times, instead of using the chain, they used 
gravel or any other substance by which at- 
trition upon the inside of the cask could be 
obtained. A further device was connected 
with the same mechanism for driving steam 
at a high temperature into the cask for the 
purpose of still further cleansing. 

All these devices were intended really to 
cleanse the inside of the barrel, and not to 
pitch it; but it is obvious that heating the 
inside of the barrels, so as to melt the pitch, 
could have been accomplished by the Davison 
and Symington process; that is, when you 
once conceive the idea of the necessity of the 
pitching or coating the inside of the barrel 
with any substance susceptible of being melt- 
ed, it could be heated by the Davison and 
Symington process as readily as by the com- 
plainants' process; but the mechanism, it is 
noticeable, by which the heating was obtained 
is widely different. 

The complainants' process is, perhaps, the 
simplest process by which air can be heated 
and then driven into casks, and so simple that 
one can hardly deny that they should have a 
patent upon it if they were tlie first to invent 
it. All you have to do is to apply a simple 
fan or blower, and drive .the air through the 
fire. What the fire does not consume will, 
of course, escape into the cask in a heated 
condition, heated to the extent of the inten- 
sity of the fire. And one of the merits, so to 
speak, of the device is that by the very 
process of blowing or driving the air through 
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the fire, you increase the hitensity of the fire, 
and therefore the intensity of the heat of the 
air T\'hich escapes into the cask. It is true 
that with the heated air tyUI go some smolie 
and the products of combustion, such as the 
carbonic acid gas, etc., but for the purpose 
for which the complainants apply their de- 
Tice, that is not objectionable— the only object 
being to get the inner surface of the cask heat- 
ed sufficiently to melt the resin or other sub- 
stance with which it is desired to coat it. That 
is accomplished by this process readily. And 
while, as I have already said, the Davison 
ixnd Symington process may produce the same 
results, yet they produce them by a different 
"mechanism and a mechanism much more 
costly; it costs much more to make a ma- 
chine, and fully as much if not more to 
operate it; you would have to produce heat 
enough in your furnace and around your 
pipes to make the air sufliciently.hot, and 
then keep up that heat by an additional blast 
of air into your furnace in addition to the 
blast which drives the air into your cask. 
So that the two mechanisms, while they pro- 
duce the same result and reach the same end, 
do it by two different processes. Therefore, 
I do not think the Davison and Symington de- 
vice anticipates the complainants'. 

As I have already stated, the defendants' 
devices are but other forms of the complain- 
4ints' device. The complainants drive their 
.air by a fan or blower through the fire upon 
tlie grate bars, into the cask to be heated; the 
defendiints do the same and by substantially 
the same mechanism. The method of attach- 
ing the pipe at the bottom, or anywhere be- 
low the grate bars is the same, and undoubted- 
ly an infringement of the complainants' pat- 
ent. 

It is urged that the Shlaudeman device is 
different, because that is a device by which 
the air can be driven directly from the fan 
or blower into the cask. That would simply 
drive cold air in, or at the most the air would 
^)uly .become heated to the extent of what- 
ever heat there was in the chamber over tlie 
fire, as the air would not pass through the 
grate bars. But in so far as this machine pro- 
vides for driving the air through the fire by 
turning a cock and closing the direct entrance 
into the chamber above the fire, the moment 
the upper aperture is closed, it becomes the 
complainants" machine to all intents and pur- 
poses. 

I therefore find, that the infringement is 
clearly made out and that the -complainants 
are entitled to the relief claimed. Injunc- 
tions will accordingly be granted, and ref- 
erences ordered to the master to take proof 
and report the damages the complainapts have 
sustained by the defendants' infringement 

[For other cases involving this patent, see 
Gottfried v. Phillip Best Brewing Co., Case 
No. 5,633; Same v. Crescent Brewing Co., 9 
Fed. 762; Same v. Miller, 10 Fed. 471, 104 U. 
a 521.] 
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GOTTFRIED et al. v. PHILLIP BEST 
BREWING CO. SAME v. BLATZ. 
SASIE V. .TOSBPH SOHLITZ BREWING 
CO. SAME V. OBERMANN et al. SAME 
V. FORTUNE et al. SAME v. BAR- 
THOLOMAE et al. SAME v. SCHOEN- 
HOFEN. 

[5 Ban. & A. 4; i 17 O. G. 675.] 

Circuit Court, E. D. Wisconsin. Dec. 1, 1879. 

Patents— Joist Isvestion — Changes in Origi- 
nal Inventiox—Specifioatiox— "Improved 
Mode op Pitching Barrels. " 

1. To overthrow the presumption of joint in- 
vention raised by the filing of a joint application 
upon a joint oath, the evidence must be clear 
and unequivocal. . 

[Approved in Consolidated Bunging Apparatus 
Co. V. Woerle, 29 Fed. 451. Cited in Edi- 
son Electric Light Co. v. Beacon Vacuum 
Pump & Electrical Co., 54 Fed. 693.] 

2. Joint invention is the result of mutual con- 
tributions of the parties; and, if one suggests an" 
idea in a general way and the other falls in 
with it, and, by his aid, develops and gives defi- 
nite practical embodiment to it, the two may be 
considered joint inventors. 

3. If a patented machine is torn down and 
afterwards rebuilt, and, in the rebuilding, chan- 
ged so as to lose its identity and become sub- 
stantially a new construction, its owner will not 
be authorized to use it under a license limited to 
the original machine. 

4. Features of construction indispensable to 
the operation of a machine for the purpose for 
which it is intended, cannot be disregarded in 
determining whether such machine anticipates 
a subsequent patent. 

5. The description in a prior patent or publi- 
cation, to anticipate a subsequent patent, must 
embody substantially the same organized mech- 
anism, operating substantially in the same man- 
ner as that described in the patent claimed to 
have been anticipated. 

6. Old instruments placed in new and differ- 
ent organizations, producing in such situation 
different results, or the same results by a new 
and different mode of operation, do not prevent 
such newly organized mechanism from being 
patentable. 

7. To justify a court in overthrowing a patent 
granted for what appears to be a new and use- 
ful invention or improvement, on the ground 
that the device has been anticipated by another 
and earlier invention, the court should be well 
satisfied by clear and credible testimony, that 
the alleged earlier invention actually existed; 
that it was a perfected device, capable of prac- 
tical use, and that it was embodied in distinct 
form, and carried into operation as a complete 
thing, and was not merely an unperfected or 
abandoned experiment. 

[Cited in Gottfried v. Crescent Brewing Co., 
9 Fed. 763; Crescent Brewing Co. v. Gott- 
fried, 12S XT. S. 165, 9 Sup. Ct 85.] 

8. A rude machine constructed for the pur- 
pose of experiment, and subsequently broken 
up, desei'ted, and abandoned, cannot be regard- 
ed as such a perfected invention as will defeat 
a patent. 

9. Particular changes may be made in the 
construction and operation of an old machine, so 
as to adapt it to a new and valuable use not 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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known before, and to which the old machine had 
not been, and could not be, applied without 
those changes; and, imder these circumstances 
and conditions, if the machine, as changed and 
modified, produces a new and useful result, it 
may be patentable and upheld under existing 
laws. 

10. Claims containing words referring back 
to the specification, must be construed in the 
light of the explanations contained in the speci- 
fication. 

11. A claim to "the application of heated air, 
under blast, to the interior of casks, by means 
substantially as described and for the purposes 
set forth," embraces the particular means and 
mode of operation described in the specification. 

12. The validity of letters natent No. 42,580 
granted to Matthew Gottfried and J. F. T. Hol- 
beck. May 3d, 1864, for an improved mode of 
pitching barrels, reaffirmed. 

[Cited in Gottfried v. Miller. 10 Fed. 472.] 

[These were bills in equity brought by 
Matthew Gottfried and others against the 
•Phniip Best Brewing Company, and against 
Valentine Blatz, the Joseph Schlitz Brewing 
Company, Jacob Obermann and others, 
Peter Fortune and others, Frank Bartholo- 
mae and others, and Peter Schoenhofen.] 

Banning & Banning, for complainants. 
Finches, Lynde & Miller and Jussen & An- 
derson, for defendants. 

DYER, District Judge. The Issues and 
History of Cases.— These are cases involving 
the validity of a patent issued to complain- 
ants, as the alleged inventors of an improve- 
ment in pitching barrels. The four first en- 
titled cases were commenced and are pend- 
ing in this court. The three other cases 
are pending in the circuit court of the United 
States for the Northern district of iJuinois, 
and, as aU involve the validity of the same 
patent, it was stipulated that all shouia be 
heard together and decided by the court in 
this district, and that the same decrees might 
be entered in the cases in Illinois that should 
be entered in the cases pending in this court. 
The bills in all the cases are similar, alleg- 
ing that complainants Gottfried and Holbeck 
were the original and first inventors of a 
new and useful improvement in pitching 
barrels; that letters patent were issued to 
them, dated May 3, lbt>4 [No. 42,580], and 
that the defendants are infringers; and the 
prayers of the bills are for injunctions and 
accounts. 

The answers of the defendants in the 
cases pending in this court deny that Gott- 
fried and Holbeck were the original invent- 
ors of the alleged improvement or device, 
and present issues as to the validity of com- 
plainants' patent. As further defences, it is 
alleged that complainants' invention is an- 
ticipated, first, by a mechanism used by one 
Samuel Pierce, at Greenfield, Massachusetts, 
in the soldering business; second, by what 
is known as the Beck machine; third, by the 
Davison and Symington patent, granted in 
England in 1843; fourth, by a patent granted 



in England to Charles Pierre De Vaux in 
1835; fifth, by the Neilson patent, granted in 
England in 1828; sixth, by a patent granted 
in England to George Hinton Boville in 1846; 
seventh, by the Cochrane and Galloway 
patent, granted in England in 1818. Further 
defences are interposed to the effect that the 
description of complainants' invention, as set 
forth in the specifications annexed to the let- 
ters patent, is incomplete and ambiguous; that 
complainant Holbeck was not a joint inventor 
with complainant Gottfried; that complain- 
ants' apparatus is an old invention applied 
to a new use and object, and that this new 
use and object are analogous to the use and 
object to effect which such invention had 
been previously notoriously used; and in- 
fringement by the defendants is denied. 

The original answers in the Illinois cases 
also deny that Gottfried and Holbeclx are 
the original and first inventors of their de- 
vice. They further set up the Neilson patent 
and the Davison and Symington patent as 
anticipating complainants' invention, and in- 
fringement is denied. The cases in IHinois 
were brought to final hearing, and, in June, 

1878, a decree was entered in favor of com- 
plainants. Afterwards, and at the Decem- 
ber term, 1878, on motion, the decree was 
opened and the defendants allowed to make 
further defences. On the 4th day of March, 

1879, the defendants in those cases filed 
amendments to their answers, in which it 
was averred that complainant Holbeck was 
not a joint inventor with Gottfried of hie de- 
vice which they alleged was their invention, 
and in which the defendants set up anew 
the Davison and Symington patent, and als» 
the patent issued to De Vaux, as anticipat- 
ing complainants' patent. The defendant 
Schoenhofen, in his amended answer, also 
alleged that about the 12th day of April, 
1877, complainant Holbeck gave him full 
license to use and operate the pitching ma- 
chine which was then in use in his brewery. 

From the issues made by the bins- and 
original answers in the Illinois cases, and 
from the opinion of Judge Blodgett— Gott- 
fried v. Bartholomae [Case No. 5,632],— it is 
evidentthat the contest in those cases was up- 
on the questions as to whether complainants* 
patent was anticipated by the Davison and 
Symington, and the Neilson patents, and as 
to whether the devices employed by the de- 
fendants in those cases were infringements of 
complainants' patent. The court held that 
complainants' patent was not anticipated by 
the two patents mentioned, and that the de- 
vices used by the defendants in those cases, 
including what are known as the Vogt ma- 
chine and the Shlaudeman machine, infrin- 
ged complainants' patent. 

The application for a rehearing in the Illi- 
nois cases was based upon affidavits to the 
effect that complainant Holbeck was not a 
joint inyentor with complainant Gottfried of 
the invention covered by their letters patent, 
and that complainants' patent was antici- 
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pated by the patent to De Vaux, issued in 
1835, all otwMcli was claimed to be newly 
discovered evidence which came to the 
knowledge of the defendants in those eases 
subsequent to the entering of the decree sus- 
taining complainants' patent. And, from the 
opinion of Judge Blodgett opening the de- 
crees and granting a rehearing, it appears 
that such action was taken to enable the de- 
fendants in the Ulinois cases to interpose, as 
new defences, the claims that Holbeck was 
not a joint inventor with Gottfried, and that 
their patent was anticipated by the De Vans 
patent, and these, together with the claim by 
the defendant Shoenhofen, that he obtained 
from the complainant Holbeck a license to 
use and operate the pitchipg machine in nse 
in his brewery, constitute the additional de- 
fences set np by the defendants in the Il- 
linois cases in their amendments to their 
original answers, which were filed after 
the decree was opened and the re-hearing 
granted. 

Complainants' Invention.— Complainants' al- 
leged invention consists of an improvement in 
pitching barrels, or, more.-accurately speaking, 
in heating barrels preparatory to the opera- 
tion of pitching them; the object of the inven- 
tion being the preparation of casks or barrels 
for receiving pitch to render them impervious 
to the air, by subjecting them to blasts of 
highly heated air by means of an apparatus 
which is described as consisting of a furnace 
which has a vertical central opening through 
it. Near the base of the furnace is a grate, 
beneath which is an ash pit, and above which 
is a fire-chamber covered by a lid. An open- 
ing is made through the side of the furnace, 
which forms an external communication with 
the internal chamber, either below or above 
the grate. This opening communicates with 
a fan case, arranged outside 'the furnace, and 
which is furnished with a series of rotary fans 
which may be rotated by any convenient mo- 
tive power. The movement of the fans cre- 
ates a blast of air which is carried into the 
furnace chamber through the opening which 
communicates with the chamber, and through 
the fire on the grate, and which is allowed 
to escape through a passage near the top of 
the furnace. Between this passage and the 
cask which it is desired to heat, a communi- 
cation is formed by means of a detachable 
pipe. This pipe enters a short tube which 
passes through and is affixed to a covering 
plate, which is employed to close or partially 
close the opening in tiie head of the cask by 
adjusting it on the inner side of the cask 
head. By tliis apparatus, the heated products 
of combustion are forced into the cask, and, 
when the interior of the cask is thus subject- 
ed to heat, it is claimed that, as melted resin 
or other substance is applied, it will thorough- 
ly permeate the pores and interstices of the 
inner surface. 

The patentees claim as new: First, the ap- 
plication of heated air under blast to the in- 
terior of casks by means substantially as de- 



scribed, and for the purposes set forth; sec- 
ond, the use of a removable conductor, in 
combination with a furnace and blowing ap- 
paratus, arranged and operating substantial- 
ly as described; and third, the tube-holding 
plate in combination with' the removable pipe 
and blast furnace, substantially as and for 
the purposes described. 

Taking up the questions involved in suita- 
ble order: 

1. Joint Invention.— "Were Gottfried and 
Holbeck joint inventors of the device covered 
by their patent? The application for the pat- 
ent, and the oath accompanying the same, 
afiirm that these parties jointly invented the 
device for which they sought to secure let- 
ters patent, and the patent was issued to them 
jointly. To overthrow the presumption of 
joint invention, created by the filing of a joint 
application upon a joint oath, the evidence 
should be clear and unequivocal. It is true, ' 
that, where a device or combination is claim- 
ed to have been the joint invention of two or 
more parties, and the question arises for de- 
termination upon evidence, it must appear 
that it was the product of their mutual sug- 
gestions and joint efforts, for joint invention 

is the result of the mutual contributions of, 
the parties. And, if one suggests an idea in a 
general way and the other falls tn with it, 
and by his aid develops it and gives it defi- 
nite practical embodiment, the two may be 
considered joint inventors. Chase v. Chase,. 
Com.. Dec. 1873, p. 99. / 

Upon the whole testimony bearing on the 
question, and without entering upon an analy- 
sis of it in detail, I am of opinion that both 
the mechanism and application of the prin- 
ciple involved in its operation are shown to 
have been the product of the mutual sug- 
gestions and experiments of these parties, and 
that they took an equal interest tn perfecting 
and patenting the invention, so that in a just 
sense it may be said to be the product of their 
joint ideas, suggestions, and experiments. 

2. Claim of License by Defendant Schoen- 
hofen,— As to the defendant Schoenhofen's 
claim that he has a license to use the invention 
covered by complainants' patent The evi- 
dence shows, that a stationary pitching ma- 
chine was built in 1863, at the brewery of 
Gottfried and Schoenhofen. Subsequently, 
Gottfried sold his interest in the brewery and 
business, including the pitching machine, to 
Schoenhofen, and it is claimed by the latter 
that he is now using that machine, and has 
the right- so to do by virtue of his purchase 
from Gottfried, and under the implied, if not 
express permission of Gottfried and Holbeck. 
The determination, therefore, of the question 
as to whether Schoenhofen has the right of a 
licensee, would seem to depend upon the iden- 
tity of the machine which he is now using, 
with that which he thus purchased from Gott- 
fried, and upon this question, in the light of 
the evidence, I think there can be no doubt. 
Schoenhofen testifies that the machine built 
in the brewery in 1S63, was there after the 
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dissolution of thei partnership; that he bought 
It with the remainder of Gottfried's interest 
in the hrewery, and used it for three or four 
years thereafter; that he erected a building at 
the place where the old machine stood, and 
that he -was ottliged to tear down the machine 
to secure necessary room; that this was done 
in 1S71; that he moved such parts of the 
original machine as could be used, to another 
place, and that he put up another machine 
•consisting of parts of the original machine. 

Without going into the evidence in detail, it 
is enough to say that it tends clearly to es- 
tablish the fact that the machine which the 
defendant Schoenhofen is using, and which 
he claims he has a right as licensee to use, is 
substantially a new construction; that the 
identitj' of the original machine built at the 
brewery in 1863, has been destroyed, and that 
the evidence does not disclose such facts as 
satisfy my mind that Gottfried and Holbeck 
have expressly or impliedly given to Schoen- 
hofen license or permission to use the machine 
which it is understood he has now in opera- 
tion. 

3, Cochrane and Galloway Patent.— In con- 
testing the novelty of complainants' device, 
defendants have introduced an English pat- 
ent issued to Cochrane and Galloway in 183 S, 
in which is described an invention for "work- 
ing or mailing a manufacture, being a ma- 
chine for removing the inconvenience of 
smolie or gases generated in furnaces or fire 
places by the ignition or combustion of coals 
or other inflammable substances, and in cer- 
tain cases for directing the heat and apply- 
ing such smoke or gases to various useful 
purposes." 

The mechanism described in the specifica- 
tions and drawings accompanying this pat- 
ent is very complicated, and bears no re- 
semblance to that of complainants. The in- 
vention consists of an improved air-tight 
stove, furnace or fire place, in which com- 
bustible substances may be used to generate 
and convey heat by the ignition and com- 
bustion of such substances, and with ap- 
pliances for permitting the entrance, and 
preventing the escape of, atmospheric air or 
gas into or from the same, except by the 
means formed for the introduction and exit 
■of such air or gas by means of pumps, 
valves or other suitable machinery, capable 
of supplying the machine with atmospheric 
air to keep up ignition and combustion, and 
at the same time to force out any smoke or 
gas so generated against any required re- 
sistance or pres^mre. 

The inventors describe their invention as 
of a three-fold character. The first part of 
it is for removing the inconvenience of 
smoke or gases by the ignition or combus- 
tion of inflammable substances; the second 
part is, in certain cases, for directing the 
beat so generated, and the third is for ap- 
plying such smoke or gas to various useful 
pm-poses. And the inventors, in their speci- 
fications, say that their mechanism has in 
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view the condensing and dissipating of 
smoke and gas generated in air-tight stoves, 
f m'naces or fire places. 

Upon a careful examination of the Coch- 
rane and Galloway invention, as it is de- 
scribed in the patent, I am unable to dis- 
cover that it involves what may be prop- 
erly called a hot blast. One of its objects 
is the heating of boilers containing water, 
with which there are cold and hot water 
pipe connections; and so essentially differ- 
ent is this mechanism from complainants', 
and, so far as I can judge, so widely dis- 
similar are the objects of the different inven- 
tions and the uses for which they are de- 
signed, that I do not think complainants' 
device should be regarded as anticipated by 
the Cochrane and Galloway invention. 

4. Boville Patent.— The same must be said 
of Boville's invention, a patent for which, 
granted in 1846, has been put in evidence, 
and which invention relates, first, to an ar- 
rangement of apparatus for heating the blast 
from the flames passing off from the top 
or tunnel head of blast furnaces; second, to 
an improved mode of heating the air or blast 
by blowing the same partly through and 
partly over the fire in a closed retort or 
fire-proof chambei*. This invention was in- 
tended to be employed in the manufacture 
of iron, and is described as an improved 
method of puddling iron and calcining the 
iron ore. Two claims are made by the in- 
ventor. Under the first claim, cold air is 
carried in thin cm-rents through air cells, 
absorbing heat in its passage through such 
cells from the fiame of the fm-nace. By this 
ari'angement, the air is brought into con- 
tact with a heated surface, and absorbs 
heat therefrom. Under the second claim, 
the heating apparatus is so arranged that 
part pf the air 'may pass through the fii-e 
and part over it, and with a furnace having 
fire bai-s w^orking with water, in order that 
the character of the heated air, and its ef- 
fects in the fm-nace may be varied. Cold 
air mixes with the products of combustion 
and vapor of water supplied from the water 
troughs of the fire bars. 

It is evident from this description of Bo- 
ville's invention, that it does not involve the 
production of the same character of heated 
air or gases as are produced by the opera- 
tion of complainants' device. To produce 
the results intended by the first claim of 
the Boville patent, it is evident that the 
mechanism and its methods of generating 
heat are wholly unlike that of complain- 
ants', for, by the Boville invention, the cold 
air passes in thin currents through air cells; 
and is heated by absorption in its passage 
through such cells; and, looking to the sec- 
ond claim, although the air may in part 
pass through and in part over the fii-e, it 
mixes not only with the products of combus- 
tion, but with the vapor of water which is 
produced by certain apparatus connected 
with the fire bars. And it seems apparent 



[10 Fed. Cas. page 845] 



(Case No. 5,633) GOTTFRIED- 



that neither the construction nor purpose of 
this invention is to such a degree analogous 
to that of complainants' device, as to sus- 
tain the conclusion that the latter is antici- 
pated by the former. 

5. Pewterer's Hot Blast— As to the so- 
called pewterer's hot blast, the only testi- 
mony offered in support of the claim that 
Gottfried and Holbeck's invention was an- 
ticipated by the use of a hot blast for solder- 
ing pui'poses, is that of James D. Pierce, 
■vvho says that he has seen or known in use 
a hot air blast, where the cold aii* was blown 
in upon the fuel or flame and out through 
a hot air pipe; that it was used in Green- 
field, Massachusetts, for the pm-pose of sol- 
dering pewter of Brittania ware, by his 
gi-andfather, Samuel Pierce, forty or forty- 
five years ago, and that, he, the witness, 
worked the bellows for the hot blast. And 
he says he has not seen such blast used at 
any place since that time. The witness 
must have been, according to his present 
age, only eleven or twelve yeai's old at the 
time referred to. He gives no description of 
the mechanism. by -ft'hich the hot air blast 
was produced or used, and I do not deem 
the testimony adequate to establish the 
claim that complainants' invention was an- 
ticipated by the use of a hot blast by Pierce. 

6. Davison and Symington Patent— In con- 
tending that complainants' device does not 
possess the merit of novelty, defendants 
sti'ongly rely upon an English patent, grant- 
ed in lSi3, to Robert Davison and William 
Symington, which was a device designed 
and arranged for cleansing barrels. 

So far as the defendants in the Illinois 
cases invoke this device as anticipating that 
of Gottfried and Holbeck, it might be well 
held that the point is adjudicated by the de- 
cision of the circuit court in the Northern 
district of Illinois, rendered in those cases, 
in which the Davison and Symington patent 
is considered, and is distinctly held as not 
anticipating complainants' patent. The ques- 
tion is, however, an original one in the cases 
pending in this court, and the defendants in 
those cases are, therefore, entitled to have it 
considered as an original question here. 

The invention is described in the specifi- 
cations as "a method of cleansing, purifying 
and sweetening casks, vats and other ves- 
sels;" and the object of the invention is to 
free the wood of which casks and other 
like vessels are constructed, while in course 
of manufacture and in an unfinished state, 
from any injurious coloring or flavoring 
matter with which it may be impregnated, 
and to remove from .casks and barrels, after 
they have been in use, any mould, must or 
other injurious substances which may col- 
lect on the inner surface, by exposing the 
same to the action of rapid currents of hot 
air. And where a very high temperature is 
found necessary to purify the casks, steam 
may be inti-odyced with and in addition to 
the hot air. This device is well described in 



the opinion delivered by Judge Blodgett in 
the Illinois cases, in which he says: "That 
device combined several applications; one 
was the use of hot air, which was driven into 
the cask by a blast, in the same manner as 
in this case, except that the air was heated 
by being driven through heated tubes— that 
is, a 'nest or group of iron pipes was ar- 
ranged in a furnace, and the pipes becoming 
hot, the air was driven through them into 
the cask, whereby the inner side of the cask 
became heated. By that it was claimed the 
must and various impurities were expelled. 
The same device, also, combined a mechan- 
ism for introducing a rough chain into the- 
inner side of the barrel, and shakihg or roll- 
ing the barrel with the chain inside, where- 
by the barrel was cleansed of impurities- 
which stuck to the inside. Sometimes in- 
stead of using the chain, they used gravel or 
any other substance by which attrition upon 
the inside of the cask could be obtained, A 
further device was connected with the same 
mechanism for driving steam at a high tem- 
perature into the cask for the purpose of 
still further cleansing," 

The mechanism described in the Davison 
and Symington patent, and a model of which 
has been put in evidence, is a furnace with 
horizontal pipes extending along its side, and. 
"pipes of a horse-shoe form which rise ver- 
tically from the horizontal pipes and com- 
municate therewith." There are two pass- 
ages, One "for the inlet of atmospheric air 
from the fan blower or other impelling ap- 
paratus;" and another "for the outlet of the 
heated air from the pipes," and "nozzles- 
through which the heated air rushes into 
the casks or other like vessels," 

The Davison and Symington device is 
much more complicated that complainants', 
and the two were designed for different pur- 
poses. As before stated, the apparatus for 
heating the air described in the English 
patent, consists of a series or group" of pipes, 
bent in the form of a horseshoe, which are 
heated by the external application of heat, 
and through which the air passes and thus 
becomes heated before its escape into the 
cask. By this means, the air is not brought 
into immediate contact with the fire. If the 
Davison and Symington device could be em- 
ployed to heat barrels for the purpose of 
pitching them, it is evident that such result 
would be produced by a wholly different 
mechanism and different process from those 
which are employed by complainants. The 
peculiarity of the Gottfried and Holbeck -in- 
vention is that, by the use of their mechan- 
ism, the air is carried directly through the 
fire, by means of which the element of oxygen 
is eliminated; whereas the Davison and 
Symington device provides for a blast of 
pure air, which is driven through heated 
tubes, and then forced into the barrel. An- 
other of the peculiarities of complainants'" 
device, as stated by Judge Blodgett in his 
opinion, is, "that by the very process of 
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blowing or driving tlie air through the fire 
you increase the intensity of the fire, and, 
therefore, the intensity of the heat of the 
air which escapes into the cask." 

The mechanism of the two devices being 
radically different in consti'uction, and the 
methods of heating the air being also dis- 
similar, I think it is plain that the blasts pro- 
duced by the Davison and Symington device, 
and by the Gottfried and Holbeck device, 
must be chemically different. The chemical 
constituents of complainants' blast, as stated 
by some of the witnesses, are nitrogen, car- 
bonic acid gas, highly heated steam, and 
perhaps a little unconsumed oxygen, the 
presence of the latter depending upon the 
regulation of the current of entering air; 
and a great merit of complainants* process 
would seem to be, that the removal of the 
oxygen removes the danger of burning the 
cask or barrel in heating it, for oxygen being 
essential to combustion, injurious bm-ning 
could not take place in its absence. The 
pure air blast of the Davison and Symington 
patent, it would appear, would contain the 
original constituents of air, for the reason 
that it had not come in direct contact with 
the fire, but was heated by external heat 
applied to tubes thi-ough which it passed, and, 
therefore, tlie blast would tend to injure the 
cask, although the introduction of steam 
would undoubtedly diminish the injurious 
effects of the oxygen of the air upon the 
cask. 

Now, the question is, does the Davison and 
Symington device, which confessedly is 
much older than complainants', produce, by 
substantially the same mechanism, the same 
or substantially the same character of heat- 
ed air, or heated gases, which are injected 
into the cask for the purpose of heating it, 
that are produced by the Gottfried and Hol- 
beck device? The evident object of the lat- 
ter device is to generate and apply to the in- 
terior surface of a cask or barrel, heat of such 
a character and so intense in degree that the 
pitching of the barrel may be speedily and 
effectually done, -without burning the bar- 
rel or impairing the properties or fibre of 
the wood; and, to do this, it would seem that 
the element of the air which tends to produce 
combustion must be eliminated. And it is 
claimed that this is done by the peculiar 
but simple mechanism of Gottfried and Hol- 
beck for heating the air, and transmitting it 
into the cask or barrel. In my examination 
of these two devices and their methods of 
operation, I have become convinced that it 
jnust be ti'ue, as stated by one of the wit- 
nesses, that there is greater economy in pass- 
ing the air directly through the fire than 
through pipes, since it thei*eby becomes a 
powerful means of increasing the heat, and 
also a more direct and efficient means of in- 
troducing it into the cask; further, that the 
amount of heat required simply to cleanse 
the interior of the cask might be much less 
than to thoroughly dry it and open the pores, 



as is contemplated by the Gottfried and Hol- 
beck invention, and that the idea of assist- 
ing the process by the introduction of steam, 
renders it more clear that no such degree of 
heat was considered necessary, in the oper- 
ation of merely cleansing the cask, as is re- 
quired in heating it for the process of pitch- 
ing. 

The expert witness, Ruschaupt, states that 
there is this difference between the two de- 
vices, namely, that, in the Davison and Sym- 
ington mechanism, the atmospheric air be- 
ing heated to a suitable degree for cleans- 
ing or pitching barrels, is, in a chemical 
respect, not materially changed, whilst the 
gases or products of combustion in Gottfried 
and Holbeck's invention differ most essen- 
tially from atmospheric air; and that, in 
the Davison and Symington blast, if the pipes 
through which the air is caiTied are air- 
tight, there cannot be any more carbonic 
acid in the blast than is present in the outer 
atmospheric air. It may be, and such is the 
opinion of some of the witnesses, that, by 
the Davison and Symington process casks 
or barrels could be heated for pitching pm*- 
poses, but it is evident, not only that the 
consti'uction of the two mechanisms is wide- 
ly different, but that the character of the 
hot blast produced by each is essentially 
dissimilar; the one, in its ordinary opera- 
tion, involving the use of pure air, heated 
only to such a degree as will effect the 
cleansing of the barrel or cask, and some- 
times in connection with steam, and the 
other contemplating the use of heated gases, 
the products of combustion, from which the 
oxidizing element of the air has been ab- 
stracted, and absolutely requiring an intens- 
ity of heat sufficient to reduce pitch to a 
watery consistency, so that it may flow over 
the interior sm-face of the cask or barrel, 
and at the same time of a character not to 
produce combustion. 

"We have, then, two mechanisms produ- 
cing then* respective results by essentiallj' 
different processes, the one, it may be added, 
being much more simple, and capable of 
being operated with gi*eater economy than 
the other. This point has been made very 
clear in the opinion of the learned judge, 
before referred to, in which he says of the 
Davison and Symington device: "You would 
have to produce heat enough in yomr furnace 
ai'ound yom* pipes to make the air sufficient- 
ly hot, and then keep up that heat by an 
additional blast of air into your furnace in 
addition to the blast which drives the air 
into your cask." And, as the com-t says in 
King V. Hammond [Case No. 7,797], the pat- 
ent law protects simplicity and economy of 
construction, as against prior complex and 
expensive combinations. In view of the 
foregoing considerations, I am of opinion 
that the Gottfried and Holbeck invention is 
not anticipated by the Davison and Sj'm- 
ington device. 

7. Neilson Patent. — ^What has been said 
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with reference to the claim that the Gott- 
fried and Holheck device is anticipated hy 
the Davison and Symington mechanism, may 
he remarked of the Neilson patent His in- 
■\'ention -was for the improved application 
•of air to produce heat in fires, forges, and 
fm-naces. And it was to be applied as fol- 
lows: The blast or cm'rent of air produced 
by the blowing apparatus was to be passsed 
fi'om it into an air vessel or receptacle, and 
fi-om that vessel or receptacle, by means of a 
tube or pipe, into the fire, the receptacle be- 
ing kept artificially heated by hea't external- 
ly applied. By this apparatus, therefore, the 
atmospheric air did not pass into or through 
the bm-ning fuel contained in a closed fm-- 
nace or fire place, but it was heated by being 
forced thi-ough pipes or vessels heated from 
without, from which it is apparent that the 
aiethod of heating was similar to that em- 
ployed in the Davison and Symington de- 
vice. 

8. De Vaux Patent.— As anticipating the al- 
leged invention of Gottfried and Holbeck, 
defendants strongly rely upon an invention 
covered by an English patent, issued in 1835. 
to Charles Pierre De Vaujs:, which letter? 
patent, with accompanying drawings, and 
also a model of the De Vatts device have 
been put in evidence. This invention con- 
sists of "certain improvements in smelting 
iron-stone, or iron ore," and, although the 
mechanism devised by De Vaux, and that 
employed by complainants, are essentially 
dissimilar, they are alike in their operation 
to this extent; that, in both, the hot blast 
is produced by the passage of atmospheric 
air through fire. The De Vans invention is 
described as relating to the arrangement of 
apparatus between an ordinary blowing ma- 
chine and the furnace which contains the 
u'on ore to be smelted, whereby the blast 
of atmospheric air is forced through the fuel 
in the fire enclosed in such apparatus there- 
by supporting combustion in the fire,, becomes 
heated, and in some degree decomposed, and 
is then constantly forced forwax*d by the 
pressure of condensed .air in the apparatus, 
caiTying with it the gas and vapors evolved 
by the fuel in the fire, and becomes a heated 
and gaseous blast in the furnace containing 
the ore to be smelted. The apparatus con- 
sists of three chambers, A, B, and 0, which 
are formed of plates of iron connected by 
screw bolts or otherwise, and the joints be- 
ing perfectly secui-ed with iron cement, in 
order not to leave any opening for the es- 
cape of the condensed air which they are 
to contain. The chamber A is of sufficient 
size to admit a person who may feed the 
fire. B is another chamber into which the 
person first enters; and C is the chamber 
which contains the furnace. Pipes convey 
the heated air from the fm-nace containing 
the fire to the furnace containing the iron 
ore. The lower pai't of Chamber C forms 
an ash-pit which is open to the chamber A, 
so as to admit the free passage of air. 



Chambers A and B communicate with each 
other by an opening sufficiently large to al- 
low a person to pass from one to'the other. 
Chamber B communicates with the atmos- 
phere by a similar opening. These openings 
are covered by doors which consist of plates 
of iron, and the edges of which ai-e so 
faced with some material as to make them, 
when closed, air-tight. In these doors are 
openings which are covered with a disk of 
metal which can be turned outside or inside, 
by means of which, passages may be left 
for the air in A to pass into B, or the ate in 
B to pass into the outer atmosphere and to 
equalize the pressm*e on the two sides of the 
doors. On the upper part of the chamber 
A is a valve opening inwards. In the cham- 
ber O are placed the fire-bars. The cham- 
ber A communicates with a blowing ma- 
chine by a pipe extending upward from the 
top of the chamber. There are some other 
details of construction mentioned in the spec- 
ifications essential to the operation of the 
mechanism, but enough has been stated to 
show the chai*acter of the device. 

Now the question is, whether this device, 
which is intended to produce a hot blast for 
a smelting ftunace, and which contemplates 
as an essential part of its arrangement, the 
forcing of atmospheric air through the bm-n- 
ing fuel, anticipates the device covered by 
the Gottfried and Holbeck patent And, in 
considering this question, it is first to be ob- 
served, that all the parts of the De A^'aux 
mechanism, precisely as arranged by the in- 
ventor, are essential to its operation for the 
pm'poses for which it was designed, and 
that the omission of any part would afiEect 
its efficiency. It is next to be observed, that, 
as preparatory to heating the air, by forcing 
it through the fii'e, it is condensed in the 
ehambei's A and B, and this must have been 
regarded as indispensable to the successful 
operation of the apparatus. It is next evi- 
dent that the object of the De Vaux inven- 
tion, is to increase combustion, and thereby 
raise the temperature of the smelting fm*- 
nace. 

Experts called by the defendants have tes- 
tified that the fm-nace and the mode of creat- 
ing the hot blast in the De Vaux invention 
is precisely similar to that used in the Gott- 
fried and Holbeck device, and that they* 
could be used interchangeably for heating 
barrels or stacks of smelting furnaces; that 
the functions of the two machines are identic- 
al; that the hot blast in the De Vaux in- 
vention is produced in the same way and 
will produce the same effect as that of the 
Gottfried and Holbeck apparatus, and that 
the chemical constituents of the two blasts 
are the same. 

I cannot agree with these conclusions for 
several reasons. Firs^ it is evident that the 
objects of the two inventions are not the 
same, but on the contrary, are quite opposed. 
Clearly, the object of the De Vaux invention 
is, as before stated, by the increase of com- 
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bustion to intensify the temperature of the 
smelting ftirnace; and, in the language of 
one of the' witnesses, in whose opinion I con- 
cur, "to accomplish this purpose, as much 
free oxygen as possible should he present in 
the hot blast" In the Gottfried and Holbeck 
device, the pm^pose, is not to produce com- 
bustion at all, but simply to melt pitch, and 
heat the barrel, and were combustion to be 
produced by the blast, the object of the in- 
vention would be defeated; hence, as little 
free oxygen as possible should be present in 
the blast The object of the one blast is, then, 
to promote burning, in the other, this is to be 
avoided; in the one, free oxygen must be 
present, in the otlier, it is better absent. The 
feature of the De Vanx apparatus which pro. 
vides for condensation of air in the chambers 
A and B, is not to be regarded as .of minor 
importance in connection with the operation 
of the device, for the evident purpose of the 
accumulation of compressed an* in the cham- 
bers is to constantly force through the fire 
a great quantity of air, and in its rapid pas^ 
sage through the fire, it seems reasonable 
that a considerable quantity of oxygen would 
be unconsumed and be present in the hot 
blast; and, as one of the witnesses states, 
"since the intensity of combustion depends 
largely on the amoimt of oxygen supplied, the 
compressed air will produce more burning 
and therefore a higher temperature than air 
which is not compressed." 

Furthermore, I am convinced that the ac- 
cumulation of compriessed air in the cham. 
bers A and B of the De Vaux apparatus, 
must have been regarded by the inventor, 
and is an essential part of the device, for 
the purpose of securing uniformity in the 
blast, which scientific authorities appear to 
regard as essential to the best results in the 
production of a good quality of iron. Green- 
wood, in his Manual of Metallurgy, says: 
"To avoid the fluctuations, irregularities and 
intermittent action of the blast tliat would 
occur from an injection of the blast direct 
from the engine to the fm'nace, a regulator 
is inserted in the course of the main, between 
the engine and the furnaces. This is merely a 
reservoir of iron or occasionally of masonry 
lined with cement, of a capacity equal to 
from twenty to fifty times the volume of 
, the blast delivered per second, and provided 
with a manhole and safety-valve. In this 
manner the blast is delivered in a continuous 
stream." Another writer says: "The oscil- 
lations of the pressure ought to be as slight 
as possible. It is almost impossible to make 
a imiform blast without a receiver; for this 
reason, it is advisable to employ a regulator 
at every blast machine." In the De Vaux 
apparatus, it is evident that the chamber 
which is made the receptacle of compressed 
air operates, and was intended to operate, 
as a receiver or regulator regarded as es- 
sential to secure uniformity in the blast. 

We find then that the two mechanisms in 
their entirety, and in every part, are unlike; 



that they also differ in the purposes for whicli 
they were designed; that, in the one, atmos- 
pheric air is driven directly into the fire, and 
the products of combustion are thence car- 
ried to the point of their practical applica- 
tion; that, in the other, the air is not driven 
dh-ectly from the blowing apparatus into the 
fire, but is first driven into a condensing 
chamber, and is thence conducted into the 
fire, the evident object of this feature of 
the apparatus being to make an equable 
blast; thei'efore, that there is a difference 
in the mode of operation of the two ma- 
chines; and that, by the De Vaux process^ 
it is only intended that the air which is for- 
ced into the fire, shall become in some de- 
gi'ee decomposed, and that the value of the 
one consists in its ability to increase com 
bustion, while the value of tlie other is to 
prevent it, in the blast. ..^ 

In the case of Clark Patent Steam & Fire 
Regulator Co. v. Copeliind [Case No. 2,866], 
it was held that, in order to find an invention 
anticipated in a prior printed publication, it 
must be found from the evidence that the 
description embodied substantially the same 
organized mechanism, operating substantially 
in the same manner as that described in the 
patent claimed to have been anticipated, and 
that old instruments placed in a new and dif- 
ferent organization, producing, in such new or- 
ganization, different results, or the same re- 
sults by a new and different mode of opera- 
tion, do not prevent such newly organized 
mechanism from being patentable. Looking 
at the De Vaux and the Gottfried and Hol- 
beck devices with refei-ence to their consti'uc- 
tion, mode of operation, and uses for which 
they were designed, and the effects which,, 
as they are constructed and operated, they 
must necessarily accomphsh, and, in the light 
of the principles before stated, I have come 
to the conclusion, though not without some 
doubt, that the Gottfried and Holbeck device 
ought not to be held anticipated by the De- 
Vaux invention. And I cannot help think- 
ing in this connection that, as was said by the 
court in the case last cited, it is a pertinent 
question, if the mechanism described in tho^ 
prior patent was substantially the same as 
complainants', organized and capable of op- 
erating substantially in the same way, why, 
dm'iug the period that the former was known 
to the world, it has not been applied to the^ 
same use as complainants'. 

9. The Beck Machine.— In addition to the 
inventions which have been already con- 
sidered, the contrivance known as the 
"Beck Machine" is also relied upon, as show- 
ing that the use of a hot blast, in pitching 
barrels, was not new with Gottfried and Hol- 
beck. A model of the Beck machine has been 
put in evidence, which, in construction, shows 
a complete mechanism, consisting of a re- 
volving fan connected with a furnace, from 
the upper part of which a pipe leads to the 
cask to be pitched. From another opening 
in the cask, a pipe leads to the revolving 
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fan. When the macliine is put in operation, 
the products of combustion pass into the 
cask, and then hack again through the re- 
turn pipe to the fan, and are again driven 
through the fmnace. 

The alleged inventor, Beck, testifying as 
to its practical operation, says that "the heat 
coming from the barrel to the blower, is car- 
ried back to the furnace under the grate; .the 
hot air goes from the furnace into the cask, 
and escapes from the cask through the pipe 
at the bottom into the fan, and then back 
into the furnace from the grate; the pipe 
and blower are tight" 

Much testimony has been taken on the 
part of defendants to prove, and on the part 
of complainants to disprove, the original ex- 
istence of this machine; and we have also 
expert testimony on the question as to 
whether a machine constructed according to 
the model can be made to operate success- 
fully. It seems, from the testimony, that 
in 1860, and from that time until 1863, in- 
clusive, Beck was operating breweries in 
Koekland county, state of Xew York. And 
there is testimony tending to show that in 
1860, when he was operating what is men- 
tioned in the testimony as the old brewery, 
he made and used some kind of apparatus 
for pitching barrels. He testifies that it con- 
sisted of a stove and blower, and connec- 
tions between the blower and stove and the 
blower and the cask; that the pipe from 
the blower entered the stove below the grate, 
and that the pipe conducting hot air from 
the stove to the cask was inserted in the 
upper part of the stove, and that, by means 
of the blower, air was forced through the 
burning fuel in the stove and thence into the 
cask. There is testimony, also, tending to 
show that he built a second machine, the first 
one being merely temporary. "Witnesses have 
been examined who testify that they saw 
the machine or machines in use at the brew- 
eries; and other witnesses testify that they 
worked at the breweries, and were familiar 
with the premises, and the business carried 
on by Beck, and that they never saw any 
such machines used by Beck for pitching 
purposes, and some are positive in their 
statements that no such machines were used. 

Upon the whole testimony, it is claimed 
by defendants, that a machine was invented 
and used by Beck as early as 1860, by 
means of which a hot blast, substantially 
like that produced by complainants' inven- 
tion, was employed in the process of pitch- 
ing barrels; that it was a complete machine, 
such as is represented by the model in evi- 
dence, and that it was susceptible of practical 
and successful operation. On the other 
hand, it is claimed by complainants, that the 
testimony does not satisfactorily establish 
the existence of a machine such as is repre- 
sented by the model; that if its existence 
were to be admitted as claimed, its construc- 
tion as represented by the model would pre- 
vent its successful operation, and that, in 
IOfed.cas.— 54 
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any event, it amounted to nothuig more than 
an abandoned experiment, and should not, 
therefore, be regai*ded as a perfected inven- 
tion, anticipating complainants' patent The 
model of the Beck machine shows a con- 
trivance entirely different in construction 
and in adaptation of parts from that de- 
scribed in the Gottfried and Holbeck patent 
The Beck machine was never patented, and 
it does not appear that the alleged inventor 
ever applied for a patent. Upon a careful 
examination of the whole testimony, I have 
had a good deal of doubt whether the model 
in evidence is a correct representation of 
any machine actually used by Beck in pitch- 
ing barrels. 

It will be admitted, that to justify the 
eoiu:t in ovei*throwing a patent granted for 
what appears to be a new and useful in- 
vention or improvement, on the ground that 
the device has been anticipated by another 
and earlier invention, the coiurt should be 
well satisfied by clear and credible testi- 
mony, that thB alleged earlier invention ac- 
tually existed; that it was a perfected de- 
vice, capable of practical use; that it was 
embodied in distinct form, and carried into 
operation as a complete thing, and was not 
of such character as to entitle it only to be 
regarded as an unperfected or abandoned 
experiment 

It is so easy, after a new and useful in- 
vention has come into existence and been 
brought into public use, especially if a char- 
acteristic of such invention is simplicity, for 
persons to come forward with claims that 
they invented the same thing many years 
before, and should, therefore, be esteemed 
tlie real and original inventors, that the court 
should require convincing proof of the merit 
of such claims before overturning the patent 
Especially so, when It appears that the al- 
leged earlier inventor has not apparently re- 
garded his supposed invention of sufficient 
importance to push it upon public notice, 
or to apply for a patent which would pro- 
tect him in its exclusive use. 

In passing upon the question which I re- 
gard important in connection with the Beck 
machine, some notice of the salient points 
in the testimony seems essential. The wit- 
ness Beck testifies that in 1860 he invented 
a machine consisting of the parts which 
have been mentioned; that in December, 
1863, he presented to the brewers' associa- 
tion, in New York, a paper referring to his 
machine, and inviting the attention of brew- 
ers to it. Aud it appears that there was 
really no further recognition of his supposed 
invention by the association, than an ac- 
knowledgement that his paper had come to- 
their notice and would be considered. He 
says that he used his machine in pitching 
barrels at his breweries; that he confined 
its use to the pitching of puncheons or large 
casks; that the machine worked successfully; 
that the model in evidence is a good repre- 
sentation of it; that, before submitting his 
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paper to the brewers' association, he told 
nobody of his inTention except his own 
people, because, as he says, "I wanted first 
to work it out myself; it was not my inter- 
est to tell others about it; something which 
is not fully finished is not in the interest 
to be told to anybody else;" that he kept 
it secret from everybody except his own 
workmen and family; that he pitched small 
kegs and barrels by hand in the old way, 
and never tried to pitch them with his ma- 
chine; that it took about fifteen minutes to 
heat a cask which he pitched with his ma- 
clne, and that he never made any essential 
changes in it; that his first machine was 
only a temporary one, and that he made 
a second machine immediately after; that 
he did not obtain a patent for his machine 
because he wanted it to come into public 
use for the benefit of brewers, and that his 
machines, when not in use, were taken to 
pieces, and the parts laid aside, except the 
furnace or stove. 

The witness Kreuder says that he saw 
Beck pitch baiTels in the usual way at the 
old brewery, "also by the use of a pipe or 
tube on the kettle, leading to the keg or 
barrel;" that "Beck got the hot air into the 
keg or barrel by pipes or tubes, or something 
like them;" that, in pitching in the old way, 
they took the ends of the barrels out, and 
that, in pitching in the new way, "they had 
a sort of globe stove with a fire in it, and 
on top there was a tube or pipe leading to 
the barrel, and he used a small bellows; the 
nozzle of the bellows was in the fire below." 
He says further: "I remember that the pipe 
leading from the keg was attached to the 
stove at the top, but how it was attached 
is more than I can tell. I did not see any 
pipe leading back from the keg to the bel- 
lows; I never saw in either of the brew- 
eries a furnace built of brick for the pur- 
pose of pitching barrels provided with pipes; 
never saw anything used in connection with 
the stove at the new brewery to blow the 
fire, except the bellows which I have men- 
tioned." He says that he never saw at either 
of the breweries, in connection with the 
stove, any revolving or circular fan or blow- 
er. Upon being shown a drawing like the 
model of the Beck machine, he testifies that 
he does not know that the mechanism rep- 
resented by the drawing is the same as the 
stove which he saw at the breweries; that 
the theory is the same, but the mechanism 
is not the same. 

The witness Roemmelt testifies that about 
1863, Beck used a furnace,, and applied a tin 
or copper pipe connecting it with the fur- 
nace, and conducting hot air Into the cask, 
and used a bellows to increase the heat. He 
states that that was the' whole secret of the 
machine. He testifies further: "Beck told 
me about making improvements on his pitch- 
ing machine; he wanted his machine in a 
more correct and economical shape. * * * 
He had not got money enough to do it. He 



explained what he needed to make it perfect. 
It wanted a separate stove or separate fur- 
nace; it wanted a set of pipes. The furnace 
was not a perfect one for the purpose he 
wanted to use it; he said he ti-ied it at that 
time to find out if hot air would answer the 
purpose of pitching casks, but he had not 
got the machine perfect; it is very hard to 
tell what he said about the blower; he spoke 
about using a blacksmith's bellows or some- 
thing similar to that; he said that it could 
be made more perfect; * * * he said 
that his machine was not a perfect one, but 
it could be made so with a small amount 
of money." 

The witness Beeher was a partner of 
Beck's in the brewing business, and testifies 
that the machine in question was a furnace 
or an oven with a blower and a pipe connect- 
ing it with the cask, and, from the other end 
of the cask, was a pipe leading to the blower 
again; that the blower was an ordinary 
blacksmith's bellows. He further testifies 
tliat "there was a pipe leading from the 
blower to the furnace under the grate; the 
second pipe was leading from the top of the 
furnace to the hogsheads, and afterwards he 
put a third one in what he had not in the 
first experiment, as you might call it, lead- 
ing from the hogshead to the blower again;" 
that the machine was only used in pitching 
large kegs, because it was thought better to 
pitch the small kegs in the old way; that 
he would not call the machine a perfect one; 
that it took half an hour to heat a cask con- 
taining ten, fifteen or twenty barrels, sufli- 
ciently for pitching; and upon being shown 
the drawing of which the model in evidence 
is a representation, he says that when he 
saw the machine they did not use the kind 
of blower represented in the drawing. 

The witness Emma Stelcener, who is a 
daughter of Beck, says, that the kind of 
pitching machine her father used in 1860, 
was an old kettle with some pipes and a 
blower; that the hot air was forced into bar- 
rels by the blower, and that there was a 
pipe connecting the blower with the stove. 
On cross-examination, she is unable to give 
any satisfactory description in detail of the 
machine, except that the blower which was 
used, was an old fashioned hand bellows. 
She says she never saw but one machine in 
either or both of the breweries, and that she 
does not recollect that there was a pipe run- 
ning from the barrel to the blower or beUows. 

aiagdalena Beck, wife of Joseph Beck, tes- 
tifies that, in pitching barrels, Beck made a 
fire and put a pipe into the cask and admit- 
ted the heat; that she cannot remember 
what the fire was built in, but there was a 
fire and a blower attached, which she says 
was a bellows. She states further that the 
first machine which her husband used, he 
destroyed, and that the second machine was 
used in the new bi'ewery; that the furnace 
in the second machine consisted of an old 
stove; that the blower was a blacksmith's 
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bellows; that she does not know to what 
part of the stove the pipe extending to the 
barrel was attached, but only knows that 
the pg>e went into the cask. 

Numerous witnesses have been examined 
-on the part of the complainants, some of 
whom testify that they were frequently at 
the breweries operated by Beck, and some 
■of whom were workmen in his employment, 
and all of whom testify that tiiey never saw 
ut either brewery, in operation or otherwise, 
any machine for pitching barrels by means 
•of which hot air was transmitted from the 
furnace or stove into the cask or barrel; that 
they oftentimes saw barrels pitched at the 
Tjreweries, bilt always by the old process. 
One of the witnesses was a purchaser of one 
•of the breweries, and was the successor of 
Beck in its operation. He says that there 
was no pitching machine at the brewery or 
-on the premises at the time he purchased, 
and that there were no parts of such a ma- 
chine on the premises when he took pos- 
session. Some of these witnesses testify 
that they assisted in pitching casks; that it 
was always done by taking out the hfeads, 
heating them with hot irons and applying 
the pitch in the old way, and that they never 
saw any machine or contrivance, or any 
j^avts of a machine, for pitching barrels by 
the application to liiem of hot air or of the 
products of combustion, as represented by 
the Beck model. Much of the testimony of 
these witnesses, notwithstanding it is of a 
aiegative character, certainly tends strongly, 
to disprove the existence and use at the 
breweries operated by Beck of any machine 
for pitching purposes by means of which hot 
-air was applied to barrels for the purpose of 
heating them; and in the light of the testi- <, 
mony, it is certainly a peculiar feature of 
this case, if such a machine or apparatus as 
Beck claims he invented for the purpose of 
pitching barrels was used by him for that 
purpose at his breweries, that so many per- 
sons familiar with the premises, accustomed 
often to visit them and some of whom were 
■for a long time in his employment, should so 
positively testi^ that -no such machine was 
used, or was ever seen in use, at the brew- 
eries. 

Some of the witnesses, it should iff fair- 
ness be said, testify that they never saw any 
barrels pitched at the breweries, but the wit- 
ness Pfeiffer testifies that he worked for 
Beck from ISoS to 1862, and that during 
that period he and the witness Jacob Gross 
pitched all the barrels that were pitched at 
the breweries; that the barrels were heated 
with hot irons; that, after the pitch -was 
"heated, it was poured into the casks, and 
that he never saw any casks heated or 
pitched in any other way; and he testifies 
that Beck never had or used a machine or 
apparatus of any sort by which hot air was 
forced into the casks for the purpose of 
heating them, and in this testimony he is cor- 
roborated by the witness Grows, 



Upon being further examined on the part of 
complainants. Beck testifies that the pitching 
machine which he had described as the second 
one he made, "went to du^t and ashes;" that 
it was remaining at the brewery when he 
left it, and that "it was an old stove with 
the pipes to it and the blower; it was in 
pieces; as a whole it was no good; it was 
no longer useful; the pieces were separate, 
but were all there, so that it could have been 
put up by any one that knew it; when I 
went away no one knew it; I could have put 
it together again," And he admits that there 
was not a fan attached to his first machine, 
like the one represented in the drawing in 
evidence; he says that he first used a fan 
in connection with his second machine; that 
he never used that machine in the old brew- 
ery, and tliat it was in course of construction, 
from time to time, from 1860 to 1863; and 
finally he thinks that he first applied a blow- 
er in forcing the air through the furnace in 
18G3, but does not know exactly. 

Whatever doubt this testimony casts upon 
the question of the existence and identity of 
the device spoken of as the Beck machine, 
be it little or great, the testimony on the 
part of defendants fails to convince me that 
there was such an embodiment of the idea 
of heating barrels or casks for pitching pm-- 
poses, by the application of a hot blast, in a 
perfected machine applied to practical use 
as gives to Beck the right to assert that he 
was the original inventor of the device covei'- 
ed by complainants' patent, or its equivalent 
in mechanical construction and application. 
The law upon this subject is very well set- 
tled. "A machine, therefore, in order to an- 
ticipate any subsequent discovery, must be 
perfected; that is, made so as to be of prac- 
tical utility, and not to be merely experi- 
mental, and end in experiment * * « Un- 
til of practical utility, the public attention is 
not called to the invention; it does not give 
to the public that which the public lays hold 
of as beneficial. If it is an experiment only, 
and ends in experiment, and is laid aside as 
unsuccessful; however far it may have been 
advanced, however many ideas may have 
been combined in it, which, subsequently 
taken up, might, when perfected, make a 
good machine, still, not being perfected, it 
has not come before the public as a useful 
thing, and is therefore entirely inoperative 
as affecting the rights of those coming after- 
ward," Howe V. Underwood [Case No. 6,- 
775], In Seymour v. Osborne, 11 Wall. [78" 
U. S.] 552, Mr. Justice Clifford says: "Orig- 
inal and first inventors are entitled to tlie 
benefit of their inventions if they reduce the 
same to practice, and seasonably comply 
with the requirements of the patent law in 
procuring letters patent for the protection of 
their exclusive rights. Crude and imperfect 
experiments are not sufficient to confer tlae 
right to a patent; but in order to constitute 
an invention, the party must have proceeded 
so far as to have reduced his idea to prac- 
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tice, and embodied it in some distinct form. 
Desertion of an invention consisting of a 
maeliine, never patented, may be proved by 
sliowing tliat the inventor, after lie had con- 
structed it, and before be bad reduced it to 
practice, brolte it up as something requiring 
more thought and experiment, and laid the 
parts aside as incomplete, provided it ap- 
pears that those acts were.done without any 
definite intention of resuming his experi- 
ments, and of restoring tlie machine with a 
view to apply for letters patent He is the 
first inventor in the sense of the patent law, 
and entitled to a patent for his invention, 
who first perfected and adapted the same to 
use, and it is well settled that until the in- 
vention is so perfected and adapted to use 
it is not patentable under the patent laws." 
Now, admitting that Beck had in mind the 
idea of heating barrels for pitching purposes, 
by application to them of heated air and of 
a mechanism for that pui-pose, the whole tes- 
timony leaves upon my mind a strong belief 
that whatever may have been the stage to 
which his machine was advanced, it was 
never perfected in the sense of the patent 
law; that it was in fact an experiment never 
actually completed, and, so far as it existed, 
when Beck left his second brewery, was 
broken up, deserted and abandoned. Of all 
the witnesses examined, no one, except Beck 
himself, has testified that he constructed and 
attached to his machine such a revolving fan 
as is shown in his model. All are agreed, 
even the members of his family, that the in- 
strument used for creating a draft of air 
through the fire was an ordinary blacksmith 
bellows, and it seems ditficult to understand, 
if this be so, how there could exist in his ma- 
chine such connections as are represented in 
Ills model. It seems, from the testimony, 
that he never used his machine for any otlier 
purpose than pitching large casks or punch- 
eons, that, at the very time he was so using 
it, he heated and pitched kegs and ordinary 
barrels in the old way. The various parts 
which, it is said, comprised his apparatus, 
were evidently of a rude and imperfect char- 
acter, and he says that, when they were' not 
in use, they were disconnected and laid aside 
in separate parts, and that no one but him- 
self would understand how to put them to- 
gether so as to make a machine for practical 
use. Beck himself speaks of it as a thing not 
fully finished. Witnesses called to prove its 
existence and character are uncertain as to 
its mode of construction and operation. It 
appears, I think, quite clearly that it was not 
a perfect device, that this was at the time 
admitted by Beck; and Becher, who was a 
partner of Beck, says that he would not have 
called the machine a perfect one, and that 
"he does not know what improvements he 
would have put on at that time, but does 
know what he would do in that regard to- 
day;" which well illustrates how easy it is, 
after an invention has been brought by im- 
provement to a state of at least comparative 



perfection, for persons enlightened and aided 
by subsequent discoveries to say that they 
now know what improvements they would 
make upon the invention, which originally 
they were unable to embody in distinct form. 
The testimony clearly shows that Beck de- 
stroyed the machine which he first used in the 
old brewery, and, as we have seen, he him- 
self testifies that his second machine "went 
to dust and ashes." 

The brewers' association seems to have re- 
garded his supposed invention as not worthy 
of serious consideration. As before stated, 
he never obtained a patent, nor applied for 
a patent, and so far as appears in this case, 
nothing was ever heard of his invention, af- 
ter he left tiie breweries in Rockland county, 
until this litigation arose, when he comes- 
forward with the claim that he was the first 
inventor of the device of which complain- 
ants are now the patentees. 

In conclusion, upon this branch of the case, 
I must say that the testimony is much too- 
inconclusive and unsatisfactory to justify the 
court in holding that Beck should be regarded 
as the first inventor of the device in ques- 
tion. ITie principle asserted in Parkhurst v. 
Kinsman [Case No. 10,757], is applicable 
here, namely, that "crude and imperfect ex- 
periments, equivocal in tlieir results, and then 
given up for years, cannot be permitted to 
prevail against an original inventor, who has 
perfected his improvement and obtained his 
patent." Jluch also that is said by the court 
upon this subject in White v. Allen [Id. 
17,535], might be pertinently repeated as 
bearing upon the question here presented. 

10. Generally, as to Validity of Complain- 
ants' Patent— It is claimed, generally, by de- 
jfendants, that the Gottfried and Holbeck de- 
vice was not patentable, because it discloses 
only old means which px-oduce old and well 
known results; that the employment of a 
hot blast is old, and that a furnace is old, 
that conducting pipes are old, and that a fan- 
blower is old; that the case is, therefore, only 
the combination of old appliances applied 
to a new use; that the complainants were not 
entitled to a patent for a mechanical ap- 
paratus, because it had been in use long be- 
fore; nor to a patent for a process because 
the process consisted merely of the applica- 
tion of a well known machine to a well 
known use. And upon the argument there- 
was considerable discussion as to whether 
complainants' patent is for a mechanical de- 
vice or for a process. 

It is an elementary principle, that the mere 
application of an old thing to a new use is 
not patentable, or, as the court says in Smith 
V. Nichols, 21 Wall. [8S U. S.] 110, "a mere- 
carrying forward or new or more extended 
application of the original thought a change 
only in form, proportions, or degree, the sub- 
stitution of equivalents, doing substantially 
the same thing in the same way by substan- 
tially the same means with better results, is 
not such invention as will sustain a patent." 
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And again, in Roberts v. Ryer, 91 U. S. 15T, 
it is said: "It is no new invention to use an 
old mactiine for a new purpose. The inventor 
of a macliine is entitled to the b^enefit of all 
the uses to which it can be put, no matter 
whether he had conceived the idea of the use 
or not." It is not understood, however, that 
these principles are to be so applied as to 
deny patentability to improvements which 
disclose inventive skill, and produce new 
and useful results. It is true, it may be said, 
that the several parts which malie up com- 
plainants' mechanism are old, but, as is stat- 
-ed by the court in Strong v. Noble [Case No. 
13,543], "there is scarcely a patent granted 
that does not involve the application of an 
old thing to a new use, and that does not, 
in one sense, fail to involve anything more. 
But the mei-it consists in being the first to 
make the application, and the first to show 
how it can be made, and the first to show 
that there is utility in making it." 

Now, complainants' device is claimed to be, 
and, if anything, it is, a new and useful im- 
provement in heating barrels or casks for the ^ 
purpose of pitching them. And the actual in- 
vention of the patentees I consider to be a 
mechanism consisting of several parts, which 
4ire so arranged and connected as to produce 
a. hot blast, composed of such elements or 
chemical constituents as will heat the cask 
or barrel sufficiently to allow it to be quidtly 
and thoroughly pitched, and yet not subject 
it to such a degree and quality of heat as 
will produce combustion and destroy or in- 
jure the barrel. This is the essence of the 
patentees* invention, and it is embodied in 
the mechanism which they have devised; 
^nd, though the various elements or parts of 
the mechanism, when separately considered, 
may be regarded as old, yet we are to view 
them in the light in which they have been 
•combined, in connection with the new and 
useful results which the combination accom- 
plishes. Its value does not consist simply in 
thi-owing heat into a barrel, because undoubt- 
■edly this could be done by the Davison and 
Symington device, or by the De Vaux mech- 
4inisra, but, the one might not sufficiently 
heat the barrel, and the other might binrn 
It up. 

The merit of complainants' device consists 
in pouring into the barrel a blast or volume 
•of heat of such quality and temperature as 
will put the interior surface in the peculiar 
condition required for the rapid and success- 
ful application of pitch, while iihe integrity of 
the' receptacle is fully preserved. This I con- 
sider to be the precise merit of the Gottfried 
and Holbeek invention, and I think it is pat- 
entable. And, again, with reference to the 
application of old means to a new use, as is 
stated in one case cited on the argument, 
"particular changes may be made in the con- 
struction and operation of an old machine 
so as to adapt it to a new and valuable use 
not known before, and to which the old ma- 
•chine had not and could not be applied with- 



out those changes; and, under these circum- 
stances and conditions, if the machine as 
changed and modified produces a new and 
useful result, it may be patentable and up- 
held xmder existing laws." In Rice v. Heald 
CId. 11,752], the court said that no machine 
can be an anticipation of the patented in- 
vention, which could not be made to produce, 
without altering its construction, substantial- 
ly the same results as were produced by the 
patented machine. Any prior machine which 
woidd not produce substantially the same re- 
sults as the one patented, could not be sub- 
stantially the same machine, no matter how 
strongly the prior machine may resemble the 
patented machine in its construction. To 
make one mechanical device the equivalent 
of another, it must appear not only that it 
produces the same effect, but that such effect 
is produced by substantially the same mode 
of operation. Conover v. Roach [Id. 3,125]. 

11. Sufficiency of Claim and Specifications 
in Application for Patent— Objection is made 
that the patentees do >not, in their application, 
particularly specify and point out the part, 
improvement or combination, which they 
claim as their own invention or discovery, but 
I do not think the objection is maintainable. 
The specifications, in connection with draw- 
ings, describe the mechanism and every part 
of it, and its mode of operation- Then, the 
first claim is: "The application of heated air, 
under blast, to the interior of casks, by means 
substantially as described and for the pur- 
poses set forth." 

The act of congress requires of the appli- 
cant for a patent a distinct and specific state- 
ment of what he claims to be his invention. 
"The patentee ought to state distinctly what 
it is for which he claims a patent, and de- 
scribe the limits of the monopoly." Hastings 
V. Brown, 1 Ell. & Bl. 453. "It is for the 
purpose" of warning an innocent purchaser, 
or other person, using the machine, of his in- 
fringement, and at the same time, of taking 
from the inventor the means of practising 
upon the credulity or fears of other persons, 
by pretending that his invention was differ- 
ent from its ostensible objects. * * * The 
claim, or summing up, however, is not to be 
taken alone, but in connection with the speci- 
fication and drawings; the whole instrument 
is to be construed together. But we are to 
look at the others only for the purpose of ena- 
bling us correctly to interpret the claim." 
Brooks V. Fiske, 15 How. [56 U. S.] 215. 

Do the specifications and claim in this case 
meet the requirements of these established 
rules? I think they do. It is true, that each 
of the parts of complainants' mechanism, 
when taken separately, is old. But it is the 
combination of these parts in a mechanism 
by which the-disUnctive character of hot blast, 
capable of successful use in heating barrels 
for pitching purposes is produced, which con- 
stitutes the invention; and the claim must, in 
my opinion, be regarded as a claim to the par- 
ticular means and mode of operation describ- 
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ed in tlie specifications. Burden v. Coming 
[Case No. 2,143]. And these means and this 
mode of operation are described in detail in 
the specifications, and both claim and speci- 
fications are to be construed together. If the 
words "by means substantially as described'' 
were omitted, the question would be a very 
difi^erent one. But as the claim contains 
words referring baclt to the specifications, it 
must be construed in the light of the explana- 
tions contained in the specifications. Sey- 
mour V. Osborne, 11 Wall. [78 TJ. S.] 547, 

It is objected that the patentees did not, in 
their specifications and claim, distinguish old 
parts from new. But they describe each and 
all the parts, and it is the mechanism as a 
whole so constructed and operated as to pro- 
duce a certain character of blast, to be ap- 
plied to certain purposes, which they claim 
as their invention. Phillips v. Page, 24 How. 
[65 TJ. S.] 164, is distinguishable from this. 
There the patentee invented certain improve- 
ments in constructing the portable circular 
saw-mill, and they were designed to adapt it 
to the sawings of logs in a saw-mill, a use to 
which it had not before been applied. But in 
his claim he did not set up the improvements 
or additions, which he had invented, to the 
old machine, which he had not invented, so as 
to enable him to adapt it to the new use, but 
his claim was merely for the precise organiza- 
tion of the old machine enlarged, and it was 
held that the mere enlargement did not afford 
ground for a patent. As I read the case, it 
did not appear that the patentee had even con- 
trived the means of adapting the enlarged old 
organization to the new use. In Merrill v, 
Teomans, 94 U. S. 568, the claim was for the 
new manufacture of the deodorized heavy 
hydro-carbon oils, suitable for certain pur- 
poses, and the only question was whether the 
word "manufacture," as thus used, covered 
a process or the product of a process. It was 
held that it should be construed to mean the 
new mode of manufacturing hydro-carbon 
oils, and not the product. It was a claim for 
the process of manufacture. It may be said 
of this case that the claim of the patentee was 
subjected to a rather limited construction, but, 
accepting the case, as of course we do, as 
authoritative upon the question involved, I 
do not regard it as sustaining the position that 
the specifications and claim of the patentees 
in the ease at bar are so indefinite and insuffi- 
cient as to render the patent void. 

12. Infringement.— As to infringement by 
the defendants in the Illinois cases, I think 
there can be no doubt that they are infringers. 
I understand the defendant Schoenhofen to be 
using complainants' device under a claim of 
license, the validity of which has been here- 
tofore considered. The defendants Bartholo- 
mae and Roesing are using what is known as 
the Vogt machine, and the defendants Fortune 
Bros, are using what is known as the Shlaude- 
man machine. Both of these are portable de- 
vices—the Vogt machine, according to the 
specifications contained in the letters-patent, 



issued to the patentee July 11, 1871, showing 
a fan or blower attached by a pipe at the 
bottom of the machine and the air being forced 
through the fire. The Shlaudeman machine 
is so adjusted that a number of casks may be 
heated at the same time. In his opinion, de- 
livered in these cases, in 1878, Judge Blodgett 
held that these devices embodied applications 
of the same principle, and were like the com- 
plainants' in mode of operation and in effect; 
that they accomplished the same end by sub- 
stantially the same means— that is, a blast of 
air driven through the fire and escaping into 
the cask. The conclusion of the learned judge 
in this respect, as announced by him in the 
Illinois cases, should be held res adjudieata in 
in those cases. 

Respecting the devices employed by the 
other defendants, I thinlc it must be said that 
they also infringe the mechanism covered by 
complainants' patent The conclusion is sus- 
tained by the evidence on the part of the de- 
fendants. The witness Haskins testifies that 
the principle involved in all the machines used 
by the defendants is the same as that describ- 
ed in the Gottfried and Holbeck patent, and 
says that if it should be held that complain- 
ants' patent is valid as to its first claim, it 
would be his opinion, as an expert, that the 
defendants are infringers. The defendants 
Obermann and Fueger, and the Joseph Schlitz 
Brewing Company, are using a machine cov- 
ered by letters patent issued to J. P. Benoit, 
October 26th, 1869, and the defendant Valen- 
tine Blatz is using a device covered by letters 
patent issued to Henry Lehmann, Januaiy 
4th, 1876. Complainants' witness Haines tes- 
tifies that these two patents embrace the in- 
vention covered by complainants' patent, so 
far as its first and second claims are concern- 
ed, and that the alleged inventions of Benoit 
and Lehmann produce the same kind of a 
blast, and that such blast produces the same 
effects as are produced by complainants' in- 
vention; and I think this is evident from an 
examination of the descriptions and specifica- 
tions of the inventions contained respectively 
in the Benoit and Lehmann patents. 

Although there are some differences between 
the mechanism described in these patents and 
that of which complainants claim to be the 
inventors, it is evident that all embrace the 
application of the same principle, and are 
alike in the result which they accomplish. 
The court did not understand it to be seriously 
contended on the argument that the defend- 
ants are not infringers if complainants' pat- 
ent can be sustained as against other inven- 
tions which, it was claimed, anticipate that 
patent. 

[The cases at bar involve many and im- 
portant questions. Their determination is cer- 
tainly not free from difficulty, and the conclu- 
sions arrived at are stated not without some 
diffidence on the part of the court; but, on 
the whole, after a somewhat painstaking con- 
sideration of the questions involved, no other 
conclusion is satisfactory to my mind than 
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that complainants are entitled to the decrees 
which they ask.] 2 
Decree for complainants. 

DFor other cases inTolTing this patent, see 
note to Gottfried r. Bartholomae, Case No. 
5,632.] 
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GOULD et al. v- BALLARD et al. 

[3 Ban. & A. 324; 13 O. G. lOSl: Merw. Pat. 
Inv. 166.] 1 

Circuit Court, D. New Jersey. June IS, 1878. 

Patent— Reissue— Eklaiiqemekt — Noveltt. 

1. T^lnle enlargement by the use of new in- 
strumentalities is forbidden in a reissue, re- 
striction by the disuse of some of the old is al- 
lowable. Caryer v. Braintree Manufg Co. 
[Case No. 2,4.S5]; Gallahue v. Butterfield [Id. 
5,198]; and Dorsey Harvester-Revolving Rake 
Go. V. Marsh [Id. 4,014],— cited. 

2. The reissued patent No. 7,149. dated May 
30th, 1876, for improvement in corner-damps 
or protectors for trunks, granted to complain- 
ants, the original letters patent having been 
granted to Edward A. G. Roulstone, Md in- 
valid for want of novelty. 

[In eauity. Bill by William B. Gould and 
others against George M. Ballard and others.] 

A. V. Briesen, for complainants. 
E. L, Sherman, for defendants. 

NIXON, District Judge. This suit is 
brought against the defendants for infring- 
ing reissued letters patent No. 7,149, dated 
May 30th, 1876, for "improvement in corner- 
clamps or protectors' for trunks." The 'orig- 
inal patent [No. 59,458] was granted Novem- 
ber 6th, 1866, to one Edward A. G. Roul- 
stone, the assignor of the complainants, for 
"improvement In trunk molding." The de- 
fences set up in the answer are: 1. That 
the reissued letters patent are void, because 
they include more than was specified in the 
original, and are Inventions and things sub- 
stantially different 2. That the invention 
claimed in the reissue was described in 
several letters patent anterior to complain- 
ants' patent, and was known, and in public 
use by certain persons therein specified, and 
hence is void for want of novelty. 3. That 

2 [Prom 17 O. G. 675.] 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. Merw. Pat. Inv. 166, contains only a 
partial report] 



they have not infringed, but are making ajid 
selling the corner-clamps for trunks, which 
the complainants allege are an infringement, 
under and according to letters patents grant- 
ed to Edward A. G. Roulstone, October 30th, 
1S66, and reissued May 23d, 1876,* and as- 
signed to the defendants, March 23, 1876. 

1. Is the reissue void for including matter 
not disclosed in the original patent? To de- 
termine this question it wiU be necessary 
to compare the original with the reissue. 
Prima facie, the latter is for the same in- 
vention, and the burden of showing the con- 
trary falls upon the defendants. The only 
claim in the original reads as follows: "I 
claim as a new article of manufacture, the 
corner molding or guard, a, for trunks, made 
of corrugated metal, formed into shape for 
application, and strengthened by a wire, 1), 
substantially as described." The defendants 
insist that in view of the state of the art 
when the patent was issued, such a claim is 
susceptible of only one construction, to wit 
a corner molding or guard strengthened by 
a wire, and that there is nothing else therein 
which was not fully disclosed and patented 
by the same inventor, Roulstone, in letters 
patent No. 27,476, and granted to him as 
early as March 13, 1860. But it is not al- 
ways safe or proper in construing a patent 
to confine attention to the claims. These 
are sometimes too narrow to embrace the 
whole invention disclosed in the description 
and specifications. 

In the present case the complainants say 
that the original patent has two features; 
one relating to the manner of protecting 
trunk-comers, and the other of the construc- 
tion of a trunk molding, and that this view 
is fully sustained by the specifications. 
Turning to the specifications, we find it de- 
clared that: "The invention relates to the 
manner of protecting or re-enforcing the 
corners of leather and wooden travelling 
trunks by metal caps or moldings,, or the 
construction of such moldings as articles of 
manufactm*e, and consists in a metal mold- 
ing made into form to cover or project over 
the three surfaces, meeting at each corner 
or angle of the trunk, when this molding, so 
struck up or formed into shape, is made of 
corrugated metal re-enforced in the horizon- 
tal angle by a metal wire." Having thus 
stated of what his invention consisted, he 
proceeds to state the good results which 
would follow its introduction: "Such mold- 
ings or corner-pieces applied to the four up- 
per corners of a trunk enable the corners to 
stand, without damage, the very rough us- 
age to which they are subjected by express 
and baggage men. Any blow received upon 
the molding is imparted not directly to the 
trunk, but to the protecting corrugation or 
corrugations 6t the metal upon which the 
blow may happen to fall, thereby preserving 
the body of the trunk from injury. . . The 
article thus made into shape, ready for appli- 
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cation to trunk-corners witliout any subse- 
quent shaping or bending, and so as to pro- 
tect tlie three surfaces meeting at either 
angle of the trunk, and presenting, by means 
of a corrugated surface, obstacles at all 
points to the dureet impact of any body 
against the surface of the trunk, is of great 
utility, presenting to manufacturers of travel- 
ling trunks a cheap and reliable means of 
improving and strengthening their produc- 
tions." 

The reissue is dated May 30th, 1876; wheth- 
er it is for the same invention depends upon 
the solution of the question whether leaving 
out certain features described in the original 
has so changed its character as to render the 
reissue substantially different The claims 
of the latter are: "The corner-clamp A, 
made with the outwardly-projecting beads, 
b, at the corner, said beads being convex 
at the outer and concave at the inner side, 
substantially as herein shown and described. 
2, The corner-clamp corrugated substantially 
as herein described, as a new article of 
manufacture." There is nothing more here 
than the original contained, but less. In 
the reissue the inventor has made no mention 
of the strengthening-wire nor of the three- 
winged clamp, which were so fully describ- 
ed in the original. They were omitted by 
design. The three-winged clamp, because 
it was found to be anticipated by the patent 
to H. T. Lee, No. 42,670, and granted May 
10th, 1864; and the wire, because it was 
ascertained to be of no value in protecting 
the trunk. Not much was left except the 
guard or clamp, made hollow around the 
trunk-corners for the purpose of protection, 
so that, in the words of the original patent^ 
"any blow received upon the molding would 
be imparted not dfrectly to the trunk, but 
to the corrugation or corrugations of the 
metal upon which the blow might happen to 
fall, thereby preserving the body of the trunk 
from injury," Are the strengthening-wire 
and the three-cornered clamp such important 
particulars of the original patent, that their 
omission so changes the scope of the inven- 
tion as to render the reissue void? 

In the recent case of Russell v. Dodge [93 
U. S. 460], the supreme court exhibited a 
disposition to criticise the facility with 
which reissues were obtained at the patent 
office, and held that, where the original pat- 
ent was for a process of treating bark-tanned 
lamb or sheep skin by means of a com- 
pound in which heated fat liquor was an 
essential ingredient, and in a reissue a 
change was made in the original specifica- 
tion by eliminating the necessity of using 
the fat liquor in a heated condition, and mak- 
ing in the new specification its use in that 
condition a mere matter of convenience, and 
by inserting an independent claim for the 
use of fat liquor in the treatment of leather 
generally, the character and scope of the in- 
vention as originally claimed were so en- 
larged as to constitute a different invention. 



I was inclined to the opinion at the first 
blush that the case under consideration came 

within the principle of Russell r. Dodge 

[supra], but after a more careful examina- 
tion I have come to a different conclusion. 
The difficulty there was that the changes in- 
troduced into the reissue extended and en- 
larged the operation of the original patent, 
"bringing under it," as was stated in the 
opinion of the court, "manufacturers not 
originally contemplated by the patentee." 
But here the omission tends to restrict rather 
than to enlarge; and while enlargement by 
the use of new insti'umentahties is forbid- 
den, restriction by the disuse of some of the 
old is allowable. 

This question was early before the late 
Mr, Justice Story,— Carver v. Braintree 
Slanuf'g Co. [Case No. 2,485],— who held that 
an inventor was always at liberty in a re- 
issue ±0 omit a part of his original invention, 
if he deemed it expedient, and to retain that 
part only which he deemed it fit to retain. 
To the same effect was the opinion of the 
late Judge "Woodruff of the Second circuit, in 
the case of Gallahue v. Butterfield [Id, 5,198]. 
The patentee in his original patent had a 
weight co-operating with a spring to give 
greater efficiency to the spring, and in the 
reissue he claimed the action of the spring 
alone. In commenting on this change, the 
learned judge said: "Nor do I perceive any 
sound objection to allowing the inventor, in 
his reissue, to claim the action of the spring 
alone. It is shown in the record of his pat- 
ent; and sm*ely a patentee, whose devices 
are new, is at liberty to claim each, by way 
of reissue, although he may have represented 
and claimed them originally as acting con- 
jointly." In determining the case of Dorsey 
Harvester Rake Co. v. Marsh [Id. 4,014], 
Judge McKennan of this circuit held that 
any featmre of the invention, which was 
actually a part of it, that was only suggest- 
ed or indicated in the specifications or draw- 
ings, might be distinctly descx*ibed in an 
amended specification and protected by a 
reissued patent, and, hence, that the claims 
of a patent might be restricted or enlarged 
to cover the real invention. "Nor is it any 
objection to a renewed patent," he adds, 
"that part of the original invention is omit- 
ted. This an inventor may do, because the 
public may use it, and there is nothing in 
the policy or terms of the patent act which 
forbids it." 

2, Holding the reissue to be good, notwith- 
standing these omissions, the inquiry recurs: 
What is the invention described and sought 
to be covered by it, and is the same void 
for want of novelty? 

It is a corner-clamp, made with an out- 
wardly-projecting bead at the corner, the 
bead being convex at the outer and concave 
at the inner side. The inventor called it a 
corner molding or guard in his original de- 
scription. In the Lee patent it is denomin- 
ated a metal corner and cap or protecting- 



[10 Fed. Cas. page 857] 



CCase'No. 5,636) GOULD 



<aip, but is solid, and not hollow. In tlie 
patent issued to Roulstone, Marcli 13tb, 
1860, and numbered 27,476, tbe whole trunk, 
embracing sides, ends, tops, and bottom, as 
well as corners, is made of corrugated- 
metal plates or outwardly-projecting ueads 
with an exterior convexity and an interior 
-concavity. The object of the invention is 
the protection of the corners of a trunk, and 
it is done by the use of corrugated metal. 
"When it is once demonstrated that the en- 
tire trunk may be improved and strength- 
ened by covering it with corrugations, is 
there anything patentable or novel, or does 
it require invention, to apply to the covers 
of a wooden trunk substantially the same 
protection? The complainants' reissued pat- 
ent does this and nothing more. The inven- 
tion lost its distinguishing featiu-e by the 
omission of the sti*engthening-wire. Every 
valuable thing left in it is so plainly suggest- 
ed by the previous patent, to Roulstone, for 
trunks wholly covered with corrugated me- 
tallic plates, that a mechanic would natui'al- 
ly make the application of such, corrugated 
metal to the corners of wooden trunks, with- 
out the exercise of jnore than ordinary 
skill. This view of the case renders it un- 
necessary to inquire whether tue manufac- 
tures of the defendants are an infringement 
^f the patent of the complainants. The bill 
must be dismissed with costs. 
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Case "No. 6,636. 

GOUXiD V. CHRISTIANSON. 

[Blatchf. & H. 507.] i 

District Court, S. D. New York. Feb., 1836. 

3MlN0B SeaMES — COIlPORAIi PONISHMENT — DJSCI- 

PLiNE— Ddtt op Master. 

1. A minor, who is placed by his father in a 
ship for an experimental voyage, to improve his 
health, and to learn navigation and the duties of 
a seaman, and who signs the shipping articles as 
■a boy, is subject to the rules and discipline of the 
ship. 

2. The master, in the exercise of a reasonable 
-discretion, may rightfully inflict corporal pun- 
ishment on such minor. No distinction, in this 
respect, exists in law, between common sailors 
and yonng men of education and refinement and 
of gentle bringing up. 

3. It is a matter of ]jublic policy to encourage 
youths of cultivated minds and respectability of 
character and position to enter the merchant ma- 
rine as seamen. 

4. Discipline on shipboard should, in all eases, 
be carried out, if it is practicable, by suasion and 
reasoning addressed to the men: and masters 
can employ force onlv when it is manifestly nec- 
essary. This principle is most strictly obligatory 
in respect to boys who are known to the master 
to labor undet physical infirmity, or to have been 
delicately brought up, or to possess talents and 

I [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 



acqiiirements and to have entered the service to 
qualify themselves for the profession. 

5. The master is not in loco parentis, in respect 
to a minor, so as to be exempt from resp5nsi- 
bility in an action by such minor for a wrongful 
exercise of power in correcting him, to the same 
extent that a father might be exempt. 

6. In such action, damages will be estimated 
with regard to the character and position of the 
libellant, and will not be limited exclusively to a 
remuneration for the bodily injury. 

7. Excessive or vindictive damages will not be 
awarded in such a case, unless the punishment 
has been wantonly inflicted by the master, with 
a view to the disgrace and mortification of the 
libellant, and not for the enforcement of dis- 
cipline. 

This was a libel in personam [against 
Charles H. Christianson] to recover dam- 
ages for assault and battery. 

The pleadings in this case are inserted at 
large, that the references made to them in the 
opinion of the court may be the better un- 
derstood, and that the version of the ease 
given by each party under oath may fully 
appear. The libel, which was filed on the 
20th of November, 1834, was as follows: 

"To the Honorable Samuel R. Betts, Judge 
of the United States for the Southern Dis- 
trict of New-York: The libel of John Gould, 
an infant, under the age of twenty-one years, 
exhibited by Edward S. Gould, his nearest 
friend, showeth: 

"That your libellant, with a view of learn- 
ing the art of navigation and the manage- 
ment of ships at sea, engaged himself on 
board the ship Commerce, of Philadelphia, 
of which Charles H. Christianson was mas- 
ter, in the month of May, in the year of our 
Lord one thousand eight himdred and thirty- 
three, to perform a voyage from the United 
States to the Pacific Ocean, and the ports of 
Chili and Peru therein, and thence to Canton, 
and back to New-Yorkj and your libellant 
entered on board the said ship as a sailor or 
boy before the mast, and, at all times dur- 
ing the said voyage, while on board the said 
ship, performed his duty according to the 
best of his knowledge, skill and bodily 
strength. Your libellant further showeth, 
that he was then of the age of eighteen 
years, of slender make and strength, and 
had never before been to sea, and had been 
wholly unaccustomed to the duties and hard- 
ships of a sailor's life, and, having friends 
and relatives in easy and affluent circum- 
stances, pains were taken to explain the situ- 
ation of this libellant to the said Charles H. 
Chi'istianson, who was wholly apprised of 
your libellant's situation, before the sailing 
of the said ship. Your libellant further 
showeth, that at various times prior to this 
libellant's leaving the said ship at Valpa- 
raiso, in South America, hereinafter men- 
tioned, and without any just or reasonable 
cause, and, as your libellant believes and al- 
leges, with the mere wantonness of cruelty, 
and to show his power and dominion over 
what he termed a gentleman's son, the said 
Charles H. Christianson beat, bruised and ill- 
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treated, by blows with bis fists, with his feet, 
and with large and unsuitable ropes, the 
body of your libellant, and degraded and dis- 
graced him as far as was in his power, and 
accompanied his said ill-treatment with 
oaths, curses and gross verbal abuse, all of 
which misconduct on his part was committed 
on the high seas, and within the jurisdiction 
of this honorable court, and without the 
criminal jurisdiction of any other court 

"Your libellant, in specification of his afore- 
said general allegation in this behalf, doth 
further show, allege and declare as follows, 
that is to say: First— That on or about the 
third day of June, of the said year, after 
they had been at sea about a fortnight, this 
libellant passed forward along the weather 
side of the companion-way, doing so in ig- 
norance of and inadvertence to the etiquette 
of that passage being reserved to the ship's 
officers and passengers; whereupon, the said 
Charles H. Ohristianson seized this libellant 
with great violence, and pushed him as vio- 
lently as possible against the lee rail of the 
ship, inflicting a severe bruise upon the body 
of this libellant, the effects of which contin- 
ued for several days, at the same time using, 
in presence of the supercargo, a passenger, 
and several of the crew, language to the fol- 
lowing effect: 'You damned booby, I'll teach 
you to come this side.' Second.— That, on the 
fourth day of June aforesaid, your libellant 
being put to picking potatoes on the quarter- 
declc, and leaning against the binnacle-house, 
the said Charles H. Christiansen came up, 
and, without any order or remonstrance to 
this libellant, and -without any knowledge or 
suspicion on your libellant's part that he was 
in any fault, kicked your libellant under his 
right arm with violence, in the presence of 
the other boy on board, at the same time 
using language to the substance and effect 
following, namely: 'You damned lazy ras- 
cal, lie down to your work.' Third.— That, 
on or about the second day of said June, 
when the ship was in the operation of tack- 
ing, at about five o'clock in the afternoon, 
this libellant, not knowing which rope was 
the main sheet, and being guilty of no fault 
in this respect, the said Christiansen vio- 
lently collared your libellant with one hand, 
and struck him violently with his other fist 
In the back, and shoved your libellant to- 
wards the rope, using the language: 'There, 
damned rascal, see it now.* Fourth.— That, 
on or about the twentieth day of June afore- 
said, this libellant, being ordered to find the 
mizzen-royal brace, and being unable, from 
his inexperience, to do so, the said Christian- 
son showed it to this libellant, and asked 
him if he would know it whereupon this 
libellant answering, 'Yes, sir,' the said Chris- 
tiansen struck this libellant with the said 
rope, with his full strength, adding: 'Shall 
you remember it now, you damned rascal?' 
Fifth.— That, on the same day last men- 
tioned, this libellant being forward, and lift- 
ing the fore-topmast studding-sail, and de- 
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daring his inability to lift it, the said Chris- 
tiansen used to your libellant the languages 
'Yes, you can, you damned rascal, you don't 
lift a pound;' and, as your libellant was- 
stooping to try to lift it again, the said Chris- 
tiansen knocked your libellant down upon 
the deck by a sti-oke with the end of the- 
main-tack, a very hard rope, about two 
inches in diameter, upon the small of the- 
back, and stood over your libellant, ready 
to renew the blow; that he then laid down 
the rope, and turned away; that the effect 
of this blow was a chronic inflammation of 
the membrane enclosing the spine, and an 
injury from which your libellant has not yet 
recovered. Sixth.— That, • on or about the 
twenty-fourth day of June, being on the- 
quarter-deck, in presence of several passen- 
gers, the said Christianson asked your libel- 
lant where a rope led which he had hold of; 
that your libellant being near-sighted, could 
not immediately tell, upon which said Chris- 
tianson knocked off this libellant's hat, 
caught him by the hair, pulled his head 
back, and rubbed his ears violently and saidr 
'Now, you damned blind man, do you see?' 
and your libellant declares that he was in- 
experienced, and did not know all the ropes 
in the ship, and the said Christianson was 
well aware of the fact Seventh.— That, on 
or about the twenty-fourth day of July, the 
wind blowing a gale, and the ship rolling 
heavily, your libellant was walking aft hold- 
ing on to steady him, whereupon the said 
Christianson struck your libellant and kicked 
him down to leeward, and, as your libellant 
stopped half way, he followed him, and 
kicked him the remainder of the distance 
across the deck, adding: 'You damned 
wooden man, take that' Eighth.— That, on 
the twenty-sixth day of July, your libellant 
having a leather belt around him, fastening 
his coat around him, the said Christianson, 
without other cause or provocation than 
merely this deponent's having on said belt 
(never having been forbidden to wear it) 
took off the said belt flogged your libellant 
with it and threw it overboard, and in the 
evening pulled your libellant's nose and ears, 
and slapped his face. Ninth.— That on or 
about the fourth day of August your libel- 
lant was sick, and was ordered by said Chris- 
tianson to feed the pigs on board. Your li- 
bellant told the man bringing the order, of 
his inability, upon which the said Christian- 
son renewed the order, and threatened ta 
flog your libellant Your libellant then went 
on deck on his hands and knees, and crawled 
about to execute said order, being unable to- 
do otherwise, whereupon the said Christian- 
son kicked your libellant along, saying that 
he was a damned lazy skulking rascal. 
Tenth.— ^That, on or about the nineteenth day 
of August this libellant standing awkwardly 
at the pump in pumping the ship, the said 
Christianson kicked and struck this libellant 
until the said Christianson was tired and 
ceased for that reason. 



[10 Fed. Cas. page 859] 



(Case No. 5,636) GOULD 



"And your libellant further shows that, in 
a vast number of other instances, for the most 
trifling causes and on the" most insufficient 
provocation, the said Christianson was in the 
habit of striliing, beating and swearing at 
your libellant, and treating him in all respects 
in the most degraded and brutal manner, in 
presence of crew and passengers, he, the said 
Christianson, linowing that, from the lib'el- 
lant's previous mode of life, such conduct was 
more deeply wounding to the feelings of this 
libellant, as a man able to feel disgra:ce, than 
the mere bodily suffering, however severe. 
Your libellant humbly submits that fbe said 
Christianson, both by way of redress and rep- 
aration to your libellant, and by way of ex- 
ample to others and of monition to himself, 
ought to be compelled to make ample satisfac-' 
tion to your libellant for the said grievances, 
and tliat five thousand dollars is claimed by 
your libellant as such satisfaction. Your libel- 
lant further showeth, that the said Christian- 
son is now within this district, and your libel- 
lant apprehends that he will depart therefrom 
without delay. To the end, therefore, that the 
said Charles H. Christianson may be, com- 
pelled to answer in this honorable court in the 
premises, and may be decreed to satisfy your 
libellant in the premises for all the said griev- 
ances, and that he may be held to bail in such 
sum as your honor shall think meet, may it 
please yoxu: honor to award the process of this 
honorable court to the marshal, commanding 
him to take the said Charles H. Christianson, 
*and hold his body until he shall have answer- 
ed the premises, and have performed and 
made such satisfaction in damages to your 
libellant as your honor shall judge suitable 
and decree in this behalf. And your libellant 
win ever pray. 

"Sworn this 20th day of November, A. D., 
1834. . John Gould, 

"Fred. J. Betts, Clerk. 

"Daniel Lord, Jr., Proctor." 

On the filing of the libel, bailable process in 
the sum of ?500 was issued. The answer, 
which was filed on the 3d of December, 1834, 
was as follows: 

"To the Honorable Samuel R. Betts, District 
Judge of the United States for the Southern 
District of New-York: The answer of Chris- 
tian H. Christianson, who is proceeded against 
by the name of Charles H. Christianson, mas- 
ter of the ship Commerce, to the libal of John 
Gould, who sues by his nest friend, Edward 
S. Gould: 

"This respondent, saving and reserving all 
manner of benefit of exception to the many 
errors, insufficiencies and imtruths in the said 
libel contained, for answer thereto, or so much 
thereof as is necessary to be answered, says, 
that it is true that this respondent was master 
of the ship Commerce, of Philadelphia, for the 
voyage from the port of New-York to Canton, 
and back, in the libel mentioned, and that the 
libellant shipped on board the said vessel for 
said voyage out and home, as boy, but not as 
seaman. And this respondent supposes, and 



therefore admits, that the said libellant may 
have had a view of learning the art of navi- 
gation and the management of ships at sea^ 
in engaging in the said voyage. And this re- 
spondent admits that the libellant was at the 
time aforesaid, of about the age of eighteen 
years, and was of a rather slender frame, 
though not remarkably so for that age, and 
that his friends were in easy and affluent 
circumstances, and that the libellant was un- 
accustomed to the duties and hardships of a 
sailor's life. But this respondent deni.es that 
he was ignorant of the hardships he would be- 
compelled to undergo in this occupation. On 
the contrary, . this respondent saith, that he 
was applied to by Mr. Pelatiah Perit, of the- 
house of Goodhue & Co., of the city of New- 
York, the consignees of the said ship, in behalf 
of the said libeUant, for a situation for the- 
said libellant as ship's boy for the said voy- 
age. That respondent was averse to taking 
the libellant, from his experience of the trou- 
ble and difficulty often arising from taking- 
persons imder similar circumstances, and 
stated such objections to the said consignee,, 
and that the respondent did not consent to- 
take the libellant vmtil he had an interview 
with the father of the libellant, when respond- 
ent repeated to his said father his objections, 
to taking the libellant, and stated to him dis- 
tinctly the nature of the duties that would be- 
required of him, and the hardships that must 
be encountered, to all which his father replied,, 
that the libellant was aware of it, but had 
set his mind upon going to sea, and urged 
deponent to receive him accordingly, and de- 
fendant at length consented, as a favor, to- 
receive him in that capacity. 

"And tbis respondent fiu'thei' saith, that he 
endeavored to teach the libellant the duties- 
of practical seamanship, by himself and 
officers, by showing him the different ropes- 
and parts of the vessel, and explaining their 
names and use, and by putting him to such 
work as was suitable to his strength and 
capacitr. and, in so doing, used no undue or 
unreasonable hardship or severity, and not 
more than the necessity of the case reauired, 
nor than is customary in training boys for thfr 
rough and hardy life of a seaman. AJid this- 
respondent denies that he was guilty of cru- 
elty towards the libellant, through wanton- 
ness, or to show his dominion and power over 
a gentleman's son, or through any other cause, 
or that he at any time bruised or ill-treated 
him either with his fists, feet, or with large- 
or unsiiitable ropes. On the contrary thereof, 
this respondent saith, that the libellant was- 
treated with kindness and indulgence; that 
he was not required to sleep in the forecastle 
with the common sailors, but occupied the 
steerage with the carpenter and one John 
ChUds, a gentleman's son, who came on board 
under like circumstances; and further, that a 
part of the time the libellant was excused 
from his regular duty on deck, and only as- 
sisted in the cabin; and that, at all other 
times, he was only required to attend to the 



GOULD (Case No. 5,636) 



[10 Fed. Cas. page 860j 



•ordinary boys' business on board ship. And 
respondent further saith, that the libellant 
was exceedingly awkward and "useless about 
ship, and that he either took no pains or was 
unusually dull in learning his duty on board, 
and was accustomed to set about his work 
muffled up in great-coats and jackets, entirely 
unfit for his station and occupation, and for 
all of which this respondent at times repri- 
manded the libeUant, but without abuse, 
cm-ses or other ill language, and respondent 
may at times have gently laid his hands upon 
libellant, and quickened his movements, or 
-directed his attention when he was peculiarly 
backward or dull in executing orders, but 
without any more violence than was requisite 
for such purpose, and without any intention 
of injuring or ill-treating the libellant; but 
defendant has no recollection of other in- 
:Stances than such as are hereinafter set forth 
And this respondent further answering denies, 
that he was guilty, at the several times in the 
libel particularly mentioned, of the assaults 
and outrages therein set forth, or any of them. 
And this defendant denies, that on or about 
the thu'd day of June, in the libel mentioned, 
he seized the defendant, and pushed him with 
violence against the lee rail of the said ship, 
or inflicted any serious bruise on the body of 
the libellant, but defendant admits that, after 
he had informed the libellant of the usage of 
ships in regard to the use of the weather side, 
and had cautioned him against trespassing 
against the said usage, upon libellanc's dis 
•obeying such dh:ection, this respondent may 
have talcen hold of the libellant and removed 
him to the proper side of the vessel, using no 
more force than was proper and necessary for 
that purpose. And this respondent denies 
that on the fourth of said month of June this 
defendant kicked the said libellant. And this 
defendant denies, that on or about the 2d day 
■of June aforesaid, this respondent coUared and 
Struck violently the said libellant; but this 
respondent says, that about that time, to the 
best of respondent's recollection, on the occa- 
sion of tacking ship, the libellant being or- 
dered to take hold of the main-sheet, and 
being very slow or backward in obeying the 
orders, respondent slightly pushed the libel- 
lant towards the same to quicken his steps, 
but without abuse or undue violence. And 
this respondent further answering denies, that 
on or about the twentieth day of June, this 
respondent struck the libellant with his full 
Strength with the mizzen-royal brace; but 
this respondent saith, that at or about that 
time, as nearly as respondent recollects, the 
libellant, having been repeatedly shown the 
said rope, and being, in the course of the duty 
of the ship, ordered to take hold of the same, 
did not obey the order; that defendant there- 
upon showed him the rope again, and slightly 
iit the libellant with the bight of it over his 
jacket or great-coat, for the purpose of quick- 
ening his attention and making him more ob- 
servant of his duty, but the same was without 
violence, and could have inflicted no injury 



on the libeUant. And respondent saith, that 
the said royal mizzen-brace is one of the 
smallest and loosest ropes on board the ship, 
of about half an inch diameter. And the re- 
spondent fmther answering denies, that on 
the same day last mentioned, or at any other 
time, this respondent struck or knocked down 
the libellant with the main-tack or with any 
other large rope; and the respondent says tliat 
the main-tack is a very large, hard rope, and 
deponent believes that such a blow as in the 
libel stated would have killed or disabled the 
libellant. That this respondent is very cer- 
tain, that he never struck a common sailor in 
such a manner, and that he certainly could 
not have so struck a lad like the libellant. 
And this defendant fm'ther answering denies, 
that on or about the twenty-fourth of said 
June, respondent knocked off libdlant's hai, 
pulled his hair or rubbed his ears with vio- 
lence, but respondent saith, that at or about 
that time, as well as respondent can recollect, 
libellant, through neglect and inattention, not 
being able to find a rope which he was or- 
dered to do, this respondent may have slight- 
ly taken hold of libellant and turned his head 
in the direction of the rope, for the purpose 
of directing his attention thereto and making 
him more attentive to his duty, but without 
violence or the abusive ti*eatment in the libel 
stated. And this defendant further answering 
denies, that on the 24th day of July, this 
respondent kicked the libellant, or that he 
kicked him at any time. 

"And this defendant further answering 
says that the said libellant was ordered and 
instructed to dress himself in proper sea- 
man's apparel, but that, in neglect and dis- 
obedience of such orders, he persisted in go- 
ing about muffled up in great-coats, jackets 
and handkerchiefs, altogether unfit for his 
station and occupation, and that some time, 
on or about the twenty-sixth day of July, as 
well as respondent recollects as to the time, 
the libellant being about his work in a super- 
fluous quantity of coats and jackets, secured 
round his body by a leathern belt, which in- 
capacitated him for prompt and seamanlike 
attention to his business, this respondent 
took ofE and threw away the said belt, and 
-directed the libellant to adopt a different 
sort of dress while about his work; and this 
respondent thinks that he hit the libellant 
over his great-coat with the said belt, which 
was a very light and trifling one, for the 
purpose of enforcing his orders aforesaid, 
but without inflicting any injuiT on his per- 
son; and this respondent denies that he pull- 
ed the libellant's nose and slapped his face; 
and this defendant denies, that on or about 
the fourth of August, this respondent kicked 
the libellant, or used the abusive language 
in the libel mentioned; that defendant did 
not, on that occasion, require the libellant to 
perform any work beyond his health and 
strength; that he did not then, nor does he 
now, suppose or believe that the said libellant 
was unwell or unable to attend to the lighter 
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duties about the ship; and defendant saith, 
that he was required to feed the pigs as a 
necessary piece of worlc usually attended to 
by the boys on board, and not as an ignomini- 
ous or disgraceful thing for the libellant to 
do; and defendant denies, that on or about 
the nineteenth of August, this respondent 
liicked or struclv the libellant till respondent 
was tired, or that then, or at any other time, 
to the best recollection of respondent, he 
kicked or struck the libellant at or near the 
pump; and this respondent denies that he 
made use of the profane and abusive lan- 
guage in the libel stated. On the contrary, 
this respondent saith, that the use. of such 
language was contrary to the public standing 
orders of the ship, and contrary to the habits 
and usage of respondent And respondent 
submits, that, in the instances of slight cor- 
rection aforesaid, this respondent, as such 
master, was justified and required so to cor- 
rect the libellant, as well for his own im- 
provement as to insure the prompt and sea- 
manlike attention to the duties and neces- 
sary etiquette of the ship. And this respond- 
ent further answering denies, that he was 
in the habit of striking, beating or swearing 
at the libellant for trifling causes, or other- 
wise; or that, to the best of deponent's recol- 
lection, he ever struck him at any other times 
than above stated, or that he ever treated 
him in a brutal or "degrading manner, qr 
sought in any way to disgrace him or to 
wound his feelings. On the contrary, this 
respondent says, that the libellant was treat- 
ed with more kindness and indulgence than 
ship-boys usually are. That, on putting to 
sea on the said voyage, respondent called all 
hands aft, and gave them instructions and 
orders for the voyage, by which he forbid 
all swearing or fighting on board the said 
vessel, and forbid the. officers of the vessel 
striking any of the men, except by respond- 
ent's orders, and their sti-iking the boys un- 
der any circumstances, for the purpose of 
protecting the boys from the usage which it 
is common for them to receive, and that he 
never suffered the officers or crew to strike 
them at all. And defendant further saith, 
that he suffered the libellant to abandon the 
voyage and go on shore at Valparaiso, with- 
out any suspicion that the libellant had any 
ill-will or subject of complaint against this 
respondent That before reaching Valpa- 
raiso, libellant repeatedly stated to respond- 
ent that he was sick of the sea, and desirous 
to abandon the voyage, stating, among other 
things, that his health was improved, but 
he did not like the life. That respondent, 
finding the libellant was of no use on board, 
and, as respondent believed, would never 
make a sailor, freely consented to his going 
on shore and giving up the voyage, and re- 
ferred him to the United States consul for 
such certificate as would justify respondent 
in dischai-ging him in a foreign port, which 
certificate was granted by the consul, and 
the respondent thereupon discharged the li- 



bellant That, after the libellant had left 
the ship, respondent repeatedly saw libel- 
lant, and had no intimation from him of any 
complaint against respondent. On the con- 
trary, libellant voluntarily informed the re- 
spondent of the embezzlement of the ship's 
stores by the cai-penter, which, he stated, hfr 
had been afraid to mention wnile on board, 
for fear of the carpentei*. And defendant 
further saith, that as he is informed and 
believes, and therefore alleges, the said libel- 
lant, on his return to the port of New- York, 
had an interview with Mr. Perit aforesaid, 
by whom the situation for libellant was ob- 
tained, and the libellant then stated that he 
liad seen enough of the sea; and, on beings 
asked by Mr. Perit how he was pleased with 
the captain, meaning this respondent, th& 
libellant answered that he had no complaint 
to make against him, or words to that effect 
"Wherefore this respondent prays he may 
be considered as justified in the premises^ 
and be hence dismissed, with his costs, &e. 
"0. H. Christiansen. 
"J. Coit, Proctor for Defendant 
"On this 2d day of December, 1S34, before 
me personally appeared Christian H. Ohris- 
tianson, who, being duly sworn, says, that 
he has read, or heard read, the foregoing an- 
swer, and knows the contents thereof, and 
that the same is true of his own knowledge, 
except as to the matters therein stated to be 
on his information and belief, and, as to- 
those matters, he believes it to be true. 

"Geo. W. Morton, U. S. Comra*r." 

Daniel Lord, Jr., for libellant 
Joshua Coit, for respondent. 

BETTS, District Judge. Both pai-ties have 
gone into very extended proofs in support of 
their respective pleadings and to repel the al- 
legations brought against them. One com- 
mission was executed at Valparaiso and one 
at Canton; ten other depositions were taken 
out of court, and six witnesses were examin- 
ed orally on the hearing. It is not important 
to analyze, in this opinion, this mass of testi- 
mony. Its general bearing tlu'oughout is in 
contradiction of the inflamed charges of the 
libel, and goes to prove the conduct of the re- 
spondent, in the treatment of the libellant, to 
have been, ordinarily, mild and unobjection- 
able. This is the tenor of the evidence given 
by the libellant's own witnesses, who were 
in the ship with him— not merely the crew, 
but passengers in reputable walks of life, 
who may be supposed to appreciate personal 
rights more justly; whilst the rest of the 
crew, and all the passengers, including a 
supercargo and the American consul at Val- 
paraiso, speak in unqualified terms of ap- 
proval of the general deportment of the re- 
spondent in his command, and in regard to 
the libellant; so far as his situation came un- 
der their notice or they heard him speak of 
it But, abating the exaggerations In the 
statement of the libellant's case, and making 
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broad subtractions from the evidently prej- 
udiced representations of two of bis witness- 
es, the boy Cbilds and tbe carpenter, I think 
there is direct and nnimpeached evidence, 
that on two or three occasions the respondent 
assaulted the libellant and committed violence 
upon his person, in a manner not justified by 
the proof s— first, in pushing the libellant forci- 
bly across the deck, and accompanying the act 
with a blow or slap on the side of his head, 
for a breach of etiquette in walking on the 
weather side of the quarter-deck; again, in 
cuffing him for awkwardness or lack of activity 
in setting the pump to work; also, in twitch- 
ing his head backwards and slapping him for 
failing to know and find a particular rope he 
was ordered to haul upon; also, in pulling off 
the libellant's belt, striking him over the 
shoulders with it, and throwing it overboard, 
in presence of tlie passengers, and taunting 
and deriding him for his clumsy and ungainly 
dress and appearance; and again, for strik- 
ing him across the small of his back with a 
rope's-end, when he was stooping down in 
the effort to raise from the deck one end of a 
yard with a wet sail on it. The comrt is very 
careful not to be carried away by the picture 
given in the libel of this last-named ti'ans- 
action, or by the dubious colorings applied 
to it by the testimony of the boy Childs, and 
of another sailor, because their testimony is 
inconsistent with the after conduct and rep- 
resentations of the libellant himself, and be- 
cause their credibility as witnesses, if not 
legally impeached, is much impaired by the 
testimony of the passengers and of others of 
the crew. Yet, I cannot deny my belief of the 
fact that a blow with a rope was given at 
the time by the respondent. This is the sub- 
stance of the credible proof in support of the 
charges in the libel. It may embrace another 
instance or two of like character; but no 
punishment or a more aggravated kind ap- 
pears to have been inflicted on the libellant 
by the master. 

The argument for the defence is, that if 
the master has not succeeded in wholly dis- 
crediting the evidence against him on this 
subject, he was justified in law for his acts, 
under the circumstances and In the relation 
of the parties to each other; and that, in 
respect to this minor. Hie master stood em- 
phatically in loco parentis, and was empow- 
ered to correct him under the same immunity 
that a father may coiTect a child. The right- 
ful authority of a master to correct a mariner 
at sea, for malconduct or culpable negligence 
on shipboard, is not now in debate. The 
libellant's action is put on the footing, that 
he was entitled to a privilege or exemption 
in this service, which distinguished his lia- 
bility to the authority of the master from 
that of a common sailor; and, if not, that 
the punishment he received was excessive 
and cruel. It is in proof that the libellant 
was about eighteen years of age, and of a 
delicate constitution, and was desirous of 
making a long sea voyage to benefit his 



health and learn navigation with a view to 
that profession. He was of highly respect- 
able connections, and had been brought up 
in a distinguished family and with cultivated 
and refined tastes. He had never been ac- 
customed to hard labor, and was entirely 
without experience of the exactions and 
hardships of seafaring life. From these con- 
siderations, his father and friends were op- 
posed to his undertaking the voyage; but, 
yielding to his persistency, they obtained a 
berth for him on board the ship Commerce, 
commanded by the respondent The libel- 
lant's father explained the young man's situ- 
ation to the respondent, and besought for 
him treatment on board which might render 
the service usefxd and encouraging to him, 
and contribute to strengthen his constitution 
and health. The master was reluctant to re- 
ceive him and another young man, his com- 
panion, of about the same age and position 
in society, alleging that sons of gentlemen 
were troublesome in merchant ships and 
proved to be poor sailors, and that the libel- 
lant, if he engaged in the voyage, would find 
the service more severe than he anticipated, 
and become dissatisfied with his position. 
He was, however, accepted as one of the 
crew, and signed shipping articles for the 
voyage as a boy. He was stationed in the 
steerage with the carpenter and another boy, 
and was not put in the forecastle with the 
common sailors. 

The old distribution of titles and rank 
amongst the ship's company 2 has, in respect 
to boys at least, gone into disuse in modern 
times. In American ships, cabin-boys, ap- 
prentices or pupils, and raw or green hands, 
are all rated as boys, without regard to their 
ages. 'The full-grown man, if not an ordi- 
,nary seaman, ranks as a boy. Cabin-boys 
are usually attendants "upon the master or 
steward, are regarded rather as servants 
than as mariners, and are rarely put to gen- 

2 The persons ordinary for sailing in ships 
have divers denominations: The first, which is 
the master, known to us and by most nations 
both now and of old, and especially by the Ro- 
man laws, "navicularins" or "magister navis"; 
in English rendered "master"; or "esercitor 
navis"; in the Teutoniclj "skipper"; by the 
Graecians, "navarchus" or "nauclerus"; by 
tlie Italians, "patrono." But this is only to 
those vessels that are ships of burden and of 
carriage; for to ships of war the principal there 
is commonly called "commander' or "captain." 
The nest in order of office to the master, is lie 
who directs the sliip in the course of her voy- 
age, by the French called "pilote"; by the 
English and Flemming, "steersman"; by the 
Romans, "gubernator" ; by the Italians, "nochi- 
ero pilotto," and "navarchus," as Gerettus 
writes. The third is esteemed the master's 
mate or companion, chiefly if the master be 
steersman himself; of old by the Graecians and 
Romans called "proreta"; his charge is to com- 
mand all before the mast. His successor in 
order is the carpenter or shipwright, by those 
two nations of old called "naupegus" by the lat- 
ter; by the first "calaphates." From the loins 
of one of that rank spransr that sreat emperor 
Michael, surnamed "Calaphates," who denied 
not to own the quality of his father among his 
regal titles. The very name of "ehalapliate" 
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«ral ship's duty. It is otherwise with ap- 
prentices or pupils; but, as they serve under 
special articles or hiring, their cases come 
less under the supervision of the law mari- 
time than those of other members of the 
■crew. In this case, the libellant was a boy, 
in a general and nautical sense. He was a 
raw hand, and, having signed the shipping 
articles, was subject to the rules aud au- 
thority of the ship, in every respect, accord- 
ing to his capacity and experience, the same 
as an ordinary seaman. The master might 
rightfully punish him for delinquencies, in 
the same manner as a common sailor, and, 
when the misfeasance was of a kind to call 
for personal chastisement, there was noth- 
ing in his position which exempted him from 
its infliction. Nevertheless, the effect of 
the infliction of unjustifiable punishment up- 
on a delicate, educated and sensitive youth, 
and upon a hardy seaman, inured to rough 
usage from officers and from his messmates, 
would be widely different, and the conse- 
quences to the master for the wrongful act 
ought not to be the same. In my judgment, 
it is proved in this case, that personal chas- 
tisement was applied to the libellant in sever- 
al instances, where no necessity is shown 
for its infliction. It was administered for 
very trivial delinquencies, if the acts or omis- 
sions of the libellant could be so termed, and 
abruptly, without calling the libellant to ex- 
plain his conduct, or giving him an oppor- 
tunity to offer apologies or amends for it 
Nor did the master pronounce it faulty, so as 
to afford a caution to the libellant or the 
crew against its repetition. The correction 
administered was the only admonition given, 
and in this respect the method of instruction 
was the same that it would have been if the 
libellant had been an irrational animal. This 
was unwarranted in law. A master has no 
authority to fall upon a mariner with blows 

the Venetian and Italian still use to this day. 
The next who succeeds in order, is he who 
bears the charge of the ship's boat, by the Ital- 
ians called "brachierie"; by the Graecians and 
Romans, "earabita," from "carabus," -which de- 
notes the boat of a ship. The sixth in order, 
especially in ships of burden, is the clerk or 
purser, by the Italians called "scrivano"; whose 
duty is the registering and keeping' the accounts 
of all received in or delivered out of the ship; 
for all other goods that are not by him entered 
or taken into charge, if they happen to be cast 
overboard in a storm, or are stolen or imbez- 
zled, the master answers them not, there being 
no obligation on him by law for the same; his 
duty is to unlade by day, not night. The 
seventh, a most necessary officer, as long as 
there are aboard bellies, sharp stomachs and 
provision, called the "cook." The eighth is the 
ship's boy, who keeps her continually in har- 
bours, called of old by the Graecians, "nauphi- 
lakes"; by the Italians, "guardino": These 
persons are distinct in offices and names, and 
are likewise distinguished in their hires and 
wages; the rest of the crew are under the com- 
mon name of "mariners" ; by the Komans called 
"nautae"; but the tarpollians, or those youths 
or boys tnat are apprentices, obliged to the most 
servile duties in the ship, were -of old called 
"mesonautae." 1 MoUoy, bk. 2, c. 3, pp. 341, 
342. 



for eveiy inadvertency or act of misbehavior, 
imless the urgency to subdue him instantly 
or to resist some outrage threatened by him, 
be palpable. Nothing mutinous or violent or 
refractory, on either occasion, on the pai't of 
the libellant, is shown. I think it clear, up- 
on the proofs, that the pimishments com- 
plained of were exceedingly slight in kind. 
Inflicted no injury upon the person of the 
libellant, and were only calculated to wound 
his pride and sensibilities. They do not, 
therefore, demand any startling reparation 
by damages, and, but for some circumstances 
peculiar to this case, the coxsrt would feel 
constrained to award little beyond costs and 
nominal damages. But the relation of the 
libellant tb the master and to the ship pre- 
sents considerations both of a general bear- 
ing and special to the case, which deserve 
notice. The government and discipline on 
board ships at sea being necessarily largely 
in the disci'etion of the master, courts can 
exercise little more supervision than to see 
that the discipline is administered temper- 
ately, and with reasonable regard to the ca- 
pacity, constitution and feelings of the crew. 
Bice V. The Polly and Kitty [Case No. 11,- 
754]. If there arises a necessity for corporal 
restraint or punishment to individuals of tlie 
crew, the same measure of severity is not 
permitted towards the inexperienced, the 
feeble of frame or the improvident, as to- 
wards thoroughly trained, robust and per- 
verse offenders. The libellant was under 
physical infirmities, of which the master was 
aware, which called for leniency and for-" 
bearance, if an order failed to be promptly 
and correctly fulfilled by him at the instant 
it was given. His eyesight was bad, be was 
of slender strength, he was timid in under- 
taking work which was strange to him, and 
he was awkward in learning. It should, ac- 
cordingly, have been the occasion for care- 
ful teaching, or at most for reproof, if he 
failed to find or haul upon the right rope at 
once, or bungled in rigging up the pump, or 
went aloft clumsily or with hesitation, or 
was prone to cover himself with more cloth- 
ing than was convenient to an easy and 
prompt action on duty, rather than for using 
a rope's end upon him, or boxing his ears, 
whether either produced bodily suffering or 
not The offences set forth in the answer, 
in excuse of the corrections given to the li- 
bellant appear to have been chiefly inad- 
vertencies, or the results of ignorance, and 
his failure to lift at once the spar and" sail 
for which he was struck across the back. If 
owing, in a degree, to the lack of a hearty 
good will for the work, must also be deemed, 
on the evidence, attributable in part to the 
weight of the spar and sail, compared witli 
his actual strength. It appears to me, that 
every instance of misconduct or neglect al- 
leged against the libellant was a fit subject 
for expostulation, caution or reproof by the 
respondent, and did not demand personal 
chastisement to correct tlie error or stimu- 
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late the libellant to a proper performance of 
his duties. If he was to be regarded and 
treated merely as a sailor, yet, as he was an 
educated and intelligent person, the master 
should have appealed to his reason and sense 
of right, to lead him to obedience, before re- 
sorting to blows. 

The case presents another aspect, which 
should be adverted to. The libellant was 
making an experimental voyage, partly with 
a view to acquaint himself with navigation 
and the duties of a seaman, in order to quali- 
ty himself for that calling. It is of national 
concernment that the merchant marine should 
be supplied with men of intelligence and 
character, not only to officer the ship, but to 
fill every station on board of her. Nor is 
this consideration limited to the importance 
of having the ship's company made up of 
men competent, in every emergency, to navi- 
gate the vessel, and to deal intelligently with 
her lading, nor to the advantages to be deriv- 
ed by commerce and trade alone, from such 
a composition of a ci'ew. Crews of Ameri- 
can ships, if a creditable and true representa- 
tion of American intelligence and morals at 
home, would abroad, wherever they went, 
become envoys more efficient than diplomacy 
or arms can send forth, in spreading arts, 
culture, religion and the love of peace and 
liberty. They would efface the disrepute at- 
tached, in a degree, to the calling of a sailor, 
and would render those who fill this vast field 
of enterprise on the high seas, common par- 
ticipators, in reputation and worth, with the 
merchants whose business they transact 
The country has thus a deep interest in en- 
com'aging yotmg men of capacity, ambition 
and good character, to seek employment in 
the merchant marine, and in having the ship 
of the merchant, like his counting-house, be- 
come to a school to his employes, for the cul- 
ture of general intelligence and refinement of 
manners, together with a thorough knowl- 
edge of their special pursuit The coarse and 
rude usage which the libellant received from 
the respondent is not, then, in my judgment, 
to be estimated solely by the consideration of 
the positive bodily harm which accompanied 
it; but the misconduct of the respondent is 
to be measured with some regard, also, to the 
broader interests, both those of navigation 
and those of a public nature, affected by it, in 
view of its tendency to deter sensitive and 
worthy young men from entering the mer- 
chant's service as mariners. Nor is it to be 
overlooked, that, In appreciating the wrong 
received firom torts of the description proved 
in this case, the wound to the libellant's pride 
and self respect is entitled to weight, in de- 
termining the damages to be awai-ded him. 
Although, then, I hold the respondent ac- 
quitted of any wanton maltreatment of the 
libellant, and of any intentional cruelty to- 
wards him, and of any design to disgrace and 
humiliate him by the mode of punishment 
adopted, and although the actual injury re- 
ceived by him tlierefrom was inconsiderable, 



and was not made matter of complaint on 
board, yet the respondent was culpably in 
fault in using force upon the libellant, on the 
occasions where moderate reproof and ad- 
monition or plain instruction to his inexperi- 
ence was all the correction his delinquencies 
seem to have demanded. The humiliation 
and suffei'ing to the libellant's feelings, in 
being subjected to corporal punishment, must 
have been greater than would have been 
experienced by a lad brought up roughly 
and with associates accustomed to like treat- 
ment; and this consideration wiU propei'ly 
enter into the estimate of damages. 

A master of a vessel, under the imputed 
authority of a parent over his crew, or even 
over mere boys xmder his charge, cannot 
claim" the exemption or immimity which a 
father enjoys, to chastise a child at his dis- 
cretion, without responsibility to the law, by 
piuiishments other than such as are cruel and 
injurious to the life or health of the child or 
are a public offence. On the contrary, a 
ship-master is liabfe directly to a minor for 
every personal tort committed upon him 
without legal justification. The considera- 
tions before suggested will, in this case, aug- 
ment the damages beyond a mere remunera- 
tion for the bodily injury sustained by the- 
libellant, but will not entitle him to vindictive 
or aggravated damages. I shall decree him 
?100 damages and his costs. Decree accord- 
ingly. 
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Case "No. 5,637. 

GOULD et al. v. GOULD et aL 

[3 Story, 516.] i 

Circuit Court, D. Massachusetts. Oct. Term, 

Administratoks— Fraud — Laches— Juuist>iction 
— Evidence. 

1. Where A and B held certain valid claims for 
services during fifteen years against the estate 
of the intestate, and his administrator gave notes 
therefor, with the understanding, that the notes 
should only be good for the amount allowed by 
the judge of probate, and the administrator cred- 
ited himself with the amount of the note given, 
as money paid, and the claims were fully allowed 
by the probate judge, and the plaintiffs being 
heirs, and having received their portion of the 
estate, after nineteen years brought this bill to 
set aside the allowance, as fraudulently obtain?d; 
it was held, liat the proceedings by the adminis- 
trator were wholly unjustifiable, but that the 
plaintiffs had been guilty of gross laches in not 
bringing their suit before, and as the parties 
making the original claim were dead, and as the 
evidence on which the court had proceeded wa& 
wholly gone, that the judgiiient was to be pre- 
sumed as founded upon a valid claim, although 
personal notice had not been served upon the 
plaintiffs. 

[Cited in Eberstein v. Willets. 134 HI. 104, 24 
N. E. 967.] 

2. This court possesses full jurisdiction in equi- 
ty in all cases of fraud, including fraud in oh- 
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taining judgments and decrees in other courts, 
excepting fraud in obtaininj? a will of real and 
personal estate; and has concurrent .iurisdiction 
with the state courts in all such cases. 
[Cited in Goodenow t. Milliken. Case No. 

5,535; Sullivan v. Andoe. 6 Fed. 6i7.] 
[Cited in Maloney v. Dewey. 127 111. 398, 19 N. 
E. 848; Wheeler v. Wheeler, 134 111. 525, 25 
N. E. 588.] 

3. A court of equity will never entertain a bill 
for relief, even in cases of asserted fraud, when 
the plaintiff has been guilty of gross laches and 
unreasonable delay. 

[Cited in Holden v. Meadows, 31 Wis. 289; 
Kobiter v. Albrecht, 82 Wis. 66. 51 N. W. 
1124.] 

4. To found a claim for relief in equity, it is 
not sufficient for the plaintiff to raise suspicion of 
bad faith, but he must establish it beyond rea- 
sonable doubt. 

[Cited in Gindrat v. Dane, Case No. 5,455.] 
[Cited in Oliver v. Oliver. 119 111. 533, 9 N. E. 
891.3 

5. An answer responsive to allegations in a 
bill in equity, is positive evidence, and to be 
taken as true, unless disproved by the testimony 
of two credible witnesses, or of one credible wit- 
ness and facts entirely equivalent to and as cor- 
roborative as another witness. 

[Cited in Jewett y. Cunard, Case No. 7,310; 
Tufts V. Tufts, Id. 14,233.] 

6. A deposition in perpetuam, which has not 
been recorded according to the law of the state 
where it is taken, is not competent evidence in 
the courts of the United States. 

[Cited in Sheldon v. Rockwell, 9 Wis. 183.] 

Bill in equity. The bill sets forth in sub- 
stance, that the plaintiffs [Daniel Gould and 
others] are the only surviving children of 
Nathan Gould, deceased, who was one of 
the brothers of Jacob Gould of Stoneham, 
in the county of Middlesex and common- 
wealth of Massachiisetts, yeoman, deceased, 
intestate; that their said father, Nathan 
Gould, died in November, A. D. 1816; that 
their said uncle, Jacob Gotdd, died on the 
nineteenth day of November, A. D. 1819, 
leaving" considerable real and personal es- 
tate, intestate and without issue; that the 
plaintiffs, together with their sister Mary 
Towle, wife of one Laban Towle, both now" 
deceased without issue, and Thomas Gould 
and David Gould, 2d, brothers, and Mary 
Gould, Susanna Converse, and Elizabeth 
Knight, sisters of said Jacob, were his heirs 
at law; that the said Mary Towle is now de- 
ceased, intestate, without issue, and leaving 
no father sm-viving; that the plaintiff, the 
said Abigail Goxdd, widow of the said Na- 
than Gould, is the mother of said Mary 
Towle, and, as such, is one of her heirs and 
legal representatives, and entitled to a dis- 
tributive share of the estate, real and per- 
sonal, of the said Mary. That at the time 
of the decease of their said uncle, Jacob 
Gould, the plaintiffs were out of this com- 
monwealth, and resident in distant parts of 
the United States; and that they have so 
continued to reside until tiie filing of this 
bill of complaint, except that the plaintiff. 
David Grould, removed to the state of New 
Hampshire from the state of Ohio, in the 
year 1823, where he has since resided. That 
IOfed.cas. — 55 



on the twelfth day of February, A. D. 1820, 
Thomas Gould, Junior, of Stoneham, -afore- 
said, yeoman, a nephew of said Jacob, ob- 
tained from the 'judge of probate foj: the 
said county of Middlesex, letters of adminis- 
tration on the goods and estate of said 
.Jacob Gould, and by virtue thereof possessed 
himself of the same. That on the nineteenth 
day of April, A. D. 1820, the said admin- 
istrator returned into the probate office, for 
the said, county of Middlesex, the inventory 
of said estate, amoimting to §3650.00 in real 
estate, and §657.00 in personal estate. That 
on the first day of June, A. D. 1820, the said 
administi'ator settled his first administra- 
tion account with the said estate. That on 
the fom-teenth day of February, A. D. 1821, 
the said administrator settled his second ad- 
ministration account with the said estate, 
and claimed allowance for the following 
items among others: To David Gould, Jr., 
§1276.00; to Mary' Gould, on account, 866.00, 
That on the twenty-first day of February^ 
A. D. 1821, the said administrator petitioned 
the said Judge of probate for leave to sell 
real estate for the payment of the balance 
due to him, as by his acceimt last recited, 
and filed a list of debts to the amount of 
§2966.12: whereupon the said judge decreed 
a sale of the real estate to the amoumt of 
§2151.29. That on the twenty-ninth day of 
May, A. D. 1821, the said administrator filed 
his affidavit of sale, whereby it appeared 
that the sales of the said real estate amount- 
ed to §2201.29, the said David Gould, Jr., 
hecoming the purchaser. That on the twen- 
ty-first day of August, A. D. 1821, the said 
administrator settled his third administra- 
tion account with the said estate. 

And the plaintiffs further show, that the 
item of fifteen hundred and seventy-six dol- 
lars, charged by the said administrator in his 
second administration accoimt as paid to Da- 
vid Grould, Junior, and the other item of eight 
hundred and sixfy-six dollars, charged there- 
in as paid by him to said Mary Gould, were 
never, in fact, due to them from the estate 
of said Jacob Gould, but that they were fic- 
titious and fraudulent claims against the es- 
tate aforesaid, which the said administrator 
fraudulently allowed, with a seoret unlawful 
understanding between the said administra- 
tor and the said David Gould, Junior, and 
Mary Gould, that if the said administrator 
would permit said David, Junior, by means 
of such fictitious claims, to possess himself 
of the homestead farm of the said Jacob 
Gould, the intestate, and would settle the 
estate according to their, the said David,. 
Junior, and Mary's wishes, the said David, 
Junior, would devise the said real estate to 
the said administrator on his decease, and 
the said Mary would make her will in favor 
of other heirs of the said Jacob, the. intes- 
tate, whom it was desirable to conciliate to- 
this fraudulent arrangement. That the said 
administration accoimts were allowed and 
adjudged by the said judge of probate, and 
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were not resisted by the plaintiffs, and otlier 
heirs, at the time of such adjudication, and 
have been suffered to remain undistm*bed 
and without examination from thence hith- 
erto, for divers strong and controlling rea- 
sons and obstacles, to wit: first, because the 
plaintiffs then were, and for a long time have 
been, resident in far distant parts of the Unit- 
ed States, and had but little communication 
with their relatives in this commonwealth; 
secondly, because the plaintiffs had no per- 
sonal legal notice of the proceedings in the 
said probate court; thirdly, because the 
plaintiffs have been in poor circumstances, 
and unable to sustain the expenses of an in- 
vestigation into the said proceedings and 
doings of the said administi'ator; fom-th, be- 
cause of the fraudulent bribes, solicitations, 
and promises made and offered to some of 
the other heirs then in this commonwealth, 
who might have resisted, the said accounts 
and charg'es by the said David, Junior, and 
Mary, and the said administrator; and be- 
cause of the fraudulent imderstanding be- 
tween the said administrator and the said 
David, Junior, and Mary, concerning the set- 
tlement of the said estate; inasmuch as in 
particular the said Mary Gould, in order to 
suppress all opposition to this arrangement, 
promised the said Susanna Converse and 
Jesse Converse, her husband, to make her 
will in their favor, tf they would not object 
to the said accounts and charges, and the 
said David, Jimior, promised to give to 
Thomas Gould, Senior, the father of said ad- 
ministi'ator, a certain wood-lot, if he would 
not object, and the said David, Junior, and 
Mary, offered to said Nathan Gould, a broth- 
er of the plaintiffs, (who is now resident in 
the state of New Hampshire, and cannot be 
made a party defendant to this bill, and re- 
fuses to become a party plaintiff herein), 
money, if he would not object to their 
charges, and the said Mary promised to re- 
member him in her will, and he thereupon 
withdrew the opposition which he had pre- 
pared and intended -to make, and suppressed 
the evidence which he had discovered 
against the validity of the said accounts and 
charges; of all which the plaintiffs have 
only been recently informed and could not 
at the time have known. That among other 
evidence known to the said Nathan Gould, 
and also known to the said administrator, 
and the said David, Junior, and Mary, and 
which ought to have deterred the said admin- 
istrator from allowing and paying the said 
claims, and is proof that the said adminis- 
trator colluded with the said David, Junior, 
and Mary, in the allowance of their said 
claims, and which they induced the said 
Nathan to suppress, were the facts, that the 
said Jacob Gould, a short time before his 
decease, had declared to one William Abbott, 
that he, the said Jacob, had settled with the 
said David, Junior, and Mary, and did not 
owe them five dollars, and that he did not 
owe five dollars in the world, which declara- 



tions and other similar ones the said Jacob 
had repeatedly made to and in the presence 
of the said administrator. ' 

And the plaintiffs further show, that the 
said David Gould, Junior, deceased, in the 
year 1834, and, in pursuance of the agree- 
ments and understandings above set forth, 
devised to the said administrator, Thomas 
Gould, Junior, the real estate of which he had 
so possessed himself, in fraud of the other 
heirs of Jacob Gould; that the said Mary 
Gould, in pursuance of the agreements and 
promises she had made, being part of the 
same collusive an*angemeut, on her decease, 
in the year 1836, bequeathed to said Nathan 
Gould one himih^ed dollars, and the residue 
of her property to Jesse Converse, Junior, 
son of said Jesse and Susan Converse, ex- 
cept a few hundred dollars, which the said 
Jesse, Junior, advised her, In order to pre- 
vent suspicions, to distribute among her 
other nephews, nieces, and cousins; and that 
the said David, Junior, Mary, and the said 
administrator, made, ana carried into effect 
divers other agreements, arrangements, and 
bargains, with and among each other, and 
with and among other heirs of the said Ja- 
cob Gould, not the plaintiffs, in pursuance 
of tlie fraudulent design, formed at the be- 
ginning, of procuring the allowance of the 
said David, Junior, and Mary's chai*gos 
against the said Jacob's estate, and of en- 
abling the said David, Junior, thus to pos- 
sess himself of the real estate of said Jacob, 
to the prejudice and exclusion of other heirs. 
And the plaintiffs fui"ther show, that being 
entitled, as heirs of said Jacob Gould, to 
the said Nathan Gould's distributive share 
of his estate, they have frequently, by them- 
selves and by their agents, applied to the 
said administrator, and requested him to 
come to a full and true account ^yith the 
plaintiffs for the estate and effects of the 
said Jacob, and to bring into the general 
fund of the said estate, the sums so fraud- 
ulently charged, as paid by him to the said 
David, Junior, and Mary, and to pay to 
them their respective just shai-es thereof, 
and to surrender, for division among the 
heirs of said Jacob, the real estate, of which 
he now claims to be the owner, under the 
will of said David, Junior;— with which just 
and reasonable requests the plaintiffs hoped 
the said Thomas Gould, Junior, would have 
complied. But now so it is, may it please 
your honors, that the said Thomas Gould, 
Junior, administrator, as aforesaid, absolute- 
ly refuses to open and correct his adminis- 
tration accounts, or to bring into the gen- 
eral fund of the said estate the sums so 
fraudulently charged by him, or to pay to 
the plaintiffs their just shares thereof, or 
to surrender for distribution the said real 
estate, of which he claims to be the owner, 
under the will of said David Gould, Junior; 
and the said defendants pretend that the 
moneys, so charged by the administi'ator, 
as paid to said David, Junior, and Mary, 
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were true and proper charges against the 
estate aforesaid, and that the same were 
due in full: "Whereas the plaintiffs charge 
the contrary thereof to be the truth; and 
so it would appear, if the said defendants 
would set forth, as they ought to do, all the 
agreements and doings which transpired, at 
the time before, and when th^ said several 
proceedings on the estate aforesaid, were 
had before the said judge of probate. 

The answer of Thomas Gould (which was 
adopted by the other defendants, who made 
answer to any of the material facts), was 
In substance as follows: That the said Ja- 
cob Gould died seized of certain real and 
personal estate, and that his heirs were his 
brothers and sisters, together with the chil- 
dren of those who had died, as set forth in 
the bill- That he was informed and be- 
lieved that all the complainants then re- 
sided out of the state, and still continue to 
do so, except the complainant and Gould, who 
in the year 1S22 returned to Stoneham and 
there resided many yeai-s. That he was 
duly appointed administrator, and accepted 
and acted under the appointment, and re- 
turned his first account as administrator on 
April 2oth, 1820, and his second account on 
January 11th, 1821; and that notice was, 
pm-suant to an order of tlie probate comrt, 
served upon the heirs at law and creditors, 
to appear and show cause, if any they had, 
against the allowance of the said account 
That he afterwards obtained leave from 
the court, after notice to the heirs and cred- 
itors at law, to sell so much of the real 
estate as might be necessary to raise the 
sum of §2170,29, and that the said David 
Gould, Junior, and Mary Gould were the 
purchasers thereof. That on June 23rd, 
next ensuing, the defendant filed his third 
account, which was allowed by the said 
court, after due notice had been served on 
the parties interested. The defendant denies 
that the said sum of one thousand five hun- 
dred and seventy-six dollars, so by him 
charged in his said second account, as paid to 
the said David Gould, Junior, and the sum of 
eight hundi'ed and sixty-six dollars, so by 
him charged in his said account, as paid 
the said Mary Gould, were, so far as he 
knew, was informed or b^ieved, not in 
fact due to said David and Mary respec- 
tively, from the estate of said Jacob Gould, 
deceased, or that the same were fraudulent 
or fictitious claims against the said estate; 
on the eontrai-y, this defendant further an- 
swering, says, that it was well known to him, 
this defendant, that both said David Gould, 
Junior, and said Mary Gould, had for many 
years lived on the farm of, and with the 
said Jacob Gould, and had been by him 
employed, and had rendered him services of 
great value, and which were by the said 
•Jacob stated to this defendant to be of gx-eat 
value and importance to him the said Ja- 
cob. And tliis defendant further answering, 
says, that after the decease of said Jacob, 



the said David Govdd and the said Mary 
Gould did present to him, as administrator 
as aforesaid, their respective accounts and 
claims against the estate of said Jacob, 
which original account this defendant here 
produces and annexes, marked K and L, 
and prays that the same may be taken as 
part of this his answer. And this defendant 
believed the same to be fair and just claims 
against said estate; but this defendant being 
unwilling, and believing it to be improper 
to allow the same upon his own judgment, 
and without notice to, and the consent of, 
the heU's and other parties interested in said 
estate, or unless the same should be estab- 
lished, upon a hearing and proof thereof, 
before the court of probate for said county 
of Middlesex, did so notify the said David 
and the said Mary, and did decline to pay 
the same. That Ibereafterwards, the said 
David and the said Mary, having respec- 
tively procured the written consent and ap- 
probation of a portion of the heirs of said 
estate, most largely interested in disputing 
the said accounts and claims, authorizing 
the allowance of the same by this defendant, 
the defendant did thereupon consent and 
agree to and Tvith said David and Mary 
respectively, to pay and allow the said 
claims, provided the sum should be ap- 
proved and allowed -by tlie court of probate 
of said county, after a hearing and notice 
to all parties interested, there to show cause 
for or against the same; and this defendant 
thereupon, for the purpose of presenting said 
claims for adjudication to the said court of 
probate, and under the belief that the proper 
mode of so doing would be to charge the 
same in an account of his administration 
of said estate, he, this defendant, being un- 
accustomed to the course of proceedings in 
said court, did, on the tenth day of Januai-y, 
in the year of our Lord onfe thousand eight 
hundi'ed and twenty-one, agree to and with 
said David and Mary respectively, to give, 
and did give, to each of them his promis- 
sory note for the amount of their respective 
claims, and did take from said David and 
said Mary respectively their obligations to 
give up and restore said notes, or reduce 
the respective amounts thereof, in case they, 
said David and Mary, should fail to prove, 
support and procm'e to be allowed, in whole 
or in part, their respective claims against 
said estate, upon a hearing thereof before 
said probate court, to be had after notice 
as aforesaid, and the respondent did there- 
upon, on January 11th, present to the said 
probate court, for hearing and allowance, 
his said second account, as administrator 
of said estate as aforesaid, and in said sec- 
ond account did insert and charge said 
claims and accounts of said David and the 
said Mary respectively; and this defendant 
did, at the time of presenting his said sec- 
ond account to said co.urt of probate, exhibit 
to the said court, the said respective ac- 
counts of the said David and Mary as afere- 



GOULD (Case No. 5,637) 



[10 'Fed, Cas. page 868] 



said, and did state and explain to said court 
the circumstances under, and tlie manner 
in, which the same had heen so entered in 
his said account; and the said court there- 
upon, on the same eleventh day of January, 
did direct an order of notice to be issued 
to all persons interested, and to be served 
in the manner hereinbefore set forth, return- 
able on the fotuiieenth day of February, 
then next as aforesaid. That at a probate 
court, holden on the said fourteenth day of 
.February, the said order of notice "was re- 
turned, duly served as aforesaid; and there- 
upon the said Nathan Gould, the brother of 
said complainant, did appear before said 
xjourt, and the said accounts and claims of 
the said David Gould and the said Mary 
Gould Tvere exhibited, and the said Nathan 
Gould did object to the allowance of the 
same, or any part thereof; whereupon the 
said court of probate did proceed to hear 
and examine the proofs of the respective par- 
ties for and against the said daims and the 
allowance thereof, and the said David Gould 
•and Mary Gould did then produce witnesses 
and proof in support of their respective 
claims; and the said Nathan Gould, on his 
part, did produce testimony to the said 
court, to defeat or diminish the amounts of 
said respective claims of said David and 
Mary, and to prevent the allowance thereof, 
all which were heard and considered by 
said court; and the said court did thereupon 
decree that the said respective claims and 
accounts of the said David and Mary be 
allowed, and that the said respective ac- 
counts, and the receipts thereto, be accepted 
and recorded, and that the original thereof, 
when recorded, be delivered back to this 
defendant; and the said court of probate 
did thereupon, on the said fourteenth day 
of February, — by a decree reciting, that due 
notice had been given to all persons inter- 
ested in said estate, and that said Nathan 
Gould appeared and objected thereto, and 
that the parties were fully heard,— order 
that said accounts of this defendant be ap- 
proved and allowed, and that the same be 
recorded accordingly. 

The defendant denies that the said ac- 
counts were allowed or paid fraudulently, or 
with a secret unlawful understanding be- 
tween him. and the said David Gould, Junior, 
and Mary Gould, or either of them, that if he, 
this defendant, would permit the said David 
Gould, Junior, by means of said claims, to 
possess himself of the homestead farm of said 
Jacob Gould, deceased, and would settle said 
estate according to the wishes of said David 
and Mary, the said David Gould, Junior, 
would, at his decease, devise said estate to 
this defendant, and that the said Mary would 
make her wiU in favor of other heirs of said 
intestate, whom it was desirable to conciliate 
to said alleged arrangement, as in said bill 
most wrongfully set forth; or that said claims 
of said David and Mary, or either of them, 
werg allowed and paid by this defendant in 



consequence of, or in pursuance of, any other 
or similar, secret or unlawful understand- 
ing whatever; or that any understanding oi* 
agreement, expressed or implied, of any kind 
whatever, in relation to said claims of said 
David and Mary, or either of them, or the al- 
lowance or payment thereof, ever existed, or 
was known tg, or heard of by this defendant, 
other than is hereinbefore set forth by this- 
defendant And the defendant further an- 
swering, admits that the said administration 
accounts of this defendant were allowed by 
the said court of probate as aforesaid, with- 
out resistance by said complainants, or by 
most of the other heirs of said intestate, but 
this defendant doth deny that the same were 
not resisted by any of said heirs; on the con- 
trary this defendant doth aver, that the al- 
lowance of the said second and principal ac- 
count of this defendant was earnestly resisted 
by the said Nathan Gould, the brother of said 
comjjlainants, and in the manner hereinbefore 
set forth. 

And the defendant admits that all of the 
said complainants, except the said David 
Gould, have been, since the allowance of the 
said accounts as aforesaid, resident in distant 
parts of the United States, but whether said 
complainants have had little or frequent com- 
munication with their relatives in the com- 
monwealth, this defendant doth not know, 
and is not informed; but as to the com- 
plainant, the said David, this defendant 
doth deny, that he has been resident for a 
long time in far distant parts of the United 
States; on the contrary, the defendant avers 
that the said David, on or about the year 
1823, returned to this commonwealth, and 
there remained, as the defendant believes, 
until about the spring of the year 1832, when 
he removed to the state of New Hampshire, 
and that from and after his return, to this 
commonwealth, until his said removal to New 
Hampshire, said complainant did, for much 
the larger portion of said time, live with him 
at Stoneham. And the defendant denies, that 
the said complainants had not legal notice of 
said proceedings in said probate court, in the 
manner and to the extent hereinbefore set 
forth; but whether the said complainants, 
or any of them, had or had not actual notice 
of the same, or of any, and if any, of wbat 
part thereof, the defendant doth not know, 
and cannot set forth. And the defendant fur- 
ther answering, saith, that he doth not know, 
nor is he informed, of the true and actual 
pecuniaiy circumstances of said complain- 
ants, or of their abilities to sustain the ex- 
penses of any investigation of his (the de- 
fendant's) doings, as such administrator; but 
this defendant is informed, and believes that 
the father of said complainants died seized 
of certain real estate and buildings thereon 
in the said state of Ohio; and this defend- 
ant is informed, and believes, that said com- 
plainants, as heirs of said Jacob, did receive 
from said David Gould, Jr., several hundred 
dollars upon the assignment to him, said 
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David, of the residue of the real estate of said 
Jacob, in the proceedings for partition before 
said probate court, as hereinbefore set forth. 
And the defendant further answering, doth 
utterly deny that any fraudulent bribes, 
solicitations, or promises, of any kind what- 
ever, were by him, the defendant, or so far 
as the defendant linows, is informed, or be- 
lieves, by the said David Gould, Jr., and the 
said Mary Gould, or by either of them, ever 
made or offered to any of the heirs of said" 
Jacob Gould, deceased, in or out of this com- 
monwealth, or to any other person or persons 
whatever, to induce said heirs or persons, or 
either of them, to consent to the allowance of 
any of said accounts of this def endanl^ or not 
to resist the allowance thereof, or for any 
other or similar purpose, or in any way or 
manner whatever. And the defendant denies 
that the said Nathan Gould did, by reason of 
said alleged promises, or for any other rea- 
son, withdraw any opposition which he had 
intended to make to said charges of said 
David and said Mary, or either of them, or to 
said account of this defendant, or that said 
Nathan, so far as the defendant knows or is 
informed, suppressed any evidence against 
said accounts and charges; on the contrary, 
he says, that the said Nathan did not at any 
time withdraw his said opposition to said 
charges and accounts, but did produce all such 
testimony as he saw fit against the same, and 
the same was heard by said probate court; 
and that the said Nathan did, as this defend- 
ant believes, and as is recited in said decree 
of said probate court, resist the allowance of 
said claims and accounts, until the decree so 
made in the premises as aforesaid. 

The defendant fiu:ther says, that at the 
said trial and hearing, so had before said 
probate com-t, on the said fom'teenth day 
of February, as aforesaid, said Nathan Gould 
did produce and ofi^er the said William Ab- 
bott as a witness to sustain his objection 
to the allowance of said claims, and to said 
account of the defendant; and the said Ab- 
bott was accordingly sworn and examined 
at said hearing, and did then and there tes- 
tify, as nearly as the defendant can recol- 
lect, that the said Jacob Gould, shortly before 
his decease, declared In his presence, tnat 
he did not owe any person any thing; and 
he may also have testified, though the same is 
not recollected by the defendant, that the said 
Jacob also declared, that he had settled with 
the said David and said Mary, and did not 
owe them five dollars. And the defendant 
fm-ther answering, says, that he doth not 
believe, and cannot believe, that said Jacob 
did, in fact, make any such declarations in 
the presence of or to the said Abbott, as are 
in the said bill alleged, because of the said 
declarations so repeatedly made by the said 
Jacob, in the presence of the defendant, as 
aforesaid, and because in addition to the 
said claims of the said Mary for services 
contained in her said account, a few months 
prior to his decease, a settlement was had by 



and between the said Mary and the said> 
Jacob, in the presence of the defendant, eon-; 
cerning certain promissory notes of the said 
Jacob, by him long previously given to the' 
said Mary, towards her share of her father's 
estate, which had been received by the said 
Jacob, and which notes were then held by 
the said Mary, and the said Jacob then and 
there gave to the said Mary his two other 
promissory notes, amounting to about one 
hundred and seventy dollars, in payment of 
the balance due her on said notes first men- > 
tioned, which notes were afterwards paid to 
said Mary by the defendant, as administra-. 
tor of the said Jacob, and are charged in- 
his said administration account, hereto an- 
nexed; and the said Jacob was also indebted . 
to various other persons, in sundry amounts, . 
at the time. of his said decease, which sums, 
have since been paid by the defendant, and 
are charged in his said administration ac-. 
count And the defendant fm-ther answer- > 
ing, says, that the said Mary Gould died in or 
about the month of November, in the year of 
our Lord one thousand eight hundred and thir- 
tj'-six, te^ate, and as the defendant is inform- 
ed and believes, devised a part of her estate; 
to Jesse Converse, Junior, the child of her 
said sister Susanna Converse, and pai"ts and. 
portions of her propei-ty to and among her 
nephews and nieces, but in what proportion 
said estate was in and by said will devised, ; 
or the precise contents of said will, the de- 
fendant never having seen or read the same, 
or heard the same read, and having no in- 
terest therein, cannot set forth. 

And the defendant denies that the said 
devise and bequest of the said Mary Gould' 
to said Jesse Converse, Junior, or any other 
of said devises and bequests in the said will, 
of the said Mary contained, werfe made in 
pm'suance of any agreement and promises- 
made by her, or as part of any collusive 
arrangement by her entered into^ at any 
time, with the defendant, or to which the 
defendant was a party, or that any .such^ 
or similar agreements, promises, or collusive 
ai-rangements as are in said bill set forth,: 
were ever made with the defendant, or with 
any other person or persons whatever,, to 
the knowledge, information, or belief of the. 
defendant, or that the said Mary was, so. 
far as. the defendant knows or believes, or 
ever has heard, advised by the said Jesse 
Converse, or by any other person or persons 
whatever, to devise or bequeath any part 
of her estate to her other relatives and 
nieces, to prevent any suspicion, or for any. 
other purpose whatever. And the defendant 
further denies, that the said David Gould,. 
Junior, the said Mary Gould, and the . de- 
fendant^ or either of them, so far as he 
knows, is informed, or believes, made or car- 
ried into effect, at any time, any other agree- 
ments, arrangements, or bargains to and. 
among each other, or with and among the, 
other heirs of the said Jacob Gould, deceased, , 
in pursuance of any fraudulent design^ form-; 
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ed at the beginning, or at any other time, 
of producing the allowance of the said 
charges of the said David, Junior, and the 
said Mary, or either of them, against the 
estate of the said Jacoh Gould, and of en- 
abling the said David Gould thereby to pos- 
sess himself of the real estate of the said 
Jacob, to the prejudice and exclusion of the 
other heirs of the said Jacob, or for any 
other or similar purposes, or that any agree- 
ments or arrangements of any kind were 
ever made by the defendant, or with the 
knowledge of this defendant, by the said 
David and the said Mary, or either of them, 
of the character stated in said bill of com- 
plaint, or in any way similar thereto, or in 
any manner relating to the allowance of the 
said claims and charges of the said David 
and the said Mary, or either of them, or to 
the obtaining possession, by the said David, 
of the real estate of which the said Jacob 
died seized, or any part thereof. And the 
defendant further denies, that at the time 
he charged in his said second account of his 
said administration, the said sums, so due to 
and claimed by the said David Gould, Junior, 
and the said Mary Gould, as aforesaid, or 
at any other times, he either knew, or be- 
lieved, or suspected, or had reason to know, 
believe, or suspect, that the said Jacob Goidd 
did not owe the said David Gould and the 
said Mary Gould the said sums so claimed 
by them, respectively, or that he, the de- 
fendant, a short time previous to the de- 
cease of the said Jacob, or at any other 
time, heard the said Jacob say, that he did 
not owe either the said David or the said 
Mary one cent, or any other sum, or that he, 
the said Jacob, did not owe five dollars in 
the world, or any other similar declarations; 
and the deffendant has already, in this, his 
answer, set forth all that he recollects to 
have heard the said Jacob say, within the 
then last years of his, the said Jacob's life, 
respecting his debts. That both the said 
David Gould and the said Mary Gould, did, 
in support of their said claims against the 
said estate of the said Jacob, produce and 
exhibit to the defendant, books of account, 
in which their said claims against the said 
Jacob Gould were entered, and, according to 
the best recollection of this defendant, said 
charges were, and appeared to be, Jinnual- 
ly entered and charged by said David and 
Mary, respectively, in their said books; 
and the defendant did require of the said 
David and the said Mary, that the validity 
and amount of their said claims should be 
proved to, and allowed by, the said probate 
court, in the manner hereinbefore set forth. 
That he believes the said accounts and 
claims of the said David and the said Mary, 
to be just and fair, and having no reason to 
doubt the validity of the same, he did not, and 
could not communicate to said judge of pro- 
bate any facts or reasons to doi^t the va- 
lidity thereof, but did submit the whole mat- 
ter to said judge of probate, upon the testi- 



mony produced by the respective parties, as 
hereinbefore set forth. And the defendant 
denies, that the said Nathan Gould was in- 
duced, by any promises, offers, or solicita- 
tions, made by the defendant, or by any 
other person or persons, with his knowledge, 
to go home from the said probate com't, and 
not object to the allowance of said accounts, 
or the claims of the said David and Mary, 
or that any promises, offers, and solicita- 
tions, of any kind, were ever, to the knowl- 
edge, information, or belief of the defend- 
ant, made to said Nathan Gould, to induce 
him, the said Nathan, to relincLuish his said 
objections, or to go home from sai'd probate 
court; on the contrary, the defendant an- 
swering, says, that the said Nathan Gould, 
so far as he, the defendant knows, is in- 
formed, or believes, did insist on his said 
objections to said accounts and claims of 
the defendant, and of the said David and 
Mary thi'oughout, and was fully heard there- 
in by the said court, and did not forbear, 
waive, or relinquish the said objections, but 
insisted on a decree of said court upon the 
same, and said decree was made accordingly 
by the said court, in the manner hereinbefore 
set forth. 

R. H. and E. T. Dana, for plaintiffs. 
Sidney BarOett, for defendants. 

STORY, Circuit Justice. It can scarcely be 
denied that there are some suspicious cir- 
cumstances in the present case, which cast 
upon it a shade of doubt It appears that 
.Jacob Gould, the intestate, died in 1S19, 
(by mm*der), leaving an ample personal es- 
tate for the payment of all his debts, except 
the two debts now in controversy, one assert- 
ed to be due to David Gould, Jr., (his broth- 
er), amounting to ?1576, and the other assert- 
ed to be due to Mary Gould, (his sister), 
amounting to 5866. The defendant, Thomas 
Gould, Jr., (the son of another brother), took 
administration upon the estate of Jacob 
Gould, in February, 1820, and in his second 
administration account, rendered to the judge 
of probate in February, 1821, he -represented 
himself to have paid the said sums in cash 
to David Gould, Jr., and Mary Gould, and 
charged the estate therewith, accordingly. 
In point of fact,, he had not paid the same; 
but had only made a formal setflement with 
them, and given his notes for the amount, 
with an understanding, that the notes should 
stand good against him, only for the amount 
which should ultimately be allowed by the 
judge of probate, as due to them. This was 
certainly an extraordinary proceeding, and 
utterly unjustifiable. It could scarcely have 
been resorted to, except for the purpose of 
escaping from a trial at law, of these con- 
tested claims, in the presence of the whole 
county. The proceeding does not appear to 
have been made known to the judge of pro- 
bate, or the true state of the facts brought 
to his notice. If it was not, then it must 
have operated as a surprise upon his judg- 
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ment,,and led him to less scrutinizLng and 
jealous inauiries than he would otherwise 
have bestowed upon the claims. I do not 
stop to inquire, whether the judge of probate 
had jurisdiction to examine and finally to 
settle unliquidated claims like the present, 
which from their very nature and character 
are open to controversy. But I may say 
with all due respect, that in a case circum- 
stanced like the present, where the real es- 
tate of the intestate was to be sold for the 
discharge of these claims, it would have 
been a far more satisfactory mode of pro- 
ceeding,, for the judge of probate to have 
sent the case to be decided, in the first in- 
stance, by a trial and judgment at law. 
What was the nature of these claims? It 
seems, that both of the claimants had lived 
with the intestate for many years, and, while 
living with him, were maintained by him. 
The debt of David Gould, Jr., was, with the 
single exception of one item of §11 for money 
lent, for services rendered from April, 180G, 
to November, 1819, and all the services were 
charged in general terms, "for services ren- 
dered in farming/' annually, from the 1st of 
April, ISOT, down to the 1st of April, 1S19, 
at $112 per annum. The account of Mary 
Gould was "for keeping house" for the intes- 
tate, from the 1st of April, 1803, to the 25th 
of November, 1819, at §1 per week, being 
charged at the rate of §52 per year. 

Now, there is no direct evidence whatso- 
ever, before this court, that there was be- 
tween the intestate and either of these claim- 
ants, any agreement for the payment of 
wages, during any portion of this long period, 
or any acknowledgment by the intestate, of 
any unliquidated . debt, for these services, 
owing to them by him, or any accoimt 
rendered to him, or recognized by him, dur- 
ing this whole period, extending from twelve 
to fifteen years. This very circumstance 
was calculated to excite some notice and 
to call for some explanation; especially 
as it would have been the duty of the ad- 
ministrator, in the absence of all controlling 
proofs, to have interposed the bar of the 
statute of limitations, as well as to have con- 
tested the general -validity of the claims. It 
does not appear what was the exact evidence 
hefore the' judge of probate, to establish 
these claims; and indeed, it can scarcely be 
supposed that those proofs are now within 
the memory of the parties, so as to enable 
this court to see their full bearing and 
strength. The general rule certainly is, that 
the acts of a court of justice are to be pre- 
sumed to be rightfully done, according to 
the maxim, "Omnia rite acta presumentur." 
The case, however, would have been much 
stronger in favor of the presumption, so far 
as the administrator and the claimants, then 
before the court, are concerned, if all the 
other heirs had been present at the hearing; 
or had had personal notice to attend the 
hearing, and had neglected to do so; or if 
the claims were shown to have been then 
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bona fide contested with all the zeal, and 
earnestness, and vigilance of persons having 
an adverse interest, which they were reso- 
lutely determined to support for themselves 
and all the other heirs having a similar in- 
terest Bui; in point of fact, the present 
plaintiffs lived, at the time, in distant states 
of the Union; they had no personal notice of 
the claims, or of the presentment thereof for 
adjustment, before the judge of probate. 
The only person, who appeared to contest tne 
claims, was Nathan Gould, a brother of the 
female plaintiffs, and he appeared without 
counsel; and if his own statement, given in 
his deposition in this case, is to be credited, 
(and it is certainly open to very grave ob- 
jections, in point of credit), he himself with- 
drew Ills opposition upon an agreement made 
and negotiated between himself and the 
claimants, with the knowledge of the admin- 
istrator, by which he was to receive a pecuni- 
ary compensation. In short, it was, accord- 
ing to his statement, a bargain for hush- 
money, ex turpi causa. 

Independent, however, of the serious objec- 
tions to the testimony of Nathan Gould, 
founded upon his supposed want of veracity, 
and his general reputation, there are some 
other circumstances, which go greatly to 
diminish its force and credibility. The in- 
testate died leaving two brothers and two 
sisters living, and the children of one brother 
and one sister, deceased, who were entitled 
to share in the distribution of his estate. It 
was, therefore, divisible into six parts, of 
which the plaintiffs claim (with Nathan 
Gould, their brother), only one sixtli. When 
these contested claims were before the judge 
of probate for allowance, the surviving broth- 
ers and sisters, not interested in the claims, 
made a written statement, that they had 
seen and examined the account, and agreed 
to allow the same. So that, in point of fact, 
the .claims were admitted by the heirs of 
three-sixths, and were then and are now con- 
tested by the heirs of one-sixth only. Now, 
the bill charges, that the settlement and al- 
lowance of the claims were procured by a 
fraudulent agreement and conspiracy be- 
tween the administrator and all the heirs, 
except those concerned in the sixth repre- 
sented by the plaintiffs, and, of course, with 
a design to defraud the plaintiffs of their 
proper share in the intestate's estate. This 
is a very grave charge; and certainly ought 
to be made out by strong and satisfactory 
proofs. In the first place, it is to be consid- 
ered, that it is brought forward, for the first 
time, about nineteen years after the settle- 
ment of the claims in and by the probate 
court. In the next place, all the parties as- 
serted to have been engaged in the transac- 
tion, except the administrator and the hus- 
band of Mrs. C!onverse, (one of the sisters 
of the intestate), are now dead. If the claim- 
ants of these debts, Daniel Gould, Jr., and 
Mary Gould, were now living, there ough'i 
to be ample means yet remaining to estab- 
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lish these claims, and, at all events, they 
could be called upon to explain all the cir- 
cumstances upon which their claims were 
founded. In the next place, the answer of 
the administrator pointedly and explicitly de- 
nies all the allegations in the bill, in respect 
to the fraud and conspiracy charged in the 
bill; and the answers of all the other de- 
fendants do, in effect, either positively adopt, 
or impliedly admit the truth of the state- 
ments of the administrator. Now, each of 
these considerations is of great importance 
in a case circumstanced like the present 
The plaintiffs apply for relief in a case as- 
serted to be of fraud in the settlement of a 
probate account nearly nineteen years ago. 
That this court is competent in point of juris- 
diction to grant relief in such a case, if fully 
made out in proof,— notwithstanding similar 
relief may be attainable in the state court, — 
is a matter upon which I entertain no doubt 
This court possesses full jurisdiction in 
equity, in all cases of fraud, including fraud 
in obtaining judgments, and decrees, in other 
courts; and is not limited in its exercise to 
cases, where, by the state laws, no relief can 
be granted by the state courts. The jurisdic- 
tion is concurrent with the state courts in all 
such cases. I know of but a single excep- 
tion, which has been allowed, and that is, 
fraud in obtaining a will of real or personal 
estate, which has already been held to be 
exclusively examinable and triable in the 
proper court, having jurisdiction in the prem- 
ises, whether it be a court of common law, 
or an ecclesiastical court See 1 Story, Eg.. 
Jur. §§ 184, 238, 440, and the cases cited in 
the notes Id. See, also, Allen v. Macpherson, 
5 Beav. 469; on appeal, 1 Phil. Ch. 133; 
Smith V. Spencer, 1 Younge & C. Ch. 75. 
Even this exception, has been thought to 
stand more upon authority than upon prin- 
ciple. In the case of Gaines v. Chew, 2 
How. [43 XI. S.] 619, 645, the supreme court 
of the United States said: "In cases of 
fraud, equity has a concunrent jurisdiction 
with a court of law; but in regard to a wiU, 
charged to have been obtained through 
fraud, this rule does not hold. It may be 
difficult to assign any very satisfactory rea- 
son for the exception. That exclusive juris- 
diction over the probate of wills is vested in 
another tribunal, is the only one that can be 
given." But of the jurisdiction of a court 
of equity to relieve in cases of fraud in the 
settlement of probate accounts, it does not 
appear to me, that there is any reasonable 
groimd to entertain a doubt In the case of 
Pratt v. Northara [Case No. 11,376], I had oc- 
casion fully to consider and act upon the 
matter. But how do the plaintiffs account 
for their delay in bringing the present suit? 
A court of equity will never entertain a bill 
for relief, even in cases of asserted fraud, if 
the plaintiff has been guilty of gross laches 
or unreasonable delay. The present suit 
was brought more than twenty years after 
the death of the intestate. His death could 



not but have been known to them, as it was 
a case of murder of no ordinaiy celebrity. 
Indeed, the plaintiffs do not pretend to any 
ignorance of that fact, nor even that admin- 
istration had been taken upon his estate. 
David Gould (one of the plaintiffs), although 
at the time out of the state, afterwards came 
and resided within it for a number of years, 
and then removed to New Hampshire. Now, 
why did he not, when he resided within the 
state, make examination and inquiries into 
the validity of these claims? They were 
spread at large upon the probate records, 
and might then have been examined, and, if 
fraudulent, an application might have been 
made to the probate court to re-examine, and 
annul them. No such application was then 
made. 

Supposing that David Gould did not com- 
mimicate any facts to the other plaintiffs, 
touching the existence or allowance of these 
claims in the probate settlement a supposi- 
tion, which ought not to be lightly indulged, 
stm, as the plaintiffs must have known, that 
administration had been taken upon the in- 
testate's estate, they had ample means with- 
in their ijower, at a very early pei'iod, to as- 
certain from the probate records the amount 
of his real and personal estate. If they did 
not choose to institute any such inquiries, 
but lay down in indolent indifference, they 
have no right to ask a court of equity, at a 
great distance of time, under a great change 
of circumstances, to supply their want of neg- 
ligence. It is said, that liiey were poor, and 
lived in distant states. Be it so; but the 
means of communication and inquiry, without 
any serious expense, were then within their 
reach; and if so, they were bound to make 
due inquiries, and act upon the results with- 
in a reasonable time. Suppose they had made 
such inquiries, and ascertained the facts of 
the allowance and settlement of these claims 
in the probate court, would their poverty, or 
distance, have constituted of themselves a 
sufficient ground for a court of equity, fif- 
teen or eighteen years afterwards, to re-ex- 
amine the validity of these claims? Or would 
they have not been required, with reasonable 
diligence, to have followed up these inquiries 
by some legal proceedings? Would they have 
had a right to lie by, until, by lapse of time, 
and the death of parties, great obscurity 
must necessarily have been thrown over the 
original transactions, and greatly impaired 
the proofs to justify them? Besides; after 
the administrator's sale of a portion of the 
real estate of the intestate, under the author- 
ity of the px'obate court in 1821, a partition 
of the residue of his real estate was made 
iu the same year, imder the authority of the 
same court, and the plaintiffs, upon that di- 
vision, had awarded to them for their share 
or owelty of partition a sum of money, which 
their own witness asserts to have been paid, 
and received by them. Certainly, imder such 
circumstances, they were put upon inquiry, 
what was the true amount of their shares, 
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4ind wliat liad been the disposition made of 
the residue of the intestate's estate. Why 
was no inquiry then made? It is said, that 
the plaintiffs then had no knowledge of the 
secret fraudulent agreement and conspiracy, 
and that it has come to their knowledge only 
within a recent period. And from whom 
does the information now come? From their 
own brother, Nathaniel Gould, admitting him- 
self to be a participator in the fraud, if, in- 
■deed, he was not the dux faeti. And when 
■does he make the discovery? Upon their own 
showing, after most of the parties interested 
were in then* graves, when, if his statements 
were false, they were far less liable to de- 
tection and overthrow "by opposing proofs. 
The claimant David Gould, Jr., died in 1834, 
and the claimant Mary Gould, died in 1836. 
If they had been living, they might have 
satisfactorily established the validity of their 
•own debts; and," at all events, might have 
disproved the asserted fraud and conspiracy. 
Thomas Gould too, if living, might have dis- 
proved tlie fraud and conspiracy, in which 
he is asserted to have been a party and an 
actor. But he, also, is dead. So that we see, 
that the bill is now brought after a great 
<;hange of circumstances; and it seeks to 
■charge the dead, as well as the living, with 
co-operation in a base and deliberate fraud. 
It seeks, if one may venture upon the bold 
figurative expression of an eminent judge, to 
malce men sin in thehr graves. Now, imder 
such circumstances, it is plainly the duty of 
the court, to require the most fuU and satis- 
factory proofs, that there was such a fraud 
and conspiracy as the biU charges, and that 
the debts brought forward by David Gould, 
■Jr., and Mary Gould, were wholly fictitious, 
and imfounded in fact. It is not sufficient to 
raise suspicions of bad faith, from the doubt- 
ful character of the claims. The plaintiffs 
must go farther; they must establish the 
truth of the charge beyond any reasonable 
•doubt, and by evidence, not only competent 
but credible. Fraud is never presumed, even 
against the living; and a fortiori never 
against the dead, whose presence cannot be 
demanded to meet and falsify the charge. 
The onus probandi then is upon the plaintiffs 
to make out the case, omni exceptione major. 
Have they so done? 

It is a perfectly well settled rule in equity, 
that an answer, responsive to the allegations 
of the bill, is positive evidence for the defend- 
ant, and is to be taken, as true, unless dis- 
proved by the testimony of two credible 
witnesses, or by one credible witness and 
facts entirely equivalen^t to, and as corrobora- 
tive as another witness. In the present case, 
the principal defendant, Thomas Gould, Jr., 
has In the most direct and positive manner 
denied all the charges of fraud and con- 
spiracy stated in the bill. He is supported 
by the concurrent answers of all the other 
defendants, not one of whom contradicts, or 
impugns, or denies the truth of his answer, 
What, then, is the evidence in support of the 



biU? First; it is said, that the debts are in 
themselves of a suspicious character, imder 
the circumstances. It does not follow, that 
they may not, nevertheless, have been en- 
tirely well founded; for though open to sus- 
picion and inquiry, they are not of a charac- 
ter, which stamps upon them either falsity, or 
incredibility. They are just such as may have 
arisen, and from the entire personii con- 
fidence between the people, in the near re- 
lation in which they stood to each other, 
none but the members of the family might 
Imow, or be presumed to know of tiiek* ex- 
istence. Then as to the positive testimony 
to contradict the answers. The main reli- 
ance, if not the exclusive reliance, is upon 
the deposition of Nathaniel Gould, and the 
deposition of Ebenezer Buckman. As to the 
former, it is impossible not to feel, that he 
stands in a very peculiar predicament. It 
does not strike me, that he is incompetent 
in point of interest. But his testimony la- 
bors under very grave difficulties. The oppos- 
ing testimony against his credibility is so 
s£i-ong, that it seems shaken to its very 
foundation; and then again, he comes con- 
fessedly to testify to his own turpitude. The 
maxim of the Roman law, allegans suam 
tm'pitudinem non est audiendus, seems to 
have been transfei'red into our law, at least 
to the extent of taking from such testimony, 
standing alone, aU its intrinsic force and ef- 
ficiency. Branch, Max. p. 10; 4 Co. Inst. 
279. Then as to Buckman's testimony. It 
was not taken in this cause; but it is a dep- 
osition taken in perpetuam rei memoriam 
before state magistrates, under the statute 
of Massachusetts. Bev. Acts Mass.^c. 94, p. 
574, §§ 34r-37. It has not been recorded 
within the time prescribed by law; and there- 
fore is not, according to the terms of the 
statute, admissible in evidence as a deposi- 
tion. This is not denied; but then it is said, 
that it is offered, not as a deposition, but as 
proof of what a deceased witness swore upon 
a lawful occasion, as to the subject in con- 
troversy. Now, there are various objections 
to its admissibility in this latter view. In 
the first place, the deposition was not taken 
in any suit at all; nor was it taken in a con- 
troversy substantially by and between the 
same parties. The deposition was taken at 
the request of the present plaintiff, David 
Gould, and none of the co-plaintiffs were 
parties; and the only adverse party summon- 
ed to attend the taking of the deposition, was 
the defendant, Thoma^ Gould, Jr., and none 
of the other defendants were summoned as 
parties. .Neither in substance nor in form, 
was it, therefore, between the same parties, 
It does not appear to me, that, under such 
circiuristances, it could, in Massachusetts, be 
used at all under the local law; for to re- 
ject it as a deposition taken in perpetiiam rei 
memoriam, and yet to receive it as evidence 
in the cause, would be to defeat the very 
objects and policy of the statute of Massa- 
:chusetts. It would be, to enable the party 



GOULD (Case No. 5,638) 



[10 Fed. Cas. page 874] 



.to avail himself of his own laches, and to 
give him the benefit of the evidence, when 
he had chosen to violate the precepts of 
the statute. But, however it might be in the 
state court, it seems to me, that it is not ad- 
missible in the comrts of the United States; 
for the act of congress, of the 20th of Feb- 
ruary, 1S12, c. 28 [2 Stat. 682], does not ap- 
ply to any case where the deposition could 
not be admissible, as such, in the state 
court That act declares, "that in any cause 
before a court of the United States, it shall 
be lawful for each com-t, in its discretion, 
to admit in evidence any deposition taken 
in perpetuam rei memoriam, which would be 
so admissible in a coiirt of the state wherein 
such cause is pending, according to the laws 
thereof." Even if this court possessed a dis- 
cretion on the subject, it could scarcely be 
deemed a fit case, amder such circumstances, 
to admit the deposition. Taking then the de- 
position of Bbenezer Buckman out of the 
case, there is no testimony in support of the 
bUl, which can possibly overcome the strong 
denials of the answer of the defendant, 
Thomas Gould, Jr. Even if his deposition 
were admitted, I should have great diflaLeulty 
in placing confidence in the ti'uth of the 
charge asserted in the bill, under all the 
circumstances. The whole of the supposed 
bargain was by pai'ol; and it was followed 
up by no acts of the parties during their 
lifetime, in performance thereof. And, as il 
should seem, aU. the parties rested satisfied 
with that state of things, during a long 
com'se of yeai-s, without any public com- 
plaint, or any attempt to compel a perform 
ance of the bargatu, although some of the 
terms seem to requhre a prompt fulfillment. 
A parol promise would seem a very slender 
foundation, upon which to rest an acquies- 
cence for so many years, accompanied, as it 
must have been, with a present sacrifice of 
title to some portion of the assets of the in- 
testate. 

Upon the whole, without going farther into 
the facts of the ease, my judgment is, that 
the charges in the biU are not made out, and 
that .the bill ought to be dismissed; that each 
party ought to pay his own costs, except 
the costs of printing the record, which ought 
to be equally divided between the plaintiffs 
and the defendants; the plaintiffs ought to 
pay one moiety, and the defendants the 
other i^oiety thereof; the printing of the 
record being for the benefit of both parties. 

Case K"o. 5,638. 

GOULD et al. v. HAMMOND. 
[1 McAll. 235.] 1 

Circuit Court, N. D, California. Aug. Term, 

1857. 

Customs Duties— Peuishable Goods — Sale of — 

Liability of Collector, 

1. When a statute gives a person discretionary 
powers to be exercised by him upon his own opin- 

1 [Reported by Cutler McAllister, Esq.] 



ion of certain facts, it is a rule of construction 
that the statute constitutes him judge of those 
facts. 

2. In the exercise of that discretion, he is in 
the discharge not of a ministerial but a quasi 
judicial function. 

3. To render him liable in damages for his- 
conduct, it must be proved, either that he exer- 
cised his powers in cases not within his jurisdic- 
tion, or in a manner not confided to liim, or 
with malice, corruptly, or oppressively. 

4. When upon a report made to the collector 
by the warehouse keeper, of the perishable con- 
dition of goods, tlie collector directed two United 
States appraisers to obtain information and re- 
port to him the condition of the article; and up- 
on their recommendation of the necessity of an 
immediate sale, ordered the perishable article to 
be sold under the proviso of the 1st section of tlie 
act of congress, 6th August, 1846 [9 Stat 53],— 
held, that in the absence in the argument on ih& 
trial of any imputation to defendant of a corrupt 
motive, the shortness of the public notice of the 
contemplated sale was not, per se, sufficient evi- 
dence of fraud to warrant a judgment against 
the collector. 

This action was brought against the de- 
fendant to recover damages arising from 'an 
alleged illegal sale of goods under his order 
as collector of the port of San Francisco. 
A juiy trial was waived by the parties, and 
the case left to the court on the facts and 
law. The former are suflBLciently set forth 
in the opinion of the court 

Irving & Wistar, for plaintiffs. 
P. Delia Torre, U. S. Dist Atty., for de- 
fendant 

McAllister, circuit Judge. It appears- 
from the testimony, that a^ report having 
been made by the warehouse keeper that 
these goods were in a perishing condition, the 
defendant as collector directed an examina- 
tion of them to be made, by two United 
States appraisers; and upon a report mado 
by them that the goods were In a perishing 
condition and that an immediate sale was 
necessary, the defendant ordered the good& 
to be sold. They were sold at public auction, 
but only on a day's notice, and at prices 
considerably less than their real value. The 
defendant justifies the sale on the ground 
that the goods were in a perishable condi- 
tion, and such sale was sanctioned by the 
act of congress of 6th August, 1846, — Dun- 
lop's Laws U. S. 1106 [9 Stat. 53]. The Ian- 
guage of the proviso in the first section of 
the act, enacts, "that all goods of a perisha- 
ble nature, and all gun-powder, fire-crackers, 
and explosive substances deposited as afore- 
said, shall be sold forthwith." It was not 
contended that any fraud or other corrupt 
motive is to be imputed to defendant But 
it is urged, the goods were not in a perish- 
ing condition and the notice of the sale was 
not duly advertised. There is no doubt, 
that the notice of sale was so brief that noth- 
ing short of immediate and pressing neces- 
sity could have justified it But unless the 
briefness of the notice is to be considered 
per se, in the face of the other testimony in 
the case, sufficient evidence of fraud or a 
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corrupt motive, we cannot consider that fact 
as concluding this case. If the law left the 
sale to the discretion and judgment of the 
collector, misguided views of duty, an error 
of judgment, free from corrupt motive, can- 
not render him liable in this action. If a 
jury had been empaneled in this case, I 
would have left the evidence of the briefness 
of the notice of sale to their consideration 
as a fact on which they should pass; but 
the court is unwilling in a case where fraud 
is not imputed, to infer it from that fact 
alone. The perishable condition of the goods 
had been reported to the defendant, by the 
storekeeper; he thereupon referred the mat- 
ter to two sworn appraisers, and on their 
report he ordered the sale. It cannot be 
deemed practicable for a collector to inspect 
personally each article of every shipment 
supposed to be perishable. If he consults 
with merchants of good character, or with 
sworn United States appraisers, he- will be 
deemed to have taken the usual and ordinary 
means of arriving at the true condition of 
the goods and the necessity of a sale, and 
the degree of promptitude required. Being 
pro hae vice a judicial oflScer, the defendant 
is not liable to an action if he falls into an 
error, in a case where the act done is not 
merely ministerial, but one in relation to 
which his duty is to exercise his judgment 
and discretion, although an individual may 
suffer by his mistake. Kendall v. Stokes, 
3 How. m TJ. S.] 87. 

If a discretion was reposed in him by law 
the defendant is not punishable, unless it be 
first proved either that he exercised the 
power confided in cases not within his juris- 
diction, or in a manner not confided to him, 
as with malice, cruelty, or willful oppression. 
In Otis V. Watldns, 9 Cranch [13 U. S.] 355, 
356, the court say, "This instruction implies 
tliat the collector is liable if he form an in- 
correct opinion, or if in the opinion of the 
jury it shall have been made unadvisably 
or without reasonable care or diligence. But 
the law exposes his conduct to no such scru- 
tiny." If the jury believed he honestly en- 
tertained the opinion under which he acted, 
although they might deem it incorrect, or 
without sufficient grounds, he would be en- 
titled to their protection. This does not pre- 
clude the proof of malice or other circum- 
stances to impeach the integrity of the trans- 
action. In Martin v. Mott, 12 Wheat [25 
U. S.] 31, it is said: "Whenever a statute 
gives a discretionary power to any person, 
to be exercised by him upon his own opinion 
of certain facts, it is a sound rule of con- 
struction that the statute constitutes him the 
sole and exclusive judge of the existence of 
those facts," Wilkes v. Dinsman, 7 How. 
[48 U. S.] 89, 132. It is urged that the dis- 
cretion of the collector may be abused and 
perverted to oppressive purposes. This ar- 
gument will apply to every case in which 
discretion may have been reposed in an indi- 
vidual It would be impracticable to cany 



on the government in all Its details without 
confiding in some instances In the judgment 
and discretion of public officers; and the 
numerous decided cases which have enunci- 
ated the principles which regulate the re- 
sponsibility of public officers in whom a dis- 
cretion has been reposed by law, establish 
not only those principles, but the numerous 
instances in which the legislature have been 
constrained to impose on officers the duty 
of doing acts involving on their part the ex- 
ercise of discretion and judgment. The ar- 
gument that discretion may be abused, is to 
be addressed to the legislature as to the ex- 
pediency of imparting any. When it is- 
given, it is the duty of the court to see that 
the legal principles are applied to each case 
in which a controversy as to its exercise may 
arise. No better settled principle exists than 
the one enunciated by foregoing authorities. 
A contrary one, in the language of Chief Jus- 
tice Taney, would indeed "be pregnant with 
the greatest mischief." [Kendall v. Stokes] 
3 How. [M U. S.] 98. In municipal seizures, 
the party who seizes does so at his peril, with 
the knowledge that their legality is to be 
tried by tribunals to which the adjudication 
of them is awarded. If condemnation fol- 
low, he is justified; if an acquittal, he must 
refund in damages for the tort, unless he- 
can shelter himself under some statute. The^ 
seizure is deemed a ministerial act; hence, 
various statutory provisions have been 
passed, enabling the party to protect himself 
in the event the goods seized are not con- 
demned, by procuring from the court a cer- 
tificate of probable cause of seizure. These 
cases of municipal seizure do not apply to 
this ease. This action is not brought for 
damages, for the commission of a mere min- 
isterial act The statute on which defend- 
ant relies, authorized and required him, as 
collector, to sell forthwith all perishable 
goods and explosive substances. In the per- 
formance of that duty, he had to form a 
judgment as to the condition of the goods, 
and that judgment must be necessarily based 
upon the facts. Now we have seen . that 
where a statute gives a person discretionary 
power to be exercised by him upon his opin- 
ion of certain facts, it is a sound construction 
that the statute constitutes him the sole and 
exclusive judge of the existence of those- 
facts. Martin v. Mott 12 Wheat [25 TJ. S.] 
31. In the case at bar, the statute required 
him to sell forthwith, perishable articles. To 
sell any other would have been an abuse of 
power. To perform the duty imposed upon 
him, he must, ex necessitate, pass upon the 
question of perishability or explosiveness. 
How otherwise could the fact have been as- 
certained? The law provides no other way. 
His duty was not, as in case of a municipal 
seizure, to hold tie goods to await judicial 
action; but having them in possession, they 
"shall" be sold "forthwith." How can he 
sell without ascertaining the condition of the- 
goods? What can he invoke for the exami- 
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nation save his own intellect, the discretion 
und judgment to which the law had left it? 
If, when he is impelled by no corrupt mo- 
tive, or negligence so gross as to amount to 
fraud, the facts on which he acted are to he 
submitted to a jury in every case in which 
a party may feel aggrieved, then those facts 
which the law has confided to the discretion 
^nd judgment of the collector will be trans- 
ferred to juries whose verdicts in different 
■cases might embody different results upon 
similar statements of facts. It would sub- 
ject the officer to indefinite liability, and seri- 
ously embarrass the government in the exfe- 
cution of the laws; for in a case like the 
present, the validity of the sale and the title 
•of the purchaser of the goods, would depend 
on the opinions of the jury as to the facts 
acted on by the collector. It has been urged 
very strongly that the case of Warne v, Yar- 
ley, 6 Durn. & E. [6 Term II.J 443, is conclu- 
sive in favor of the plaintiffs in this case. 
Now, that case simply affirms the distinction 
between a ministerial and a judicial or quasi 
judicial act The action was against defend- 
ants for an alleged illegal seizure and de- 
tention of goods. The defense was, that de- 
fendants were appointed under an act of 
parliament which authorizea them to view 
and search all tanned hides and skins that 
should be brought to X-eadenhall market 
That plaintiffs had offered for sale in the 
market hides which had not after the tan- 
ning thereof been well and thoroughly dried, 
in the judgments of the defendants, accord- 
ing to the true intent and meaning of the 
said act of parliament; wherefore defend- 
4ints had seized and carried them away until 
it might be duly tried in manner as directed 
by said statute; and that they had given due 
notice to the lord mayor, that triers might 
be appointed for trying the same according 
to the statute, &c. The plaintiffs replied, ttiat 
the said skins were dried according to the 
ti-ue intent of the statute, that they had been 
•duly ti'ied by persons appointed by the lord 
mayor, who determined that the said skins 
were properly dried, and that said leather 
had been restored to them. Now, in that 
case the statute, so far from reposing any 
-discretion, any quasi judicial power in the 
seizors, expressly excluded them from it by 
reserving the question of fact to be ascer- 
tained by others, to be appointed in the 
mode prescx'ibed by the statute. The search- 
ors were in the position of those who make 
a municipal seizure. They were only justi- 
fied in making seizures in cases deemed le- 
gitimate by the appropriate tribunal to 
which the adjudication of them was con- 
fided. The law only authorized them to 
seize undried leather, within the meaning of 
the statute; and whether the seizure was 
legal did not depend upon the judgment or 
discretion, however honest, of the seizors; 
but on those of others selected by the law, 
and subject to whose decision the seizure 
was made. The act of the former was 



deemed merely ministerial; that of the lat- 
ter was quasi judicial. The language Of Mr. 
Justice Lawrence renders it evident, that the 
distinction between the two kinds of acts 
was kept in view. "It is clear (he says), that 
in all cases, where a protection is given to 
a judge, it is incumbent on the party justi- 
fying the particular act to show he was act- 
ing as a judge. In this case the defendants 
were not acting as judges; they had seized 
the leather in order to carry It before other 
persons,— the triers, who were to act as 
judges." 6 Durn. & E. [6 Term E.,] 450. It 
is clear, then, that the seizors were not act- 
ing in tlie exercise of a quasi judicial power; 
because all discretion as to the condition of 
the goods was expressly vested out of them, 
and in others, by the very law under which 
themselves acted. Had those persons have 
found against the leather, and the owner had 
sued them, nothing short of a corrupt motive 
could have rendered them liable in damages. 
It does not appear to the court that the fore- 
going case conflicts with the prmciples enun- 
ciated by preceding decisions. 

The second ground taken by plaintiffs is, 
that they are entitled, independently" of all 
other considerations, to a verdict, because the 
sale of the goods was not made in conform- 
ity to law. The 12th section of the act of 
1842 [5 Stat 561], amended by the act of 
August 1846,— Dunlop's Laws, 1106 [9 Stat 
53],— which authorized the sale, applies to 
two distinct classes of goods. The body of 
the section refers to one dass of goods to be 
sold, viz. such as have been deposited in the 
public stores, and shall have remained there- 
in one year without the payment of duties 
and charges. Such it directs to be appraised 
by the U- S. appraisers, and if there be none, 
then by two respectable merchants appointed 
and sworn by the collector; and after such 
appraisement they shall be sold at public 
auction, on due public notice as prescribed by 
a general regulation of the treasury depart- 
ment; that at said public sale distinct print- 
ed catalogues with the appraised value there- 
of shall be distributed, and a reasonable 
opportunity afforded to persons to purchase. 
The foregoing details are made to protect 
the sale of the first class of goods; and a 
neglect of any one essential particular would 
render a collector liable. These details 
enumerated in the enacting part of the sec- 
tion, are not even inferentially alluded to 
when the act speaks in its proviso of the 
second class of goods, the perishable and ex- 
plosive articles. This proviso declares, that 
all such shall be sold forthwith. It has been 
urged that the details regulating the sale of 
the first class of goods, apply to the second, 
mentioned in the proviso. The office of a 
proviso is generally either to except some- 
thing from the enacting clause, or to qualify 
and restrain its generality, or to exclude 
some possible ground of misinterpretation of 
it as extending to cases not intended by the 
legislature to be brought within its purview. 
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Minis V. TJ. S., 15 Pet [40 IT. S.] 445. When, 
therefore, the legislature, as in this case, in 
the proviso declares that all goods of a per- 
ishable nature shall he sold forthwith, it ex- 
pressly exempts such from the provisions of 
the enacting clause. It seems, that when 
congress directed the immediate sale of the 
second class of goods they intended to com- 
mit the regulation of the sale exclusively to 
the collector, as no precise rules could be pre- 
scribed without the hazard of defeating the 
whole law in regard to perishable goods. It 
cannot, therefore be justly considered that 
the .details of sale enumerated in the body 
of the twelfth section, apply to the second 
class of goods, referred to in the proviso. 
The rule of law enunciated Dy the decisions 
is well settled. The court cannot relax it. 
It must be uniform, though it may operate 
harshly in particular cases. The defendant 
having honestly exercised his discretion, 
whatever view may be taken of the errone- 
ous or mistaken manner in which he acted, 
he cannot be made responsible in this case. 
Let judgment be entered for the defendant. 
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GOULD et al. v. HASTINGS. 

[5 Hunt, Mer. Mag. 74; 1 Betts. O. C. MS. 7.], 

Circuit Court, S. D. New York. April Term, 
1S40. 

CopyKiGHT— Subjects of—Opinions of Jodges— 
Assignment — Injunction. 

[1. Reporters of the opinions of the judges of 
state supreme courts or courts of errors, de- 
liverecl in writing, cannot appropriate to liem- 
selves, by copyright, an exclusive property in the 
publication of such opinions.] 

[2. The assignee of a copyright may maintain 
a suit to enjoin infringement, without first estab- 
lishing his title to the copyright by action at law.] 

[This was a bill in equity by William 
Gould and David Banks against Hiram P. 
Hastings for an injunction against the pub- 
lication of certain copyrighted law reports, 
to which they claimed an exclusive right as 
assignees of the original publishers.] 

The bill was filed in this case by the com- 
plainants, as assignees of Esak Cowen and 
John L. Wendell, and proprietors of nine 
volumes of Cowen's Reports, and seventeen 
volumes of Wendell's Reports. It alleges, 
in substance, that the above volumes were 
composed and duly copyrighted by the re- 
porters; that the complainants, as their as- 
signs, have sole right or exchisive privilege 
of printing, reprinting, publishing, or vend- 
ing the said reports; that the defendant has 
publicly declared his intention to publish, 
and is proceeding to publish, nine volumes 
of condensed reports, to embrace all the 
cases contained in the said twenty-six vol- 
umes of complainants' reports; that he has 
already published and prepared for sale a 
part of the ninth volume of his proposed 
condensed reports, which contains the same 



matter published in the sixteenth volume of 
Wendell's Reports, and is a violation of the 
said copyi'ight; that the defendant is pre- 
paring to publish the residue of the said 
ninth volume, and the antecedent eight vol- 
umes, to the gi'eat injury of the complain- 
ants, and they pray an injunction, etc. An 
injunction was accordingly granted, to con- 
tinue to the end of the succeeding term of 
the court, and at the same time an order 
was made, referring it to a master to collate- 
the two works, and report to this com-t 
whether the defendant's publication was n 
copy or colorable transcript of the sixteenth 
volume of Wendell (except the opinions of 
the judges), or whether it was a fair abridg- 
ment thereof, or whether it was compiled 
by the defendant from the materials sup- 
plied by the complainants' publication. This- 
order of reference was, by consent of par- 
ties, executed by William Kent, Esq., who- 
made a detailed and clear report upon th& 
matters of reference; upon filing which, and 
on his answer, the defendant moved to dis- 
solve the injunction issued in the cause. 
The defendant, in his answer, admits his- 
acts and intentions as charged in the bhl, 
but denies many facts upon which the com- 
plainants rest their title and rights, and al- 
leges in bar various objections, spread out 
at length in the answer, and which may be 
comiH'ised under three general heads. First. 
It is asserted that the reporters are public 
officei-s, performing a duty assigned by the- 
legislatiu'e, for which they are compensated 
by salary; that the publication of the re- 
ports is the essential part of their public 
service; and that they cannot appropriate to- 
themselves by copyright an exclusive prop- 
erty therein. Second. That these law re- 
ports cannot be made subjects of copyright^ 
the reporters not being authors in the compo- 
sition or compilation of such works, in a 
sense to authorize them to acquu'e any ex- 
clusive right or privilege to publish them. 
Third. That, if the copyright be valid, the 
defendant's publication is no infringement 
of it. It is not important to the present 
history of the case to present a more ample 
statement of the pleadings or report of the 
master, or to notice various intermediate ap- 
plications to the court, upon the one side- 
and the other, to enlarge the time for proofs^ 
to dismiss the bill, etc 

Paine & O'Connor, for plaintiffs. 
Mr. Bidwell, for defendant. 

Before -THOMPSON, Circuit Justice, and 
BETTS, District Judge. 

THE COURT, after advisement, decided 
that the complainants could not secm-e by 
copyright an exclusive right or privilege to- 
publish the opinions of the judges of the 
supreme court, or members of the court of 
errors, delivered by them in writing in the 
cases decided in those courts respectively, 
and that, accordingly, no injxmction would 
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lie against the defendant in respect to that 
part of tlie publication in question. 

THE COURT further remarked that the 
decision of some of the other important 
points in the case depended upon facts at 
issue hetTveen the parties, upon which the 
proofs were not yet fully completed; and 
that, the master not being directed to take 
proofs, his report was not definitive upon 
other points that might have an important 
bearing on the final decision, and therefore 
the com't would defer pronouncing any opin- 
ion upon the question whether these law re- 
ports are subjects of copyright; and, if they 
may be so to any extent, what parts are to 
be regarded original matter entitled to be 
so protected; and also whether the defend- 
ant's publication is to be regarded a fair 
abridgment or a copy or colorable tran- 
script of the complainant's work, or whether 
the defendant is entitled to claim any part 
of his publication as an original composition 
or compilation,~until the cause should be 
brought to a bewaring upon the pleadings 
and proofs. 

THE COURT fmrther ruled that the com- 
plainants were not bound to resort to a suit 
at law and establish their right in the first 
instance; and that, if they are entitled to 
the privilege of copyright, the remedy at 
law is not adequate to the defence and pro- 
tection of such right; and that, accordingly, 
injunction, as an appi'opriate and secm*e 
remedy, will be retained until the cause is 
disposed of upon the merits. 

Motion for continuance of injunction. On 
granting the injunction the circuit judge had 
ordered a reference to an auditor to collate 
the book alleged to be pirated and report to 
the court whether it be taken wholly or in 
substance from plaintiffs' work, or is orig- 
inal or a fair abridgment. On the coming in 
of the report, and hearing coxmsel on both 
sides, THE OuiJRT decided that the publi- 
cation by defendant of the opinions of the 
com-t was not an infringement of the plain- 
tiffs' copyright; that whether the statements 
of the cases and ai'guments of the coimsel 
were copied from the plaintiffs' work, or 
were digested and prepared by the defend- 
ant, were matters of fact to be determined 
upon the proofs; and that the injunction 
stand until the next term, to enable proofs 
to be furnished, and, if the plaintiff did not 
then set down and bring on the cause to 
hearing, the injunction be dissolved. 
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GOULDING T. FENWICK. 

[2 Cranch, C. C. 350.] i 

Circuit Court, District of Columbia. Oct. Term, 
1822. 

Justice of Peace — Fieri Facias — Gakxishment 
— Sale — Juuisriction of CiitcuiT Cod«t. 

1. This court has no jurisdiction to quash a 
fieri facias, issued by order of a justice of the 
peace, from the office of the clerk of this court, 
under the 4th section of the act of congress, of 
the 3d of May, 1802 [2 Stat. 193], and the 15th 
section of the act of 24th June, 1S12 [Id. 755], 
nor to render judgment of condemnation of the 
rights and credits returned upon such fieri facias 
as levied upon by the constable in the hands of 
a third person. 

2. The law has provided no means to compel 
the garnishee to pay the money in his hands. 

A fieri facias against the rights and credits 
only of the defendant was issued from the 
office of the clerk of this ^ourt, by order of 
*the justice of the peace who rendered the 
judgment, and was returnable to the same 
office on the 1st Monday of October, 1822. 
This fieri facias was issued under the 4th sec- 
tion of the act of congress of the 3d of May, 
1802 (2 Stat 193), and the 15th section of the 
act of the 24th of June, 1812 (2 Stat 755). By 
the 4th section of the act of 1802, it is enacted 
that no ca. sa. shall issue on any judgment 
in any case where the judgment, exclusive of 
costs, shall not exceed twenty dollars; "but 
that in such eases execution shall be only on 
the goods and chattels of the debtor, and shall 
issue, by order of the justice who may have 
taken cognizance of the action from the clerk's 
office, and shall be returnable thereto, and 
that all such executions be returnable on the 
first Monday of eveiy month." By the loth 
section of the act of 1812, it is enacted, "that 
upon a fieri facias issuing out of the office of 
the clerk of the county of Washington, upon 
the judgment of a magistrate, the plaintiff, 
upon such fieri facias, shall be entitled to have 
his execution against the goods and chattels, 
lands and tenements, rights and credits of 
the defendant." The constable returned on 
the execution, that he had "levied on the 
rights and credits of John Fenwick, in the 
hands of jSIatthew Wright, and served a notice 
of the same, in writing, on the said Wright, 
notifying him to retain the sum of $20.49, it 
being the amount of the debt, interest, and 
costs." 

Mr. Key, for plaintiff, moved for a rule on 
the defendant and garnishee, to show cause 



1 (Reported by Hon. William Cranch, Chief 
Judge.] 
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why the court should not render judgment 
■of condemnation of the rights and credits of 
Fenwick, in the hands of "Wright. 

Mr. Marbury, at the same time, moved the 
■court to quash the execution. 

THE COURT (THRUSTON, Circuit Judge, 
absent) overruled both motions, being of opin- 
ion that this court has no jurisdiction in the 
■cause; and that the law has provided no 
means of compelling the garnishee to pay the 
money. 

THE COURT said that, perhaps, if the gar- 
nishee npon such notice, should voluntarily 
pay, he might plead such attachment and pay- 
ment against his creditor, but upon this point 
they did not mean to give an opinion. 
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Case "No. 5,643. 

■GOULD'S MANUP'G CO. v. COWING et al. 

£12 Blatehf. 243; 1 Ban. & A. 375; S O. G. 

277.] 1 

Circuit Court, N. D. New Yorlc. July 10, 1874. 

Patents — Isfuisgesient — Measure of Damages 
— Profits. 

1. In a suit in equity brought for the infringe- 
ment of letters patent granted to the plaintiffs, 
the Gould's Manufacturing Company, as assign- 
ees of William H. Pollard, the inventor, Au- 
gust 8th, 1871, for an "improvement in gas- 
pumps," the plaintiffs had a decree referring it 
to a master to ascertain and report their dam- 
ages. He reported the damages at $47.71 per 
pump on 298 pumps. The plaintiffs proved the 
expenses of making and selling the pumps, that 
they were prepared and ready to fill the orders 
taken by the defendants, and the prices at which 
the pumps were sold by the defendants. The 
master took, as the measure of damages, the dif- 
ference between such expenses and such prices: 
keld, that the rule was an erroneous one. 

2. The invention was one only of an improve- 
ment in the pump, and not of the entire pump. 
Numerous parts of the pump were in general 
use prior to the patent, and were not claimed 
therein, and were free to be used by the defend- 
ants. The patented invention claimed was a 
special construction of a side-chamber, whereby 
the same was adapted to use with the valve-cas- 
ings bolted on the outside, and the damages 
could not exceed the profits upon such improve- 
ment, 

[Cited in Schillinger Vv Gunther. Case No. 12,- 
457.] 

3. As the plaintiffs failed to show the profits 
or damages arising from the use of the improve- 
ment, the master should have decided that nom- 
inal damages only could be recovered. 

[Cited in Buerk v. Imhaeuser, Case No. 2,107. 
Followed in Gould Manuf'g Co. v. Cowing, 
Id. 5,643. Cited in Star Salt Caster Co. v. 
Crossman, Id. 13,320; Calkins-v. Bertrand, 
8 Fed. 758; Maier v. Brown, 17 Fed. 737.] 

In equity. This suit was brought [against 
John P. Cowing and others] upon letters pat- 
ent [No. 117,925] granted to the plaintiffs, 
as assignees of William H. Pollard, the in- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge; reprinted in 1 Ban. & A. 375, and 
here republished by permission.] 
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ventor, August Sth, 1871, for an "improve- 
ment in gas-pumps." The specification stated 
that the improvement was one "in gas-pumps 
for oil-wells." It said: "This improvement 
is applicable to any ordinaiy use where a 
double-acting pump is requirea, but it is spe- 
cially designed for drawing off the gas from 
the casings of oil-wells, and conducting the 
same to the furnace of oie engine. For this 
purpose it is- necessary to have tight joints 
to the pump; and the invention consists in 
the construction of the side-chamber of the 
cylinder and the Talve-casing, as hereinafter 
described, with this special purpose in view. 
In the drawing, A represents the base of the 
pump; B, the cylinder; C, the cap or top- 
of the pump ; ' and I>, the piston. These parts, 
in general an*angement, are the same as 
those in use in ordinary double-acting pumps. 
On one side of the cylinder is cast a chamber, 

E, extending from top to bottom. This cham- 
ber is divided longitudinally by a partition, 
a, which thus forms two longitudinal pass- 
ages, b, b, which have no direct communica- 
tion with each other, or with the cylinder. 
Lateral ports, c, c, are made in the sides 
of these passages, for the connection of the 
pipes which extend to the weU and to the 
furnace. These passages b, b, do not open 
at top and bottom into the interior of the 
cylinder, as in ordinary double-acting pumps, 
but open outward by ports d, d, and thus 
communicate with similar ports, d', d', Of the 
valve-casings, F, the construction of which 
will presently be described. By this arrange- 
ment the passages b, b, are made to com- 
municate with a valve-casing bolted outside 
the pump, which is a distinguishing featm'e 
of my invention. Two of the valve-casings 

F, F, are used, one at the top and one at the 
bottom, and they are simply bolted tightly 
in place against the plane-seats f, f, with 
only a packing between. These valve-casings 
are each cast in a single piece, and, besides, 
the ports d', d', before spoken of, have a 
central port d2, which commimicates with the 
interior of the cylinder by a similar port, ds, 
formed in the latter. These ports are shut 
off from the pasages b, b, and the gas from 
the latter can reach tbem only by making 
the circuit through the hollow valve-casings. 
The valve-casings are each cast hollow, and 
provided with seats, g, g, on which strike 
the valves h, h. The ports d', d', which open 
from the passages b, b, open one over and the 
other imder the valves h, h, so as to produce 
a reverse action, as the piston goes up and 
down; and the open spaces i, i, above and 
below said valves, respectively, connect di- 
rectly with a central space, which forms a 
continuation of the central port da. This con- 
struction (which is clearly shown in Fig, 2) 
consists simply of a web, which is cast entire 
in the hollow valve-casing, thereby allowing 
the free reverse action of the valves without 
any of the loose or open joints that occur 
where the valve-casing is made up of several 
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separate and detached parts. In this improv- 
ed construction there is but one joint to each 
end of the pump, and that is at the junction 
of the yalve-casing with the seat f ; all else, 
both of the side-chamber and the valves, is 
inclosed by a solid construction; and hence 
there can be no essential escape of the vola- 
tile gas as it passes through. The special 
construction of the valve-casings to produce 
this result, I believe to be new. The stems 
of the valves h, h, rest in screw sockets, 1, 1, 
in tlie usual manner. I am aware that it is 
common to cast a side-chamber to a double- 
acting pump, to allow the medium to follow 
the action of the plunger. Such, in its broad 
sense, I do not daim. I claim only the special 
construction of my chamber, • whereby the 
same is adapted to use with the valve-casings 
bolted upon the outside. In this connection 
the passages b, b, must open outside, while in 
other pumps they open inside the cylinder. 
In the same manner I do not claim, broadly, 
locating the valves in a hollow casing, but 
only the special construction of the casing 
described, whereby the same is adapted to 
be bolted upon the outside of the gas-chamber, 
thereby mailing but a single joint at each 
end of the pump. It will be noticed that 
there is not only an alternate action of each 
pair of valves in a single casing, but also 
a similar action in each pair situated in line 
at the top and bottom, thus producing a 
(•ompound action, which keeps up a continu- 
ous movement of the gas. In a gas or air- 
pump, it is essential to get the full stroke 
of the piston, to leave none of the medium 
or fluid at either end at the reverse move- 
ment. What I claim, as my invention, and 
desire to secure by letters patent, is: 1. The 
chamber E, provided with the longitudinal 
partition a, forming distinct and separate 
passages, b, b, which have side ports, c, e, 
for the attachment of the induction and educ- 
tion pipes and ports, d, d, at top and bot- 
tom, opening outward into the valve-casings, 
as herein described. 2. The duplex valve- 
casings P, with the ports d', d', ds, opening 
respectively to the passages in the side- 
chamber and to the cylinder, and provided 
with the seats g, g, so arranged as to admit 
the gas or other fluid over one valve and un- 
der the other, as herein described. 3. The 
combination and arrangement with the cylin- 
der B, of the outside chamber B, provided 
with the seats f, f, of the valve-casings F, F, 
bolted thereon, in the manner and for the 
puipose specified." 

J. B. Perkins, for plaintiffs. 
Elisha Foote, for defendants. 

HUNT, Circuit Justice. Upon the hearing 
of this case upon the merits, it was adjudged 
by the court that the patent to the plain- 
tiffs, dated August 8th, 1871, was a valid pat- 
ent, and that the defendants were infringing 
in respect to all the pumps manufactured and 
sold by them subsequent to that date. It 



was referred to a master to ascertain and re- 
port the complainants' damages. The mas- 
ter reported that the complainants should re- 
cover damages on 298 pumps manufactured, 
to the amount of $47.71 per pump. To this 
report the defendants filed exceptions, and the 
case now comes before the court on the hear- 
ing of such exceptions. 

The principal question arises upon the third 
exception, and regards the rule for the meas- 
ure of damages adopted by the master. The 
complainants proved the expenses of makings 
and selling the pumps in question, that they 
were prepared and ready to fill the orders 
taken by the defendants, and the prices at 
which the pumps were sold by the defend- 
ants. The master found the damages to be- 
the difference between such expenses and 
such prices* and reported accordingly. 

If the plaintiffs had been the inventor and 
patentee of pumps, or of double-acting pumps, 
the argument would have been strong in f avor 
of the rule adopted. But the invention pat- 
ented and infringed was of an improvement 
upon pumps merely. Such was the decree,, 
which did not restrain the defendants from 
making pumps, or even the pumps in ques- 
tion, but only certain devices, forming a part 
of them, and which devices thecourtadjudged 
to be an improvement belonging to the plain- 
tiffs, which had been infringed by the de- 
fendants. The decree adjudges that the let- 
ters patent In question, "for. an improvement 
in gas pumps, dated August 8th, 1871, and 
more particularly set forth in the complaint, 
were and are valid in law, and that the de- 
fendants infringe on the rights secured there- 
by;" and the defendants are restrained "from 
making, using or vending the device or im- 
provement secured thereby." In making the 
report, his master says: "While admitting, of 
course, the doctrine that, in some cases, the 
profits resulting from the mere improvement 
must be separated from those of the entire 
machine, and allowed to the plaintiff as the 
sole measure of damages, I am unable to see 
how, upon any correct principle, this separa- 
tion can be made in the present case. I have 
said, in the opinion accompanying this re- 
port, that, as it appears to me, the compari- 
son must be made between the machine as it 
stands, with its patented improvements, and 
what would be left of the same machine if 
these improvements were taken away, and 
not between this machine, with its patented 
improvements, and any other one having the 
same general character, not patented, and 
used in the business, and sold in the market. 
If this criterion is the correct one, and, for 
the purposes of this decision, I hold it to be so, 
it is very plain that, if the patented improve- 
ments on this gas-pump are removed, there is 
nothing left which can be called a machine, 
and in respect of which any profits can be 
predicated. I distinctly hold, then, In order 
that the question may be distinctly presented 
— although it seems to me to be a matter of 
law, a sort of construing the machine in the 
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same way that a court construes a writing— - 
that the profits resulting from the .patented 
portion of this pump cannot he separated from 
those resulting from any other part of it." 
In concluding his report, he says: "In con- 
clusion, I find and report, that the plaintiffs 
are entitled to recover, as 'damages' sustain- 
ed by them, by the sale of the aforesaid 298 
pumps by the defendants, as aforesaid, at the 
rate of $47.71 for each pump so sold by the 
defendants, that being the whole profit which, 
as appears from the evidence, the plaintiffs 
would have made from the sale of each entire 
pump." 

Pumps have been in use since the earliest 
ages of the world. Double-acting pumps, like 
the one in question, have long been in use. , 
Double-acting pumps, having cast a side 
chamber, to allow the medium to follow the 
action of the plunger, have long been in use; 
and, in this patent, it is expressly stated that 
this is not claimed as an invention by the 
plaintiffs. The base, the cylinder, the top, 
the piston, are the same, in general arrange- 
ment, as are used in ordinary double-acting 
pumps. These things are not claimed by the 
plaintiffs to be within their improvement 
Their use is free to the defendants. Only a 
'special construction of the side chamber is 
claimed, whereby the same is adapted to use 
with the valve casings bolted on the outside. 
Valves must exist in every pump, and they 
must open on the outside. They are located 
in hollow casings, but this the inventor, in 
his patent, says that he does not claim. A 
valve-box or valve-case, (that is, the portion 
of the passages to and from the cylinder that 
contains the valves, cut off from the rest, for 
the convenience of fitting the valves, and 
then bolted on again to the outside of the 
cylinder,) is a valuable device, forming a part 
of this machine, but it is not claimed to be- 
long to the plaintiffs, although the specifica- 
tion is said to have been drawn with reference 
to it. I do not pursue the analysis of the 
patent so carefully carried out by the defend- 
ants' counsel, showing all the parts which 
were in use before the alleged improvement, 
and showing, specifically what the patent 
claims. Enough has been said to present the 
main question in the case, viz., whether the 
patentees can recover the profits for the man- 
ufacture of the entire pump, or whether their 
claim is limited to the profits upon the im- 
provement embraced within the patent The 
master concedes the latter to be the rule in 
some cases; but if I understand his rea- 
soning, above quoted, he takes this case out 
of it on a ground that, I think, cannot be sus- 
tained. The comparison is to be made, he 
says, "between the machine as it stands, with 
its patented improvements," (the plaintiffs' 
improvements, I assume,) "and what would 
be left of the same machine if these improve- 
ments were taken away, and not between this 
machine, with its patented improvements, and 
any other one having the same general char- 

IOfed.oas.— 56 
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acter, not patented, and used in the business, 
and sold in the market" The portion of the 
pump in question which belongs to or is in- 
cluded in the improvement of the plaintiffs 
is very small, and a machine constructed up- 
on other known principles and devices ap- 
plicable to pumps, omitting the plaintiffs' im- 
provement, would include nearly everything 
useful that is to be found in the present ma- 
chine. A different view of this matter of fact 
is the basis of the master's opinion. I judge 
that the master holds the plaintiffs' improve- 
ment to be more extensive than it is. 

The proposition is simply tliis: The pat- 
entee takes the well-known portions of a 
pump used in pumping gas-oil, with pas- 
sages, valves, piston, chambers, openings, 
&c., as ordinarily made and used, and adds 
a chamber of an important construction, as 
it is alleged, and a combination with certain 
other parts described. Now, if this addition 
is not a new and useful improvement, no 
damages can be claimed for its use. If it is 
such an improvement the improvement, in 
its nature and by law, is and must be ca- 
pable of being described and pointed out and 
must be described and pointed out Every 
skilful mechanic must be able to learn, from 
the patent itself, precisely what the mo- 
nopoly covers. Act July 8, 1870, § 26 (10 
Stat 201). If this alleged improvement is so 
confounded with portions of the machine 
which are the subjects of other patents, or 
which, from long continued use, are open to 
the public, that it cannot be separated from 
them, or if, when so separated, it has no 
value, it is not a patentable invention, and 
no damages are due for its use. The decree 
in this case has adjudged the patent to be 
valid. In its nature, therefore, it is, and 
must be, capable of separation and distinc- 
tion from other portions of the machine. 
The ruling of the master, that the profits 
arising from the improvement of the plain- 
tiffs cannot be separated from the profits of 
the machine generally, seems to be based 
upon the idea that the improvement of the 
plaintiffs is all that is valuable in the ma- 
chine, I cannot but consider this a great 
mistake, as I have already shown. 

I understand the rule to be settled, that,: 
when the patent is for an improvement upon 
a machine, the damages for the infringement 
of such patent are confined to the profits 
made by the use of the improvement only, 
and not by the manufacture of the whole in- 
strument What profit or advantage did the 
defendants obtain by the use of the plain-; 
tiffs' improvement? What advantage did 
they have that tiiey would not have had, if 
they had built their machines without the 
improvement? In Philp v. Nock, 17 Wall. 
[84 U. S.] 460, although the case did not per- 
haps, requii-e an adjudication of the point, 
the rule is thus laid down, by Swayne, J.: 
"Where the infringement is confined to a 
party of the thing sold, the recovery must be 
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limited accordingly. It cannot be as if the 
entire thing -^'ere covered by the patent; or, 
where that is the case, as if the infringement 
were as large as the monopoly. * * * 
The plaintiif must show his damages by evi- 
dence. They must not be left to conjecture 
by the jury." In Mowry v. Whitney, 14 
AVall. [SI U. S.] 620, 649, the precise point 
before us was in question. The defendant 
was charged by the master with $91,000, as 
the profits arising from the use of the plain- 
tiff's patent, in manufacturing car wheels, 
which was the profit obtained from the 
manufacture of the entire wheel. In deliv- 
ering the opinion of the court. Strong, J., 
says: "It is clear, that Whitney is not en- 
titled to recover more than the profits ac- 
tually made in consequence of the use of his 
process in tlie manufacture of the 19,819 
wheels. It is the additional advantage the 
defendant derived from the process— ad- 
vantage beyond what he had without it—for 
which he must account; « * * but the 
master charged the profit obtained from the 
entire wheel, instead of that resulting from 
the use of "N^Hiitney's invention in a part of 
the manufacture. * * * It is as true of a 
process invented as an improvement in a 
manufacture, as it is of an improvement in 
a machine, that an infringer is not liable to 
the extent of his entire profits in the manu- 
facture. The question is, what advantage 
did the defendant derive from using the com- 
plainant's invention, over what he had in 
using other processes then open to the public 
and adequate to enable him to obtain an 
equally beneficial result? The fruits of that 
advantage are his profits. They are all the 
benefits he derived from the existence of the 
Whitney invention." 

The burden of proof rested upon the com- 
plainants. The damages to the plaintiffs, or 
the profits to the defendants, (they are the 
same thing,) must be proved like the other 
points in the case. For all the profits or ad- 
vantages with which they have been charged, 
(except that precise advantage derived from 
using the plaintiffs' improvement,) the de- 
fendants may still be liable to other invent- 
ors, or they may have already paid for them 
to those inventors. Upon no principle can 
the plaintiffs assume that they belong to 
themselves, and call upon the defendants to 
disprove this assumption. It is not neces- 
saiy further to examine the cases on this 
point The supreme court have decided it 
explicitly, and, if there are cases found to 
the contrary, they must be considered as 
oveiTuled. The master should have decided 
that, as the plaintiffs had failed to show the 
profits or damages arising from the use of 
the improvement, nominal damages only 
could be recovered. 

The third exception is allowed, and, as it 
goes to the basis of the entire recovery, it is 
not necessary to consider the other excep- 
tions in the case. 

[See Case No. 5,643.] 
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GOULD'S MANXJF'G CO. v. COWING et al. 

[14 Blatchf. 315; 3 Ban. & A. 75; 12 O. G. 
942.] 1 

Circuit Court, N. D. New York. Sept. 14, 
1S7T.2 

Patents — Impkovemest — ^Infringement — Noji- 
iNAL Damages. 

In Gould's Manuf'g Co. v. Cowing [Case No. 
5,G42], it was held, that the invention covered 
by the plaintiff's patent was of an improve- 
ment in a pump, and that, as the plaintiff had 
failed to show the profits or damages aris- 
ing to the defendants from the use of such im- 
provement, it was entitled to only nominal 
damages. On further evidence being given, 
showing that, after the plaintiff's pump had 
been introduced into certain oil regions, otlier 
pumps could not be sold in those regions: Held, 
that such further evidence did not show that 
the plaintiff was entitled to other than nomi- 
nal damages. 

[Cited in Sehillinger v. Gunther, Case No. 
12,457; Star Salt-Caster Co. v. Grossman, 
Id. 13,320.] 

[See note at end of case.] 

In equity. 

J. B. Perkins, for plaintiff. 
Elisha Foote, for defendants. 

JOHNSON, Circuit Judge. This case comes 
up on exceptions, taken by the defendants 
[John P. Cowing and others], to the report 
of the master under the interlocutory decree, 
directing an account upon the infringement 
of the plaintiff's patent. This decree was 
made in ilai-ch, 1S74, Judge Woodruff pre- 
siding. Under it an account was taken be- 
fore Mr. Pomeroy, acting as master. Upon 
his report exceptions were taken by the de- 
fendants, which were heard before IVIr. Jus- 
tice Hunt. The learned judge allowed the 
exceptions, and, in the first instance, ordered 
that the plaintiff was entitled only to nominal 
damages, but subsequently allowed the plain- 
tiff' a further opportunity to produce evi- 
dence. Upon the decision of tlie ease, an 
elaborate opinion was delivered, which is to 
be found in [Case No. 5,6421. It was held, 
that the invention was one only of an im- 
provement in the pump, and not of the en- 
tire pump; that numerous parts of the pump 
were in general use prior to the patent, and 
were not claimed therein, and were free to 
be used by the defendants; that the patented 
invention claimed was a special construction 
of a side chamber, whereby the same was 
adapted to use with the valve casings bolted 
on the outside; and that the damages could 
not exceed the profits upon such improve- 
ment. It was further held, that, as the plain- 
tiff failed to show the profits or damages 
arising from the use of the improvement, the 
master should have decided that nominal 
damages only could be recovered. This de- 
cision furnishes the law of this circuit upon 
the questions involved, and, in an especial 



1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge; reprinted in 3 Ban. & A. 75; and 
here republished by permission.] 

z [Reversed in 105 U. S. 253.] 
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sense, it fumjslies the law of this case, 
wJlich no judge lias a rigM to review or 
modify, except upon appeal. Being convinced 
of its correctness, I have as little inclina- 
tion, as I have right, to depart from it. Up- 
on the further reference, the report upon 
which is now before the court, on exceptions 
taken by the defendants, the clerk of this 
coiu't, acting as master, has made substan- 
tially the same report as was made by the 
fli'st master, founding his decision upon 
proof that, after the plaintiff's pump had 
been introduced into certain oil regions, other 
pumps could not be sold in those regions. 
This is relied upon as talcing from the former 
decision all its force, and absolving the party 
from the necessity of giving proof, as that 
decision holds, of the proflts or damages 
arising from the use of the improvement. 
The force of the former decision cannot thus 
be avoided. The fact newly introduced has 
no bearing upon the question, but leaves the 
rule announced in the former decision of 
]Mr. Justice Hunt, uncomplied with. The at- 
tempt to get rid of that decision in this way 
must necessarily fail. To a court which has 
decided that evidence of a particular fact 
is necessary, it is no answer to say that it 
cannot be given. The eonsequence of that 
state of things is, that the party on whom the 
burthen rests must fail. This is the' situa- 
tion of the plaintiff in the case before the 
court. It has not given the evidence which 
the court 'has held it must give, to entitle it 
to more than nominal damages. This must 
be attributed to the impossibility of proving 
any damages within the rule laid down by 
the court. The exceptions must be allowed, 
and the report reduced to nominal damages, 
and there must be a final decree on that 
basis. If the views of the plaintiff are to 
prevail, the only remedy is in the supreme 
court, upon appeal. To the decision of ]Mr. 
Justice Hunt heretofore made in this cause, 
is now to be added the decision of the same 
learned Judge, made in this court, in Black 
v. Munson [Case No. 1,463], in which the 
same doctrine laid down by him in this case 
is reaffirmed, and applied to the circum- 
stances of Black V. Munson. Let there be 
a decree for the plaintiff, with nominal dam- 
ages only. 

[NOTE. The complainants thereupon ap- 
pealed to the supreme court, which, in an opin- 
ion by Mr. Chief Justice Waite (105 U. S. 
253), reversed the decree below, and ordered 
one entered against the appellees for -§4,470, 
at the rate of $15 per pump. The fruits of the 
infringer's advantage were his profits, and 
they were peculiar, as the evidence shows a 
monopoly in favor of the complainants in cer- 
tain regions. The market was not only lim- 
ited in locality, but in demand. While nomi- 
nally, the plaintiffs made only an improvement 
in pumps, it was really an improved pump. 
For ordinary uses, the improvement added 
nothing to the value of the old pump; but, 
for the new and special purpose in view, the 
old pump was useless without the improve- 
ment. Therefore, damages above the cost of 
manufacture should have been given.] 



GOURDIN (EINSTEIN v.). See Case No. 
4,320. 

GOURDIN (STRAIN v.). See Case No. 13,- 
521. 

GOURE (UNITED STATES v.). See Case 
No. 15,240. 

GOURLAT (UNITED STATES v.). See 
Case No. 15,241. 



Case KTo. 5,644. 

GOVE V. The BOLD RUNNElt. 

District Court, D. Massachusetts. 1859. 

Maritime Liens— MiTEHiirs and Labor— Swob^i 
Statement op Demani>. 

Laws Mass. 1855, e. 231, in providing for 
liens on vessels and ships, in favor of mechan- 
ics and material men, requires (section 2) the 
filing of a sworn statement of the demand 
claimed. Hdd, that the certificate must eon- 
tain the Christian as well as the surname of 
the lien claimant. 

[Cited in 2 Pars. Shipp. & Adm., to the point 
stated above. Nowhere more fully reported; 
opinion not now accessible.] 



Case Wo. 6,645. 

The GOVERNOR. 

[Abb, Adm. 108.1 1 
District Court, S. D. New York. Jan., 1848. 
Collision — ^Burden op Proof — Weight op Tes- 

TIMONT.' 

1. Where two vessels are running in the 

same direction, the one astern of the other, 

there rests upon the rear vessel an obligation 

to exercise precaution against collision, which 

is not chargeable to the same extent upon the 

(Jther. 

[Cited in Whitridge v. Dill, 23 How. (64 U. 

S.) 454; The City of Merida, 24 Fed. 234; 

The City of Macon, 47 Fed. 924.] 

"2, A vessel of superior speed, running in the 

same direction with a slower one, htjs a right 

to pass her if she can do so with safety to 

both; but the burden of proof is upon her, in 

case of collision, to show .the prudence of her 

own conduct, and also' to prove negligence or 

misconduct on the part of her rival. 

[Cited in Whitridge v. Dill, 23 How. (64 U. 

S.) 454; The Narragansett, Case No. 10,- 

016; Simpson v. Spreckels. 13 Fed. 94; 

The City of Macon, 47 Fed. 924.] 

3. A vessel in advance is not bound to give 
way, or to give facilities to enable a vessel in 
her rear to pass her, though she is bound to 
refrain from any manoeuvres calculated to 
embarrass the latter in an attempt to pass. 

[Cited in The Commodore Jones, 25 Fed. 
509; The St, Johns, 34 Fed. 7G6.] 

4. In collision cases, the court will attach a 
greater weight to the testimony of witnesses 
to facts which occurred within their own 
knowledge, on board their own vessel, than to 
any opinions or judgments formed by those 
upon one vessel respecting the management of 
the other. 

This was a libel in rem by John Van Pelt, 
owner of the steamboat Worcester, against 
the steamboat Governor, to recover damages 



I [Reported by Abbott Brothers.] 
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for a collision. The collision complained of 
occurred under tlie following circumstances: 
The steamboats Worcester and Governor 
Wer6 passenger vessels, wliicli sailed tri- 
weekly from New York, on the same day 
and at the same hours. They left New 
York on the afternoon of March 2, 1847, 
ah'ou't simultaneously, bound on the same 
course up the Sound for Boston. The Wor- 
cester belonged to the Norwich line of steam- 
boats, the Governor to the Stonington line. 
As they passed through the East river and 
through Hell Gate, the Worcester was some- 
what ahead, the Governor being most of the 
time in her wake, and occasionally lapped 
upon one quarter. The Governor was slight- 
ly the superior in speed, and was seeking, 
'from time to time, between New York and 
Sands' Point, to avail herself of a favorable 
opportunity to pass her rival. The boats 
ran in company in this manner, from one 
to two lengths apart, until, when they reach- 
ed the Stepping-stones, three or four miles 
from Sands' Point, the Governor took a 
com-se parallel with that of the Worcester, 
and continued a length or two distant from 
her, each boat steering for Sands' Point 
buoy, and in such manner as to give it in 
passing the usual safe berth. They came in 
collision at that place— the larboard bow of 
the Governor striking the starboard quarter 
of the Worcester, near the gangway and just 
aft the boiler, and causing some little dam- 
age, the expense of repairing which amoimt- 
ed to -?53. 

The cause now came before the court up- 
on the pleadings and proofs. There was 
some conflict of testimony upon the question 
which of the boats was responsible for the 
collision. Several witnesses, who were on 
board the Governor at the time, testified 
that that boat held her course steadily, 
edging as close to the shore as could be done 
with safety, and in such manner that she 
brought the buoy at Sands' Point against 
her stax'board guards and under them; and 
that the Worcester, as it appeared to the 
witnesses, deviated from her true course, 
bearing towards the Governor, until, when 
within a quarter of a mile from the buoy, 
she sheered directly -across the bows of the 
latter boat, thus causing the collision. The 
two pilots on board the Worcester, on the 
contrary, both swore that that boat was 
running by the compass N. E. % B., from the 
time of passing the Stepping-Stones up to 
the moment of collision; that she was not 
sheered from that course towai'ds the Gov- 
ernor; that the course of the Worcester was 
the eom*se usually taken by steamboats on 
the Soimd to pass Sands' Point, being cal- 
culated to secm'e a safe berth from the 
buoy; and that the usage of navigation was 
to run near Sands' Point in going into the 
Soimd. In these general statements as to 
the course of navigation, all of the witnesses 
on both sides, who were acquainted with the 
subject, concurred. 



Luther K. Marsh, for libellants. 
John Sherwood and S. Sherwood, for re- 
spondents. 

BETTS, District Judge. If the Worcester 
and the Governor had been running in oppo- 
site directions, the collision might, probably, 
have been deemed to be so far the result of 
mere casualty and misadventure as to leave 
each vessel to bear for herself the conse- 
quences of the accident falling upon her.s 
But the fact that they were rimning in the 
same direction, the one astern of the other, 
imposed upon the rear boat an obligation to 
precaution and care which is not chargeable 
to the same extent upon the other. In the 
light of this principle, the circumstances of 
the present case manifestly cast the burden 
of proof upon the Governor. She was 
astern, and was seeking to rtm past the Wor- 
cester. She had a right to the advantage 
of her superior speed, and under such cir- 
cumstances it would have been tortious and 
blameable conduct on the part of the Wor- 
cester designedly to intercept the Governor, 
to crowd her off, or to baffle her in that 
efforts But it devolves upon the Governor 
to show the prudence of her own conduct, 
as well as to prove negligence or misconduct 
on the part of the Worcester. It was not 
the duty of the latter boat to veer from her 
course so as to open a passage for the Gov- 
ernor, or to lend her any facility in aid of 
her pmrpose to pass. We may censure any 
rigid adherence to strict right by which one 
competing boat interposes embarrassments 
in the way of her competitor, and may re- 
gret the want of a magnanimous and liberal 
com-se of conduct which might relieve a ves- 
sel of superior speed and endeavoring to get 
ahead, from delay or difficulty in accom- 
plishing that object. But the court is only 
empowered to adjudicate the legal rights of 
the one and the responsibility of the other. 

It was therefore clearly the duty of the 
Governor to select a place for passing the 
Worcester, and a mode of effecting it, which 
would not expose the latter to injury. The 
rear boat, in such case, must stop her way, 
or back off and await the opening of a suffi- 
cient passage, if the leading boat is so 
placed that safe room is not left to pass 
without coming within a hazardous proxim- 
ity to her. The general law of navigation 
secures to vessels under way the track they 
are rightfully pmrsuing, and makes it cause 
of damage for others to molest or crowd 
upon them in it. Jac. Sea Laws, 338. This 
subject is often regulated by municipal laws 
in respect to vessels within the jurisdiction 
of the particular government; and if such 
laws are not of positive obligation in mari- 



2 See The Moxey [Case No. 9,894], where the 
authorities upon this point are mentioned. 

3 Compare the case of The Rhode Island [Id. 
11,745], where the relative riglits and duties of 
two steamboats, bound in the same direction, 
the one in advance of the other, are discussed. 
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time coTU'ts, they are frequently adopted as 
rules of decision in respect to collisions on 
the waters of the state, or by vessels owned 
within it* The defence has accordingly 
been placed upon the ground that the Gov- 
ernor was on a coiu'se which afiCorded ample 
room for both boats to pass the buoy and 
Sands' Point without interfering, and that 
the Worcester, by design or through careless- 
ness, veered from her proper track, and bore 
across that of the Governor. This fact is 
the turning point in the case, and vital to the 
defence. 

Several witnesses, who were on board the 
Governor at the time of the collision, give 
their opinion in decided terms that such 
was the fact The master of the Governor, 
her pilot and several passengers on board, 
concur in stating that the "Worcester sudden- 
ly bore off her cour-se to the starboard, when 
the Governor was a quarter of a mile in her 
rear, and that she crowded in upon Sands' 
Point so much that the Governor, if she con- 
tinued moving, must either strike her or go 
upon the rock. 

It appears to me this evidence fails to es- 
tablish a justification of her conduct, for two 
reasons: — 

First— It is not shown that the engine of 
the Governor was stopped, or slowed, as soon 
as there appeared to be danger that the two 
boats might come together, nor that the fuU 
means in her power were employed in due 
season to avoid coming upon the Worcester; 
for the master of the Governor, in his testi- 
mony, admits he could have avoided striking 
the Worcester, if, at the time when he first 
noticed that she was altering her course, he 
had supposed that she would crowd in so 
closely upon his track. 

Second.— The evidence charging the fault 
upon the Worcester is essentially matter of 
opinion, and not statements of facts. The wit- 
nesses say that the Worcester appeared to 
them to bear down upon land to cross the Gov- 
ernor's line of approach. These witnesses 
were upon the Governor, and their Judg- 
ment as to the direction of the other vessel 
was guided by nothing more than the appar- 
ent approximation of the two, and the im- 
pression that the converging was caused by 
a wrong movement of the Worcester. Their 
position was most xmfayorable to an exact 
and accurate judgment on that point No 
range was taken to any fixed object, nor was 
the course or bearing of either boat observed 
by the compass. They were themselves ad- 
vancing with great speed, and were looking 

■i A statute of the state of New York prescribes 
that "whenever any steamboat shall be going in 
the same direction with another steamboat 
ahead of it it shall not be lawful to navigate 
the first mentioned boat so as to approach or 
pass the other boat so being ahead, within the 
distance of twenty yards; and it shall not be 
lawful so to navigate the steamboat so being 
ahead, as unnecessarily to bring it within twen- 
ty yards of the steamboat following it." 1 Rev. 
St 682, § 7. Penalty, §230. Id. 683, § 8. 



"at- an object several hundred yar&s distant, 
moving from them with velocity. Very 
slight reliance can be placed in the opinions 
of witnesses so circumstanced, as to the ac- 
tual bearing and course the Worcester was 
pursuing at the time. Tiiese impressions 
and opinions of the witnesses must be weigh- 
ed as part of the evidence in the case, par- 
ticularly so far as they may avail in corrobo- 
ration of facts proved, or to countervail tes- 
timony of like character from the other par- 
ty; but alone they would scarcely justify a 
judgment in conformity to them. They 
are, however, met by the testimony of the 
two pilots on board the Worcester, both of 
whom deny that there was any deviation or 
alteration in her course, such as was stated 
to have taken place by the witnesses on the 
Governor, and who say that her course was 
the one usually taken by steamboats on the 
Sound in passing the point 

In collision cases, the court always dis- 
criminates carefully between the testimony 
of witnesses to facts which they assert to 
have occurred upon their own vessel and 
within their own knowledge, and the opin- 
ions and beliefs expressed by them in re- 
spect to what occurred upon the adverse 
vessel. Where the witnesses are credible, 
their direct testimony to what was done or 
omitted by themselves or by others under 
their immediate and direct observation, is 
far more satisfactory and decisive than- any 
opinions or inferences formed in respect to 
matters lying without their positive knowl- 
edge, • especially where those matters relate 
to the management of another vessel. How- 
ever intelligent and upright the witnesses 
may be, there must always be great diflSculty 
in judging accurately in respect to the man- 
ner in which a distant vessel is navigated; 
and the natural difficulties in the way of 
forming a sound judgment in respect to the 
management of such vessels are greatly en- 
hanced in the case of collision, by the excite- 
ments of the occasion, and by the. many eir- 
cumstianees which go to give a bias or prej- 
udice to the mind. Thus it is observed that 
persons on board each vessel almost invari- 
ably attribute the collision and f aifit of the 
occurrence to the opposite one. The testi- 
mony of witnesses to their knowledge of 
what occurred upon their own ship accord- 
ingly justly outweighs that of superior num- 
bers who speak only from a judgment or 
opinion, formed from distant observation.is 
■ In this view of the case, I regard it as 
proved, by a preponderance of testimony, 
that the Worcester, held her regular and 
proper course without aeviation. . That 
course, having an inclination towards the 
buoy, brought her nearer to it and with 
greater rapidity than was anticipated or 
supposed by those on board the Governor. 



e See, also, remarks of the court upon this sub- 
;ject in The-Narragansett [Case No. 10,0191: The 
1 Argus [Id. 521]; The Rhode Island [Id. 11,745]. 
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The latter boat was accordingly kept on a 
line of direction as if under the persuasion 
that the Worcester must continue at about 
the same distance from the buoy in running 
out her course as she was from the Gover- 
nor. The master of the Governor, however, 
was evidently aware that the boats were ap- 
proximating each other, and enough was 
brought to his notice to have put him upon 
his guard and to call for the exercise of great 
caution. He says that he could have avoid- 
ed the Worcester when he first saw her alter 
her course near the place of collision, but he 
had no idea that she would "jam in so close." 
As soon as he became aware of it, he shut off 
the steam and stopped his boat. It was 
then too late, however, as the boats were 
already almost in the act of strilcing. Upon 
these facts, the Governor is chargeable with 
blame, and must be liable for the conse- 
quences. 

The damages were foi-tunately very slight. 
The bill of repairs presented, the payment of 
which only is claimed, amounted to no more 
than $53. The payment of that sum would 
have avoided this controversy; and, as the 
Worcester demanded no more than her ac- 
tual disbursements, to which she was clearly 
entitled, the claimant must be charged with 
the costs arising from the contestation of 
that daim. Decree for the libellant for ?53, 
with interest at six per cent, from March 10, 
1847, together with costs to be taxed. 



GOVERNOR, The C^^AKEFIELD v.). See 
Case No. 17,049. 



Case JS[o, 5,e45a. 

The GOVERNOR CAREY, 

[2 Hask. 487.] 1 

District Court, D. Maine, May, 1881- 

Stowage op CiRqo — ^Wkeck— Offset op Pbeight 
— Services op Master, 

1. Clean bills of lading, for the carriage of 
goods between ports where no usage to the 
contrary exists, require the cargo to be stowed 
under deck. 

2. Cargo stowed on deck in violation of a 
contract is at the vessel's risk, unless clearly 
shown that it would have been destroyed if 
it had been loaded below deck. 

3. Goods on deck, not only are too much ex- 
posed to loss, but embarrass the crew in the 
management of the ship; and if disaster come 
from a tardy response of the crew in work- 
ing ship, when they are likely to have been 
delayed by the deck-load, the burden is upon 
the master to show that the deck-load was not 
the cause of the disaster. 

4. In case of wreck from the fault of the 
master in carrying cargo on deck, amounts 
paid by the owners of the cargo in recovering 
their property may be offset against freight and 
general average charges due the vessel. 

5. The master cannot recover for services 
and expenses in saving the cargo from wreck, 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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when his contract required its delivery at port 
of destination as a pre-requisite to the earn- 
ing of freight. 

In admiralty, Arbiti-ation upon the claim 
of the owners of a vessel, in case of wreck, 
for the entire freight for the voyage and 
general average charges, less the freight, 
upon cargo saved, from place of wreck to 
port of destination, and for expenses of the 
master in saving and forwarding cargo, to 
which the owners of the cargo seek to offset 
their expenses of saving and recovering it, 
incurred on account of the disaster. 

EOX, District Judge. In September last, 
TwitcheU, Champlin & Co. shipped on board 
this schooner, then at New York, and bound 
to Portland, 750 casks of kerosene oil, at a 
freight of thirty-two cents per cask; fifty- 
five tons of pig iron were also shipped by 
the Portland Company at 170 cents per ton. 
Clean bills of lading for both oil and iron 
were given by her master. A portion of the 
oil was placed on deck, there not being room 
in the hold for the whole quantity. The 
iron was stored in three layers in the bot- 
tom of the vessel, the depth of the hold not 
allowing of three tiers of oU, excepting for- 
ward. On her passage down the sound, the 
schooner met with bad weather; her mast 
was broken so that she had to put into Ed- 
gartown where a new mast was procured; 
general average chai-ges were thereby in- 
curred amounting to $190.02 on the oil, and 
?54 upon the h'on. 

The vessel again started on her voyage, 
but, by reason of a loss of some of her sails, 
she again returned to Edgartown. The de- 
ficiency being supplied, she again got un- 
derway, and, being unable to get by Cape 
Ann, the master bore away for Boston har- 
bor. About nine p. m., October twenty-sev- 
enth, she misstayed and went ashore on the 
Hardings. The wind was N. N. W,, a whole- 
sail breeze; the moon at times was obscm-ed 
by clouds; the crew, six all told, left the 
vessel that night in her yawl with then: dun- 
nage, and rowed to old Boston light. The 
next morning they returned to the wreck 
and found the sea breaking over her, the 
deck-load all gone, her decks ripped up, and 
most of the oil washed out of her hold. 
685 barrels were picked up on Nantasket 
beach, and afterwards taken to Portland, 
the salvors receiving $1.50 per barrel for 
their services. The iron was nearly all 
saved by wreckers at a salvage of thirty 
per cent. 

The freight on the oil and iron from Nan- 
tasket to Portland was less than the entire 
freight from New York, and for this differ- 
ence, being twenty cents per cask of oil, 
and seventy cents per ton of iron, the own- 
ers of the schooner claim to recover, and 
also the amount of general average charges, 
with the expenses of the master while em- 
ployed in saving and sending forward the 
cargo after the loss of the vesseL 
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The actual number of casks of oil on deck, 
at the time of the disaster, is in dispute. 
The mate testified that eighty only were 
on deck when they sailed from New Xork, 
to which eighteen were added at Edgartown, 
taken from the hold when the new mast 
was put in place, and which were not again 
stowed helow on account of the difficulty 
In so doing; that all of the ninety-eight 
casks were well aft to trim the vessel, and 
were stowed on end, and there were none 
on top of the tier. These statements of 
the mate are confirmed by the master's tes- 
timony. Two witnesses of credit testify that 
the master of the schooner, S.fter the dis- 
aster, stated to them that there were about 
150 casks on deck, two tiers in height, "one 
being -on end with a riding tier on top, on 
the bilge. The master swears most positively 
that he never stated to either of these wit- 
nesses that there was a riding tier over the 
casks which were on their heads; but, iil 
my opinion, he must have made some such 
a statement, and I am strongly inclined to 
the opinion that a portion of the oil was so 
stowed in order to bring the trim of the ves- 
sel as well aft as possible. 

Jacob McLellan, also, testifies that ■ the 
master of the schooner told him there were 
150 casks on deck. The master says he was 
nnwell when the cargo came on board; that 
it was all received and stowed by the mate, 
and thg,t he has no certain knowledge of 
the precise number of casks on deck. 

The bill of lading was signed by the mas- 
ter September twenty-third. The vessel 
sailed the twenty-fifth, and was not wrecked 
until twenty-seventh of October. During all 
that time, the master was in daily sight of 
his deck-load, and should have known the 
number of casks he had thus at his risk. 
The weight of the evidence is that there 
were about 150 casks on deck, and some of 
them, as I think, in a double tier. 

There would ^'seem to have been no occa- 
sion for the loss of this vessel, if there had 
been proper attention to their duties by 
those on board. The weather was not bad. 
Boston light, about three miles distant, was 
in plain sight. The sea was moderate," as 
six men were able in an eighteen-foot boat, 
with all their dunnage, to reach the light 
without difficulty. The master was well 
acquainted with Boston harbor, having,' as 
he says, often been there. There was a bell- 
buoy on the ETardings, and, with reasonable 
care on the part of the master, who was at 
the wheel, this vessel should not have gone 
so near to those rocks as to put her ashore 
In case she misstayed. 

Waiving this objection, there is, in my 
opinion, a complete answer to the claim 
made for freight and general, average; and 
it is that by the wrongful stowage of this 
large quantity of oil on deck, this disaster 
was occasioned, which has resulted in the 
loss of eighty-five casljs of the oil, and in 
the owners of the cargo having been sub- 



jected to expenses in saving their property, 
far in excess of the claims here made 
against them by the owners of the schooner. 

It is admitted that the master, having given 
clean blUs of lading for oil, was without ex- 
cuse in stowing it on deck, as it is not 
claimed that, by usage or custom between 
these ports, he was justified in so doing. 
His contract, therefore, being to carry all 
the oil in the hold, was at the vessel's risk, 
and if lost overboard, the owners could re- 
cover its value, unless it is clearly established 
that, if it had been below deck, it would 
certainly have been desti'oyed, and that its 
being on deck in no respect occasioned its 
loss. 

If a ship in mid-ocean should be run down 
and Instantiy sunk in a collision, it may 
well be that if her master had, in violation 
of his contract, taken a portion of his 
cargo on deck, he would not be held ac- 
countable for the loss of his deck-load, as 
the entire cargo, without regard to its posi- 
tion on the ship, would have been totally 
lost by the accident, and the owner of the 
cargo would not have sustained any loss by 
reason of a portion having been on- deck 
instead of below; the misconduct of the mas- 
ter would not in any way have occasioned 
the damage thus sustained by the owners, 
as the loss of the deck-load would not have 
been caused by Its being on deck, but all 
on board, whether on deck or below, would 
have been, at the instant, destroyed by tiie 
sinldng of the ship. 

It is, however, most clearly established by 
numerous decisions of courts of admiralty, 
that "goods on deck are too much exposed 
thereby to loss; and not only this, but, by 
encumbering the deck, they embarrass the 
crew, render the management of the vessel 
difficult, and in tempestuous weather endan- 
ger the safety of the vessel and the rest of 
her cargo." The Paragon [Case No. 10,708]. 

A double tier of oU casks on a part of 
this vessel's deck must necessarily have been 
attended with the consequences so clearly 
stated by Judge Ware. In getting forward 
and aft, the crew must have been greafly 
impeded in their movements by clambering 
over such a barricade, and they must have 
been hindered and delayed thereby In obey- 
ing the master's directions as to handling 
the vessel. Under these circumstances, the 
loss having been occasioned by the schoon- 
er's failure to come about, any delay In the 
execution of the order, even for a few sec- 
onds, would have been disastrous and fatal 
to her change of course. Belay and inter- 
ruption being the natural consequences of 
the oil thus being wrongfully on her deck, 
it was incumbent on the master to satisfy 
me that, in the present instance, the mis- 
staying was not caused thereby; and this 
he has wholly failed to do, I therefore am 
forced to the resxilt, that the disaster was 
caused ty the deck-load; and the amount 
which the owners of the cargo have been 
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compelled to pay to recover their property- 
being greater than the balance of freight 
and general average charges, they are a 
proper subject of allowance against these 
claims of the owners of the schooner; and 
the owners of the schooner, therefore, are 
not entitled to demand and receive anything 
on account of the fi'eight and general aver- 
age from the owners of the cargo. 

A claim is also made for the time and 
expenses of the master, after the wrecls, in 
saying and forwarding the cargo; as this 
was all incurred by the master in perform- 
ance of his duty and contract to deliver 
the cargo at Portland, and so earn his 
freight, he can not be allowed for these 
items, as is weU settled in England. Schus- 
ter V. Fletcher, 2 Q, B. Div. 418. 

I did not, at the hearing, understand that 
any claim was, made in behalf of the own- 
ers of the cargo to recover from the owners 
of the vessel the amount es^jended by them 
in saving and recovering the cargo, over 
and beyond the claims for freight and gen- 
eral average; and I, therefore, have not 
passed upon said owners' claims, or made 
any award or decision touching the same; 
but have and do limit my award to the 
claim as made by the owners of the vessel 
against the owners of the cargo, which I 
determine to be invalid and disallow. 



Case No. 5,646. 

The GOVERNOR CUSHMAN. 

[1 Abb. U- S. 14; 1 1 Biss. 490; 5 Am. Law 
Reg. (N. S.) 286.] 

District Court, D. Wisconsin. Sept. Term, 

1865. 
Violation of Revenue Laws— Forfeitcse, 

1. The fact that prohibited articles are se- 
cretly introduced on board a vessel by per- 
sons employed as hands (such as a cook or 
waiter) at the will of the master merely, does 
not necessarily expose the vessel to forfeiture 
under a statute, such as the act of March 2. 
1799, § 103 (1 Stat. 701), which imposes, as 
the punishment for importing specified arti- 
cles, a forfeiture of the ship in wliich they have 
been imported; provided the articles in ques- 
tion are brought on board without the knowl- 
edge or consent of the master or owners, and 
in defiance of reasonable regulations prescribed 
on board the ship for securing conformity to 
the law. 

2. If the master connives at such acts o£ 
the hands on board the vessel, she may be ren- 
dered liable to forfeiture; as the owners are 
liable for the acts of the master in the dis- 
charge of his duties as such. But they are 
not necessarily liable for the acts of all persons 
employed by the master on board the ship. 

3. A vessel is not liable to forfeiture for 
every apparent violation of a revenue law, 
although the law imposes forfeiture as the 
punishment for a breach of its provisions. Evi- 
dence of a violation throws the burden of proof 
upon the claimant to show innocence. But 
accidental mistakes may be explained; and the 
existence of an intent to defraud the revenue 

1 [Reported by Benjamin Vaughan Abbott, 
Esq,,, and here reprinted by permission.J 
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may be the subject of inquiry, and the claim- 
ant may show the act complained of to have 
been innocent. 

Information for a breach of the revenue 
laws. The libel was filed against the pro- 
peller Governor Oushman, for smuggling dis- 
tilled spirits in violation of section 103 of 
the act of March 2, 1799 (1 Stat. 703). 

John B. D. Cogswell, Dist. Att3'., for the 
United States. 

Emmons & Van Dyke, for respondent 
[cited Taylor v. U, S., 3 How. [44 U. S.] 197, 
as to intention to evade the revenue laws, 
and knowledge and privity on the part of 
claimants; also, U. S. v. Breed [Case No. 14,- 
638]; U. S. V. Riddle, 5 Cranch. [9 U. S.] 
311; U. S. V. Nine Packages Linen [Case 
No. 15,884.] 3 

MILLER, District Judge. This propeller 
was seized by the collector at the port of 
Milwaukee, on the seventh day of August, 
1865. The information alleges and pro- 
pounds, as causes for the seizure:—!. That 
distilled spu-its in jugs and bottles, and not 
in casks or vessels of the capacity of ninety 
gallons wine measmre and upwards, said 
jugs and bottles containing less tlian ninety 
gallons wine measm'e each, were imported 
and brought in the propeller, not being for 
the use of the seamen on board, from the 
port of Sarnia, in Canada, to Big Summer 
Island and Fox Island, in the United States, 
contrary to section 103 of the act of congi-ess, 
approved March 2, 1799. 2. That brandy 
contained in jugs and bottles, and not in 
casks or vessels of the capacity of fifteen 
gallons and upwards, was imported and 
brought in said propeller to the port of Mil- 
waukee, in the United States, from the port 
of Sarnia, in Canada, the same not being 
for the use of the seamen on board. 3. That 
no manifest containing the<i'said jugs and 
bottles of distilled spirits was exhibited at 
the first port in the United States, as requir- 
ed by law. The vessel was seized in pur- 
suance of information from one Royall Camp- 
bell, who had been employed as mate, and 
was discharged for drimkenness and inca- 
pacity for duty. 

Erom the opening of navigation, in the 
spring of 1865, until seized, the vessel was 
running between Green Bay and Sarnia, 
Chicago and Milwaukee and Buffalo, touch- 
ing at Sarnia. 

The cook and a waiter, on May 12, 1865, 
secretly, in the night time, at Sarnia, pur- 
chased and had brought on board the vessel, 
three gallons of whiskey, three gallons of 
brandy, and three gallons of gin. On the 
23rd of the same month, at Sarnia, they 
secretly, in the night time, pm;chased and 
had brought on board, three gallons of 
whiskey. And on the 1st of June, at Sarnia, 
they, in the same manner, and at night, pur- 



2 [From 1 Biss. 490.] 
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-chased and had brought on board three gal- 
lons of whiskey. It was a standing rule of 
the vessel that no distilled spirits should be 
brought on board at Canadian ports, by em- 
ployees. And the cook and waiter, being 
aware of the rule,, and also of the positive 
orders of the captain to that effect, in pur- 
chasing ship stores at Sarnia, requested that 
the jugs containing spirits purchased of a 
grocer there, should be secreted in barrels 
under the stores. They deposited the jugs 
•of spirits in a state room occupied by the 
waiter, and in a pantry adjoining the kitch- 
■en, out of view. Distilled spirits were pur- 
chased at Chicago and Milwaukee by officers 
and men, in the several trips of the vessel. 
T7hiskey was delivered to workmen at Sum- 
mer Island and Fox Island. And at these 
places men drank on board secretly, and 
•carried, in bottles placed in their pockets, 
-some of the spirits smuggled at Sarnia, with 
some purchased at American ports. The 
•cook received payment for those spirits so 
jsold. The clerk and the owner of the pier 
at Fox Island settled for whiskey which 
some of the men had purchased of the cook, 
by crediting the amount on a bill of wood 
supplied to the vessel, under the belief thai 
the liquor had been brought from Chicago 
■or Milwaukee. The captain and clerk di-ank 
liquor handed them by the cook, without 
compensation. They had no knowledge that 
any distilled spirits had Tjeen brought on 
board at Sarnia or any other Canadian port, 
by any of the hands, except a case of gin 
ordered by the captain, until the vessel was 
seized. 

By Section 103 of an act of congress ap- 
proved March 2, 1799 (1 Stat. 701), no dis- 
tilled spirits (arrack and sweet cordial ex- 
cepted) shall be imported or brought into the 
United States, except in casks or vessels of 
the capacity of ninety gallons wine measure 
and upwards, on pain of forfeitxnre of the 
«aid distilled spMts imported contrary to 
the provisions described, together with the 
ship or vessel' in which they shall be so im- 
ported: "provided, that nothing contained in 
this act shall be construed to forfeit any 
spirits for being imported, or brought into 
the United States, in other casks or vessels 
as -aforesaid, or tlae ship or vessel in which 
they shall be brought, if such spirits shall 
be for the use of the seamen on board such 
ship or vessel, and shall not exceed the 
^luantity of four gallons for each seaman." 
And by section 1 of an act approved March 
1, 1827 (4 Stat. 235), brandy may be imported 
Into the United ^tates in casks of a capacity 
not less than fifteen gallons. ' ' ~ 

It is conceded that the owners of a sliip or 
vessel are liable for the acts of the captain, 
4is their agent, in the discharge of his official 
duties, but that the cook and waiter are 
mere employees, as hands on board under 
the control of the captain, and may be dis- 
charged at his will, subject to provisions of 
law and the terms of their employment. A 



cargo of a vessel is the lading of a ship or 
vessel; tlie merchandise or wares contained 
and conveyed in a ship or vessel. 

A vessel is not liable to forfeiture for every 
apparent violation or breach of the revenue 
laws, in regard to the cargo. Accidental mis- 
takes may be accounted for and explained. 
Where actions, suits, informations are brought 
for penalties or seizm*es, and the government 
makes out a prima facie case, section 71 of 
the act of March 2, 1799 (1 Stat 678), throws 
the biurden of explanation upon the claimant. 
The Luminary, 8 Wheat. [21 U. S.] 407. And 
by section 67 of the same act, the officers 
of the customs, after entry made of goods, 
wares, or merchandise, may, on suspicion of 
fraud, open and examine the packages; and 
if any of the packages so examined shall be 
found to differ in their contents from the 
entry, then the contents of such packages 
shall be forfeited, provided, that the said 
forfeiture shall not be incurred, if it shall be 
made to appear to the satisfaction of the 
officer, or the court in which a prosecution 
shall be had, that such difference proceeded 
from accident or mistake, and not from an 
intention to defraud the revenue. 

In the case of U. S. v. Nine Packages of 
Linen [Case No. 15,8^4], it is decided that 
when goods are libeled, imder the said sec- 
tion 67, for disagreeing with the entries, and 
the claimant sets up mistake as an excuse, 
the circumstance that probable cause of 
seizure has been made out, does not impose 
on the claimant the necessity of making out 
an unusually clear case of mistake. All he 
has to do is to produce ordinary proof. It 
was there holden, as sufficient and legal 
excuse for an incorrect entry of goods, that 
they were entered from an invoice made out 
in great hm'ry and agitation, while the goods 
were packed at Caen, in the absence of the 
owner, in order to secure them by removal 
from an apprehended pillage by Prussian 
soldiery which occupied the place. 
' It seems to be the policy of the law, that 
intention to defi'aud the revenue may be a 
proper subject of inquiry, and to allow the 
claimant to show an accidental omission' or 
neglect U. S. v. The Margaret Yates, 22 
Vt 663. 

The distilled spirits mentioned in the in- 
formation having been received on board se-' 
cretly by employees or servants of the vessel, 
without the Imowledge of the captain or 
clerk, and in violation of a standing rule and 
positive order, the owners of the vessel 
would not be liable for their loss. They form- 
ed no part of the cargo, to be placed in the 
manifest as such, nor should the vessel be 
subject to forfeiture, imder the circumstances. 
Tne spirits, or such portion as the cook and 
waiter were not allowed by law, might be 
liable to seizure. 

In the case of Phile v. The Anna, 1 Dall. 
[1 U. S.] 197, it appeared in evidence that the 
captain of the vessel had only exhibited 
twenty hampers of porter in his official 
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manifest, while a mucli greater quantity was 
found on board the ship, besides forty-two 
hampers landed and deposited in the store of 
one Smith, and twenty-four hampers actually 
delivered on shore to the captain himself, 
agreeably to his order given for that purpose, 
in the store of claimants. It was known like- 
wise that a considerable number of hampers 
of porter had dm-ing the passage been re- 
moved from the hold and stored away in 
state-rooms, filling them from the floor to the 
ceiling. And it appeared that the owners and 
their agents had been on board before the 
removal of the hampers from that situation, 
and must have seen them. The gi-oss num- 
ber of the hampers discovered by the in- 
formants was computed at a little over eight- 
een tons. The vessel was rightly condemn- 
ed, but the charge of the court is instructive 
in the following remark: "The case in Bun- 
bury is the single one that reaches the point 
before us. There the question arises whether 
goods put on board secretly, and unloaded 
without the knowledge of the captain, would 
occasion a confiscaujion; and the judges agreed 
that if it was a small matter, and no part of 
the cargo, it would not. The claimants, there- 
fore, to have the benefit of this case, should 
show, 1st, that the subject of the present 
prosecution is a small' matter; 2nd, that it 
was no part of the cargo; and, 3rd, that it 
was smuggled without the knowledge of the 
captain." 

All these positions are satisfactorily estab- 
lished in favor of the claimant The dis. 
tilled spirits, taken on board, in the darkness 
of the night, at Samia, on the three several 
occasions hy the cook and waiter, were no 
part of the cargo, were smuggled witbtout the 
knowledge of the captain or clerk, and were 
a very small matter— not deserving the seiz- 
ure of the vessel by the collector, in the strict 
enforcement of the revenue law according 
to its requirements. 

The law under which the information is 
brought allows to each seaman a quantity 
of distmed spirits for his use on board, not 
exceeding four gallons. The cook, steward, 
and waiters in lake vessels are considered 
and classed as seamen or mariners. They 
are a necessary part of the crew. They fre- 
quently assist in the navigation and care of 
the vessel at times of pressing necessity. 
They are allowed a lien in the admiralty for 
their wages, in common with the sailors. 
Fland. Mar. Law, §§ 438-140, and notes. 

On the 12th of May, the cook and waiter 
brought on board nine gallons of spirits. 
On the two subsequent occasions they 
brought on board three gallons. If, by the 
law, these men were entitled to bring into the 
United States four gallons for each, to be 
used on board, upon every trip of the vessel. 



then they only exceeded their allowance as 
to quantity on one occasion to the amount 
of one gallon. 

The policy of tiie law will not allow sea- 
men to smuggle on board even their own 
allowance of- distilled spirits. The captain 
is responsible for the acts of the seamen in 
this particular, in aU cases coming to hi& 
knowledge. If he consents to such traffic, or 
connives at it, he may subject his vessel to 
seizure. 

The captain and clerk may have drunk of 
these liquors without knowledge or suspicion 
of their having been brought on boai-d at 
Sarnia, secretly, or that the cook and waiter 
were making rnerchandise of them. Distilled 
spirits having been brought on board on all 
the trips of the vessel at American ports, and 
freely used and, disposed of, the captain and 
clerk might nou suspect that Canadian liq- 
uors were either drunk or purchased at Big 
Summer and Fox Islands by persons not 
belonging to the vessel. The spirits smug- 
gled at Samia being of small bulk, and stored 
away in disregard of the captain's orders 
and a standing rule of the vessel, the testi- 
mony of the captain and clerk that they had 
no idea that the spirits which they drank 
on board, or which were dmnk by others, 
had been smuggled at Samia, is entitled to 
favorable consideration. It is not probable 
that this traffic in foreign distilled spirits on 
board the vessel would be allowed. Domestic 
spirits may be drunk and sold on board, wltn. 
out risk of forfeiture of either the spirits or 
the vessel. And it is no cause of forfeiture, 
under the act, for a seaman to extend the 
courtesy of his bottle of foreign spirits to an 
officer without compensation, in the absence 
of knowledge on the part of the officer that 
such spirits had been smuggled. 

The captain had a legal right to order 
on board the case of gin, not exceeding four 
gallons, which he used on boardl The distill- 
ed spirits, mentioned in the information, not 
having been received on board as part of 
the cargo, they were not placed in the mani- 
fest. The vessel, therefore, is not liable for 
not exhibiting a manifest containing it, at 
the first American port touched at after 
leaving Samia. I am satisfied that the in- 
formation should be dismissed. Decree ac- 
cordingly. 



GOVERNOR OP. 

[Note. Cases cited under this title will "be 
found arranged in alphabetical order under 
the names of the states; e. g. "Governor of 
the State of Arkansas v. Ball. See Case 'No. 
530."] 
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Case IsTo. 5,647. 

GOYON et al. v. PLEASANTS. 

[3 Wash. C. C. 241.] i 

Circuit Court, 1). Pennsylvania. April Term, 
1814. 

Marimb Issukance — Deviation in Route. 

Insurance was effected on goods on a voyage 
at and from Guadaloupe to a port in France, 
on the Atlantic. The vessel, instead of going 
direct to France, stopped at Santos two or 
three days, which was proved to be the safest 
and most usual route in time of war. If the 
vessel went to Santos with the honest inten- 
tion to avoid British cruisers, and remained 
there no longer than was necessary, the devia- 
tion was excusable. 

[This was an action on an insurance policy 
by Goyon and Efrin against Pleasants.] 
The policy, subscribed by the defendant, 
was on goods on board the Elizabeth, on a 
voyage at and from Guadaloupe to a port In 
France, on the Atlantic; premium 50 per 
cent; to return 20, if the risk should end 
"Without loss. The vessel sailed from Point 
Petre, on the 10th of March 1809, and pro- 
ceeded to the Saints, where she stopped for 
three or four days, to make observations if 
there were any enemy's cruisers in the offing; 
and then proceeded on her voyage, by a 
route, not in the direct course of her voyage, 
but such as was proved to have been the 
most safe, and such, as three-fourths of all 
vessels going from Point Petre to France, 
usually pursued during war. It was proved, 
that after the capture of Marigalante, an 
island in the direct route to France, by the" 
British, in 1806, the ocean, surrounding that 
island, was much infested with British cruis- 
ers; and that an attempt to proceed that 
way would have been attended with great 
danger;— that the safest plan was to sail 
from Point Petre, at night, to the Saints, 
(islands distant about fifteen miles from that 
port,) and from the high grounds on the isl- 
and, to ascertain whether it would be safe 
to proceed. The vessel was captured, some 
days after she left the Saints, by a Britisb 
cruiser, and was regularly condemned. 

It was contended, by Chauncey and Bin- 
ney, for defendant, that the vessel, by going 
out of the direct route to France, and touch- 
ing at the Saints, was guilty of a deviation; 
and that the custom attempted to be set up 
by the plaintiffs, is neither ancient nor uni- 
form. Park, Ins. (6th Ed.) 309; Marsh. Ins. 
185; Martin v. Delaware Ins. Co. [Case No. 
9,161], in this court 

WASHINGTON, Chrcuit Justice (charging 
jury). We do not understand the ground 
taken by the plaintiff's counsel, to excuse a 
deviation from the direct route from Point 
Petre to France, to be confined to the proof 
offered by him to establish a usage to touch 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



at the Saints, and to proceed on from thence. 
But the real and substantial jxistiflcation of 
the deviation, is, that it was more safe to 
pursue the course which this vessel took, 
than the direct route by Marigalante. And, 
if you are of opinion that this vessel went 
out of her way, and touched at the Saints, 
with the honest intention of avoiding British 
cruisei's, remaining there no longer than was 
necessary, then the deviation is excusable, 
and the plaintiffs are entitied to a verdict 
Verdict for plaintiffs. 
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GRACE et al. v. AMERICAN CENT. INS. CO. 

[16 Blatchf. 433; 8 Reporter, 771; 8 Ins. Law 
J. 731.] 1 

Circuit Court, E. D. New York. June 26, 1879.^ 

FoLioy OF Insdbance— Cancellation— Notice to 
Agent. 

1. G. instructed N., an insurance broker, to 
procure fire insurance. N. employed another 
insurance broker, A., who procured a policy from 
the defendant, and it passed to G. The policy, 
in clause 8, provided, that the policy might be ter- 
minated at any time, at the request of the as- 
sured, and also at the option of the insurer, on 
giving notice to that effect, and that any person 
other than the assured, who "may have pro- 
cured" the insurance to be taken, should be 
deemed to be the agent of the assured and not of 
the insurer, "under any circumstances whatever, 
or in any transaction relating to this insurance." 
Afterwards the defendant notified A. of its elec- 
tion to then terminate the policy. A. accepted 
the notice and promised to return the policy. 
The nest night the property insured was burned. 
G. had no knowledge, then, of the notice of ter- 
mination. In a suit by G. on the policy: Seldf 
that the policy was terminated by the notice. 

[Cited in Adams v. Manufacturers' & Builders* 

Fire Ins. Co., 17 Fed. 632; Chadbourne v. 

German-American Ins. Co., 31 Fed. o34.] 
[Cited in Insurance Co. v. Brecheisen, 50 

Ohio, 548, 35 N. E. 53; Indiana Ins. Co, 

V. Hartwell, 100 Ind. 568.] 
[See note at end of case.] 

2. By the terms of the policy, A. was the agent 
of G. for the purpose of accepting notice of the 
termination of the insurance. 

[See note at end of case.] 

3. It was competent for the defendant to show 
a universal custom for the insurer desiring to ter- 
minate a risk to give notice to the broker who 
procured the risk. 

4. The evidence in relation to such custom be- 
ing positive and uncontradicted, it was not er- 
ror for the court not to submit to the jury the 
question as to whether the existence of such a 
custom had been proved. 

5. It was not competent for the plaintiff to 
show a usage that a notice to the broker did not 
take effect until a reasonable time had elapsed. 

6. The plaintiff, by accepting the policy, rati- 
fied the employment of A., so as to make A. tiie 
person who procured the insurance. 

[See note at end of case.] 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
8 Reporter, 771, contains only a condensed re- 
port] 

2 [Reversed in 109 tJ. S. 278. 3 Sup. Ct 207.] 
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At law. 

"Winchester Britton, for plaintiffs. 
George W. Parsons, for defendant. 



BENEDICT, District Judge. This case 
comes before the coiurt upon a motion for a 
new trial. The action is brought upon a 
policy of insiu-ance, to recover for the de- 
struction, by fire, of certain linnber belonging 
to the plaintiffs [William R. Grace and 
others], A trial was had before the court 
and a jury, when a verdict was rendered for 
the defendant [Case No. 5,649.] The plain- 
tiffs now move for a new trial, upon excep- 
tions to certain riilings of the court made at 
the trial. 

The evidence shows, that the plaintiffs had 
instructed one Noyes, an insurance broker in 
New York,- to procure for him insurance, 
to a large amount, upon a quantity of lum- 
Iber. Noyes employed F. H. Anthony, also 
an insurance broker, to effect insurance in 
Brooklyn; and, accordingly, Anthony pro- 
cvured several policies in ttie name of the 
plaintiffs. Among them was the policy in 
suit, which, when procured, was passed to 
the possession of the plaintiffs. This policy 
contained the following clause: "8. This in- 
surance may be terminated at any time at 
the request of the assmred, in which case the 
<;ompany shall retain only the customary 
short rates for the time the policy has been 
in force. The insurance may also be ter- 
minated at any lime at the option of the 
company, on giving notice to that effect, and 
refunding a ratable proportion of the pre- 
mium, for the unexpired term of the policy. 
It is a part of the contract, that any person 
other than the assm'ed, who may have pro- 
cured this insurance to be taken by this coin- 
pauy, shall be deemed to be the agent of 
the assm-ed named in this policy, and not 
Of this company, under any circumstances 
whatever, or in any transaction relating to 
this insurance." , A few days after the de- 
livery of this policy, the defendant notified 
Anthony of its -election to terminate the 
policy at that time. Anthony accepted the 
notice, and promised to return the policy. 
On the following night a fire occurred, by 
which the property insured was destroyed. 
At the time of the fire, tlie plaintiffs had no 
knowledge of what had taken place between 
the defendant and Anthony, in regard to 
terminating the insurance. Upon these facts 
the plaintiffs requested the court to instruct 
the jury to find a verdict for the plaintiffs, 
for the amount of the policy, §o,M7 37. The 
request -was refused, and the plaintiffs ex- 
<;epted. This exception presents, for deter- 
mination, the main question in dispute be- 
tween these parties, viz.: whether the notice 
of termination of the insm-ance given by the 
defendant to the broker, Anthony, and ac- 
cepted by the latter in behalf of the plain- 
tiffs, had the legal effect to terminate the in- 
surance. If such was the- effect of that no- 



tice, the ruling in question was right. If 
such was not its effect, a verdict for the plain, 
tiffs for §5,447 37 should have been dii-ected, 
as requested by the plaintiffs. 

Upon this question my opinion is, that the 
insurance was terminated Isy the notice of 
termination given to the broker, Anthony, 
and that the ruling excepted to was right. 
The contention on the part of the plaintiffs 
is, that Anthony was not the agent of the 
plaintiffs for the pm*pose of accepting notice 
of termination of the insurance, and, there- 
fore, the notice given to Anthony could not 
affect the plaintiffs' rights under the policy. 
The contention on the part of the defendant 
is, that the effect of the 8th clause of the 
pohey, above set forth, was to enable the in- 
surer to terminate the insurance at any time, 
"by giving notice to the person who prociu;ed 
the insurance to be taken; and that Anthony 
was such person. The determination of this 
question depends upon the effect to be given 
to the 8tli claiise of the policy, above set 
forth. In considering this clause, it will bo 
observed, that the apparent object of the 
clause is to provide a method of terminating 
the insurance. No other subject is specific- 
ally mentioned in it. It contains a spe- 
cific provision for a teirmination of the in- 
surance by the insured, which is followed 
by a specific provision for a termination of the 
insurance on the part of the insm-er, by giv- 
ing notice to that effect; and then follows 
the provision, that, in case the insurance has 
been procured by a person other than the 
insured, such person shall be deemed to 
be the agent of the assured, "in any trans- 
action relating to this insurance." That ter- 
minating the risk is a transaction relating to 
the insurance cannot be denied; and, inas- 
much as the method of conducting such a 
transaction is the subject to which the prior 
portion of the clause is devoted, the natm*al 
inference is, that the subsequent general 
phrase, "any transaction relating to this in- 
surance," was intended to cover the transac- 
tion provided for in the former part of the 
clause, viz., a termination of the risk by 
means of a notice to that effect No lan- 
guage is to be found in any part of the 
policy indicating an intention to give a limit- 
ed effect to the phrase, "any transaction re- 
lating to this insiirance;" and, in the absence 
of language indicating such" an intention, it 
is difficult to find gi'ound on which to deny 
to tJie words used their natural significance 
and scope. The position taken by the plain- 
tiffs is, that the words, "relating to the pro- 
curement of," must be supplied, and the 
phrase construed as if it read, "any transac-- 
tion relating to the procurement of this in- 
surance." The only ground upon which such 
a material addition is based is, that, without 
some such limit, results clearly never intend- 
ed would follow from the phrase^ such as, 
permitting the broker to cancel the policy, 
or, under clause 11, bind the insured in the 
matter of repairs by the insurer. I thinl?. 
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reason can "be found for denying to tlie danse 
in question any efEect in the cases suggested 
and for limiting tbe effect of the phrase, 
"any transaction relating to this insurance," 
to the subject-matter of the clause of which 
it forms a part; hut, however this may he, 
still the fact that the language, if given its 
ordinary significance, will work hardships un- 
der some circumstances, is no good reason for 
adding words of limitation not used by the 
parties. Provisions in policies, which are in- 
tended to, and do, render the contract of little 
value to the insured, are common enough. . If 
it had been the intention of the parties that 
the phrase under consideration should be 
limited to acts relating to the procurement 
of the insurance, it would have been easy 
to say so; and no reason has been assigned 
for an omission to disclose such an inten- 
tion by the language employed. In truth, an 
intention to refer to acts done subsequent to 
the procurement of the policy is affirmatively 
indicated by the words, "who may have pro- 
cured this insurance." My conclusion, drawn 
from the language employed in the policy is,, 
that these parties intended to agree, that, in 
case of an election by the defendant to ter- 
minate the risk, such termination might be 
effected by notice given to the broker who 
procured the insurance to be taken. This 
conclusion is strengthened by the evidence in- 
troduced by the defendant, showing a uni- 
versiil custom, in cases where the insurer 
intends to terminate a risk, to give the notice 
of termination to the broker who procured 
the risk. The admission of this evidence 
was objected to by the plaintiffs, but the 
evidence was competent, not, indeed, to 
make thereby a contract for the parties, or 
to alter the contract that was made, or to 
show authority in Anthony, but to show the 
circumstances under which the contract was 
made, for the purpose of throwing light upon 
the intention of the parties in uging the 
language which they employed. For this 
purpose, the evidence in regard to custom 
was competent. The- fact that the language 
employed in clause 8, as I have understood 
it, tends to render the policy a contract in 
hax'mony with the usage of the ti'ade, goes 
to confirm the correctness of that understand- 
ing. But, it is said, that the com't erred in 
not submitting to the jury the question 
whether the existence of such a usage had 
been proved. The evidence in relation to the 
custom was positive and wholly imcontra- 
dicted. It permitted but one conclusion, 
namely, that the custom contended for did 
exist There was nothing, therefore, for the 
jury to pass on, and the com-t had a right 
to treat the custom as a fact proved, and to 
construe the contract in the light of that fact 
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Evidence of the practice in regard to giv- 
ing notice of termination of the risk having 
been admitted, the plaintiffs offered to show, 
that when, in accordance with that practice, 
notice is given to the broker, the understand- 
ing is, that the notice does not take effect 
until a reasonable time has elapsed. This 
offer was rejected, and the correctness of that 
ruling is also called in question upon this mo- 
tion. The reason for the rejection of the, 
plaintiffs' offer was, that it was an attempt, - 
by evidence of usage, to change the contract 
which the parties had made. The agreement 
in the policy is, that the insurance is to be ter- 
minated when notice to that effect is given. 
The policy does not provide for any lapse of 
time after the giving of the notice, during 
which the insurer is to be bound. On the con- 
trary, the contract states that the insurance 
terminates on giving the notice. The evidence 
offered by the plaintiffs was, therefore, imma- 
terial, and the plaintiffs take nothing by their 
exception to the exclusion of their offer. 

There remains the question, whether the ev- 
idence shows Anthony to be the person who 
procured the insurance to be taken, within the 
meaning of the 8th clause of the policy. As 
to this, there is no room for doubt The only 
person known to the defendant, as the person 
procuring the insurance, was Anthony. The 
principals never met Anthony procured the 
insurance, the policy was sent to him, and his 
name was endorsed upon it as the agent pro- 
curing it. The plaintiffs received the policy so 
procured, and are now suing upon it It is 
true, the plaintiffs did not employ Anthony di- 
rectly, but he employed Noyes, who, in tui-n, 
employed Anthony, and the plaintiffs, by ac- 
cepting the policy procured by Anthony, rati- 
fied the employment of Anthony. They havi 
adopted as their own the act of Anthony in en- 
tering into a contract in their behalf, one pro- 
vision of which contract is, that notice of ter- 
mination of the insurance, given to Anthony, 
should be equivalent to notice given to them. 

My conclusion, therefore, is, that none of the 
exceptions taken at the trial afford ground for 
setting aside the verdict and that judgment 
must be entered for the defendant 

[NOTE. On writ of error sued out by the 
plaintiffs, the judgment of the circuit court was 
reversed in an opinion by Mr. Justice Harlan 
(109 U. S. 278, 3 Sup. Ct 207). The words quot- 
ed from clause 8 of the policy, iu their natural 
and ordinary signification, import nothing more 
than that the person obtaining the insurance was 
to be deemed the agent of the insured in all mat- 
ters immediately connected with the procure- 
ment of the policy. When the contract was 
consummated by the delivery of the policy, he 
ceased to be the agent of the insured. If the 
clause was doubtful, then, as the words of an 
instrument are to be taken most strongly against 
a party employing them, they are therefore most 
favorable to the insured.] 
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Case "No, 5,649. 

GRACE et al. v. AMERICAN CENT. INS. CO. 

[7 Reporter, 388: i 8 Ins. Law X 95.] 

Circuit Court, E. D. New York. Oct., 1878.2 

Insurance— Option to Caxcel— Notice by 

Agent. 
Where a policy authorized the company to ter- 
minate it at any time by giving notice of cancel- 
lation: Held, that a statement made by the 
agent of the company, that upon return of the 
policy he would cancel it, or a mere wish ex- 
pressed to have it cancelled, was not a sufficient 
notice of cancellation; but if the agent by words 
or acts conveyed to the insured a knowledge of 
a cancellation at the time, there was a suliicient 
notice. 

Action [by William R. Grace and others 
against the American Central Insurance 
Company of St Louis] on a policy of insurance 
for loss by fire. The policy contained a clause 
authorizing the company to terminate the pol- 
icy at any time by notice of cancellation. A 
written notice was not required, nor was it 
necessary that the policy should be returned 
in order to effect a cancellation. The ques- 
tion in the case was one of notice. 

W. Britton, for plaintiffs. 

G. W. Parsons, for defendants. 

BENEDICT, District Judge (charging jury). 
By this contract the parties have agreed that 
a notice of caneellment shall put an end to it. 
The question of fact is, whether there was 
notice of the cancelling of the policy given by 
Carroll, who acted for the company, to An- 
thony, who for the purposes of this question 
must be taken to be the agent of the plaintiffs. 
Counsel on the part of the plaintiffs insists 
that I should decide, as matter of law, that 
there was no notice given; but it seems to me 
that it is proper for the jury .to consider what 
was said and done by Mr. Carroll and Mr. 
Anthony in regard to cancelling the policy, 
and say as a matter of fact whether or no 
Mr. Carroll gave Jlr. Anthony notice that 
that was the end of that policy. If you should 
come to the conclusion that what Mr. Carroll 
said amounted to this, that upon returning the 
policy he would cancel it, then that would 
not be a notice of cancellation sufficient to 
terminate the contract Cancellation can be 
effected without returning .the policy, but if 
all that Mr. Carroll did was to express a wish 
to have the policy cancelled, that would not 
be cancelling the policy. The question is, 
whether he did or said what conyeyed to An- 
thony knowledge of a cancellation of the pol- 
icy by him at that time. If he gave such no- 
tice, then the defendants are entitled to a ver- 
dict. If he did not, then the plaintiffs are 
entitled to a verdict. 

[The jury rendered a verdict for the defend- 
ants, and the plaintiffs moved for a new trial, 

1 [Reprinted from 7 Reporter, 388, by permis- 
sion.] 

2 [For subsequent proceedings in supreme 
court, see note at end of case.] 



which was denied. Case No. 5,648. The judg- 
ment of the circuit court was reversed in 109 
U. S. 278, 3 Sup. Ct 207.] 
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GRACE v. EVANS. 

[3 Ben. 479.] i 

District Court, S. D. New York. Nov., 1869. 

Akrest in Admiralty — ^Bail — Attachment, 

1. The proper form of stipulation to be given 
for the discharge of a party arrested in a suit in 
admiralty, is for the appearance of the party to 
abide by the decree of the court in the cause, and 
not for the payment of the sum decreed. 

2. Where a warrant of arrest was issued, with 
a clause directing the marshal, if the respondent 
could not be found, to attach his property, and 
the marshal returned that he bad arrested the 
respondent, and had attached his property: 
HeUl, that the attachment must be set aside. 

In this case, a libel was filed [by William 
Ij, Grace against Joseph Evans], alleging 
that the defendant, a master of a vessel, had 
sold cargo on board her belonging to the li- 
bellant, and had brought the proceeds to 
this port, and had refused to pay them over 
to libellant On this, an order was made 
that the respondent be arrested and held to 
bail. A warrant was accordingly issued 
against him, with a clause providing that, if 
he was not found, the marshal was to attach 
his property or ci'edits and effects. The mar- 
shal retm'ned that he had arrested the re- 
spondent, and had also attached his credits 
and effects. The respondent thereupon ten- 
dered a stipulation, with sufficient surety, 
conditioned that the respondent should ap- 
pear in court, to abide by the decree of the 
court in the cause. Objection was taken, on 
behalf of the libellant, that the stipulation 
ought to be, that the respondent should pay 
the amount decreed against him. The re- 
spondent also claimed that the attachment 
should be set aside, on the groimd that the 
process only directed the service of the at- 
tachment, in case the respondent could not 
be found, and that, inasmuch as the marshal 
had arrested the respondent, and held him 
in custody, he had no authority to attach his 
property. 

T. Scudder, for libellant 
C. Van Santvoord and R. D. Benedict, for 
respondent. 

THE COURT (BLATCHFORD, District 
Judge) held, that the libellant had no right 
to any further secm-ity than that which was 
offered by the respondent; and, on the filing 
of the stipulation offered, ordered the arrest 
and the attachment to be discharged. 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Case Wo. 5,651. 

The GRACE DARLING. 

[2 Hask. 278.] 1 

District Court, D. Maine. Nov., 1S7S. 

Maritime Lies — Wages — Minor Seaman—Es- 

EMPTxoN OF Vessel fkojt Arrest— Appli- 

OATioir oT Acts op Congress. 

1. The crew of a steamer, comprised of shares- 
men and strilcers engaged in porgy fishing, have 
a maritime lien upon the vessel for their wages, 
but the master does not. 

2. Such crew, upon being refused payment for 
their services at dxQ time agreed upon, may en- 
force their lien upon the vessel before their 
term of service has expired. 

3. The ten days' exemption from arrest of a 
ship under Rev. St. §§ 4546, 4547, is waived by 
appearance, claim and answer without protest, 
after that time has elapsed. 

4. Semble, that the objection should be taken 
by special plea. 

5. The provisions of Rev. St. §§ 4546, 4547, ap- 
ply only to merchant ships and their masters and 
crews. 

6. Title 51, Rev. St., does not apply to vessels 
and crews engaged in porgy fishing. 

7. The crew of a fishing vessel, not having 
signed shipping articles as required by title 51, 
Rev. St., may collect their shares or wages. 

& Title 53, § 4612, Rev. St., applies only to 
merchant vessels. 

9. A minor may recover his wages as seaman 
upon a libel promoted by his father as prochein 
ami, where the father has agreed that the son 
may receive his own wages. 

In admiralty. Libel in rem by the mas- 
ter and crew of a porgy steamer to recover 
their shares or wages. The owners filed claim 
and answer and evidence was taken. 

Enoch Knight, George F. Holmes, and A. 
A. Strout, for libellants. 
Washington Gilbert, for claimants. 

FOX, District Judge. The libel is in rem, 
against a steamer employed in porgy fishing 
the past summer on the coasts of Maine 
and Massachusetts, and was filed on the 
seventh of October by the master and crew, 
to recover for their services, the steamer be- 
ing then In this port for repairs on hfer 
boiler. The crew commenced their services 
about May first, and continued them until 
October fifth. The claimants are Messrs. 
H. & G. W. Lord of Boston, by virtue of 
sundry mortgages from Luther Maddos, on 
all but 14-130ths of the steamer, for which 
interest there is no appearance. 

Maddox was engaged in the manufacture 
of fish oil from porgies, at Boothbay, and 
had the control and use of the Gr^ce Dar- 
ling, as her general owner, receiving from 
her, her entire fares, excepting when sold 
for bait. He contracted with the master for 
his employment, and authorized him to en- 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



gage his crew. Some of the crew were 
sliaresmen; others were known as strikers; 
the former were more experienced hands, 
and by usage were entitled to half the pro- 
ceeds of the catch if made into oil, and to 
one third of the proceeds realized from sales 
for bait. From the amount thus coming to 
the sharesmen were paid the strikers and 
cook, who were hired by the master at fixed 
rates of wages, and also the cost of victual- 
ling the ship. 

The master and mate were each to re- 
ceive a share, and in addition, the master, 
in the present instance, by virtue of a writ- 
ten contract with Maddox, was entitled to a 
commission of eight cents per barrel; the 
mate's commission was one cent per barrel; 
and these commissions were to be paid from 
the owners' moiety. The master and crew 
were engaged verbally to serve on board the 
steamer in their several capacities during the 
entire fishing season, and which had not ter- 
minated at the institution of this process; by 
the terms of the agreement, the crew were to 
be paid on the first of August all then due to 
them, which had been done, with the excep- 
tion of the mate; after that time, they were 
to be .paid monthly; these payments had not 
been made, although repeatedly demanded 
from Maddox; and, just prior to the filing of 
the libel, he was notified by the crew that they 
were ready to continue their employment on 
being paid the amount to which they were 
then entitled, and, if this was not done, they 
should institute process for their recovery. 

The first objection made by the claimants 
is that, for the services thus rendered by the 
crew of this steamer, there was no lien upon 
the vessel. In the case of The Helen M. 
Pierce [Case No. 6,332], this court had occa- 
sion to examine this question; and it was then 
decided that strikers, for their services while 
on board a porgy steamer, acquired a mari- 
time lien; whether the sharesmen had or not 
a similar lien was not then decided, as the 
question did not arise in that case; but on fur- 
ther reflection, there is not apparent any rea- 
sonable ground for any distinction between 
the two cases; and no such distinction is any- 
where referred to in any decision within the 
knowledge of the court Whether a lien on 
the vessel, in behalf of her crew, does or not 
attach, depends on the nature of the services 
and the locality in which they are rendered, 
and not upon the method of ascertaining the 
amount of compensation to which the party 
may be entitled. 

In the earliest periods of maritime com^ 
merce, a common method of compensating the 
mariner was to allow him a share in the prof- 
its of the voyage. These vessels are, for near- 
ly the whole of the season, employed in 
cruising about on the high seas, upon the 
coasts of Maine and Massachusetts, taking the 
fish in immense seines, and only returning to 
the shore to discharge at the oil factories the 
fish they may have caught. These services 
are, in the opinion of the court, clearly mari- 
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time; and until instnictefl to the contrary, I 
must hold that, whether they are rendered by 
the sharesmen, or by others of the crew who 
may he entitled to a fixed amount as wages, 
they have in each case acquired the usual and 
ordinary maritime lien of the seaman upon 
his vessel for his wages. 

In The Hihernia [Case No. 6,455], Judge 
Sprague decided that the crew of a whaling 
ship, who were to be paid by shares of the 
catch, had a lien upon the ship for their wages; 
and the same principle was recognized by 
Betts, J., in the Sarah Jane [Id. 12,348], which 
was a proceeding in rem by the crew of a 
vessel employed in the seal fishery, who were 
to receive a share of the proceeds of the seal- 
ing voyage; and also by Wate, J., in The 
Lucy Anne [Id. 8,596], where a seaman of a 
fishing vessel, in a proceeding in rem, recov- 
ered his wages in proportion to his catch, and 
also his share of the fishing bounty. 

It is further claimed that the libellants had 
not completed their contract, which was, to 
serve the entire fishing season, as the libel 
was filed before the season had terminated; 
but, when it is remembered that it was also 
one of the terms and conditions of the con- 
tract, that the crew should receive their wages 
monthly, after the first of August, and that 
they had served two months without pay- 
ment, although repeatedly demanded, it is 
quite apparent that the breach of the con- 
tract in a most material matter was first com- 
mitted by the owner, and that, after notice to 
him by the crew that they should insist on 
payment or would no longer continue in his 
employment, they were justified in attempt- 
ing to enforce their claims on the vessel. 

It is insisted, that the arrest of the ship was 
premature, and can not be sustained. The 
original libel was filed October seventh; the 
same day a warrant of arrest issued, and she 
was seized thereon, process being made re- 
turnable October fourteenth. October seven- 
teenth, claimants appeared and filed their 
claim^ and gave bond for costs. October 
eighteenth, some of the crew, who had not 
joined in the libel originally, petitioned for 
leave to become parties, and were permitted 
so to do. October seventeenth, an. answer was 
filed by the claimants, requiring proof of 
services, and pleading that no lien therefor 
existed against the vessel, October eight- 
eenth, an amendment to the libel was filed 
and allowed, correcting certain errors in the 
credits and amounts of the claims of the re- 
spective libellants. On the same day, the day 
of hearing, an amended answer was filed, 
pleading the minority of one of the libellants, 
Wm. E, Baker, and also that, when the libel 
was filed and process issued, ten days had not 
elapsed from and after tJie end and completion 
of the entire voyage or service for which the 
libellants contracted and shipped, nor from 
the time when they were entitled to payment; 
that their contract was for the entire fishing 
season, which would not terminate until No- 
vember fifteenth or thereabouts; that said 



steamer had not left her port of delivery 
where the voyage ended, nor was she about 
to proceed to sea within ten days, and there- 
fore the court has not jurisdiction. The claim- 
ants having on October seventeenth filed their 
answer, contesting the claims on their merits^ 
by an amendment filed at a subsequent day 
attempt to invoke the exemption of a vessel 
from arrest for the ten days provided under 
sections 4546, 4547, Rev. St. 

In reply, it may well be argued with great 
force, that such an exception being of a 
merely dilatory nature, not touching the 
merits of the claims, should have been pre- 
sented by a special dilatory plea before any 
general answer upon the merits was made. 
Such appears to have been the opinion of 
Betts, J., in The Edward [Case No. 4,289],. 
which was a libel in rem for wages. An ob- 
jection similar to the present was presented 
in the answer; and in his opinion that learn- 
ed judge on page 288, remarks: "The claim- 
ant, by appearing and contesting the claim 
upon the merits, must be deemed to have 
waived all right of exception to the regu- 
larity of the proceedings." See, also, The 
William Harris [Id. 17,695]. 

In Certain Logs of Mahogany [Case No. 2,- 
559], Story, J., says: "The objection is in its 
own natm-e a mere declinatory or dilatory 
objection in the nature of a plea in abate- 
ment; and not peremptox'y, as a bar on the 
merits. It being preliminary in its chai-ac- 
ter, it should have been taken, if at all, by 
a special plea in the nature of a plea in 
abatement, known in the practice of the 
ecclesiastical and admiralty coui'ts by the 
appellation of a dilatory or declinatory ex- 
ception, which is always brought forward 
before the contestatio litis, or general de- 
fence in bar or general answer upon the 
merits." 

The filing of the libel within the ten days 
is not prohibited by the act. Process only 
is suspended for that period. When that 
time has elapsed, a new warrant for her 
seizure could issue, and the vessel be then 
taken thereon, and if the claimant then ap- 
pears in the cause and without protest or 
objection asserts his right to the property, 
an^ makes full answer upon the merits, it 
may well be argued that he thereby sub- 
mits to the jm*isdiction of the court and 
waives all further objection to process 
against the vessel, and by so doing, relieves 
the court from the necessity of dismissing 
the suit or vacating the arrest of the ship, 
and compelling the libellants to institute 
anew their process against her. 

The libel itself was within the jurisdiction 
of the com:t at the time it was filed; but, 
for a limited time only, the res was not 
subject to seizure; and if so taken, the 
party might or not, as he thought for his 
interest, demand its release; but, if after 
the limitation has expired and he, by his 
plea, sees fit to call on the com*t to pass upon 
the merits of the cause, is it not too late for 
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him, at a day subsequent, to withdraw his 
concession and waiver of objection of which, 
at an earlier day, he could have availed him- 
self? Having made his election, and inter- 
posed a full defence on the merits by formal 
answer, the irregularities of service may be 
regarded as waived, and the cause may 
proceed, as if the proper seizm'e had been 
had before the answer was filed. 

In Granon v. Hartshorne [Case No. 5,689], 
Judge Betts, very forcibly, presents similar 
views, in a case strongly analogous to the 
present I am, therefore, inclined to the opin- 
ion, that, if this vessel had been an ordinary 
merchant ship, within these sections of the 
Revised Statutes referred to by the claim- 
ants, on these pleadings, they should not be 
permitted, at this stage of the cause, to avail 
themselves of this objection. 

In the case of The David Faust [Case No.3,- 
595], Judge Blatchford says: "It has always 
been held in this court, that, when a seaman 
was discharged from a vessel after his arriv- 
al, either arbitrarily or with his assent, the 
discharge terminated the contract, and the 
provision for ten days' delay after delivei*y 
of the cargo is released, and the seaman may 
proceed at once for his wages. The ship- 
master or owner may waive the statutory 
provision in regard to the ten days' delay, 
and is held to have done so, in case he dis- 
charges a seaman without paying him his 
wages." 

If sections 4546, 4547, are to receive a sim- 
ilar constniction in the present instance, the 
ship owner violated his contract by non- 
payment of the crew's wages as agreed; 
and they were thereby discharged from fm*- 
ther liability to continue their employment, 
and could at once seek redress against the 
vessel. The language of section 4546 .is 
somewhat diiterent from that in section 6 
of the act of 1790 [1 Stat 133], and may 
require a different construction; as by the 
latter, process might issue if the wages were 
not paid within ten days after the discharge 
of the cargo; while by section 4546, pro- 
cess could issue, if the wages are not paid 
within ten days after the time when the 
same ought to be paid according to the pro- 
visions of the statute. 

I am not able to find in title 53 any pro- 
vision fixing the time of payment of wages 
to a seaman engaged on a fishing cruise, and 
who has not signed any agreement; and if 
this is so, then the case is not afEected by 
sections 4546, 4547; but tlie party may pro- 
ceed in rem to recover his wages to which 
he is entitled by his parol agreement. In 
The Waverly [Case No. 17,301], Judge Dyer 
holds that the variance between the two 
statutes are of phraseology only, and that 
title 53 treats exclusively of cases where 
seamen had entered into employment under 
a written contract 

In the opinion of the com't, a conclusive 
reply to this ground of defence is, that these 
provisions of the law are not applicable to 
IOfed.cas. — 57 



this class of vessels and their crews, but are 
to be restricted to merchant ships and those 
employed thex'eon. This provision is fotmd 
in title 53, "Merchant Seamen," and, so far 
as the court can discover, it has always been 
confined to the crews of merchant vessels. 
These sections were substantially re-enact- 
ments of section 6, c. 20, Laws 1790, the 
title of which chapter is: "An act for the 
government and regulation of seamen in the 
merchant service." 

In 1792 [1 Stat 229], by an act entitled 
"An act concerning certain fisheries of the 
United States and for' the regulation and 
government of the fishermen employed there- 
in," congress provided that there should be 
a wi'itten agreement with the skipper and 
crew of vessels over 20 tons bm-then, em- 
ployed in the banks and other cod fisheries, 
setting forth the terms of shipment, &c., 
and that, whenever such agreement shall be 
so made and signed, a lien shall be created, 
on the vessel for the shares of the skippei^ 
and other fishermen for the term of six 
months after, the fish shall be sold, whenever 
they shall have been delivered to the owner 
or his agent for sale. This act was tem- 
porary, but was afterwards continued in 
force, and its provisions were extended to 
vessels engaged in the mackerel fishery by 
act of 1865, and were re-enacted in the Re- 
vised Statutes, tit 51, "Regulation of Fish- 
eries." 

It is manifest, that congress did not con- 
sider these provisions relative to enforcing 
the liens of merchant seamen on their ves- 
sels as applicable to the crews of fishing 
vessels; bui^ that it deemed it necessary, by 
express legislation, to provide therefor, and, 
by specific and definite provisions, recognize 
the lien of the fishermen upon the vessel for 
the amoimt they are entitled to for their 
services, limiting the duration of such lien 
for such length of time as was deemed rea- 
sonable for them to avail themselves of this 
secm^ity. 

The only enactments to be found, regu- 
lating fisheries and the right of the ci'ew to 
a lien for the proceeds of their catch, are 
those referred to in title 51; and these are 
restricted to certain kinds of fisheries, and 
are not general in their application. Those 
engaged in cod and mackerel fishing can 
avail themselves of these provisions in title 
51, and of no others. Whalemen are not 
within this title, as in the whale fisheries, 
no statute has fixed any of the rights of 
those engaged in such adventm*es, or re- 
quired the conti-act of the crew to be in 
writing. Cm-t Merch. Seam. 60; The At- 
lantic [Case No. 620]. 

In Flaherty v.Doane [Case No. 4,849], it was 
held that seamen who had served on a cod 
fishing voyage, at monthly wages, had a 
lien on the remnants saved from the wreck 
for their wages, thus applying the general 
principles of the maritime law -to the ci-ew 
of a cod fishing vessel. Whether the pro- 
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visions of sections 4546, 4547, as they are 
found in the act of 1790 were or not appli- 
cable to the a*ew of a fishing vessel was in 
fact decided hy Judge Ware in the case of 
The lanthe [Id. 6,992]. This was a proceed- 
ing in rem, and the learned judge on page 
12T, says: "The fishing ti*ade of the coun- 
try is, and always has been regulated by its 
appropriate and peculiar system of laws"; 
and, on page 129, says as to the act of 1790, 
"Nor can it be made to reach an ordinary 
fishing voyage without doing violence to the 
language, or interpolating words, which the 
legislature have not seen fit to use." 

The remedies provided for certain classes of 
fishermen, being restricted and not general, 
cannot be held to include those who may 
be employed in other fisheries which were 
never followed when the law was originally 
enacted. Long since was it decided that the 
provisions of the law applicable to cod fish- 
eries and licenses for that pursuit could not 
be made to include those who were following 
the mackerel fishery. Such was the opinion 
of Mr. Justice Story; and although an opinion 
of Mr. Justice "Woodbury in U. S. v. The 
Reindeer [Case No. 16,145], might, perhaps, oc- 
casion some doubts upon this point, they are 
forever disposed of by the opinion of Judge 
Clifford in U. S. v. The Paryntha Davis [Id. 
16,003], and for like reasons, the regulations 
in behalf of the crews of cod and mackerel 
vessels can not reach and protect the crews 
of steamers engaged in porgy fishing. 

If by any forced construction, porgy fish- 
ermen could be deemed to be included within 
the regulations of title 51, the libellants 
could not be bound thereby, as the shipping 
ai-ticles required by this title were never exe- 
cuted by one of them. They are, therefore, 
in the same position as the libellants in the 
case of The lanthe [supra], and must depend 
on their contract and such remedies for its 
enforcement as upon general principles of 
maritime law they are entitled to. 

It has not escaped the attention of the 
court that section 4612, in title 53, declares 
"that, in the construction of this title, every 
person having the command of any vessel 
belonging to any citizen of the United States 
shall be deemed to be the master thereof, 
and every person, apprentices excepted, who 
shall be employed or engaged to serve in any 
capacity on board the same shall be deemed 
and taken to be a 'seaman.' " This is a re- 
enactment of section 45, c. 322, Act 1872 [17 
Stat. 271]. 

If this language is to be taken literally, 
it is clear that the construction given by 
the court to sections 4546, 4547, is erroneous. 
That a literal construction was not the in- 
tent of congress is demonstrated from the 
fact that such an interpretation would neces- 
sarily include the vessels employed in cod 



and mackerel fishing, which congi-ess had 
previously specially provided for in title 51; 
some restriction therefore, must be placed 
on the broad general language found in sec- 
tion 4612; and as the title of the act indi. 
cates the class of vessels to which it is ap- 
plicable, those in the merchant service, it is 
not a forced construction of the language em- 
ployed in the latter section, to construe its 
general provisions as limited to merchant 
vessels; especially, as in one or two instan- 
ces, when congress intended that vessels, not 
falling within the description of merchant 
vessels, should be made subject to certain 
particular provisions of the title, they have 
manifested such intention by express men- 
tion of such vessels; as for instance, in sec 
tion 4569, they require vessels engaged in 
whale or other fisheries, or in sealing, to be 
provided with lime juice or other anti-scor- 
butics; and in section 4576, the master of 
every vessel bound on a foreign voyage, or 
engaged in the whale fishery, is required to 
give bond to produce a list of his crew, on 
return to the United States; such specific 
enactments would hardly have been neces- 
sary if the general provisions of the act were 
intended to include vessels of every descrip- 
tion. 

The master of the Grace Darling claims a 
lien for his services, and relies upon section 
4593, which confers on the skipper of avessel 
employed in the cod or mackerel fishery the 
same lien for his wages or share of the 
catch, as the a*ew are entitled to when the 
written agreement required by the statute 
has been executed. This steamer was not 
thus employed, and such an agreement was 
never executed; and the master, therefore, 
can only avail himself of the general pro- 
visions of the maritime law; and by these, 
it is admitted that he is debarred from any 
lien on the ship for his sei"vices. 

One of the libellants is a minor, prosecut- 
ing his claim by his father as pro. ami. It is 
objected, that the father was entitled to his 
son's wages, and should, therefore, have in- 
stituted the libel in his own behalf. In tlie 
opinion of the court, by an agreement with 
the father, the son was entitled to his earn- 
ings on this vessel; and any judgment which 
may be recovered therefor in the present 
suit, in the name and by the authority of the 
father as pro. ami, will afford entire protec- 
tion against any suit which may be here- 
after instituted by the father, for the recov- 
ery of these earnings of the son, for his own 
personal benefit. Decree for libellants with 
costs, excepting the master. Libel as to him, 
dismissed without costs. 



GRACE GIRDIiER, The (LOGKWOOD v.). 
See Case No. 8,450. 



£10 Fed. Cas. page 899] 



(Case No. 5,652) GRACE 



Case No, 5,652. 

The GRACE GKEENWOOD. 

[2 Biss. 131.] 1 

District Court, N. D. Illinois. April, 1869. 

iliniTIME LlESS — DiSTRIBDTIOlT OP PROCEEDS— 
Mo ItTGAGE — ReCORDISG — PrIORITT. 

1. In the distribution of proceeds after the 
sale of a vessel under a decree of this court, par- 
ties having liens under state laws are entitled to 
payment in preference to the owner. 

2. The meaning of the first section of the act 
of July 29, 1S50 L9 Stat. 440], is that any mort- 
gage upon a vessel, recorded as therein prescribad 
shall take effect and be binding upon all parties. 

[Cited in The Illinois, Case No. 7,00."); The 
E. A. Barnard, 2 Fed. 722; The General 
Burnside, 3 Fed. 230; The Canada, 7 Fed. 
733.3 

3. Such a mortgage properly recorded becomes 
SL binding security, and material-men claiming 
liens under state laws are bound to respect it. 

4. The mortgage being prior in point of time 
should be first paid in full from the proceeds. 

[Disapproved in The St. Joseph, Case No. 12,- 
229. Cited in The Skylark, Id. 12,928; 
The Favorite, Id. 4,699; The Kate Hinch- 
man. Cases Nos. 7,620 and 7,621; The Wil- 
liam T. Graves, Id. 17,758 and 17,759; The 
Alice Getty, Case No. 193: The Theodore 
Perry, Id. 13,880; Baldwin v. The Bradish 
Johnson, Id." 798; The Josephine Spangler, 
9 Fed. 775; The Madrid, 40 Fed, 678; The 
J. E. Rumbell, 148 U. S. 5. 13 Sup. Ct. 502.] 

In admiralty. This case was submitted 
to the court upon the following statement 
-of facts: On the 28th day of December, A, 

D. 1868, the barque Grace Greenwood was 
arrested by monition issued out of this court 
at a suit prosecuted for mariners'' wages. On 
the 22d day of February, A. D. 1869, the 
barque was sold by the United States mar- 
shal, and brought the sum of seven thou- 
sand, three hundred and seventy-five dol- 
lars. After paying admiralty liens there 
remained in the registry remnants and sur- 
j)lus. Against these remnants and surplus 
mortgagees filed a petition claiming the 
limds by virtue of two mortgages, amotmt- 
ing in all to some three thousand four hun- 
-dred dollars ($3,400). There were also pe- 
titions of material men filed against the same 
funds. There was not a sufficient stun to 
pay aU. The mortgagees claimed priority 
■over the material men. The mortgages were 
made and executed in Chicago, where the 
mortgagees and mortgagors then resided, 
and were recorded at the office of collector 
■of customs, and nowhere else. The mort- 
gages were due and unpaid. All the peti- 
tioners were residents of the state of Illinois, 
-except F. TV. Myers, Stephen B. Grimijier, 

E. D. Trotridge, Thomas Adams and Samuel 
•C. Carter. The vessel was owned, enrolled 
and licensed in the state of Illinois, and 
registered in Chicago. The claim of Doo- 
little and Alcott, shipwrights, was for arti- 

1 [Reported by Josiah H. Bissell, Esq., and 
liererepriuted by permission.] 



cles ftu-nished on or before. April IS, 1808; 
of the claim of Finny and Lyons, ship chand- 
lers, $861 was ftu-nished prior to April 25, 
1868, the balance running up to October, 
1868. The mortgages were all recorded be- 
fore the date of furnishing the supplies. The 
question submitted was: Whether the mort- 
gagees had priority and preference over the 
material-men who resided at the time of 
funishing the supplies in the state of Illinois. 

Rae & Mitchell, for petitioners. 
Barker & Tuiey, for mortgagees. 

DRUMMOND, District Judge. The mort- 
gages were made and executed in Chicago, 
where the mortgagors and mortgagees re- 
sided, and were recorded in the office of the 
collector of customs, but nowhere else. They 
were all recorded, as I understand, before 
any of the supplies were fm-nished, and the 
controversy arising between the parties is as 
to the priority of these claims upon the pro- 
ceeds—whether the material men should be 
first paid or the mortgagees. 

None of these material-men have maritime 
liens, but as this com-t and other admiralty 
com'ts have decided, although they might 
not have maritime liens, they could come in 
and ask for a distribution of the proceeds 
in preference to the owner; that is to say, 
berore the owner could receive payment of 
any proceeds remaining in comrt, those per- 
sons who had liens tmder the state laws, al- 
though they might not be of a maritime char- 
acter, should be paid. The point is whether 
the mortgagees are in the same position as 
the owner of the vessel, or whether we are 
to take up these liens or claims in the order 
of their date, and direct payment according 
to their priority. 

It is to be observed that, in all these cases, 
the mortgage is given as a secm-ity to the 
party. The mortgagor ordinarily remains 
in the possession of the vessel. Through 
him the various claims ai-ise against the. ves- 
sel. It is so in the case of the owner where 
there is no mortgage whatever, and, in such 
case, it seems equitable that the claims 
which exist against the vessel, and which 
arise in consequence of his own act, should 
be paid before he is, when the vessel is sold 
and the proceeds remain in com*t. But it 
seems to me that the same rtile cannot hold 
in the case of mortgagees. Their eqtiity is 
just as strong as the equity of the material- 
men, provided it is not an equity which 
attaches to the thing itself and becomes 
paramount, both against the owner and 
against any one who may have a mortgage 
or other similar claim upon the vessel. 

The attention of the com-t was directed 
to the case of Aetna Ins. Co. v. Aldrich, 26 
N. Y. 92, which seems to proceed upon the 
ground that the act of congress of July 29, 
1850, providing for the conveyances of ves- 
sels and for other pm'poses, is not operative 
as against the creditors of the vessel, where 
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the mortgage has not been recorded in con- 
formity with the law of the state.a 

But it would seem to follow, as a neces- 
sary consequence, from the power of congress 
over this species of property, that it could 
provide for the sale and disposition of it, 
and for encumbering it, and could declare 
what would be the ell'ect of a bill of sale, 
or of a mortgage, hypothecation or convey- 
ance. Otherwise, of course, there would be 
no meaning in this subsisting right of con- 
gress, neither would there be any in the 
act of .congress in relation to the mortgage 
or hypothecation of vessels. 

As I understand from the first section of 
the act of July 29, 1850,3 declaring "that no 
bUl of sale, mortgage, hypothecation or con- 
veyance of any vessel or part of any vessel 
of the United States shall be valid against 
any person other than the grantor or mort- 
gagor, his heirs and devisees, and persons 
having actual notice thereof, unless such bill 
of sale, moitgage, hypothecation or convey- 
ance be recorded in the office of the collector 
of customs, where such a vessel is registered 
or enrolled," it seems that if a mortgage is 
made and so recorded, it shall take effect 
and be binding as to other parties. Of 
course, a mortgage as between the mort- 
gagor and the parties connected with him, 
and parties having actual notice, would 
be good; but this law declares that it shall 
not only be good as to them, but as to other 
parties, and there can be no object what- 
ever in requiring it to be recorded at all, 
unless it was for the purpose of giving it 
effect So it seems to me, the mortgagors 
and mortgagees living in Chicago, and the 
res, the property, being here, and the mort- 
gage being executed and recorded here with 
the collector of the port of Chicago, this 
must give it effect as a valid, binding se- 
curity upon the property, and one which 
the claims of the material-men, under the 
state law, and presented as these are, cannot 
supersede or oveiTide. 

In this case these material-men have not 
made then- liens available under the state 
law. They have only declared that if the 
barque had remained in its original form, 
unaffected by the proceedings in this com-t, 
they could have attached it under the state 
law, and made their claims effectual against 
the barque. They come here now and ask 
that the proceeds shall be treated as the 
barque itself. 

The question is whether in so treating it 
we are to postpone other subsisting liens up- 
on the vessel, such as these mortgages would 
be, and such as they were. I think not It 
seems to me that we must take up, in their 
proper order, these claims or liens upon the 
vessel. Admit that these material-men have 
a valid claim upon the proceeds, it is no 

2 Taken by writ of error to the XJ. S. supreme 
court, and overruled. Aldrich v. Aetna Co.. 8 
Wall. [75 U. S.] 491. 

3 9 Stat 440. 



Stronger than that of the mortgagees, and 
inasmuch as theirs is prior in point of time, 
it is not in fact so strong, and must 5'ield 
to the claim of the mortgagees, upon the 
principle that that which is first in time is 
stronger in right. In this case I shall di- 
rect a disti'ibution to be made in conformity 
with that principle, the mortgagees to be first 
paid. 

NOTE. This is believed to be the first case 
giving the mortgagee's lien a preference over 
domestic material-men, the practice having been 
previously the other way. Ileeder v. George's 
Creek [Case No. 11,654]; 2 Pars. Shipp. & 
Adm. 149, and notes; also, Francis v. The Har- 
rison [Id. 5,03 J. A similar question soon 
afterwards arose in the Northern district of 
Ohio,— Scott's Case [Id. 12.517],— where it is 
held that a statutory lien for supplies cannot 
relate back, so as to take priority over a mort- 
gage recorded prior to the creation of such lien. 
The Illinois supreme court follows this case of 
The Crace Greenwood, The Great West No. 2 
[57 111, 168], and The Hilton [62 111. 230], both 
recently decided, and to appear in 57th or 58th 
Illinois. The New York court of appeals holds 
that the statutes of that state for the enforce- 
ment of liens against boats and vessels, are un- 
constitutional and void. In re Josephine, 39 N. 
Y. 19; Sheppard v. Steele, 43 N. Y. 52; Brook- 
man v. Hamill, Id. 558; Vose v. Oockcroft, 44 
N. Y. 415. If a vessel be sold and the proceeds 
brought into court, a mortgagee may apply by 
petition for his distributive share of the pro- 
ceeds. Sehuehardt v. The Angelique, 19 How. 
[60 U. S.] 239. Mortgagee entitled to payment 
as against owner. Remnants in Court [Case 
No, 11,697], Surplus distributed among lien- 
creditors. Brackett v. The Hercules [Id, 1,- 
762]. Creditors who could not sustain an origi- 
nal action in rem may be paid out of surplus 
in court. The Boston [Id. 1,669] ; Harper v. The 
New Brig [Id. 6,090]. Though barred by lapse 
of time. The Stephen Allen [Id. 13,361]. Mort- 
gagees are to be paid in priority to material- 
men, who, at the time of supplying materials, 
are not in such actual possession of the ship as 
to give them a possessory lien. The Scio, L. 
B. 1 Adm, & Ece, 353. By the admiralty law 
all maritime claims upon a vessel extend equally 
to proceeds arising from its sale, and are to 
be satisfied out of them. The Siren, 7 Wall. 
[74 U. S.] 152. Consult also. The Skylark 
[Case No. 12,928]; The Lady Franklin [Id. 7,- 
983]. A claimant for materials or repairs fur- 
nished to a vessel in her home port is not en- 
titled to share in the proceeds arising from sale 
of the vessel in admiralty, as against a mort- 
gagee or assignee in bankruptcy. The Editli 
[Id. 4,282]. Since the above decisions, the 
amendment of May 6th, 1872, to the 12th rule 
of admiralty gives material-men the right to 
proceed in rem against the ship and freight, 
but its effect upon conflicting claims has not 
yet been passed upon by the courts. 



Case No. 5,653. 

The GRACE LOTHROP. 

[Holmes, 342; 1 Cent Law J. 189; 8 Am. 
Law Rev. 620.] i 

Circuit Court D. Massachusetts. March, 
1874.2 

Agreements of Seamen — Shippixg Commissios- 
EU— Act op June 7, 1872, 
1. Section 13 of the act of June 7, 1872 (17 
Stat. 262), requiring agreements of seamen 

1 [Reported by Jabez S, Holmes, Esq., and 
here reprinted by permission. 8 Am. Law Rev. 
020, contains only a partial report] 

2 [Affirmed in 95 U. S. 527.] 
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to be signed in the presence of a shipping com- 
missioner, refers only to the agreements men- 
tioned in section 12 of that act. 
[See note at end of ease.] 

2. The second clause of section 14, which 
provides for penalty for receiving to be en- 
tered on board a merchant-ship any seaman 
engaged or supplied contrary to the provisions 
of the act, does not refer to seamen who have 
agreed to make a voyage not mentioned in 
section 12, and have not signed the agreement 
in presence of a shipping commissioner. 

[Cited in U. S. v. The Thomas W. Haven, 3 
Fed. 349.] 

3. Section 8 authorizes the master, owner, 
or consignee of a ship about to make a voyage 
not mentioned in section 12, to be his own 
shipping commissioner; and this provision is 
not affected by sections 13 or 14. 

In admiralty. 

E. L. Bax*ney, for the United States, 
S, J. Thomas, for the ship. 

LOWELL, District Judge. This libel s 
brought by the district-attorney In behalf of 
the United States, to enforce a penalty not 
exceeding $1,000, for five seamen alleged to 
have been engaged or supplied contrary to 
the provisions of the act for the appointment 
of shipping commissioners, approved June 
7, 1872 (17 Stat 262), and to have been 
knowingly received on board by the master 
of said vessel, at Boston, on the eighteenth 
day of December last The particular charge 
is, that the agreement with the men was not 
signed in the presence of a shipping commis- 
sioner, although there was sucii an oflaicer at 
Boston, duly qualified and ready to act 
The voyage was from Boston to one or more 
ports in the West Indies, and back to Bos- 
ton. The answer admits the shipment of the 
men, but denies that the voyage was one 
within that part of the statute requiring 
agreements to be signed before a shipping 
commissioner. The first section of the ship- 
ping act which mentions agreements is sec- 
tion 12, which prescribes a particular form 
of agreement to be entered into by the mas- 
ter with his crew before he proceeds on any 
foreign voyage, or on one from the Atlantic 
to the Pacific coast, or vice versa. This sec- 
tion was amended in January, 1873 (17 Stat 
410), so as to remove from Its scope voyages 
to the West India Islands or to Mexico. Sec- 
tion 13 of the principal act then goes on to 
require that all agreements shall be signed 
in the presence of a shipping commissioner. 
Section 14 makes the ship liable to penalties: 
First, if any person shall be carried to sea 
as one of the crew on board of any ship mak- 
ing a voyage as before specified "without en- 
tering into an agreement with the master in 
the form and manner and place and times 
hereby in such eases required;" and, sec- 
ondly, if any master, mate, or other officer 
of any ship, knowingly receives to be en- 
tered on board of any merchant-ship, any 
seaman who has been engaged or supplied 
contrary to the provisions of the act The 
argument for the United States is, that the 



language of section 13 is very broad, and is 
intended to include not only the agreements 
mentioned in the act itself, but all those 
which may be made under the act of 1790 
[1 Stat 131], which takes in all voyages of 
any importance, excepting in the fisheries; 
that the first penal clause of section 14 pun- 
ishes a non-compliance with the act of 1872 
by carrying seamen to sea who have not 
signed an agreement in all respects as re- 
quired by section 12; and the second penal 
clause, punishing the taking on board sea- 
men illegally engaged or supplied, 'must refer 
to something, and why not, then, to seamen 
who come within the act of 1790, and have 
signed an agreement as required by that act, 
but not before a shipping commissioner? I 
shall presently show that neither of these 
sections has the meaning contended for; but 
my decision is chiefly based upon section 8, 
which provides, in so many words, that noth- 
ing in the act contained shall be construed 
to prevent the owner, master, or consignee 
of any ship, except as descriDed in section 12, 
from performing himself, so far as such ship 
is concerned, the duties of shipping commis- 
sioner under this act This is a controlling 
section, which governs sections 13 and 14, 
and all others, and explicitly declares that 
nothing contained in them, or any of them, 
shall.be construed to prevent the master, in 
such a case as this, from shipping his own 
crew. Granting, therefore, that the con- 
struction of sections 13 and 14, contended 
for by the prosecution, is sound, then all 
agreements not mentioned in section 12 must 
be signed in the presence either of the official 
commissioner or of the master, owner, or con- 
signee; and the libel in this case does not 
allege any thing except the- absence of the 
duly qualified official. It does not say that 
the master, owner, or consignee did not act 
as shipping commissioner, and act fully and 
with all due form iu that capacity. This 
was the point relied on in argument; but 
there are others of considerable force. Re- 
curring now to section 13, it is as follows: 
"The following rules shall be observed re- 
sp.ecting agreements: First, every agi-ee- 
ment (excepting in such cases of agreement 
as are hereinafter specially provided for) 
shall be signed by each seaman in the pres- 
ence of a shipping commissioner;" secondly, 
they are to be signed in duplicate, one part 
of which shall be retained by the shipping 
commissioner, and the other shall contain a 
special form or place for the description and 
signatures of persons engaged subsequently 
to the first departure of the ship; thirdly, 
there is to be an acknowledgment and cer- 
tificate under the hand and official seal of the 
commissioner, indorsed on the agreement, 
testifying to all the acknowledgments, and to 
the intelligent and sober appreciation by the 
men of the contract they have signed. And 
it is tolerably clear, I think, that all this 
apparatus was not intended to be brought 
into operation four times a week, for voy- 
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ages between tliis port and New York. This 
I say merely by way of illustration. It must 
apply to all coasting voyages, if it applies to 
any voyages not mentioned in section 12. 
I am not sure that I can express my opinion 
as clearly as I bold it; but It does seem to 
me that sections 12 and 13 are one enact- 
ment, concerning one and the same subject- 
matter, and no other; that the former re- 
quires agreements to be made in certain 
eases, and the latter provides how they shall 
be signed and acknowledged. It is said that 
the expression "every agreement" is broad 
enough to cover all those required in coast- 
ing voyages by the act of 1790. This is true. 
But it is much broader than that. It will 
cover every agreement made by a seaman 
for any voyage, or, indeed, for any thing 
else; there is nothing in section 13 to limit 
it to any subject-matter. It is, simply, every 
agreement shall be signed by the seamen in 
the presence of a shipping commissioner. It 
is confined to seamen signing agreements, 
and that is all. Of course it must be limited, 
and by the context; and the only context is 
section 12. The well-known statute of 201 h 
July, 1790, § 1 (1 Stat 131), requires the mas- 
ter of eveiT ship or vessel bound on any sort 
of a voyage, coasting or other, with very 
trifling exceptions, before he proceeds on the 
voyage, to make an agreement in writing or 
print with every seaman, under a penalty of 
twenty dollars. This has been held not to 
include whaling and fishing voyages. The 
argument for the United States, as I have 
said, imports this statute into section 13 of 
the act of 1872, by the words "agreements" 
and "every agreement" Another objection 
to this construction is, that under it, if a 
master, about to proceed on a coasting, or 
Jlexican, or West Indian voyage (which is 
admitted to come under the act of 1790, and 
not under section 12 of the act of 1872), 
makes no written agreement with any of his 
crew, he is liable to a penalty of twenty dol- 
lars for each seaman carried to sea, while if 
he makes one in strict and careful conform- 
ity with that statute, but not in presence of 
a shipping commissioner, the penalty is $200 
for each seaman. For it has not been con- 
tended, and cannot be successfully main- 
tained, that the act of 1872 punishes the 
neglect to make any written agreement at 
all, except as required by section 12. Nay, 
more, the act of 19th June, 1813 (3 Stat 2), 
requires a written agreement for the cod 
fishery, and imposes no penalty for a breach; 
whaling voyages and those for mackerel are 
always made under written agreements, 
though no statute requires it All these 
agreements are within section 13, if those 
under the statute of 1790 are included; for 
an agreement is an agreement If this be 
the true construction of the act, it holds out 
a strong inducement against making written 
contracts in any of these cases, because the 
whole real and actual contest is a question 
of the fees of the shipping commissioner, 



and the trouble and formality attending the- 
shipments before such an officer. It is said 
that it would operate beneficially if all agree- 
ments were signed before a commissioner. 
That may be so. As regards foreign voyages,. 
I agree to it most heartily. But the protec- 
tion which the commissioner would afford is 
of comparatively little importance in the 
coasting trade, in which the crew have fre- 
quent opportunities to obtain redress of any 
wrongs they may sufifer; because they are 
never many days' sail from a home port, 
and in which they seldom suffer any wrongs. 
It is a fact well known to all judges in com- 
mercial ports, that there is very little com- 
plaint or litigation between officers and men 
growing out of the voyages not mentioned 
in section 12. Scarcely a term passes that I 
do not try several indictments for offences 
said to have been committed on foreign voy- 
ages; and I can recall but one criminal case 
that I ever tried in which the complaint re- 
lated to a coasting voyage. [I doubt wheth- 
er the supposed advantages of applying this 
section to coasting voyages would make up- 
for the expense incurred by such a practice.]^ 
The same sort of protection which would be 
afforded by shipping seamen for the coast- 
ing trade in presence of a commissioner 
would be derived by discharging them be- 
fore that officer; and the commissioner's 
services are more necessary at this time, be- 
cause most of the disputes concern the per- 
quisites and charges rather than the con- 
tract; but the necessity for this is expressly 
negatived by section 22. I shall speak in a 
moment of the suggestion that there is no 
such express exception in section 13. To me 
it is plain that congress, as shown by sec- 
tions 8, 12, 22, and many others, did not in- 
tend to hamper our enormous coastwise 
ti'ade, with its constantly recurring voyages, 
by the burden of paying the fees of shipping 
commissioners; and I see good reason for 
the exception. And some one has prevailed 
on the legislature to class West Indian and 
Mexican voyages with the coasting trade in 
this respect It is said that if it was intend- 
ed to limit the broad and general laoiguage 
of section 13, it would have been easy to 
say so in the section itself. It appears to me 
that the limitation is plain enough. But, if 
not, the remark is quite as pertinent, and 
more so, that if congress intended to include 
in section 13 agreements which are not men- 
tioned in the act, it was not only easy, but 
highly necessary, to point them out I do 
not mean to be understood that section 13 is 
free of difficulty. The main question of its 
consti'uction is now pending before the su- 
preme court, on a certificate of division of 
opinion from this circuit and district and 
with whatever decision is made I shall not 
only be bound to be, but shall be, entirely 
content 
The nest point is whether the second clause 

s [From 1 Cent Law J. 189.] 
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of section 14 punishes the taking on board 
ship a seaman who has signed such an agree- 
ment as is reoLuired by the act of 1790, but 
has not signed it before a shipping commis- 
sioner. We here concedCr of coui'se, for the 
purposes of the argument, that section 13 
requires such signing. I consider it tolerably 
certain that this part of section 14 has no 
such intent. The offence is receiving on 
board seamen who have been engaged or 
supplied contrary to the provisions of the act. 
Now there is nothing in the act, or in any 
other that I tnow of, which regulates the 
engaging or supplying of seamen before they 
are taken on board ship. The acts of 1790 
and 1872 requh'e certain agreements to be 
made before the voyage is begun; but it is 
entirely consistent with these laws, and is 
the pi'actice in some trades, to make the 
agreements on board the ship, after the sea- 
men have been orally engaged. How, then, 
can this offence be committed? I do not 
Icnow. But I do see that there is nothing 
in the act of 1872 contrary to which seamen 
can be received on board a merchant-ship. 
This penal clause, excepting in the amount 
of penalty, and the person who is to pay it, 
Is taken literally from the merchant shipping 
act of Great Britain of 1854, § 147, in which 
it has a totally different sense from that now 
proposed for it That statute provides not 
only for shipping commissioners (called in 
that act "shipping masters"), before whom 
agreements are to be signed and men dis- 
charged, &c,, but also that a certain number 
of persons may be licensed in a certain way 
to procure and supply seamen for merchant- 
ships, that is to say, to make the original 
and general oral engagement with them; and 
there is a penalty on any unlicensed person 
who shall procure or supply seamen; and 
a penalty on the master who receives on 
board persons so unlawfully engaged or sup- 
plied, which is the clause now under review. 
Its intent is plain and intelligible, and has 
nothing to do with the written agreement 
one way or another. Now I admit that our 
act does not provide for any such license, 
and therefore cannot have the meaning given 
it in England, and I admit we must try to 
give a meaning to every part of every act of 
congress; but I cannot admit that I ought 
to exercise a great deal of ingenuity to find 
a secondary or conjectural sense for a set 
of words which has been taken bodily from 
a place where its intent is obvious, and put 
into one where there is no apparent meaning 
for it. I know, in point of fact, that it must 
have been adopted for what it might turn 
out to be worth in its new quarters. I agree, 
further, that the word "engagement" might 
include a vsritten agreement. But when the 
defined offence is the receiving on board a ship 
seamen not duly engaged or supplied, and 
there is no law regulating their supply, and 
no law which requires the written engage- 
ment, if we choose to call it so, to be made 



before they are received on board; and when 
the natural and obvious and historical mean- 
ing of the word does not refer to any written 
agreement, and if it be construed to mean 
any written agreement, the offence must de- 
pend on whether the master chooses to make 
the written agreement on shore or on board, 
— I conclude that "seamen engaged or sup- 
plied" does not mean seamen who happen 
to have signed one sort of conti-act or another 
before the time when there is any necessity 
for them to sign any thing. 

I have seen copies of the judgments of the 
district and circuit courts for the Eastern 
district ofi New York in the ease of The Gity 
of Mexico [Case No. 2,756], which sustain 
the position of the prosecution. It is hardly 
necessary for me to say that these judgments 
have received my most careful and respect- 
ful consideration. Were it not for that de- 
cision I should not consider this case a very 
doubtful one. I venture to say, however, 
that, as far as may be gathered from the 
opinions of the judges, the case was very im- 
perfectiy presented by the defence, and what 
argument there was, took up the wholly un- 
tenable ground that the act of 1790, so far 
as Mexican voyages are concerned, had been 
repealed; and a great part of the opinions 
is taken up in a convincing refutation of that 
argument No allusion is made to section 
8, nor to any of the arguments which seem 
to me to have force in construing sections 13 
and 14. It is impossible for me, therefore, 
to ascertain whether these arguments might 
not have had some weight, and even a con- 
trolling weight, in the ease, if they had been 
presented or suggested. Sitting here under 
a responsibility which I cannot transfer ex- 
cept when a decision of binding authority 
upon this court has been made, my best judg- 
ment is: 1. It is doubtful whether section 
13 refers to any agreements not mentioned 
in section 12. In my opinion it does not 
2. It is doubtful whether section 14, second 
penal clause, has any reference to the sign- 
ing of written agreements. In my opinion 
it has not 3. Section 8 expressly declares 
that on a voyage of the kind now in judg- 
ment the master may be his own shipping 
commissioner, and this libel does not nega- 
tive the master of the Grace Lothrop having 
acted as such commissioner on this occasion. 
Libel dismissed. 

[NOTE. Upon argument in the supreme 
court (95 U. S. 527), ClifEord, J., was of the 
opinion that, under the Revised Statutes, ves- 
sels engaged in trade between the United 
States and the West Indies are not subject 
to the regulations enacted wiUi respect to 
vessels engaged in foreign commerce not fall- 
ing within the exceptions mentioned. The pro- ' 
vision in the old acts, under which this suit 
was brought, requiring the agreements to be 
signed in the presence of a shipping com- 
missioner, it was decided, referred only to 
the agreements described in section 12, and 
does not include -the exceptions. The posi- 
tion of the circuit court upon all points was 
explicitly aflSrmed.] 
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Case Ho, 5,664. 

In re GRADY. 

SHUMATE et al. v. HAWTHORNE et al. 

[3 N. B. R. 227 (Quarto, 54).] i 

District Court, D. Soutli Carolina. 1870. 

Voluntary Baxkbuptct — Membeuship in Two 
FiRjrs — When Juky Tkial Awakded. 

1. Bankrupt was a member of two copart- 
nerships, and without notice to his other co- 
partners, filed his individual petition in vol- 
untary bankruptcy, showing in his schedules 
assets and liabilities of the two firms. He 
was adjudicated a bankrupt individually, and 
assignees were appointed who petitioned that 
the court adjudge the two firms respectively 
bankrupt, as being insolvent, in order to the 
administration of their assets in the bankrupt- 
cy court. The remaining copartners answered, 
denying the commission of any act of bank- 
ruptcy by either firm, and demanded a trial 
by jury. Hdd, the assignees had properly in- 
stituted and could maintain the said proceed- 
ings. 

[Cited in Re Leland, Case No. 8,228; Hudg- 
kins V. Lane, Id. 6,827; Crompton v. 
Conkling, Id. 3,407.] 

2. The bankrupt could not be properly dis- 
charged unless the assets of the insolvent firms 
shoiild be so administered. 

3. If the respondents denied the insolvency 
of the firms, jury trial would be granted; but 
not being denied, the said firms would be re- 
spectively adjudged bankrupt. 

[Cited in Re Webb, Case No. 17,317.] 

These cases involved the same principle, 
and presented the same state of facts, and 
■were argued together. 

John W. Grady, being a member of the 
firm of Grady & Hawthorne, and of Grady, 
Hawthorne & TurbyfiU, by his attorney. Gov. 
B. F. Perry, filed his petition for voltmtary 
bankruptcy in December last; and in his 
schedules showed assets and liabilities in be- 
half of each of these firms as well as 
for himself individually. His copaiirners 
[David O. Hawthorne and Sidney H. Turby- 
fill] were not served with a copy of the peti- 
tion, or in any wise made parties to the pro- 
ceedings. The petitioners, in the present 
cases [Wiliam T. Shumate and A. Blythe], 
were appointed his assignees, and filed their 
petition by William E. Earle, their solicitor, 
alleging the bankruptcy of Grady, the co- 
partnerships, and the insolvency of the co- 
partnerships respectively, and prayed that 
the firms might be respectively adjudicated 
bankrupts, and the assets be administered 
in the bankruptcy court Got. Perry also 

1 [Reprinted by permission.] 



answered these petitions, denying that the 
parties had committed any act of bankrupt- 
cy, and moved that the rule to show cause 
should be dismissed on the gi-ound that the 
firms could not be forced into bankruptcy im- 
less they had done something which the act 
declared to be an act of bankruptcy; that 
til© assignees of Grady coidd not maintain 
these proceedings against his late copart- 
ners, and that they were unnecessary for the 
administration of the bankrupt's estate, and 
that the bankrupt could be discharged from 
his individual debts without the firms going 
into bankruptcy. 

Capt. Earle, for assignees, replied at con- 
siderable length, adducing a great number 
of authorities from the reports and bank- 
rupt authors, to sustain the position that 
Grady could not be discharged from any of 
his debts imtil the copartnership debts were 
paid, or the copartnership assets were ad- 
ministered in bankruptcy; that a copy of 
Grady's petition should have been served, 
ab initio, on his copartners, as these were co- 
partnership assets; that this not having 
been done according to the prescribed prac- 
tice, the assignees had become the only par- 
ties who could proceed to heal the omission; 
and that, as the agents of the creditors .gen- 
erally, it was their duty to institute these 
proceedings in order that the estate might be 
administered according to the bankrupt act 
[of 1807 (14 Stat. 517)], and the individual 
assets be applied to individual debts, and the 
copartnership assets to the copartnership 
debts, and that it was imnecessaiy to allege 
or prove that the respondents had committed 
any act of bankruptcy, but that their co- 
partner, Grady, having asked for benefit of 
the act, it became necessary, if the firms were 
insolvent, that the assets of the firms should 
be administered in the court of banla-uptcy. 
Gov. Perry then asked for an order for trial 
by jury, and read the form of demand for 
trial by jury, and argued that the parties 
were entitled to a trial by jury if they desired, 
and could not otherwise be adjudicated bank- 
rupts. The court refused the motion. 

BRYAN, District Judge, reviewed the law 
analytically, and with great clearness, decid- 
ing substantially that the bankrupt, John W. 
Grady, could not be discharged of a portion 
of his liabilities merely, but that, if at all, 
it must be of all of tiiem, and that this 
could not be unless the firm debts were paid, 
or the firm assets administered in the bank- 
rupt court; that as Grady's petition had not 
been served on his copartners, it had become 
necessai'y and proper that the assignees 
should institute these proceedings to bring 
them in, in conformity to general orders No. 
18; that the estate had to be administered 
according to section 36 of the act, and that 
this could not be done otherwise in the pres- 
ent state of the case than by the proceedings 
now instituted by the assignees, who are, un- 
der the law, the agents of all the creditors; 
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that, if the respondents denied the insolvency 
of the firms, they were entitled to have that 
issue tried by a jury, but that it -was wholly 
unnecessary to show any act of banliruptcy 
on the part of the respondents— the copart- 
nerships being respectively insolvent, and one 
member of each of them having aslced the 
benefit of the bankrupt act, the question be- 
fore the court became purely a legal one, 
and that the firms of Grady & Hawthorne, 
and Grady, Hawthorne & TurbyfiU, must, of 
necessity, be adjudged bankrupt 
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GRAFF (UNITED STATES v,). See Case 
No. 15,244. 

Case "No. 5,655. 

The GRAFTON. 

[1 Blatchf. 173.] 1 

Oircuit Court, S. D. New York. Oct. Term, 

1846.2 

Appeat. — Prepokdebance of Evidence— Deliv- 

ERr OF Oahgo. 

1. In order to warrant a reversal by this 
■court upon a mere question of fact, on an ap- 
peal from the decree of a district court, in ad- 
miralty, the preponderance of the evidence 
should be of a somewhat decided character; 
such as would justify the granting of a new 
trial in a court of common law, on the ground 
that the verdict was against the weight of evi- 
•dence. 

[Cited in Egbert v. Baltimore & O. R. Co., 
Case No. 4,305; The Juniata, 93 TJ. S. 
339; The Maggie P., 25 Fed. 206; The 
Parthian, 48 Fed. 564; The Albany, Id. 
565: Re Hawkins, 147 U. S. 486, 13 Sup. Ot. 
527.] 

2. The consignee of a vessel has authority to 
arrange with the owner or consignee of her 
•cargo" in respect to the time and manner of its 
delivery, and an agreement for that object is 
not an independent agreement or a mere per- 
sonal matter between the parties. 

[Cited in Sprague v. West, Case, No. 13,255; 
Salmon Falls Manuf'g Co. v. The Tanjrfer, 
Id. 12,266; Ivzo v. Perkins, 10 Fed. 780: 
Devato v. Eight Hundred and Twenty- 
Three Barrels of Plumbago, 20 Fed. 516.] 

3. Where B., the consignee of a vessel, not 
■owning any part of her, commenced dischar- 
ging a quantity of hemp consigned to H., and, 
before its discharge was completed, agreed 
with H. to stop discharging, because the 
weather was bad, but violated his agreement 
and discharged all the hemp upon the wharf, 
where so much of it as had not been removed 
by H. was damaged by rain: HcldjOn a libel 
In rem against the vessel, filed by H., that he 
was entitled to recover the loss, occasioned by 
•such damage. 

[Cited in The Surrey, 26 Fed. 794.] 
[Distinguished in Crawford v. Clark, 15 111. 
565; McAndrew v. Whitlock, 52 N. Y. 51.] 

[Appeal from the district cotnrt of the Unit- 
ed States for the Southern district of New 
York.] 

Heran, Lees & Co., of New- York, filed a 

X [Reported by Samuel Blatchford, Esq., and 
lere reprinted by permission.] 
2 [Affirming CaSe No. 5,656.] 



libel in rem, in the district court, against the 
ship Grafton, to recover the loss on one 
hundred and sixty-two bales of hemp, al- 
leged to have been damaged by rain while 
being discharged from the vessel and through 
the fault of those having the management 
of her. The cause was heard in the district 
comt upon proofs taken on both sides. The 
facts as found by the court were these: The 
ship took on freight, at New Orleans, two 
hundred and sixtj'-seven bales of American 
hemp consigned to fhe libellants at New- 
York. She was moored at her dock in New- 
York on the afternoon of the 6th of June, 
1844, and notice was given by her factors 
or agents in the public papers of the next 
and following days, that she would begin un- 
lading her cargo on the 7th of June. The 
libellants had engaged storage for the hemp 
at a distance of from a mile and a half to a 
mile and three-quarters from the vessel. It 
rained on the morning of the 7th of June, 
but the rain ceased by or before 9 o'clock 
a, m. The ship began discharging her cargo 
about 9 o'clock a. m., and the hemp, lying 
uppermost, was first discharged. Personal 
notice was given to the libellants about 9 
o'clock a. m., at their counting-house, that 
the ship had commenced discharging the 
hemp, but they refused to accept the hemp 
because the weather was unfavorable. At 
10 a. m., the libellants sent a cart to the ship 
to ascertain if she was disdiarging the hemp. 
The cartman returned with a load, and re* 
ported that there was enough unloaded for 
three or four carts. At a quarter before 12 
o'clock the libellants sent notice to Bucklin 
& Crane, the agents of the vessel, that they 
would not receive the hemp because of the 
bad weather, as it had the appearance of 
rain, and the agents then agreed to stop dis- 
charging the hemp and to send that notice 
to the ship, if the libellants would remove 
what had been discharged. The day was 
sultry and occasionally cloudy with appear- 
ance of rain, and after 3 o'clock p. m. a vio- 
lent gust of rain came on suddenly. The un- 
lading of the hemp continued till about 3 
o'clock p. m., by which time it was all dis- 
charged from the ship. Notice was given at 
the ship at 12 o'clock by the libellants' cart- 
men that the agents had agreed to stop un- 
lading at that time, and that the libellants 
would receive no more hemp than was then 
discharged. Two carts were put at work by 
the libellants before 12 o'clock, four more at 
12, and one after 1 o'clock, aiore hemp was 
taken away from the wharf by the libellants 
than had been discharged at 12 o'clock, but 
it did not appear clearly whether the libel- 
lants succeeded in securing in store as many 
bales as were on the dock at 12 o'clock. The 
carts removed one hundred and sixty-three 
bales, one himdred and five of which were 
safely stored. Fifty-eight bales were injur- 
ed by the rain in front of the store house, 
and one hundred and four bales were left at 
the dock where they were landed, and were 
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there damaged by the rain. Nothing was 
done by the ship to protect the hemp after 
it Tvas landed. It is the established com-se 
and usage of the coasting trade at New- 
York to deliver goods on freight on the 
wharf. 

The district court decided that in a well 
settled course of ti-ade, such as existed in 
New- York, in relation to coasting Tessels, 
the delivery of a cargo on the dock, with no- 
tice to its owners of the time and place of 
unlading, placed the cargo at their risk and 
discharged the vessel from liability; but 
that in case the cargo was addressed to a 
mere consignee, the vessel would be under 
the further obligation to secure the property 
after it was unladen, if no consignee appear- 
ed or if he refused to accept the goods; that 
independently of any special arrangement or 
agreement with the libellants in respect to 
the landing of the hemp, the law justified the 
method pursued by the ship; that the libel- 
lants had received as duly delivered all the 
hemp removed from the dock by their carts; 
but that under the agreement made by Buek- 
lin & Crane with the libellants, the hemp 
damaged on the wharf was not delivered to 
the libellants so as to exonerate the ship, and 
they were entitled to recover the loss on 
that hemp. [Case No. 5,656.] 

Upon the question of the agreement be- 
tween the agents and the libellants, the opin- 
ion of the district court, delivered by Betts, 
District Judge, was as follows: 

"As to the agreement of the agents not to 
unlade, the proof is that they agreed at a 
quarter before twelve o'clock to stop dis- 
charging the hemp and to send notice to the 
ship, if the libellants would remove what 
had been discharged, and it is proved that 
more was taken away by the libellants than 
had been discharged at twelve o'clock. The 
testimony on this point is not so certain as to 
enable the court to say that the libellants 
succeeded in securing in store as many bales 
as were on the dock at twdve o'clock. 

"The argument for the vessel is that the 
agents had no authority to bind the ship by 
such an agreement The evidence does not 
disclose clearly what was the exact charac- 
ter of the agency. It appears however that 
the agents represented tliem selves to be and 
acted as the consignees of the ship, announ- 
ced the time and place of her unlading, col- 
lected the freight, and assumed to direct in 
the delivecy of the cargo. The owner had it 
in his power to show what limitation, if any, 
there was to the authority of the consignees; 
and, in the absence of evidence qualifying 
their powers it must be assumed that they 
stood in the place of the owner, and were 
clothed with the direct and incidental author- 
ity of ship's-husband in respect to the deliv- 
ery of the cargo and the collection of freight. 
A ship's-husband is ordinarily a part owner. 
Abb. Shipp. 69. But there is nothing in the 
character of his duties or the rules of the 
maritime law, limiting the office to an own- 



er. "Vt'hatever may be the appropriate ap- 
pellation of such agent, it is manifest, upon 
the authorities and the reason of the thing, 
that the party to whom a ship is consigned 
for the purpose of her proper entry and un- 
livery, and the collection of her freight, must 
have, as incident to that trust, the power of 
arranging, with consignees of the cargo, the 
time, place and manner of its delivery, and 
that, accordingly, his engagements to that 
end must be as obligatory as if made by the 
owner himself. Story, Ag. § 35, note; Story ^ 
Partn. § 418. 

"The law assumes to regulate the mode of 
delivery, only when it is not stipulated by 
contract Abb. Shipp. 24S; Syeds v. Hay, 4 
Term R. 260. It construes bills of lading 
which engage a direct and personal delivery 
of the goods, to mean that the delivery shall 
be according to the customs and usages of 
the ti-ade; but it does not prevent the pai-- 
ties putting a different interpretation upon 
the obligation of affreightment by their own 
acts or stipulations. 

"If, then, it was the right of the owner of 
the ship in this ease to discharge the hemp 
at the ship's berth, immediately on giving 
notice to the consignees of the time and place 
of unlivery, yet it was equally competent for 
him to engage not to imlade before a par- 
ticular day, or not faster than it was con- 
venient for the consignees to receive it, or 
to stop the discharge at any period of the 
day; and a delivery in disregard of such 
engagement, left the ship still liable on the 
original shipment. The engagement of the 
agents was of the same efficacy as though 
it had been made by the owner himself. It 
was the right then, of the libellants, under 
the agreement made with the agents of the 
ship, to refuse to receive more hemp than 
had been unladen at twelve o'clock. (The 
court then examined the evidence,, which 
was conflicting, as to the number of bundles 
of hemp discharged by noon, the cartmen 
testifying to one hundred, and the stevedores 
to over two hundred. The court, after de- 
ciding that the true number was probably 
one hundred and twenty-five or one hundred 
and fifty, proceeded as follows:) But if only 
one hundred bales were unladen at the time, 
the libellants could waive the stipulation re- 
leasing them from receiving more than that 
quantity, and, in judgment of law, they are 
to be regarded as accepting^ as properly de- 
livered, all they took from the wharf." [Case- 
No. 5,656.] 

After a final decree in favor of the libel- 
lants, the claimant appealed to this court. 
The evidence here was substantially the 
same as in the court below. 

Lruther R. Marsh, for libellants. 
Francis B. Cutting and Jesse C. Smith, for 
claimant 

NELSON, Circuit Justice. This case in- 
volves two questions of fact: Fu*st, wheth- 
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ei* the consignees of tlie sliip agreed Tvitli 
the respondents to suspend any fui'ther dis- 
charge of hemp from the ship beyond the 
amount which had been discharged before 
noon. On the part of the libellants it is 
Insisted, that the proofs establish the agree- 
ment, and on the part of the claimant that 
the proofs fall short of this. Most of the 
damage was done to the hemp which was 
discharged after one o'clock,, it having been 
drenched by a shower between three and 
four o'clock p. m. The second guestion re- 
lates to the quantity of hemp dischai-ged 
after the time when, as is alleged, the fur- 
ther discharge was, by the agreement, to 
cease. Both questions strike me as being 
exceedingly close upon the evidence, and are 
so neai'ly balanced that it would be wrong 
for an appellate com*t to interfere. Accord- 
ing to the impx'ession which the examination 
of the proofs has left upon my mind, I should 
not feel justified in disturbing the conclu- 
sions of the court below, whether for or 
against the appellant, in respect to . either 
question, as I think different minds might 
very well arrive at difiEerent conclusions. To 
waiTant a reversal npon a mere question of 
fact, the preponderance of the evidence 
should be of a somewhat decided character; 
such as would justiJ^ the granting of a new 
trial in a eom-t of common law, on the ground 
that the verdict was against the weight of 
evidence. It seems to me that this principle 
should govern this eom-t in reviewing a ques- 
tion of fact determined by the district court. 
I cannot doubt that the consignees of the 
ship had authority to arrange with the own- 
er or consignees of the cargo in respect to 
the time and manner of its delivery, and 
that the arrangement thus entered into for 
general convenience and the hetter security 
of the cargo, was not a personal matter be- 
tween the parties to the agreement. The 
consignees of the ship had the control of 
her for the purpose of delivering the cargo, 
and could modify and regulate such delivery 
in any way consistent with the rights of 
those interested in the cargo. The case does 
not stand upon an independent agreement, 
speaking in a technical sense, but upon an 
understanding between the parties in respect 
to the delivCTy, on which the respondents 
had a right to rely, and the breach of which 
occasioned the damage. The decree must 
be affirmed, with costs. 
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The GRAFTON. 

[01c. 43.] 1 

District Court, S. D, New York. Nov., 1844.2 

Delivery of Cargo — Usage — RESPONSiBiMTr of 
Master— Injokt to Cargo. 

1. By the established course and custom of 
the coasting trade in New-York, goods on 

1 [Reported by Edward R. Olcott, Esq.] 

2 [Affirmed in Case No. 5,655.] 
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freight may be delivered at the wharf, and 
need not be tendered personally to consignees. 
The ship cannot abandon goods on the wharf, 
because of the inability or refusal of the con- 
signee to receive them. 

2. A delivery of a cai'go on the wharf, in 
New-York, with notice to the owners of the 
time and place of unlading, places the goods- 
at liieir risk, and discharges the ship from lia- 
bility. 

3. The master's responsibility in delivering^ 
cargo is measured by the practice and usage 
of the place. A ship cannot be compelled to- 
lay idle, because, some consignees apprehend 
bad weather, and decline to receive their ear- 
go, if the time be reasonably favorable for un- 
loading. All the shippers of cargo have a 
right to require dispatch in the unlivery of the- 
cargo, that tiieir goods need not be detained^ 

[Cited in The Boskenna Bay, 22 Fed. 665.] 
[Cited in Michigan, etc., R. R. Co. v. Bivens, 
13 Ind. 271.] 

4. Although the consignees give notice to- 
the ship that they will not receive the cargo- 
because of the unfavorable state of the weath- 
er, or other reason, but do accept and remove- 
it in part as delivered from the ship, they can- 
not claim indemnity from the ship for injury 
to the cargo by a storm to which it was ex- 
posed whilst on conveyance to its place of stor- 
age. 

[Cited in Gronstadt v. Witthoff, 15 Fed. 

268.] 
[Distinguished in McAndrew v. "Whitloek, 52: 

N. Y. 51-3 

The following summary of facts and tes- 
timony, connected with the comments there- 
on in the opinion of the coiurt, present the- 
main points bearing upon the question in 
dispute in this cause. The ship Grafton, a 
general vessel, took a freight at New-Or- 
leans, 267 bales of American hemp, eon- 
signed to the libellants at New-York. The- 
vessel was moored at Pike-street dock on th&- 
af ternoon of the 6th day of June last, (1844,) 
and notice was given by her agents, in the- 
public papers of the next and following- 
days, that she would begin unloading her 
cargo on the 7th June. The libellants' 
place of business is in Broad-street, and they 
had engaged storage for the hemp at No. 
14 Water-street, a distance of one and a half 
to one and three f om-ths of a mile from the 
slip. It rained on the morning of June 7th,. 
but the rain ceased by or before 9 a. m. 
The ship began discharging cargo between. 
9 and 10 a. m., and the hemp, lying upper- 
most, was first discharged. The libellants' 
eartmen, (under previous general directions, 
to attend to this ship and another,) at 10 a. 
m. sent up a cart to the ship to ascertain 
if she was discharging cargo. The cartman 
returned with a load, and reported there ^was 
enough unloaded for three or four carts. 
Libellants sent notice to the agents of the- 
vessel that they would not receive the hemp 
in that state of the weather, as it had the ap- 
pearance of rain. This notice was given a. 
quarter before 12. The day was sultry, and 
occasionally cloudy, with the appearance of 
rain. Other vessels at different wharves- 
took in and discharged cargo diuring the day 
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till after 3 p. m., when a violent gust of rain 
came on suddenly, by which the hemp landed 
on the pier was wet and greatly damaged. 
The usual notice was given the libellants at 
their counting-house, June 7, at 9 a. m., tliat 
the ship had commenced discharging the 
hemp; they at this time refused to receive 
a delivery on the wharf, because the weath- 
er was unfavorable. The witnesses of the 
libellants testify that notice was given to 
the agents of the ship, at a quarter before 
12, that the hemp would not be received be- 
cause of the bad weather, and that the 
agents agi'eed to stop unloading if the libel- 
lants would take away what was then dis- 
charged. The agents both deny that any 
such agreement was made, and that any 
notice was given them by the libellants that 
the hemp would not be accepted. The libel- 
lants' witnesses testify that not over 100 
bales had been discharged at 12 o'clock, and 
that the vessel continued discharging till be- 
tween three and four o'clock p. m., and just 
-as it was beginning to rain. The claimant's 
witnesses testify that only about 50 bales 
were discharged after four o'clock, and that 
these were unladen within an horn*. Other 
circumstances corroborate the charge of the 
libellants, that the imlading continued as 
late at least as thi-ee p. m. One of the 
eartmen swears that drops of rain began to 
fall as he was taking on his last load; an- 
other cartman testifies that the rain overtook 
him soon after leaving the ship; and all the 
witnesses agree in their testimony that it did 
not commence raining till after three o'clock. 
Another circumstance corroborating the asser- 
tion of the libellants is, that the stevedores 
and the mate, testifying for the claimant, 
state that only 50 bundles remained in the ship 
when the men knocked ofC for dinner, at noon, 
-and that it took about an hour after dinner to 
discharge those 50 bundles. It can hardly be 
supposed, therefore, that the residue, 217 
bales, had been discharged before 12 o'clock, 
at most three hours, and, according to some of 
the witnesses, two hours' work. 

L. R. Marsh, for libellants. 
F. B. Cutting, for claimant. 

BBTTS, District Judge. Upon a careful 
-consideration of the very extended evidence 
and the circumstances of the case, I am 
satisfied that the unlading of the ship com- 
menced between nine and ten a. m., and 
continued at a rate of discharge which would 
complete the delivery of the hemp on the 
wharf at about thi-ee p. m. Notice was 
given at the ship about noon, by the cart- 
man, that the agents of the ship had agi-eed 
with the libellants to stop unlading at that 
time, and that they would receive no more 
hemp than was then upon the wharf. Two 
carts had been put to work by the libellants 
before noon, and another after one o'clock. 
The eartmen removed one hundred and 
sixty-three bales, one hundred and four of 



which were safely put under cover; the 
residue were injmred by the rain after arriv- 
ing at the warehouse, and before they were 
stored. The remaining part of the cargo 
was left on the wharf, where it was landed 
by the ship, and there received serious dam- 
age from the rain. Nothing was done by 
the officers or agents of the ship to protect 
the hemp after it was unladen. 

It is proved to be the established com-se 
and usage in the coasting trade at New York, 
to deliver goods on freight upon the wharf, 
at the port of destination. Upon these facts, 
the question of law arises, whether the ship 
had fulfilled her conti-act of carriage by sueli 
delivery of this shipment to the consignees. 
This point will be considered, upon the as- 
sumption that due notice was given the con- 
signees by the ship of the time and place 
of unlading; for, without reasonable notice, 
it is clear the ship would not be discharged 
of her responsibility by placing the hemp on 
the wharf. Gibson v. Culver, 17 Wend. 305; 
Mayell v. Potter, 2 Johns. Gas. 371; Smith, 
Merc. Law, 361; 2 Kent, Comm. 604. 

A carrier by water cannot leave or abandon, 
in an unprotected state, goods imder his 
charge, even though there be an inability or 
refusal of the consignee to receive them. 2 
Kent, Comm. (5th Ed.) 605, and cases cited; 
Ostrander v. Brown, 15 Johns. 39; Kohn v. 
Packard, 3 La. 224. In a case of transporta- 
tion of goods coastwise, when the master of 
the vessel had notice that the consignee was 
not the owner of them, the supreme covurt of 
this state decided that landing the cargo on a 
wharf at the port of destination was no de- 
livery, nor woidd a tender of them to the 
consignee, without his acceptance, constitute 
a delivery— a delivery implying mutual and 
concurrent acts of the carrier and consignee, 
equivalent to tender and acceptance. Ostran- 
der V. Brown, 15 Johns. 39. In Massachu- 
setts a distinction is recognised between the 
obligation of a consignee and owner, ordering 
goods to a particular port, where he would be 
bound to make provision to receive them. In 
such case the rule is assumed to be that the 
vessel is only under obligation to land the 
goods and give the owner notice of the time 
and place, and place them at his risk; but if 
addressed to a mere consignee, who refuses 
to receive them, the vessel is bound to see 
that the cargo is properly secm-ed or taken 
care of. Ohickering v. Fowler, 4 Pick. 371. 

There is nothing in this ease in conflict with 
the doctrine declared in Ostrander v. Brown 
above cited. The supreme court of Pennsyl- 
vania hold, that with respect to vessels in the 
foreign trade, a delivery of the cargo at the 
wharf, with notice to the consignee, acquits 
the vessel. No distinction is made between 
the rule governing foreign or coasting vessels, 
and it seems conceded that a well-established 
usage or custom of the trade or port may 
determine the law of the particular case. 
Without any usage to control the rule, the 
decision plainly implies that the law in re- 
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Bpect to coasting vessels would be tlie same. 
In England great weight is given to tlie cus- 
tom of the place or trade on a question of 
due delivery. It is allowed to control the con- 
struction of the biE of lading. Per Tindal, 
O. J., In Gatliffe v. Bourne, 4 Bing. N. 0. 314. 
The like docti-ine is recognised in the suj>reme 
com-t of this state, on a review of the English 
decisions. A deposit of goods by a carrier, 
conformably to the weU-lmown usage In his 
line of business. Is held to be equivalent to a 
personal delivery, and that without any ac- 
tual notice to the party. Gibson v. Culver, 
17 Wend. 305. In the case of Kohn v. 
Packard, 3 La. 224, Judge Porter, with his 
usual clearness and ability, discusses the doc- 
ti'ine of a constructive notice. He adverts to 
the rule as laid down by Chancellor Kent, 
that there must be a' delivery on the wharf 
to some person authorized to receive the goods; 
or some act which Is equivalent to or a sub- 
stitute for it The essence of the contract of 
affreightment is an engagement to deliver Ibe 
goods to the consignee. A constructive deliv- 
ery cannot be set up as a substitution for an 
actual one, without proving a notice to the 
consignee, equivalent to direct information. 
If that Is not furnished, the carrier cannot be 
regarded as having performed his contract 
It is not necessary now to Inquire how far 
usage and custom may give notice. The law 
exacts no more, than that notice be brought 
home to the party sought to be affected by it, 
and custom may be admitted as a guide to 
determine whether the acts done effect that 
end. 

In the early and strongly contested case of 
Hyde v. Trent & M. Nav. Co., 5 Term E. 394, 
upon a full consideration by the judges of the 
liability of common carriers, it was held, 
that by the general custom, their liability is at 
an end, when the goods are landed at the 
usual wharf. I think that the result of the 
cases is, that in a well-settled course of trade, 
as It is in this port In relation to coasting 
vessels, a delivery of a cargo on the dock 
here, with notice to the owners of the time 
and place of imlading, places the goods at 
their risk, and discharges the ship from its 
liability as a common carrier (2 Kent Comm., 
and Story, Ballm., before cited), although, In 
a case of a naked consignment, the sbip 
might be under the further obligation to se- 
cure the property after It was unladen, if no 
i;onsignee appeared, or if he refused to ac- 
cept the goods (15 Johns. 39; 4 Pick. 374). 

The unlading, in the present case, was 
made by the ship in the usual manner, with 
only one set of falls or taclde. The hemp 
was deposited by itself on the wharf along- 
side the ship, at her mooring, disconnected 
from other goods, and perfecUy accessible to 
the consignees. The ship was compelled to 
seek her berth a distance of one and a halt 
miles from the warehouse of the libellants, 
and of all these facts they had knowledge. 
Had she moored at a wharf directly in their 
vicinity, the hemp would in that way have 
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been discharged no faster than it could have 
been removed or stored with ordinary dili- 
gence. The great distance at which the ship 
lay from the storehouse, rendered that de- 
spatch In receiving the cargo much more 
diflacult, and probably impracticable in the 
use only of the drays or means of transporta- 
tion ordinarily employed by merchants in re- 
moving a cai'go. This, however, was in no 
way the fault of the ship. She would not be 
Justified In precipitating a cargo ashore with 
extraordinary haste, by the application of un- 
usual means, but she had a right and it was 
her duty towards all her shippers, to em- 
ploy all reasonable diligence in imlading, 
and when such a coiu:se is adopted; It be- 
longs to the consignees to make provision for 
receiving and securing the cai'go as it is dis- 
charged. There might be a good deal of 
inconvenience in so doing, in the present 
case, but it is clear, upon the proofs, that It 
was In no respect impossible for the libel- 
lants to have saved the hemp in the vicinity 
of the ship, or by the employment of addi- 
tional drays, to have removed it to the libel- 
lants' warehouse as fast as It was discharged. 
It must be borne in mind, that the master's 
responsibility as to the mode of delivery is 
essentially measured by the practice of the 
place. He is acquitted by landing, his cargo 
at a proper wharf. After that, the cargo is 
at the risk of the consignee. 

Independent of any special arrangement or 
agreement with the libellants in respect to 
the landing of the hemp, I consider the law 
justified the method pursued by the ship; 
and the question is then to be considered, 
whether her condition was varied by act of 
the parties. I do not discuss the point de- 
bated at the hearing, as to the liability of the 
ship if she discharges perishable goods in 
hazardous or improper weather against the 
consent of the owners. The court of Penn- 
sylvania Intimates that such a circumstance 
might take a case out of the ordinary rule, 
and fasten the loss on the vessel. Cope v. 
Cordova, 1 Rawle, 203. 

The preponderance of evidence In this case 
shows that the day was one of good working 
weather after nine a. m.; that there were 
clear Indications of rain about noon, and that 
tlie storm In the afternoon came on abruptly, 
with but a few minutes previous warning. 
A ship cannot be compelled to lay idle when 
prepared to unload, because consignees ap- 
prehend there may be a storm in the course 
of the day. Sulti-y days in summer are lia- 
ble to vary from exti'eme heat to showers 
within a period of a few hours. But a ship- 
master could not protect himself against 
shippei-s in retaining their goods and dosiug 
his hatches because some consignees, whose 
goods were first discharged, feared a change 
of weather, and were unwilling theirs should 
be removed, or refused to receive them until 
every chance of storm should be dispelled. 
It is enough if, in view of all the circum- 
stances, reasonable discretion was exercised 
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in unlading', and I cannot say, upon the 
proofs, that any thing short of that was man- 
ifested on this occasion. Upon the allegation 
of an engagement by the agents of the ship 
not to unlade that day, the proof is, that 
they agreed before noon to stop discharging 
the hemp and to send notice to the ship so to 
do, provided the libellants would receive 
what had then been discharged; and it is 
proved that more was talien away by tlie 
libellants than had been discharged at 12 
o'cloclc. But the testimony is not so certain 
to this point as to enable the court to say 
that the libellants succeeded in securing in 
store as many bales as were on the dock at 
12 o'clock. 

The argument for the claimant is, that the 
agents had no authority to bind the ship by 
such an agreement, if proved to have been 
made by them. The evidence does not dis- 
<;lose clearly what the exact character of the 
agency was. It appears, however, that the 
agents represented themselves to be, and acted 
as the consignees of the ship; announced the 
time and place of her unlading; collected the 
freights, and assumed to direct in the deliv- 
■ery of the cargo. The owner had it in his 
power to show the limitation, if any there 
was, to the authority of the consignees; and, 
In the absence of evidence qualifying their 
powers, it must be assumed they stood in 
place of the owner, and clothed with the direct 
and incidental authority of a ship's husband 
in respect to the delivery of the cargo and col- 
lection of freights. A ship's husband is ordi- 
narily a part owner (Abb. Shipp. 69), but there 
is nothing in the character of his duties, or the 
rules of the maritime law, limiting the office 
to an owner. 

Judge Story enumerates very fully the du- 
ties and authority ordinarily exercised by that 
species of agent. Story, Ag. § 35; Story, 
Partn. § 418, collects the American and for- 
eign authorities bearing upon the subject See 
notes to section 35. Whatever may be the ap- 
propriate appellation of such agents, it is man- 
ifest, upon the authorities and the reason of 
the thing, that the party to whom a ship is 
consigned, for the purpose of her proper entry, 
unlivery and the collection of her freights, 
must have, as incident to the trust, the power 
of arranging with consignees of the cargo the 
time, place and manner of its delivery, and 
that accordingly his engagement to that end 
must be equally obligatoi*y as if made by the 
owner himself. 

The law only assumes to regulate the mode 
of delivery when it is not stipulated in the con- 
tract. Abb. Shipp. 248; Syeds v. Hay, 4 
Durn. & E. [Term R.] 260. It construes bills 
of lading, which engage a direct and personal 
delivery of goods, to mean, that the delivery 
shall be acording to the customs and usages of 
the trade or place. Jac, Sea Laws, 17; Holl^ 
Shipp, 359; 1 Rawle, 203; 2 Kent, Comm. 
605; 3 La. 224. But it does not prevent the 
parties putting a different interpretation upon 
the obligation of affreightment by their own 



acts or engagements. If, then, it was the 
right of the owner in this case to discharge the 
hemp at the ship's berth immediately on giv- 
ing notice to the consignees of the time and 
place of unlivery, yet it was equally compe- 
tent for him to engage not to unlade before a 
particular day, or not faster than it was con- 
venient for the consignees to receive it, or to 
stop the discharge at any period of the day; 
and a delivery in contravention of such under- 
taking would leave the ship still liable on the 
original shipment; and the agreement of his 
agents is of the same efficacy as if made by 
the owner himself. 

It was the right, then, of the libellants, un- 
der the arrangement entered Into with the 
agents of the ship, to refuse receiving 'more 
hemp than had been unladen at twelve o'clock; 
and if they seek to enforce the agreement, it 
belongs to them to establish, by proof, what 
that quantity was. The bales were not count- 
ed, and, to determine the amount discharged 
on the dock, they rely upon the judgment and 
estimates of cartmen, who merely looked at 
the pile. The opinions are in contradiction 
with those of the mate and stevedores em- 
ployed in discharging the ship. The former 
class of witnesses rate the quantity at not ex- 
ceeding a hundred bales, whilst the latter as- 
sert that all the hemp, except about fifty 
bales, was then out of the ship and on the 
wharf. The collateral facts before adverted 
to in my judgment show that both estimates 
are wrong, and that there were probably a 
hundred and twenty-five or a> hundred and 
fifty bales discharged at noon; and this is so 
near to the quantity actually removed, that 
the court would not, in the absence of evi- 
dence, which the libellants ought to have sup- 
plied, assume that any more had been dis- 
charged than was taken away. But if only a 
hundred bales were unladen at the time, the 
libellants coald waive the stipulation releas- 
ing them from receiving more than that quan- 
tity, and in judgment of law they are to be re- 
garded as accepting, as properly delivered, all 
they took from the wharf. They are not en- 
titled to charge to the ship the surplus over the 
agreed quantity as received for her benefit. 
No such understanding existed between the 
parties; and I shall accordingly decide, that 
the libellants have received, as duly delivered, 
all the hemp removed from the dock by their 
carts. 

I further decide that the hemp damaged on 
the wharf was not delivered to the libellants 
so as to exonerate the ship, and that they are 
entitled to recover, in this action, its value. 
Testimony as to value was reserved at the 
hearing until the principles involved In the 
controversy should be settled. An order of 
reference to the clerk will be entered, when 
evidence can be adduced on both sides, on the 
questions of quantity and value of the hemp 
left on the wharf by the side of the ship. 
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Case "No. 5,657. 

Ex parte GRAHAM. 
[3 Wash. 0. 0. 456; 4 Wash. C. C. 211.] i 

Circuit Court, E. D. Pennsylvania. Oct. 

Term, 1818. 

Fa -RE AS Corpus. 

1. The petitioner was arrested by the mar- 
shal of the district of Pennsylvania, under an 
-attachment from the circuit court of Rhode 
Island, for a contempt; in not appearing in 
that court, after a monition served upon him in 
the state of. Pennsylvania, to answer in a 
prize cause, as .to a certain bale of goods eon- 

■demned to the captors, and which had come in- 
to the possession of Peter Graham, the relator. 

2. The circuit and district courts of the Unit- 
ed States, cannot, either in suits at common 
law or equity, send their process into another 
■district; except where specially authorized so 
to do, by some act of congress. 

[Followed in Picquet v. Swan, Case No. 11,- 
134; Wilson v. Pierce, Id. 17,826. Ap- 
proved in Paine v. Caldwell, Id. 10,674. 
Cited in New England Mut, Ins. Co. v. 
Detroit & C. Steam Nav. Co., 18 Wall. 
(85 U. S.)_ 306; Atkins v. Fiber Disintegrat- 
ing Co., Id. 304; Re Hodges, Case No. 6,- 
562; Re Manning, 44 Fed- 276; Walker 
V. Lea, 47 Fed. 649; Re Boles, 1 C. G. 
A. 48, 48 Fed. 76.] 

[Cited in Turrill v. Walker, 4 Mich.' 180.] 

3. The same restrictions as to proceedings 
in prize causes exist, not only by the express 
provisions of law, but also by the principles 
which apply to prize causes in this country, 
in England, and elsewhere. 

At law. 

Chauncey and Binney, for Graham. 
Charles J. IngersoU, against discharge. 

WASHINGTON, Circuit Justice. To the 
■writ of habeas corpus, issued by this court, 
upon the petition of Peter Graham, the mai*- 
«hal has returned, that he arrested the peti- 
tioner under the authority Qf a warrant of 
attachment, issued from the circuit court of 
the United States, for the district of Rhode 
Island, to him directed, and which is an- 
nexed to the return, and is in the following 
■words, to wit: 

"United States of America. (L. S.) Rhode 
Island District— ss. The President of the 
United States of America, to the Respective 
Marshals of the Respective Distiicts of Rhode 
Island, New- York, and the Eastern and 
Western Districts of Pennsylvania, Greeting: 
Whereas, a certain bale or box qf merchan- 
dise, marked, and numbered 97— imported in- 
to the United States in the ship Francis, and 
condemned to the captors, in the case of 
the libel of Oliver Wilson and other? against 
the ship Francis and cargo [The Francis, 
Case No. 5,032], in the circuit com't of the 
United States, for the Rhode Island district, 
at the June term of 1813 of said court. And 
whereas, the said bale or box of merchandise 
was delivered to one James Stewart, by the 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr., 
Esq.] 
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inspectors of the disti-ict of Bristol, by mis- 
take, who took and carried away the same; 
and whereas, a representation to the said 
circuit court, at their November term, 1813, 
by the said Oliver Wilson, in behalf of the 
said captors, and on their petition therefor, 
the said court granted a monition to said 
James Stewart, to show cause, why he should 
not bring said bale or box of merchandise, 
or the proceeds tliereof, into the said coinrt,— 
which monition was duly served upon the 
said James Stewart; and whereas, the said 
James Stewart neglected to appear to said 
monition, and was, and ever since has been, 
in contempt therein; said court, upon peti- 
tion therefor, in behalf of the said captors, 
granted a-wrlt of attachment against the said 
James Steward which he hath avoided hy 
absconding and departing from the United 
States; and whereas, afterwards, at the No- 
vember term, 1816, of said circuit court, it 
was represented to said court, by the proc- 
tors of the said James Stewart, that said bale 
or box of merchandise, or the proceeds there- 
of, were in the hands of one Peter Graham, 
of Philadelphia, merchant, and praying pro- 
cess against him; and whereas, said com-t, 
at said term, granted a monition to the said 
Peter Graham, to bring said bale or box of 
merchandise, or the proceeds thereof, into 
said court, or, in default thereof, to appear, 
to show cause, why an attachment shoidd not 
issue against him; and whereas, the said 
monition was duly served upon the said 
Peter Graham, and he hath neglected to ap- 
pear thereto, and was and is In contempt 
therein; and whereas, application hath been 
made to the said court, at their June term, 
1818, in behalf of said captors and said 
James Stewart, for further proceedings 
against the said Peter Graham, in the prem- 
ises; and the said court, at the said term 
last mentioned, at the instance of the said 
applicants, did order a writ or warrant of 
attachment to issue against the said Peter 
Graham, for said contempt; and, in case the 
said Peter Graham could not be found, did 
further order, that the same writ or war- 
rant of attachment should contain a clause, 
in that event, to seize, arrest, and sequester 
the goods and efEects of the said Peter Gra- 
ham, to the amount and value of two thou- 
sand dollars, wherever the same might or 
could be found within the United States, 
and the same safely to keep, to abide the fur- 
ther orders of the said court,— you are, there- 
fore, hereby commanded, in the name of the 
president of the United States, that you do 
attach and arrest the said Peter Graham, if 
he may be found in your district, and to hold 
him in dose custody, to answer the said com-t 
for his contempt aforesaid. And if the said 
Peter cannot be found within your district, 
then that you do seize, and arrest, and se- 
quester the goods and efEects of the said 
Peter, if the same may be found in your 
district, to the amount and value of two 
thousand dollars, the same safely to keep. 
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to abide the further orders of said court, in 
the premises. Hereof fail not, but true re- 
tui-n malie of this Tvarrant, with your doing 
thereon, to the next term of the said circuit 
court, to be holden at Providence, within 
and for the said Rhode Island district, on the 
fifteenth day of November next 

"Witness, the Honourable John Mar- 
shall, Esq. our Chief Justice, this ninth 
(If. S.) day of July, in the year of our Lord, 
one thousand eight hundred and 
eighteen. Signed, Benjamin Cowell, 
Clerk." 
The question turns upon the authority of 
the district or cu-cuit court of one disti'ict, 
to issue its process into any other district, to 
compel the appearance of a person residing 
or found within the latter jurisdiction, before 
the court fi'om which the process issued; or 
to stand committed, for any alleged contempt 
of that court It is admitted, that these 
courts, in the exercise of their common law 
and equity jurisdiction,, have no authority, 
generally, to issue process into another dis- 
trict, except in cases where such authority 
has been specially bestowed, by some law of 
the United States. The absence of such a 
power, would seem necessarily to result from 
the organization of the com-ts of the United 
States; by which two courts are allotted to 
each of the districts, into which the United 
States ai'e divided; the one denominated a 
district— the other a circuit court. This divi- 
sion and appointment of particular comrts, 
for each district, necessarily confines the ju- 
risdiction of the local tribunals, within the 
bounds of the respective districts, within 
which they are directed to be holden. Were 
it otherwise, and the court of one district, 
could send compulsory process into any other, 
so as to draw to itself a jurisdiction over 
persons, or things, without the limits of the 
district; there would result a clashing of ju- 
risdiction between those comets, which could 
not easily be adjusted; and an oppression up- 
on suitors, too intolerable to be endured. 
But the legislature of the United States, from 
abundant caution, as it would seem, has not 
left this subject to implication. Alter con- 
ferring upon those courts, respectively, the 
portion of jurisdiction whicn congress intend- 
ed they should exercise, the 11th section of 
the act of 24th September, 1789, c. 20 [1 Stat 
73], declares, "that no person shall be ar- 
rested in one district, for trial in another, in 
any civil action, before a circuit or district 
com't; nor can a civil suit be brought be- 
fore either of those courts, against an inhab- 
itant of the United States, by any original 
process, in any other district, than that 
whereof he is an inhabitant; or in which he 
shall be found, at the time of serving the 
writ" These provisions appear mauiicstly 
to circumscribe the jurisdiction of those 
coiu:ts, as to the person of the defendant, by 
the limits of the district where the suit is 
brought; and that the process of those 
courts, was considered by the legislatm-e, to 



be bounded by the same limits, is obvious 
fi-om the subsequent acts passed; the one on 
the 2d of March, 1793 (chapter 22, § 6 [1 Stat. 
335]), authorizing subpoenas for witnesses, to 
attend the courts of one district to run into 
any other district, not exceeding, in civil 
cases, one hundred miles from the place of 
holding the cotu-t; and the other, on the 3d 
of March, 1797 (chapter 74, § 6 [2 Bior. & D. 
Laws, 594; 1 Stat. ■515, c. 20]), which authorizes 
writs of execution upon judgments obtained, 
at the suit of the United States, in any of 
their courts, in one state, to run and be ex- 
ecuted in any other state or territory. It 
would seem, that these provisions were made, 
not because they were supposed by congress 
to be necessary, in consequence of the 11th 
section of the judiciary law; but because the 
jurisdiction of the courts, was essentially 
confined, by their organization, within the 
limits of their respective districts; for, it is 
to be observed, that that section applies ex- 
clusively to original suits, and to the parties 
in those suits; and therefore imposed no re- 
straint, in respect to writs of execution, and 
subpoenas for witnesses, which could render 
the above provisions at all necessary. 

But it has been argued, that these re- 
straints are incompatible with the essential 
jurisdiction of an admiralty court more espe- 
cially in prize causes. That the laws of the 
United States authorize the distinction which 
is contended for, between the courts of com- 
mon law and equity; and the admiralty ju- 
risdiction in prize cases, has not, and it is 
confidently believed, cannot be shown. It is 
true, that the 9th section of the judiciary 
act, gives to the district courts, exclusive 
original cognizance of all civil causes of ad- 
miralty and maritime jurisdiction, without 
limitation; and it is not less true, that the 
11th section gives to the circuit courts, orig- 
inal cognizance of all suits of a civil natm*e, 
at common law and in equicy, where an alien 
is a party, or the suit is between a citizen 
of the state where the suit is brought and a 
citizen of another state, equally unlimited, 
except as to the amount But the jurisdic- 
tion of these courts, though unlimited as to 
the subject matter of which they have cog- 
nizance, by any express declaration of the 
legislature, is nevertheless limited, in point 
of locality, as well by the general principles 
of law, which our courts acknowledge as 
rules of decision, as by the express provisions 
of the 11th section of the judiciary law be- 
fore mentioned. As to the first, it will be 
acknowledged, that there is no law of con- 
gress which limits the jurisdiction of the 
courts, by the nature of the suits of which 
they have cognizance. By what law, then, 
is it, that actions of ejectment, dower, and 
trespass, in relation to real property, can be 
brought only in the district where the land 
lies? 

It the defendant be served with process in 
the district where the suit is brought, neither 
the 11th section, nor any other provision in 
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the act of congress, lias restrained the juris- 
diction of tlie coui't in the supposed cases. 
The only answer to the question is, that tlie 
want of jurisdiction is the result of certain 
general principles of law, acting upon the 
particular subject. In like manner, the ju- 
risdiction of these courts, when sitting in an 
admiralty or prize cause, is limited by those 
general principles which apply to courts of 
admiralty in England and the Uniteti States, 
as well as in other countries. Though bound- 
ed only by the natiu'e of the causes over 
which thej' are to decide, and not in any re- 
spect by place; it is nevertheless essential 
to the exercise of this jmisdiction by any 
particulai" court, that the person or thing 
against whom or which the court proceeds, 
should be within the local jurisdiction of 
such court. Such was the jurisdiction of the 
sevei-al vice-admiralty coui*ts of Great Brit- 
ain, in America, and the West Indies, until 
the statute of the 4d.st of George III., which, 
whether sitting as instance or prize courts, 
were confined to breaches of the revenue 
laws, committed within their local jurisdic- 
tions, and to cases of vessels, &c., brought 
within their local jurisdiction. The only ex- 
ception to the general rule above stated, ap- 
plicable to the court of admiralty, in prize 
causes, is that of a vessel lying in the port 
of a neutral country, most unwillingly as- 
sented to by Sir W. Scott, under the sanction 
of precedents, but powerfully opposed by the 
reasons urged against it by that distin- 
gxiished judge. But even in that case, it was 
never pretended that the process of the court, 
could go into the neutral country, to compel 
an appearance, or to enforce the execution 
of the sentence. 

But secondly, the jurisdiction of these 
courts in prize causes, is limited, as to per- 
sons, by the express provisions of the 11th 
section of the judieiai-y law before referred 
to. Prize proceeding against an inhabitant 
of the United States, is unquestionably a civil 
suit; and if it be against the person, instead 
of the thing, the jurisdiction is excluded, 
unless it be instituted in the court of the 
district whereof he is an inhabitant,, or is 
found at the time of serving the process. 
The manifest policy of the judicial system of 
the United States, was, to render the admin- 
istration of justice as little oppressive to 
suitors and others as possible; and it corre- 
sponds entirely with that construction, which 
confines the process of the com*ts within the 
limits of the district in which the court sits, 
and from which it issued. 

In the exercise of a jurisdiction over per- 
sons not inhabitants of, or found within the 
district where the suit is brought, there ai-e 
difficulties, which, in the opinion of the court, 
nothing but an act of congress can remove. 
In what manner,, for instance, is the mai-shal 
to dispose of the person? He has no au- 
thority to conduct him beyond the limits of 
his district, nor to deliver him over to the 
marshal of an adjoining district, for that 
IOfjsd.cas. — 58 



purpose. Can he commit him to the gaol of 
the district where the aiTest was made? If 
he <?an, the case would present a very ex- 
ti'aordinai-y novelty in jurisprudence— that of 
a defendant, imprisoned in one district, to 
answer to a suit depending against him in 
another, how great soever the distance of the 
one place might be from the other. In crim- 
inal eases, where the offender is arrested in 
one district, for trial in another, the 33d sec- 
tion of the judicial law has provided, not 
only for the removal of the offender and wit- 
nesses, but also for the transmission of the 
process and recognizance, taken in the case, 
to the proper com-t. In like manner, should 
it be the will of congress to vest in the com-ts 
of the United States an extra-territorial ju- 
risdiction in prize causes, over persons and 
things found in a district other than that 
from which the process issued, it would seem 
to be proper, if not absolutely necessary, at 
the same time to presa'ibe the mode of ex- 
ecuting the process. Upon the whole, we 
are of opinion, that the petitioner ought to be 
discharged. 



Case N"o. 5,658. 

Ex parte GRAHAM. 
[See Case No. 5,fi37.] 
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In re GRAHAM. 

[8 Ben. 419] i 

District Court, S. D, New York. May, 1S7G. 

■Witness— Privilege— CRiMiXATioir. 

It having been testified in bankruptcy proceed- 
mgs, that the bankrupt had lost a large sum of 
money, a short time before his haukruptcv, in a 
gambling^hoTise kept by B. and M. at No. 16 
West 24th street, New York, B. and M. were 
summoned to appear before the register for ex- 
amination. The question was put to B. : "What 
year was it you removed from No. 16 West 24th 
street?'' B. refused to answer, on the ground 
that the answer to the question would tend to 
criminate him. The question was put to M.: 
"Did you ever reside at No. 16 West 24th 
street?" M. refused to answer on the same 
ground: Held, that the witnesses were privi- 
leged from answering the questions. 

[Cited in U. S. v. M'Carthy, 18 Fed. 88.] 

In this case the register certified that a wit- 
ness had testified before him that one Samuel 
E. Briggs and one Charles N. Moody were 
the keepers of a gambling-house at No. 16 
West 24th street, in the city of New York; 
that the above named bankrupt rwilliam M. 
Graham] had lost at gaming, in said house, 
over $30,000, which he had paid to Briggs 
and Moody a short time before the adjudica- 
tion of bankruptcy; that thereafter a sum- 
mons was issued by the register requiring 
Briggs and aioody to come before him foi- 
examination; and that, they having been 



1 [Reported by Robert D. Benedict, Esq., and 
Benjamin Lincoln Benedict, Esq., and here re- 
printed by permission.] 
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sworn, the following question was put to 
tlie witness Briggs: "What year was it you 
removed from No. 16 West 24th street?" who 
answered, that from the previous examina- 
tion of witnesses, he perceived that he was 
charged with participation in a gambling 
transaction, which, if true, exposed him to 
a criminal prosecution under the laws of the 
state of New York, and he declined to an- 
swer any question on the subject, on the 
ground that the answer to the question now 
put might tend to expose him to such crim- 
inal prosecution and criminate him. The 
register further certified, that the following 
question was put to the witness Moody: 
"Did you ever reside at No. 16 West 24th 
street?" that he made the same answer as 
the witness Briggs; and that the register 
thereupon, on request, certified to the court 
the question, whether the witnesses should 
answer, with his opinion that the witnesses 
should be required to answer the questions. 

BLATOHFOED, District Judge. I think 
that the witnesses were privileged from an- 
swering the questions. 



Case Ho. 5,660. 

In re GRAHAM. 

[2 Biss. 449; 4 Alb. Law J. 49.] i 

District Court, W. D. Wisconsin. Feb., 1871. 

Exemptions —None in Propekty Fkaudulentlt 
Conveyed. 

1. A family sewing machine is properly es- 
empt under the 14th section of the bankrupt act 
[of 1867, (14 Stat. 522)]. 

2. A watch, not being exempt by the statute of 
the state, does not properly come within the dis- 
cretionary articles contemplated by that section. 

[Cited in Re Steele, Case No. 13,346.] 
[Cited in Stewart v. McOlung, 12 Or. 431, 8 
Pac. 447.] 

3. In property conveyed by the bankrupt in 
fraud of creditors prior to the filing of the peti- 
tion against him, and afterwards recovered to 
the estate, he cannot claim any exemptions. 
The sale is good as against him. In attempting 
to place his property beyond the reach of his 
creditors he has placed his exemptions beyond his 
own reach. 

4. In the list of exemptions th? value of the 
articles set apart should be stated, so that it may 
be seen whether they come within the limita- 
tions of the act. 

In bankruptcy. Petition by the bankrupt for 
an order directing the assignee to add to the 
list of exempt property set off to him, one 
family sewing machine, one silver watch, one 
single sleigh, one harness, one manufactur- 
er's sewing machine, one horse and one bug- 
gy. 

5. J. Todd, for assignee. 

A. L, Sanborn, for banlcrupt. 

HOPKINS, District Judge. I think that 
the family sewing machine is exempt, and 
the assignee should set it off to the bank- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 4 Alb. Law J. 
49, contains only a partial report.] 



rupt. Section 1, c. 192, Laws Wis. 18G0. 
The watch is not exempt by the state law, and 
does not properly come within the discretion- 
ary articles contemplated by section 14 of the 
bankrupt act. The bankrupt, it appeal's, 
had disposed of the sleigh, harness, and man- 
ufacturer's sewing machine to one Hanlon, 
before the filing of the petition in this case, 
and it was not claimed that he had re-pm*- 
chased them, so that he clearly has no right 
to them. 

The bankrupt, about the 12th of Septem- 
ber, 1870, sold all his stock in trade and tools 
as a harness makex*, three horses, three bug- 
gies, and a lot of cattle and other property, 
to one Hanlon, at the price of ?3,684, for 
which he took his notes in equal amovmts 
at one, two, and three years. A detailed bill 
of sale was made of the articles and price 
of each, in which the manufacturer's sew- 
ing machine was valued at $100, netting ma- 
chine §300, and other tools $175, in all $575, 
all of which he now claims as exempt as me- 
chanic's tools. By the state statute a me- 
chanic's exemptions of tools is limited to $200 
in value, so that if there was no question as 
to his right to the exemption to the amount 
allowed by the statute, he would not be en- 
titled to the netting machine, for that alone 
exceeds in value the amount allowed; nor 
would he be entitled to the sewing machine, 
unless he gave up about $75 worth of his 
other tools, for together they exceed the 
statute allowance by that sum. 

But I think the proof clearly shows that 
these articles were all sold by the bankrupt 
to Hanlon before filing the petition in bank- 
ruptcy, and he is not, therefore, entitled to 
them, whether exempt or not. That sale 
was unquestionably made to hinder and de- 
lay creditors, and was void, but the bankrupt 
is not permitted to impeach it; the sale as to 
him is good> and by it he pai'ted irrevocably 
with all his interest in the property covered 
by the bill of sale. 

The bankrupt claims that he bought back 
the horses, buggies and cattle before the fil- 
ing of the petition in bankruptcy, or that the 
trade, so far as they were concerned, was 
abandoned, and that he allowed §1,600 upon 
the note for *the pmrehase price. These arti- 
cles were sold to Hanlon for $1,195, and why 
he should have taken them back at $1,600 
is not explained. The re-sale of this proper- 
ty is attempted to be sustained by Graham's 
and Hanlon's testimony taken before the reg- 
ister. They agree as to the terms and cir- 
cumstances of the sale, and show the trans- 
action to have been a gross fraud upon the 
creditors. They agree substantially, also, as 
to the fact of the re-sale, but no explanation 
is given of the discrepancy between the price 
they were sold foi*, and taken back at on the 
day following the sale; their notes are not 
produced to show whether they were indors- 
ed or not, and Hanlon swears that he told 
the marshal and one Dewey the day he took 
the property that the horse was his. 
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After a careful examination of their testi- 
moBy I am forced to the conclusion that the 
part relating to the re-sale of the property 
(and in which was included the horse and 
l)uggy) is not entitled to credit, and is not 
ti'ue. The property was found in the posses- 
sion of Hanlon by the marshal, and he claim- 
■ed to own it then under his fraudulent pur- 
■chase. They had no doubt conspired togeth- 
-er to place the possession and apparent title 
to It in Hanlon, to defraud Graham's cred- 
itors, and were in the execution of that dis- 
honest scheme when they were arrested by 
the proceedings of this covu:t And if the 
T>ankrupt has by his fraudulent acts depriv- 
ed himself of the benefit of the exemption 
laws, it is a just retribution upon him. A 
debtor not unfrequently cheats himself in 
ti-ying to cheat his creditors, and this bank- 
rupt furnishes a striking example of such 
SI case. In his anxiety to place his property 
beyond the reach of his creditors, he placed 
his exemptions beyond his own reach. 

I therefore deny the prayer of the petition- 
■er, so far as he asks to have the assignee 
set off the horse, buggy, harness, sleigh, 
watch and manufacturer's sewing machine 
as exempt to him, but direct that the as- 
signee set ofiC to him the family sewing ma- 
-chine, as prayed. 

I also dhrect the assignee to strike out of 
the list of exemptions the "tools as harness 
maker, including netting machine, straw cut- 
ter, and miscellaneous tools," for the rea- 
sons: 

First. That their value is not stated as re- 
quhred by the 19th general order in bank- 
ruptcy, so that it can be seen whether the 
Articles embraced in that designation exceed 
in value $200; and 

Second. That the evidence clearly satisfies 
me that the bankrupt had parted with all 
his interest in them before the commence- 
ment of these proceedings, and that they are 
not now, and were not then, his property, 
but as between him and Hanlon, they be- 
longed to Hanlon; that the creditors alone 
can impeach the title of Hanlon for the 
fraud. The bankrupt cannot. The assignee 
will correct the list of exemptions in con- 
formity with this opinion, and file the same 
without delay. 

That a bankrupt cannot claim as exempt, 
property conveyed by him in fraud of his cred- 
itors and recovered by the assignee, see, also, 
Keating v. Keefer [Case No. 7,635]. 



Case mo. 5,661. 

In re GRAHAM. 
[5 N. B. R. 135; i 28 Leg. Int. 31T.] 
District Court, D. Minnesota. 1873. 
Baxkrupioy— Assets— Discharge. 
When the assets of a bankrupt, after the pay- 
ment of valid liens, do not equal fifty per cent. 

1 [Reprinted from 6 N. B. R. 155, by permis- 
sion.] 



of the claims proved against him contracted sub- 
sequently to January first, eighteen hundred and 
sixty-nine, on which he was liable as principal 
debtor, and he fails or neglects to file the con- 
sent of a majority in number and amount of 
those creditors, he can only be discharged from 
debts contracted prior to January first, eighteen 
hundred and sixty-nine. 
[Cited in Re Kahley, Case No. 7,59-t; Re Van 

Rip^ Id. 16,874 Re Vinton,. Id. lG,9ol; 

Re Waggoner, 5 Fed. 917.] 

[In bankruptcy. In the matter of W. H. 
Graham.] 

NELSON, District Judge. The report of 
the register upon the application of the 
bankrupt for a discharge, shows that the as- 
sets received by the assignee amounted to 
the sum of nine hundred and eighty-eight 
dollars and ninety-six cents. This sum was 
received from the sale of property encum- 
bered by liens, prior to January first, eight- 
een hundred and sLsty-nine, to nearly the 
full amount realized. The assignee sold the 
property by order of the court freed from 
the encumbi-ances, the liens being trans- 
ferred to the fund in court realized upon the 
sale. The surplus, after discharging the 
liens, does not equal fifty per cent, in value 
of the proved debts contracted subsequent 
to January first, eighteen himdred and sixty- 
nine, on which the bankrupt was liable as 
principal debtor. 

■ The question presented is, whether a full 
discharge can be granted to the bankrupt 
from all debts contracted as above stated 
after Januax-y first, eighteen hundred and 
sixty-nine. Section 33, as amended July 
twenty-seven, eighteen htmdred and sixty- 
eight [15 Stat. 227], declares that "in all 
proceedings in bankruptcy commenced after 
the first .of January, eighteen hundred and 
sixty-nine, no discharge shall be granted to 
a debtor whose assets shall not be equal to 
fifty per centum of the claims proved against 
his estate, upon which he shall be liable as 
principal debtor, unless the assent in writ- . 
ing of a majority in number and value of 
the creditors to whom he shall have become 
liable as principal debtor, and who shall' 
have proved their claims, be filed in the case 
at or before the time of the hearing of the 
application for discharge." I had occasion 
to pass upon this clause of section thirty- 
three, as amended, and held that a fair con- 
struction of it would require that, before a 
discharge could be granted, the proceeds of 
the debtor's property in the hands of the 
assignee, and subject to be divided among 
his creditors, must be equal to fifty per 
centum of the proved debts, upon which he 
was liable as principal debtor, unless an 
assent of Ms creditors was filed in accord- 
ance with the terms of the section. In re 
Freiderick [Case No. 5,092]. 

It is conceded in the case now imder con- 
sideration, that the amount realized by the 
assignee upon the sale of the encumbered 
property was equal to fifty per cent, of all 
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the debts against the bankrupt, secured and 
unsecured, and a discharge would be granted 
had not the law been changed by the act of 
July fourteenth, eighteen hundred and seven- 
ty [16 Stat. 2763, viz.: "That the provisions 
of the second clause of the thirty-third sec- 
tion of said act, as amended by the first 
section of an act in amendment thereof, ap- 
proved July twenty-seven, eighteen hundred 
and sixty-eight, shall not apply to those debts 
from which the bankrupt seeks a discharge 
which were contracted prior to the first day 
of January, eighteen hundred and sixty- 
nine." That is, the restriction still remains 
upon the bankrupt in regard to debts con- 
tracted since January first, eighteen hundred 
and sixty-nine, and the proceeds of the debt- 
or's property applicable to the payment of 
those debts, must equal fifty per cent in 
vafue, etc, before he can obtain a discharge 
from them. The amount of the debts proved 
upon which this restriction operates are 
more than fifty per cent, of the moneys in 
the hands of the assignee, after paying the 
liens, within tlie saving clauses of sections 
fourteen and twenty, and the bankrupt is 
therefore unable to meet the requirements of 
the act Inasmuch as he has also failed to 
file any assent of creditors, which would 
relieve him from this restriction, a discharge 
only from debts contracted prior to January 
first eighteen hundred and sixty-nine, can 
be granted. An order will be entered for 
such a modified discharge. 



Case 'No. 5,66S. 

GRAHAM v. ALEXANT^EE, 

[5 Craneh, G. 0. 663.] i 

Circuit Court, District of Columbia. March 

Term. 1840. 

Slate — Child — Fueedom. 

If a female slave be sold in Alexandria county, 

"she to be free at thirty-one, and her children 

then born, and those afterwards to he born, at 

the same age," a child afterwards bom of such 

slave, before her age of thirty-one, is entitled to 

freedom when arrived at the age of thirty-one 

years. 

The jury found ttie following special ver- 
dict: "We find that the petitioner [Moses 
Graham] is the son of Milly, who was the 
slave of Miss Brown, who resided in George- 
town about the year 1790; and for two or 
three years afterwards, with her sister Mrs. 
Magruder. That she afterwards lived with 
the same sister in Maryland; and afterwards, 
but not before 1806, with her sister, Mrs. 
Alexander, in Alexandria county. That dur- 
ing aU this time, the petitioner's mother and 
gi-andmother belonged to Miss Brown, who 
some time about the year 1813, while she was 
living with airs. Alexander, brought Milly 
from Washington county, where she had been 
living hn-ecl out by her mistress for one or 
two years, to Mrs. Alexander's, in Alexandria 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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county. That Milly then had two female 
children, and that the petitioner was born 
afterwards, and while Milly was at airs. 
Alexander's. That Miss Brown, on bringing 
her to Mrs. Alexander's, sold Milly and her 
two children to airs. Alexander; she to be 
free at thirty-one, and her children then born, 
and those afterwards to be born, at the same 
age. That the petitioner was held by Mi-s. 
Alexander dining her life, and by her admin- 
istrator, the present defendant, since; not as 
a slave for life, but as entitled to freedom at 
thu-ty-one years of age. That aiiss Brown 
died in 1825, making her last will and testa- 
ment as follows:" (In this will she says: 
"Whereas I have sold to my sister Alexander 
a negro woman called aiilly, and her two chil- 
dren Ann and Rachel, since which time the 
said aiilly has had two other children, Jenny 
and Christy; and whereas the term for which 
the said aiilly was sold, has expired, and her 
said children are bound to serve till they shall 
have attained the age of thirty-one years re- 
spectively. Now it is my will and desire, that 
the time of the said four children of MiUy, 
shall be purchased by my executor, and that 
they shall be forthwith emancipated by him; 
and I do hereby authorize him to make such 
pm-chase out of the estate I shall leave. But 
as the amount for which I sold the said Milly 
and her two children, has never been paid to 
me, It is my desire that that debt shall be ap- 
plied, if practicable, towards the said pur- 
chase.") "That aiiss Brown, by her will, rec- 
ognized the terms of sale of said negroes, 
to her sister, to be, that they were to be free 
at thh-ty-one years of age. That the petition- 
er wUl be, on the 2gth of December, 1839^ 
twenty-six years of age. That Miss Brown 
sent an officer for aiilly to Georgetown, where 
she (MiUy) was then residing, and from 
whence she was brought in 1813, to her sis- 
ter's, with the intention to sell her and her 
children to her sister, and did there'upon, sell 
her as before stated, on the terms and con- 
ditions stated in her will; and that the said 
Milly was kept in Alexandria county from the 
time of her said importation, till she became 
thirty-one years of age, when she was suf- 
fered to go free, and is free now; and the 
petitioner was so kept in the said county, till 
the filing of this petition. That aiiss Brown, 
when she had the said aiilly and her twa 
ehildi-en brought into Alexandria county, or 
at any time before or afterwards, did not 
take the oath required by the fourth section 
of the Yirginia act of 17th December, 1792. 
And if, upon the facts aforesaid, the law be 
for the petitionei-, then we find for the peti- 
tioner, and if otherwise, for the defendant." 

Swann & Swann, for defendant, contended 
that the petitioner had no claim to freedom 
under the will of Miss Brown, as he was not 
named nor referred to therein; and there was 
no evidence of his emancipation under any 
otiier instmraent in writing, under hand and 
seal, and acknowledged, or proved as re- 
quired by the Virginia law of December 17, 



[10 Fed. Cas. page 917] 



(Case No. 5,664; GRAHAM 



1792, c 103, § 36, p. 191, and tliat no parol 
evidence is sufficient to prov^ emancipation 
in any other manner. Rob. Wills, 26. 

But THE COURT (mem. con.) made tlie fol- 
lowing order: "Upon consideration where^ 
of," (that is, of the special verdict,) "THE 
court is of the opinion that the petitioner "will 
he entitled to his freedom on the 26th of De- 
cern!) er, which will be in the year ISM, and 
not before; and therefore that the judgment 
at law, upon the said special verdict, must be 
for the defendant. But, inasmuch as the said 
petitioner has filed his bill in equity, stating 
his fears that the said defendant, Richard B. 
Alexander, will remove the petitioner from 
the District of Columbia, under the laws 
whereof his claim for freedom has accrued, 
and from the jm'isdiction of this court, before 
the said 26th day of December, 1S44, whereby 
he may be deprived of the means of establish- 
ing his right to freedom when it shall have 
become absolute: It is this 18th day of Feb- 
ruary, IS-iO, ordered that the said defendant 
Richard B. Alexander, shall not be permitted 
to talie the said petitioner into his possession, 
(the said petitioner being now in the custody 
of the marshal for safe keeping, and for the 
protection of the rights of the said petitioner,) 
until he, the said Richard B. Alexander, shall 
bave given bond to the United States with 
good seem-ity in the penalty of $1,000, with 
condition to be void, if he shall have the said 
petitioner forthcoming, and produce him to 
this court, or to the marshal of this district 
on the aforesaid 26th day of December, ISM*, 
the said bond and security to be approved by 
this court, or one of the judges thereof: pro- 
vided, however, that the said petitioner, 
Moses Graham, shall have first given security 
to the said Richard B. Alexander by bond 
with good secxirity, to be appi'oved by this 
-court, or one of the judges thereof, in- the 
penalty of $800, conditioned that he, the said 
Moses, shall continue faithfully in the service 
of the said Richard B. Alexander, in the Dis- 
trict of Columbia, until the said 26th of De- 
■cember, ISM. And upon the said bonds be- 
ing given and approved as aforesaid, and 
filed in this court, or in the clerk's office, the 
said petitioner shall be delivered up to the 
said Richard B. Alexander, upon demand." 



■GRAHAM (BEXJAMIN v.). See Case No. 
1,301. 



Case M^o. 5,663. 

GRAHAM V. COLLECTOR. 

[Cited in Kennedy v. Hartrauf t, 9 Fed. 19, 25, 
note. Nowhere reported; opinion not now ac- 
cessible.] 



Case Wo. 6,664. 

GRAHAM V. DOMINGUEZ. 

[1 Am. Law T. Rep. U. S. Cts. 70.] 

District Court, S. D. New York. May, 1868. 

AituEST — False Repbesektatioxs— Agest— Bail, 

The principle that governs a preliminary in- 

cestigatiou as to bail, is, that if a reasonable 



cause of action is shown the defendant is held to 
bail. 

At law. 

Cram & Seward, for plaintiff. 

Doolittle, Davis & Wyman, for defendant. 

BLATCHFORD, District Judge. The writ- 
ten documents and affidavits in this case seem 
to me to put the propriety of the arrest and 
holding to bail of the defendant beyond any 
question. Exhibit No. 4, on the part of the 
plaintiff, is a contract signed by the plaintiff 
and Antonio Millan, and witnessed by the de- 
fendant, dated October 3, 1867, but shown to 
have been executed October 10, 1867, where- 
by Millan agrees to pay, or satisfactorily se- 
cure to be paid, to tha plaintiff, within seventy- 
five days from October 3, 1867, the sum of 
1,800,000 silver dollars, or soles de plata, or 
equivalent, and Ijhe plaintiff agrees to deliver . 
at any place Millan may name, between cer- 
tain parallels of latitude and longitude, as 
soon as practicable, the monitor Agamenticus, 
over 1,500 tons, with two turrets and four 
guns, fully armed and equipped in every re- 
spect for an engagement of four hours, in con- 
formity to the regulations of the navy of the 
United States. Millan agrees to purchase the 
monitor at said price and upon said condi- 
tions, and also! agrees to pay to the plaintiff 
a further sum of $40,000 in gold, or its equiva- 
lent, when the monitor is delivered. The con- 
tract further states that Millan has deposited 
with the plauitiff "the sum of $500,000 in 
bonds issued by Peru and Chili as collateral 
security for the faithful performance of his 
part of this contract, which collateral security 
shall be returned to him when his part of it 
has been fulfilled." The contract also states 
that "for the true and faithful performance of 
all and ev^ry of the covenants and agree- 
ments herein mentioned, the parties to these 
presents bind themselves each unto the other 
in the penal sum of $500,000, as fixed and set- 
tled damages to be paid by the failing party." 

Simultaneously with the execution of the 
contract, Exhibit No. 4, that is, on the 10th of 
October, 1867, another paper was signed by 
Millan and delivered to tlie plaintiff, also dat- 
ed October 3, 1867, which paper is Exhibit 
No. 7, on the part of the plaintiff. That paper 
is as follows: "It is hereby understood and 
agreed between John Graham and Antonio 
Millan, that in case of the nonfulfillment of a 
contract made and entered into this day, Mil- 
lan will only receive $400,000 of bonds of Chili 
and Peru out of the deposit made this day of 
$500,000 by Millan; but if Millan's contract 
is carried out, Graham wiU return in the stip- 
ulated time the aforesaid bonds, amounting to 
$500,000." This expression, "return in the 
stipulated time," is explained by three other, 
papers. One is Exhibit D, on the part of the 
defendant, dated October 3, 1867, and signed 
by the plaintiff. It reads thus; "Received 
from Go. Dominguez, by order of Dn. Anto- 
nio Millan, $270,000 in Chili and Peru bonds, 
in the following numbei'S, viz." Another is a 
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second Exhibit D, on the part of the defend- 
ant, dated October 9, 1S67, and signed by the 
plaintiff. It reads thus: "Received from W. 
G. Domingnez, for order and account of An- 
tonio Millan, Esq., ?230,000 in bonds of Chili 
and Peru, which, with the §270,000 received 
by me on the 3d instant, complete the amount 
of $500,000, the numbers of which are as fol- 
lows." After these bonds had been received 
by the plaintiff, the second instalment of them 
having been received on the 9th of October, 
the plaintiff gave to MiUan an obligation. Ex- 
hibit O, on the part of the defendant, dated 
October 3, 1867, signed by the plaintiff, and 
reading as follows: "Seventy-five days after 
date I promise to return to Antonio Millan or 
order §500,000 in Chili and Peruvian bonds, 
intrusted to me, the description of which are 
described and inserted in the next page." The 
expression, the "stipulated time," in Exhibit 
No. 7, is thus shown to be seventy-five days 
from October 3, 1867. This was the same 
period of time as that named in Exhibit No. 
4, as the time within which Millan was to pay, 
or satisfactorily secure to be paid to the plain- 
tiff, the $1,800,000. All the papers which have 
been refen-ed to must be construed together as 
furnishing a single transaction. The effect of 
them is that on a failure of Millan to pay or 
satisfactorily secure the $1,800,000, the plain- 
tiff is to return to Millan $400,000 of the 
bonds, and is to retain $100,000 of them. Mil- 
lan did fail to pay or secure the money. The 
bonds were put into the plaintiff's hands. He 
has returned $100,000 of them to Millan under 
an order dated February 4, 1868, signed by 
Millan and addressed to the plaintiff, and 
reading as follows: "Please deliver to Mr. Go. 
Domingnez 100 bonds of $1,000 each of the 
$500,000 you hold as a deposit for a certain 
contract." The $100,000 of bonds were deliv- 
ered by the plaintiff to the defendant for Mil- 
lan, and the defendant gave to the plaintiff a 
receipt for them, signed by the defendant, 
written on the order from Millan, It tliere- 
fore appears that the plaintiff has the $100,000 
of bonds, which he was to receive, and be- 
came entitled to retain. But those bonds, he 
alleges, are worthless in his hands. An offi- 
cial notification from the consul of Peru is put 
into the case, dated December 28, 1867, stat- 
ing, under instructions from the Peruvian 
minister at Washington, that certain bonds 
(which, it is conceded, embrace the bonds in 
question) were delivered by the financial 
agents of Peru in New York, pursuant to in- 
structions received by them from the legation 
of Peru in Washington, "to a certain party 
who was to hold them on deposit only, but 
who, in violation of good faith and of the con- 
fidence reposed in him, has improperly dis- 
posed of the same," and that "capitalists and 
all others are consequently cautioned against 
negotiating or purchasing the above-described 
bonds, and notified that the interest coupons 
attached thereto will not be paid, and holders 
of any of said bonds must look for indemnity 
to ilie party from whom they may have re- 



ceived them." The "party" referred to was 
Millan. Prima facie, therefore, and for the 
purposes of this motion, the title of the plain- 
tiff to the bonds, and the right of Millan to 
turn them over to him, fail. 

The only question therefore is, whether the 
defendant ought to be held to bail by reason 
of having made any false representations to 
the plaintiff in regard to the title of Millan to 
the bonds and the right of Millan to dispose 
of them. The written papers already referred 
to, and the affidavits on both sides in the case 
show that the defendant had the management 
and conduct, on the part of Millan, of .all the 
transactions between the'plaintiff and Millan, 
and that nothing ever transpired between the 
plaintiff and Millan except through the inter- 
vention of the defendant. The claim on the 
part of the defendant is that he was present 
at every interview which took place between 
the parties, and that he was the interpreter of 
everything that passed between them, for the 
reason that the plaintiff could not speak or un- 
derstand Spanish, and could speak and 
understand English, and that Millan could 
speak and understand Spanish, and could not 
speak or understand English, and that the de- 
fendant could speak and understand both Span- 
ish and English. The mere fact of depositing 
thebondswith the plaintiff by Millan as securi- 
ty to the purport stated, was a declaration and 
representation by Millan that the bonds were 
valid in his hands and that he had a right to 
make such a disposition of them, and the only 
question for consideration is whether the de- 
fendant joined in making such representation, 
knowing it to be untrue. 

I think the connection of the defendant with 
Millan and with the plaintiff, and with thebusi- 
nesstransactionsbetween them, as disclosed by 
his own affidavit and bythe affidavit of Millan, 
was such as to show, prima facie, that he had 
all the knowledge which Millan had in regard 
to the bonds, and that he knowingly joined 
Millan in making to the plaintiff the false rep- 
resentation in regard to the bonds which is the- 
foundation of the plaintiff's action. The prin- 
ciple that governs a preliminary investigation 
as to bail, is that if a reasonable cause of ac- 
tion is shown, the defendant is held to bail. 
Paraszet v, Gautier [Case No. 10,709]. My on- 
ly difficulty is as to the amount of the bail. 
The right of action which the plaintiff has, on 
the papers, is to recover what the $100,000 of 
bonds would have been worth if they were 
recognized as valid by the governments issu- 
ing them. What that value is, is not shown 
on either side, that I have been able to find in 
the mass of papers. All that the plaintiff 
says in his affidavit is, that the whole half a 
million of bonds woTild have been, if valid, 
a sufficient collateral secm'ity for $141,280; 
and although Jlessrs. Leavitt and Sarsar 
state that the bonds tinrned over to tlie 
plaintiff have no mai-ket value, and that 
they are farniliar with the bonds of the 
same issue, and have dealt in them and know 
their value, yet such value is not stated. 
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The application to discharge the defendant 
from arrest is therefore suspended to al- 
low the parties to produce evidence as to 
what $100,000 of bonds of the same issue, the 
title to wliich in the hands of the holder was 
undisputed by the issuing governments and 
the interest on which they paid, were worth 
in the marliet, and for tliat amount the defend- 
ant must be held to bail. 



Case No. 5,665. 

GKAECAM V. DUDLEY. 

[Brunner, Col. Cas, 228; i Cooke. 333.] 

Circuit Court, W. D. Tennessee. 1813. 

Laxd— ExTitT— "When Takes Effect — Calls in 
Entry, Repcgmance betweek. 

1. An entry takes effect from its date, and not 
from its place on the entry taker's book. 

2, Of two calls in an entry repugnant to each 
other, and both equally notorious, the general 
call must give way and the locative call be ad- 
hered to. 

In support of the title of the lessor of the 
plaintiff he produced a grant from the state 
of North Carolina to William Mebane, dated 
the 14th day of March, 1787, for seven thou- 
sand two hundred acres of land, and a deed 
from Mebane to him dated the 1st day of 
October, 1790. The defendant claimed un- 
der a grant firom the state of North Carolina 
dated 31st day of December, 1793, and an en- 
try made the 20th day of December, 1783, 
in the name of John Read, calling for "three 
thousand eight hundred and forty aa-es lying 
on Little Harpeth, beginning above Absalom 
Tatum's line, and up said river on both sides 
for complement" The entry is No. 160, and 
stands on the seventh page of the entry 
book. The plaintiff then produced an, entry, 
alleging it to be the one upon which his 
grant issued, dated the 7th day of February,. 
1784, eallhig to lie "on Harpeth, adjoining 
Absalom Tatum's line above." This entry 
was for five thousand two hundred acres, and 
stands on the first page of the entry taker's 
book. It appeared in evidence that in the 
month of February, 1783, Absalom Tatum, 
Isaac Shelby, and Anthony Bledsoe, did, in 
pursuance of an appointment by the state of 
North Carolina, tun the military line, and 
that for this service they were entitled to 
receive five thousand acres of land. That 
the commissioners kept a record of their pro- 
ceedings in a book in which was entered the 
claims of the guards as well as their own, 
under a belief at that time that no other 
entry need be made; and that this book re- 
mained in this country, where a general 
knowledge existed that it contained such en- 
tries, for several years, when it was burned 
by the Indians. It also appeared that Tatum, 
when lie run what is called the western line, 
the commissioners having divided into three 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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parties, made known his 'intention to locate 
his five thousand acres at or near the ten-mile 
tree, where the line crosses West Harpeth. 
The claim was notorious at and before the 
20th day of December, 1783, as any object 
in the country. At that time also West Har- 
peth was notorious, and so was Little Har- 
peth. Tatum had no other claim in the coun- 
try. In the spring of 1783 the legislature of 
North Carolina made provision that the com- 
missioners, guards, etc., should make their 
entries in the pre-emption office of Davidson 
county, in pursuance of which Tatum, on the 
5th day of February, 1784, entered his five 
thousand acres, calling to begin "west of the 
ten-mile ti-ee, and to run south and north and 
east for quantity, so as to include the creek," 
meaning West Harpeth. Evidence was intro- 
duced to prove that the entry thus made was 
a copy of the one previously mMe in the 
commissioner's books. 

In the progress of the cause three questions 
arose:— First Whether the entry took effect 
from the date, or from. the time it was put 
upon the books. In the latter case the plain- 
tiff had the oldest entry. Second. Whether 
the call for Little Harpeth could be rejected 
as sm-plusage. Third. Whether a call foi 
Tatum's line before it had any legal existence 
was a good call. 

Whiteside, Beck & Haywood, for plaintiff. 
Dickinson & Cooke, for defendant. 

BY THE COURT. By a law which passed 
in the spring of 1783 the holders of .warrants 
were authorized, after the first day of the 
following October, to make their locations. 
At that time no book was required to be kept 
In which the entries were to be made; nor 
did any law pass making it necessary imtil 
some time in June, 1784. In the mean time 
a great many locations were .made and de- 
posited with the surveyor. When the law 
passed requMng a book to be kept, these 
locations were forwarded in the lump by the 
surveyor to the person whom he had appoint- 
ed to keep the books. They were then en- 
tered in the entry book without any regard 
to their respective dates; so that he who 
made the first location, and deposited it first 
with the surveyor, may stand second on the 
entry book. We considei- if a matter "of fair 
legal inference that the date of the location 
is the time it was placed with the surveyor; 
and that it takes its .effect from that time, 
and not from its place on the book of the 
entry taker. If, then, 'the entry of Read is 
good in other respects, the defendants must 
prevail. Bead's entry calls for Little Har- 
peth and Tatum's line. It is impossible to 
comply with both these calls, as they are ut- 
terly repugnant to each other. Which then 
shall be rejected? We conceive that where 
there are two calls in an entry repugnant to 
each other, the one general and the other loc- 
ative, and both equally notorious, that the 
general call ought to be rejected as surplus- 
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age, and the locative call adhered to, under 
a well-known principle that such a construc- 
tion ought to be given to an entry, that, if 
possible, it may live rather than perish. We 
are, therefox-e, of opinion that the call for Lit- 
tle Harpeth may be rejected. The principal 
difficulty, however, is about the call for Ta- 
tum's line, even although the other call be 
rejected. At the time Read made his entiy 
Tatum had no legal claim anywhere. A gen- 
eral knowledge that Tatum had a claim 
somewhere in the neighborhood would not be 
giving sufficient locality to it to authorize 
a man to call to adjoin it If a particular 
spot becomes notorious as the claim of Ta- 
tum, so that it can be certainly identified, al- 
though in fact he has no claim there, then a 
call to adjoin it will be good, and special 
enough; but we do not conceive that a call 
to adjoin a claim, the lines of which cannot 
be identified, or a line which has no legal 
existence, notwithstanding these uncertain- 
ties may be removed before the mailing of 
the adversary entry, will be sufficient. If 
the jmr should be of opinion that Tatum's 
claim as to locality and identity was notori- 
ous in the counti-y before the 20th day of 
December, 1783, the time when Read made 
his entry, they will find for the defendant; 
otherwise they will find for the plaintiff. 



Case Wo. 63666. 

GRAHAM et al. v. The ESGORIAZA. 

CN. Y. Times, Nov. 16, 1852.] 

District Court, S. D. New York. 1852. 

M.xRiTiME tiiENS— Supplies— Home Port. 

[There is no lien for supnlies procured from an- 
other state by a vessel lying in her home port.] 

Before BETTS, Disti-ict Judge. 

In admiralty. Suit in rem to recover value 
of a suit of sails furnished the bark. Ad- 
judged that a vessel owned in one state, and 
receiving supplies in her home port, from a 
different state, is not chargeable therefor in 
admiralty out of her domestic port. The 
credit is personal to her owner or master. 
Deci-ee for claimants, and costs. 

Mr. Hasket, for libellants. 

F. R. Sherman, for claimants. 
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GRAHAM et al. v. The EXPORTER. 

[21 Int. Rev. Rec. 110.] 

District Court, S. D. Ohio. March, 1875. 

Wages of Sea^ien — Agree^fent in Writing. 

The shipment of the libellants having been 
from a port in one state to a port in another than 
an adjoining state, and being without a contract 
or agreement in writing or in print, made and 
signed by them, such shipment was contrary to 
the acts of congress, and the seamen had a right 
to leave the service at any time, and recover for 
the time they actually served wages at the high- 



est rate paid on the voyage or the price agreed 
upon. 
[Cited in The Pacific 23 Fed. loo.] 

[In admiralty. This was a libel for sea- 
men's wages brought by Henry Graham and 
others against the steamboat Exporter, her 
engines, etc.] 

Richard Dyer, for libellants. 

D. H. Humphrey, for respondents. 

SWING, District Judge. The proof in 
this case shows that libellants were shipped 
at the port of New Orleans by the master 
of the steamboat Exporter, for a voyage end- 
ing at the port of Cincinnati, Ohio, and that 
they left the vessel at Cairo, lU., before tlie 
ending of the voyage; and that before said 
voyage was proceeded upon no agreement in 
writing or in print was made by said master 
with said seamen. The seamen claim that 
they left the vessel by the consent of the 
master; this is denied by the respondents, 
and whilst there is a conflict in the evidence 
upon tills point, the weight of the evidence 
indicates that they left the vessel without 
the consent of the master. There is also 
some question as to whether any detriment 
resulted to the vessel from their leaving, but 
in the view which I entertain of the case, 
this is not material. Upon these facts the 
libellants ask a decree for the wages due 
them up to the time they left the service of 
the boat, and the respondents deny the right 
to any compensation, because of their leav- 
ing the service of the boat before the com- 
pletion of the voyage. 

The determination of this question depends 
upon the construction of the statutes of 1790 
and of 1840. By the first section of the act 
of 1790 (1 Stat. 131), it is provided that 
"every master of any ship or vessel of the 
burthen of fifty tons or upwards, bound 
from a port in one state to a port in any 
other than an adjoining state, shall, before 
he proceeds on such voyage, make an agree- 
ment in writing or in print with every sea- 
man or mariner on board of such ship or 
vessel (except such as shall be apprentice 
or servant to himself or owners), declaring 
the voyage or voyages, term or terms of 
time for which such seaman or mariner 
shall 'be shipped. And if any master or 
commander of such ship or v^sel shall carry 
out any seaman or mariner (except appren- 
tices or servants as aforesaid), without such 
contract or agreement being first made and 
signed by the seamen and mariners, such 
master or commander shall pay to every 
such seaman or mariner the highest price or 
wages which shall have been given at the 
port or place where such seaman or mariner 
shall have been shipped for a similar voyage, 
within three months next before the time of 
such shipping, provided such seaman or mar- 
iner shall perform such voyage; or if not, 
then for such time as he shall continue to do 
duty on such ship or vessel; and shall more- 



XIO Fed. Cas. page 921] 



(Case No. 5,668) GEAHAM 



^ver forfeit twenty dollars for every such 
seaman or mariner— one-half to the use of 
the person prosecuting for the same and the 
other half to the use of the United States, 
and such seaman or mariner not having 
signed such contract shall not be bound by 
the regulations nor subject to the forfeitures 
■and penalties contained in this act" The 
10th section of the act of 1840 (3 Stat 394) 
provides that "all shipments of seamen, 
made conti-ary to the provisions of this and 
■other acts of congress, shall be void; and 
4iny seamen so shipped may leave the service 
•at any time, and demand the highest rate of 
wages paid to any seaman shipped for the 
voyage, or the sum agreed to be given him 
£Lt his shipment" Construing these statutes 
together, there would seem to be no doubt 
but that the seamen in this case having been 
'Shipped without the signing of the written 
or printed agreement provided for by the 
statute, had the right to leave the ship and 
recover for the time of their service the high- 
•est rate of wages paid any seamen on the 
voyage or the sum agreed upon. But it is 
-claimed that these seamen being unarticled 
were not within the provisions of the stat- 
"iite, but that their rights must be determined 
T)y the general maritime law, and by it de- 
sertion forfeited the accrued wages, or at 
least having made a contract for a certain 
voyage no recovery could be had unless the 
•contract had been fulfilled by the completion 
•of the voyage. 

Several authorities have been brought to 
the attention of the court upon this point 
The case of Jameson v. The Regulus [Case 
No. 7,198]; the case of The Rovena [Id. 12,- 
■090]; the ease of The Crusader [Id. 3,456]; 
and that of Cloutman v. Tunnison [Id. 2,- 
"907], wovild seem to sustain the doctrine 
contended for. But it must be borne in 
mind that each one of these cases was be- 
fore the passage of the act of 1840. They 
-were under the act of 1790, which contained 
no provision making void the shipments of 
seamen without the agreement in writing or 
l)rint, and authorizing the seamen to leave 
the service and permitting them to recover. 
We have however been referred to cases 
which have been decided since the passage 
of the act of 1840, which it is contended 
-sustains the same doctrine. In the case of 
Gilford V. KoUoch [Id. 5,409], and that of 
-Coffin V. Shaw [Id. 2,952], it appears that 
the seamen were regularly shipped by 
their fathers, and in one case at least the 
agreement was signed also by the son. In 
■the case of The Philadelphia [Id. 11,084], the 
■question is not made as to whether the 
jigreement was in accordance with the terms 
of the statute; but it is very evident that 
It must have been so, for the whole decision 
jproceeds upon the idea of a statutory for- 
feiture, and there could have been no such 
thing without a compliance with its terms by 
the master of the vessel. In the case of The 
JItidson [Id. 6,831], it does not appear wheth- 



er the shipment was for any particular voy- 
age nor whether it was from a port in one 
state to a port in a state not adjoining. It 
only appears that it was for general -em- 
ployment upon a vessel which may have 
been engaged in trade upon waters within 
the boundaries of a single state or adjoining 
state; and so with the case of Coffin v- 
Jenkins [Id. 2,948], the facts of which do not 
bring the case within the present case, and 
cannot therefore be relied upon as estib- 
lishing the doctrine contended for. On the 
other hand, the right of a seaman to leave 
the ship or vessel, when no agreement in 
writing or in print has been made and signed, 
is clearly recognized by Justice Curtis in 
Snow V. Wope [Id. 13,149]; in Page v. Shef- 
field [Id. 10,667]; by Judge Ware in The 
lanthe [Id. 6,992]; and by Judge Miller in 
The Fremont [Id. 2,746]. The shipment of 
these seamen having been from a port in 
one state to a port in another than an ad- 
joining state, and being without a contract 
or agreement in writing or in print made 
and signed by the seamen, such shipment 
was contrary to the acts of congress, and the 
seamen had a right to leave the service at 
any time, and recover for the time they 
actually served wages at the highest rate 
paid on the voyage or the price agreed upon. 



Case No. 5,668. 

GRAHAM V. GALIMON et al, 

[7 Biss. 490; 3 Ban. & A. 7; 9 Chi. Leg. News, 
370; 4 Law & Eq. Rep. 261.] i 

Circuit Court, N. D. Illinois. July 10, 1877, . 

Prior Fatest— Suggestion — Mowers. 

1. It is a well-settled principle of patent law, 
that the mere suggestion that a given result may 
be obtained, is not patentable, and does not an- 
ticipate a patent by another, but a mechanism 
or device must be described by which the suggest- 
ed result is obtained. 

2. Where a patent is for mechanism by which 
a particular result is produced, a prior patent, in 
order to anticipate it, must contain more than a 
mere statement that the result may be accom- 
plished. It must contain a description of the 
mechanism by which it is accomplished. 

[Cited in Graham v. Geneva Lake Crawford 
Manuf g Co., 11 Fed, 139; Graham v. Piano 
Manuf'g Co., 33 Fed. 917.] 

3. The invention claimed in the first and sec- 
ond claims of letters patent No. 74,342, granted 
to Alvaro B. Graham, February 11th, 1868, for 
a device for rocking or rolling sickle bar or fin- 
ger beam of a harvester, is novel, and is not an- 
ticipated by the patents granted to Dolph, Zug, 
Ball, Bartlett and Dodge, or Wemple. 

4. The vibratable link in the Sprague mower is 
an infringemjent on the Graham patent, as it is 
an equivalent mode of producing the same re- 
sult. 



1 [Reported by Josiah H. Bissell, Esq., and by 
Hubert A. Banning, Esq., and Henry Arden, 
Esq., and here compiled and reprinted by permis- 
sion. The syllabus is from 3 Ban. & A. 7, and 
the statement and opinion are from 7 Biss. 490. 
4 Law & Eq. Rep. 261, 'contains only a partial 
report] 
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TMs Is a bill in equity to* resti'ain the 
alleged violations of a patent [No. 74,342] 
issued by the United States government to 
Alvaro B. Graham, dated February 11th, 
186S, for an improvement in harvesters. The 
title of tlie complainant [Hugh Graham] to 
tlie patent is not disputed, and the proof 
shows that complainant is the assignee of 
the patentee; but the defendants [Elijah J. 
Gammon and others] deny, first, the novelty 
of Graham's device; and secondly, that they 
infringed the patent. 

Ephraim Banning and Haines & Tripp, for 
complainant. 
West & Bond, for defendants. 

BLODGETT, District Judge. This patent 
contains eleven distinct claims, but the con- 
troversy in this, case is confined to the first 
two claims. 

The feature of the machine covered by the 
two claims in controversy, is the device for 
rocking or rolling the sicide bar— or "finger 
beam," as it is called by the patentee. This 
finger beam is so arranged that it may be 
rocked or tipped upward or downward so 
as to incline the teeth or fingers up or down, 
so that it may be passed over a stone or 
down into a hoUow. 

Tills is accomplished by joining the sickle 
bar, or "finger beam," as it is called, to what 
the patentee calls a "vibratable link," which 
is a link extending from the finger bar back- 
ward to a bracket which is fastened to the 
frame of the machine, so that the finger 
beam may be raised or lowered, and through 
its connection with this vibratable link it 
can be regulated, or tilted either up or down, 
the tilting being accomplished by means of 
the vertical arm which extends up from the 
vibratable link, and a lever attached to the 
top of the arm, reaching forward to a point 
convenient to tiie seat of the driver, so that 
the driver readily works or controls the rock- 
ing movement as occasion requires. The 
mechanism by which the rocking is produced 
consists of a swivel joint "M," at the point 
where the vibratable link is attached to the 
bracket, and the swivel joint "N" which con- 
nects the vibratable link with the draught 
rod, so that the cutting mechanism is drawn 
or impelled forward by this draught rod, 
connected as it is by the swivel to the link, 
thereby permitting the motions that are re- 
quired for the purpose of the action of the 
finger bar without interfering with the rock- 
ing or rolling motion. There are also other 
devices in the machine intended to raise or 
lower the sickle bar, but those, are not in 
controversy. The machine which is shown in 
the drawings by the patentee in this case is 
known to farmers and manufacturers as a 
"rear cut machine," but the patentee pro- 
vides in his specifications, or suggests that 
the device is equally applicable to a forward 
cut, where the cutting apparatus is forward 
of the axle and wheel, and to accomplish 



tliis change he suggests that the draught rod 
would become a push rod, and would be- 
come subject to a pushing strain or force 
instead of a tensile or drawing strain. 

The claims under consideration and in con- 
troversy in this case are as follows: "The 
combination as set forth in a harvester of 
the finger beam with the gearing carriage, 
by means of the vibratable link, and the 
draught rod and swivel joints, M and N, 
so that the finger beam may both rise and 
fall at either end, and rock forward or back- 
ward." Second: "I also claim the combina- 
tion as set forth in a harvester of the finger 
beam, gearing carriage, vibratable link, 
draught rod, swivel joint and arm, by which 
the rocking of the finger beam is controlled.'* 
The last claim is, in one sense, a repetition 
of the other, that is, he claims the whole of 
this mechanism in combination. 

The defendants insist that the idea of rock- 
ing the finger beam is old; and have put in 
evidence several prior patents issued by the 
United States to different patentees older 
than the patent in question, the most im- 
portant of which ai-e the Dolph patent, is- 
sued in 1857, the Zug patent, issued in 1850, 
the Ball patent, issued in 1S5J>, the Bartlett 
and Dodge, issued in 1862, and the Wemple 
patent .of 1867. The defendants insist that 
these various patents contain the principle- 
or idea involved in the complainant's patent, 
so far as the rolling or rocking of the finger 
bar is concerned. It is contended, for in- 
stance, that in the model of the Zug patent,, 
which is put in evidence, there is a provision 
for the rocking or rolling of the finger bar; 
but I must say that I can find no such feat- 
ure either in the specification or model. It 
is true that he suggests that it may be tilted, 
but I think when you take his description of 
the construction, the only tipping he refers 
to is the lifting of the finger bar by means of 
a lever, and not the tilting or rocking motion 
provided for by Graham. There is a link 
extending back and fastened to the frame, 
but there is no swivel joint, and no provision 
for rocking or rolling the finger bar by means 
of a swivel joint. And even if he had a 
swivel joint at the point where the link is 
attached to the frame, the long shoe proceed- 
ing forward from the vibratable link or tlie 
connecting link, would effectually prevent or 
interfere with the rocking motion which the 
patentee, Graham, has accomplished; so that 
I do not find the mechanism in this patent. 

The same may be said of the Ball patent. 
Ball has the finger beam attached firmly icy 
the shoe. It is also steadied by a rod which 
reaches back to a bracket attached to the 
gearing carriage, and there is apparently a 
swivel or loose joint by which it is attached r 
but there is no joint forward, and no means 
by which the mechanism— the finger bar, as 
such, can be rolled or tipped in the manner 
provided by the Graham patent. 

So, too, in the Bartlett and Dodge mechan- 
ism. We find this same long shoe extending- 
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forward ■witli no device for rocking or roll- 
ing; and the same may be said of the Zug 
patent. There is no possible device in the 
patent for the rocking, and no device or 
means by which the finger beam can be roll- 
ed or tilted in the manner provided in the 
Graham patent 

In the Dolph patent it is equally difficult 
to find any mechanism which was intended 
to secure the peculiar motions which I find in 
the patent to Graham. And it may be said, in 
reference to all these prior patents, that while 
they speak of rocking, or tilting, or tipping 
the finger beam, they, none of them, describe 
any mechanism by which it can be accom- 
plished. It is a well settled principle of pat- 
ent law, that the mere suggestion that a giv- 
en result can be obtained is not patentable, 
and does not anticipate a patent by another, 
but a mechanism or device must be describ- 
ed by which the' suggested result is attained. 

The mere saying, for instance, as was done 
a century, or two or three centmies ago, that 
vessels could be propelled by steam, did not 
deprive Fitch or Fulton of their right to a 
patent on the mechanisms by which they ac- 
complished that result The mere idea that 
intelligence could be communicated by elec-r 
tricity, did not deprive Morse of his patent 
upon his mechanism. So the suggestion by 
these various Inventors who antedated Mr. 
Graham in various improvements upon the 
harvester, that the finger beam may be tip- 
ped or may be rocked, does not deprive Gra- 
ham of his right to a patent upon his mech- 
anism by which he did so, as long as they 
did not show a mechanism by which they ac- 
complished the same result 

The other patent put in evidence, and the 
one which to my mind comes the nearest to 
anticipating this plaintiff, is the patent to -A. 
Wemple, of 1867. Mr. "Wemple shows in his 
specifications and drawings a device by which 
he does produce a tilting motion of the fingei? 
beam; but his device is so difiCerent— his 
mechanism by which he accomplishes the 
result so unlike that of Graham, that I think 
the two patents may possibly both stand. 
At any rate I do not think that the device 
of Wemple anticipates the much more sim- 
ple device of Graham. It is not necessary 
for me to go into an extended discussion or 
analysis of the peculiar mechanism by which 
Mr. Wemple proposed to secure this rolling 
or tilting motion in the finger beam. It is 
enough to say that I find it sufficiently differ- 
ent from that of Graham, to justify my con- 
clusion that he has not so far anticipated 
Graham in the art as to defeat the Graham 
patent. 

With these views, therefore, I must hold 
that the defense that the complainant's pat- 
ent is void for want of novelty, is not sus- 
tained. On the contrary, I think that the 
evidence shows Mr. Graham to be the first 
who has really accomplished this desh-able 
tilting or tipping motion successfully, by the 
simple mechanism which he shows in his 



drawings and patent The only other ques- 
tion left in the case then, is the question 
whether the machine of the defendant's in- 
fringes complainant's patent The model of 
defendant's machine which is put in evi- 
dence—known as the "Sprague Mower," 
shows a vibratable link to which the finger- 
bar is connected by precisely the same- 
mechanism— that is, a swivel joint— that 
connects the finger bar of Graham's ma- 
chine to the vibratable link. The vibratable . 
link in the Sprague mower is not constructed 
precisely, so far as the shape is concerned, 
like the vibratable link of Graham, but it 
reaches back— is fastened firmly to the gear- 
ing carriage, or to a bracket which is con- 
nected with the gearing carriage by a swivel 
joint, and is worked by a lever— not a verti- 
cal lever, but a lever which secures the mo- 
tion of tilting up and down, in the same 
manner as the Graham patent It does not 
roll or tip so much as Graham's finger bar, 
but it is the same* motion, although less in 
degree, and I am very clearly of the opinion, 
that the device is essentially the same. It 
has been urged, and was very earnestly con- 
tended at the trial, that this device lacks 
the swivel joint M, and that it therefore doeS- 
not contain all tte elements of Graham's de- 
vice. 

Here we have a draught rod connected by 
a hook joint to a vibratable link, and extend- 
ing forward and fastened to the frame. But 
it is contended that the swivel joint is not 
there. I must say that I think the patentee, 
or whoever prepared the specifications in the- 
Graham patent is a little unfortunate in the 
choice of terms by which he describes his- 
mechanism.' In one sense there is no swivel 
joint here in the defendant's machine. That 
is, it is not technically a swivel joint, and 
especially the draught rod is not connected 
to the vibratable link by what is strictly 
called a swivel joint It is a mere hook, but 
it performs all the functions of Graham's- 
draught rod and swivel joint, and must bfr 
considered "the equivalent of Graham's de- 
vice in that particular. It is nothing after 
all- but an equivalent mode of producing the 
same result 

There is a draught rod hooked to the vi- 
bratable link, and extending forward and 
passing through the gearing carriage so as 
to secure a steady uniform draught of the 
cutting apparatus in a forward direction. It 
is equally true that the lever by which thfr 
vibratable or tilting motion is seciu'ed, is not - 
a vertical lever, but that makes no differ- 
ence, whether "the lever lies down hori- 
zontally or stands up. It performs the ftmc- 
tion or office of vibrating and tipping -this 
finger bar. The result is precisely the same- 
in both cases. 

I am therefore of the opinion that an in- 
fringement is shown by the proof and that 
the patent is not void for want of novelty 
so far as the evidence in this case enables me 
to judge. The case will therefore be sent to- 
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the master to assess the damages, unless the 
parties stipulate that no damages uocd he 
assessed. 

[I perhaps ought to say in addition to 
what I hare aU-eady said in regard to the 
Wemple patent, that I do not think the Gra- 
]iam a very broad patent. I do not think it 
is as broad as it would be if the idea had not 
aU-eady been worked outof tilting or tipping 
the finger beam by other inventors prior to 
ithis one. I think however that his patent 
is to be sustained for this specific device. I 
■do not concur in the- idea that it will cover 
All equivalents.] 2 
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GRAHAM et al. v. HOSKINS. 



[01c. 224.] 1 
XHstrict Court, S. D. New York. 



Nov., 1S45. 



Character of Testimony— Foreigx Courts — 
Wages op Beabies. 

1. The testimony of the libellants themselves 
in an action in rem, the one for the other, al- 
though legally admissible, ought to be narrowly 
scrutinized and received with caution, 

2. Courts of a foreign power will take cogni- 
zance of 'the claims of seamen for their wages, 
•only in cases of flagrant wrong or suffering on 
their part, but not upon an alleged breach of 
<;ontract, much less to decide upon a quantum 
meruit. They should seek redress from their 
•own consul. 

[Cited in The Hermine, Case No, 6,409.] 

3. Services rendered on board a ship while at 
the dock in Liverpool, do not give to the de- 
mand for wages a maritime character, of which 
■nn admiralty court can take cognizance. 

This is an action in personam against the 
master of the steamship Great Britain, a 
British vessel, to recover wages for services 
"by the libellants on board that ship from 
New York to Liverpool and back to New 
York. The libel alleges that the libellants 
■axe mariners and firemen by trade and pro- 
fession, and that they shipped, on the 30th 
•of August last, on board the Great Britain, 
as firemen, to perform the voyage aforesaid, 
at the rate of £4 sterling each per month; 
that they continued with the vessel, perform- 
ing services until her return to this port,, 
when they were both discharged, leaving 
due to Graham §20 and upwards, and to 
•Currie $14 and upwards, which the master 
refuses to pay. The answer denies the agree- 
ment set up by the libellants, and avers that 
Currie alone hired on board the ship from 
the port of New York to Liverpool, and at the 
rate of £4 per month wages, and that Gra- 
ham was received on board, with the privi- 
lege to work his passage out to Liverpool 
without pay. It further denies that the 
libellants did duty on board as they allege; 
and charges that Currie having received an 
injury in Liverpool upon his discharge from 
the ship, was admitted on board at his urgent 
request, to be brought back to this port; and 

2 [From 9 Chi. Leg. News, 370.] 

1 [Reported by Edward R. Olcott, Esq.] 
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that he was unable to do duty during tlie 
return voyage; that after Graham had been 
discharged at Liverpool, he earnestly solicit- 
ed to be permitted to come on board and 
work his passage back to New York, and 
was so received; but that on the voyage 
back he refused to do such reasonable duty 
as was required of him, and denies that any 
wages are due to either libellant. The an- 
swer admits the charge in the libel that no 
written or printed agreement was signed by 
the libellants, but avers that the ship is a 
British vessel, and denies the jurisdiction of 
this court over the subject matter. 

A. Nash, for libellants. 

G. B. Butler, for respondent. 

BETTS, District Judge. The two points 
of law presented by the pleadings, and one 
of which was the position most strongly 
urged on the hearing, I shall pass over as 
not necessaiy to be decided in this case. 
For, first, if the libellants could establish 
their position, that foreign vessels come with- 
in the act of congress of July 20, 1790 [1 
Stat. 131], requiring the masters of vessels 
on foreign voyages to enter into written or 
printed articles with their seamen, or else to 
pay them the highest wages allowed at the 
port of shipment within the preceding three 
months; or if the jurisdiction of the court 
is unquestionable, neither point decided in 
the affirmative would aid the libellants, be- 
cause they fail to prove any ground of claim 
to wages in the case. 

The only testimony offered by the libel- 
lants in support of their claims is that of 
each libellant swearing for his co-libellant. 
This species of evidence, though legally ad- 
missible in actions in rem by seamen for 
wages, is always admitted with great cau- 
tion, and necessarily with very considerable 
distrust. The temptation to indulge in 
strong statements in their own favor is ex- 
ceedingly pressing, and the inducement op- 
erating upon the mind of each witness from 
his personal interest in the subject matter 
oi the suit, is enough to put to the severest 
test the veracity of suitors. For the per- 
suasion is constantly before their minds, 
that the testimonj'^ they are giving will, to a 
greater or less degree, influence the judg- 
ment which is to be pronounced upon their 
own case. It is by no means clear, that 
when seamen unite in actions in personam, 
they are not subject to the common law 
rules, applicable to joint parties, or if they 
are permitted to sue for and recover on 
distinct and independent claims, that they 
should then be competent witnesses, each for 
the other, in such actions. Waiving this 
matter, however, as an objection not raised 
on the part of the respondent, and receiving 
the evidence of the parties as legally admis- 
sible, it does not establish any contract of 
hiring made with them by the respondent, 
or any agent of the vessel. They did not 
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ship the same day, and were not together 
when the bargain was made upon the sub- 
ject, Currie testifies that Graham Vas on 
board and did duty as a fireman, and was to 
have £4 per month, but he does not state 
any person with whom the agreement was 
made. Graham states that he saw Currie's 
name on the chief engineer's boold for £4 
per month, but does not linow what he 
agreed to talce; heard the chief engineer: 
say that they were to have £4 per month. 
This testimony is clearly Insufficient to malie 
out the case set up by the libellants. It does 
not appear but that these men are British 
seamen, and residents of Great Britain, nor 
that they were discharged at the instance 
of the respondent, without being permitted 
to return with the vessel to her home port. 
If they were so discharged, their proper 
course would be to seek redress from their 
own consul. Courts of a foreign power 
would take cognizance of their claim to 
wages only in ease of flagrant wrong or 
suffering on their part, but not upon the 
ground of a breach of contract, much less to 
decide upon a quantum meruit for services 
rendered in a British vessel. 

The case upon the libellants' own showing 
would not, therefore, justify a decree in 
their favor, while the evidence of the re- 
spondent clearly shows that there is no color 
of equity in their demand. Clements, the 
chief engineer, says, that Currie applied to 
him to be shipped as a fireman to Liverpool, 
where he was to be discharged, and he was 
so hired and paid in full, and discharged on 
the arrival there of the ship. Graham so- 
licited a passage out to Liverpool, with the 
privilege of working his passage. He was 
received on that request, but a fireman be- 
coming disabled on the passage, the engineer 
put Graham in his plaice, and allowed him 
his wages subsequently. He was paid off 
in full, and discharged upon the arrival of 
the vessel at Liverpool. Afterwards both 
men were employed on board by the chief 
engineer, who hired them as day laborers, 
in port, to work in the engine-room. Currie 
received an injury by a fall on the morning 
the ship was to sail from Liverpool, and 
after that solicited, as an act of charity, to 
be brought back to New York in the ship, 
and the respondent consented thereto, and 
he was so brought back, and attended by the 
surgeon of the ship, free of expense, not be- 
ing able to do any duty. Graham, the day 
previous to the ship's leaving England, also 
applied for leave to work his passage back 
to the United States, to which the respond- 
ent consented, and he was received on board 
upon those terms. This evidence being un- 
contradicted in any particular, is conclusive 
upon the merits of the cause. It takes away 
all ground of an implied assumpsit to pay 
these men at the same rate as on the out- 
ward voyage, and clearly establishes an 
agreement to bring them back without 
wages, the one being a disabled seaman, and 



the other willing to give his services in com- 
pensation for his passage. If there remains 
any thing due to them for their labor on 
board the ship at the dock in Liverpool, it is 
not in respect to them, a demand of a mari- 
time character, of which this court can take 
cognizance, so that under any aspect of the 
case, upon the evidence before me, the libel- 
lants have totally failed to make out such 
■a case as would entitle them to a decree- 
in their favor. Their libel must be accord- 
ingly dismissed, with costs. 



Case Wo. 5,670. 

GRAHAM V. KONKAPOT. 

[1 Oranch, 0. 0. 313.] i 

Circuit Court, District of Columbia. June 
Term, 1806. 

Affidavit to Hold to Baii.— Form. 

An affidavit in the form of that required by 
the act of Maryland of 1729 is sufficient to- 
hold the defendant to bail. 

[Cited in Smith v. Watson, Case No. 13,- 
124.] 

Mr. Jones, for defendant, moved to recon- 
sider the order for ruling him to bail. The- 
words of the affidavit are the same as those 
required by the act of 1729, and therefore 
within the rule of the court THE COURT 
were also moved to reconsider the case of 
Smith V. Watson [Case No. 13,124], which 
they did, and unanimoxisly affirmed the for- 
mer decision. 
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GRAHAM et al. v. MASON. 

[4 ClifE. 88; 5 Fish. Pat Cas. 1.] 2 

Circuit Court D. Massachusetts. May Term,. 
1869. 

Letteks Patent — ^Inprihgemest — ^Issue — 
Pleadings— Defense. 

1. In a suit for infringement of letters pat- 
ent the issue tendered by the responding party- 
must he clear and unconditional. 

2. The pleading at law or in equity in suck 
cases must be clear, single, and free from eva- 
sion. 

3. More than one defence may be presented 
in an -answer in equitj", but each should be 
separately and clearly alleged without condi- 
tion or qualification, 

[Cited in Woodbury Patent Planing Mach^ 
Co. V. Keith, Case No. 17,970; Stow v- 
Chicago, 104 U. S. 550.] 

4. The burden is on the complainants, in a 
suit for infringement of letters patent, to show 
the infringement 

5. Persons charged as infringers may set up- 
the defence that the patentee was not the 
original and first inventor of the alleged im- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Rei)orted by William Henry Clifford, Esq.,. 
and by Samuel S. Fisher, Esq., and here com- 
piled and reprinted by permission. The syllabus 
and opinion are from 4 Cliff. 88, and the state- 
ment is from 5 Fish. Pat Cas. 1.] 
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provement; but, if the suit is in equity, they 
must allege in the answer the names and 
places of residence of those whom they intend 
to prove have possessed the prior knowledge of 
the thing, and where the same has been used. 

6. Such notice is required for the benefit of 
the complainant to prevent surprise; but an 
answer does not meet that requirement if it 
furnishes to the complainant no means of 
knowing the respondent's theory of the con- 
struction of the patent. 

Final hearing upon pleadings and proofs. 
Suit brought [against ■V^111ia^l Mason] upon 
letters patent [No. 30,441] for an "improve- 
ment in picker-staff motion for looms," grant- 
ed Edmund H. Graham, October 16, 1860, 
and reissued October 2, 1860 [No. 2,367]. An 
undivided half having been assigned to Wan- 
ton Rouse, the letters patent were again reis- 
sued to complainants May 28, 1867 [No. 
2,626]. The object of the improvement was 
to produce an accui'ate and sure motion for 
pickex'-staffs, by a combination of devices 
■which, while giving gi-eat accuracy of motion, 
so guides and holds the picker-staff as to 
cause it to operate with the least possible 
friction and lateral disarrangement or wab- 
bling. 

In the accompanying drawing, the left 
hand figure represents a Yertical central lon- 
gitudinal section through so much of a pick- 
er-staff and its appurtenances, embracing 
said improvements, as is necessary to illus- 
trate the invention. 



f i, foi'med in the bed-piece c c. By this ar- 
rangement the rocker (in its reciprocating 
movement) is kept perfectly true in its bear- 
ings by the arm or bar g g, which holds the 
rocker a a ti'uly in position, in consequence 
of its long bearing therein; and as the arm 
or bar g g also oscillates freely upon its jour- 
nals, h h, which further serve to steady the 
rocker laterally, the rocker moves with the 
least possible friction, and with the greatest 
accuracy, so that the wear and tear is nec- 
essarily but very slight. The eyes or bear- 
ings i have inclined slots (shown in dotted 
lines in Fig. 1) cut in them, so as to form 
ears or open boxes, in which the jour- 
nals h h are inserted when the parts of the 
picker-motion are put together. By this 
means the shaft or arm g, and its journals 
h, can readily be removed and replaced, and 
^re free to play without liability to work out 
Of their bearings. The rocker a a is retract- 
ed by means of a spiral spring, k k, wound 
loosely around a short shaft, 1, and attached 
at one end to a plate, m, which turns freely 
on the shaft, 1. A strap, n, attached to the 
plate m, fits over.a hook, o, on the under side 
of the rocker a a. As the spring k k is lia- 
ble to partially lose its force by the motions 
of the rocker a a, this contingency is provided 
for by forming in the plate m a series of 
holes, p p, into which successively one end of 
the spring k k is set, as fast as it loses its 
elastic force, whereby the spring can be set 




a 



The right hand figure represents a centi-al 
longitudinal horizontal section through the 
retracting spring of the picker-stafC and its 
■cylinder. The middle figure is a plan or top- 
view of Fig. 1. In these figures, a a repre- 
sent a curved rocker, in the socket b b, of 
which the picker-staff is to be fastened. The 
rocker a a plays upon a horizontal bed e c, 
having a socket, d, through which the shaft 
of the loom passes in the usual way. The 
shank e e of the rocker a a is made hollow, 
or with a suitable box or bearing, f f, into 
which a shaft-arm or bar, g g, is inserted, 
which arm, by means of journals projecting 
each side thereof, has a bearing in the eyes 



up at pleasure, and its force graduated, with- 
out the necessity of frequent repairing or re- 
newals. 

The claims of the original and reissued pat- 
ents were as follows: Original patent: "The 
arrangement of the rocker a a, and guiding 
shaft or bar g g, traveling in suitable jour- 
nals or bearings, h h, and operating togeth- 
er, substantially as described." Reissue of 
1866: "Steadying the rocker of the picker- 
staff on its bed, by journals, at a right angle 
to the picker-staff, which journals form its 
center of motion substantially as described. 
Also, the journal boxes, with open ears, in 
combination with the journals that steady the 
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rocker on the liecl." Reissue of 1SG7: "1. 
The combination of a rocker of a picker-staff 
with its bed, by loose journals, projecting 
each side of the picker-staff, and arranged 
beneath the picker-staff, substantially as de- 
scribed. 2. In combination with the rocker, 
the bed, and the journals, the open boxes, 
substantially as and for the purpose de- 
scribed. 3. In combination with the rocker 
4md its bed, the journal-bearing arm, operat* 
ing substantialy as and for the purpose speci- 
fied." 

J. E. Maynadier, for complainants. 
Benjamin Dean, for defendant 

CLIFFOED, Ourcuit Justice. Letters pat- 
■ent were granted to the first-named complain- 
ant, October 16, 1860, for a new and useful 
improvement in pickerstaff motion for looms, 
and the proofs show that the patentee, on 
February 26, 1861, assigned, set over, and 
-conveyed one undivided half part of his right, 
title, and interest in the invention to the other 
complainant Possessed of the entire inter- 
est in the inveaition, and holding the same 
jointly, the complainants, on October 2, 1S66, 
surrendered the original letters patent, be- 
^ cause the specification was defective, and 
new letters patent were issued to them, as 
they allege, for the same invention. Defects 
still existing In the description of the inven- 
tion, the complainants, on May 28, 1867, sur- 
rendered the letters patent for a second time, 
and new letters patent weie again issued to 
them for the same invention, but upon an 
amended specification. Based on these al- 
legations as to the validity of the patent, 
the charge of the bill of complaint is that 
.the respondenl^ since the date of the last 
reissued letters patent, has manufactured, 
used, and sold, and still continues to manu- 
facture, use, and sell, their patented improve- 
ment, as described in the claims of their 
amended specification, Kespondent admits 
that the original letters patent were grant- 
ed as alleged, and that they were twice sur- 
rendered and reissued, but he denies tha^t 
they were surrendered on either occasion for 
the > reasons assigned by the complainants. 
On the contrary, he charges the fact to be 
that both reissues were obtained, with a view 
to claim what was never invented by the 
original patentee, and what he never intend- 
ed, to include in the original letters patent 

The answer contained the further allega- 
tion: "That if the claims of invention in the 
specification of the said last reissued letters- 
patent, bearing date the 2Sth day of May, 
1867, in the bill of- complaint recited, shall 
be so construed as to cover any device or 
combination found in any of the shuttle mo- 
tions heretofore made, used, or sold by this 
respoDdent, such device or combination so 
claimed, and each and every of them, were 
known and used before the alleged invention 
thereof by the said Edmund H. Grabam, and 
that the following persons had knowledge of 



the prior use thereof at the places named, 
viz." Then followed the names and places 
of residence of several persons alleged to 
have possessed the prior knowledge. 

Express allegation of the bill of complaint 
is that the original patentee was the original 
and first inventor of the improvement in 
question; and strong doubts are entertained 
whether the answer is of a character to allow 
the respondent to introduce proofs to contro- 
vert that allegation. 

Statement of the answer is to the effect 
that if the claims of the reissued letters pat- 
ent shall be so consjrued as to cover any de- 
vice or combination found in the shuttle mo- 
tions made, used, or sold by the respondent, 
they, and each of them, were known and 
used before the alleged invention of the com- 
plainants. Persons sued as infringers are 
allowed to put in issue the novelty of the 
alleged invention; but the issue tendered, 
whether in a suit in equity or an action at 
law, ought to be clearly expressed and uncon- 
ditional, as the letters patent, when intro- 
duced in evidence, are presumed to be valid 
till the contrary is shown, and if their valid- 
ity is not denied in the answer or notices of 
special matter, the complainant or plaintiff, 
as the case may be, if he proves infringe- 
ment, is entitled to recover. Conditional de- 
nials in such cases are not regular, but if the 
respondent intends to contest the novelty 
of the invention, his denial in that behalf 
should be explicit and unqualified. 

Pleadings in equity, as well as in actions at 
law, should be single, clear, and free of eva- 
sion. More than one defense may be pre- 
sented in the answer, but each shoulf! bf> 
separat ely and clearly alleg ed, _with9Jit any 
cSSdltrdns or undefined°°qualifications. Be- 
fore it can be ascertained whether the claims 
of the patent in any given case cover what 
was made, used, and sold by the respond- 
ent, it always becomes necessary to construe 
the letters patent, and to ascertain what the 
respondent did make, use, and sell, within 
the period laid in the bill of complaint 

Persons charged as infi'ingers may set up 
the defense that the patentee was not the 
original and first inventor of the alleged im- 
provement, but in that event they must al- 
lege in the answer, if the suit is in equity, 
the names and places of residence of those 
whom they intend to prove to have possessed 
a prior knowlei^ge of the thing, and where 
the same had been used. 5 Stat, 123; Teese 
V. Huntington, 23 How. [64 U. S.] 10, Such 
notice is required for the benefit of the com- 
plainant, to prevent surprise; but if the an- 
swer may properly be framed, as in this case, 
it will not serve any useful purpose, as the 
complainant is furnished with no means of 
knowing what the theory of the respondent 
is, as to the construction of the patent Ob- 
jections, however, on account of such defects 
in the answer, ought, in general, to be taken 
by exceptions, as tliey are tie proper subjects 
of amendment, under special orders; and, in 
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view of that circumstance, the coui't has con- 
cluded, in this case, to examine the defense 
upon tiie merits. 

Granted, as letters patent are, by authority 
of la-w, they afford to the party holding the 
legal title a prima-facie presumption that 
the patentee was the original and first invent- 
or of what is therein described as his im- 
provement Picker-staffs for looms must vi- 
brate rapidly, in order to drive the shuttles 
with the requisite frequency; and to avoid, 
as far as possible, the derangement of the 
machinery, and the consequent necessity for 
frequent repairs, it is essential that the vi- 
brations of the picker-sta'fe forward and back 
should" be in a defined plane, without wab- 
bling or lateral oscillation. 

Statement of the patentees is that the 
means employed for that pmrpose, prior to 
the invention described in their letters pat- 
ent, were very defective in the latter par- 
ticular, and that the object of their improve- 
ment is to produce an accurate and sm'e mo- 
tion of the picker-staff, by a combination of 
devices which will so hold and guide the 
same as to cause it to operate with entii-e ac- 
curacy, and without lateral oscillation, and 
with the least possible friction. Some refer- 
ence to the elements of the patented inven- 
tion must be made, in order that the char- 
acteristics of the improvement may be un- 
derstood. Among other things, the device 
has a horizontal bed, constructed with a 
socket, through which the shaft of the loom 
passes in the usual way. Besides the hori- 
zontal bed, it also has a curved rocker and 
a picker-staff of the description set forth in 
the specification. The curved rocker also 
has a socket, and the representation is that 
the picker-staff is fastened in that socket, but 
the rocker plays on the bed, and is kept in 
place in part by the socket in the bed, and 
in part by the groove formed by the eleva- 
tions in the sides of the bed opposite the 
socket. Connected with the rocker, and con- 
stituting a part of it, is a shank, which is 
made to secure the shaft-arm, which is insert- 
ed therein, and rests by means of journals 
projecting on each side of the same in bear- 
ings formed in the elevations of the bed as 
constructed on each side of the socket. By 
this arrangement, the rocker is kept in its 
bearings by the shaft-arm, and moves with- 
■out much friction and with great accuracy. 
Inclined slots are cut in the bearings, so that 
the shaft and its jommals can be easily re- 
moved and replaced, and are free to play 
without liability to work out of their true 
position. 

Description is also given of the means em- 
ployed to retract the rocker, but it is not 
necessary in this investigation to enter into 
those details. Based on the description of 
the invention, as more fuUy given in the spe- 
cification, the patentees make three claims, 
in substance and effect as follows: 1. The 
combination of the rocker of a picker-staff 
and its bed by loose journals, projecting on 



each side of the picker-staff, and arranged be- 
neath the picker-staff, substantially as de- 
scribed. 2. In combination with the rocker,, 
the bed, and the journals, the open boxes, 
substantially as described. 3. In combination 
with the rocker and its bed, the journal- 
bearing arm operating substantially as and 
for the pm-pose specified. 

Evidently, the first claim is merely for a 
combination, and the com*t is of the opinion 
that the other two must be construed in the 
same way. Suggestion is made by the com- 
plainants that the jotu^nal-bearing arm is new,, 
but it is not described as such in that part of 
the specification to which reference was made, 
and the concluding portion of specification 
supports the conclusion iiiat the patentees 
never intended to set up any such preten- 
sions. 

They state that the first part of the inven- 
tion relates to the position of the journals,, 
and that it consists in placing the journals 
near the socket of the picker-staff, and as 
near the level of the bed as practicable, ber 
cause the jom'nals, when placed in that posi- 
tion, will perform their functions to the best 
possible advantage, and they add that no 
rocker, so far as they know, was ever befor^i 
combined with its bed by means of such 
journals. In describing the second part of tlie 
invention, they say it consists in forming the 
beax'ings for the journals with such an open- 
ing that the jom-nals may be laid in them 
without liability to work out in the operation 
of the rocker. Nothing is said about having 
invented any one or more of the elements of 
the combination, and it is not perceived that 
there is anything in the testimony to justify 
any such theory. Four patents were intro- 
duced by the .respondent, as showing that the , 
first named complainant was not the original 
and first inventor of the improvement de- 
scribed in the patent on which this suit is 
founded, and they will be separately consid- 
ered in the order in which they were pre- 
sented at the argument 

ileference is first made by the respondent to 
the patent of Benjamin Lapham, as support- 
ing the defense that the improvement in ques- 
tion was known and used prior to the alleged 
invention of the complainant, but it is evident 
that the two are substantially diffei*ent in the 
most essential features of the improvement 
Lapham's invention has a bed and a rocker, 
and they are combined by means of a journal 
projecting from each, but the respective jom'- 
nals project only from one side, instead of 
projecting from both sides, as in the com- 
plainants' device. Besides, the journals in the 
former are much shorter than in the latter, 
and the arm is farther from a horizontal 
plane. These differences are palpable and 
substantial, and show that the defense of 
want of novelty in the complainants' patent 
is not sustained by anything contained in the 
Lapham patent. Strong doubts are enter- 
tained whether the Lapham invention is 
operative for any practical purpose; but it 
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is unnecessary to express any decided opinion 
upon tliat point, as it is dear that the two 
inventions are suTjstantially different in their 
characteristic features. Next patent intro- 
duced by the respondent is that of Daniel 
Barnum, which was for an improvement in 
power looms. T.-iice the patent first examined, 
it had a bed and a roclcer, but it has neither 
journals nor boxes, nor a journal-bearing nor 
box-bearing arm. Instead of journals, it has 
a pin projecting from each side of the pidier- 
staff ; but it does not turn, and can not, in any 
legal sense, be regarded as a substitute for the 
loose journals in the complainants' invention. 
Steams' patent, which is the next one to be 
considered, is substantially the same as that 
of Barnum, except that he has provided a 
friction roller to prevent the wear of the pin; 
but. the rocker may move without moving the 
roller. The pin can not properly be consid- 
ered a journal, while the friction of the rocker 
npon the roller is greater than the friction 
of the roller upon the pin. The latter, to a 
certain extent, may perform the office of a 
journal, but the proofs tend to show that the 
reverse is true after a short use of the 
mechanism. Properly considered, it has no 
journals, open boxes, nor a journal-bearing 
arm, and consequently lacks one of the ele- 
ments of each of the respective combinations 
in the patent on which the suit is founded. 
Extended remark in respect to the patent of 
Rensselaer Reynolds is unnecessary, as he 
connected the rocker and the bed by means 
of a sti'ap, one end of which was attached to 
the under face of the rodcer, and the other in 
the groove of the bed-piece, in which the 
rodter plays when the mechanism is in mo- 
tion. Reynolds' patent also contains a sug- 
gestion supposed to embrace the complainants' 
invention, but it is too ambiguous to be reli- 
able, and if it were less so, it would be in- 
sufficient to support the issue presented by the 
respondent, as there is no proof that any such 
device was ever made before the original let- 
ters patent were granted in tliis case. 

Argument for the respondent also is that 
the reissued letters patent are not for the 
same invention as that described in the speci- 
fication of the original letters patent. Fraud 
in procuring the reissues is not alleged, and 
the rule is that, in the absence of fraud, such 
a defense is not open to one charged as an 
infringer, except in cases where it appears, 
by a comparison of the two patents, as mat- 
ter of law% that the reissued and original 
patents are not for the same invention. 
Nothing of the kind appears in this case, 
and therefore that defense must be over- 
ruled. 

Complainants allege infringement, and the 
burden of proof is upon them to sustain the 
allegation. "Witnesses were examined as ex- 
perts by both parties, but their opinions are 
opposed in respect to every issue involved 
in the pleadings. Respondent admits that 
he has made and sold picker-staff motions 
for looms, and that he has made and sold 
IOfed.cas. — 59 



looms containing picker-staff motions within 
the period laid in the bill of complaint, but 
he denies that he has made or sold any such, 
within that period, in imitation or infringe- 
ment of what is described and claimed in the 
complainants' reissued letters patent. 

Practically, the only question in the case 
as to infringement is, whether the model 
exhibited in the proofs as representing the 
picker-staff motions made and sold by the 
respondent, is substantially the same, or sub- 
stantially different, from the mechanism de- 
scribed and daimed by the complainants as 
their reissued patent, as the respondent con- 
cedes that he has made and sold picker- 
staff motions, so called, corresponding with 
that exhibit. 

Doubtless the main purpose of the mechan- 
ism described in the reissued patent was to 
compel that part of the picker-staff which 
strikes the shuttle to move in the required 
plane without wabbling or lateral oscillation; 
and it is obvious that the device made and 
sold by the respondent was constructed to 
accomplish the same pui*pose in substantially 
the same way. Attempt is made to show 
that the means employed are substantially 
different, but that the court is not able to 
concur in that proposition. On the con- 
trary, we find that the mechanism of the re- 
spondent's device is substantially the same 
as that described in the specification of the 
reissued patent, and we are unable to see 
that the mode of operation, is different in any 
material respect Some of the elements of 
the device are different in form, but they are 
not new, and it is clear that they perform the 
same functions as the corresponding parts 
do in the complainants' device. 

Both devices have a curved rocker, in 
which the picker-staff is fastened, and both 
have a horizontal bed, having a socket 
through which the shaft of the loom passes 
in tlie usual way. In both, the shank of the 
rocker is made hollow to receive the shaft- 
ai-m, and the rocker plays upon the hori- 
zontal bed, and the rocker is combined with 
bed by loose journals, different in form, but 
performing the same function, in substantial- 
ly the same way. Arranged, as they are, 
beneath the picker-staff and each side of the 
shank, into which the picker-staff is inserted, 
they prevent the staff from wabbling in the 
same way, and as effectually as the journals 
described in the complainants* patent But 
the respondent denies that the device made 
and sold by him contained loose journals, or 
that he employs such means to combine the 
curved rocker and tlie horizontal bed. He 
admits that he employs the rocker and a bed, 
and that they are connected or combined; 
but he insists that he does not employ loose 
journals to accomplish that purpose. 

Supported, as that theory is, by the testi- 
mony of the learned and experienced wit- 
ness, it has received the attentive considera- 
tion of the court, but, in our opinion, it can 
not be sustained, as it is dear that the com- 
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binatiou is the same as that described in the 
complainants' specification; and the pai'ticu- 
lar device in question, although different in 
form, yet performs the same function as the 
device employed in the complainants' inven- 
tion. Infringement depends not so much 
upon the form of the particular de\ice in 
question, or upon the name given to it in the 
specification by the construction, as upon the 
functions it performs, and it is well-settled 
law that if one device is employed in a simi- 
lar combination as another, and performs 
the same function in the same way, the two 
are substantially the same, although they 
may be diECerent in form, and may be known 
among mechanics by different names. 

Much of the difference of opinion between 
the expert witnesses may be explained by 
the proper application of this principle; and 
without pursuing the subject further, suffice 
it to say that by a careful comparison of the 
exhibits one with another, aided by the 
proofs in the ease, our conclusion is that the 
charge of infringement is sustained, and that 
the complainants are entitled to an interlocu- 
tory decree for an account and an injunction. 

[For an account of the report of the master, 
the opinion of the court thereupon, and the entry 
of the final decree, and appeal therefrom, see 
Case No. 5,672.] 



Case No, 5,672. 

GRAHAM et al. v. MASON. 

[5 Fish. Pat. Cas. 290; Holmes, 88; 1 O. G. 
609.] 1 

Circuit Court, D. Massachusetts. Jan. 10, 

1872. 
Patents — Isfrixgememt — Profits — ^Deduction. 

1. Where the patented invention consisted of 
a "bridle-motion" attachment for looms: Held, 
that the complainants had no I'ight to any por- 
tion of the profits which the defendant made up- 
on the looms to which the infringing mechanism 
was attached. 

2. Where a patentee is entitled to profits, he 
is entitled to any profit the infringer has made 
by the unlicensed use of the contrivance included 
in the monopoly, and of that alone without re- 
gard to profit or loss on the whole structure or 
machine of which such mechanism forms a part, 
and without recoupment for losses on other in- 
fringing mechanisms made or sold. 

3. Where the infringer has made a profit on 
one fraction of the mechanisms made and sold, 
but has met with losses on a larger fraction, so 
that a correct account of the whole operation 
would show a loss on the total manufacture; in 
such case, if the patentee, with a full knowledge 
of all the facts, should bring his bill declaring 
specifically for the infringement by the manu- 
facture only of those specified mechanisms, in 
the making and selling of which the infringer had 
made profits, he would certainly be entitled to 
recover the profits thus made. 

4. He is also entitled to such profits on a bill 
counting generally against the infringer, with- 
out offset or deduction for losses made in the 
manufacture and sale of other infringing mech- 
anisms. 

1 [Reported by Samuel S. Fisher, Esq., and by 
Jahez S. Holmes, Esq., and here compiled and 
reprinted by permission. The syllabus and opin- 
ion are from 5 Pish. Pat. Cas. 290, and the 
statement is from Holmes, 88.] 



5. Where the infringer made p. part of the 
mechanism after a oattern of his own, which 
pattern, however, was an infringement of the 
patent: Eeld, that the question of profits was 
not affected by the fact that he could make 
the infringing contrivance cheaper than ho 
could make the contrivance in the esact form 
and shape described in the patent. 

6. The rule with regard to the renovation 
and repair of licensed machines does not ap- 
ply to cases of infringement. 

7. Where the defendant had sold repairs up- 
on infringing mechanisms previously made and 
sold by him: Eeld, that he must account for 
profits on the repairs, as well as upon the orig- 
inal machines. 

8. Where the defendant had given to com- 
plainants a valuable consideration, in full, sat- 
isfaction of their rights, as against the parties 
who had purchased infringing machines from 
said defendant, but without prejudice to their 
rights as against the defendant himself: Held, 
that the amount thus paid was not a legitimate 
charge against the manufacture, and could not 
be deducted in accounting for profits. 

Exceptions to the master's report of profits 
made by the defendant [William Mason] 
from bis infringement of reissued letters pat- 
ent [No. 2,626] granted Edmund H. Graham 
and Wanton Rouse, May 27, 1867. The orig- 
inal patent [No. 30,441] was gi-anted to 
Graham October 16, 1860. 

J. E. Maynadier, for complainants. 
Benjamin Dean, for defendant 

SHEPLEY, Circuit Judge. The master re- 
ports in this ease that since the date of tlie 
last reissue of the plaintiffs' letters patent, 
May 28, 1867, the defendant "has manu- 
factured certain 'bridle-motions,' " being the 
same mechanism pronounced by the com't 
to be an infringement of the plaintiffs' patent 
in this case; and he annexes an account of 
the profits resulting from this manufacture, 
in a schedule marked A, making a part of 
his report The master fm-ther reports that 
the defendant made and sold said "bridle- 
motions" after said reissue, with and as a 
part of looms manufactm*ed in his establish- 
ment; that the profits resulting from the 
manufactm-e of said "motions," so sold, have" 
mingled with the profits of the manufacture 
of said looms. The cost of making said 
looms dm-ing the time under inquiry was 
$59.63, including said "bridle-motion." The 
cost of making said motions was forty-five 
and one-half cents each, or ninety-one cents 
for each loom. The profit resulting from 
the manufactm-e of said looms complete with 
said "bridle-motion" was .^5.64 for each loom. 

Defendant contended that the plaintiffs 
were entitled to claim, as profit resulting 
from the manufactm-e of said "bridle-mo- 
tions" when sold with the looms and as a 
pai-t thereof, only a sum that would bear 
the same proportion to said sum of $5.64, the 
whole profit, that ninety-one cents, the cost 
of the pair of "bridle-motions," would bear to 
?59.63, the cost of the whole loom, which 
would be eight and six-tenths (8 6-10) cents. 
The master declined to adopt that rule, and 
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on that ground the defendant excepts to his 
report 

In the opinion of the court, the rule con- 
tended for by defendant was clearly errone- 
ous. The complainants had no right to any 
portion of the profits which the defendant 
made upon the looms to which the infrin- 
ging mechanism was attached. Although in 
the case of Seymour v. McCormicIi, 16 How. 
[57 U. S.] 480, the com-t was called upon to 
adjudicate upon the question of damages in 
an action of law for the infringement of the 
patent, much of the reasoning of the court, 
and many of the distinctions there laid 
down, are equally applicable to the deter- 
mination of questions of profits, recoverable 
by bill in equity. Especially applicable are 
the two illusti'ations adverted to by the dis- 
tinguished justice of the supreme court of 
the United States, who delivered the opinion 
in that case. The unauthorized use of 
Stimpson's patent turnout on a railroad 
would not involve a liability to account for 
the profits of the road; nor could the profits 
made by the railroad in the ease of the in- 
fringing turnout be measm-ed by any as- 
certained ratio of the profits on the road. 
The patentee of a steam-whistle or a cut-ofC 
is not entitled to all the profits made on the 
manufacture of a locomotive engine by one 
who may have used his improvement with- 
out his license. So, if the manufacturer of 
the locomotive engine has sold it at a high- 
er price than he would without the addition 
of the patented cut-off or whistle, or if he 
has in any way made a saving of expense 
or a profit to himself by the piracy of the 
patented improvement, the patentee is enti- 
tled to recover that profit without regard to 
the fact that the infringer has made no profit 
on the manufacture and sale of the whole 
machine to which he has attached the pat- 
ented contrivance or mechanism. 

In mailing up the account of profits, the 
master sometimes takes into accoimt the cost 
of the whole number of infringing mechan- 
isms or contrivances made by the defendant, 
and the proceeds of all the sales, and gives 
the patentee the net profits on the whole 
amount manufactured. This woidd be a cor- 
rect rule in some cases, but it would not be 
just to the patentee in cases where the in- 
fringer had made profits on one fraction of 
the whole number made and sold, and, 
through defective manufactm-e or unsliillful 
management of his business, had met with 
losses on a larger fraction, so that a correct 
account of the whole operation would show 
a loss on the total manufacture. In such a 
case, if the patentee, with a full knowledge 
of all the facts, should bring his bill declar- 
ing specifically for the infringement only by 
the manufacture of those specified mechan- 
isms in the maldng and selling of which the 
infringer had made profits, he would cei*tain- 
ly be entitled to recover the profits thus 
made. It is not easy to see why he is not 
entitled to such profits in a bill counting gen- 



erally against the infringer without offset 
or deduction for losses made in the manu- 
facture and sale of other infringing mech- 
anisms. 

It must be apparent to the most superficial 
observer of the immense vai'iety of patents 
issued every day, that there can not, in the 
nature of things, be any rule of damages or 
any rule for estimating profits which will 
equally apply to all eases. The mode of es- 
timating profits or damages must necessarily 
depend on the peculiar nature of the monopo- 
ly granted. Seymour v. McC!ormick, before 
cited. Where the patentee is entitled to 
damages, the rule must be so modified as to 
afford him indemnity and give him the ac- 
tual damage he has suffered by the infringe- 
ment. Where he is entitled to profits, he is 
entitled to any profit the infringer has made 
by the unlicensed use of the conti-ivance in- 
eluded in the monopoly, and of that alone, 
without regard to profit or loss on the ^vhole 
structure or machine of which such mechan- 
ism forms a part, and without recoupment 
for losses on other ^Infringing mechanisms 
made or sold. The mode of computation 
adopted by the master in this case appears 
to have been correct and just; and the ex- 
ception to his report, because he did not 
adopt the rule contended for by the defend- 
ant, is overruled. 

Exception is also taken to the master's re- 
port because he reported ?451.56 as the profits 
on 414 "bridle-motions," sold separately from 
looms, while defendant contends that a por- 
tion of those profits were due to the defend- 
ant's use of a pattern of his own making; 
also, because he reported as profits the sums 
of ?21S.89 and §576.75 on parts of "bridle- 
motions" sold to repair and restore other 
"bridle-motions," once estimated by the mas- 
ter, and also for the reason that the profits 
were increased by the use of a pattern made 
by the infringer. As the motions and parts 
of motions were all infringements, and the 
pattern made by the defendant was an in- 
fringement, the profits allowed were only on 
infringing mechanisms. It does not affect 
the question of profits because the infringer 
could make his infringing contrivance cheap- 
er than he could make the contrivance in the 
exact form and shape described in the patent. 
Nor does the rule with regard to the renova- 
tion and repair of licensed machines apply to 
eases of infringement. The report of the 
master as to these .items is sustained, and 
the exception overruled. 

The remaining exception of the defendant 
to the master's report is because the master 
refused to allow, in reduction of the defend- 
ant's profits, the sum of one thousand dollars, 
paid by the defendant according to the terms 
of a paper annexed to the report, and marked 
"D." It appears that the patentee, being 
about to proceed against the persons and 
corporations who were using the "bridle-mo- 
tions" purchased of Mason, the defendant; 
to prevent them from being harassed by such 
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suits, the defendant paid, and the complain- 
ants received, the sum of one thousand dol- 
lars in fuU satisfaction of the complainants' 
right to recover against the persons and cor- 
porations "Who were using the "bridle-mo- 
tions" purchased of the defendant, and as a 
tariff for the future use of such motions. 
But it was expressly stipulated and agreed, 
in the paper marked "D," "that this settle- 
ment does not affect in any manner our (the 
complainants') right to recover profits or 
damages from Mr. Mason for his infringe- 
ment of said patent, and that the suit of 
Graham v. Mason shall proceed precisely as 
if this settlement never had been made." 
The master was correct in refusing to de- 
duct this sum, received under this agree- 
ment, from the profits, or adding it to the 
cost of manufacture. The exception is there- 
fore overruled. The complainants' excep- 
tion to the master's report is also overruled 
for reasons already stated. 

The master's report is approved. Final de- 
cree to be drawn up and submitted to the 
court for the amount of profits (§3,329.40), 
according to schedule "A," annexed to the 
master's report, with costs. Decree accord- 
ingly, 

[NOTE. See .Case No. 5,671. 

LA final decree having been entered in ac- 
cordance with the opinion of the court as 
above expressed, an appeal therefrom was tak- 
en to the supreme court. Strong, Justice, in 
an opinion filed,— 23 Wall. (90 U. S.) 261,— af- 
firmed the principles enunciated in the court be- 
low concerning the validity of the patent and the 
fact of its infringement. 

[The decree of the court below was reversed, 
however, on the ground of errors in the ac- 
counting. It was held that, as the defendant 
had cheapened the cost of producing the pick- 
er-staff motion by an invention of his own, he 
was entitled to a corresponding credit in the 
ascertainment of the profits which the master 
had not allowed him. Where he had sold the 
infringing picker-stafiE motion, both separately 
and in a form where they were attached to 
looms, it was held that the true measure of 
damages should be the price of those sold sep- 
arately, and not a price proportioned to the in- 
creased value of the loom and attachment com- 
bined. 

[The amount of the decree was fixed as fol- 
lows: 

Profits on brldle-motioDB sold on looms S1,81U .'50 

" 414 pairs sold separately 243 28 

'• 2UTJ " " " 175 33 

" " beds sold IKS 68 

•• " rockers sold separately 471 49 

$2,877 45] 
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Case 'No. 5,673. 

GRAHAM V. MEYER. 

[4 Blatchf. 129; i 15 Leg. Int. 25.] 

Circuit Court, S. D. New York. Jan. 13, 1858. 

Tort— Ratification by Partner — Lis Pesdens. 

1. A tort committed by one partner will not 

bind the partnership or the other copartner, un- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



less it be either authorized or adopted by the 
firm, or be within the proper scope and busi- 
ness of the partnership. 

2. If a conveyance of property be made to a 
partnership, composed of two persons, as se' 
curity for a usurious loau of money made by 
one of the partners, without the knowledge of 
the other, such loan being made in the state 
of New York, and such loan and conveyance 
being unlawful and void by the laws of the 
state, the loan and conveyance cannot be re- 
garded as within the proper scope and business 
of the partnership, so as to make the ignorant 
partner liable, in an action of tort, for the vio- 
lation of law by his copartner. 

3. To make him liable, it must appear that 
he authorized or ratified the transaction. 

4. When a suit in equity and a suit at law 
are pending between the same parties for the 
same matter, one cannot be pleaded in abate- 
ment or in bar of the other; but the court of 
equity will, sometimes order a stay of proceed- 
ings in one, until the other is determined. 

[Cited in Seymour v. Malcolm McDonald 
Lumber Co., 7 C. C. A. 593, 58 Fed. 961.] 

5. In this case, the defendant in the suit at 
law was not a party to the suit in equity, both 
suits being in this court; and this court denied 
a motion made by the defendant in the suit 
at law, to compel the plaintiff to elect which 
suit to pursue. 

[Cited in Seeley v. Missouri K. & T. Ry. 
Co., 39 Fed. 255.] 

This was an action of trover, to recover 
the value of certain steamships claimed to 
have been wrongfully converted by the de- 
fendant [Lewis H. Meyer] to his own use. 
The amount demanded as damages was 
§400,000. An order was made holding the 
defendant to bail in the sura of $360,000, 
and he was held for that amount. The 
plaintiff [John Graham], in his affidavit, up- 
on which the order to hold to bail was found- 
ed, set forth the following facts; that the 
plaintiff, on the 5th of December, 1855, was 
the owner of the steamships Ocean Bird and 
St Lawrence, and of one undivided third 
part of the steamship United States [or Mexi- 
co],2 all of the value of ¥400,000; that, on 
the last-mentioned day, the plaintifC bar- 
gained and agreed with the firm of Meyer 
& Stucken, of which firm the defendant was 
a member, to loan to the plaintiff §100,000, 
for the space of ^our months, for the loan 
and forbearance of which the plaintiff agreed 
to give to Meyer & Stucken, and they agreed 
to receive from the plaintiff, the sum of 
§20,000; that, to secure them for the pro- 
posed loan, the plaintiff conveyed to them 
the steamships, by bills of sale absolute on 
their face; that, in pursuance of said agree- 
ment, the plaintiff received from them about 
§80,000; that, although the plaintiff, fre- 
quently, before and after the expiration of 
the four months, offered to pay to Meyer & 
Stucken the sum so received from them, and 
the sum so agreed to be paid for the loan 
and forbearance thereof, and demanded a 
reconveyance of said steamships, yet they 
had refused to reconvey and deliver up the 
same to the plaintiff, and had converted the 

2 [From 15 Leg. Int. 25.] 
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same to their own use. A motion was now 
made by the defendant, to be discharged on 
common bail, or for a mitigation of ■ the 
amount for which he was held. The plain- 
tiff had also brought a suit in equity, to 
which the defendant in this suit was not 
made a party, against Stueken, (the defend- 
ant's partner in said firm of Meyer & Stuek- 
en,) and others, to recover said vessels, or the 
value thereof, and the defendant in this suit 
now made a motion, to compel the plaintiff 
to elect whether he would prosecute this 
suit or such suit in equity, and that, on such 
election, all proceedings be stayed in the 
other suit, until the final determination of 
the suit elected to be prosecuted. 

Charles O'Conor, for plaintiff. 
James T. Brad3' and Gilbert Dean, for de- 
fendant 

INGERSOLL, District Judge. The trans- 
action out of which this suit arose is said 
to have taken place in the city of New York; 
and as, by the laws of the state of New York, 
all conveyances for the security of a usuri- 
ous loan of money are absolutely void, and 
the party making a conveyance of personal 
propei-ty for the security of a usurious loan 
of money has a right to proceed, in an action 
of trover, against the party receiving the 
property as security, if he converts it to his 
use, it follows, as the defendant is charged 
in the affidavit with making the usurious 
loan, with receiving the steamships as a 
security for such usurious loan, and with re- 
fusing to deliver them up to the plaintiff, up- 
on a demand being made for the same, that 
there is a good cause of action shown in the 
afiidavit; and, if the allegations in the affi- 
davit are true, the plaintiff has a right to re- 
quire that the defendant be held to bail. 
An order was -thereupon made to hold him to 
bail; and, as disinterested witnesses swore 
that the steamships were worth the sum of 
§360,000, the defendant was ordered to be 
held to bail in that amount. 

The facts upon which the motion now 
made in respect to bail is founded, admit of 
little or no doubt On the 5th of December, 
1855, tlie defendant and one Stueken were in 
partnership, under the name of Meyer & 
Stueken. They have ever since been, and 
now are, in partnership. At the last-men- 
tioned date, the defendant was in Europe. 
For some considerable time before then he 
had been in Europe, and he continued to be 
there from the 5th of December. 1855, to 
about the middle of October, 1857. On the 
5th of December, 1855, Stueken advanced to 
the plaintiff a sum of money amounting to 
at least ?S0,0OO. On the same day, he took 
an absolute bill of sale of the ships in ques- 
tion, in the name of Meyer & Stueken, and 
took possession of the same, with the consent 
of the plaintiff. The transaction pui-ported 
to be an absolute sale of the steamships, up- 
on a valuable consideration paid. The plaiuj 



tiff insists that it was, in reality, a usurious 
loan of money, and that the ships were trans- 
ferred as a security merely for such usurious 
loan of money. Stueken. insists that there 
was no loan, and that the transaction was an 
absolute sale of the ships, for a valuable 
and adequate consideration iiaid. In con- 
sidering the motion now made, I will as- 
sume that the transaction between the plain- 
tiff and Stueken was a usurious loan of 
money; that the transfer of the steamships 
was, in reality, merely a security for such 
'loan of money; and that Stueken would be 
liable to the plaintiff, in action of trover, 
for the value of the ships. I do this merely 
for the purposes of this case, and without 
intending to intimate what, in my opinion, 
was the true nature of the transaction be- 
tween the plaintiff and Stueken, as there is 
no necessity for me to determine what its 
true nature was, to dispose of the motion 
now under consideration. The question then 
is presented— would the defendant, upon this 
assumption, upon the facts as they now ap- 
pear, be liable to such action? 

The ships were sold by Stueken in the 
month of May, 185G, for $180,000, he before 
that having been obliged to pay about $70,- 
000 to satisfy certain liens upon them. Up 
to the time of the commencement of this suit, 
the defendant never, to his knowledge, saw 
the plaintiff, and never personally made any 
loan of any kind to him, or had any transac- 
tion or dealing with him. No demand has 
ever been made personally on the defendant 
to deliver the steamships to the plaintiff, or 
to account for the same to the plaintiff, or to 
pay the value of the same to him. The de- 
fendant was not consulted In reference to the 
transaction between the plaintiff and Stuek- 
en, and the contract between them was nego- 
tiated and concluded when the defendant 
was absent in Europe, and he had no knowl- 
edge in reference thereto. The defendant 
knew nothing of any usurious transactions 
between the plaintiff and Stueken, if any 
took place. There is no evidence that, prior 
to the commencement of the plaintiff's sui^ 
the defendant was ever informed that the 
plaintiff claimed that the transaction be- 
tween him and Stueken was a usurious one. 
The defendant never authorized any usurious 
transaction between his partner, Stueken, 
and the plaintiff; and, as he knew nothing 
of any usm*ious transaction between the 
plaintiff and his partner, Stueken, at the time 
it took place, and, as there is no evidence 
that he ever was, prior to the commencement 
of the plaintiff's suit, informed of any such 
usurious transaction, it cannot with truth be 
said that he ever ratified any such usurious 
transaction, if, in point of fact, it ever ex- 
isted. 

What the particular terms were of the ar- 
ticles of copartnership between the defend- 
ant and Stueken, does not appear. We know, 
however, that it was a partnership for a law- 
ful purpose. It is to be presumed, therefore. 
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that the articles were such as ordinarily ex- 
ist between partners engaged in lawful busi- 
ness. By such articles, one partner does not 
authorize the other to engage in unlawful 
business. Tlie law of New York makes it 
unlawful to loan money at a usurious rate of 
interest The law declares that all convey- 
ances made to secure any usurious loan shall 
be absolutely void, and that no title shall be 
transferred by any such conveyance. It also 
declares, that when the party borrowing goes 
into a court of equity, to recover back the 
property conveyed as security for the loan, 
he shall not be obliged to tender or pay the 
actual amount received, and that he may ask 
for equity, without offering to do equity. The 
transaction, as claimed by the plaintifC, be- 
tween him and Stucken, was, therefore, an 
unlawful one, disastrous in its consequences, 
and highly prejudicial to the interest of the 
defendant, if he is to be bound by it; and the 
partnership articles cannot be invoked to au- 
thorize Stucken to make the defendant liable 
for a tort committed by Stucken, either in his 
own name individually, or in the name of 
the copartnership. 

A tort committed by one partner will not 
bind the partnership or the other copartner, 
unless it be either authorized or adopted by 
the firm, or be within the proper scope and 
business of the partnership. Story, Partn. 
§ 168, A tort, an act in violation of a par- 
ticular statute law, and attended with a for- 
feiture, is not within the proper scope and 
btisiness of a partnership entered into for 
lawful pm'poses. Therefore, to make the 
defendant liable in an action of tort, for 
this violation of law on the part of Stuck- 
en, it must be made to appear, by some oth- 
er evidence, that he either authorized it or 
ratified it. It has already been shown that 
he never authorized it; and as, up to the 
time of the commencement of this suit, 
there is no evidence that he was informed 
of any violation of law, he could not have 
ratified any violation of law. Collyer, in 
his treatise on Pai*tnership, (page 252, Ed. 
1854), says, that if one of two bankers in 
partnership commits usury, the innocent part- 
ner should not be liable to an action for pen- 
alties or damages. By the laws of New 
York, a usurious loan is unlawful, and the 
penalty of the forfeiture of the goods at- 
tempted to be conveyed as security therefor, 
is prescribed as a consequence. "Where one 
having an apparent right to convey personal 
property executes a conveyance of it to a 
partnership, and the same is taken posses- 
sion of by one of two partners, a demand by 
the true owner having the right of possession, 
upon one of the copartners, and a refusal by 
him, is evidence of a conversion by the other 
copartner, Nisbet v. Fatten, 4 Eawle, 120; 



Mitchell V, Williams, 4 Hill, 13, But such a 
demand and refusal is not a conversion by 
the other copartner. It is only evidence of a 
conversion, not conclusive evidence, but 
prima facie merely, which may be rebutted 
by other evidence; and, when it is rebutted, 
it will not be effective to show that there has 
been a conversion by such other copartner. 

This view of the motion now under consid- 
eration settles the question, that the defend- 
ant should not be held to bail, to answer the 
demand in this suit An order must, there- 
fore, be entered, vacating the order hereto- 
fore made, holding him to ball in the sum of 
$300,000, and that he be discharged on com- 
mon bail. 

In June, 1856, the plaintiff brought his suit 
in equity against Stucken and other parties, 
for the recovery of the ships in question, or 
the value thereof. The defendant was not 
made a party to that suit in equity. He was 
out of the country when it was instituted, 
and could not be served with the subpoena. 
There was a prayer, however, in the bill, that 
he might be made a party, should he return 
to this country. He has never been made a 
party. 

A motion is now made by the defendant, 
that the plaintiff be compelled to elect which 
suit to pursue, whether the suit in equity or 
the suit at law; and that all proceedings in 
the other be stayed, imtil the final determina- 
tion of the suit elected to be pursued. When 
a suit in equity and a suit at law are pending 
between the same parties, for the same mat- 
ter, cause and thing, one cannot be pleaded 
in bar or in abatement of the other. But, 
notwithstanding this, the court of equity will 
sometimes order a stay of proceedings in one, 
until the other is determined. 

The defendant in this suit is not a party 
to the suit in equity. His interest cannot 
be affected by the determination in that suit 
A determination against the plaintiff in that 
suit will not deprive him of the right to pur- 
sue the defendant in this, Tlie determina- 
tion in that case can have no effect upon this. 
The motion to compel the plaintiff to elect 
which suit to pursue, and that the proceed- 
ings in the other may be stayed, must, there- 
fore, be denied, 

[The proceedings upon the bill In equity were 
heard before Nelson, Circuit Justice, and re- 
lief was decreed the plaintiff in the sum of 
?200,000, with interest. Case No, 5,675, Dur- 
ing the progress of these proceedings a writ of 
ne exeat was applied for against Stucken, but 
refused. Id, 5,677.] 
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Case No. 5,674. 

GRAHAM v. PENNSYLVANIA INS. 00. 

[2 Wash. 0. C. 113.] t 

Oircuit Court, D. Pennsylvania. Oct. Term, 

1807. 

INSHKANCE— PniZE— COKSTRUCTIOX OF TkEATY — 

EvinENCE — Ikvoice. 

1. Insurance on goods on board the Concord, 
at and from herport or ports, place and places 
of loading in Honduras, to Liverpool; war- 
ranted free from loss in consequence of, or de- 
tention on account of, any illicit or prohibited 
trade. The vessel was captured in the Bay of 
Honduras, by a British vessel, as prize; on the 
allegation that she was taking on board ma- 
hogany of larger dimensions than was allowed 
to American vessels; and while on her passage 
to Jamaica, she, witJi the capturing vessel, was 
lost 

2. Privileges given to vessels to cut ma- 
hogany, under the treaties between Spain and 
England, of 1762 and 1783. What is the. proper 
construction of those treaties, and of the proc- 
lamations and laws relative to the trade under 
them, which have been issued or ordained by 
the English government, 

3. It is no objection to giving in evidence a 
bill of loading and invoice, which have been 
made out after the usual and regular time, if 
the circumstances under which the vessel and 
master were, prevented their being made out 
at the common period. 

4. The invoice of the cargo is, against the 
general principles of evidence, uniformly ad- 
mitted as prima facie evidence of the value of 
the cargo; and no more. It is not necessary to 
show its* correspondence with the books of the 
party producing it 

This was an action upon an open policy, 
dated the 16th of February, 1805, tinderwrit- 
ten by defendants for 10,000 dollars, on goods 
on board the Concord, at and from her port or 
ports, place or places of loading, in Hon- 
duras, to Liverpool; warranted by the as- 
sured free from any charge, damage, or 
loss, which may arise in consequence or a 
seizure or detention of the property, for or 
on account of any illicit or prohibited trade. 
The insurance was declared to be on ma- 
hogany and dye-woods. The vessel was 
American, chartered in Philadelphia, in Sep- 
tember, 1804, for this voyage, by the plain- 
tiff, a British subject, resident within the 
limits of the British settlement in Honduras. 
She arrived at Honduras in November, 1804, 
and proceeded tP BelUze, within the British 
settlement, where she toot in a quantity of 
logwood, and then fell down to the Rio 
Grande, without the English limits, and with- 
in those of Spain, carrying a sworn measm'er 
from the Bellize; and there took in more 
than half her load of mahogany, which gen- 
erally exceeded twenty inches diameter, in its 
largest dimensions. Before she had com- 
pletely taken in her load of mahogany, and 
whilst engaged in doing so, she was, on 
the 27th of January, 1803, captured by a 
British vessel, as prize; the alleged reason 

1 [Originally published from the SISS. of Hon. 
Bushrod "Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.} 



was, that she had on board mahogany of a 
larger size than was permitted to be ex- 
ported by the regulations of the British set- 
tlement at Hondm-as. After the seizure, 
there being a part of the mahogany along- 
side for completing of the loading, it was 
taken in, by permission of the captor. The 
prize was first carried to Bellize, and thence 
proceeded with the captm'ing vessel to Ja- 
maica; but on her passage thither, both ves- 
sels were lost on the Florida coast, on the 
6th of March. 1805. 

Some evidence was given of a usage for 
the settlers within the British part of Hon- 
duras, to cut and export mahogany from 
the Spanish territory, sending cutters and 
sworn measurei'S to aid in the business. 
When the Concord first left the Bellize, she 
received, from the superintendent there, a 
clearance for the logwood, and for a blank 
number of feet of mahogany, (for at that 
time she had none on board;) with a permit 
to carry the same to Liverpool; and a certifi- 
cate, that bond had been given by the said 
Graham that he was a British subject, and 
would carry his said cargo- to Liverpool, and 
not land it in the United States. By the 
treaty of 1762, between Spain and England,- 
the former ceded to the latter the right of 
cutting and exporting logwood from a cer- 
tain district of cotmtry on the Bay of Hon- 
duras; and, by the treaty of 1783, the limits 
of this settlement are fixed, extending from 
Rio Hondo on the north, and Sibor on the 
south, including the Bellize within those 
limits. The convention of 1786, between 
these powers, extends the privileges before 
granted to the cutting of all other woods 
within that settlement, and gathering the 
natm-al fruits of the earth; but not to the 
cultivation of lie land, or the erecting of 
manufactories. The treaty of 1783, contain- 
ed an express reservation of the sovereignty 
of Spain over this territory; and the con- 
vention of 1786 stipulates, when wood should 
become scarce within the British settlement, 
that the settlers may cut it without their 
limits, paying a just price therefor. 

The government of the British settlements 
is vested in a superintendent, appointed by 
the crown, who appears to imite legislative, 
judicial, and executive powers within the 
same; but who acts under instructions from 
the king in council, previously given, or by 
his approbation, afterwards given, to his acts. 
On the 14th of July, 1804, the superintendent 
issued his proclamation, reciting that ma- 
hogany exported from that settlement to 
America, is limited, by instructions of his 
majesty, to seventeen inches diameter, and 
that an application had been made to him, 
by the magistrates of the settlement, and a 
committee, to extend the permission to the 
diameter of twenty inches. He therefore de- 
clai-es, that all vessels trading from any place 
in the Bay of Honduras, where British set- 
tlers are permitted to cut mahogany, to any 
part of the United States, may take on board 
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and cari-j- away mahogany, not exceeding 
twenty inclies; such vessels coming to, and 
clearing out from the Bellize, and the owner 
or consignee entering into hond, not to cut 
or cany away any mahogany to the United 
States, exceeding the size tliereby allowed. 
On the nth of October, 180J:, the superintend- 
ent issued a second proclamation, reciting, 
that by his former proclamation of the 14th 
of July, mahogany, not more . than twentj- 
inches, was permitted to be shipped on board 
American or foreign bottoms, which permis- 
sion had been highly disapproved by the com- 
mander-in-chief of Jamaica and its depend- 
encies; therefore it is ordered, that ma- 
hogany, measuring more than seventeen in- 
ches, will not be permitted to be exported 
from this settlement in any American or 
foreign vessel. 

It appeared by the depositions of a num- 
ber of witnesses, then resident in the British 
limits of Hondiu'as, and who had long re- 
sided there, that they knew and had heard 
of no act of parliament, orders or instruc- 
tions of the British government, forbidding 
the exportation of mahogany of any size 
from that settlement to Great Britain; and 
many of them stated, that such were their 
situations, that had any such ever issued, 
they must have known it; and that in that 
trade, and in this respect, they knew of no 
difference between Britigh and" foreign ves- 
sels. 

The right of tlie plaintiff to recover, was 
opposed upon two grounds: first, that the 
wai'ranty was not complied with; and sec- 
ondly, that a deviation was committed. On 
the first, it was argued, that though in fact 
the mahogany, the article prohibited on ac- 
count of its size, was taken in without the 
British limits, yet tlie vessel? having receiv- 
ed her regular cleai'ances and permit from 
the superintendent of the settlement, and 
having given bond to carry it to Liverpool, 
it must be considered as an exportation from 
that settlement, by a British subject, resi- 
dent there. If so, it was clearly prohibited 
by the general and unqualified expressions 
of the second proclamation; which interdicts 
the exportation of mahogany, above seven- 
teen inches, from that settlement, in foreign 
vessels. But, even if the exportation should 
not be considered as from that settlement, 
the having on board papers to show that this 
was the fact, was as much a breacli of the 
warranty, as if the fact had been so. It 
w^ould equally have led to a condemnation. 
If the trade was prohibited, the license of 
the superintendent and the dearance at Bel- 
lize, will not legitimate tlie transaction; since 
no part of the mahogany was on board when 
these papers were made out; and it is to be 
presumed, that when the wood should be 
taken in, it was to be of the size permitted 
to be exported. 

Secondly, there was a deviation. On this 
point it was insisted, that from the circum- 
stance of the insured being a British sub- 



ject, resident in the British settlement at 
Honduras, who could not legally trade with 
the enemies of his country; (for on the Itth 
of January, 1805, war was declared by Eug- 
I land against Spain,) and if there had not 
been war, who was prevented by the treati<'s 
subsisting between those powers, from cut- 
ting wood without the British settlement; it 
must have been understood between the 
plaintiff and defendants, when this policy 
was made out. tliat tlie risk was to com- 
mence from the loading of the vessel at a 
port in the British settlement in Honduras, 
and not Honduras generally, as expressed in 
the policy. 

Thirdly, it was contended that the defend- 
ants, at all events, are not liable to pay for 
the mahogany taken in after the capture. 
It was answered by the counsel for the plain- 
tiff, first, that if the exportation had been 
from tlie British settlement at Honduras, yet 
there was no law or proclamation which for- 
bid foreign vessels from carrying mahogany 
of any size to England. The policy of the 
British government, which was to procm-e 
for the mother country the best wood, whilst 
that of inferior quality was allowed to be 
transported to other nations, will throw light 
upon the construction of the proclamations. 
The first is confined, exclusively, to mahog- 
any, to be exported to the United States in 
any vessel. It was this permission which 
was disapproved by the commander-in-chief 
at .Jamaica, and it was on this account that 
the second proclamation was issued, redix- 
cing the size to seventeen inches, as it stood 
before the first was issued. The second 
proclamation, then, ought to be construed so 
as merely to operate as a repeal of the first, 
and not to be more extensive than it Upon 
the second point, they relied upon the w^ords 
of the policy, which extend to eveiy part of 
Hondiu-as, and which cannot b.e restricted 
now. Third; it was insisted tliat the cap- 
tain was not prevented by the captm-e from 
taking in a full cargo pm'chased, and lying 
alongside of the vessel when the seizure was 
made; and this was done with the pennis- 
sion of the captor. 

Hare, Ingersoll & Tilghman, for plaintiff. 
Bawle & Lewis, for defendant. 

^Washington, Circuit Justice, asked the 
plaintiff's counsel, if the relation back of 
the property to the capture by the abandon- 
ment, did not furnish an argument against 
the claim of the plaintiff to an indemnity for 
the cargo taken in after the capture? 

WASHINGTON, Circuit Justice (charging 
jury). This is a case of some difficulty, and 
of considerable interest. It deserved 'and has 
received an able discussion at the bar, and 
a patient examination by the court jmd jury. 
Thinking that the cause must turn entirely 
upon the warrant}-, we will at once clear it 
of the other subjects which have been pre- 
sented to our consideration. It has been in- 



[10 Fed. Cas. page 937] 



(Case No. 5,674) GRAHAM 



sisted, tbat the policy was avoided by a devi- 
ation from tlie voyage insured. This point 
is not to be maintained. The words o£ the 
policy are plain, general, and unqualified. 
The places at which this vessel was to take 
in her load, are stated to be in Honduras. 
All parties knew that tbis expression com- 
prehended the whole of' tbe Spanish posses- 
sions on the Bay of Honduras, as well as the 
small portion on the bay possessed by the 
Britisb. Had they intended to confine it to 
that part, nothing could have been more easy 
or niore natural, than to bave inserted words 
to express such intention. There is notbing 
on the face of instrument itself, or in tbe 
evidence, wbich can warrant the position, 
that they meant difEerently from wbat their 
language declares; and it would be a dan- 
gerous experiment, in such a case, to leave a 
certain and safe guide, witb which the lan- 
guage of the parties f urnisbes us, to wander 
in the unsatisfactory field of conjecture, as 
to their probable meaning. No aid can be 
drawn from the situation of tbe plaintiff, or 
from tbat of his countiy, in relation to Spain. 
» Though a resident in the Britisb settlement, 
it did not follow that if others took wood 
from the Spanish port, he should- uot do so: 
and indeed it appears, that it was common 
for vessels to fall down from the Eellize, and 
to take in their mahogany at Golden River, 
or Rio Graiide, as was done in this case. 
This custom, if it is sufficiently px'oved to 
your satisfaction, ought to bave been known 
to all parties, and not being excepted against, 
affords a strong reason for believing tbat 
they did not mean to 'restrict the places of 
loading. 

Tbe next question is, bas the warrant been 
complied with? It struck the court during 
the trial, and we have hinted it to the bar, 
that tbis jnight probably be objected to as 
nn illicit trade, being repugnant to a general 
principle of English law, if carried on by a 
Britisb subject, with a dependency of Spain 
during war, or repugnant to the treaties be- 
tween England and Spain, if it took place 
during a time of peace; for, as war was de- 
■clared on tbe lltb of Januaiy, ISOo, and she 
took in part of her load before, and part aft- 
er that period, it might be well to consider 
the relative situation of tbe two countries 
iit those periods. But, upon reflection, tbere 
does not appear to be mucb weight in those 
-objections. There was in fact no trading 
witb the Spanish part of Honduras; but tbe 
wood was cut and taken, so far under tbe 
authority of the superintendent of the Eng- 
lish settlement, that wood-cutters and sworn 
, measurers were sent down with the vessels. 
If then the wood was taken in time of peace. 
It was permitted by an article of the con- 
vention of 1786, when wood should become 
scarce in the British settlement; and as it 
appears by tbe evidence, that tbe Concord 
did no more than bad been practised before, 
it is fair to presume tbat tbe event bad taken 
place on which tbis rigbt migbt be exercised, 



and that it was tolerated on tbe part of 
Spain. And this is in no small degree 
strengthened by the circumstance mention- 
ed at the bar, that tbis conduct of the British 
settlers is not to be found in the list of com- 
plaints, set fortb in the manifesto issued by 
Spain, on the breaking out of the war. If, 
on the otber band, the wood was taken dm*- 
ing tlie war, it was no more tlian tbe exer- 
cise of a belligerent right, and therefore 
not within the words of this wari-anty. 

We come now to the p6int of real difficulty, 
was the ti*ade in wbich tlie vessel was con- 
cerned, prohibited by any regulations of tbe ' 
British government, or of this settlement at 
Honduras? To get regularly at tbis ques- 
tion it wiU. be necessary to settle wbat is tbe, 
true meaning of the engagement, wbich, by 
tbis warranty, the assured takes upon him- 
self. We think it quite clear, that be takes 
upon bimself tbe risk of losses which arise 
from illicit or prohibited trade, and seizure 
or detention made or caused on tbat account, 
An illicit trade, unaccompanied by a seizure, 
or an imfounded seizure for a supposed il' 
licit trade, where none took place, will not 
affect bis right to indemnity. Tbe clause re- 
specting illicit trade, varies in different poli- 
cies. In Church v. Hubbart [2 Cranch (6 TJ. 
S.) ISS], the warranty was against seizures 
by the Portuguese for illicit trade with them. 
In this, it is more general; but in both, the 
two circumstances of seizure and illicit trade 
must concur. In the general plunder of neu- 
tral commerce, which has taken place dur- 
ing the late and present wars, where seiz- 
lu'es liave been made upon the most frivolous 
pretences, no person wishing to be protected 
by a policy, would be satisfied witb an in- 
demnity to depend upon the fact of a seizm-e 
for tbe alleged cause of being engaged in a 
prohibited trade, if in fact the trade was 
fair; and though it should be illegal, still, if 
tbis was not the cause of the loss, there can 
be no good reason why the insm*er might not 
agree to indemnify. In this case, however, 
the Concord was seized and detained on ac- 
count of a prohibited trade, and the question 
will be, was the trade prohibited? Upon 
what footing did tbis trade stand, at tbe 
time when the proclamation of the 14th of 
July was issued? So far as we can judge 
from the evidence laid before us, no vessel,- 
either foreign or Britisb, could export ma- 
hogany more than seventeen inches in di- 
ameter to the United States, though it might 
be exported of any size, and in any vessel, 
to Great Britain. The recital of his majes- 
ty's instructions in the fii'st proclamation, 
must be considered as evidence of tbe first 
part of this position; and tbe latter seems 
to result from the following considerations. 
It may, in the first place, be presumed, be- 
cause no regulation to the contrary, either 
by act of parliament, instructions from the 
king, or regulations of the superintendent, 
has been even stated; and it is admitted that 
the navigation laws of England do not ex- 
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tend to this settlement Secondly; this dis- 
tinction between the exportation of mahog- 
any to England and to other countries, seems 
to be perfectly consistent with a sound poli- 
cy, and particularly with the policy of Eng- 
land, a manufacturing nation. For, though 
she would, in order to give a preference to 
her own manufactories, permit only wood of 
an inferior quality to be exported to the 
United States, she would, for the same 
reason, encourage that of a large size to be 
sent to Great Britain, without regarding the 
character of the vessel in which it >Vas 
» brought; unless, indeed, it had been pro- 
hibited altogether in foreign vessels, which 
was not the ease. 

But, thirdly, we have the declaration of 
many witnesses, who have long resided in 
that settlement, that they never knew or had 
heard of any law or regulation, which made 
a difference between foreign and British ves- 
sels exporting mahogany to England; and 
that if any such had existed, they must, from 
their situations, have known it. This evi- 
dence is very strong indeed, and, being un- 
opposed, seems to warrant us in believing, 
that the exportation of mahogany of any size 
was permitted in any vessel, if carried to 
England. But there was an express prohibi- 
tion to carry mahogany, exceeding seventeen 
inches, in any vessel, to the United States. 
This, by the by, proves that it was not the 
character of the vessel, but the place to 
which the wood was carried, which entered 
into the policy of the government on this 
subject This being the state of the trade 
in July, 1804, the superintendent, on the 14th 
of that month, issued his proclamation, and 
in opposition to his instructions, permitted 
the exportation of mahogany, not exceeding 
twenty inches, in any vessel of the United 
States. On the 11th of October, 1S04, he 
issues his second proclamation, misreeitirig 
the purport of the first as if it had extended 
only to foreign vessels, going with wood to 
any part of the world; and stating the dis- 
approbation of his government of the per- 
mission granted by that proclamation, he for- 
bids the exportation of mahogany, above 
seventeen inches, from that settlement, gen- 
erally; without confining the exportation to 
any particular place. It is the generality of 
the expressions in this proclamation, which 
creates difficulty in the cause. It must be 
admitted, that, taking the words literally, 
they comprehend an exportation in a foreign 
vessel to England, as well as to the United 
States; and the question is, whether the 
instrument ought upon legal and rational 
principles, to be so construed. The difficulty 
is increased by the misrecital of the first 
proclamation, so as to induce an argument 
that it was not the proclamation, but the re- 
cited permission, which was disapproved. 
But there are nevertheless, the strongest 
reasons to conclude, that the reference was 
intended to be the proclamation. The date 
of. the first proclamation is correctly stated. 



and it does not appear that any other of that 
date, or indeed of any prior date, had been 
issued respecting this trade. It is, therefore, 
rather to be presumed, that he mistook the 
purport of that proclamation, than that he 
had in view any other permission granted 
by him, except what that proclamation con- 
tained. The second professes to recite the 
first, and by stating the disapprobation which 
tlie first had received, it afi.'ords tlie truo 
cause for making the second. If the latter 
be construed as going no farther than to re- 
peal the former, it will reach exactly as far 
as the mischief, and no farther. If it be tak- 
en literally, it will go beyond the mischief, 
without an apparent cause for it, as well as 
against the policy of tne British government, 
in respect to this trade. Besides, a literal 
construction will have the effect to set up the 
proclamation, and to make it paramount to 
the existing law of the settlement; which, as 
has been stated before, tolerated the exporta- 
tion of mahogany of any size, and in any 
vessel, to Great Britain; whereas the words 
used would interdict such exportation in 
foreign vessels. 

Another strong reason against the construc- 
tion was mentioned at the bar, viz., that the 
bond, which was directed to be given under 
the first proclamation, was conditioned that 
the mahogany should not exceed twenty 
inches, permitted by the proclamation to be 
exported to the United States; but no stipula- 
tion in it extended to mahogany of any size,, 
if exported to England." On the other hand, 
the bond actually given by the plaintiff in 
this case, is silent as to the size of the wood, 
but contains an express obligation that the 
wood is to be exported to Liverpool, and shall 
not be landed in the United States; thus 
showing the sense of the government as to 
the policy, as well as to the true import of 
the regulations on this subject Upon the 
whole, then, it seems to us, that the second 
proclamation does not make this exportation 
illicit and of course that the warranty has 
not been violated. 

As there is some little diversity of opinion 
in the court respecting the third point, and 
it is of no great consequence as to the value, 
that point will be left to the jury. 

In the opening, on the part of the plaintiff,, 
his counsel offered a bill of lading, signed by 
the captain on the fifteenth of February, 1805, 
eighteen days after the capture, but before 
the loss, and before the vessel left Honduras. 
This was objected to. The court admitted 
it to go to the jury, observing that though, 
according to tlie regular course of doing busi- - 
ness, the bill of lading is given on taking in 
the cargo, and in general, if given so long 
after, as in this case, would create a suspicion 
of fraud, so as to invalidate it; yet, that if 
a fair reason can be assigned, there can be 
no ground for a charge of fraud. Such a 
reason appears in this case. The capture 
having taken place whilst the vessel was 
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taking in her load, it could not Le given in 
a regular way. Tlie handwriting of tlie cap- 
tain is proved, and as there is not such a 
ground in law, to induce a suspicion that it 
was made to serve a purpose, it ought to go 
to the jury, and the credit due to the paper 
to he left to them. Afterwards the invoice, 
hearing date the 17th of February, was offer- 
ed, and objected to. It appeared that the 
paper was enclosed by the plaintiff to his 
correspondent in this city, in a letter dated 
the 20th of February, 1805. It was argued 
in support of the objection, that it ought to 
be proved to agree with the entries in the 
plaintiff's books; or by some person, that 
the value is truly stated. 

BY THE COURT. According to the gen- 
eral rules of law in other cases, an invoice 
by itself, would be inadmissible; and we can- 
not admit that its accordance with entries in 
the plaintiff's books, would be sufficient to 
make it evidence within these rules. But in 
commercial cases, it is uniformly admitted, 
if j.t carries with it the proof of its fairness: 
it is not known to have ever before been 
questioned. It is prima facie evidence of 
value, and no more. Like the bill of lading, 
it is regularly made out, when the cargo is 
completed; but it could not be in this case, 
any more than the bills of lading, since the 
capture was made whilst the vessel was load- 
ing, and that too at a considerable distance 
from the Bellize. It came to the agent of the 
plaintiff, in a letter dated after the capture, 
but before the vessel had sailed from Hon- 
duras. This also ought to be left to the jury. 

Verdict for plaintiff. 



Case lio. 6,675. 

GRAHAM V. SHEKEN. 

[16 Leg. Int. 324; 18 How. Pr. 322.] 

Circuit Court, D. New York. Oct. 1859. 

BiLi. OE Salb of Vessel —TJsorious Contuact — 
Equitable Relief. 
[1. The circuit court will administer equita- 
ble relief in a case where it is sou^jt to recov- 
er hack interests in vessels conveyed under a 
usurious contract.] 

[2. Where the reconveyance of the , interest 
itself is impossible, the court will award com- 
plainants the value of the same.] 

[This was a suit by John Graham against 
Edward Sheken, impleaded, etc., with Charles 
R. Poillon.] 

NELSON, Circuit Justice. First: The 
court holds that the complainant was the 
owner of the steamship St Lawrence, and of 
the one-third part or share of the steamship 
United States, and was the equitable owner 
of the steamship Ocean Bird, the legal title 
being in the defendant Richard Poillon (held 
as security for certain charges and claims of 
0. & R. Poillon), at the time of the execution 
of the bills of sale of these vessels from Gra- 



ham and C. & R. Poillon, on the 5th Decem- 
ber, 1855, to the defendants Sheken and 
Meyer, as set forth in the pleadings. 

Second, tliat although these bills of sale are- 
absolute on the face of them, they were ex- 
ecuted and delivered as a security for a loan 
of $100,000, made by Sheken and Meyer to 
Graham upon a usurious contract, in whicli 
was secured more than 7 per cent, for the 
forbearance of the loan, and that the contract 
and bills of sale executed in pursuance there- 
of are void in law, and must be set aside. 

Third, that the said Graham is entitled to- 
be restored to his interest in and possession 
of the said vessel, including the Ocean Bird, 
as it appears the incumbrance on the same to- 
0. & R. Poillon has been discharged. 

Fourth, but, inasmuch as it appears that 
the said Sheken and Meyer have sold and 
disposed of all their interest in the said ves- 
sels, and the said Sheken is hereby imable- 
to restore them to the complainant, the said 
Graham is entitled to the value of the same. 

Fifth, it having been agreed by the counsel 
of the respective parties to Tose the evidence- 
taken on the trial at law in tiie case of Gra- 
ham V. Meyer [Case No. 5,673], involving the- 
validity of these bills of sale of the title of the 
complainants to these vessels, and that the- 
transactions generally, out of which the pres- 
ent suit has arisen as the proofs of the pres- 
ent case, we shall adopt the amount of the- 
verdict of the jury in the case at law as the 
proper value, after the payments of advances 
and deductions voluntarily assented to, be 
made by the complainant, and thus avoid the- 
delay and expense of a reference to a master. 
The amount of that verdict is $200,000, with 
interest irom the 4th of May, 1856. 

Sixth, that a court of equity has jurisdiction 
to administer the relief sought in this case. 

[The proceeding at law was an action of tro- 
ver against Meyer, who was liberated on 
common bail by Ingersoll, District Judge. Case 
No. 5,673. During these proceedings a writ of 
ne exeat was applied for before Nelson, Circuit 
Justice, against Sheken, but the application was 
refused. Id. 5,677.] 



Case No. 5,676. 

GRAHAM V. STARK et al. 

[3 Ben. 520; i 3 N. B. R. 357 (Quarto, 93) r 
2 Chi. Leg. News, 73.] 

District Court, N. D. New York. Nov., 1869. 
Fkaudolent Pbefebenob — Mortgage— Agest — 

I^fSOLVB^TOT. 

1. A debtor, who is unable to meet his en- 
gagements and pay his debts in the ordinary 
course of business, as persons in trade usually 
do, is insolvent within the meaning of the- 
bankruptcy act. 

[Cited in Re Bininger, Case No. 1,420.] 

2. When a creditor accepts a security for his- 
debt, he is conclusively presumed to know what 
appears upon its face, and to have reasonable 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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cause to believe it was intended to accomplish 
what must be its ordinary and necessary effect. 

[Cited in Singer v. Sloan, Case No. 12,899.] 

3. Securities, given for the purpose of giving 
a preference, are none the less void under the 
liankruptcy act [of 1867 {14 Stat. 517)] because 
they were given in pursuance of a previous 
promise, made when the debt was contracted, 
to give security for it. 

[Cited in Hubbard t. Allaire "Works, Case No. 
6,814; Ex parte Ames, Id. 323; Hall v. 
Wager, Id. 5,951; Goodenow v. ililliken. 
Id. 5,535; Re Montgomery, Id. 9,732: Re 
Jackson Iron Manuf'g Co., Id. 7,153; 
Lloyd v. Strobridge, Id. 8,435.] 

[Cited in Cook v, Whipple. 55 N. Y. 156; 
Sartwell v. North, 144 Slass. 194, 10 N. B. 
827.] 

4. Where a married woman, engaged in busi- 
ness, gave the management of her affairs to her 
liusband, and was afterwards adjudged bank- 
rupt: Hdd, that his acts, knowledge and in- 
tentions in reference to the business must be 
held to be her acts, knowledge and intentions. 

[Cited in Re Goodman, Case No. 5,540.] 

5. Where a mortgage was given by such 
bankrupt to secure a debt, but without the 
creditor's urging its execution or asking for 
security, but the mortgage covered the whole 
of the bankrupt's personal property, and was 
not given in the ordinary course of business, 
and other mortgages to another creditor were 
■executed at the same time: Hdd, that this 
mortgage was fraudulent and void under the 
bankruptcy act. 

[Cited in Martin v. Toof, Case No. 9,1G7; 

Walbrun v. Babbitt, 16 Wall. (83 U. S.) 

581.] 
[See Babbitt v. Walbrun, Case No. 695.] 

6. The other mortgages, which were on the 
stock and real estate, and were taken at a time 
and in a form which must necessarily break up 
the bankrupt's business, to secure a debt which 
had been overdue for a year and a half, were 
also fraudulent and void. 

[Suit in equity by Lewis B. Graham, as- 
signee of Caroline A. Martin, a bankrupt, 
against Oliver Stark and Elizabeth B. Sav- 
-age.] 

Charles G. Judd, for assignee. 

D. Morris, for Stark. 

D. B. Prosser, for Mrs. Savage. 



HALL, District Judge. This is a proceed- 
ing by the assignee of IHlrs. Martin, to set 
aside certain mortgages, executed by her 
prior to the filing of the petition on which 
she was adjudged a bankrupt. The cred- 
itor's * petition, on which such adjudication 
was made, was filed on the 5th day of No- 
vember, 1868; and she was adjudged, a bank- 
rupt on the 2d day of February, 1869. 

Mrs. Martin, a married woman, had, by 
her husband, De Lancey Martin, as her gen- 
eral agent, carried on the business of buying 
and selling hats, furs, gloves and furnishing 
goods, in her own name, and, professedly at 
least, on her separate account, for some years 
prior to May 28th, 1868. Her husband, in 
the conduct and management of this busi- 
ness, acted according to his own discretion, 
without any active interference or control- 



ling supei*vision of the bankrupt. Indeed, 
the husband testified that the business was 
left wholly to him; that she knew nothing 
about the state of affairs in the store, except 
what he communicated to her; and she tes- 
tified that he had the sole charge of the busi- 
ness. 

The stock kept on hand was generally 
worth from $10,000 to $15,000, and the an- 
nual sales were ordinarily from $15,000 to 
$20,000. In the course of this business Mrs. 
Martin contracted debts from time to time; 
and, on the 28th of May, 1868, such debts, in- 
cluding those secured on real estate, exceed- 
ed $10,500, and De Lancey Martin testified 
that such debts might have been nearly 
$12,000. At that time the stock of goods on 
hand was probably worth about $7,000, and 
she had a few dollars in cash, and notes 
and accounts worth in all about $1,500. She 
had, besides, a house and lot in Peun Yan, 
worth from $3,000 to $3,500, on which were 
two mortgages amounting to $1,600 or $1,700, 
both of which were overdue. Among her 
debts, owing to more than twenty different 
parties, (the larger portion of which debts 
was overdue,) was the debt due to the re- 
spondent, Elizabeth B. Savage, of $4,804.27, 
for money borrowed in 1805, and in the 
spring of 1866. It was borrowed to pay 
debts in New York, and was used for that 
purpose. 

There was also among such debts a debt 
of $1,111.63 to the respondent, Oliver Stark; 
$1,000 of which was owing upon a note 
which he had discounted for her, and on 
which one Brldgen, a brother-in-law of the 
bankrupt, was an accommodation endorser, 
and which note was to become due June 22d, 
1808. The original discount had been made 
two or three years before; and it had been 
renewed, from time to time, on notes paya- 
ble in sixty days or three months, until the 
then existing note was given about the 20th 
day of March, 186S. The remaining $111.63 
was for an overdraft by the bankrupt, which 
had occurred about a month before. 

On or about the 2Sth of May, 1868, the 
bankrupt gave her promissory note of that 
date to the respondent. Savage, for $4,804.27, 
passable one day after that date; and, at tlie 
same time, executed to her a cliattel mort- 
gage of that date, upon the bankrupt's whole 
stock of goods, conditioned for the payment 
of .$4,804.27, according to the terms of such 
note. 

In addition to this chattel mortgage, the 
bankrupt also executed a mortgage upon her 
house and lot, to secure $1,000 of such debt, 
payable one day after date, as collateral se- 
curity to said chattel mortgage. This mort- 
gage, though executed at the same time with 
the chattel mortgage, was dated on the 30th 
day of May, 1868. At the same time the 
bankrupt executed to the respondent, Stark, 
another chattel mortgage, on the whole of 
her stock of goods, to secure to him the pay- 
ment of $111.63, one day after date, and the 
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payment of the above mentioned note of 
§1,000, on which the brother-in-law of the 
bankrupt was an accommoaation endorser. 

After the execution of these instruments, 
and about the 2d of June, 1868, the banlcrupt 
went to the Western states, and remained ab- 
sent; from this state until the 15th of Octo- 
ber of that year, and until after an attach- 
ment had been levied upon her property at 
Penn Yan. A day or two before her return, 
she executed a deed in fee of her house and 
lot at Penn Yan, to one Blackman, without 
consideration paid at the time. Blackman 
had, however, sent her small sums of money 
for her expenses, at three or four different 
times, while she was absent from the state, 
but the amount he had so sent does not ap- 
pear. 

After the execution of the mortgages to the 
respondents, De Lancey Martin, as the agent 
of the bankrupt, continued in the possession 
of the stock of goods mortgaged, with the 
knowledge and assent of- the mortgagees; 
and he continued to sell the goods mort- 
gaged, at retail, as usual, until the 6th of 
October, 1868. He also bought new goods, 
defrayed current expenses, including pay- 
ments for his own board, paid small debts 
to various persons, and kept the books of the 
establishment, and otherwise carried on the 
business of the bankrupt, the same as before 
the mortgages were given. 

On the 6th of October, the respondents 
took possession of the goods mortgaged and 
turned De Lancey Martin, the banlsxupt's 
husband and agent, out of the store. They 
then, by their own agent, continued the 
business and sold at retail, for three months, 
or thereabouts; and then sold the remainder 
of the goods to De Lancey Martin for ?1,000; 
and four notes of §250 each, payable at 4, 
6, 8, and 10 months, were given for the 
price of such goods. 

The change of possession on the 6th of 
October, was made in the morning of that 
day; just before an attachment, which had 
been issued against the bankrupt, was levied 
on such of the notes and accounts, which 
had belonged to her, as yet remained on 
hand. 

For some years prior to May, 1868, Mrs. 
Savage, the respondent, had lived in the 
bankrupt's house as her tenant; and Mr. 
and Mrs. Martin had boarded with Mrs. 
Savage— the amount charged for board and 
for rent being nearly equal. Mrs. Savage 
continued to occupy the house, and Mr. 
Martin continued to board with her, until 
after possession was taken under the chattel 
mortgages on the 6th of October, 1868. In 
July, 1868, Mrs. Savage pm*chased a mort- 
gage of ?G00, and interest on Mrs. Martin's 
house and lot; and in November she pur- 
chased the other mortgage on the same, of 
$1,000, and interest. Both these purchases 
were made with the proceeds of the sales 
of the property mortgaged to her by the 
bankrupt on the 2Sth of May, 1868. In 



(Case No, 5,676) GRAHAM 

March, 1869, 3klrs. Savage commenced an 
action to foreclose these mortgages, and the 
§1,000 mortgage executed to her as before 
stated; but her proceedings in that action 
were stayed by injunction. 

It appears from the testimony of De 
Lancey Martin, that when the money was 
borrowed from Mrs. Savage, and when Mr. 
Bridgen endorsed the §1,000 note, it was- 
agreed that they should be secured; that 
airs. Savage had asked for security for her 
debt one or two months before the bankrupt 
went west, and that she spoke about it, and 
asked for such secmity several times before 
it was given,--iu*ging that she wanted the 
bankrupt to give her security before she 
went away. 

Bridgen had also frequently urged that the 
$1,000 note should be paid; and he had 
asked in the spring of the same year that 
security should be ^iven in case it was not 
soon paid. 

Having thus given the more prominent and 
undisputed facts of the case, the contro- 
verted questions of- fact and law will now 
be discussed; and in doing this, further 
reference to the evidence bearing upon these 
questions of fact will necessarily be made. 

Upon the question of the actual and hope- 
less insolvency of the bankrupt, at the time 
the mortgages to the respondents were given,, 
there can be no well founded doubt. The 
apparent denials of the knowledge of this 
insolvency on the part of the bankrupt and 
her husband, must, in charity, be ascribed, 
so far as the husband is concerned, to a mis- 
apprehension of the legal definition of that 
term, as used in the bankruptcy act— a mis- 
apprehension quite likely to arise from the 
not uncommon misunderstanding of that 
term; and, so far as the banlirupt is con- 
cerned, to a similar misapprehension, or to 
the fact that her actual financial condition 
had been carefully concealed from her by 
her husband. There is no pretence that she 
had met with any considerable loss or that 
her pecuniary circumstances had materially 
changed between the 2Sth of May, 1808, and 
the time the respondents took possession of 
her stock of goods on the 6th of October 
thereafter, and upon the whole evidence it 
is entirely certain that Mrs. Martin was 
then wholly unable to meet her engage- 
ments and pay her debts in the. ordinary 
course of business as persons in trade usual- 
ly do; — and she was therefore insolvent with- 
in the meaning of the bankruptcy act. 2 
Kent, Comm. 389; Thompson v. Thompson, 
4 Gush. 127; Lee v. Kilbm-n, 3 Gray, 594; 
Spratt V. Hobhouse, 4 Bing. 173; Bucking- 
ham V. McLean, 13 How. [54 TJ. S.] 150; 
Merchants' National Bank v. Truax [Case 
No. 9,451]; In re Black [Id. 1,457]; In re 
Gay [Id. 5,279]; In re Louis [Id. 8,527]; 
Morgan v. Mastick [Id. 9,803]. 

That De Lancey Martin, the agent of the 
bankrupt, and who had the entire manage- 
ment and control of her business, well knew 
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that she could not meet her engagements, as 
persons in trade ordinaxily do, is entirely 
clear; indeed he must have known that 
there was no probability that she would be 
able to continue her business and pay her 
debts in full; and, when the chattel mort- 
gages were given upon her whole stock in 
trade to secm'e nearly §5,000, payable in 
three or four days thereafter, and $1,000 
more in less than thirty days, he must have 
contemplated the entire breaking up of the 
bankrupt's business, as a thing of course, 
whenever the pressure of other creditors 
who had no security— several of whose debts 
were then past due— should induce the mort- 
gagees, for their own secm-ity, to take pos- 
session of the property mortgaged. 

And he must also have foreseen that the 
fact, that Mrs. Martin had thus incumbered 
her whole property, by these mortgages, 
would cause her unsecuted creditors to en- 
deavor to proem'e payment of their debts, 
or force Mrs. Martin into bankruptcy, very 
soon after they obtained a knowledge of the 
existence of such mortgages. 

In the directions for and in the preparation 
of these mortgages— indeed in everything ex- 
cept the mere formal execution of the mort- 
gages— De Lancey Martin acted for the bank- 
rupt; and his acts, his knowledge and in- 
tentions, for tlie purposes of this case, are, 
in law, the acts, knowledge and intentions 
of his principal, the bankrupt Story, Ag. §§ 
140, 140d, 451. 

That he, as such agent, intended that 
these mortgages should secm-e the payment 
of the debts of the respondents in prefer- 
ence to the debts of other creditors; and 
that he procured their preparation and exe- 
cution in contemplation of the banlrrupt's 
insolvency, is beyond question; and it hard- 
ly can be doubted that he then contemplated 
the subsequent bankruptcy of Mrs. Martin, 
and actually intended (as the law under 
such circumstances presumes he intended), 
to defeat the ordinary operation and effect 
of the bankrupt law, which sec^u:es a pro 
rata division of a bankrupt's property to and 
among his or her creditors. In short, in view 
of the special provisions of the bankruptcy act 
presently to be noticed, and of its general 
policy and provisions, as well as of the rule 
of law that every one must be presumed to 
intend the natural and usual consequences 
of his voluntary acts, it must be considered 
as entirely certain that the execution of the 
thi-ee mortgages to the respondents were acts 
of bankruptcy and fraud, so far as the 
bankrupt herself is concerned, and contrary 
to the provisions of the banki'uptcy act. 

The 29th section of the banki-uptcy act pro- 
vides, among other things, that no discharge 
shall be granted to a bankrupt if he has given 
any fraudulent preference contrary to the pro- 
visions of that act, or made any fraudulent 
payment, gift, transfer, conveyance or assign- 
ment of any part of his estate; or if he has 
in contemplation of becoming a bankrupt 



made any pledge, transfer, assignment or con- 
veyance of any part of his property, directly 
or indirectly, absolutely or conditionally, for 
the purpose of preferring any creditor or 
person having a claim against him, or who 
is or may be under any liability for him, or 
for the pm'pose of preventing the property 
from coming into the hands of the assignee, 
or of being distributed under the act in satis- 
faction of his debts; or if he has be?n guilty 
of any fraud whatever contrary to the true 
intent of the act. 

The thirty-fifth section provides, among 
other things, that if any person, being in- 
solvent, or in contemplation of insolvency or 
banki-uptcy, within six months before the fil- 
ing of the petition by or against him, makes 
any payment, sale, assignment, transfer, con- 
veyance or other disposition of any part of 
his property to any person who then has rea- 
sonable cause to believe him to be insolvent, or 
to be acting in contemplation of insolvency, 
and that such payment, sale, assignment, 
transfer, or other conveyance is made with 
a view to prevent his property from coming 
to his assignee in bankruptcy, or to prevent 
the same from being distributed under this 
act, or to defeat the object, or in any way 
impair, hinder, impede or delay the opera- 
tion and effect of, or to evade any of the 
provisions of this act, the sale, assignment, 
transfer or conveyance, shall be void; and 
the assignee may recover the property or the 
value thereof as assets of the bankrupt; and 
that if such sale, assignment, ti-ansfer or con- 
veyance is not made in the usual and ordinary 
com'se of business of the debtor, the fact shall 
be prima facie evidence of fraud. 

The thirty-ninth section provides in sub- 
stance, among other things, that it shall be 
an act of bankruptcy if any one, being bank- 
rupt or insolvent, or in contemplation of bank- 
ruptcy or insolvency, shall make any pay- 
ment, sale, conveyance or ti'ansfer of money 
or other property, rights or credits, with in- 
tent to give a preference to one or more of 
his creditors, or with the intent, by such dis- 
position of his property, to defeat or delay 
the operation of the bankruptcy act; and that 
if such person shall be adjudged a bankrupt, 
the assignee may recover back the money 
or other propei-ty so paid, conveyed, sold, as- 
signed or transferred contrary to that act; 
provided the person receiving such payment 
or conveyance had reasonable cause to be- 
lieve that a fraud on this act was intended, 
and that the debtor was insolvent; and such 
creditor shall not be allowed to prove his 
debt in banki-uptcy. 

Having already determined that the securi- 
ties given by the bankrupt must be consid- 
ered as fraudulent and void under the provi- 
sions of the banki-uptcy act, provided the 
parties accepting the same had reasonable 
cause to believe Mrs. Martin was insolvent, 
and that a fraudulent preference or other 
fi*aud on the bankruptcy act was intended, 
or that it was intended thereby to defeat 
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tbe object of or evade any of the provisions 
of the bankniptcy act, it hecomes necessary 
to decide Tvhether the respondents had such 
reasonable cause to believe at the time they 
took these mortgages; and the question of 
the existence of this reasonable cause is the 
most serious and important of those litigated 
in the present ease. 

It must be observed that the question is 
not as to the actual belief of the creditors, 
but whether they had reasonable cause for 
the belief specified in the statute; such rea- 
sonable cause as would induce the belief in 
tbe mind of an intelligent, capable business 
man. 

In respect to Mrs. Savage, there is abun- 
dant proof of such reasonable tause. She 
had, as she herself testified, loaned to the 
banla-upt, in the fall of 1865, a part of the 
sum for which the mortgages to her were 
given, and the greater part in the spring of 
18GC; taMng care to provide that she should 
have security whenever she required it Al- 
though she could not remember when that 
loaned in 1863 was agreed to be paid, she 
testified that it was all to be paid in the fall 
of 18C6, or the early part of the succeeding 
winter, or before. The evidence shows that 
no part of it was paid when due, or after- 
wards, prior to the execution of these mort- 
gages; and the whole had been overdue, 
without any actual extension of the time 
of payment, for some eighteen months before 
the mortgages were g^ven. She understood 
that payment was not made, because the 
bankrupt had not the money necessary to 
make the payment She frequently asked 
for payment or secm'ity, and, in the spring 
of 1868, a month or two before the mort- 
gages were given, and after she had learned 
that the bankrupt was going west, on a visit, 
she not only asked for, but insisted upon, 
having security. She took a mortgage upon 
the whole of the bankrupt's stock of goods, 
being aU the personal property she had, ex- 
cept some $1,500 worth of accounts, &c.; and 
another upon all her real estate, for as much 
as such real estate would be likely to seU 
for, subject to incumbrances, at a forced 
sale; and the amount secured was, by the 
terms of these mortgages, to be paid in less 
than five days afterwards. She lived in the 
same house with the bankrupt, and was fre- 
quently in the bankrupt's store, and, doubt- 
less, saw that the stock on hand was light; 
and she, or the person who acted for her, 
Icnew of the Stark mortgage; and she not 
only took the mortgage on the stock, but 
also required one on the real estate also, as 
fm-ther security. 

She did this, knowing that the bankrupt 
had not made any payments upon her debt 
during the year and a half it had remained 
overdue, and having good reason to believe 
that she had not been able to make any 
considerable reduction in the amount of her 
debt during that period; and she took these 
secmities on such time, and in such form. 



as must necessarily break up the banlirupt's 
business; and must, if her mortgages were 
valid, give her a secm'ed preference, to the 
almost entire exclusion of all the bankrupt's 
creditors, except herself and Stark and those 
who had their debts secured on the bank- 
rupt's real estate. 

The natural, and, indeed, the inevitable ef- 
fect of thus encumbering the bankrupt's 
whole property, for the security of the debts 
of two favored creditors, under the circum- 
stances already stated, was to give such cred- 
itors a fraudulent preference; and the cred- 
itors were bound to presume, as the law pre- 
sumes, that the bankrupt intended the natural 
consequences and effect of her acts. 

The facts already stated must be held suffi- 
cient to show that Mi*s. Savage had reasonable 
cause to believe that these mortgages were 
executed with intentions, and under circum- 
stances and conditions, which rendered them 
fraudulent and void uuder the bankruptcy 
act, without aid from the provision of the 
statute which makes them prima facie void, 
because not made and executed in the ordi- 
nary course of business. This prima facie 
evidence was alone sufficient to put the party 
on inquiry, and, taken with the other facts 
before referred to, must be held conclusive 
against the validity of these securities. See 
Haughey v. Albin [Case No. 6,222]; Foster v. 
Hackley [Id. 4,971]; Grow v. Ballard [Id. 5,- 
848]; In re McDonough [Id. 8,775]; Ahl v. 
Thomer [Id. 103]. 

If De Lancey Martin must not be considered 
as having acted as the agent of Mrs. Savage 
and the respondent Stark, as well as of the 
bankrupt, in the giving and receiving of the 
mortgages in controversy, (which is a ques- 
tion not free from doubt,) there is, perhaps, 
more difficulty in regard to the mortgage ex- 
ecuted to the respondent Stark. 

In the case of Stark, the mortgage was given 
without his urging its execution, or even ask- 
ing for security; and, as he testifies, and all 
the evidence shows, it was given mainly for 
the benefit of the brother-in-law of the bank- 
rupt, who was liable, as endorser, for nearly 
the whole of Stark's debt; and this brother- 
in-law, it is shown, had been urgent in en- 
deavoring to procure security agamst his en- 
dorsement. 

Stark was a banker, and had, for some 
years, received from time to time a note of the 
bankmpt, for $1,000, in renewal of a note, of 
the same amount, previously discounted by 
him, propei'ly taking care to have its ultimate 
payment secured by the endorsement of the 
brother-in-law, Bridgen, who wasi considered 
responsible. The bankrupt kept her bank 
account with Stark, and that account had 
been overdrawn, for a short time, to the ex- 
tent of $111, and upwards. Demands against 
the banla'upt had been sent to Stark's bank 
for collection, and some had been returned 
unpaid. The mortgage was executed to him, 
and, apparently, for his security; but, regard- 
ing himself as entirely secure, by reason of 
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Bridgen's endorsement, lie seems to have 
griven the matter hut little thought. He, how- 
ever, testifies, that he supposed the real ob- 
ject in giving the mortgage was to benefit 
Jlr. Bridgen, as he (Stark) had no fears about 
his debt; that he supposed he authorized Mr. 
Brown, who drew the mortgage, to draw it; 
and that he gave him the amount of his ac- 
count. He swears he did not, at that time, 
Icnow that Martin was giving security to Mrs. 
Savage; but Brown, who acted for him, and 
took the particular security, under such gen- 
eral authority or instruction as he had given 
him, knew it was to be, or had been given- 
He also testifies, that he made no inquiry of 
Mr. Martin, in respect to the state of the 
banknipt's affaii-s; and that he understood 
the mortgage was taken for the benefit of Mr. 
Bridgen, so far as the note of ?1,000 was con- 
cerned. 

The mortgage was given nearly a month be- 
fore the $1,000 note was due, without Stark 
having asked for such security; it covered the 
whole of the bankrupt's personal propertj^; 
it apparently transferred the whole legal title 
of that property to the mortgagee, leaving 
only an equitable right of redemption, which 
right of redemption the creditor could fore- 
close by a sale after the forfeiture, which took 
place the day after its execution; it was not 
given in the ordinary course of business, and 
was, for that reason, presumed to be fraudu- 
lent and void, under the provisions of the 35th 
section of the bankruptcy act. 

The respondent, Stark, is, I think, chargea- 
ble with notice of the mortgages to Mrs. Sav 
age, executed at the same time with his own; 
and these mortgages, taken togetlier, were 
fraudulent, and an act of banki-uptcy on their 
face. They were, in substance, conveyances 
of tlie whole property of the bankrupt, and, 
if enforced according to their terms, nothing 
was likely to be left for her unsecured cred- 
itors. In respect to the property of an in- 
solvent, it may properly be said— to use the 
language of Lord Mansfield, in Worseley v. 
Demattos, 1 Burrows, 467:— "A conveyance of 
a part may be public, fair and honest, but a 
conveyance of all must either be fraudulently 
kept secret, or produce an immediate absolute 
banki-uptcy." This language is strictly ap- 
plicable to the present case, and the language 
of the same judge, in Wilson v. Day, 2 Bur- 
rows, 827, might, mth slight variation, be 
used in this case. Lord ^Mansfield there said; 
"This deed is an act of bankruptcy itself. It 
defeats the whole bankrupt law: nothing re- 
mains for the creditors in any shape, but the 
whole propei-ty is put into the hands of his 
own trustees; therefore, of course, he is a 
bankrupt the moment he has executed the 
deed; for there is nothing at all left for his 
creditors." See Grow v. Ballard tsupra], and 
authorities there cited. 

The utility and the justice, not to say the 
necessity, of the provision which renders se- 
curities, &c., given out of the ordinary coiu-se 
of business, prima facie fi-audulent, is well 



illustrated by the present case. This prima 
facie evidence is present to every creditor 
who accepts a security in any ease to which 
the provision is applicable; and, unless the 
creditor has evidence sufficient to repel this 
legal presumption, he has reasonable cause 
to believe that the security is fraudulent 
and void under the bankruptcy act. This 
will necessarily prevent any security, vol- 
untarily given by an insolvent to a favored 
creditor, from being held valid, simply be- 
cause it proceeded from the voluntary act of 
tlie debtor, and was prepared and delivered 
without any previous communication with 
the creditor, either in regard to the giving 
of the secm'ity, or the financial condition of 
the debtor.- If a debtor can effectually se- 
cure any favored creditor by this one-sided 
and unusual mode of proceeding, it Is likely 
to be resorted to in every case where the 
cx'editor (in consequence of a previous un- 
derstanding with his debtor, or of the debt- 
or's known disposition to secure him against 
loss, to the prejudice of his other creditors,) 
is willing to rely upon the favorable dispo- 
sition of his debtor, and to be willfully 
ignorant of his financial condition; and the 
salutary provisions of the bankruptcy act, 
which were intended to invalidate the un- 
just preferences, and to prevent all the 
other frauds growing out of the validity of 
general or partial assignments, for the ben- 
efit of particular creditors, w^ould be evaded 
and defeated with ease and certainty. Tliis 
case shows the propriety of the provision, 
and it is the manifest duty of this court to 
give to it the effect which it was the inten- 
tion of congress should be given to it 

A. creditor cannot, by shuttting his eyes 
when this statutory prima facie evidence of 
fraud is placed before him, escape the con- 
sequences of this provision. When he ac- 
cepts a secm-ity, he is conclusively presumed 
to know what appeal's upon its face, and to 
have reasonable cause to believe it was in- 
tended to accomplish what must be its or- 
dinary and necessary effect; and no "mas- 
terly inactivity," no self-imposed ignorance 
of what the circumstances call upon him 
to ascertain, however intense and however 
closely guarded and carefullly cherished 
that ignorance may be, can make fraudu- 
lent preferences, like those attempted to be 
given in this case, valid and binding, as 
against the assignee of a bankrupt, while 
the 35th section of the bankruptcy act re- 
mains in force. 

Independent of the provisions of that sec- 
tion, the circumstances of the case were 
sufficient to put Stai'k upon inquh-y (In re 
Hunt [Case No. 6,881]; In re Wright [Id. 
18,071]) and such circumstances and such 
provisions must be held to render his mort- 
gage invalid. 

But it was urged that these securities 
were not void, because the bankrupt, long 
before the secm'ities were given, and at the 
time of the loans by Mrs. Savage, and of 
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Bridgen's endorsement, promised to give se- 
curity "wlien required, and executed tlie 
mortgages, in fulfillment of sucli promises, 
under pressure from the mortgagees. 

This position cannot be maintained. The 
provisions of the banltruptcy act embrace 
payments, for the purpose of giving prefer- 
ence, as "well as the giving of 'securities, 
&c., and it would hardly be contended that 
a preference, by way of payment, otherwise 
invalid, could be valid because the debtor 
had agreed to pay the debt at the time it 
was contracted. Besides, the maintenance' 
of the doctrine contended for would defeat 
the purposes of the banla-upt act It would 
be easy, in every case where it was desired 
to give a fraudulent preference to a relative, 
or other favored creditor, to make such a 
contract for secui-ity, when called for; and 
such agreements" would be, in effect, secret 
liens upon the property of the debtor, and 
enable him to effect the objects generally 
effected before the bankruptcy act, under 
promises to secm*e relatives and endorsers 
against loss in any event, by assignments 
made for the benefit of such favorite credit- 
ors. A preference gained by a creditor, 
through the acts and co-operation of his 
debtor, is no less fraudulent and invalid 
because it was strongly urged upon his 
debtor. See Atkinson v, Fai-mers' Bank, 
[Case No. 609]; Shawhan v- Wherritt, 7 How. 
[48 ir. S.] 641. 

In addition to the objections to tliese chattel 
mortgages, which have already been stated, 
it was insisted that they were fraudulent 
and void under the laws of this state. There 
was no immediate or continued change, or, 
indeed, any change, of possession, for some 
four months after their execution; and the 
circumstances of the case tend rather to 
support than to repel the legal presump- 
tion of fraud afforded by the continued pos- 
session of the mortgagor. But the conclu- 
sions already reached render it unnecessary 
to decide whether these mortgages were 
void under the laws of the state, or whether 
the assignee in banki-uptcy, appointed under 
proceedings commenced after possession of 
the mortgaged property was taken by the 
mortgagees, can avail himself of the fact 
that there was no such immediate or con- 
tinued change of possession. 

A deci'ee must be entered for the peti- 
tioner [unless the matter is otherwise ar- 
ranged by tlie parties; and the terms of 
the dea-ee must be settled on the application 
of the petitioner, after eight days' notice to 
the respondents' attorneys of the time and 
place when and where a draft decree will 
be presented for settlement; and a copy of 
the decree proposed must be served with 
such notice].2 
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GRAHAJI V. STUCKEN et al. 

[4 Blatchf. 50.] 1 

Circuit Court, S. D. New York. April 27, 
1857. 

JuitlSDIOTIOX— FOREIG.'? CONSCL — WlilT OF XE 

Exeat — Usurious Costract. 

1. This court has jurisdiction of a suit against 
a foreign consul. 

[Cited in State v. Lewis, 14 Fed. 68; Bors 
V. Preston. Ill TJ. S. 259, 4 Sup. Ct. 410; 
Ames V. State, 111 U. S. 468, 4 Sup. Ct. 
446.] 

2. A demand must, in order to De a founda- 
tion for a writ of ne exeat, be an equitable 
debt or pecuniary daim, and be certain or capa- 
ble of being reduced to certainty. 

3. Where a bill was filed to set aside a bill of 
sale of a vessel, on the ground that it was made 
in execution of a contract void for usupy, and 
for a return of the vessel, or the payment of 
her value, and an account of her earnings: 
Held, that the claim was not one on which a. 
writ of ne exeat could be issued. 

In equity. This was an application [by 
John Graham] for a writ of ne exeat against 
the defendant [Edward] Stucken, founded 
upon the allegation, supported by afladavit, 
that he was about to break up his residence 
in New York and remove from the couhtry. 
The papers read in opposition to the applica- 
tion admitted that Stucken was about to 
embark for Europe; but it was insisted that 
this was only for a temporaiy residence, and 
that it was not designed to close his busi- 
ness establishment in New York. It was not 
stated, however, when he esspected to return, 
and it was admitted that he had offered his 
house and furniture for sale, but with the 
intention of making other arrangements for 
a residence in New York. It also appeared, 
that Stucken was consul-general, in the 
United States, for the kingdom of Hanover, 
and consul for the Duke of Saxe-Weimar, for 
the state of New York. The bill was filed 
to set aside bills of sale of two steamers— the 
Ocean Bird and the St Lawrence— and also 
of one-third of another steamer— the United 
States— the whole claimed to be of the aggre- 
gate value of about §400,000, and prayed that 
the vessels might be restored to the plaintiff, 
or, in lieu thereof, that their value might be 
paid to him by the firm of Meyer & Stucken, 
to whom the bills of sale were executed by 
the plaintiff. The bill charged that the 
transactions arose out of a loan of money 
upon usurious interest; that the loan was of 
?100,000, for four months; that $126,000 was 
agreed to be paid for the same; that the ves- 
sels were pledged- as collateral security for 
the payment; and that the form of bills of 
sale was adopted for the purpose of covering- 
the usurious loan. The defendant Stucken 
insisted that, although there was an appli- 
cation by the plaintiff for a loan of money 
upon the ships,, it was refused; that the- 
transaction resulted in a purchase of them; 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.], 
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bj' his firm for $10o,000, without any condi- 
tion or qualification; that the purchase 
money had been paid; that the vessels had 
since been sold at Cuba for $191,376 So, and 
were out of his possession and out of the 
jurisdiction of the court; and that he had 
been obliged to make large advances, over 
and above the §105,000, to third persons, to 
remove liens upon the vessels existing at the 
time of the purchase. Meyer, the other 
member of the firm, was abroad, out of the 
jurisdiction of the court, and, therefore, could 
not be made a party to the bill. The de- 
fendants other than Stucken had no direct 
interest in the controversy. There had been 
a demurrer to the bill, admitting the facts 
stated, but presenting certain legal objec- 
tions to the right of the plaintiff to the relief 
claimed. 

Charles O'Conor and Francis B. Cutting, 
for plaintiff. 

James T. Brady and Gilbert Dean, for 
Stucken. 

NELSON, Circuit Justice. The first ques- 
tion presented on this application is, whether 
the court is without jurisdiction of the case, 
for the reason that the defendant Stucken is 
a foreign consul; for then, of course, no or- 
der for the writ sought to be obtained can 
be granted. The question has not been de- 
cided by any judicial authority, and was, it 
seems, purposely waived by the supreme 
court in the case of U. S. v. Ortega, 11 
Wheat [24 U. S.] 467. See, also, note to that 
case, 469-475; 1° Kent, Comm. 315; Curt 
Comm. § 108. But, notwithstanding this ap- 
parent doubt, it is certain that the framers 
of the judiciary act of 1789 [1 Stat. 73] un- 
derstood the constitution as admitting juris- 
diction over foreign consuls to be vested in 
other federal courts besides the supreme 
court. The argument against the jurisdic- 
tion of this court is, that the constitution 
has vested exclusive jurisdiction in the case 
in the supreme court of tiie United States, 
and tliat this suit should have been com- 
menced in that court The last clause of 
section 2 of article 3 of the constitution de- 
clares, that "in all cases affecting ambassa- 
dors, other public ministers and consuls, and 
those in which a state shall be a party, the 
supreme court shall have original jurisdic- 
tion." Congress, in distributing and regu- 
lating this grant of jurisdiction, provided, 
in section 13 of the judiciary act, that the 
supreme court should have exclusive juris- 
diction in all cases against ambassadors, &c., 
and original, but not exclusive jurisdiction 
in eases "in which a consul or vice-consul 
shall be a party," thus clearly rejecting the 
idea that the grant in the constitution in re- 
spect to consuls was exclusively to the su- 
preme court 

Again the grant of original jurisdiction to 
the supreme court is the same in the cases 
(mentioned in the previous clause of the con- 
stitution) "in which a state shall be a party," 



as in the case of a consul. Those cases 
are controversies— 1. Between two or more 
states; (2) between a state and citizens of 
another state; (3) between a state and for- 
eign states; and, (4) between a state and cit- 
izens or subjects of a foreign state, that is, 
aliens. Now, if the grant of original juris- 
diction be exclusive in the supreme court in 
the ease of a consul, it is equally exclusive 
in the four cases above enumerated; for the 
gi'ant is in the same clause and on the same 
terms. And yet, in the 13th section of the 
judiciary act, already referred to, it is pro- 
vided that the supreme court shall have ex- 
clusive jui'isdiction, &c., where a state is a 
party, &c., except between a state and citizens 
of other states, or aliens, in which latter case 
it shall have original, but not exclusive juris- 
diction. According to the argument, the 
whole of this exception would be unconstitu- 
tional, as the cases mentioned should have 
been vested exclusively in the supreme court. 

And, again,— what is still more explicit in 
respect to the practical construction of the 
framers of the judiciary act, many of whom 
were eminent members of the convention 
that formed the constitution— the 9th section 
provides that the district courts of the Unit- 
ed States shall have jurisdiction, exclusive 
of the courts of the states, of all suits against 
consuls or vice-consuls, &c. In the face of 
all this legislative interpretation by the 
fathers of the constitution, and all this ac- 
quiescence therein since 1789, I cannot say 
that the jurisdiction in this case is exclu- 
sively in the supreme court but am satisfied 
that it may be conferred upon the inferior 
tribunals of the federal judiciary. Being 
pressed for time, I have stated simply the 
grounds of this conclusion, without giving 
more at large the reasons in support of it 

It has been also objected that, admitting 
that the jm'isdiction is not exclusive in tlie 
supreme court, still it has not been vested 
in the circuit courts of the United States. 
The nth section of the judiciary act pro- 
vides, that the circuit courts shall have orig- 
inal cognizance, concm*rently with the state 
coiu'ts, of suits between a citizen of the state 
where the suit is brought and a citizen of 
another state. The case before me falls di- 
rectly within this provision. It is said, how- 
ever, that tlie jurisdiction cannot be concm*- 
rent with tlie state court, as that court has 
ro jurisdiction of the ease, it having been ex- 
cluded by force of the 9th section, already 
referred to. But the answer to this sugges- 
tion is. that tlie phi*aseology is designed sim- 
ply to save the jurisdiction of the state court 
where it exists, in other words, to exclude a 
conclusion. 

It has been said, also, that if the jurisdic- 
tion of the case is not in the supreme coiu't, 
and may be vested in inferior courts, it has 
been expressly vested in the district court, 
which is true. But there is nothing in the 
provision conferring it upon that court, that 
excludes the jm'isdiction of the circuit court. 
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I am satisfied, therefore, that this court has 
jurisdiction to hear and decide this motion, 
and also the case out of which it has arisen. 
The next ground talien in resisting the mo- 
tion is, that the demand in this suit is not 
one in respect to which, according to the 
usage and practice of the court, a writ of the 
liind in question will be granted. The de- 
mand must be an equitable debt or pecuniary 
claim, and be certain, or capable of being re- 
duced to certainty. A general imliquidated 
demand, or one in the nature of a claim for 
damages, which cannot be regarded as a 
debt until the decree, will not lay a founda- 
tion for the writ In the case of Mack t. 
Holm, 1 Jac. & "W. 4M, where goods had 
been consigned for sale, and the bill, among 
other things, claimed a recovery for fraudu- 
lently delaying the sale of the goods, where- 
by a loss accrued, and a motion for a-ne 
exeat was made, and bail marlsed at £3,600, 
Lord Eldon observed: "My difficulty is 
whether that is not too large a sum. The 
writ only goes where the debt is sworn to. 
If damages only are to be recovered at law 
^r in equity, that will not do. You cannot 
have it for any loss which may have accrued 
by keeping these goods out of the market." 
Again, he remarked, that the writ "is only 
^ipplied to that which is really a debt, and 
not to that which may become a debt, when 
a recovery in damages shall have ascertained 
what is due." Now, within^ this principle, 
I am of opinion, that the present case is one 
in which it would not be proper to grant the 
writ I can see no debt or pecuniary de- 
mand set up against the defendant The 
foundation of the bill is that he has got pos- 
session of the ships imder a contract void on 
the ground of usury, and that, under the 
law of New York, which, I admit, must gov- 
ern, the plaintifie is entitled to set this con- 
tract aside, and to have a return of the prop- 
erty, or in lieu thereof, damages to the extent 
of its value. The plaintiff also claims an 
account of the earnings of the vessels; but 
this is simply a mode of arriving at the dam- 
ages sustained from the wrongful possession 
and detention of them. The claim is, in sub- 
stance, that the defendant is a wrongdoer, 
in taking the property and converting it to his 
own use. There is no debt or duty set forthi 
in the bill but that which exists in every 
case of a wrongful conversion of another 
man's property. This is not a debt or duty, 
or pecuniary demand, within the meaning of 
the rule. One arising upon contract, express 
or implied, between the parties, is, I think, 
essential to lay a foundation for the proceed- 
ing. I agree that a case is made out which 
would justify this somewhat extreme rem- 
■edy, if the nature of the demand in contro- 
versy were such as warranted its application. 
But as, in my judgment, it is not the motion 
must be denied. 

[NOTE. The original proceeding in this 
<-ase was by bill in equity heard before Nel- 



son, Circuit Justice, in which relief was de- 
creed the complainant in the sum of §200,000, 
with interest. Case No. 5,675. 

[An action of trover was also begun against 
the copartner, Meyer, in which the court (In- 
gersoU, District Judge) discharged the defend- 
ant upon common bail, hut, as he was not a 
party to the suit in equity, refused to order the 
plaintifE to elect as to which action he should 
prosecute. Case No. 5,673.] 



GKAHAM (UNITED STATES v.). See Case 
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Case ISTo. 5,678. 

GRAHAME v. COOKE. 

[1 Cranch, C. C. 116.] i 

Circuit Court, District of Columbia. March 
Term, 1803.2 ^ 

Oyer— Pleabing. 

After plea of condition performed, replication, 
rejoinder, and special demurrer to the rejoinder, 
the defendant is not entitled to oyer of the 
plaintiff's letters of administration, nor to plead 
that the plaintiff is not administrator. 

Debt on bond [by Grahame's administrator] 
with collateral condition. After plea of con- 
dition performed, and replication, rejoindei", 
and special demurrer to the rejoinder, Mr. 
Simms, for the defendant, prayed oyer of 
the plaintiff's letters of administration. 

E. J. Lee, contra, cited 4 Bac. Abr. 113, 114, 
tit "Pleas and Pleadings," I. 12, 2; 5 Com. 
Dig. 478, 479,— that oyer cannot be demand- 
ed, after plea, nor after imparlance. And 
Roberts'v. Arthur, 2 Salk. 497,— that upon the 
profert of a deed, it remains in court all that 
term, but no longer, unless it be controvert- 
ed; but letters testamentary, or of adminis- 
tration, do not remain in court for the pai-ty 
may have occasion to produce them else- 
where. 36 Hen. VI. 30. THE COURT re- 
fused to grant oyer. 

Mr. Sirams, for the defendant then asked 
leave to file a plea in bar that the plaintifC 
was not administrator, which THE COURT 
also refused. 

[NOTE. This ease was appealed to the su- 
preme court, and reported in 3 Cranch (7 U. S.) 
229, where the proceedings are given at length. 
There is no mention of oyer of letters testamen- 
tary, or of the plea in bar, hut the decision of 
the lower court was reversed, and judgment en- 
tered for the defendant upon the demurrer in a 
brief opinion by Marshall, Chief Justice, to the 
following point: The suit was an action of debt 
upon a bond stated, in the declaration, to be 
dated October 3, 1799, but which, upon oyer 
being demanded, appeared to be dated Janu- 
ary 3, 1799. It was held that this variance, 
even at this early stage, was fatal to the plain- 
tiff's case; hence the reversal.] 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 

2 [Reversed in 3 Cranch (7 U. S.) 229.] 
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Case No. 6,679. 

GRAIGHLE v. NOTNAGLE et al. 

[Pet. C. C. 245.] 1 

Circuit Court, D. Peunsylvania. April Term, 
1816. 

Foreign Attachment— Proceedings under, in 
Pennsylvania. 

1. A foreign attachment may be laid on 
property in the hands of the plaintiff in the 
attachment. 

2. Form of proceedings under ttie foreign at- 
tachment law of Pennsylvania; and an exam- 
ination of the practice under the same, and of 
the principles by which it is regulated, 

3. When the garnishee is plaintiff, there is 
no necessity for a summons, scire facias, inter- 
rogatories, or any coercive process, against him- 
self. 

, [Cited in Smith v. Miln, Case No. 13,081.] 

4. Lands are subject to a foreign attachment, 
in Pennsylvania. 

[Cited in Beach v. Fairbanks, 52 Conn. 172.] 

5. Mode of proceeding, where there is no gar- 
nishee, or when lands are attached. 

6. Quaere. Whether under the foreign attach- 
ment law of Pennsylvania, it is necessary, that 
the plaintiff who has attached the property of 
the defendant in his own possession, should ob- 
tain a judgment, that he retain the property 
in satisfaction of his debt. 

At law. 

Lewis Ingersoll, J. R. IngersoU, and G. J. 
Ingersoll, for plaintiff. 
Mr. Rawle, for defendants. 

WASHINGTON, Circuit JusUce. This is 
an action of debt, to recover the amount 
of a promissory note. The defendants plead, 
that since the last continuance of this action, 
a writ of foreign attachment had issued out 
of this court, against the plaintiff, a subject 
of France, at the suit of Frederick Montmol- 
lin, a citizen of Pennsylvania, assignee of 
Joseph Goulon, also a citizen of the same 
state; to answer on a plea of trespass on the 
case; -which writ, was laid and served, on 
all the goods and chattels, monies and effects 
of the plaintiff, in the hands and possession 
of the defendants; with an averment, that 
the said John J. Graighle, in the said writ of 
attachment mentioned, and the plaintiff in 
this cause, are one and the same, and not 
other or different persons; and, that the said 
writ of attachment remains in full force, and 
undetermined. The plea concludes with an 
averment, and prays judgment of the writ 
issued in this case, and that the same may- 
be quashed. To this plea there is a general 
demm-rer, and the only question that can 
arise, is upon the validil^' of the plea. 

The question argued at the bar was, wheth- 
er a creditor can lay a foreign attachment 
in his own hands. This question however 
does not arise on these pieadings, since it 
does not appear from them, that the Fred- 

1 [Reported by I^ichard Peters, Jr., Esq.] 



erick Montmollin, who was plaintifif in the 
action, and the defendant F. Montmollin are 
the same persons. In order to have brought 
this question forward, the plaintiff should 
have replied to that fact. Nevertheless as it 
is high time, it being upwards of a century 
since the foreign attachment law past, that 
this question should be put to rest; the court 
deems it proper to express an opinion upon it,, 
at this time. The ordinary proceedings in a 
foreign attachment, commence with the writ 
of attachment; Avhich is to be served on the- 
goods and chattels of the debtor, in whosever 
hands or possession the same may be found; 
or upon any person, who may be indebted to 
the defendant in the attachment. Upon the 
retm-n of the writ, the garnishee is to enter 
an appearance, which is generally by attor- 
ney, unless, under the provisions of the act 
of assembly of Pennsylvania, a clause of 
capias is inserted in the writ; in which case 
he must give bail for his appearance. Judg- 
ment by default is then entered against the 
defendant, as a matter of course, at the third 
court after the writ issued; unless he puts 
in bail. After this, a scire facias issues 
against the garnishee, to show cause, why 
the plaintiff should not hate execution against 
him, of the defendant's property attached in 
his hands. To this writ the garnishee may 
plead the general issue, nulla bona; or any 
special matter, tending to show, that the ef- 
fects in his hand, or the debt due by him to 
the defendant, ought not to be condemned. 
If the issue is found against the garnishee, 
or if he should not appear and plead; judg- 
ment is rendered against him, upon which 
an execution will issue. In aid of this process, 
the plaintiff may compel the garnishee to 
answer, on oath, to interrogatories, to be pro- 
pounded to him; calculated to draw fi-om 
him a discovery of all the property of the 
defendant, which he has in his hands, and of 
the debts which he may owe him. The ab- 
surdity of process issuing .|igainst the plain- 
tiff in the attachment, at his own suit, his 
answering his own interrogatories, and being 
subject to execution, for a debt due to him- 
self; are sti-ongly relied upon to prove, that 
an attachment cannot be laid, in the hands 
of the plaintiff in that suit. 

There is certainly at first view, great weight 
in this argument; and unless the difficulties 
upon which it is founded, can be removed, 
by a fair and reasonable construction of the 
acts of assembly, it must prevail. It may 
however be observed, that there are strong 
reasons for believing, that the exclusion of 
a creditor holding in his hands the property 
of his debtor, from the benefit of the attach- 
ment law, was not in the contemplation of 
the legislature. The law is remedial, and 
the words of it general, extending the remedy 
to all creditors, without distinction; and it 
would seem sti*ange, that the only person 
who cannot obtain justice, against a non- 
resident, should be one, who has in his hand, 
the funds out of which that satisfaction may 
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be had. There would seem to be a manifest 
injustice, that the plant upon which he might 
save himself, and upon which he may prob- 
ably have relied, should be taken from him, 
and given to other creditors. If, however, 
such be the necessary construction of the law, 
the court must decide in conformity with it, 
however they may regret it Generally 
speaking, there are thi'ee parties to a writ 
of foreign attachment. The plaintifiE, or 
creditor, the defendant, or debtor; and the 
garnishee, who, in relation to the controversy 
between the plaintiff and defendant, stands 
very much in the situation of a stake holder. 
Betn'een either of those parties, and himself, 
there is notiiing adverse, unless he makes it 
so by his own conduct. It is perfectly imma- 
terial to him, which of the parties succeeds. 
He is only to act bona fide, by discovering 
what property of the defendant is in his 
hands; and as he cannot himself, decide be- 
tween the contending parties, he cannot de- 
liver over the property to either, without the 
judgment of the court The proceedings 
therefore against him, are merely auxiliary 
to the principal suit, and are intended t^ 
secure the end for which it is instituted. 
But if, from. the nature of the case, the end 
can be obtained, without the use of all the 
means provided by the law; there would 
seem to be no impropriety, in employing such 
of them only, as would be necessary to arrive 
at tlie proposed object. Because the effect 
of the suit might be defeated, unless the 
plaintiff were, armed with coercive measures 
against the garnishee; he certainly cannot 
be required to use those me'asures, whether 
tliey are necessary or not The garnishee, 
therefore, being himself plaintiff in -the writ 
of attachment, there can be no necessity for 
a summons, scire facias, interrogatories, or 
any other coercive process against him. If 
the ofllcer returns, that he has attached the 
defendant, by certain property, which is 
specified; no reason is perceived, why the 
plaintiff may not proceed to obtain judg- 
ment, against the defendant, and after that, 
an execution, to be levied on the property at- 
tached; upon the plaintiff giving security, 
according to the requisitions of the law, to 
restore the same, if the defendant should, 
within the time prescribed, disprove or avoid 
the debt If the plaintiff, instead of having 
propertj-- in his own hands, belonging to the 
defendant, is indebted to him, no necessity is 
perceived, for any further proceedings; since 
the money is already in his own hands, and 
the judgment against the defendant has 
ascertained the amount of his debt; unless, 
perhaps, it may be proper to enter a judg- 
ment, that the plaintiff have execution of the 
sum attached, and retain the same in his 
hands, as in the precedent, which will pre- 
sently be referred to. 

The mode of proceeding above suggested, 
where the plaintiff, in the attachment has 
soods or effects in his hands, belonging to the 
■defendant; seems to be fully warranted by 



the practice under the custom of London, 
where there is no garnishee, the effects not 
being in the actual possession of any person. 
In such a case, the plaintiff obtains a judg- 
ment against the defendant, by default, and 
an execution against the effects, upon which 
the attachment was laid. If the attachment 
be laid upon the lands of the defendant, 
which it is admitted may be done in this 
state, no other mode of proceeding can be 
pursued, there being in such case no garni- 
shee. That a creditor may lay a foreign at- 
tachment, in his own hands, according to the 
custom of London, is clearly established, by 
the cases which will hereafter be referred to; 
and yet, the proceedings under the custom, 
are. so nearly analogous to those provided by 
the laws of this state, that the objections 
stated at the bar, must equally exist there, 
as well as here. To the laudable industi-y of 
one of the plaintiff's counsel, Mr. Lewis, the 
court is indebted, for the gratification it has 
received, in inspecting the pleadings in a 
case, where a foreign attachment was laid in 
the hands of the plaintiff in the attachment, 
and the judgment pleaded in bar, to an ac- 
tion brought, by the defendant in the attach- 
ment against the plaintiff.2 It is to be found 
in Rast Ent p. 156, and is referred to by 



2 Paramore v. Pain, Cro. Eliz. 598. Copy of 
the record in the above case, taken from Bast. 
Ent. lo6b, and referred to by Sergeant Dan- 
vers in his second volume, p. 313: 

"And the said "W., by T. C. his attorney, 
comes, &c. and says, that the said J. A. and M., 
their action ought not, &c., because he says, 
that the city of London is an ancient city, 
within which there is, and from the time where- 
of the memory of man runneth not to the con- 
trary, there hath been a custom, that if any 
bill of debt is levied, or affirmed by any persons 
in the court of the lord the king, before the 
mayor and aldermen of the cily of London for 
the time being, in the chamber of the guildhall 
of the said city, according to the custom of that 
cily; so that by virtue of that bill, any Ser- 
jeant at mace of the said mayor, within the 
said city, and officer of the said court, do sum- 
mon the persons named in the said bill, as de- 
fendants, to appear at the nest court of the 
lord the king, in the chamber of the said guild- 
hall, before the mayor and sjdermen for the 
time being, there to be held, to answer the 
plaintiffs in the same bill, in the plea therein 
contained; and such serjeant shall certify to 
the court, there before the said mayor and al- 
dermen, in pursuance of the said command, 
that the defendants in the said bill, have noth- 
ing within the liberty of the said city whereby 
they can be summoned; and such defendants 
shall make default in the said court, and there- 
upon it shall be alleged in the same court, be- 
fore the said mayor and aldermen, by the plain- 
tiffs in the same bill, that they themselves are, 
from any cause whatever indebted to such de- 
fendants in the sum of money in the said bill 
or plaint mentioned, or any part thereof; then 
on the prayer of the plaintiff in the said bill, 
such Serjeant or minister -of the said court, 
shall be commanded by the said court to at- 
tach the defendants in the said bill named, by 
the said sum of money in the hands and custody 
of tliem, the said plaintiffs, to be and appear 
at the next court of the lord the king in the 
liail aforesaid, there to be held before the mayor 
and aldermen of the said city, to answer the 
plaintiffs in the said bill, of the plea therein 
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Sergeant Danvers (volume 2, p. 313) as the 
pleadings in the case of Pai*amore v. Pain, 
Ore. Eliz. 598. See, also, Coke, Ent. 139b. 

The plea in Paramore v. Pain, -was, that 
the plaintiff was indebted to the defendant, 
in a sum equal to that for which this suit 
was brought; that he sued a plaint in Lon^ 
don, and that this debt was attached in 
his hands, and so he pleads the said foreign 
attachment, and the judgment thereon, in 
bar. It appears by the pleadings above re- 
ferred to, that the judgment so pleaded, was 
"that the plaintiff in the attachment should 
have execution of the sum so attached in his 
hands, as the same was attached, and that 
he should absolutely retain the same in pay- 
ment and satisfaction of his debt, upon his 
giving secui'ity, &c." Whether such a judg- 
ment be necessary in this state, may be 



contained; and if the said Serjeant shall certi- 
fy to the court there, before the mayor and 
aldermen of the said city for the time being, 
that he hath attached the defendants by that 
sum of money in the hands and in the posses- 
sion of the plaintiffs of the plea in such plaint 
contained; and such defendants shall not ap- 
pear, but make default at that court, and three 
other courts of the lord the king, before the 
mayor and aldermen of the city for the time 
being, in the hall aforesaid, then next, that is 
to say, at four such courts separately held, 
the plaintiffs in the same plaint, appearing at 
each of the said courts; then, at the last of 
the said four courts, in a case in which any 
sum of money, in the hands of the plaintiffs in 
the said bill or plaint named, by which the de- 
fendants are attached, shall be defended in 
form aforesaid; and it shall, on the petition of 
the plaintiffs, be adjudged by the same court, 
that the plaintiffs shall have execution of the 
said monies in their own hands, so as afore- 
said defended, and that they snail absolutely 
retain the same monies in full payment of the 
debt in the said bill specified, or such part 
thereof as the sum so defended shall amount 
to; on sufficient sureties or pledges being given 
by the plaintiffs in the same court, to be an- 
swerable for the same, in the said bill specified, 
if the defendants shall, within a year ana a 
day then next following, appear and exonerate 
themselves of the debt, in the said bill speci- 
fied, and against them the defendants demanded 
or any part thereof, then, &e. And he says, 
that all the customs of the said city, for a long 
time used, were by the authority of a parlia- 
ment of the Lord Kichard the II, late king of 
England, after the conquest, held at Westmin- 
ster, in the seventh year of his reign, ratified 
and confirmed to the then mayor and com- 
monalty, of the said city of London, and their 
successors. And the said W. says, that he and 
a certain J. G., by the names of J. 6. and H. 
D. of London, skinners, on the 5th day of De- 
cember, in the ninth year of the reign of the 
lord the king, that now is, in the chamber of 
the guildhall in tlie city of London, situate in 
the parish, &c. in the same city, before J. T., 
now mayor and his associates, then aldermen 
of the said city, affirmed on certain bill of debt, 
upon demand dictarii, of fifteen pounds, against 
the said J. A. &e. and a certain W. W. by the 
names of W. W. and J. A., averring that they, 
the said W. and J. owed to the said J. G. 
and W. D., the said fifteen pounds; for that 
on the 30th day of September, in the eighth 
year of the reign of the lord the king that now 
is, in the parish, &c. the said W. W. and J. A. 
bought divers merchandise of the said J. G. 
and W. D., for the said sum of fifteen pounds, 
to be paid by the said W. W. and J. A, to the 



doubted, since there is no judgment rendered 
against the defendant in the attachment, ac- 
cording to the custom of London, and in this 
state there is. As to this, however, I give 
no opinion at present 

In the case of Coke v. Brainforth, Cro. Eliz. 
830, the practice of attaching in the hands 
of the plaintiff, was again recognized; and 
the authority of these two cases, received the 
countenance of the com-t of king's bench, in 
the cases of Morris v. Ludlam, 2 H. Bl. 362. 
See, also, 3 East, 367; Law of Coi-poratious, 
226, 243; 4 Kolle, Abr. 554; 1 Com. Dig. 442; 
7 Vin. Abr. 236; 2 Lutw. 1052, 4. 

It is not perceived, that any injustice is 
done to the defendant in the attachment, or 
that the laws of the state of Pennsylvania 
or any general principle of law, are violated 
by this mode of proceeding. It is of no con- 



said J. G. and W. D., when, &c. which said 
fifteen pounds the said W. W. and J. A., to the 
said J. G. and W. D. have not yet paid, al- 
though often required, &c., to the damage of 
the said J. G. and W. D., one hundred shil- 
lings, and thereof they brought pledges, R. H. 
and E.. D., to prosecute the bill aforesaid; and 
they thereupon prayed process, according to 
the custom of the said city, to be granted to 
them; and thereupon a certain J. B. one of the 
Serjeants at mace of the said late mayor, was 
then and there, according to the custom of the 
said city, in the same court, commanded by 
the said late mayor and aldermen, to summon, 
according to the custom of the said city, the 
said W. W. and J. A. to be and appear in the 
said court of the lord the king, in the said cham- 
ber of the guildhall aforesaid, on the said 5th 
day of December, then next following, to answi-r 
according to the qustom of the said city, the said 
J. G, and W. D. in the plea aforesaid, &c.; 
and afterwards, on the same 5th day, in the 
said court of the said lord the king, according 
to the custom of the said city, &c., it was cer- 
tified by the said late Serjeant, that the said 
W. W. and J. A., had nothing within the liberty 
of the said city, whereby, &c.; nor were they 
found therein, &c.; whereupon, it was accord- 
ing to the custom of the said city, alleged in 
the said court, by the said J. G. and W. D., 
that they were at that time, indebted to the 
said W. W. and J. A. in fourteen pounds, and 
it was thereupon, then and there ordered by 
the same court, on the prayer of the said J. G. 
and W. D., that the said late Serjeant should, 
according to the custom of the said city, at- 
tach the said W. W. and J. A. by the said 
fourteen pounds, in the hands and custody of 
the said J. G. and W. D., and the same four- 
teen pounds in their hands should defend, ac- 
cording to the custom of the said city, to be 
at the court of the lord the king, in the said 
chamber, before the said late mayor and alder- 
men, on the same 5th day to be held, to answer 
to the said J. G. and W. D. in the same plea. 
&e. according to the said bill, &c.; and that 
what he should thereupon do, he should, on the 
same fifth oay, there certify; in pursuance 
whereof, the said late Serjeant, the said W. W. 
and J. A., by the said fourteen pounds at- 
tached, and the same in the bauds and custody 
of the said J. G. and W. D., defended accord- 
ing to the custom aforesaid, as he was com- 
manded; and thereupon the said J. G. and W. 
D., on the said fifth day, in the said court of 
the said lord the king, in their proper persons, 
in the plea aforesaid appeared, and the said 
W. W. and J. A. to the same court did not 
come according to the custom of the said city, 
but made the first default; whereupon day was 
given to the said J. G, and W. D. in the plea 
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sequence to the defendant whether a trial 
be had or not, for the purpose of ascertaining 
what effects of his, the plaintiff has in his 
hands; or, what is the amount of debt he 
owes, or even what effects are in the hands 
of the garnishee, where there is one. For 
if in the latter case, the garnishee cannot 
controvert the debt claimed by the plaintiff, 
by confessing himself to be a debtor to the 
defendant, or -to have effects of his, in his 
hands, (which there is no doubt he may do, 
without danger to himself,) judgment goes 
against him, as a matter of course; although, 
without such Judgment, he cannot deliver 
over the property or pay the debt to the 
plaintiff. In the former case, the plaintiff, 
who is quasi a garnishee, confesses effects 
in his hands, which he retains, in consequence 
of the judgment to satisQ^ Ms own debt; but 



aforesaid, according to the custom aforesaid, 
to be in the court of the lord the king in the 
chamber of the guildhall aforesaid, before the 
said late mayor and aldermen, on the sixth day 
of December then nest following, to be held, 
and the same day was given to the said "W. W, 
and J. A., to he then and there according to the 
custom aforesaid, to answer to the said J. G. 
and W. D., in the same plea, &c.; at which 
day, to the said court, &c., before the said late 
mayor and aldermen, on the sixth day of De^ 
cember, in the said chamber of the guildhall 
aforesaid held, the said J. G. and "W. D., in 
iieir proper persons, in the same plea appeared, 
and the said "W. "W. and J. A., to the same 
court, according to the custom aforesaid, did 
not come, but made a second default." 

(As the proceedings respecting the third and 
fourth default, are the same with those re- 
specting the second, they are omitted in the 
translation, except tbe recording of the fourth 
default, and the proceedings thereupon, which 
are as follows:) 

"And the said W. "W. and J. A., at the same 
court, according to the said custom, being sol- 
emnly called did not appear, but made the 
fourSi default, and did not permit themselves 
to be justified by the said foreign attachment, 
according to the custom of the said city; and 
that after the said fourth default, the said 
J. Gr. and W. D., according to the custom of 
the said city, in the said court of the lord the 
king, held before titie said late mayor and alder- 
men, in the chamber of the gaildhall aforesaid, 
on the 10th day of December, then nest follow- 
ing, prayed execution of the said fourteen 
pounds, so as aforesaid in their hands and cus- 
tody attached and defended, upon their finding 
sufficient sureties or pledges, according to the 
said custom, to answer to the said W. W. and 
.T. A., if they should within a year and a day 
exonerate themselves of the said fourteen 
pounds, against the said J. Gr. and W. D., ac- 
cording to the custom of the city aforesaid; 
and because the said J. G. and W. D. then and 
there swore, that the said "W. W. and J. A. 
were then indebted to them the said J. G. and 
W. D. in the said fifteen pounds, in the said 
bill mentioned, it was ordered by the said court, 
that the said J. G. and W. D. should have exe- 
cution of the said fourteen pounds in their 
hands and custody, as the same were attached 
and defended; and that they should absolutely 
retain the said fourteen pounds, in part pay- 
ment of the said fifteen pounds, and in full sat- 
isfaction of fourteen pounds, of the said fifteen 
?ounds, upon the manucaption of J. S. and T. 
(. of the said city, to answer for the same, to 
the said W. W. and J. A., if within the said 



in this case, the defendant in the attachment 
is allowed, in an action against the plahitiff, 
to traverse the plea, and thus to contest the 
debt recovered in the attachment. In fact, 
the only protection of the defendant in either 
case, consists In the security to restore, which 
the plaintiff must give. Nor can it be said, 
that the law of this state is violated, because 
such of its provisions as are inapplicable to 
the case, are not pursued. 

Upon the whole, this court feels itself au- 
thorized to sustain a foreign attachment, 
which is laid in the hands of the plaintiff; 
and I am satisfied, that in doing so, we not 
only fulfil the spirit and intention of the 
law, but sanction a practice both just and 
convenient In this case, the demm-rer must 
be overruled, and the plaintiff will be allowed 
to put in a replication, if he chooses so to do. 



year and day, they should come and exonerate 
themselves of the said fifteen pounds against 
the said J. G. and W. D., by reason of whose 
default, lie said J. G. and W. D., by the con- 
sideration of the said court, have execution of 
the said fourteen pounds attached and defend- 
ed in their hands and custody, according to the 
custom of the said city, &c.; and the said W. 
D. says, that the said fourteen pounds, by the 
said J. A. and W. W., demanded as aforesaid, 
are the same fourteen pounds in manner afore- 
said defended in the hands of the. said "W. D. 
and J. G-. and not others or different; and that 
the said J, A. and W. W., in the bill aforesaid 
named, as well at the time of affirming the hill 
aforesaid, as at the time of issuing the said 
attachment, and also at the time of making the 
said attachment and of certifying the same, 
were indebted to the said W. D., and to the 
said J, G. in the said fifteen pounds, in the bill 
aforesaid mentioned, and that tne said W. D. 
and tie said J. G. are held and bound to the 
said J. A. and M., and to the said W. W. now 
deceased, in the said fourteen pounds, in the 
manner required of him, the said W., by the 
said writing obligatory here in court produced, 
and in the hands of the said J. G and "W. D. 
as defendants aforesaid, upon which writing, 
the said J. A. and M. have declared against the 
said William, in form aforesaid, and which W. 
D., in the said bill named, is the same William, 
who is so hound by the said writing, and against 
whom and the said J., the said J. A. and M. 
have brought their aforesaid writ, and on the 
said writing ha\«e declared against each of them 
separately, demanding the said fourteen pounds, 
and declaring on the same writing, against 
ttiem separately here in court; and that the 
said M., at the time of the making of that 
writing, was the wife of the said J. A.; and 
the said W. further says, that the judgment 
and execution aforesaid, yet remain in full 
force and effect, in -no wise revoked by the said 
J. A. and W. W., or either of them, and this 
he is ready to verify, wherefore he prays judg- 
ment, if the said J. and M., their action afore- 
said against him ought to have, &c." 

(There is a long replication, not denying the 
above mentioned custom, but avoiding it by 
pleading another custom, permitting a traverse 
of the debt, and issue taken thereon, A cer- 
tiorari Issued to the mayor and aldermen, to 
certify if there was such a custom, but it does 
not appear that any return was made to it. 
As this custom is not introduced into the act of 
assembly of Pennsylvania, it is not copied.) 

Coke, Ent, 139b. See another precedent, of 
an attachment laid in the hands of the plain- 
tiffs, pleaded in bar. 
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Case No. 6,680. 

In re GRAMBO. 
[1 Wkly. Notes Cas. 64.] 

District Court, E. D. Pennsylvania.* Nov. 4, 

1874. 

Co-Trustees — JDRismcriox of Bankrupt Coukt 

OF Questions between Trustees — Poweb of 

Ckeditoks over Ccstodt of Assets. 

[In bankruptcy. In the matter of Harrison 
Grambo,] A petition of Stephen A. Potter 
and WiUiam Wright, trustees of said estate, 
was filed, in which it was set forth that Sam- 
iiel Wright, a co-trustee, had obtained pos- 
session of certain bonds, mortgages, and as- 
signments from the fire-proof of the petition- 
ers; that demand had been made therefor 
under a resolution of a meeting of creditors, 
and that all had not been returned; and 
praying relief. 

Jlr. Sutton, for trustees. 
Chapman Biddle, for S. Wright 

THE COURT said, unless the proceedings 
in this case have been ratified by every cred- 
itor, they are of doubtful validity, and re- 
quire judicial rectification; but that the ques- 
tion raised could not be litigated in the pres- 
ent crude form of the application. The pe- 
titioners might proceed by bill in equity in 
the circuit court of the United States for this 
district, if so advised, with or witliout other 
complainants, against the present respond- 
ent, and all other proper parties, to obtain 
such fundamental or incidental relief as may 
be considered proper. If such proceedings 
are instituted, the present application may 
stand over. 

[A bill in equity was accordingly filed in the 
eircnit court (Case No, 11,343) by the said trus- 
tees, praying for relief in the mdhuer above set 
forth- The bill was dismissed, however, with- 
out prejudice, because, in the original transfer 
to the trustees, the approval of the court had 
not been obtained as directed.] 
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Case M^o. 6,681. 

GRAMMER v. CARROLL. 

[4 Cranch, 0. C. 400.] i 

Circuit Court, District of Columbia. Nov. 

Term, 1833. 

Bills and Notes— Interest— Protest — Accept- 
ance. 

1. The defendant, the acceptor of a bill payable 
to the plaintiff out of an expected particular 
f imd, received the fund, but paid it to the holder 
of a subsequent draft by the same drawer; JicM, 
that the defendant was liable to the plaintiff in 
an action for money had and received to his use. 

2. Interest may be given as damages for the 
non-payment of money received by the defendant 
to the plaintiff's use after demand and refusal. 

Assumpsit for money had and received. 
R. G. Lanphier, Jr., having made a seal for 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



the supreme court of the United States, of 
which court the defendant was clerk, aud 
being indebted to the plaintiff, drew the 
following bill: "Washington, October 11, 
1831. ilr. Carroll, Clerk of the Supreme Court 
of the United States. Pay G. C. Grammer. 
or ordei*, on the 1st day of April next, the 
sum of $80, out of any money that may 
come into your hands as clerk, on account 
of a seal made by me for the office of said 
court. $80. R. G. Lanphier, Jr." Indorsed: 
"Accepted, William Thomas Carroll, C. S. C. 
U. S." Mr. Lanpliier afterwards drew an- 
other bill on Mr. Carroll for $100, being the 
whole price of the seal, in favor of Mr. Mid- 
dleton, Mr. Carroll's clerk, who was a cred- 
itor of Lanphier, and who was said to be 
insolvent. 3Ir. Carroll having certified on 
the bill, that the seal had been made, and 
that the money was due to Lanphier, Mr. 
[Middleton took it to the marshal, and got 
his due-bill for the amoimt, payable in ten 
days, which he gave to Mr. Carroll, who 
received the money from the marshal, and 
paid it over to Mr. Middleton; but before 
he paid it, Mr. Middleton had notice of Mr. 
Carroll's acceptance of the draft in favor of 
the plaintiff. 

Upon the trial, Mr. Coxe, for defendant, 
moved the court to instruct the jui-y, in sub- 
stance, that the plaintiff cannot recover 
without satisfying them that the money came 
to the defendant's hands, as clerk. 

But THE COURT (CRANCH, Chief Judge, 
contra) refused to give the instruction; be- 
cause, if the defendant had a right to draw 
it from the marshal, the money was, in ef- 
fect, in the defendant's hands. 

THE COURT (THRUSTON, Circuit Judge, 
absent), at the prayer of the defendant's 
coursel, instructed the jury, that the plain- 
tiff cannot recover in this action on the 
count for money had and received, unless 
the jm'y should be satisfied by the evidence 
that the defendant received the money to 
the plaintiff's use. Yerdict for. the plaintiff, 
$81.75, to bear interest from the 4th of 
April, 1832. 

Mr. Coxe, for defendant, moved for a new 
trial, upon the gi-ound that upon the count 
for money had and received, the jury had 
given interest by way of damages; and the 
cost of protest of the defendant's acceptance, 
which was not given in evidence upon the 
special counts, which were abandoned, aud 
cited several cases. 

But THE COURT said, that in this com-t, 
the jiu-y had always been allowed to give 
damages for the non-performance of the con- 
tract; and that it was competent for them 
to make the interest the measure of their 
damages; and that interest may be recov- 
ered on monej' received to the plaintiff's use, 
after demand and refusal to pay. 

Upon the plaintiff's remitting the cost of 
protest, THE COURT refused to grant a 
new ti'ial. 
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Case No. 5,68S. 

GRAND T. The IBIS. 

[3 Woods, 28.] 1 

Circuit Court, B. D. Louisiana. Nov. Term, 
1876. 

OnARTER-PARTT— Freight. 

1, Where a vessel is chartered for a voyage for 
A round sum, the charterer has the right to load 
the vessel himself, or allow others to do it under 
the contract with him. In the latter case, the 
goods placed on board hy third persons, under 
such contract, are liable only for their own 
freight and not for the gross sum named in the 
■charter-party. 

2. This rule is not changed by the following 
clause inserted in the charter-party, viz.: "Bills 
of lading to be signed when presented without 
prejudice to this charter-party." 

[Distinguished in The Peer of The Realm, 19 
Fed. 217.] 

[Appeal from the district court of the 
United States for the Eastern district of 
Iiouisiana.] 

On January 15, 1876, one J. SI. Oriol, a 
merchant of New Orleans, entered into a con- 
tract of charter-party with A. N. Christen- 
sen, master, whereby he chartered the bark 
Ibis for a voyage from New Orleans to Liv- 
erpool, England, for the carriage of a full 
oargQ of timber or other merchandise to be 
furnished by Oriol. In consideration where- 
of Oriol agreed to pay the gross sum of 
£1,150 sterling in cash, on right delivery of 
■cargo at port of discharge, etc. The charter- 
party also contained this stipulation, "It is 
■also agreed that this charter-party shall com- 
mence when the vessel is ready to receive 
<;argo o w « and end on the right de- 
livery of cargo and payment of freight at the 
port of discharge; bills of lading to be 
signed when presented without prejudice to 
this charter-party." Without any knowledge 
of the terms of this charter-party, the libel- 
a.nt [Leon Grand] contracted with Oriol, the 
charterer, for the carriage of a quantity of 
lumber, in logs, to Liverpool, at the rate of 
60 shillings sterling per load of 50 cubic feet 
queen's calliper measure, and in pursuance 
of said contract sent to the bark lots of white 
ash, white oak, walnut and black walnut 
logs of the value of about $5,000, and the 
same were received and stowed on board. 
The libelant then caused bills of lading to be 
made out for the logs, according to his con- 
ti'act with Oriol, and sent them to the mas- 
ter of the bark for signature. He declined 
to sign the bills on the ground that he had 
chartered his vessel to Oriol for a round 
sum, and that he would not sign said bills 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



unless they contained the clause "as per char- 
ter-party." Afterwards, libelant having been 
advised that he would only be liable for the 
freight on his lumber, agreed to accept the 
bills of lading with tiie clause above men- 
tioned inserted therein; ^ut the master of- 
the bark then refused to give bills of lading 
unless they expressly stipulated that the ves- 
sel should have a lien upon libelant's said 
merchandise for any deficit that might re- 
main unpaid of the round sum for which she 
was chartered by Oriol. The bark sailed 
with the merchandise of libelant on board, 
without having given any bills of lading. 
The merchandise of the libelant was con- 
veyed to Liverpool by the Ibis, and arrived 
May 22, 1876, and was there sold for the 
freight due on the charter-party, and brought 
the sum of 1,032 pounds, 2 shillings and 7 
pence sterling. The freight on the cargo, ex- 
clusive of the merchandise of libelant, 
amounted to the sum of 500 pounds, 14 shil- 
lings and 9 pence. The libel prayed for a 
decree against the bark for the value of the 
merchandise shipped by libelant 

Joseph P. Horner, for libelant 
Charles B. Singleton, for respondent 

WOODS, Circuit Judge. The question pre- 
sented is whether, under the circumstances 
of the case, the respondent had a lien upon 
the merchandise of libelant for the payment 
of the gross sum mentioned in the charter- 
party, or whether it was only liable for its 
own freight If the former, then the re- 
spondent is only liable for so much of the 
proceeds of libelant's merchandise as re- 
mained after satisfying the sum due on the 
charter party; if the latter, then the re- 
spondents are liable for the value of the mer- 
chandise in Liverpool, less the freight from 
New Orleans. 

The general rule unquestionably is that 
where a vessel is chartered for a voyage fgr 
a round sura the charterer has the right to 
load the vessel himself, or allow others to 
do it under contract with him, and the goods 
so placed on board by third persons under 
such contract are liable only for their own 
freight, and not for the payment of the gross 
sum named in the charter-party: Perkins 
V. Hill [Case No. 10,987]; 1 Pars. Shipp. & 
Adm. 301, notes 1 and 2; Drinkwater v. The 
Spartan [Case No. 4,085]; Faith v. East In- 
dia Co., 4 Barn. & Aid. 630. But it is 
claimed in this case, that the clause in the 
charter-pai'iy whereby the master agreed to 
give bills of lading "without prejudice to 
this charter-party," changes the general rule 
and implies that goods put on board not be- 
longing to the charterer, shall be liable for 
the gross sum mentioned in the charter- 
party, and not merely for their own fi-eight 
I think the authorities are adverse to this 
construction of tlie charter-party. In the 
case of Paul v. Birch, 2 Atk. 621, it was held 
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by Lord Hardwieke tliat where the charter- 
ers had bound the goods for the payment of 
the hire or freight and afterwards boeome 
bankrupts, full effect should be giyen to that 
clause as against the assignees. But an at- 
tempt was made to charge the goods of third 
persons who were shippers under the char- 
terers, with the full amount of the hire or 
freight This last claim was resisted, and 
Lord Hardwieke held that these latter goods 
were liable only to the extent of the freight 
payable to the charterers by the shippers. 
t3o in the case of Kerford v. Mondel, S Hurl. 
& N. 931, the managing owner chartered his 
ship for a voyage to Central America, and 
return, at certain specified rates of freight, 
with a provision that the master might sign 
bills of lading without prejudice to the char- 
ter-party. And it was agreed that for the 
security and payment, of all freight, dead 
freight and other charges, the master or own- 
er should have a lien on the cargo or goods 
laden on board. On her homeward voyage 
one Larraondo shipped certain bags of sugar 
and cochineal, and took separate bills of lad- 
ing whereby the goods were deliverable "on 
payment of freight and carriage as agreed." 
These bills of lading were signed by the mas- 
ter in pursuance of the charter-party. On ten- 
der of the amount due for carriage of the sugar 
and cochineal, the master refused to deliver, 
claiming a lien for dead freight under the 
charter-party. Trover was brought to recov- 
er the value of the goods. Watson, Baron, 
said: "The real question agitated between 
the parties is, whether there was a lien for 
dead freight under the circumstances. Now, 
in the original charter there was a lien for 
dead freight, but the master was to sign 
bills of lading for goods shipped on board 
the vessel, and the goods were shipped on 
board the vessel, and in the bill of lading 
there was no lien for dead freight, but mere- 
ly for freight (i. e., freight for carriage) as 
agreed. It is perfectly clear that does not 
apply to dead freight The price is for the 
carriage of goods. It would be a monstrous 
supposition that a man who shipped 100 
pounds of goods on board a vessel should be 
heldresponsibleforl,500pounds dead freight" 
The fair construction of the clause in the 
charter-parts' under consideration, by which 
the vessel, her freight and appurtenances, 
and the merchandise laden on board, are 
bound to each other for the performance of 
the charter-party, and that "bills of lading, 
when presented, are to be signed without 
prejudice to this charter-party," is not that 
the goods of third persons shall be liable for 
the entire freight but only for thfeir own 
freight, and that the clause binding the cargo 
should only extend to the cargo of the char- 
terer. In accordance with these views, there 
must be a decree in favor of libelant for the 
value of his logs in Liverpool, less the freight 
thereon from New Orleans, and the costs in 
both the district and circuit courts. 



' Case 'Ho. 5,68Sa. 

GRAJSTDE et al. v. FOY. 

[Hempst lOo.] i 

Superior Court, Territory of Arkansas. Jan., 

1831. 

Ejectment— HisTORT of. 

1. The action of ejectment was authorized by 
our laws as far back as 1807, and continued to 
exist without the fiction of "lease, entry, and 
ouster," until 1816, when the common law was 
adopted by positive enactment, and the action of 
ejectment introduced according to the forms of 
the common law. 

2. History of the action of ejectment reviewed,^ 
and our legislation on the subject referred to. 

Appeal from Crittenden circuit court. [Ac- 
tion by Saline Grande and others against 
Catharine Jane Foy.] 

Before JOHNSON, ESKRIDGE, and 
CROSS, JJ. 

CROSS, J. This was an action of ejectment,, 
brought by the appellants against the appel- 
lee, in the circuit court of Crittenden county ,- 
for the recovery of a tract of land, contain- 
ing five hundred and forty-four acres and 
forty-four hundredths of an acre. At the last 
May term of the circuit court of that county ,- 
a motion was made on the part of the ap- 
pellee to dismiss this cause upon the ground 
that there was no law in force in this territoiy 
by which the title to real estate could be tried, 
and the possession recovered by action of 
ejectment This motion was sustained by the- 
court, and the cause dismissed accordingly. 
To this decision, the appellants by their at- 
torney excepted, and prayed an appeal to this- 
court. 

The record presents but a single question, 
namely, whether the court below erred in sus- 
taining the motion to dismiss upon the ground, 
that by the laws of this territory the action of 
ejectment could not be maintained. The ac- 
tion of ejectment is peculiar to the common 
law, and was invented in England during the 
reign of Edward II., or in the early part of 
that of Edward III. Adams, Eject c. 1, pp. 
7, 8. On its first introduction, it was a rem- 
edy afforded a lessee for a term of years, 
when he had been ousted by the lessor for 
the recovery of his term, or the remainder of 
it, with damages. 3 Bl. Comm. 199. During 
the reign of Henry II. it was converted into 
a method of trying titles to the freeholds, but 
did not assume its fictitious form until the 
exile df Charles II. From the period of its 
first having been used in trying tities to land, 
up to the time last mentioned, an actual lease, 
entry, and ouster, which, according to its pres- 
ent modification, constitutes the fiction, was 
necessary, and without it the action could not 
be sustained. 

By a recurrence to the history of our laws, 
and an inquiry, first, as to the period when 
the common law was adopted in this country; 
and secondly, whether as it now stands, the 
action of ejectment is authorized, we shall be 

1 [Reported by Samuel H. Hempstead, Esq.] 
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enabled to arrive at a correct conclusion in 
regard to the question before us. In consid- 
ering the first braneli of the subject, it may be 
necessary to declare that by the treaty of 
cession in the year 1803, between France and 
the United States, the province, as it -was then 
called, of Louisiana, was acauii^ed; a portion 
of which now comprises Arkansas. At the first 
session of congress after the treaty, the presi- 
dent of the United States was authorized to 
take possession of the country, and a law was 
passed, entitled "An act erecting Louisiana 
into two territories, and providing for the 
temporary government thereof." By this act 
all west of the Mississippi river, and south of 
latitude thirty-three north, was called the 
"Territory of Orleans," and the residue the 
"District of Louisiana." The same act vested 
in the govex*nor and judges of the territory of 
Indiana the power to make all laws which 
they might deem conducive to the good gov- 
ernment of the inhabitants of the district, and 
declared that the laws then in force in the dis- 
trict, not inconsistent with ita provisions, 
should continue in. force until altered, modi- 
fied, or repealed. Act 1804, 3 Bior. & D. Laws, 
608, 609 [2 Stat 2S3]. The succeeding session 
of congress in 1805, passed a law further pro- 
viding for the government of the district of 
Louisiana, by which the name was changed 
from that of "District" to that of the "Terri- 
tory" of Louisiana, and a different legislative 
power created and vested in the governor and 
three, or a majority, of the judges of the ter- 
ritory. A provision was also inserted con- 
tinuing all such laws and regulations as were 
in force at the time of its passage until altered, 
modified, or repealed. 3 Bior. & D. Laws, 659, 
660 [2 Stat. 331]. That act contuiued in force 
until December, 1812, when the organic law 
of Missouri took effect By that law the name 
of the "Territory of Louisiana" was changed 
to that of "Missouri," and all laws and regu- 
lations in force at the time of its passage, 
and not inconsistent with its provisions, were 
declared to be in force.until altered, modified, 
or repealed. In March, ISia [3 Stat 493], the 
law was passed creating the territory of Ar- 
kansas, in the southern part of the Missouri 
territory, which continues hi like manner all 
such laws and regulations as were in force at 
the time of its passage until modified or re- 
pealed. From this view it will be seen, that 
such laws and regulations as were in force at 
the time of the acquisition of Louisiana, were 
continued from time to time up to the date of 
our organic law in the year 1819, except such 
as were inconsistent with the constitution and 
laws of the United States, and until altered, 
modified, or repealed. 

In 1816 the legislature of the Missouri ter- 
ritory passed a law, by which it is enacted, 
"that the common law of England, which is 
of a general nature, and all statutes of the 
British parliament in aid of, or to supply the 
defects of the common law, and of a general 
nature and not local to that kingdom, which 
common law and statutes are not contrary to 



the laws of this territory, and not repugnant 
to, nor inconsistent with, the constitution and 
laws of the United States, shall be the rule of 
decision in this territory until altered or re- 
pealed by the legislature." Geyer, Dig. 124, 
By that act, which is still in force, the com- 
mon law of England, of a general nature, is 
introduced, except where it confiiets with our 
statutes, or is repugnant to or inconsistent 
with the constitution and laws of the United 
States; and here, perhaps, the inquiry might 
be closed as to the period when the common 
law was adopted. To prosecute it further 
would be rather a matter of curiosity than 
necessity upon the present occasion. We are 
induced to believe, however, from the numer- 
ous common law phrases and terms used In 
our statutes anterior to the passage of the 
law of 1816, that it must have been adopted 
either by statutory provision or by common 
consent at an earlier day. As far back as the 
year 1807, we find most of the common law 
actions mentioned in the acts of the legisla- 
ture of Louisiana, such as trespass vi et armis, 
ejectment, case, debt covenant; also, the 
terms murder, presentment, and indictment. 
Demurrers, general and special, are spoken 
of, and pleas of various kinds known to be 
authorized by the common law. In using 
these terms, and recognizing such actions and 
pleas, did the legislature intend those only 
authorized by the laws and regulations in 
force at the time Louisiana was acquired? If 
so, it is doubtful whether the laws of France 
or Spain should have been resorted to, to find 
their definitions, and the manner of proceed- 
ing in them, inasmuch as the province of 
Louisiana had been acquired from the latter 
by virtue of the treaty of San Ildefonso, in 
October, 1800. It would certainly be con- 
jectural altogether to say the laws of either 
of these governments were intended, and to- 
say both would be absurd. To arrive at the 
conclusion, then, that the legislature intended 
actions, pleas, and terms defined by the laws 
of France or Spain or both, we have first to- 
suppose their existence, and from this hypo- 
thetical existence the deduction must be made, 
that the legislature intended such actions, 
plpas, and terms, as were never known to- 
their laws, or the laws of one of those govern- 
ments. This would be a conclusion alike in- 
consistent with the rules of logic and law, 
and the legislature never so intended it How 
then, it may be asked, are we to ascertain the 
meaning of the legislature in speaking of such 
actions, pleas, and terms, as are known to be 
sanctioned by the rules of the common law? 
Certainly, by referring to the common law it- 
self, thereby avoiding the necessity of a hy- 
pothetical existence. 

In corroboration of the opinion that the leg- 
islature alluded to the common law actions, 
pleas, and terms, is the fact that all the pro- 
ceedings had in the courts, immediately after 
the passage of the acts in which they are 
mentioned, were in accordance with the rules 
of the common law. The maxim, therefore. 
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applies witli great force, "contemporanea es- 
positio est fortissima in lege." The inquiry 
may be made, as to -what lias become of the 
laws and regulations declared to be in force 
by the act of congress, passed in 1804. We 
would answer, that many have been abolish- 
ed, or superseded by our statutes, and others 
have shared the fate of all ancient customs, 
when there no longer exists any necessity for 
ilieir observance. The conclusion, therefore, 
is well founded, that the common law was, 
at least partially, adopted as far back as the 
year 1807, and Indeed prior to that time, and 
it is not very material whether by common 
-consent or by statute. 

The second branch of the subject to be con- 
sidered is, whether, by the common law as it 
now stands, the action of ejectment is author- 
ized. 

It has been contended that th6 act of 1816, 
adopting the common law, did not introduce 
it, because a statute was then in force, passed 
by the legislature of Louisiana in the year 
1807, which is contrary to, and inconsistent 
with, that portion of the common law which 
relates to it. The statute alluded to is in the 
following words: "In all actions of ejectment, 
the plaintiff shall declare in his proper name, 
and instead of the fictitious suggestion of 
lease, entiy, and ouster, shall state that he is 
legally entitled to the premises," &c. Geyer, 
Dig. p. 176. The legislature, by the act of 
1816, have certainly introduced no part of 
the common law inconsistent with statutory 
provisions in force at the time of its passage, 
and hence it is clear, that the fiction, invented, 
as we have shown, during the exile of Charles 
II., pertaining to the action of ejectment, was 
excluded, the act of 1807 then being in force. 
But this does not prove that the legislature, 
by the qualifications inserted in the act of 
1816, Intended to exclude it according to its 
ancient form. The argument on the part of 
the appellee, appears to be based upon an as- 
sumption, that the action could not, at the 
time of the passage of the law of 1816, be 
maintained, by the rules of the common law, 
without the fictions. This is untrue. The les- 
see in England, may still prosecute ejectment 
for the recovery of his term, where he has 
been ousted, without the fictitious suggestions 
of lease, entry, and ouster, in the same way 
he could have done before its enaction, and 
so in this country after the time of 1807. That 
the action of ejectment was authorized, at the 
time of the passage of that law, and after- 
wards, is as clearly indicated as it could be 
done without using express words for that 
purpose. It may be regarded as a negative 
statute, with an aflarmative meaning. In 1823, 
the legislature of this territory passed an act, 
repealing the act of 1807, by which it evidently 
intended to revive the fiction. 2 But this does 



2 Note by the Judge: Judge Cross does not 
consider the question whether the fiction is au- 
thorized by the common law, as involved in 
the present case, and does not express an opin- 
ion on that subject. 



not change the matter in the slightest degree, 
according to the view we have taken, so far 
as the existence of the action itself is concern- 
ed. At the same session, and after the passage 
of the repealing act, just mentioned, an act 
ivas passed, '-egulating evidence in actions of 
ejectment; and if it should still be considered 
doubtful, as to the existence of the action un- 
der our laws, prior to 1816, and even after- 
wards, that act, we think, would settle the 
question. It is in these words: "Be it en- 
acted, that the final certificate of any receiver 
of the United States land districts, in this ter- 
ritory, and certificates of confirmations of 
Spanish claims, shall be sufficient evidence of 
title, to commence and prosecute any action of 
ejectment," &c. This act clearly recognizes 
the existence of the action, and were we to 
say that it could not be sustained, we should 
virtually nullify the act, because, without 
the existence of the action, the evidence it au- 
thorizes could not be received. We are, there- 
fore, of opinion that the action of ejectment 
was authorized by our laws, as far back as the 
year 1807; that it continued to exist without 
the fiction, until 1816, when the common law 
was adopted by positive enactment; that if it 
had not before existed, that act would have 
authorized it; that the act of 1823, repealing 
the act of 1807, did not affect its existence; 
and if we are deceived in all these positions, 
the act of 1823, regulating the evidence in 
ejectment, alone would introduce it. Judg- 
ment revei-sed. 
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Case Ko. 5,683. 

The GRAND TURK. 
[1 Paine, 73.] 1 

Circuit Court, S. D. New York. April Term, 

1817. 
Maritime Lies — ^Wages of Master — Disburse- 

aiENTS. 

1. The master of a ship has no lien on the ves- 
sel, for his wages or perquisites, which can he 
enforced in a court of admiralty. 

[Cited in Drinkwater v. The Spartan, Case No. 
4,085; The Santa Anna, .Id. 12,325; The 

1 [Reported by Elijah Paine, Jr., Esq.] 
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Iiarch, la. 8,083; The Eolian. Id. 4,504; 
Bartlette t. The Viola, Id. 1,083; The Imo- 
gene M. Terry. 19 Fed. 463; The M. Van- 
dereook, 24 Fed. 475.] 

2. And this difference between the remedies of 
the master and of lie mariners for wages, has 
not arisen from any application of the common 
law doctrine of liens to the case of the master, 
nor from encroachments of the common law 
courts, but because the master contracts upon 
the credit of the owners and not of the ship; and 
such a lien would be attended with great incon- 
venience if the master could enforce it abroad 
for wages due him, and thus compel a sacrifice of 
the ship. 

[Cited in Drinkwater v. The Spartan, Case 
No. 4,085.] 

3. Whether a master can proceed in personam 
in admiralty for his wages? Quere. 

[Cited in The Stephen Allen. Case No. 13,- 
361; The Merchant, Id. 9,434.] 

4. Whether disbursements made by the master 
for the ship would create a lien enforcible in ad- 
miralty? Quere. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

John Carlton the respondent filed Iiis libel 
against the ship Grand Turk, alleging that 
in December, 1815, lie was employed by Wil- 
liam and James Dunlap, the appellants, who 
were her owners, to go a voyage in her as 
master, from New York to Belfast and back. 
That in the course of the voyage he had ex- 
pended various sums of money for repairs, 
ordinary charges, and the wages of the crew; 
and had received various sums on account. 
That he daimed a right to apply whatever 
money he had received, in payment of his 
own wages and perquisites, before any of it 
should be applied to extinguish the disburse- 
ments made by him on the voyage; and that 
the appellants were insolvent. By the ac- 
count annexed to the libel, it appeared that 
the respondent had received money enough to 
pay him for all disbursements he had made, 
and that the balance due him was not so 
large as his claim for wages and perquisites. 
The appellants put in a claim admitting most 
of the facts stated in the libel, but denying 
the respondent's right to appropriate the mon- 
ies, received by him, to pay his wages, &e. 
because he had received! them expressly on 
account of the ship's disbursements, and had 
so accounted for them with the appellants; 
and insisting that they should be first ap- 
plied to extinguish the charges for dis- 
bursements. The claimants also insisted that 
the respondent had no lien on the vessel for 
his balance of account, the master's wages 
and perquisites being a mere personal charge 
against the owners; and on this ground ex- 
cepted to the jurisdiction of the court 

The court below decreed a condemnation. 
[Case unreported.] 

W. Slosson, for appellants. 
E. Sedgwick, for respondent. 

LIVINGSTON, Circuit Justice. This is a 
libel by the master against the ship Grand 
Turk, for disbursements made by him while 



abroad, for wages paid by him to some of 
the mariners after her return home, and 
also for wages due to himself. The district 
court condemned the vessel, pursuant to the 
prayer of the libel, and ordered all these de- 
mands to be paid out of the proceeds. From 
this sentence an appeal has been taken to- 
this court It is denied by the appellant, and 
of that opinion is the court, that any thing 
was due to the master for disbursements at 
the time of filing his libel. He had received 
from the consignee in Belfast, enough to re- 
imburse him for all these advances, and a& 
the money was paid for the express purpose 
of sucb reimbursement, and so credited by 
the master at the time, as appears by his own 
account and receipt, he cannot now be per- 
mitted to say that it was a payment on ac- 
count of bis own wages, and thus revive a 
credit against the owners for these advances: 
on this point the evidence is conclusive. Nor 
is it less so that the sums paid by the libel- 
lant to two of the mariners, who sued him, 
and which constitutes another item of his- 
demand, were also repaid by the owners pre- 
vious to tlie commencement of this suit. The 
court is, therefore, relieved from the necessity 
of examining whether a vessel can in any 
case be libelled by the master for disburse- 
ments made by him while abroad; or for 
wages which he may have advanced the sea- 
men. l.Tie naked question presented for its 
consideration, is whether a vessel can be pro- 
ceeded against in the admiralty, for wages 
due to the master himself. It is not denied 
that in England this cannot be done; and 
that such has generally been regarded as thf> 
law of this country— but it is supposed, that 
it has been thus settled by some mistake, in 
testing a master's rigbt to proceed against 
his vessel, by the rules which apply to him 
at common law, of which a party is deprived, 
as soon as he parts with the possession of 
the property — or by a series of improper en- 
croachments by courts of common law, un- 
der a statute of Richard the Second, on the 
jurisdiction of the courts of admiralty. If 
this were really the origin of the rule, and 
the court were satisfied that it had proceeded 
from an incorrect course of reasoning, as ap- 
plied to the case of liens, or from an unwar- 
rantable issuing of prohibitions by common 
law courts, would it not be better for the leg- 
islature to apply a remedy to the evil, if it be 
one, than that a single judge should expimge 
from the commercial code of the TTnited 
States, a principle which hasbeen sanctioned by 
the practice of ages in Great Britain, and which 
has been regarded as the law of this country 
from its earliest settlement down to the pres- 
ent day? But it is not true that the courts of 
common law have proceeded on tbe sole 
gi'ound, that because there was no possession 
in the master, there could be no lien— or sea- 
men would not have been allowed to libel, 
which they rarely do until they have left the 
vessel. Nor could this reasoning have al- 
ways applied to the master, who, to avoid 
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this teclinical difficultj^ might have filed his 
libel while la actual possession of the vessel. 
The denial to a master of a remedy, which is 
every day resorted to by the sailors, must 
then be founded in some other reasons, and 
accordingly we find others assigned. One, 
is the inconvenience and expense to which 
owners would be subject, if on every dispute 
with the master, he could take their vessel 
out of their hands by process in the admiral- 
ty, and the power which would then be con- 
ferred on him of compelling them to submit 
to improper charges. The lien which he has 
on the freight which he is to receive, is given 
as another reason why he should be debai*- 
red of a remedy against the vessel herself; 
and as he is also supposed to conti'act person^ 
aUy with the owners, so it has been thought 
proper not to permit him to look elsewhere 
for satisfaction. Thus we see, that it is not 
merely because the contract of the master 
is made on land, or because some mistake has 
been made in applying to him the strict doc- 
trine of liens as understood at common law, 
that he is not allowed to proceed against his 
own vessel, but for other reasons, which by 
many will probably be considered as founded 
in good sense, and fully to justify the con- 
elusions which have been drawn from them. 
Sir William Scott, in the case of The Favour- 
ite, 2 C. Rob. Adm. 232, considers the in- 
ability of a master to sue In the admiralty 
as arising altogether from his being supposed 
to stand on the seciirity of his personal con- 
tract with his owner, and not relating to 
the bottom of the ship; and in the case of 
Wilkins v. Carmichael,2 Lord Mansfield re- 
fused to allow the master to retain the ves- 
sel, either for wages, stores, or repairs. This 
was a case in which the master had not 
parted with the possession, and where his 
owner had become a bankrupt, whose as- 
signees were plaintifCs in an action of trover. 
The whole court of king's bench was of 
opinion, that there was no particular con- 
tract that the ship should be a pledge; that 
there was no usage of trade to that purpose, 
nor any implication from the nature of the 
dealing; that on the contrary, the law had 
always considered the master as contracting 
personally with the owner.— On this ground, 
it is added, prohibitions have been granted. 
Thus we see that this has been treated in 
England, not merely as a question of juris- 
diction, but that it has long been considered 
by all the tribunals of that country, as a 
settled principle of law, that a right of pro- 
ceeding in rem for a claim of this kind never 
did GSJst in the master. It has not been 
shown that such a proceeding was ever sus- 
tained by any English court of admiralty, 
even before the act of Richard the Second. 
But were it not so perfectly and well settled 
as it is, that the master never had this se- 
curity for his wages, and the court was at 
liberty to adopt a rule of its own, it would 

2 [1 Doug. 101.} 



hesitate much before it gave to him the rem- 
edy which is now sought. If he may thus 
proceed for wages after the return to the 
port where the owner resides, he must have 
the like privilege for wages which may be- 
come due in foreign ports, by which an oppor- 
tunity would be afforded him of breaking up 
the voyage while abroad, for the purpose, 
sometimes, of becoming purchaser of the ves- 
sel, under a sentence founded on proceedings 
originating with himself, and where a con- 
demnation might be had before the owner 
could possibly be apprized of the suit. Were 
this a proceeding in the admiralty in per- 
sonam, it might then be worth while to con- 
sider whether, notwithstanding the prohibi- 
tions which have been awarded in England, 
and the conseciuent abandonment or loss of 
jm-isdiction in many cases by the admiralty, 
this court would not maintain an action of 
that kind. If it decided in favom- of its ad- 
miralty jurisdiction in such a ease, it would 
be introducing no new rule of law, but en- 
forcing one already established, and in a 
way which, although it may not, for a long 
time, have been resorted to, could work no 
injury to either party; but where a right to 
proceed in rem has been so long and so per- 
tinaciously denied, and on grounds which, to 
say the least of them, are sufficiently plausi- 
ble, and when it cannot be shown, with any 
certainty, ever to have existed, this court 
feels no inclination to interfere for the pur- 
pose of introducing a different rule. It is 
possible that the English common law courts 
have first granted prohibitions, on the ground 
that these being contracts upon land, the ad- 
miralty had no right, after the passing of the 
statute of 15 R. 2, c. 3, to take cognizance 
of them; but although this may have been 
deemed asufficient ground for their interfering 
In this way, yet we find these courts invariably 
deciding, when it becomes necessary, that the 
master has no right by his contract to any 
remedy against the vessel, or even any lien 
on its proceeds, and so the whole court of 
king's bench certified their opinion to be to 
the lord chancellor in the case of Hussey 
against Chester and others. The judgment of 
the court is, that the sentence of the district 
court be reversed, and that the libel be dis- 
missed with costs. 
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Case IS'o. 5,684. 

In re GRANGER et al. 

[8 N. B. R. 30.] 1 

District Court, E. D. Michigan. 1873. 

BASKKUPToy — ^Unsecured Debt — Dischakge of 
Endorser. 

A petition was made by, the assignee to tho 
bankruptcy court praying that the claim of a 
bank be expunged and that certain securities in 
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its possession should be delivered up to him. The 
claim consisted of three notes, upon two of which 
the bankrupt was endorser; the third note ha^ 
been extended by agreement between the maker 
and the bank. Held, that the first two notes 
were valid against" the bankrupt's estate, but 
that his (bankrupt's) liability had been relieved in 
the third note by the agreement to extend the 
note, and was, therefore, not a valid claim, and 
must be expunged from the proof of debt, and 
that as the claim of the bank had been proved 
4is an imsecured debt it must relinquish the se- 
curities held by it to the assignee. Ordered that 
the bank pay to the assignee the cost of this pro- 
■ceeding, including a solicitor's fee of twenty-five 
dollars, and authorizing the assignee to retain it 
■out of any dividend going to the bank. 

[In bankruptcy. In the matter of Granger 
:and Sabin.] 

This matter came to be heard and was 
argued and submitted upon the petition of 
John J, Speed, assignee, to ejcpunge the claim 
•of the Merchants' Bank of' Canada, and to 
compel the delivery to the assignee of cer- 
tain sectu^ities alleged to be held by the bank, 
-and upon the answer of the bank and the 
proofs taken. 

Mr. Speed, in person,' Mr. Meddaugh (Med- 
daugh & Driggs), and Sir. Lothrop, for peti- 
tioner. 

Mr. Douglass, opposed. 

LONGTBAH, District Judge. The daim of 
the bank as proven is founded upon the en- 
dorsements by the bankrupts of three promis- 
sory notes, two for five thousand dollars each, 
made by Granger, Carter & Co., and one for 
two thousand dollars, made by one A. N. 
Sabin. 

First As to the two notes for five thou- 
sand dollars each. The objections to these 
notes, as stated in the petition, are: 1. That 
the notes were discoimted by the bank for 
the benefit of the bankrupts .and not of the 
makers, and that the makers received no con- 
sideration therefor. 2. That the notes, being 
payable in "gold or Canada currency," are 
not negotiable, and that therefore the bank- 
rupts could not be charged as endorsers 
thereon. The first objection is clearly not 
well taken, and it was not insisted on upon 
the argument. As to the second objection, it 
clearly appearing from the proofs as well 
as from the allegations in the petition that 
these notes were negotiated to the bank by 
the bankrupts for a loan made to them and 
for theu" sole benefit, and that therefore they 
are liable to the bank for the amounts speci- 
fied in the notes, whether they are liable as 
endorsers or no^ and no objection being made 
to the amount of claim as proven, it was 
decided by the com-t, at the hearing, that 
the claim of the bank as proved, so far as it 
is based upon these two notes, should not be 
distm'bed. The prayer of the petition to ex- 
punge as to the two notes for five thousand 
dollars each is therefore denied. 

Second. As to the note for two thousand 
dollars: The only objection to this note in- 
sisted on the hearing is that the liability of 
the bankrupts, as indorsers had become dis- 



charged in consequence of a valid agreement 
between the bank and A. N, Sabin, the mak- 
er, for an extension of time for a definite 
period; and it is as to this point that the 
matter was held under the advisement by 
the comt. The proof shows that the bank- 
rupts were mere accommodation endorsers, 
and that the note was discounted by the bank 
for the sole benefit of the maker. 

It is well settled, in fact, it was conceded 
on the argument, and needs no argument or 
citation of authorities to prove it, that a 
valid agi'eement for extension of time between 
a creditor and the principal debtor without 
reservation discharges the surety or indorser. 
It also seems to be well settled, and it was 
not seriously disputed on the argument, that 
if when such agreement for extension is en- 
tered into it is also expressly agreed between 
the creditor and the principal debtor that the 
former may and does reserve his rights and 
remedies against the surety or endorser, then 
the latter are not discharged. 1 Pars. Notes 
& B. 239, 241, and cases there cited. This 
is, no doulDt, on the gi'oimd, and it is so stated 
in some of the authorities, that by such agree- 
ment the principal debtor remains liable to 
reimbm'se his surety at once, upon the pay- 
ment of the debt by the latter, notwithstand- 
ing as between him and the creditor the time 
has been extended. The proof shows that 
when this note matured and after protest, 
the bank took a new note of A, N. Sabin, the 
maker, on three months' time, for the same 
amount, as a renewal of the note in ques- 
tion; and that Sabin paid the interest for 
the three months upon which the new note 
"was given, in advance. Payment of interest 
in advance is sufficient consideration for an 
agx*eement for extension of time; and, under 
the rule of law above stated, and it is so con- 
ceded, the transaction clearly discharged the 
bankrupts from their liability as endorsers, 
and it must be so held, unless what is further 
shown relieves the transaction from that ef- 
fect. It is contended, however, on "the part 
of the bank, that at the time of taking the 
new note there was an imderstanding and 
agreement between the bank and A. N. Sa- 
bin, that the rights and remedies of the bank 
against the bankrupts, as endorsers on the 
old note, should remain and that the old note 
was retained By the bank uncanceled in 
pm-suance of that agreement; and that, there- 
fore, imder the other rule of law above stated, 
the liability of the bankrupts as indorsers 
was not discharged. I will, therefore, now 
proceed to consider that question of fact as 
developed by the proofs. Before doing so, 
however, it is proper to remark that the banlc 
in its answer sets up no such agreement It 
simply contents itself with a broad, general 
denial of any extension of time whatever. 
K this point had been made, at the hearing, 
it would have been the duty of the comt 
to have excluded all proofs outside of that 
one question; but as it was not made, and 
the matter was argued and submitted as if 
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the answer were broad enough to cover the 
claim set up, I shall so consider it in my 
decision. 

The question is, then, do the proofs sus- 
tain the claim that there was an under- 
standing and agreement as stated? A valid 
extension of time to the principal debtor 
having been shown, the burden was upon 
the creditor bank to prove the agreement 
alleged. The agreement to have the effect 
claimed must have been express, and made 
at the time of the extension, and as a part 
of the transaction. The court will not, in 
such a case, act upon any implications aris- 
ing from the manner in which the business 
was transacted between the creditor and 
principal debtor, any further than as such 
implications bear upon and tend to corrobo- 
rate other testimony tending to prove an ex- 
press agreement, especially where, as in this 
case, there is no proof or pretense of an as- 
sent by the endorsers to remain liable as 
such, notwithstanding the extension. The 
proofs upon this point are confused, vague 
and uncei-tain, as the following statement 
clearly shows. Clement D. Grasette, who 
was agent of the bank, and with whom the 
business of taking the new note was trans- 
acted, was the only witness examined as 
to this point. After having been examined, 
before the register, he was called and re- 
examined, during the ai-gument, before the 
court In his testimony, on the first exam- 
ination, he gives as a reason why the new 
note was taken, that the bank desired to 
continue to discoimt to A. N. Sabin, but 
could not do so while he was in default 
upon his paper, and the new note was taken 
to avoid that difficulty. He speaks of it as 
a renewal of the note in question in every 
instance, except once, when asked the di- 
rect question, he said it was taken as "col- 
lateral;" and he speaks of the note in ques- 
tion as having been "taken up" by the new 
note. He nowhere speaks of the new note 
as a mere extension of time upon the old 
note. He says, however, that the old note 
was retained by the bank for the purpose 
of "ranking on the estate" (to use his own 
language) of the bankrupts as endorsers; 
but on that examination he is entirely silent 
as to any express understanding or agree- 
ment on the part of A. N. Sabin, the maker, 
or any agreement whatever imder or by 
virtue of which the old note was so retained. 
Thus fai', then, the release of the bankrupts 
as endorsers, by the taking of the new note, 
was not rebutted. 

The above testimony having been read at 
the hearing, counsel for the bank asked the 
privilege of recalUng the witness Grasette 
for further examination, and as a founda- 
tion for the request, on the suggestion of the 
court, stated to the court in writing what he 
expected to prove, as follows: "We expect 
to prove by Mr. Grasette, that at the time 
of taking the new note of A. N. Sabin, for 
the amount of the old note endorsed by 



Granger & Sabin, it was understood and 
agreed between the bank and A. N. Sabin 
that the remedy of the bank against the 
endorsers of the old note, or their estate in 
bankruptcy, should be reserved, and also- 
that the new note should be held collateral 
to the old." This appearing to be pertinent, 
tJie request was gi-anted. The hearing was 
thereupon suspended, and Grasette was re- 
called and was further examined before a 
commissioner. On his re-examination, hav- 
ing repeated his statement that the bank re- 
tained the old note, Grasette was asked: 
"Was it the understanding between you and 
Jlr. Sabin that the bank should retain it?" 
to which he answered: "It must have been 
so." This answer amounts to nothing what- 
ever. It states no fact. It is argumenta- 
tive merely — a mere opinion or conclusion of 
the witness. It'is true, on a direct and lead- 
ing question being propounded to him by the 
counsel for the bank, whether it was or was 
not the understanding between him and A. 
N. Sabin that the bank should retain or re- 
serve all its rights against the bankrupts, as 
endorsers of the old note, he answered: "It 
was." But on his cross-examination he fails 
to recollect anything whatever that passed 
between him and A. N. Sabin upon that sub- 
ject, but says: "I feel sure that it must 
have been to the effect that we retain pos- 
session of the old note in order to show that 
we had, under the advice of counsel, recourse 
against the endorsers, Gi-anger & Sabin." 
Thus repeating, only with a little more 
amplification, his answer to the first direct 
question. It thus appears that the evidence 
as to whether there was such an agreement 
or not, rests solely upon the opinion of this 
witness, unaided by proof of a single fact 
other than the bare fact that the old note 
was retained by the bank. This is certainly 
not sufficient to save the liability of the en- 
dorsers, because, 1. It nowhere appears that 
the old note was so retained bj'^ the bank by 
A. N. Sabin's consent, or that it was left 
there by him by mere oversight or mistake 
so far as he was concerned; and, 2. It would- 
not be sufficient to enable the endorsers to 
recover against the maker if they had paid 
the note after the new note was taken. In 
this connection it is a significant fact that 
A. N. Sabin, who certainly could have clear- 
ed the matter up by either denying that 
there ever was such agreement, or by admit- 
ting it have fixed his liability to his endorser, 
was not produced and examined as a wit- 
ness, nor was the omission to call him ex- 
plained. The fact that Grasette, as agent 
for the bank, was acting \mder advice of 
counsel, and intended, as he testifies, to fol- 
low that advice, does not help the case at 
all under the ch'cumstances, because, first, it 
does not appear that Grasette's intentions in 
this respect were made known to A. N. Sabin 
and agreed to by him; and, second, it does 
not appear that the advice under which he 
was acting was, in fact, followed by him. 
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The advice under wliicli he was acting, aB 
testified to by the leai*ned counsellor from 
whom he obtained it, was, among other 
things, as follows: "I told him that he 
couldn't take new paper and extend the 
paper without discharging the endorsers, un- 
less there was a distinct agreement with the 
endorsers that they should not be discharged. 
If any new paper was taken it should be 
with that understanding." There is no 
proof whatever that any such agi-eement or 
understanding was had. 

But there is one other fact developed by 
the testimony which, it seems to me, must, 
in any event, settle the question of the lia- 
bility of the bankrupts, as endorsers against 
the bank, beyond all dispute. Grasette tes- 
tifies that the new note was discounted by 
the bank and the amount thereof placed to 
the credit of A. N. Sabin, the maker of the 
note in question, and of the new note. Now, 
if the new note was a renewal of the note 
in question, or was taken as collateral to it— 
and that it was the one or the other there 
is no dispute— then the credit given on ac- 
count of the new note was equally in lieu 
of the note in question, or collateral to it; 
and it is precisely the same in effect as if A. 
N. Sabin had deposited in the bank against 
the note in question the amount thereof in 
money. Assuming, then, for the sake of the 
argument, that there was, as claimed, an 
agi*eement between A. N. Sabin and the 
bank, that the rights and remedies of the 
latter against -the bankrupts as endorsers 
should be resei-ved, the case assumes this 
shape: A. N. Sabin, the maker of the note 
in question, pays the amount thereof to the 
bank, to be placed to his credit, and the note 
to be retained by the bank to enable it to 
pm'sue the bankrupts' estate upon the en- 
dorsement. No such arrangement as that 
ever has been or ever can be tolerated by 
any court for a moment. Any amount the 
bank might be able thus to realize out of the 
bankrupts' estate would be, as to it, a double 
payment of the debt, or it must go directly 
to the benefit of A. N. Sabin, the only per- 
son ultimately liable to pay the same, and 
thus, in either event, opei*ate as a fraud 
upon the banla*upts' estate. The fact testi- 
fied to by Grasette, that whatever amount 
should be realized from the estate was to be 
applied upon A. N. Sabin's new note, does 
not help the case of the bank at all, be- 
cause the bankrupts are in no manner liable 
upon that note. On the contrary, that fact 
substantiates what was said above— that 
whatever might be thus realized from the 
estate would go to the benefit of A. N. 
Sabin. I think the true view of the case 
is that the note in question was extinguished 
by the new note and the credit given on ac- 
count of it It results that the note for two 
thousand dollars must be expunged from the 
claim of the bank, as prayed in the petition, 
and the claim of the bank as proven must 
be abated accordingly. 

IOfed.cas.— 61 



Third. As to the collaterals held by the 
bank. It is admitted by the answer that the 
bank has in its possession four hundred and 
fifty dollars in United States cui'rency, and 
a promissory note of one B. R. Stone for 
one thousand dollars, belonging to the bank- 
rupts* estate which the bank claims to hold 
as collateral secm'itj' for the indebtedness 
of the bankrupts' estate to the bank. The 
claim of the bank is proven in these bank- 
ruptcy proceedings as an unsecm-ed claim, 
no reference being made in such proofs to 
any secuiity whatever. It is now, I believe, 
pretty well settled that a creditor so proving 
his claim must be held to have thereby re- 
linquished any and all security which he 
may have held for the same' debt. But a 
resort to that legal proposition is unneces- 
sary in this case, because it clearly appears 
from the proofs that the money and the note 
so admitted to be held by the bank are not 
held as collateral to the debt proven, or to 
any other existing indebtedness of the es- 
tate to the bank. The said sum of four 
hundred and fifty dollars, and the said prom- 
issory note of H. R. Stone for one thousand 
dollars, must, therefore, be paid over and 
delivered up by the bank to the assignee. 

An order must be made in this matter: 
Denying the prayer of the petition as to the 
two notes for five thousand dollars each. 
Expunging from the claim of the bank the 
note for two thousand dollars, and for a cor- 
rection and abatement of the claim of the 
bank accordingly. Requiring the delivery 
by the bank to the assignee of the promis- 
sory note of H. R. Stone for one thousand 
dollars, and directing the assignee to with- 
hold all dividends going to the bank until 
the same is done. Requiring the payment 
by the bank to the assignee of the sum of 
four hundred and fifty dollars, and author- 
izing the assignee to retain that amoimt, if 
not paid, out of any dividends going to the 
bank. Requiring the payment by the bank 
to the assignee of the costs of this proceed-^ 
ing, including a solicitor's fee of twenty-five 
dollars, to be taxed, and authorizing the as- 
signee to retain the same out of any divi- 
dends going to the bank. That the order 
be certified to the register, Hovey K. Clarke,. 
Esq. 



Case Ho. 6,685. 

GRANGER v. SWART. 

[1 Woolw. S8.] 1 

Circuit Court, D. Wisconsin. April, 1S65. 

BouNDAKT OP Government Lands Ltisg Along 
Lakes and Rivers — Meandered Line — Ac- 
cretions—Waste Land— Adverse Possession 
wnicn Avoids a Deed— Color of Title. 
1. The houndary to lands bordering on rivers 

and lakes is the meandered line est.iblished by 

the government surveyors. 
[Cited in James v. Howell, 41 Ohio, 709.] 

1 [Reported by James ]M. Woolworth, Esq.,. 
and here reprinted by permission.] 
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2. If, at the date of an entry of government 
land, one of the boundaries of which is such me- 
andered line, the lake or river extends to, and 
borders on, such line, accretions afterwards 
formed belong to the party holding title under 
the entry. 

[Cited in East Omaha Land Co. v. Jeffries, 40 

Fed. 388.] 
[Cited in Bissdl v. Fletcher, 19 Neb. 725, 28 

N. W. 304.] 

3. But if, at the time the entry was made, be- 
tween such, line and the bank- of the lake or river, 
there was a body of swamp, or waste land, or 
flats, on which timber and grass grew, hordes and 
cattle fed, and hay was cut, such land was not 
included within the entry. 

4. The adverse possession necessary to avoid 
the deed of a grantor, out of possession, must be 
under color of title. 

This was an aetion of ejectment tried to 
a jury. Walker had entered certain lands, 
which at one time bordered on Lake Kosh- 
kononjT and the Rock rirer. The govern- 
ment surveyor had run a meandered line. 
Afterwards, but before the entry, as the evi- 
dence tended to show, a considerable body 
of land was formed by accretions. This land 
was low and marshy, but at certain seasons 
of the year it became dry. Grass grew upon 
it; hay was cut; and horses and cattle were 
pastured there. Walker conveyed the tract 
as it was entered hj him to the defendant, 
who, claiming that the entry covered this 
land formed since the survey, entered into 
possession. The plaintiff's title was derived 
from an entry made subsequent to the de- 
fendant's, which in terms, covered the new 
land. He haying made out a title, the de- 
fendant sought to avoid it by showing his 
prior entry and patent, claiming that tliey 
covered the premises in question. 

MILLER, Circuit Justice (charging jury). 
The plaintiff produces in evidence patents 
from the United States to Gilbert and Pinch 
for the land described in the dedaration, a 
conveyance from Finch, to Gilbert, and one 
from Gilbert to himself. He also proves the 
defendant in possession at the commence- 
ment of this suit. He has thus made out a 
title, and established prima facie his right 
to recover- 
To defeat the case thus made, the defend- 
ant claims that he has a prior title to the 
same land, which he attempts to prove by 
three patents from the United States to Max- 
tin Walker, and a deed from Walker to him> 
self. 

The first and principal question to be de- 
termined by the jury is, whether these pat- 
ents cover the land in controversy. The pat- 
ents and deeds under which the defendant 
claims do not pass the title to the premises 
in question, unless, at the date of the en- 
tries on which they issued, the Rock river, 
where it is called a river, and Lake Kosh- 
konong, where it is called a lake, extended 
to and bordered upon the meandered line 
which constitutes the boimdary of the lands 
described in the patents. In other words, if. 



between the meandered line which by the 
government smwey was made one of the 
boundaries of the land sold to Walker, and 
the bank of Rock river and shore of Lake 
Koshkonong, there was at that time a body 
of swamp, or waste land, or flats, on which 
timber and gi-ass grew, and horses and cat- 
tle could feed, and hay be cut, then the pat- 
ents to Walker did not cover this land, but 
were confined to the actual limit of said me- 
andered line. 

On the other hand, if, when tlie entries 
were made, the bank of the river and shore 
of the lake, at an ordinary stage of water, 
were where this meandered line was repre- 
sented by the United States survey, and the 
land in controversy has since been formed 
by a receding of the water, or by accretion 
to the shore and bank, then it became the 
land of the defendant, or of Walker, as the 
title might be in one or the other. 

If the first of these positions be foimd by 
yoii to be true, the defendant has no title to 
the land; if the second be ti-ue, be has title 
to the addition made by the accretion. 

The defendant further relies upon the fact 
that, although tlie patents from the govern- 
ndent to Gilbert and Finch may have con- 
ferred on them the legal title to the land in 
question, the deed from Gilbert to plaintiff 
was void, because the land conveyed was 
held adversely by the defendant. 

In order to make this deed void, the de- 
fendant must have been in the actual posses^ 
sion of the land, claiming under a title ad- 
verse to that of Gilbert. The defendant says 
in his own testimony, that the only title un- 
der which he claimed the land was the pat- 
ents to Walker, and the deed from Walker 
to him. If these patents and this deed did 
not cover the land in controversy, the mere 
claim or assertion that they did cover it. 
does not constitute a color of title which 
avoids Gilbert's deed. 

The possession adverse to that of a gi-autor 
which avoids his deed must be under color 
of title; and when the paper, or deed, or 
document which is claimed to constitute this 
color of title is produced, it must embrace 
the land in question, or it cannot operate to 
avoid a deed from one holding the true title. 
Otherwise a man in possession of a lot of 
land, in town or elsewhere, might make void 
every sale of it by its true owner, by merely 
asserting that his deed of some other lot 
covered the one of which he claimed to hold 
possession. 

We have already instructed you as to the 
rule by which you are to determine whether 
the patents to Walker covered the land in 
question. If you find that they did not, then 
they do not give color of title to make void 
the deed of Gilbert to the plaintiff. If the 
jm'y find a verdict for the plaintiff, they will 
find a general verdict. If they find for the 
defendant, they will say whether they find 
on the groimd of the avoidance of Gilbert's 
deed by the defendant's possession, or on 
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the ground tliat the defendant has the better 
title to the land. 

Verdict and judgment for plaintiff. 

On meandered lines, see Johnson v. Pannell, 
2 ■Wheat. [15 U- S.] 206; Littlepage v. Fowler, 
11 Wheat. [24 U." S.] 215; Brown's Lessee v. 
Clements, 3 How. [44 U. S.] 650: Railroad Co. 
V. Schurmier, 7 Wall. [74 U. S.] 272. EfEect of 
survey, Bates v. Illinois Cent. 3tl. Co., 1 Black 
[66 U. S.l 204. Accretions, New Orleans v. 
U. S., 10 Pet. [35 TJ. S.] 662, 717; Jones v. 
Johnston, 18 How. [59 U. S.] 150. 



Case MTo. 5,686. 

The GRANITE CITY. 

[Blatchf. Pr. Cas. 355.] i 

District Court, S. D. New York. May, 1863. 

PitizE— Spoliation op Papers. 

Vessel and cargo condemned for an attempt 

to violate the blockade. 

Violation of the blockade by the vessel on 
previous voyages. 

BETTS, District Judge. This ship and 
cargo were captiured at sea, March- 22, 1S63, 
in latitude 25° 30' north, and longitude 
73" 53' west, by the United States gunboat 
Tioga, and -were sent to this port for ad- 
judication. They were here libelled for for- 
feiture, ■ April 21, 1863. Process of attach- 
ment and monition were returned by the 
marshal as served, and, proclamation having 
been duly made in court, the default of all 
persons in interest was thereupon ordered, 
and the proofs in preparatorio were opened 
and the case was submitted to the court for 
decision. The papers produced from the 
ship by the prize-master were a certificate of 
British registry of her, dated at the port of 
London, December 24, 1862, to Edward Pen- 
broke, of that place, as owner, which states 
that she was British built; a cocket ticket, 
a victualling bill, and two shipping bills, 
dated Glasgow, December 29, 1862, for Nas- 
sau, N. P.; a health biU, given at Funchal, 
for Nassau, January, 1863; a clearance of the 
vessel at Nassau, N. P., March 20, 1863, for 
St. Johns, N. B., with a cargo consisting of 
inward cargo, not landed,— 10 packages of 
goods; a clearance and bill of health for the 
vessel, laden with a cargo of cotton, dated at 
Wilmington, N. C, in the Confederate States, 
March 10, 1863, for a voyage to Nassau, N. 
P.; a manifest of the same cargo, sworn to 
by the master of the ship, on the same day, 
at Wilmington aforesaid; and a shipping 
agreement, executed at Nassau, February 19, 
1863, between John McEwan, master of the 
said steamship, and ten of her crew, for a 
voyage from Nassau to St Johns, N. B., 
also back to the port of Nassau, or any port 
in the West Indies. McEwan, the master, 
Gibson, the cook, and Campbell, the chief 
steward, were examined in preparatorio in 

1 [Reported by Samuel Blatchford, Esq.] 



the suit, by the prize commissioners of this 
port, on the 30th and the 31st days of March, 
1863. The master testifies that the Granite 
Cily was an English merchantman, owned 
in England, and was captured by the United 
States gunboat Tioga, March 22, 1863, about 
fifty miles to the eastward of Eleuthera is- 
land, because she was thought to be intend- 
ing to run the blockade; that she was built 
in the Clyde, in December last, and called 
the City of Dunedin, until she began this 
voyage, when the name was changed to 
the Granite City; that the voyage began at 
Glasgow, in December, 1862, and was to be a 
rotmd one, ending in any port of the United 
Kingdom; that she touched at the Isle of 
Man, Cork, Madeira, and St. Thomas, and 
thence went to Nassau, N. P., where she first 
broke bulk; and thal^ at the port she dis- 
charged part of her cargo, and then cleared 
for St. Johns, N. -B. The record states that 
the witness, although admonished by the 
commissioners, declines to disclose to what 
ports or places the vessel was then bound. 
He says that Nassau was the last clearing 
port before her capture, and that the cargo 
was consigned to order; but, as the record 
shows, he again declines to answer to what 
port the cargo carried from Nassau was to 
be delivered. He says that various papers 
of the sliip, on board when she left Nassau, 
were bm*ned by his orders, during the chase 
of the vessel, and before her capture; and 
that he knew of the war, and that the South- 
ern ports were under blockade by the United 
States government, before she left England. 
He then reiterates his refusal to state the 
port to which he was destined when he left 
Nassau, cleared for St Johns. In answer to 
another . interrogatory, he says that the 
Granite City, when she first came to Nassau 
from Glasgow, took her cargo to Wibningtou, 
N. C, running the embargo, although fired 
a1^ and discharged it there, that place being 
blockaded; that she then took in there a 
cargo of cotton, and retm*ned with it to Nas- 
sau, where it was discharged; and that she 
then took on board the lading captured with 
her. On the closing of the examination, he 
recalled his refusal to answer to what port 
the prize was destined on her first departure 
from Nassau, and made reply "that he was 
bound to run the blockade into some Con- 
federate port, -wherever he could get in, and 
if he could not get in, to go elsewhere." 
This testimony has been given in fuUer detail 
than was strictly necessary, in order to show 
that the business of the vessel was the de- 
liberate and persistent violation of a public 
blocliade. Gibson, the cook, joined the ves- 
sel at Nassau only ten days before her cap- 
ture. He says that he knew, and that every 
one else Icnew, that she was going somewhere 
else than to her declared place of destina-' 
tion, and was to return to Nassau. The stew- 
ard, Campbell, gives no testimony having 
direct relation to the charge against the ves- 
sel 
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The evidence very clearly establishes the 
culpability of the voyage. The destruction 
of the ship's papers when she was pursued 
by the capturing vessel, her plain pui-pose 
and attempt to cany out the voyage then un- 
dertaken by violating anew the blockade of 
the enemy's coast, and her having, as avowed 
by her master, effected that act in the pre- 
cedhig voyage, amount to complete proof of 
the criminality of the enterprise she was en- 
gaged in, as well as of the illicit character of 
her last voyage. A decree is rendered con- 
demning the vessel and cargo to forfeiture. 



Case l^o, 5,687. 

The GRANITE STATE. 

[1 Spr. 277.] 1 

District Court, D. Massachusetts. Jan. 1855. 

Marituie Liex— MoktgAge— Pkiokitt. 

1. A lien for supplies or repairs, upon a vessel 
under mortgage, and in possession of the mort- 
gagor, is valid, and will be enforced after the 
possession is transferred to the mortgagee. 

[Cited in The Norfolk, Case No. 10,297; Read- 
er T. The George's Creek, Id. 11,634; The 
Theodore Perry, Id. 13,879; The Trenton, 
4 Fed. 659; The Guiding Star. 9 Fed. 524; 
The Charlotte Vanderbilt, 19 Fed. 220; The 
Young America, 30 Fed. 797.] 

[Cited in Donnell v. The Starlight, 103 Mass. 
233; Dunklee v. Crane, Id. 471; Jones v. 
Keen, 115 Mass. 181; Oliver t. Woodman, 
66 Me. 58; Hammond v. Danielson, 126 
Mass. 296; Smith v. Stevens, 36 Minn. 304, 
31 N. W. 55.] 

2. And this is true, notwithstanding the pos- 
session may have been given to the mortgagee, 
by a decree of a court of admiralty, in a suit for 
possession. 

This was a suit in rem, promoted by 
James Reeder, Jr., of Baltimore, for repairs 
and materials furnished to the vessel in 
Baltimore, in September last. Richard F. 
Loper, of Philadelphia, intervened for his 
interest, as owner. The defence was, that at 
the time the supplies were furnished the 
vessel, she was mortgaged to the claimant, 
for her full value; and that after the sup- 
plies were furnished, and before this suit 
was brought, the vessel had been decreed 
by this court to him, upon a suit in irem, for 
possession, for condition broken. 

R. H. Dana, Jr., for libellant 
L, Saltonstall, for respondent. 

SPRAGTJE, District Judge. A sale of a 
vessel by a decree in rem, in admiralty, 
gives a perfect title to the purchaser, and 
the holders of liens are remitted to the 
funds in the registry, which are substituted 
for the vessel. But the decree relied upon 
was not for a sale of the vessel. It only 
gave possession to the mortgagee. It did not 
even pass upon the general title. In a mere 
suit of possession, holders of liens are not 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



required to come in and defend; nor is it 
apparent what defence to the transfer of 
possession could be made by them, if they 
were to intervene. The decree, therefore, 
does not bar the libellant 

It is contended, that the claim of the mort- 
gagee, being prior in time to that of the li- 
bellant, and being duly recorded, must over- 
ride it But this is not a contest for prior- 
ity between holdei"s of liens. The mortgagee 
holds a title to the vessel, and is, ordinarily, 
unless by his own agi-eement to the contrary, 
entitled to possession. If he leaves the ves- 
sel in the possession and control of the mort- 
gagor, the necessary repairs and supplies be- 
ing for the benefit of the vessel, may be for 
the benefit of the mortgagee, as well as of 
the mortgagor. It would, moreover, deprive 
liens founded on the necessities of vessels 
abroad, of nearly all their value, if they 
were to be displaced by mortgage titles. 
Decree for the libellant, $139.78, and costs. 

It has since been decided by the supreme 
court, in The John Jay, 17 How. [58 U. S.] 
401, that courts of admiralty have no jurisdic- 
tion over questions of property, between the 
mortgagor and mortgagee of a vessel. See, 
also, The Angelique, 19 How. [60 U. S.] 240. 
Before tliese cases, this jurisdiction had been 
exercised both in Massachusetts and the East- 
ern district of Pennsylvania; but the cases 
were not ptiblished. It is now exercised by the 
court of admiralty in England, by St 3 & 4 
Vict c. 65. 



Case mo. 5,688. 

GRANNIS V. BEARDSLEY et al.i 
District Court, D. Connecticiit June 24, 1874. 
Circuit Court, D. Connecticut. May 27, 1876. 

Baxkuuptoy— Unlawful Pbeferences. 

[Notes and mortgage assigned by an insolvent 
debtor to a creditor about a month before an ad- 
judication of bankruptcy, as security for pre-ex- 
isting indebtedness and a small additional loan, 
held void under section 35 of the bankrupt act of 
1867 [14 Stat. 534], as made with intent to cre- 
ate a preference.] 

Before SHIPMAN, District Judge. 

This is a bill in equity brought by Calel> 
A, Grannis, the assignee in bankruptcy of 
Chas. H. Fogg, to set aside the assignment 
by the bankrupt to .the defendants, Beards- 
ley, Wilson & Co., of two notes of ?500 each 
and a mortgage securing the same, on the- 
ground that said assignment was made in 
violation of the 35th section of the bankrupt 
act and for a delivery of said notes and 
mortgage to the assignee. 

The facts found upon the trial to be true 
are as follows: Chas. H. Fogg was adjudi- 
cated a bankrupt on January 6th, 1874, upon 
his own petition filed January 2d, 1874. The 
plaintiff and Anan StUlson, now deceased, 
were duly appointed assignees of the estate 
of said banki'upt and received a deed of 
said estate from the proper officer. On De- 



1 [Not previously reported.] 
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cember 4tli, 1S73, said Fogg was indebted 
to the defendants in the sum of $500, evi- 
denced by his promissory note for that sum, 
theretofore given, and matiiring on that 
day; and also in the additional sum of 
$958.83, evidenced by book account, all of 
which was due for lumber sold by the said 
defendants to said Fogg. Said note had 
been discounted at bank for the benefit of 
the defendant On said December 4th, 1873, 
said Fogg endorsed in blank, assigned and 
delivered to the defendants two notes made 
by "William Annesley, payable to said Fogg 
or order, each for the sum of §500, and also 
assigned, by instrument in writing, and de- 
livered to the defendants, a mortgage upon 
a parcel of real estate situate in Bridgeport, 
€onn., to secure the payment of said two 
Annesley notes, which mortgage and notes 
and assignment of said mortgage are cor- 
rectly described in the petition. 

Said Fogg at the time of said assignment 
informed the defendants of his inability to 
pay his §500 note which then matured, and, 
if they would loan him more money, offered 
to assign said two Annesley notes and 
mortgage as security for all his indebted- 
ness to them. They thereupon did advance 
liim $300, less $9 interest, took up at bank 
said $500 note, and received said assign- 
ment of said Annesley notes. The sole mo- 
tive of their additional loan of $300 was 
to obtain said secm-ity for their pre-exist- 
ing indebtedness. The said notes and mort- 
gage were thereupon assigned and delivered 
as collateral security for all said indebted- 
ness amounting to $1,749.83. Said Fogg was 
■on said day insolvent, and made said sale 
and assignment of said two Annesley notes 
and mortgage to the defendants with a view 
to give a preference to said Beardsley, "Wil- 
son & Co., who were his creditors, and to 
prevent his property from coming to his 
assignee in bankruptcy, and to evade the 
provisions of the banki-upt act. Said Fogg 
was aware of his insolvency. 

Said Beardsley, "Wilson & Co. were aware 
of said insolvency, and had reasonable cause 
to believe that said sale and assignment 
was made by said Fogg in fraud of the pro- 
visions of the banlcrupt act, and to grant 
them a preference, and to evade said pro- 
visions, and the defendants made said ad- 
vance of $291 and received said assignment 
with a view to obtain a preference over the 
■other creditors of said Fogg, and to obtain 
security for said pre-existing indebtedness. 
Said assignment was made within the period 
of four months before the filing of said peti- 
tion in bankruptcy. The estate of said Fogg 
is deeply insolvent. Said Annesley notes 
and mortgage are now held by and are in 
the possession of the defendants. Prior to 
the issuing of the subpoena in this' case, 
tiie petitioner made demand upon them for 
the same. Let a decree be entered, order- 
ing said Beardsley, Wilson & Co. to deliver 
said notes and inortgage and a written as- 



signment thereof to said assignee, and pay 
the taxed costs of said petition. 

[On appeal the following opinion was ren- 
dered by the circuit court:] 

JOHNSON, Circuit Judge. I have exam- 
ined the testimony and the points made by 
the counsel since the conclusion of the ar- 
gument, and am satisfied that the impres- 
sions -nrhich I received upon the hearing are 
correct I entirely agree in the conclusions 
of fact arrived at by the learned district 
judge. The insolvency of Fogg is clearly 
made out, and, notwithstanding the denials 
of the parties concerned, the circumstances 
lead irresistibly, to my mind, to the conclu- 
sion that the defendants as well as Fogg 
were aware of it That a preference was 
actually effected by the ti-ansfer of the 
Annesley notes and mortgage is clear. The 
evidence satisfies me that Fogg intended a 
preference, and that, to say the least, the 
defendants had reasonable cause to believe 
that such was the purpose of the transac- 
tion. Indeed, I cannot understand how the 
operation can have had any other purpose, 
in a business point of view, on their part, 
than to secm*e a preference. Entertaining 
these views, I must direct an affirmance of 
the decree of the disti'ict court, with costs. 



Case No. 5,689. 

GRANON V. HARTSHORNE. 

[Blatchf . & H. 4o4J i 

District Court, S. D. New York. Dec. 7, 1834. 

Wages op Seamen— Shipping Akticles— Burden 
OF PjROOF — End of Voyage. 

1. In a suit for seamen's wages, the proctor for 
the libellant, though not legally incompetent as 
a witness for his client, has a bias which is to 
be regarded in weighing the credit to be given to 
his testimony. ■ 

2. A stipulation in the shipping articles, that 
the seamen shall not sue for wages until the ves- 
sel 3S unladen, is binding upon them, if it is 
fairly made. 

3. Under such a stipulation, the libellant, in a 
suit for wages, has the burden of proving that 
the vessel was actually unladen when the libel 
was filed, or had then been moored fifteen days. 

4. Where an action in personam for wages is 
brought prematurely, but becomes perfected be- 
fore the stipulations and answer of the respond- 
ent are filed, and the answer, when filed, admits 
a right of action in the libellant, the court need 
not dismiss the libel; yet, if the suit is vindictive 
or unreasonably prosecuted, costs may be im- 
posed on the libellant 

[Cited in The Grace Darling, Case No, 5,051.] 

5. The case of The Cadmus [Case No. 2,280] 
considered. 

6. The voyage ends when the vessel is safely 
moored at her port of final destination. 

[Cited in The Annie M. SmuU, Case No. 423.] 

7. A stipulation in the shipping articles not to 
sue for T\ ages until the vessel is unladen, is not 
an extension of the voyage; and, if a seaman 

1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esg.] 
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leaves her, without permission, after she is 
moored, but before her unlivery, that is not a de- 
sertion which works a forfeiture of wajres under 
the act of July 20, 1790 (1 Stat. 131, 133). 
[Cited in The Frank C. Barker, 19 Fed. 333.] 

This was a libel in personam, by a steward 
[Lewis Granon] against the master [Richard 
T. Hartshome] for wages. The vessel reach- 
ed New York harbor on the 14th of April, 
1834, and got into her berth at the dock on 
the 15th, The libellant left her on the 16th, 
and on the 24th filed this libel. The answer 
admitted that $42 remained unpaid on hia 
wages, after deducting credits claimed, but 
set up, as a defence on the merits, that the 
libellant had forfeited his wages, by desert- 
ing the vessel at New York. It also set up a 
dilatory exception, that the libellant's right 
of action had not matured when the suit 
was instituted, the vessel not being then un- 
laden, and set forth an agreement in the 
shipping articles, signed by aU the crew, that 
the mariners should not be entitled to wages 
until the vessel was unladen, 

Elijah Paine, for libellant. 
Thomas TV. Tucker, for respondent 

BBTTS, District Judge, This suit has 
been contested on both sides with great acri- 
mony, and at an expense disproportioned to 
the amount in dispute or the importance of 
the case. The action is prosecuted for the 
recovery of wages alleged to be earned and 
due on a voyage from New York to Liver- 
pool and back. The vessel was safely moor- 
ed at her dock in New York, on the loth of 
April, having come into the harbor the day 
previous. This was her port of final destina- 
tion and discharge. The result of the rather 
confused testimony on both sides is, that the 
crew, with the exception of the libellant and 
one other person, were paid off, and per- 
mitted by the master to leave the vessel on 
the 15th, the day she was brought into her 
berth; but it does not clearly appear that an 
express discharge was given to any one. The 
evidence is conflicting as to whether the 
master prohibited the libellant fr6m leaving 
the vessel with the rest of the crew. The 
libellant's proctor offered himself as a wit- 
ness to prove declarations or admissions by 
the respondent, which, it was urged, amount- 
ed to proof of his assent that the libellant 
might leave the ship when the others did. 
The evidence of the proctor was objected to 
as inadmissible; and, if it stood alone, it cer- 
tainly would command but slender credit. 
No court could receive it otherwise than with 
hesitancy and disti-ust But, I do not find 
that the common law of England or of this 
country has declared an attorney an incom- 
petent witness for his client in the particular 
suit in which he is acting as such attorney. 
This was the doctrine of the civil law— man- 
datis, cavetur ut praesides attendant, ne 
patroni in causa cui patroeinium praestiter- 
unt testimonium dicant (Dig. lib. 22, tit 5, 
§ 25) ; and it is recognized in the French 



tribunals. Pothier asserts that, because of 
partiality, the testimony of an advocate or 
attorney is not admissible in favor of his 
client Traite des Oblig, p. 619, pt. 4, 827, 
tom, 3. This might prove a wholesome rule- 
of practice with the American courts, as 
tending to maintain the dignity and purity 
of the administration of justice. But the- 
relation is not classed, by standard writers, 
with the legal disqualifications of a witness 
(1 Gilb. Ev., 6th Ed., 106-142; 2 Starkie, 
Ev., Bost Ed,, tit "Interested Witnesses" j 
; 3 Bac, Abr. "Evidence," B.; Esp, N. P. pt. 
] 3); and the objection is discountenanced by 
I adjudications of high authority in the United 
States (Brandigee v. Hale, 13 Johns. 125 p 
Chaffee v. Thomas, 7 Cow. 358; Miles v. 
O'Hara, 1 Serg. & R. 32; Reid v, Colcock, 
1 Nott & McC. 592; Phillips v. Bridge, 11 
Mass. 242). In no way can such testimony 
be presented in a more exceptionable, not to 
say repulsive aspect, than in the present 
instance, where the statement of the master 
appears to have been drawn from him sur- 
reptitiously, as it were, by the contrivance 
and address of the proctor, with the intent, 
on his part, to volunteer as a witness to prove 
the declarations so obtained. The proctor 
testifies to answers to his interrogatories 
given by the respondent when under exami- 
nation as a witness in another cause. It is 
not made to appear that the questions or 
answers were any way material in that case, 
nor that the attention of the respondent was 
drawn to the meaning put upon his state- 
ments by the attorney who examined him. 
A subtle and ambiguous interrogatory, pro- 
pounded by an unscrupulous man, might en- 
trap a party into statements to which the at- 
torney could affix an import quite foreign 
from the intention and meaning of the wit- 
ness. The temptation to practise such strata- 
gems may be kept from reaching any mem- 
ber of the profession, if it becomes under- 
stood that he must be regarded in the position 
of a discredited witness, and can have no 
weight unless his testimony be supported. 
Admitting that the relation of a proctor to 
his client and the cause, and the slight chance 
of his securing a remuneration from a com- 
mon sailor for services and advances in his 
suit otherwise than by securing a judgment 
against the other party, do not amount to a 
fixed pecuniary interest in the event of the 
cause, which disqualifies him from testifying 
for his client still, the bias is so manifest 
and pressing, that small confidence can be 
placed in his representation or interpretation 
of declarations of the opposite party, either 
overheard or sought for and wormed out by 
him. The court is often pained to see petty 
actions taken up and managed by proctors 
with a rancorous and oven-eaching spirit, 
fully in keeping with that manifested by 
their clients; and, in order that this disposi- 
tion may not be inflamed by mingling the 
proctor's evidence in the proceedings, I am 
anxious it should be understood, that the un- 
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supported testimony of a proctor ' for. M^ 
client weighs very lightly in this coiu't, and 
that the practice, on the part of proctors, of 
supporting, by their own evidence, cases they 
are conducting professionally, will be dis- 
countenanced by every means compatible 
with the law. In the present instance, the 
testimony of the proctor might be regarded 
as beiug c'orroborated by the facts, that the 
master paid wages to the other seamen and 
allowed them to leave the vessel, and that it 
does not appear there remained any ship's 
duty for the libellant to perform when he 
absented himself. In such ease, it would be 
reasonable to imply that he was tacitly in- 
cluded in the permission to quit the vessel. 
The fact of a discharge need not be proved 
by any direct evidence, but may be inferred 
from circumstances; and, ordinarily, the pay- 
ment of the other seamen, or permission to 
them to leave the vessel, will be regarded as 
a general discharge of the crew. Edwards 
V. The Susan [Case No. 4,299]; Dixon v. 
The Cyrus [Id. 3,930]. The presumption is, 
however, overborne, in the present case, by 
the testimony of the mates, who swear that 
the master refused to allow the libellant to 
go with the other men, and was not present 
at the time he departed after they had left. 
The stipulation in the shipping articles, post- 
poning the right to wages until the vessel 
was unladen, cannot be pronounced uncon- 
scientious or circumventing in respect to the 
sailors. It has an immediate connection with 
their ordinary engagement to the vessel, and 
operates, in effect, but as a prolongation of 
their shipping term, and, as an incident there- 
to, delays the recovery of their wages until 
the vessel is unladen, or until the fifteen 
days allowed by the statute for that purpose 
have expired. The Martha [Id. 9,144]. Such 
a stipulation would probably not operate to 
their loss or disadvantage, for they might 
insist on remaining with the vessel during the 
time, and would thus be entitled to support 
and wages until its expiration. 

The weight of evidence being, that the 
libellant was not discharged from the vessel, 
he was bound by the stipulation in the arti- 
cles; and, as the libel was filed only nine 
days after the voyage was ended, the excep- 
tion taken in the answer to the libellant's 
present right of action, becomes technically 
well founded. If this objection was sup- 
ported by any show of reason for exacting 
from the libellant the delay of his suit, the 
respondent might, upon the strength of it, be 
entitled to turn him out of court, with costs. 
But the answer does not allege, nor does the 
proof show, that the master claimed any 
duty of the libellant on ship-board, or that 
the vessel required his services. The re- 
fusal to him of permission to go with the 
crew would, therefore, seem to have been ar- 
bitrary on the part of the master, and was 
probably vindictive and designed to coerce 
the libellant to pursue some course resisted 
by him, or to lead him to commit some act 
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prejudicial to the ultimate ■ recovery of his 
wages. The latter motive is inferable from 
the attempt of the master to fasten a forfeit- 
ure of wages on the libellant because of his 
leaving the vessel; and there is evidence in 
this case that the master was willing to con- 
sent to the libellant's leaving the ship upon 
condition that he would execute a release of 
all causes of action against him. This con- 
duct of the master takes from him all claim 
to the favor of the court He is entitled to 
the' strict legal effect of his exceptions, and 
to nothing more. 

The libellant only proves that the vessel 
was in process of unlading when his libel was, 
filed. The respondent does not assert that 
she remained unladen when his answer was 
put in. If that was the fact, yet fifteen days 
had then elapsed, and it win be presumed, in 
the absence of clear proof to the contrary, 
that there was ample time, in that period, 
to discharge the cargo. The Martha [supra]. 
When the respondent, then, submits himself 
to the jurisdiction of the court, as he does 
by his stipulations and answer, and: admits, 
in his answer, that a balance of wages is 
due the libellant, the court Is relieved from 
the necessity of decreeing a dismissal of the 
suit and compelling the libellant to renew- 
his action. It is clearly competent to an ad- 
miralty court, and it is believed to be a usual 
course of procedure in that tribunal, to act 
upon the merits of the case as it stands when 
the cause comes to contestation. See The 
Edward [Case No. 4,289]. To preserve or- 
der in its proceedings, and due respect to the 
rights of the suitors who are subject to its 
process, it will undoubtedly, by awarding or 
withholding costs, or by a summaiy dis- 
charge of the action, check the irregularity 
of commencing suits before the right of ac- 
tion is fully matured. To do that effectu- 
ally, it is not necessary to surcease the con- 
sideration of the merits, when they are 
placed in issue upon the pleadings, and to 
turn the promovent out of courts merely to 
compel him to perform the ceremony of be- 
ginning his suit in due time. If, then, the 
question rested upon the fact that, on a per- 
emptory refusal by the master to pay the 
wages which he admitted to be earned, the 
libellant unadvisedly and erroneously brought 
his action therefor nine days after the voy- 
age was ended, when he ought to have de- 
layed it six days longer, it would seem to be 
fit and appropriate, when the fifteen days 
have run out, or the cargo is unladen, to 
allow the action to proceed, as no wrong 
would be sustained by the respondent And, 
ordinarily, this would be permitted without 
imposing costs because of an irregularity, 
merelj- technical, in commencing the action. 
The respondent, however, having given evi- 
dence that, after the libel was filed, but be- 
fore the vessel was unladen or the fifteen 
days had expired, he offered to pay the 
wages, and that the proctor for the libellant 
refused to accept them because his libel was 
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already filed, entitles himself to an indem- 
nity against the costs or the injury which 
he may have incurred because of the eap- 
tiousness or precipitancy of the party in 
urging forward the action. Had applica- 
tion then been made by the respondent, to be 
discharged from the action, the court would 
no doubt have stopped the proceedings, with 
costs to him. But, since he elected to file 
stipulations sistere in judicio et solvere ju- 
dicium, and to interpose a full defence by 
formal answer, after the fault was known to 
" him, the irregularity in commencing the suit 
may be regarded as subs.tantially waived, 
and the case be acted upon as if it was in- 
stituted at the time the defence was taken. 
Accordingly, the only redress the respondent 
can reasonably claim, is to be relieved of 
the costs improperly created previously to 
his offer to satisfy the demand. Those costs 
will be imposed upon the libellant 

The merits of the defence made by the 
answer are, that the libellant has forfeited 
his entire wages by desertion; and the re- 
spondent insists that the decision of the cir- 
cuit court in the case of The Cadmus [Id. 
2,2S0] has settled the law upon this point 
in his favor, and determined that every un- 
authorized abandonment of a vessel by a 
seaman is a desertion which necessarily 
works a forfeiture of wages. That case, as 
adjudged by the circuit court, must, until 
reversed by the supreme court, supply the 
rule of decision to this court. I am not in 
possession of the reasons upon which that 
judgment was based, but I am persuaded 
that the learned judge did not, as was urged 
on this argument, intend to abrogate the 
rule of the law maritime in respect to the 
constituents or consequences of the offence 
of desertion, nor to hold that every wilful 
and clandestine departure from a vessel by 
a seaman, proved by oral evidence alone, 
is the offence of desertion described in the 
act of congress of July 20, 1790 {1 Stat 131, 
1S3), and must incur the punishment there- 
in prescribed. On the contrary, I conceive 
that admiralty courts can exercise a discre- 
tion in the punishment of the common law 
offence, so to term it, and are not obligeii 
to impose the single penalty of forfeiture 
of wages and effects. See The Cadmus [su- 
pra]; The Martha [Case No. 9,144]; The 
Elizabeth Frith [Id 4,361]. The cases are 
clear to show that maritime courts have al- 
ways claimed and exercised the power to 
graduate the abstraction or forfeiture of 
wages conformably to the character of the 
fault, and have never felt constrained to 
levy the absolute and extreme decree of en- 
tire confiscation for every wrongful aban- 
donment of a vessel by seamen. 

But, whatever may be the rule where the 
act is committed before the vessel arrives 
at her port of final discharge, the voyage, 
in this instance, had been already fully per- 
formed. The ship had reached her port of 
final destination, and was safely moored at 



her berth. This terminated the voyage and 
all sea services on board connected there- 
with. Such has been the rule in this court, 
and such, it is believed, is the sound inter- 
pretation of the law maritime. The Martha 
[supra]; The Cadmus [supra]; Brown v. 
Jones [Case No. 2,017]. The engagement to 
serve upon a vessel in port is not a contract 
maritime in its character, or clothed with 
the privileges or liabilities of one, without 
the element of being connected with a sea 
sei-vice; much less can it be claimed as ap- 
pertaining to a past voyage. It is matter 
of personal agreement, and no more be- 
comes part of the contract for the voyage, 
by being inserted in the shipping articles, 
than if it were made outside of that agree- 
ment. It is a common practice to engage 
mates, carpenters, and probably cooks and 
stewards, to remain with a vessel after the 
voj-age for which they ship is terminated, 
pending her being repaired, or her relading, 
or her seeking a new voyage; and this duty 
may be incident to their shipping conti*act 
The Baltic Merchant, Edw. Adm. 86. But 
there is no case intimating that their non- 
fulfilment of such subsidiary agreement will 
cause the forfeiture of their earnings during 
the concluded voyage. 

The respondent relies upon parol proof 
alone to establish the desertion charged. 
He produces no entry in his log-book, nor 
does he attempt to show that the act of the 
libellant was entered there, or that it was 
complained of at the time as a fault. In- 
deed, it would appear, from the scope of the 
proofs, that no pei'son was proposed to be 
retained in the vessel other than the libel- 
lant. Under these circumstances, the fault 
committed by him would be regarded as of 
the most venial character, and as justifying 
but a very moderate fine, if the respondent 
had made it appear that he was in earnest 
in refusing the man a discharge. But I am 
satisfied he was actuated by the purpose of 
obtaining from him a release or acquittance 
of the vessel or her officers from some pros- 
ecution threatened by the libellant, and by 
no desire to hold him to the contract set up. 
The subsequent offer by the master to pay 
the libellant's wages, imports that he was 
coiiscious he was acting unjustly and op- 
pressively towards the libellant in with- 
holding them and in endeavoring to exact a 
release from him. In my opinion, no legal 
cause is shown for claiming a forfeiture of 
the wages, and I shall decree that the libel- 
lant recover them in full. A reference may 
be had to the clerk, to ascertain the amount 
justly due. But for the offer to pay the 
wages, made by the respondent, in appar- 
ent good faith, before the suit was insti- 
tuted, I should order each party to pay his 
own costs. But, as the libellant was irreg- 
ular in bringing his suit in violation of his 
contract, and refused to accept his wages 
without litigation, I shall decree full costs 
to the respondent. The taxed bill is to be 
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deducted from the amount of wages .report- 
ed due, and the balance, if any, is to be paid 
1:0 the libellant Decree accordingly. 



Case JN"o. 5,690. 

In re GRANT et al. 

[5 Law Rep. 303.] 

Circuit Court, D. Massachusetts. 1843. 

3AKKRUPTCr— COLLATEKAL SeCURITT — SaLE OF — 
JOBISDICTIQK OF ClBCUlT COUBT IN. 

1. A creditor of a bankrupt, who. holds col- 
lateral security for his debt, may, in the discre- 
tion of the district court, be permitted to take 
such collateral security at its value, to be ascer- 
tained under the direction of the court, and prove 
his debt for the residue. 

2. Or the district court may order such security 
to be sold, or may ascertain its value by an ap- 
praisement, or in any other mode satisfactory to 
the court, or may allow the creditor to take it at 
its full nominal value. 

[Cited in Re Bousfield, Case No. 1,702.] 

3. The circuit court has no authority to enter- 
tain questions in bankruptcy, adjourned from the 
•district court, unless they are distinctly raised. 

[In bankruptcy. In the matter of Benja- 
min B. Grant and others.] 

This case came up before the district court 
[case unreported] upon the report of a com- 
missioner (William Gray) preparatory to a 
■dividend, in which several questions were 
raised for the decision of the court. It ap- 
peared, that the American Bank held certain 
•collateral securities, which the corporation 
desired to assume at their actual value, de- 
ducting the amount from their claim. At the 
coming in of the report, the district judge 
made an order, "that the questions submitted 
^y the commissioner in the accompanying re- 
port, and also the questions, whether a cred- 
itor of a bankrupt who holds collateral se- 
•curity for his debt, may be permitted to take 
such collateral at its value, to be ascertained 
under the direction of the court, and prove 
Ms debt for the residue; or whether such col- 
lateral shall be sold for the benefit of the 
■creditor, and he be permitted to prove for the 
residue, or in what manner such collateral 
shall be disposed of and to what extent such 
creditor shall be allowed to prove his debt, 
be adjourned into tlie circuit cotnrt, to be 
there heai*d and determined." 

Mr. Parsons and P. W. Chandler, for the 
American Bank. No opposition was made 
on the other side. 

STORY, Circuit Justice. The two ques- 
tions, adjourned into this court, involve al- 
ternative views, and, therefore, may be con- 
Teniently considered together. The real point 
"in both of them is, what is to be done in 
cases, where a creditor, who proves a debt, 
Jiolds collateral securities therefor? Are 
those securities in all cases to be sold and 
the creditor to be permitted to prove for the 
aresidue of his debt? Or may the creditor 
omder the direction and sanction of the court, 



be permitted to take the securities at their 
true value, that value being ascertained un- 
der the direction of the court; and to prove 
for the residue of his debt? Upon these 
questions, I do not profess to feel any real 
difficulty. The whole proceedings in bank- 
ruptcy are on the equity side of the court; 
and whatever a court of equity might do in 
the exercise of its general jurisdiction over 
subjects, requiring a like interposition, may 
properly be done by the disti'ict court, in 
cases of bankruptcy. There can be no doubt, 
that a creditor, holding securities, is enabled 
to prove his debt upon his ofCer to surrender 
and actually surrendering those securities, to 
be disposed of according to the order and 
direction of the court, and that he is entitled, 
to prove his debt, deducting the true value 
of the securities therefrom, that true value 
when ascertained, being paid or applied by 
the court for the exclusive benefit of such 
creditor. How, then, is such value to be as- 
certained by the comt? Must it be ascer- 
tained by a sale of the securities by the 
comt in all cases? Or may it be ascertained 
by an appraisement, or by allowing the cred- 
itor to take the same at the nominal value, 
or in any other manner, which the court may 
deem for the true interest, and benefit of all 
concerned in the estate, if there is no objec- 
tion by the bankrupt, or any of the other 
creditors, or other party in interest;— or in 
case of objections, if upon full notice and 
hearing of all parties, the court in the exer- 
cise of a sound discretion, deem the one or 
the other coiu'se most for the benefit of all 
concerned in the estate? My judgment is, 
that the whole is a matter resting in the 
sound discretion of the court, upon all the 
circumstances of each particular case. The 
court have full authority to ascertain the true 
value, by a sale, or by an appraisement, or 
in any other mode, which it shall deem best 
for the interest of all concerned in the estate; 
or it may allow the creditor to take any one 
or more or all of the securities at their nom- 
inal value, if that is ascertained by the court 
to be the true and highest value of the se- 
curity. 

I am aware, that the usual course in Eng- 
land, under the banla-upt laws, is for the 
com't to direct a sale of the collateral securi- 
ties. So it will be found laid down by Mr. 
Eden, and 'Mi: Deacon, in their treatises on 
the bankrupt laws. Eden, Banlir. Laws, pp. 
lOJr-110, c 7, § 3; 1 Deac. Bankr. (Ed, 1827) 
pp. 178-180, c 2. But this, as I apprehend, 
is a matter in the mere discretion of the 
court, and is resorted to as generally the 
most safe, convenient, and satisfactory mode 
of ascertaining the true value. But it is by 
no means the only mode, which the court is 
authorized to resoit to, in the exercise of its 
discretion. On the contrary, cases may, and 
indeed, do often occur, in which the resort 
to a sale would be injurious to tfie interests 
of all concerned in the estate, as tending to 
imneeessary delays and expenses. Suppose, 



GRANT (Case No. 5,691) 



[10 Fed. Cas. page 970] 



for esample, a creditor holds negotiable pa- 
per alone as security, and he is ready and 
■willing to take that paper, because he has 
confidence that the parties thereto are sol- 
Tent, at its full nominal value. Surely it 
woald be absurd to say, that nerertheless he 
should not be at liberty to take it, but it 
should be sold at auction, where it might 
possibly bring a less price, and at all events 
load the security with expenses to be de- 
ducted from its value. But if there were 
any practical difficulty in England, under 
their bankrupt laws, as to the jurisdiction 
and authority of the court to ascertain the 
value of collateral securities, otherwise than 
by a sale, there is not, in my judgment, the 
least doubt under our bankrupt act of 1841 
[5 Stat. 440], to maintain the most ample 
jurisdiction and authority to order either a 
sale, or an appraisement, or any other sat- 
isfactory mode to ascertain the true value 
of the securities, or to allow the creditor 
to take them at their true nominal value. I 
shall direct a certificate to be sent accord- 
ingly to the district court. The argument 
on behalf of the American Bank, has pre- 
sented some other points for the considera- 
tion of this court, growing out of the re- 
port of the master. But these points are 
not involved in the questions submitted to 
this court, and, therefore, I have no author- 
ily to entertain them. 

The certificate was as follows: 

"Carcuit Court of the United States, Mas- 
sachusetts District. In Bankruptcy. In the 
Mattel- of Benjamin B. Grant and others. It 
is ordered "by the court, that the following 
answers be certified to the disti'ict court, 
upon the questions adjourned into this court, 
upon the petition of the .4L.merican Bank, to 
be heard and determined. First, that a cred- 
itor of a bankrupt, who holds coUateral se- 
curity for his debt, may be permitted to take 
such collateral security at its value, to be 
ascertained under the direction of the dis- 
trict court, and prove his debt for the residue, 
if in the exercise of the discretion of the dis- 
ti'ict court, it shall see fit so to order it as 
being for the benefit of all concerned in in- 
terest in the estate of the bankrupt. But 
not unless the court shah see fit so to order 
it. Second, the district court has authority 
in the exercise of a sound discretion, if it 
shall deem it for the best interest of all con- 
cerned in interest in the bankrupt's estate, 
to order such collateral security to be sold, 
or to ascertain the value by an appraise- 
ment, or in any other mode satisfactoiy to 
the court, or to allow the creditor to take 
the same collateral security, at its full nom- 
inal value if he shall elect so to do; and in 
all cases, where the collateral security shall 
be surrendered by the creditor, to be dis- 
posed of by the court for his benefit, and the 
benefit of tlie bankrupt's estate as aforesaid, 
the creditor shall be entitled to the true value 
of the security so ascertained as aforesaid, 
and shall have a right to prove his debt 



against the bankrupt's estate, after deduct- 
ing the true value as aforesaid of such se- 
curity. Joseph Story, One of the Justices of 
the Supreme Court of the United States." 



Case Wo. 5,691. 

In re GRANT et al. 

[6 Law Rep. 15&] 

District Court, D. Massachusetts. April, 1843. 

Promissort Note— Demand of Payment— Is:- 

SOIiVENT INDOBSEH. 

1. On a note made payable "on demand after 
date with interest," there were demand and no- 
tice more than five years after date. Held, not 
within a roasonable time. 

2. The mere fact that the indorser of a note 
is a member of the firm by which it is made, will 
not excuse a demand and notice, although the 
firm were insolvent when the note was given, 
and the indorser knew that it was not paid. 

3. Amemberof an insolvent firm, in settling up 
their concerns, gave a note signed by the firm, 
payable to his own order "on demand after date 
with interest," and by him indorsed. No de- 
mand was made and notice given, unltl after iive 
years from the date of the note. Held, that the 
private estate of the indorser, in bankruptcy, was 
not liable for the amount of the note. 

In bankruptcy. This was a motion by the 
assignee to expunge a proof of debt, filed by 
the Globe Bank against the private estate of 
Benjamin B. Grant, as indorser of a note 
for thirty-six thousand dollars, signed by 
Grant, Seaver, & Co., a firm of which Grant 
was a member, and which was in bankrupt- 
cy. The Globe Bank also proved the same 
note against the copartnership estate of the 
bankrupts, as makers of the note, claiming 
a dividend on the balance due, about eight- 
een thousand dollars, against the separate 
estate of Grant, as indorser, and the joint 
estate of the partners, as makers, in accord- 
ance with Farnum's Case [Case No. 4,G74]. 
The note in question was made on Septem- 
ber 26, 1838, payable "on demand after date 
with interest." There was no demand on 
the makers, or notice to the indorser until 
February 19, 1843. At the time the note 
was given. Grant, Seaver, & Co. were in- 
solvent. Grant was principally engaged in 
closing up the business, and this note was 
given to the Globe Bank by him on a settle- 
ment, it being for the balance then found 
to be due to the bank. The note was not 
proved until the second dividend was about 
to be declared; and the assignee moved to 
expunge the proof against the private estate 
of Grant, on the ground that he was not li- 
able as indorser of the note. 

H. H. Fuller and P. "W. Chandler, for as- 
signee. 
Charles B. Goodrich, for the Globe Bank. 

SPRAGUEJ, District Judge. The question 
first presented at the bar relates to the de* 
mand and notice. "Was any demand neces- 
sary; and if so was it made in a reasonable 
time, or has it been waived? The note was 
payable on demand after date wiUi interest. 



[10 Fed. Cas, page 971] 



(Case No. 5,691) GEANT 



No demand was made imtil after the lapse 
of five years and four months— and not only 
after the makers and indorsers had all gone 
into bankruptcy, but nearly six months after 
the first dividend on the estates had been de- 
clared; nor until after the proof of debt in 
this case by the bank. "Without undertak- 
ing to determine with precision what would 
be a reasonable time for making a demand, 
it is sufficient to say, that there is no prec- 
edent or opinion which allows a latitude 
approaching to the length of time which had 
elapsed here. All the parties here have dur- 
ing the whole term remained in Boston; and 
I am of the opinion, that if from the circum- 
stances of this case, a demand could be de- 
layed until the 14th of February last, and 
until after this very proof of debt now mov- 
ed to be expunged was made, it could be diS' 
pensed with altogether. It is contended, that 
the offer of Grant to compromise and settle 
the note, was a waiver by Mm as evidence of 
demand and notice. The evidence does not, 
I think, warrant such an inference. He was 
endeavoring, as he states, to settle the af- 
fairs of Grant, Seaver, & Co., the makers, 
and that in his conversations with the of- 
ficers of the bank it was always credited as 
the debt of the firm, and his indorsement 
was never referred to. Nothing was said or 
done with reference to his indorsement, and 
wbich might not well have exclusive refer- 
ence to the obligations of the makers. The 
question tiien, is, whether a demand was 
necessary. It has been finally urged that it 
was not Fh'st, because Grant, the indorser, 
was a member of the firm of Grant, Seaver, 
«& Co. and always knew that the note was 
unpaid, and the makers had no means of 
payment The cases cited most directly to 
this point were Gowan v. Jackson, 20 Johns. 
176, and Porthouse v. Parker, 1 Camp. 82. 
They are both cases of a bill drawn by 
one partner on the firm, and duly presented 
for acceptance and payment but notice of 
refusal not given to the drawer; and it was 
beld, that as the drawer was one of the 
persons who had refused acceptance or pay- 
ment, and must therefore have known of the 
dishonor, notice of that fact need not be 
given. In the case before us, there was no 
demand. Dwight v. Scovil, 2 Conn. 654, 
cited on the other side, was an action by the 
indorsee of a note against the indorsers. 
One of the firm which indorsed the note was 
also a member of the firm which made it; 
but it was decided, that demand and notice 
were necessary. Dickins v. Beal, 10 Pet 
[35 U. S.] 572, was a ease of a bill drawn 
without funds or authority to draw; a de- 
mand was duly made, but notice not given. 
It was held, that the drawer- was not enti- 
tled to notice. In Copp v. ai cDugall, 9 Mass. 
1, the payee of a note had negotiated it, 
knowing that it was not valid against the 
makers, and after the indorsee had failed 
in a suit upon it against the maker, he told 
the indorsee he was ready to pay it Held, 



that no demand or notice was necessary. 
These are all the cases which were cited in 
the opening argument to sustain this posi- 
tion. Neither of them is precisely in point. 
The cases subsequently added are not more- 
so. 

The second ground for dispensing with de- 
mand and notice, is, that Grant had the 
custody and control of the property of the- 
makers, as a member of the firm, and also- 
by an appointment of the copartners to set- 
tle their aEEairs. Grant states that he con- 
ducted the settlement and adjustment of 
the ■ affairs of the company. But he does- 
not state, that he had any new and special 
authority or conveyance of property for that 
purpose; and I do not think that we are to< 
infer, that he had any other custody or con- 
trol of the property than as a corporation. 
It has been held, that where an indorser had 
received a conveyance of property from the- 
maker of a note for the express purpose of 
securing him against his indorsement, de- 
mand and notice may be dispensed with.. 
Such were Mead v. Small, 2 Greenl. 207, and< 
Mechanics* Bank v. Griswold, 7 Wend. 165, 
and the earlier case of Bond v. Farnham, 5- 
Mass. 170, in which the court take the . 
ground, that when the indorser represented 
to the maker, that he was -liable and took 
security, he undertook to pay absolutely r 
that the intention was, that his promise- 
should be no longer conditional; and in. 
Prentiss v. Danielson, 5 Conn. 175, the court 
consider the taking such security to be a. 
waiver of demand and notice, in other words- 
an absolute promise to pay. In these cases, 
the makers, by the intervention of the in- 
dorser, were either wholly or in part de- 
prived of the means of payment. In the case- 
before us, whatever proper^ Grant held, 
was in his control at the time of making- 
the note and in his character of copartner, 
that is, as one of the makers. But it has 
been urged with much force, that those- 
cases, although not in all the circumstances 
precisely like the present, establish a prin- 
ciple which embraces it, that a demand is 
not necessary when it would be wholly vain 
and useless. These cases rest either on some- 
deceptive practice, as in drawing without 
funds, transferring a void note, or on the 
supposed intention of the parties not to re- 
quire an act wholly useless. The paramount 
principle of all the cases dispensing with 
demand and notice, is to carry into effect 
the honest intention of the parties and do** 
substantial justice between them. This 
controlling principle is to be kept constantly 
in view. The indorser of a note is bound 
only by virtue of his contract. That con- 
tract is such as he chooses to make it If he- 
indorses in blank, the law implies a promise- 
to pay on the condition of due demand and 
notice. Under certain circumstances, the- 
law implies an absolute promise: that is, 
presumes that it was the intention of the^ 
parties to dispense with a condition wholly 
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useless. All tlae reasoning of the cases and 
the rules laid down and exceptions intro- 
duced, are only to ascertain and carry into 
effect the real and honest intention of the 
parties. Suppose Grant, in this case, when 
he made his indorsement, had expressly stip- 
ulated, that he should not be holden in any 
event as Indorser, nobody doubts that he 
would hare been protected from liability, 
-and if he had expressly stipulated, that he 
should be holden only after demand and 
notice, it is clear, that such condition must 
have been complied with. The manifest in- 
tention of honest parties must be carried 
into effect, and circumstances are resorted 
to only to ascertain such intention when left 
in doubt. It is to be borne in mind, that all 
the facts which go to dispense with demand, 
existed at the time the note was indorsed; 
and if Grant is liable, it must be on the 
ground, that it was then intended that he 
should be bound absolutely and without con- 
dition. It is not contended, that there was 
.any express promise by Grant, to pay ab- 
solutely as indorser; but it is urged, that 
the note was not made for circulation, dis- 
count, or commercial purposes, but under pe- 
culiar circumstances, and therefore that 
Grant is not entitled to claim the privileges 
•of general commercial paper. In other 
words, that the law, from these circumstan- 
ces, implies an absolute and not a condition- 
al promise to pay. On the other band, it 
is insisted, that the legal inference, from 
these extraordinary circumstances, is pre- 
cisely the reverse; that so far from raising 
an absolute promise, they imply no promise 
whatever. Indeed, the learned counsel went 
further, and urged, that the whole circum- 
stances of the case furnished proof, that 
it was expressly agreed, that Grant should 
not be holden as indorser. But I do not see 
any satisfactory evidence of such express 
agreement, and if any such had been made, 
it is reasonable to suppose, that the indorse- 
ment would have been without recourse; 
.and, on the other hand, if there had been an 
actual agreement to be holden absolutely, 
it would probably have been expressed by 
an indorsement waiving demand and notice, 
to prevent all doubt 

The truth manifestly is, that it was not 
deemed by the parties, at the time, a matter 
of any importance whether Grant was hold- 
en as indoi-ser or not, and they took no care 
or thought about it. Grant being bound, at 
%11 events, as maker of the note, the bank 
had as perfect right to resort to his private 
property, as well as that of the firm, as if he 
was also holden as indorser. The firm had 
failed, having been indebted to the bank, in 
s, much larger amount, upon which pay- 
ments had, from time to time, been made. 
"When they came to account together, it was 
found that this balance of about thirty-six 
thousand dollars, was due from the firm, 
and, thereupon, as a matter of convenience, 
-the paper previously holden against the firm. 



was given before, and this new note was 
made. Grant made the settlement, signed 
the name of the fii'm to the note as makers, 
inserted his own name as the person to 
whose order it was to be paid, and then in- 
dorsed it in blank. This was the only con- 
sideration, and although it might be suffi- 
cient in law to sustain an actual promise by 
the indorser to pay, yet, in considering what 
was the real intention of the parties, and 
the rights and obligations which the law will 
imply, the fact, that nothing of actual value 
was parted with, or received, is not unimport- 
ant. The bank held collateral security, 
which Grant says he always considered suf- 
ficient, or nearly sufficient, to secure this 
note. That they did not, in fact, regard the 
indorsement as of any moment, or rely in 
any degree upon it, is manifest from other 
circumstances. They well knew the general 
rule of law, that indorsersarenot holden with- 
out demand and notice. Grant, and the mem- 
bers of the firm of Grant, Seaver & Co., all 
lived in Boston; yet for more than four years 
they take no step to render his liability cer- 
tain, either by demand and notice or taking 
his waiver thereof. On the tenth day of Jan- 
uary, 1843, the bank, by its president, came 
forward to prove this debt against the in- 
dorser; and this was the first claim they 
ever made against him. That they did not 
rely on the circumstances of the case, as 
dispensing with the necessity of demand and 
notice, or on any agreement to waive, is 
manifest from the proof made before the 
commissioner, in which due demand and no- 
tice are stated, and the liability of the in- 
dorser put upon the fact of such diligence, 
and nothing stated of any facts, circum- 
stances, or agreements dispensing therewith. 
A motion was made to expunge this proof, 
after which, for the first time, demand was 
made and notice given, and also the ground 
taken, that no such diligence was necessary. 
This is not all. Grant, whose deposition has 
been introduced by the bank, testifies, that 
he endeavored, from time to time, to make 
an adjustment and compromise of this note 
with the bank; that he had not less than half 
a dozen conversations with the ofiicers for 
that purpose; and that "the subject of his 
individual indorsement was never referred 
to between them; that it was always treated 
as a debt of Grant, Seaver & Go." 

It is objected bj^ the learned counsel for 
the bank, that it is not open to the assignee 
here to prove that it was not intended that 
Grant should be holden as indorser; that 
the law fixes the meaning of an indorse- 
ment, and that evidence cannot be admitted 
to contradict the instrument. The admissi- 
bility of such evidence has been, heretofore, 
matter of controversy. I do not think it 
necessary to decide that question, because 
all the evidence here was introduced by the 
bank. In Reed t. Jewett, 5 Greenl. 96, and 
Smith V. Tilton, 1 Fair. 350, it was decided, 
that a written contract may be controlled 
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by parol evidence, introduced "by the party 
\vlio subsequently objects to its effect But 
here, this evidence was introduced by tbe 
bank, for the very purpose of changing the 
legal effect of this indorsement, to make it 
an absolute promise instead of a conditional 
one; and this is essential to their case, for 
as the circumstances relied upon existed at 
the time the note was indorsed, the contract 
then made is that which still binds the par- 
ties. The case of Girard Bank v. Comly, 2 
Miles, 405, was in many respects -similar to 
the present No question of the admissibili- 
ty of evidence arose, but its effect was con- 
sidered, and the court held, that the indorse- 
ment created no liability. In the present 
case it is not sufficient for the bank to show, 
that some liability was assumed by the in- 
dorsement. Thfey must go further and show, 
that it was not the usual conditional prom- 
ise which an indorsement imports, but an 
absolute obligation to pay at all events. "We 
have seen, that no such absolute promise 
was in fact made or intended. Is it implied 
by law? No precedents precisely in point 
are found, and no rule that embraces all 
the circumstances of this case. We are left 
then to decide it upon the true principles 
applicable to the case. But, as has already 
been remarked, the paramount principle of 
the cases dispensing with notice, is to do 
substantial justice, to carry into effect the 
real intention of the parties. "When the law 
raises implied promises, it is to require par- 
ties to do, what in equity, in good conscience 
they ought to do, and what as honest men, 
it may be presumed they .intended to do. I 
do not think, that justice requires that Grant 
should be holden as indorser, or that he was 
ever under any moral obligation as such, 
and although some of the circumstances, if 
standing alone, might perhaps have been suf- 
ficient to raise a legal implication of an ab- 
solute promise, yet they are neutralized at 
least by other circumstances of an opposite 
tendency, and from the whole no such prom- 
ise is to be inferred. The proof must be ex- 
punged. 

[NOTE. The bankrupt also filed a petition 
asking inter alia, that his wife be allowed to 
retain certain personal property, consisting of 
jewelry and ornaments, and that the assignee 
should be restrained from demanding the sum 
of $126 paid out by the bankrupt for the sup- 
port of his family since the bankruptcy pro- 
ceedings. An order was made refusing these 
requests, with some exceptions, but allowing 
tlie bankrupt an amount in compensation for 
his services in the care of the property. Case 
No. 5,693.] 

Case Wo. 5,692. 

In re GRANT. 

[2 N. B. R. 106 (Quarto, 33).] i 

District Court, D. South Carolina. 1868. 

AssroxEE IN Bankruptct — ^Appoimtmest. 
"Where an assignee is chosen by the greater 
part in value and number of the creditors who 

1 [Reprinted by permission.] 



have proved their claims, and there is n9 imputa- 
tion either upon his capacity or integrity, he is 
assignee by virtue of law, and the judge is not 
competent to interfere. 

[En bankruptcy. In the matter of John G.^ 
Grant] 

By R. B. Carpenter, Register: 

This being the day appointed by the com*t 
for the first meeting of creditors, I sat at 
the time and place above mentioned, among 
other things, for choice of assignee. The 
only claim proved was that of Hudson & 
Townsend, attorneys at law, for about one, 
hundred and seventy-five doUars, subject ta 
a deduction, as stated in the deposition, of 
an unknown sum, supposed to be fifteen or 
twenty doUai-s. These creditors, by their at- 
torney in fact, J. Barrett Cohen, Esq., voted 
for D. D. McCall, of Bennettsville, S. C, as 
assignee of said estate. O. P. Townsend, 
Esq., attorney for the petitioner, objected to 
the appointment, on the ground that Mr. Mc- 
Rae had been recommended by all the bar, 
including Hudson & Townsend themselves; 
had given up other business and devoted him- 
self to this business; that he has been elected 
and appointed in all the cases in the district; 
and that he is a man of high character, hon- 
est and capable, and that to make this case 
an exception would be disparaging to him, 
and that the amount due to Hudson & Town- 
send is much less than is stated by them, 
and that their claim is insignificant beside 
the whole amount of the debts— about five 
thousand dollai-s; that the creditors holding- 
securities represent about five thousand dol- 
lars. Considering these objections, and that 
the interest although that of the bankrupt is 
an opposing one, I do hereby certify the facts 
to the com-t for its action in the premises, 
simply adding that Mr. McRae is an efficient 
assignee, and that I would appoint him if 
I had the power. 

BRYAN, District Judge. Duncan D. Mc- 
Call having been chosen assignee by the 
greater part in value and number of the cred t- 
ors who have proved their debts, and there 
being no imputation either upon his charactei- 
or competency, the judge does not feel him- 
self competent to interfere, and does not in- 
terfere. He is assignee by virtue of the law. 



Case ITo. 5,693. 

In re GRANT. 
[2 Story, 312; i 5 JjSlw Rep. U.] 

Circuit Court, D.* Massachusetts. March 19, 

1S42. • 
Bankrupt— Discharge— Allowaxoe for Support 
— PBOPERTr OF Wife— Trusts— Gifts. 

1. It seems that a person who has been de- 
clared a bankrupt, under the late act of congress 
[5 Stat. 440], may enter into business and hold 
property, subject to the contingency of obtaining 
a discharge. 

[Cited in Spalding v. Dixon, 21 Vt 47.] 

1 [Reported by William W. Story, Esq.] 
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2. The court has no authority to order an al- 
lowance to the banknipt for the support of him- 
self and family; but the assignee may make such 
allowance, not exceeding the sum of three hun- 
dred dollars; and he may also allow the bank- 
rupt any reasonable sum for taking charge of the 
property. 

[Cited in Re Ludlow, Case No. 8,599; Re For^ 
tune. Id. 4,955; Re Hay, Id. 6,253; Re 
Thompson, Id. 13,93S; Re Wells, 4 Fed. 71.] 

[Cited in Robinson p. Hall, 11 Gray, 484.] 

3. In general, the husband becomes entitled to 
the personal property belonging to the wife at 
the time of her marriage, unless his marital right 
be excluded by some express or implied trust; 
and his creditors may take it in execution or 
satisfaction of their debts. 

[Cited in "Woodford v. Stephens, 51 Mo. 441,] 

4. Such a trust may be expressly created, or i1 
may be implied from the nature of the gift, or 
from other attendant and conclusive circum* 
stances. 

5. Gifts after marriage, by third persons, may 
be expressly made for the sole and separate use 
of the wifei and if the husband consents to her 
receiving them, he and his creditors are bound 
by the trust. 

[Cited in The State of New York, Case No. 
13,328.] 

6. In equity, gifts of personal ornaments or 
jewelry, made by a husband to his wife, for her 
sole and separate use, will be good against his 
personal representatives, in case of his death; 
but not against his own power to reclaim them 
during his life, nor against the right of his cred- 
itors to take them m satisfaction of their debts. 

[Cited in Re Ludlow, Case No. 8,599; Carr v. 
Gale, Id. 2,434.] 

7. Mourning rings given by third persons to 
the wife, after her marriage, are piirely personal, 
and cannot be touched either by the husband or 
by his creditors. 

[Cited in Re Ludlow, Case No. 8,599.] 
[Cited in Tllexan v. Wilson, 43 Me. 186.] 

8. A parent may make gifts to his children, if 
they be proper and suitable in his circumstances 
and condition; if they be not so, they enure to 
the benefit of his creditors; but if the gifts have 
been purchased in part by third persons, the as- 
signee, under the bankrupt law, can only claim 
the amount paid by the father. 

[See Backhouse v. Jett, Case No. 710.] 

[Appeal from the district court of the 
United States for the disti'ict of Massachu- 
setts.] 

Benjamin B. Grant, a bankrupt, filed in 
the district court his petition, as follows: 
"And now, Benjamin B. Grant respectfully 
represents to this honorable court, that on the 
second day of February last past and at the 
time of filing his petition, he was possessed, 
in his individual capacity, of the sum of 
twenty-two hundred and fourteen dollars 
and seventeen cents, in cash, as set forth in 
his schedule of individual pfi'operty, annexed 
to said petition. That he was at that time, 
and has ever since been entirely out of busi- 
ness, and without the means of daily sup- 
port That his family consisted of himself, 
wife, and two sons of the ages respectively 
of seventeen and twenty years. That they 
were, at the time of filing said petition, and 
have ever since been at board, paying there- 
for the sum of twenty-one dollars by the 
week. That from the filing of said petition 



to the fifteenth day of March following, the 
day when your . petitioner surrendered his 
property, in compliance with the order of 
this honorable coui*t", he was compelled to 
provide for the necessary support of his fam- 
ily, for the space of six weeks, at the rate 
aforesaid, and having no other means, he 
paid therefor from out of said sum of 
twenty-two hundred and fourteen dollars 
and seventeen cents the sum of one hundred 
and twenty-six dollars; and your petitioner 
further states, that his wife is possessed of 
a watch of about the value of fifty dollars, 
presented to her by the petitioner about ten 
yeai-s since. That she has likewise several 
mourning rings and pins, and a few other 
articles of jewelry, of the value of about 
twentj'-flve dollars, some of which were 
given her by friends, and others by the pe- 
titioner some years since; and one, a mourn- 
ing ring of the value of about five dollars, 
given her by the petitioner nearly two years 
since. And your petitioner further states, 
that his sons have each a gold watch of the 
value of about fifty dollars, which were pur- 
chased about two years since, with money 
given by a friend, and with about twenty- 
eight dollars given to each by the petitioner, 
out of his private cash. And your petitioner 
further states, that the assignee of his es- 
tate, appointed by this honorable court, de- 
mands of him the payment of said sum of 
one hundred and twenty-six dollars, and re- 
quires the delivery to him of said watches 
and jewelry in the possession of the petition- 
er's wife and children, as aforesaid. Where- 
fore yom" petitioner prays this honorable 
court to order and direct said assignee to 
forbear and relinquish said demand of pay- 
ment of said sum of one himdred and twen- 
ty-six dollars, and that said sum may be al- 
lowed yoTur petitioner. And further that 
your petitioner's wife and children may be 
permitted to retain their said watches and 
jewelry respectively." 

To tiiis petition the assignee filed no an- 
swer, submitting himself to the order and 
decree of the court in the premises. Upon 
the hearing [case unreported], the distiict 
judge ordered that the following questions 
be adjom*ned into the circuit com-t, to be 
there heard and determined, namely: 1. 
Whether, upon the facts stated in said peti- 
tion, any, and if any, how. much of said sum 
of one hundred and twenty-six dollars shall 
be allowed to the petitioner? 2. Whether 
the jewelry and watch of the petitioner's 
wife shall be retained by her? 3. Whether 
the watches of the petitioner's sons shall be 
retained by them respectively? 

The questions now came on to be argued. 
Dehon (with whom was C. G. Loring), in 
opening the case, said, that the first point in 
the petition was for allowance for money ex- 
pended in the necessary support of the peti- 
tioner and his family. As soon as the de- 
cree of bankruptcy was made by the court, 
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all the property of tlte bankrupt was divested 
from himself, and vested in an assignee, a& 
soon as one was appointed. This related 
Tjack to the time of the petition, and the effect 
was, that all the property of the petitioner 
passed from himself at the moment of filing 
the petition. Unless, then, some provision 
was made for him, he would in certain cases 
"be entu:ely destitute. And there was an 
opinion sometimes expressed, that the peti- 
tioner could not enter into business or hold 
4iny property until he receive his discharge, 
which could never take place until several 
months after he was declared a bankrupt. 

STORY, Circuit Justice. I find nothing of 
that sort in the law. I know of no reason, 
why the bankrupt may not enter into busi- 
ness and hold property, subject of coiirse to 
the contingency of obtaining a discharge; 
for if the bankrupt fails to obtain a dis- 
•charge, all his property will at last be sub- 
ject to the claims of all his creditors. 

In regard to the first part of the petition, 
respecting an allowance to the petitioner for 
the support of himself and his family, the 
court has no authority to interfere in the 
matter. The law is express, that all the 
property of the bankrupt shall be surren- 
dered, with certain exceptions, which are 
specifically set forth. By the proviso con- 
taining these exceptions, in the third section 
of the act, the assignee is to designate and 
set apart "the necessary household and 
kitchen furniture, and other articles and 
necessaries of such bankrupt, &c., not to 
exceed in value, in any dase, the sum of 
three hundred dollars." Now, under this 
provision, it is competent for the assignee to 
make the allowance sought for in the pres- 
ent case; but it can be allowed on no other 
groimd than as a part of the three hundred 
dollars mentioned in the law. 

The counsel for the petitioner here stated, 
that this claim was made by the petitioner, 
as compensation for taking care of this prop- 
erty, between the time of filing the petition 
and the decree of banliruptcy. 

STORY, Circuit Justice. That is another 
and a distinct question. Undoubtedly the 
assignee may allow the petitioner or any one 
else a reasonable sum for taking charge of 
the property. In regard to the watch and 
jewelry, the rule in bankruptcy is precisely 
the same as it is in equity. In the first 
place, as to the personal property belonging 
to the wife at the time of her marriage, it 
may be generally stated, that the husband, 
under and in virtue of the marriage, be- 
comes entitled to it, unless his marital right 
is excluded by some express or implied trust. 
No matter how the property has come to the 
woman before the marriage, whether by gift 
or by purchase, by gift of her friends, or by 
purchase from her own funds, unless at the 
time of the marriage it stands affected by 



some trust for her sole and separate and ex- 
clusive benefit, it will belong to the husband. 
It may be affected by an express trust, as 
by the provisions of a settlement, or by a 
trust deed, or by the will of a third person; 
or the trust may be implied from the very 
nature and character of the gift itself. If 
there be no such trust, then the husband, im- 
mediately after the marriage, may appro- 
priate the property to his own use; and his 
creditors may take it in execution or satis- 
faction of their debts. When and under 
what circumstances a trust, created eithei- 
expressly, or by implication, before marriage, 
may be said to remain unextinguished by 
and after the marriage, is a matter in 
some cases of considerable nicety. But in 
all the cases, however varied, the same gen-" 
eral principle prevails, which is, to ascer- 
tain, whether the nature of the trust, which 
was originally created, in whatever man- 
ner it was so created, is by intendment of 
law a subsisting ti-ust to continue upon 
and after the marriage, or not. And it by no 
means necessarily follows, because the gift 
before marriage was for the sole and separate 
use of the woman, that the trust will con- 
tinue after the marriage, and remain unex- 
tinguished. Every thing must here depend 
upon the character and extent of the trust, 
according to a just interpretation of its terms, 
if created by express written documents; or 
if implied, upon the nature and necessary 
objects of the gift or bounty, whetlier they 
are purely and peculiarly personal to the 
lady, or not 

Personal property, although given to a 
woman for her sole and separate use before 
marriage, necessarily belongs to her in abso- 
lute propriety and title, and she has the ab- 
solute power to dispose of it, as she pleases, 
while she remains unmarried. That power 
ceases upon her marriage; and the same ab- 
solute right of property and ownership there- 
in then becomes vested in her husband, un- 
less, indeed, it was originally given in trust 
for her sole and separate personal use arrer 
the marriage, and without any right of in- 
terference of her then intended husband, or 
of any future husband. Such a trust may be 
expressly created, or it may be implied from- 
the nature of the gift, or from other attend- 
ant and conclusive circumstances. But it 
cannot be implied from doubtful circum- 
stances, or from facts, which are .equally 
reconcilable with the supposition, that she 
might have, and should have a right, to part 
with the same in favor of her husband upon 
the marriage. Gifts made after marriage by 
third persons may also be expressly given for 
the sole and separate use of the wife, inde- 
pendent of her husband; and when so given, 
if the husband consents to her receiving the 
gifts, he and his creditors are bound by the 
trust. But the nature of the gift by a third 
person may equally as clearly establish the 
intent, that it is to be in trust for the sole 
and separate use of the wife during the mar- 
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riage, as if it were positively so expressed; 
and tlien tlie trust will equally attach to and 
regulate the gift, and bind the husband and 
his creditors. Neither of them can dispose of 
any such gift; but it remains the sole prop- 
er^ of the wife under the trust, whether it 
be express or be implied. Nothing can be 
more clear than that property, held in trust 
by the husband, is not subject to the debts 
of the husband, or liable to his creditors. 
The trust adheres to the property throughout 
for the benefit of the wife, or other person, 
who is beneficially entitled to it. But gifts 
made by the husband to the wife after and 
during the marriage, admit of a different 
consideration, with the exception of her wear- 
ing apparel. They are not strictly at law 
•capable of taking effect; for the husband and 
wife are, in contemplation of law, but one 
person, and are therefore incapable of con- 
tracting with, or making gifts to, each other. 
In equity, however, it is otherwise; and the 
husband may make gifts to his wife of per- 
sonal ornaments or jewelry for her sole and 
separate use, which will be good against his 
representatives in case of his death; but not 
good against his own power to reclaim 
them during his life; nor good against the 
rights of his ereditora to take them in sat- 
isfaction of their debts; for here the rule 
is, that the husband must be just before 
he is generous. So if the husband dies 
insolvent, the creditors have a right to 
take such gifts in satisfaction of their debts. 
But if his estate is solvent, then, although, 
in strictness, the ci-editors may take such 
gifts in satisfaction of their debts, yet 
they are not bound to do so; and if the cred- 
itors do take them, then the wife will be 
entitled to be repaid the full amount out of 
the other assets of the husband; for these 
gifts are good against the representatives of 
the husband; and even he himself, since they 
are of the nature of paraphernalia, cannot 
'dispose of them after his death, but only dur- 
ing his lifetime. 

To apply these principles to the circum- 
stances of the present ease. All the gifts 
made by the husband to the wife since the 
marriage, including the watch, and excluding 
her personal apparel, belong to the creditors, 
and must be inventox-ied as a part of his es- 
tate divisible among them, if they insist upon 
their extreme right, as I shoidd hope they 
will not. In regard to the mourning rings 
given by third persons to the wife since her 
marriage, they are, from their very nature 
and character, purely personal, and for her 
sole and separate use, as memorials of the 
dead, and also of the affection of the liv- 
ing. They are sacred, and cannot be touch- 
ed either by the husband or by his cred- 
itors. In regard to the watches of the pe- 
titioner's sons, if given to them by persons 
other than their pai-ents, there is no doubt, 
that they can retain them. If given to 
them by their father, then the question will 
depend upon circumstances. If the gift is 



appropriate and suitable to their conditioa 
in life, it will be the property of the sons. 
If, however, the gift is an unsuitable one, 
one which the cii'cumstanees of the father 
will not justify, then, in legal contempla- 
tion, it is no gift at all; but the ti-ansaction 
will give rise to a suggestion of fraud, and 
the creditors can take them. I know of no 
rule of law or of equity, which denies to a 
parent the right to make gifts to his chil- 
dren, which are proper and suitable in his 
circumstances and condition; but if they are 
not so, the father being insolvent, and the 
gifts being large, then they enure to the 
benefit of the creditors, even although there 
was no intention on the part of the father 
to defraud. 

Upon a statement by the counsel for the 
petitioner, that the petitiona* was insolvent 
at the time when the watches were pur- 
chased— 

STORX, Circuit Justice, said: That makes 
a difference in the present case. An insol- 
vent person has no right to spend much in 
articles of mere ornament for his childi*en. 
^ut here the assignee can only claim the 
amount which was paid by the petitioner 
towards the purchase of his sons' watches. 
The property is in the children, but the 
amount, which the father has paid for them, 
must be paid to the assignee. If it be not 
paid, the assignee can petition the court, set- 
ting forth the facts, and asking for a sale 
of the watches, unless they are redeemed 
by a payment of what the father advanced 
in their pm'chase: 

The following order was thereupon direct- 
ed to be certified to the district court: 

1. That the petitioner is entitled to an al- 
lowance of the said sum of one hundi'ed and 
twenty-six dollars, or any part thereof, solely 
in virtue of the third section of the act of 
congress of the 16th of August last past, es- 
tablishing a uniform system of bankruptcy, 
and as a part and parcel of the allowance 
therebV required to be designated and set 
apart by the assignee as necessaries for the 
said bankrupt, not exceeding in value and 
amount the sum of three hundred dollars; 
and is not otherwise entitled to the same. 
But the assignee is at liberty to make such 
reasonable allowance to the bankrupt for the 
custody and safe keeping of his property, be- 
tween the time of filing of his petition for 
the benefit of the act and the assignee's de- 
manding and receiving the same under the 
proceedings in bankruptcy, as the assignee 
might reasonably make and allow to any 
third person for the custody and safe keeping 
thereof. 

2. That the watch of the wife, and any 
jewelry given to her by third persons before 
the marriage, or by her husband either before 
or since the marriage, pass to the assignee as 
part of the property of the bankrupt, to which 
his creditors are entitled. But jewehy given 
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by third persons to the wife since lier mar- 
riage, as personal ornaments, and mourning 
rings given to her hy third persons since the 
marriage, as personal memorials, belong to 
the wife for her sole and separate use in 
equity, and do not pass to the assignee un- 
der tiie bankruptcy for the benefit of the 
creditors. 

3. That the watches of the sons, under the 
circumstances stated in the petition, belong 
to them as their property- But nevertheless, 
if the petitioner was insolvent, when he ap- 
plied a part of his own money to purchase 
the same for his sons, he had no right so to 
do against the claims of the creditors; aud 
that in equity, therefore, if the petitioner 
was so insolvent, the sons must account to 
the assignee for the amount of the money 
of the petitioner, so paid towards the pur- 
chase of the watches. But if the petitioner 
was not then insolvent, and the donation on 
his part was made bona fide, and the dona- 
tion was suitable to his ranli in life, condi- 
tion, and estate, then it was good, and not 
within the reach of the creditors, or in fraud 
of their rights under the bankruptcy. 

[NOTE, The assignee in this case filed a mo- 
tion to extinguish proof of a debt in the form of 
a note upon wliich the bankrupt was indorser, 
made payable "on demand after date, with in-' 
terest" No demand having been made until 1 
more than five years after it was decided that 
the private estate of the bankrupt was not liable 
for the payment of the note, which had been 
given in the name of a firm of which the bank- 
rupt had been a member, the proof was ex- 
punged. Case No. 5,691.] 



Case l^o. 5,694. 

GRANT V. BONTZ. 

[2 Cranch, C. G. 184.] i 

Circuit Court, District of Columbia. Nov. 
Tor.'... 1819. 

AssoMPSJi- -Ueceit— Waerantt. 

An action of assumpsit, in the nature of an 
action of" deceit, will lie for knowingly and 
falsely representing a slave sold by the de- 
fendant to the plaintiff to be sound, although 
there should be a bill of sale under seal war- 
ranting the slave to be a slave for life, with- 
out expressly warranting the soundness of the 
slave. 

The declaration in this case was drawn 
from the precedent in the case of Stuart v. 
Wilkins, 1 Doug. 120, the form of which was 
fully approved by all the judges of the court 
of king's bench. It stated that, whereas the 
defendant [John Bontz], on the 1st of August, 
1816, ofCered to sell to the plaintiff [James A. 
Grant] a certain slave called Celia, and a 
certain other slave called Julia, of him the 
defendant, and whereupon afterwards, to 
wit; &e., in consideration that the plaintiff at 
the special instance and request of the de- 
fendant would buy of him, the said defend- 
ant, the said slaves at and for the price and 
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sum of $675 to be paid by the plaintiff to the 
defendant upon demand, the defendant then 
and there undertook and faithfully promised 
the plaintiff that the said slaves were sound; 
and the plaintiff, in fact saith that he, con- 
fiding in the promise and undertaking of the 
defendant so by him made as aforesaid, after- 
wards, to wit^ «&c., at the special instance 
and request of the defendant, did buy of him 
the said slaves at and for the price of $675 
and did then and there pay the same to the 
defendant; yet the defendant, not regarding 
his said promise and undertaking so as afore- 
said made, but contriving and fraudulently 
intending to injure the plaintiff in this be- 
half, did not regard his said promise and un- 
dertaking so by him made as aforesaid, but 
craftily and subtly deceived the said plain- 
tiff, in this, that the said slave Celia, at the 
time of the making of the said promise and 
undertaking of the defendant, was not sound, 
but on the contrary thereof was unsound, 
and was afflicted with the misfortune of 
idiocy, to wit, at the county aforesaid, of 
whieli the defendant, at the time of his prom- 
ise aforesaid, was well informed, whereby 
the said slave then and there became and 
is of no use or value to the plaintiff. To this 
was added a count for money had and re- 
ceived by the defendant to the pla.intiff's use. 
At the trial the defendant demurred to the 
evidence, and the plaintiff joined in tne de- 
murrer. The plaintiff's evidence proved the 
idiocy and worthlessness of the slave Celia. 
That the defendant knew it at the time of the 
sale, but represented her to the plaintiff as 
sound; that the plaintiff bought her and paid 
the defendant $350 for her upon that repre- 
sentation. That although the plaintiff saw 
her before he purchased her, yet the defend- 
ant prevented the plaintiff from speaking 
with her, under the pretence that she might 
run away if she knew that he was about to 
sell her. That the. money was paid in the 
morning before she was delivered to the 
plaintiff. That when she was delivered to 
the plaintiff and he spoke to her he imme- 
diately perceived that she was an idiot^ and 
offered to return her, but the defendant re- 
fused to receive her; and the plaintiff lodged 
her in the jail, where she died in less than a 
month after the sale. The bill of sale was 
in these words and figures. "Alexandria^ 
August 1st, 1816. Received of James A. 
Grant sis hundred and seventy-five dollars in 
full for the purchase of two negro girl slaves 
for life, namely Julia, and Celia, the right 
and title of which negroes I hereby warrant 
and defend against all claims unto said Grant 
and his heirs forever, as witness my hand and 
seal. John Bontz, (D. S.) In presence of 
P. Hewitt" 

Mr. Swann, for defendant, contended, that 
as the contract of sale was reduced to writ- 
ing under seal, and contained a warranty of 
titie, but not of soundness, it is to be inferred, 
that no warranty of spundness was intended. 
That a false representation if not fraudulent- 
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ly made, will not support any action; and if 
made fraudulently, can only maintain an ac- 
tion of deceit; not an action of assumpsit 
No action -win lie unless upon a warranty, or 
upon a fraudulent misrepresentation. 1 Bac. 
Abr. tit "Action on the Case," E; Seixas v. 
Woods, 2 Caines, 48, 56; Parkinson v. Lee, 
2 East, 314; Snell v. Moses, 1 Johns. 96; 
Perry v. Aaron, Id. 129; Defreeze v. Trump- 
er, Id. 274; Bayard v. Malcolm, Id. 453; 
Bayard v. Malcolm, 2 Johns. 550. 

Sir. Taylor, for plaintiff, cited Stuart v. 
Williins, 1 Doug. 20, and 1 Chit PI. tit "De- 
ceit" 

At April term, 1820, the plaintiff, upon dis- 
covery of further evidence, before the court 
had rendered any judgment, or given any 
opinion upon the demurrer to the evidence, 
obtained an order for a new trial upon condi- 
tion of paying the costs. But at November 
term, 1820, that order was, by consent re- 
scinded, and the verdict amd demurrer re- 
instated; and 

THE COURT, upon consideration of the 
demurrer, was of opinion that the law was 
for the plaintiff, and judgment was rendered 
for $370, according to the vei-dict 
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GRANT V. HAMILTON. 

13 McLean, 100.] i 

Circuit Court, D. Michigan. Oct. Term, 1842. 

Wager. 

1. At common law, a wager, fairly made, was 
recoverable. 

2. If the money was paid, it could not be re- 
covered back again. 

3. But, under the statute of Michigan, money 
lost at play, cr on a horse-race, &c. may be re- 
covered. 

[Cited in Tinker v. Van Dyke, Case No. 14,- 
058.] 

4. Under this statute, an action may be main- 
tained in the circuit court. 

At law. 

Howard & Romeyn. for plaintiff. 

Mr. Joy, for defendant 

OPINION OF THE COURT. This action is 
brought to recover back a wager lost and paid 
on a horse-race- In the Revised Statutes of 
Michigan (page 210), an action is authorised 
to recover money lost at play, horse-racing, &c. 
At the common law, where there was no con- 
cealment or fraud, a wager was recoverable. 
3 Term R. 693; 5 Burrows, 2802; Cow. 37, 
735, 29. In Buna v. Riker, 4 Johns. 434, the 
court said: "The law appears to be settled 
that some wagers form the proper ground of 
an action. It is worthy of remark, however, 
that as often as this question has been raised, 
there is scarcely a judge in England, from the 
time of the case of Da Costa v. Jones, Cowp. 
729, down to the present day, who has not ex- 
pressed his regret that such was the law." , In 

1 [Reported by Hon« John McLean, Circuit 
Justice.] 



Campbell v. Richardson, 10 Johns. 406, where 
A set up a mark to shoot at and it was agreed 
between them "that B should pay A 25 cents 
for every shot he fired, but if B hit the mark 
then A should pay him 20 dollars— it was held 
to be a legal contract, and that B, having hit 
the mark, might maintain an action against A, 
to recover the 20 dollars." "We think the prin- 
ciple was wrong, which authorised a recovery 
in such cases; but the law seems to be estab- 
lished. At common law, if the money won 
was paid, it could not be recovered. But the 
statute of Michigan alters the common law in 
this respect. It authorises a recovery of mon- 
ey paid on a wager. And, it would seem, that 
no one can doubt the policy of this law. It is 
urged that this is a case where both parties 
committed a violation of the law and sound 
policy, in making the wager, and that in such 
cases it is the policy of the law to aid neither 
party, but leave them without remedy against 
each other. This argument would not be with- 
out force, if the statute did not expressly au- 
thorise the recovery. The argument that this 
is a penal statute, and cannot be enforced by 
this court, is also unsustainable. So far as re- 
gards this action, to recover back the money 
paid, it is not for the enforcement of a penalty. 
The rights of the parties and their remedies, 
when regulated by the local law, may be pros- 
ecuted in the courts of the United States, the 
same as In the state courts. We cannot give 
effect to the criminal laws of the state; but 
this act, and especially this suit, is not of that 
character. If the juiy shall find that the mon- 
ey was lost and paid by the plaintiff, as al- 
leged in the declaration, they will find the 
amount paid to the defendant 
Verdict for the plaintiff. 



GRANT (HARTFORD & N. H. R. CO. v.). 
See Case No. 6,159. 



Case l^o. 5,696. 

GRANT et al. v^. HBALBY. 

[3 Sumn. 523; i 2 Law Rep. 113.] 

Circuit Court, D. Massachusetts. May Term, 

1839. 

Rate of Exchange — Balasoe of Account — Re- 
ijibvksemext. 

1. Where a suit was brought, for a balance 
of account, for advances made at Boston, up- 
on goods consigned to the plaintiffs at Trieste, 
and sold by them at a great loss, it was held, 
that the balancf^ was not payable at Trieste, but 
at Boston, and, therefore, the balance was to 
be estimated in damages at the par, and not 
at the rate of exchange. 

2. Where a balance is due on account, pay- 
able in a foreign country, the creditor, if ho 
sues for the same in another country is entitled 
to be paid at the rate of exchange. In othex- 
words, he is entitled to have the money re- 
placed, where it was agreed to be paid. 

[Cited in Mygatt v. Green Bay, Case No. 9,- 
998; Reiser v. Parker, Id. 11,685; Har- 
grave v. Creighton, Id. 6,064.] 

[Cited in Marburg v. Marburg, 26 Md. 16; 



1 [Reported by Charles Sumner, Esq.] 
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Pfeil V. Higby, 21 Wis. 250; Tjodge v. 
Spooner, 8 Gray, 169; First Nat. Bank of 
Toledo T. Shaw, 61 N. Y. 293.] 

3. Semble.— That there is no difference be- 
tween bills of exchange and other contracts 
for pa3Tnent of money in a foreign country, as 
to the right to damages to replace the money, 
where it was payable, eseept that the usage of 
trade has fixed the rate of damages. 

4. Semble, that advances ought to be deemed 
reimbursable at the place where they are made, 
and sales of goods accounted, for at that place, 
where they are made, or authorized to be made. 

Indebitatus assumpsit for a balance of ac- 
counts. The declaration also contained the 
money counts. Plea— general issue. At the 
trial it appeared, that the plaintiffs were 
merchants at Trieste, in Austria, and the de- 
fendant a merchant in Boston. In Decem- 
T)er, 1836, the plaintiffs, by their agent, Mr. 
Trueman, a resident at Boston, advanced, 
to the defendant the sum of £4565 sterling, 
by a bill drawn on Messrs. Baring, Brothers 
& Co., liOndon, reimbursable to that house 
by a bill to be drawn upon the plaintiffs by 
that house, payable at Trieste. In considera- 
tion of the advance, the defendant agreed 
to ship, and did ship on board the bark 
Talent, a cargo, principally of sugars, con- 
signed to the plaintiffs at Trieste for sale. 
The bark sailed on the voyage, and at the 
time of her arrival at Trieste in March, 1837, 
the market for this kind of sugars (Manilla 
sugars) was exceedingly depressed, in con- 
sequence of some changes in the Austrian 
tariff of duties, and the uncommon embar- 
rassment of the money market on the conti- 
nent of Europe. The market for sugar con- 
tinued to fall until the month of August, 
1837; the bills drawn by Messrs. Baring & 
Co., for their reimbursement, became due in 
June, 1837 J and the sugars were sold in the 
month of April, 1837, at a price less than 
half of their invoice value. The defence at 
the trial was, that the sale was improperly 
made by the plaintiffs, and the sugars were 
sacrificed in violation of their duty, if not 
In breach of their orders. In consequence 
of these disastrous sales, unexpected by the 
parties, the net proceeds fell far short of the 
advance money. This suit was brought for 
the balance; and it was agreed between the 
parties, that if the verdict was found for the 
plaintiffs, the money due should be fixed by 
the parties, or by an assessor appointed by 
the court The jury found a verdict for the 
plaintiffs. The parties afterwards agreed as 
to the amount due, except as to a single 
item; and that was, -whether the defendant 
should be charged for the balance, according 
to the par of exchange, or the actual rate of 
exchange, between Boston and Trieste, at 
the time of the verdict. 

0. G. Loring and Mr. Sprague, for defend- 
a.nt. 

5. D. Parker and Mr. Choate, for plaintiff. 

The cases of Smith v. Shaw [Case No. 13,- 
107]; Adams t. Cordis, 8 Pick. 260; and 



Lanusse v. Barker, 3 Wheat. [16 IT. S.] 101, 
were cited. 

STORY, Circuit Justice. Upon this point 
I have wished for a little time for reflec- 
tion, although at the argument I ventured 
to express what was the inclination of my 
opinion. In all cases which respect the 
daily transactions of commercial men, I feel 
a great desire not to interfere with the 
known and settled habits of business; and 
should rather incline to follow the usage, 
if any, than to form a new rule of my own. 
No settled usage has been shown; and, 
therefore, the rule must be settled upon prin- 
ciple. I take the general doctrine to be 
clear, that Tv^enever a debt is made payable 
in one country, and it is afterwards sued for 
in another country, the creditor is entitled 
to receive the full sum necessary to replace 
the money in the country, where it ought 
to have been paid, with interest for the de- 
lay; for then, and then only, is he fully 
indemnified for the violation of the contract. 
In every such case, the plaintiff is, therefore, 
entitled to have the debt due to him first 
ascertained at the par of exchange between 
the two countries, and then to have the rate 
of exchange between those countries added 
to, or subtracted from, the amount, as the 
case may require, in order to replace the 
money in the country, where it ought to be 
paid. It seems to me, that this doctrine is 
founded on the true principles of reciprocal 
justice. 

The question, therefore, in all cases of this 
sort, where there is not a Icnown and set- 
tled commercial usage to govern them, seems 
to me to be rather a question of fact, than 
of law. In cases of accounts and advances, 
the object is to ascertain, where, according 
to the intention of the parties, the balance 
is to be repaid, whether in the countiy of the 
creditor, or that of the debtor. In Lanusse 
V. Barker, 3 "Wheat. [16 U. S.] 101, 147, the 
supreme court of the United States seem to 
have thought, that where money is advanced 
for a person in another state, the implied 
understanding is to replace It in the country, 
■where It is advanced, unless that conclusion 
is repelled by the agreement of the parties, 
or by other controlling circumstances.2 Gov- 
erned by this rule, the money being ad- 
vanced in Boston, so far as it was not re- 
imbursed out of the proceeds of the sales in 
Trieste, would seem to be proper to be re- 
paid in Boston. In relation to mere balances 
of account between a foreign factor and a 
home merchant, there may be more difficulty 
in ascertaining, where the balance is reim- 
bursable, whetTi&r it is where the creditor 
resides, or whei-Q the debtor resides. Per- 
haps it will be found, in the absence of all 
controlling circumstances, the truest rule 
and the easiest in its application, that ad- 

2 Mr. Justice Baldwin decided the same point 
in Woodhull v. Wagner [Case No. 17,975]. 
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vances bught to be deemed reimbm-saWe at 
the place wliere they are made, and sales of 
goods to be accounted for at the place where 
they are made or they are authorized to be 
made. See Story, Confi. Laws, §§ 283-285; 
Bainbrldge v. Wilcocks [Case No. 755]. 
Thus, if a consignment is made in one coun- 
try for sales in another country, where the 
consignee resides, the true rule would seem 
to be to hold the consignee bound to pay 
the balance there, if due from him, and if 
due to him on advances there made, to re- 
ceive the balance from the consignor there. 
The case of Consequa v. Panning, 3 Johns. 
Ch. 587, 610, which was reversed in 17 Johns. 
511, proceeded upon this intelligible ground, 
both in the court of chancery and in the 
court of errors and appeals, the difference 
between these learned tribunals not being 
so much in the rule, as in its application to 
the circumstances of that particular case. 
I am aware that a diJGCerent rule in respect 
to balances of account and debts due and 
payable in a foreign country, was laid down 
in Martin v. Franklin, 4 Johns. 125, and 
Scofield V. Day, 20 Johns. 102, and that it 
has been followed by the supreme court of 
Massachusetts, in Adams v. Cordis, 8 Pick. 
260. It is with unaffected diffidence, that I 
venture to express a doubt as to the cor- 
rectness of the decisions of these learned 
courts upon this point It appears to me 
that the reasoning in 4 Johns. 125, which 
constitutes the basis of the other decisions, 
Is far from being satisfactory. It states 
very properly that the court have nothing 
to do with inquiries into the disposition 
which the creditor may make of his debt, 
after the money has reached his hands; and 
the court are not to award damages upon 
such uncertain calculations as to the future 
disposition of it But that is not it is re- 
spectfully submitted, the point in contro- 
versy. The question is, whether, if a man 
has undertaken to pay a debt in one coun- 
try, and the creditor is compelled to sue 
him for it in another country, where the 
money is of less value, the loss is to be borne 
by the creditor, who is in no fault, or by the 
debtor, who by the breach of this contract 
has occasioned the loss. The loss, of "svhich 
we here speak, is not a future contingent 
loss. It is positive, direct, immediate. The 
very rate of exchange shows, that the very 
same sum of money paid in liie one country 
is not an indemnity or equivalent for it when 
paid in another country, to which, by the 
default of the debtor, the creditor is bound 
to resort Suppose a man undertakes to pay 
another $10,000 in China, and violates his 
contract; and then he is sued therefor in 
Boston, when the money, if duly paid in 
China, would be worth at the very moment 
twenty per cent, more than It is in Boston; 
what compensation is it to the creditor to 
pay him the $10,000 at the par in Boston? 
Indeed, I do not perceive any just foundation, 
for the rule, that interest is payable accord- 
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ing to the law of the place, where the con- 
tract is to be performed, except it be the 
very same, on which a like claim may be 
made as to the principal, viz. that the debtor 
undertakes to pay there, and therefore is 
bound to put the creditor in the same situa- 
tion, as if he had punctually complied with 
his contract there. 

It is suggested, that the case of bills of 
exchange stands upon a distinct gi-ound, that 
of usage; and is an exception from the gen- 
eral doctrine. I think otherwise. The usage 
has done nothing more than asca-tain, what 
should be the rate of damages for a violation 
of the contract generally, as a matter of 
convenience and daily occurence in business, 
rather than to have a fluctuating standai-d, 
dependent upon the daily rates of exchange, 
exactly for the same reason, that the rule of 
deducting one tturd new for old is applied to 
cases of repairs of ships, and the deduction 
of one third from the gross freight is applied 
in cases of general average. It cuts off all 
minute calculations and inquiries into evi- 
dence. But in cases of bills of exchange 
drawn between countries, where no such fixed 
rate of damages exists, the doctrine of dam- 
ages, applied to the contract is precisely that 
which is sought to be applied to the case of a 
common debt due and payable in another 
country; that is to say, to pay the creditor 
the exact sum which he ought to have re- 
ceived in that country. This is sufficiently 
clear from the case of Mellish v. Simeon, 2 
H. Bl. 378, and the whole theory of re- 
exchange. 

My brother, the late Mr. Justice 'Washing- 
ton, in the case of Smith v. Shaw [Case No. 
13,107], which was a suit brought by an 
English merchant on an account for goods 
shipped to the defendants' testator, where the 
money was doubtless to be paid in England, 
and a question was made, whether, it being 
a sterling debt it should be turned into cur- 
rency at the par of exchange, or at the then 
rate of exchange, held, that the debt was 
payable at the then rate of exchange. To 
which air. Ingersoll, at that time one of the 
ablest and most experienced lawyers at the 
Philadelphia bar, of counsel for the defend- 
ant assented. It is said, that the point was 
not started at the argument, and was settled 
by the covirt suddenly, without advancing any 
views in the support of it. I cannot but view 
the case in a very different light The point 
was certainly made directly to the court, and 
attracted its full attention. The learned jud ?e 
was not a judge accustomed to come to sud- 
den conclusions, or to decide any point which 
he had not most scrupulously and deliberately 
considered. The pomt was probably not at 
all new to him; for it must fi*equently have 
come under his notice in the vast variety of 
cases of debts due on accoimts by Vu;ginia 
debtors to British creditors, which were sued 
for dm-ing the period in which he possessed 
a most extensive practice at the Richmond 
bar. The cu-cumstance that so distinguished 
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a lawyer as Mr. IngersoU assented to the de- 
cision, is a farther proof to me, that it liad 
been well understood in Pennsylyania to lie 
the proper rule. If, indeed, I were disposed 
to indulge in any criticism, I might say, that 
the cases in 4 Jolins, 125, and 20 Johns. 102, 
do not appear to have lieen much argued or 
considered; for no general reasoning is to be 
found in either of them upon principle, and no 
authorities were cited. The arguments and 
the opinion contain little more than a dry 
statement and decision of the point. The 
first and only case, in which the question 
seems to liave been considered upon a thor- 
ougb argument, is that in 8 Pick. 260. I 
regret, that I am not able to follow its author- 
ity witb a satisfied assent of mind. But in 
the present case, it strikes me, that the cir- 
cumstances do not require me to dispose of 
the more general question, althougb it is im- 
possible not to feel, that it is fully before the 
court My opinion is, that, in the present 
case, the advances being made in Massachu- 
setts, if the goods sent to Trieste did not fully 
reimburse the amount, the balance was 
properly due and payable in Massachusetts. 
There is. not the sligMest evidence to prove, 
that the advances were to be repaid at Tri^ 
cste, if the consignment did not fully reim- 
burse them. In truth, neither party contem- 
plated the probability, I had almost said the 
possibility, of the fimd not being more than 
adequate to repay all the advances. The con- 
ti-act, then, appears to me to be in substance 
this, that the a-editors shall be at liberty to 
reimburse themselves from the proceeds of 
the sales at Trieste, for the advances. Any 
personal obligation to repay the advances, in 
any other manner was not stipulated for. 
The parties left the rest to the silent operation 
of law. ' And my judgment is, that, upon the 
just principles of law, applied to the contract, 
the advances, so far as they should not be 
reimbursed out of the sales of the cargo, were 
payable, not at Trieste, but at Boston, the 
place where they were made. In this view of 
the matter, I remain of the opinion, which 
was intimated at the argument, that the 
plaintiffs are entitled only to the balance due 
jit the par of exchange. 
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GRANT V. MASON. 
[See Oase No. 5,701.] 



Case Wo. 6,698. 

GRANT V. MASON. 

[2 TJ. S. Law Int. 34.] 

- Circuit Court, S. D. New York. 1829. 

Latv of Patents. 

In the circuit court of the United States, 
at the late term in New York City, in the im- 
portant patent case of Grant and ^ownsend 



V. The Raymonds [see Case No. 5,701], two 
points were presented in a motion for a 
new trial: (1) Whether in entry of a vacatur 
of a previous patent, in the office of the sec- 
retary of state, the patentee might take 
out a new patent for the same subject-mat- 
ter with a more perfect specification; (2) 
whether the defendant could bar the plain- 
tiff's recovery by showing that the specifica- 
tion was materially defective and ambigu- 
ous, without, also, proving that it was ren- 
dered so by the patentee, with design to de- 
ceive the public. THE COURT were divided 
in opinion upon both points. 
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GRANT v. MAXWELL 

[2 Blatchf, 220; i 26 Hunt, Mer. Mag. 60.] 

Circuit Court S. D. New York. June 2, 1851. 

Customs^Depeeciated Forekjit Corkbnot— Vaic 
VE of Imports in. 

1. The proviso to the 61st section of the act 
of March 2, 1799 (1 Stat. 673), which declares 
"that it shall be lawful for the president of the 
United States to cause to be established fit and 
proper regulations for estimating the duties on 
goods, wares and merchandise imported into 
the United States, in respect to which the origi- 
nal cost shall be exhibited in a depreciated cur- 
rency issued and circulated under authority of 
any foreign government," is not repealed by the 
act of May 22, 1846 (9 Stat. 14), which pre- 
scribes the rates at which certain foreign coins, 
shall be estimated in computations at the cus- 
tom-house. 

[Cited in Dutilh v. Maxwell, Case No. 4,- 
207.] 

2. Notwithstanding the act of May 22, 1846, 
an importer of foreign goods is entitled, under 
the proviso to the 61st section of the act of 
1799 and the treasury instructions issued for 
carrying the same into efEect, to enter his goods 
on paying duties only upon their cash value in 
the country of their purchase; and is entitled, 
in order to fis that value, to have the paper or 
nominal value at which they were purchased 
and invoiced, reduced to its specie value in such 
country at the time of the purchase, and to en- 
ter the goods on that valuation, 

3. Where goods were purchased in Austria, in 
1850, and imported into New-York, and the in- 
voice and entry set forth the purchase price in 
paper florins, and they were paid for in paper 
currency, and it appeared that the paper florin 
was depreciated in Austria, at the date of the 
purchase of the goods, below the value of the 
silver florin, although it was the legal currency 
in Austria, and was a legal tender at its nomi-" 
nal value: Held that, although the act of May 
22, 1846, directed the florin of the Austrian em- 
pire to be estimated at forty-eight and one-, 
half cents, yet, under the proviso to the 61st 
section of the act of 1799, and the treasury in- 
structions in regard to invoices made out in a 
foreign depreciated currency, the goods were 
chargeable with duty only on their value in 
silver florins, after allowing for the deprecia- 
tion. 

[Cited in Fiedler v. Maxwell, Case No. 4,760.] 
[See Alsop v. Maxwell, Case No. 263.] 

This was an action against [Hugh Maxwell] 
the collector of the port of New York, to re- 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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cover tack an excess of duties paid on goods 
purchased in Aastria on two different days in 
May, 1850, and shipped from Trieste to New 
York. The invoice and entry set foiili the pur- 
chase-price of the goods in paper florins, and 
they were paid for in paper currency. It ap- 
peared upon the trial, hy oral testimony, and 
also by the official certificate of the United 
States consul at Trieste, that the paper florin 
was depreciated in Austria, at the two several 
dates of the purchase of the goods, 18^ and 
1954 per cent below the value of the silver 
florin. It was further proved, that the legal 
currency in Austria at those dates was paper 
money, estimated in florins, and made by law 
a legal tender at its nominal value. The plain- 
tiff [Samuel Grant] claimed, that the duty on 
the goods should be paid upon their value in 
silver florins. A verdict was taken for the 
plaintiff, subject to the opinion of the court on 
a case to be made. 

John S. MeOulloh, for plaintiff. 

J- Prescott Hall, Dist Atty., for defendant. 

BETTS, District Judge. By the act of con- 
gress of the 22d of May, 1S46 (9 Stat 14), it is 
enacted thjit, in all computations at the cus- 
tom-house, tile foreign coins and money of 
account therein specified, shall be estimated at 
certain specified rates, and, among others, "the 
florin of the Austrian Empire anh of the city 
of Augsburg, at forty-eight and one-half 
cents." The act also declares, that all laws in- 
consistent with it are thereby repealed. For 
the defendant it is urged, that he was bound, 
by the terms of the act, in charging duties on 
the goods in question, to rate the florin of the 
invoice at forty-eight and a half cents, with- 
out regard to its specie value or depreciation. 
The plaintiff, on the other hand, claims that 
the goods are subject to duty only upon their 
cash yalue abroad, and that he is entitled, in 
order to fix that value, to have the paper or 
nominal yalue at which they were purchased 
and invoiced, reduced to its specie value in 
Austria, and to enter the goods on that valua- 
tion. 

The purpose of the government, in all its 
laws imposing ad valorem duties on foreign 
merchandise imported into this country, has 
been to take the true value of the goods in the 
country which produced them or in which they 
were obtained, ascertained by the actual pur- 
chase price or by their market value, as the 
basis upon which such duties are to be com- 
puted. This is manifested in the various rev- 
enue laws introducing from time to time new 
provisions to enable the collectors to fix the 
foreign value correctly and to render duties 
uniform. The oaths exacted to invoices and 
on entries, and the enlarged powers conferred 
on appraisers, together with the early regula- 
tion by law of the value of foreign currencies, 
with the methods of determining their depire- 
ciation, are all designed to accomplish that 
end. The enactments for this purpose are 
found in the acts of July 4, 1789; August 10, 



1790; March 2, 1799; March 3, 1801; March 
1, 1823; May 19, 1828; July 14, 1832; August 
30,1842; and July 30, 1846. 1 Stat 24, ISO, 627; 
2 Stat 121; 3 Stat 729; 4 Stat 270, 583; i> 
Stat 548; 9 Stat 42. The invoice value of 
merchandize must be expressed in money, and 
the invoice and entry must particularly speci- 
fy in what money the goods are bought and 
valued. Act March 2, 1799 (1 Stat 655, § 3G). 
And they must be invoiced in the currency of 
the country whence they are imported, with- 
out respect to the intrinsic value of the money 
or the standard of the United States fixed for 
its value. Act March 3, ISOi (2 Stat. 121, § 
2). Still, the actual wholesale cash value is 
to be ascertained and made the dutiable basis, 
notwithstanding any affidavit or invoice state- 
ment or valuation. Act Aug. 30, 1842 (5 Stat. 
563, § 16). 

The earlier and later enactments concur in 
enforcing the one prominent object, that of 
having at the custom-house the actual value In 
cash of the merchandise imported, at the place 
of its exportation. To make that purpose ef- 
fectual, in addition to the regulations respect- 
ing invoices, entries and appraisals, congress, 
by the 61st section of the act of March 2, 179& 
(1 Stit 673), fixed the rates at which all for- 
eign coins and currencies should be estimated 
in the United States, giving to various known 
denominations of foreign money a specific val- 
ue, and requiring all other denominations to 
be estimated in value, as nearly as might be, 
to such fixed rates or the intrinsic value there- 
of, compared with money of the United States. 
The following proviso was added to the sec- 
tion: "That it shall be lawful for the presi- 
dent of the United States to cause to be es- 
tablished fit and proper regulations for esti- 
mating the duties on goods, wares and mer- 
chandise imported into the United States, in 
respect to which the original cost shall be ex- 
hibited in a depreciated currency issued and 
circulated under authority of any foreign gov- 
ernment" 

The main question submitted to the court for 
its decision in this case is, whether the act of 
1846 covers the whole subject, so that the cost 
price of the goods must be estimated at forty- 
eight and a half cents to the florhi stated in 
the invoice or whether the proviso to the 61st 
section of the act of March 2, 1799, operates in 
the case, and entities the plaintiff to enter his 
goods on paying duties upon the specie or in- 
trinsic value of the Austrian florin or curren- 
cy. The act of March 2, 1799, is regarded as 
the fundamental law in relation to imposts 
and duties, and each of its enactments is view- 
ed as independent, formhig a rule upon th& 
particular subject which is not changed by 
subsequent legislation varying other provi- 
sions of the act The like doctrine applies to 
the succession of statutes which have followed 
the parent act. Accordingly, the law of im- 
posts and duties is enforced as a system com- 
posed of distinct enactments, passed at vari- 
ous periods of time, and each provision is exe- 
cuted as part of the system, notwithstanding 
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the change or repeal of other provisions in the 
same statute in relation to the denomination of 
imports or the rates of duties or the methods 
of computing them. This is sometimes efEect- 
ed by virtue of a saving clause appended to 
the new act (Act July 14, 1832; 4 Stat 583, 
§ 1); and sometimes hy declaring all provi- 
sions of any former law inconsistent with the 
act last passed to he repealed (Act Aug. 30, 
1842; 5 Stat 566, § 26; Act July 30, 1846; 9 
Stat 44, § 11); and, again, by the decisions of 
the courts on the effect of subsequent, enact- 
ments. Anterior to the passage of the act of 
May 22, 1846, the treasury department had 
treated the proviso to the 61st section of the 
act of Tkfarch 2, 1799, as continuing in force, 
and duties were levied in conformity to its 
provisions. Treasury Instructions to Collect- 
ors, May 14, 1831; Id. Oct 16, 1832; Id. April 
4, 1840; Id. Aug. 20, 1845. The latest in- 
structions from the secretary of the treasury, 
dated October 12, 1849, direct that bonds tak- 
en for the production of consular certificates 
of the value of depreciated currencies must be 
strictly enforced; -which imports the continu- 
ing operation of the proviso, in the judgment 
and practice of the executive department, be- 
cause the consular certificates come into exist- 
ence and have validity solely under the pow- 
ers given by that proviso. The 61st section of 
the act of March 2, 1799, fixed the value of cer- 
tain foreign coins or currencies. So, subse- 
quently, did the 1st section of the act of March 
3, 1801 (2 Stat 121); and similar provisions 
were re-enacted in the act of June 28, 1834 (4 
Stat 700), in the act of March 3, 1843 (5 Stat 
625), and in the act of May 22, 1846 (9 Stat 
14), the last two acts being framed in like 
terms, and declaring that all laws inconsistent 
therewith are thereby repealed. 

It is plain, upon this summary statement 
of the course of legislation and practice on 
the subject, that the proviso to the 61st sec- 
tion of the act of March 2, 1799, is to be 
regarded as repealed only in the contingency 
that it stands opposed to subsequent acts of 
congress, and especially to the act of May 22, 
1846. The reason for its preservation and 
enforcement, as a means to secure importers 
against the payment of ad valorem duties on 
amounts beyond the fair value of the mer- 
chandise imported, is the same at the present 
time as when it was enacted. What then, 
does the proviso require? Clearly, not a dis- 
regard of the valuation of foreign currency 
designated by statute; but only a method of 
determining whether that assumed value re- 
mains unchanged, and whether the actual 
value corresponds with the nominal rate. 
The invoice must be expressed In the cur- 
rency of the country from which the goods 
are exported or in which they are produced. 
The nominal currency will necessarily very 
■ often give the cost or market value very wide 
of the true value. In Hae case before the 
court, it is proved beyond question that the 
goods imported are rated nearly twenty per 
cent above- their actual value in Austria, 



and beyond their real cost to the importer. 
This disaccordance is forced on him by the 
imperative direction of the revenue laws. 
He must invoice the 'goods at the cost or 
value expressed in the currency of Austria, 
although they are obtained at one-fifth less 
than that amount in specie, and, without the 
aid of the proviso, he will be precluded from 
showing the actual cost or value. 

It seems to us that the proviso does not in 
any way contradict the statute of 1846. It 
supplies the custom-house with a means of 
levying duties on invoices in conformity with 
the general provisions and scope of the reve- 
nue laws, and helps to carry out the inten- 
tion of congress, by keeping the fluctuations 
of nominal values to the standard of specie 
values, in transactions in foreign currencies. 
Congress does not make the foreign cur- 
rencies named in the statute receivable in the 
United States at the values affixed to them. 
Had that been so, the merchant might be con- 
sidered as protected by the opportunity of 
paying duties in the currency of his invoices. 
The proviso looks to a remedy for the in- 
jury that might, -without its aid, be sustained 
by importers under a statutory regulation of 
foreign coins and currencies, bringing them 
in accord with United States currency, and 
yet leaving -flieir nominal rates to act as a 
measure of value of merchandize in the coun- 
try where it is purchased. 

"We think that there is no incompatibility 
or inconsistency between the acts subsequent 
to the act of 1799 upon this subject and the 
proviso, and that accordingly, neither by the 
terms of the act of 1846 or of those anteced- 
ent to it, nor by legal implication, is the pro- 
viso to the 61st section of the act of 1799 re- 
pealed or its legal operation suspended. The 
business of the country was conducted on 
that understanding of the law antecedently 
to 1846, and collectors and the treasury de- 
partment unitedly admitted importations and 
charged duties in conformity with regulations 
adopted by authority of the proviso. The 
proviso was repugnant to the enacting clause 
of the 61st section of the act of 1799, pre- 
cisely as it is to a like designation of the 
value of foreign currencies by the act of 
1846. Tnat section, in nearly identical lan- 
guage, declai-ed the value of various denom- 
inations of foreign moneys; but the proviso, 
referring to the depreciation of foreign cur- 
rencies in which the original cost of goods 
was exiiibited, would necessarily Include 
those specified in the enacting clause, equal- 
ly with those not named. There was no 
less necessity for the interposition of the 
president in relief of the merchant, when 
his invoices were made up in a cmxency 
which had depreciated after its valuation 
had been once determined by congress,^ than 
where no rate of valuation had been es- 
tablished by law. The proviso is according- 
ly framed to apply to all importations, when 
the invoice is exhibited in a depreciated cur- 
rency issued and circulated linder the author- 
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ity of a foreign government, and necessarily 
embraces equally those currencies whose 
value has been once fixed by congress, and 
those which have never been recognized by 
our laws. The treasury circular of August 
20, 1845, regards the proviso as in the al- 
ternative. Its directions relate to invoices 
made out in a foreign depreciated cm'reney, 
or In a currency the value of which is not 
fixed by the laws of the United States. 

This is, we think, the correct reading and 
exposition of the proviso to the 61st section of 
the act of 1799. Congress has since, from 
time to time, ascertained the existing value 
of various foreign coins and currencies, and 
declared them by statute. This relieved the 
ti'easury department from lieeping on foot a 
train of investigations, at every importation, 
respecting the value of the currency in which 
the invoice was exhibited. The statute value 
was adopted as the real one, for the time 
being. But it was manifest that such valua- 
tions must be liable to change, from the 
adulteration of coins or the emission of paper 
or base currencies abroad; and it was con- 
sonant with the general course of legislation 
in relation to the revenue, that a means 
should be supplied the executive department 
to maintain uniformity in imposts and du- 
ties, without delaying the business of the 
country or enforcing hardships or inequali- 
ties upon importers until special legislation 
could be interposed to remove the difficulty. 
The proviso supplied such means; and, as its 
operation was so appropriate, as well as ef- 
fectual and just, we must conclude it to have 
been the purpose of congress to retain it In 
force, when they have not in express terms 
rescinded it or passed any enactment neces- 
sarily repugnant to it On the contrary, it 
seems to us that, as the proviso is essentially 
prospective, and contemplates a state of 
things which may come into existence at a 
future period, the act of May 22, 1846, in- 
stead of being construed,as repealing it, ought 
to be understood as upholding and sanction- 
ing the powers conferred by it on the presi- 
dent. Judgment must, therefore, be entered 
for the plaintiff, on the verdict 



Case No. 5,700. 

GRANT et al. v. POILLION* 

[35 Hunt, Mer. Mag. 586.] 

Circuit Court S, D. New Torls. Sept 15, 
1856.1 

Admiralty Jurisuictiox — Accotjntixg — Joindee 
IN Libel— Effect of. 
[1. The master and part owner of a vessel 
entered into a joint-stock association whicli 
shipped by the vessel a cargo to be sold at the 
port of destination by the master for the joint 
benefit, he to receive a commission on the sales, 
but the cargo failed to realize sufifieient to pay 
the a^eed freight. Hdd, that admiralty had 
no jurisdiction of a libel by the master and oth- 
er owners against the other members of the as- 

3. [Affirmed in 20 How. (61 U. S.) 162.] 



soeiation for the deficiency in freight, as "siu-h 
a suit necessitated an accounting between the 
master and such other members.] 

[2. The joinder of the owners, other than the 
master, in the libel was not an adoption of the 
master's contract of association so as to make 
them members thereof, but was merely an af- 
firmance of the contract in the bill of lading.] 

[Appeal from the disti-iet com*t of the fnit- 
ed States for the Soutliern district of New 
York.] 

[This was a libel by "William B. Grant, Wil- 
liam L. B^litner, and others, owners of tlie 
ship Constellation, against Cornelius Poillion, 
to recover freight The decree was dis- 
missed in the district court (case um-eported), 
and libelants appeal.] 

NELSON, Circuit Justice. The libelants 
were owners of the ship Constellation, of 
which Wm. L. Flitner was master and part 
owner, and carried from this port to the port 
of San Francisco, in the years 1849-50, 250,- 
000 feet of lumber and 29,700 cypress shin- 
gles, freight to be paid at the rate of $55 per 
thousand feet for the lumber, and $20 per 
thousand for the shingles, amounting in the 
whole to the sum of $13,944.02. The net pro- 
ceeds of the sale at San Francisco amounted 
only to the sum of $11,494.93, which was re- 
ceived by the master, leaving a balance of 
$2,449.09 due, to recover which amount the 
present suit is brought The defense set up 
is as follows: Wm. L. Flitner, the master 
and part owner of the '-constellation, which 
was lying at the port of New York in Sep- 
tember, 1849,— the other owners residing in 
the states of Maine and Massachusetts,— en- 
tered into a joint-stock association with the 
respondents, and several other persons not 
made parties to the suit, called the Constella- 
tion Lumber Company, for the purpose of 
purchasing and furnishing cargo for the ves» 
sel, the cargo to be composed of lumber and 
such articles as the company might deem 
proper; and after the departure of the vessel 
from New York the cargo was taken under 
the control and disposition of the master, 
who was to act imder instructions from the 
company, and to be considered its agent. 
The cargo was also consigned to him, and a 
commission of five per cent to be allowed 
him for making the sales at the port of des- 
tination. The price of tlie freight was agreed 
on, as already stated. The stock of the com- 
pany consisted of twelve shares, Flitner, the 
master, having subscribed two of them, and 
thus being the owner of one-sixth of the 
cargo, besides his interest to the amotmt of 
five per cent, of tlie sales. The usual bill of 
lading was entered into by the master. In 
which he was made the assignee. The cargo 
was under the directions of Flitner, and 
amounted to the net sum stated. It is in- 
sisted, on the part of the respondents, that 
the libelants were jointly coneeraed in the 
adventure, and bound to contribute their 
proportionate share of the loss, and hence 
that the purchase and shipment of the cargo 



[10 Fed. Cas. page 985] 



(Case JSTo. 5,701) GRANT 



-were a partnership transaction, requiring an 
Account to l)e taken, and the partnership af- 
fairs adjusted, in order to ascertain the bal- 
ance, if any, due them, and that, as a court of 
admiralty is incompetent to adjust the open 
-accoimts of a partnersliip transaction, the 
court lias no jurisdiction in the case. The 
j)osition assumes that Flitner, the master, 
acted on behalf of the owners in entering 
into the joint-stock association for the pur- 
chase of the cargo, with a view to freight 
the ship; for otherwise there is no pretext 
for tbis ground of defense. But it is not 
pretended that the owners participated in 
getting up the adventure, or bad any knowl- 
•edge of it, except tbe master; aoid it is quite 
•dear that be had no authority to bhid them 
in a transaction of this nature, either as mas- 
-ter or part owner. It was said of the ar- 
gument, the bringing of this suit confirmed 
the acts of the master. It may be said the 
"bringing of the suit affirms the contract in 
the bill of lading, but no part of the joint as- 
sociation contract appears in that instru* 
ment. It is in the usual form, the Constella- 
tion Lumber Company appearing as tbe ship- 
pers of the cargo. The confirmation of the 
joint-stock company is nofat all involved in 
tbe suit, so far as the absent owners are con- 
cerned. It is further urged that conceding 
that the absent owners were 'in no wise con- 
nected with tbe purchase and shipping of 
the cargo, and hence no partnership transac- 
tion involved as to them, stiU a recovery of 
tbe balance of the freight cannot be justly 
admitted until the settlement of the joint 
•concern bet^veen Flitner, one of tbe libelants, 
and the other members of tbe" company, and 
that this ground is equally fatal to the juris- 
■diction. I am inclined to concur in this 
view. Flitner is one of tbe part owners of 
the vessel, and as such is entitled to a portion 
of the freight For this reason he is made 
one of the libelants. Being also jointly in- 
terested In the cargo, and one of the shippers, 
he is boimd to contribute his share of the 
"balance of freight claimed. And whatever 
may be that contributive share, the respond- 
■ents are entitled to have it deducted from his 
portion of the freight, or, if the contributive 
share exceeds this, the balance should be paid 
to his co-owners, or accounted to them as his 
l)ortion of the freight to be paid. I do not 
see, therefore, that justice can be adminis- 
tered in the case without an account taken 
"between one of the libelants and the respond' 
■ents, involving the whole of the joint-stock 
operations in the purchase of the cargo, and 
which this court is incompetent to take. It 
would be manifest injustice to allow him to 
•^recover in the case his share of the freight, 
leaving the respondents to bring a cross suit 
for contribution; and I do not see how this 
can be avoided short of an adjustment of 
the partnership concern in the cargo. A 
court of equity can adjust the interests of all 
parties concerned in one suit, and we think 
the libelants should have resorted to that 



tribunal. I concur, therefore, with the dispo- 
sition of the case below, and confirm the de- 
cree dismissing the libel, with costs. 

[NOTE. Upon an appeal to the supreme 
court, the decree of the circuit court was af- 
firmed in an opinion by McLean, Justice. 20 
How. (61 U. S.) 162. It was held that the case 
would dearly not be within the admiralty ju- 
risdiction in England, and in the United States 
"the jurisdiction of courts of admiralty is lim- 
ited, in matters of contract, to those, and to 
those only, which are maritime." The account 
to be adjusted in this case is said to be compli- 
cated; the losses were to be apportioned, and 
an inquiry instituted into the conduct of the 
master. The exercise of such powers was 
held to be appropriate only to a court of chan- 
cery.] . 
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GRANT & TOWNSEND v. 



[1 U. S. Law Int. (1829) 22.] 

Circuit Court, S. D, New York. 

Patents— Surrender akd Renewal— Defective 
Specifications— Damages fou Ikfkixsement. 

[1. A patentee has the right and power to 
surrender his patent and take out a new one, 
and the new patent must be considered im the 
same light as if no other had been issued.] 

[2. The specifications and drawings in the sec- 
retary's office, but not the model, may be used 
as aids to making the machine, and if it can be 
made from the two former together, the pat- 
,ent is not defective in that particular.] 

[3. Defects in the specifications, in order to 
render the patent void, must be the result ot 
fraudulent or intentional concealment on the 
part of the patentee.] 

[4. In an action at law for infringement the 
question of damages is exclusively for the jury. 
Plaintiffs are entitled to actual damages, and 
the net profits made by defendants is probably 
the best rule to guide the jury.] 

At the late term of the circuit court of the 
U. S. held in the city of New -York, a case was 
decided in relation to a patented machine for 
making hat bodies. This machine is one of 
wonderful ingenuity, and has been of vast 
advantage to the public; and it is gratifying 
to learn, that its worthy and Indefatigable 
inventor has been thus far successful in the 
recovery of exemplary damages for the viola- 
tion of his just rights. The plaintiffs in the 
case were Messrs. Grant & Townsend, of 
Providence— the former, the inventor of the 
said machine, and owning one-half of the in- 
terest therein, and the other owning the 
remaining half, by virtue of an assignment 
from the said Grant. There canbe no stronger 
evidence of the great value of this singular 
machine, than the circumstances of its having 
been pirated by different persons in the states 
of New York, Massachusetts, Connecticut, and 
Pennsylvania. The plaintiffs had before suc- 
ceeded in recovering a judgment and damages 
in several suits which they commenced before 
the circuit court for the district of Connect!- 
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cut, that were determined at the April term, 
1828, against certain violators within that 
district And this they did, in opposition to 
one of the most ingenious and desperate de- 
fences which perhaps was ever made, and also 
in opposition to the positive testimony of a 
witness, who had been induced to swear that 
he was the inventor prior to the date of the 
plaintiffs' patent— which testimony appeared 
so improbable upon strict cross examination, 
that it was deemed unworthy of credit, by the 
court and jury. In the present trial, as well 
as in the one referred to, the defendants con- 
tended that a machine acting upon the same 
principle, and producing the same results, had 
been invented and put in operation by one 
Silas Mason, of Dedham (Mass.) long before 
the invention of the plaintiff's machine, and 
that therefore the plaintiffs, not being the 
true inventors, could not recover; but that 
their patent was void. It also appeared, that 
the defendants purchased a right under Ma- 
son, and then put into operation one or more 
of Grant's machines. In 1825 they had fom: 
of the plaintiffs' machines at work— in 1S26 
they employed six of these machines; and in 
1827, seven. But if the plaintiff. Grant, was 
the true inventor, the defendants contended 
that the patent was void, for the following 
reasons— That it was a patent, not for a ma- 
chine, but for an abstract principle— That the 
specification was false, in claiming as an in- 
vention, that which had been long before 
known; and that the specification and draw- 
ing deposited in the secretary's office were 
insufficient, and would not give a mechanic 
sufficient data from which to make the ma- 
chine. Upon this latter point, a host of wit- 
nesses were examined on both sides, but the 
decision of the court rendered their testimony 
imimportant 

A luminous charge was ^ven to the jm*y, 
by Thompson, Circuit Justice, in the coiurse 
of which he commented upon the various 
questions of law raised in the cause, and gave 
his opinion in relation to them.— The plaintiff, 
Grant, had obtained a patent in the year 1821, 
which he surrendered in 1825, and took out a 
new one. The judge decided, that he had the 
right and power so to do, and that his pres- 
ent patent must be considered in the same 
light as if no other had been issued. That 
an abstract principle was not patentable, the 
judge said, was dearly law, but this patent 
was not liable to that objection. He also 
chai-ged, that the specifications and drawings 
hi the secretary's office might both be used to 
make the machine, and if it could be made 
from the two together it would be sufficient, 
but that the model there deposited could not 
be used for that pm-pose. He then compared 
our statute with the English statutes, and 
decided that the jury must believe (imder our 
statute) that the specification was defective 
by reason of the fraudulent or intentional con- 
cealment of the patentee, or otherwise the 
patent would be good. He, perhaps, would 
not be perfectly satisfied of the correctness of 



this position, had it not been already expr:ss'y 
decided in the United States circuit com't in 
Boston and Philadelphia. The great question 
was then submitted to the jury, whether or 
not Grant was the true inventor of the 
machine. The testimony in relation to Ma- 
son's invention was fully commented upon, 
and the jury was tastructed that it was not 
necessary that Mason should have taken out a 
patent in order to take away the plaintiff's 
right— and, on the other hand, the plaintiff's 
right would not be destroyed merely because 
Mason had produced the same result, but that 
it must be shown, that Mason produced the- 
same results by a machine acting upon the 
same principle as the plaintiffs. As to dam- 
ages, the judge said, it was a question ex- 
clusively for the jury; that the plaintiffs 
should recover the actual damages which they 
had sustained, and that the net profits made 
by the defendants was probably the best rule 
to guide the jmy in assessing them. 

The jury returned a sealed verdict in favor 
of the plaintiffs for three thousand two hun- 
dred and sixty-six dollars, and sixty-six cents, 
which the court are by law obliged to treble — 
making the judgement ^9,799,98, besides costs. 

[See Case No. 5,698.] 
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5,320. 

GRANT, The JOSEPH. See Case No. 7,538. 

GRANT LOCOMOTIVE WORKS (TORREY 
v.). See Case No. 14,105. 

GRANT, The U. S. See Cases Nos. 16,803 and 
16,804. 



Case No. 5,703. 

The GRAPESHOT. 

[2 Ben. 527.] i 

District Court, E. D. New York. Oct., 1868. 

Priorities— Lien for Cargo Sold, and fob Sop- 
plies Previously Furnished. 

1. Where a vessel had been libelled by an 
owner of cargo shipped on hoard and sold by 
her master for the necessities of the vessel, and 
was condemned by default and sold, and the 
proceeds were insufiicient to pay the libellant's 
claim, and thereafter a material-man, who 
had furnished supplies to the vessel before the 
sale of the cargo, applied to stay proceedings 
and open the default as to him: Seld, that the 
lien for the cargo sold was prior to that for the 
materials previously furnished. 

[Cited in The Rapid Transit, 11 Fed. 335.] 

2. The owner of the cargo, therefore, ought 
not to be put to the expense of contesting the 
material-man's claim, and the petition must be 
denied. 

[Cited in The Favorite, Case No. 4,699.] 

This was a petition filed on behalf of one 
O'Brien, a material-man, seeking to be paid 
the amount of certain supplies furnished the 
schooner Grapeshot, in the port of New Or- 

1 [Reported by Robert D. Benedict, Esq., aucl 
here reprinted by permission.] 
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leans, out of the proceeds of that vessel now 
in the registry of the court The vessel had 
been orignially proceeded against by Otto J. 
Eggers and others, owners of certain cargo 
which had been shipped on the vessel to be 
transported from this port to Gonives, Hayti, 
but which had been sold by the master of 
the vessel to raise money to pay sailors and 
repair the vessel, to enable her to depart 
from Turk's Island, where she had gone in 
distress, and reach her home port To this 
action of the owners of the cargo no defence 
was interposed on the part of the owners 
of the vessel, and the vessel having been 
condemned by default the proceeds were 
brought into the registry, and were insufla- 
cient in amount to satisfy the demand of the 
libellant Eggers. Before the distribution of 
the fund, however, the present petition was 
filed, and there being no real dispute as to 
the facts upon which the question of priority 
between the two demands must depend, in 
order to raise the question the petitioner 
moved, upon notice to the first libellant, for 
an order of short publication and for a stay 
of the distribution of the fund, and that fhe 
default as against the petitioner be opened. 

T. D. Hall, for the application. 
T. Seudder, In opposition. 

BENEDICT, iJistrict Judge. Inasmuch as 
it appears that the fund in court is insuffi- 
cient to discharge the amount claimed by 
the libellant Eggers, it is manifest that he 
should not be put to the expense of inter- 
posing a defence to the petition of O'Brien, 
unless the claim is one which, if substanti- 
ated, would be entitled to a priority over the 
claim of Eggers in the distribution of the 
fund in court Upon this question I enter- 
tain no doubt The claim of the petitioner 
arises out of supplies furnished the vessel 
in New Orleans. The claim of Eggers arises 
out of a cargo afterward sold by the master 
in good faith, in a port of distress, when it 
was impossible otherwise to raise money to 
pay for supplies furnished to the vessel. 
The money thus raised from the sale of the 
cargo was in good faith applied by the mas- 
ter to prevent a condemnation and sale of 
the vessel in Turk's Island, and to enable her 
to reach New York. This was a proceeding 
for the benefit of the petitioner, as thereby 
the vessel, upon which he claims to have had 
a lien, was saved from condemnation, and en- 
abled to reach her home, where it might be 
that her owners could discharge the debts, 
or if not, where the vessel could be sold to 
better advantage than by condemnation in 
Turk's Island. They cannot, therefore, in 
equity, ask to be paid in preference to the 
owners of the cargo so sold. The present 
motion, therefore, which, under ordinary cir- 
cumstances, would be granted as of course, 
made as it is for the purpose of saving ex- 
pense by an early decision of the question of 
priority raised and involving in its decision 



(Case No, 5,703) GRAPESHOT 

no interests other than of the petitioner and 
the libellant, who has appeared to oppose 
it is denied. 



Case No. 5,703. 

The GRAPESHOT. 

[2 Woods, 42.} 1 

Circuit Court, X> Louisiana. Nov. Term, 1S74.. 

BoTTOMBT Bond— Intebest— Premium. 

1. When the supreme court reversed a decree 
in admiralty and remanded the cause to the 
circuit court, with instructions to render a de- 
cree against the ship for the amount found due 
for supplies and repairs actually furnished and 
really necessary, and the supplies and repairs 
were furnished upon a bottomry bond which en- 
titled the libellants to a premium of 19% per 
cent, for the voyage: Edd, that such premium 
should he included in the amount to he decreed 
by the circuit court 

2. A bottomry bond contained no stipulation 
for ordinary interest, nevertheless it was held^ 
that interest was recoverable at least from the 
date of the judicial demand. 

3. Interest is not allowed in admiralty unless- 
specially directed, but this rule so far as it gov- 
erns the construction of the decrees of the su- 
preme court only applies to eases where the de- 
cree of the court below in favor of libellant is- 
affirmed. When such decree is reversed and the 
cause remanded, the circuit court may allow 
interest unless expressly forbidden to do so by 
the decree of the supreme court. 

4. The fact that the ship against which the 
bottomry bond was asserted had been seized 
and sold or the libel, and the proceeds had re- 
mained for a long time in the registry of the- 
court without producing interest, was no rea- 
son for refusing to allow interest on the sum 
found to be due. 

This cause comes up for hearing on ex- 
ceptions to the report of J. W. Gurley, mas- 
ter. 

W. S. Benedict for libellant 
James McConnell, for claimant 

WOODS, Circuit Judge. The libel was 
filed upon a bottomry bond for supplies and 
repairs furnished the bark at Bio in the 
spring of 1858. The cause had been once- 
to th*e supreme court of the United States, 
which reversed the decision of the circuit 
court The circuit court had rendered a de- 
cree ' for the entire sum secured by the bot- 
tomry bond. The supreme court was of 
Qpinion that some of the items in the bills 
secured by the bonds were not subjects of bot- 
tomry, and that the actual necessity for 
some of the supplies and repairs was not 
shown. That court, therefore, reversed the 
decision of the circuit court and remanded 
the cause with instructions, "To refer the 
account for supplies and repairs to one or 
more commissioners, experienced in com- 
merce and of known intelligence and probity, 
to ascertain under the instructions of the 
court, what portion of the supplies and re- ^ 
pairs actually furnished to the ship was real- 
ly necessary; and for the amount thus as- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission,! 
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certained aud approved by the court, to enter 
■a decree for libellants." The parties selected 
Sir. J. "W. Gurley as master, and the selec- 
tion was approved by the court. The mas- 
ter took the testimony of but one witness, 
in addition to the evidence already in the 
record. This witness testified to facts which 
had occurred fourteen years before he gave 
his testimony, and the evidence in the rec- 
-ord shows that he must have been mistaken 
in his statement of facts. The master eon- 
-cluded, and we think properly, that this new 
evidence did not substantially change the 
case as it appeared in the original record. 
The master reported that the pi-incipal sum 
due on the bond for supplies and repairs ac- 
tually furnished the ship and really neces- 
sary, amounted to $4,392.25. 

1. The first exception is to the amount of 
this allowance. The libellant claims that 
because Clark, the master of the vessel, was 
-also a part owner, he was authorized to make 
^ bottomry bond on the ship anywh'ere and 
for any reason. But it seems to me too late 
to review this question. If Clark was a 
part owner it must appear m the record, 
and the supreme court has decided that the 
whole bond cannot be sustained. It has, 
therefore, either found that Clark was not a 
part owner, or if he was, that he was not 
-on that account authorized to make the bond 
unless there was a real necessity therefor. 
I regard this exception as raising a question 
already settled by the supreme court 

2. The second exception is, that the mas- 
ter did not allow the 19% per cent, maritime 
interest on the ?4,392.2o which was stipulat- 
ed for in the bond nor legal interest from and 
after the date of judicial demand, July 3, 
1858. The master was not required to pass 
upon these questions. He has done what the 
order of reference required and no more. 
This exception must, therefore, be overruled, 
but this court will now determine the ques- 
tion for itself. In admiralty appeals, the 
-supreme court never does allow interest as 
such. Hemmenway v. Fisher, 20 How. [61 
U. S.] 255; Boyce's Ex'r v. Grundy, 9 Pet. 
[34 U. S.] 275; Phil. Pr. TJ. S. 260. When 
in the opinion of the court interest should be 
allowed, it is included in the decree as a 
gross sura. Now the supreme court has di- 
rected specifically for what sum the decree 
in this case shall be, to wit: The amount 
found due for supplies and repairs actually 
furnished and really necessary. The bot- 
tomry bond, which is the basis of the libel, 
expressly provides that the libellant shall be 
entitled to "a premium of 19^ per cent, for 
the voyage, in consideration whereof all 
risks of the sea, seizures, enemies, fires, pi- 
rates, etc., are to be on account of" libellants. 
By the terms of the bond, this premium is 
as much the due of the libellants as the prin- 
<;ipal simi loaned on the bond, and as there 
does not seem to have been any question 
raised in the supreme court of its allowance. 
If any part of the principal sum found was 



recoverable, and it Is not excluded by the 
decree of the supreme court, we must allow 
the premium on the amount actually found 
due by the master. But it is insisted strenu- 
ously that as neither the bottomry bond nor 
the decree of the supreme court says any- 
thing about the allowance of ordinary Inter- 
est, none can be allowed. Does the fact that 
there is no stipulation for ordinary interest 
in the bond preclude this court from allow- 
ing interest from the commencement of the 
suit, before which time the bond, if anything 
at all was due on it, was payable? The 
general common law rule is that the law does 
not imply a contract on the part of the debt- 
or to pay interest on the sum he owes, al- 
though the debt ma| be of a fixed amount, 
and may have been frequently demanded, 
2 Chit Cont (11th Am. Ed.) 950, and cases 
there cited. But according to the American 
authorities, interest will be allowed after a 
demand of payment even of an unsettled 
claim, for goods sold and delivered or serv- 
ices rendered, from the time of the demand, 
and the presentment of an account or com- 
mencement of a suit is sufficient demand on 
which to found and from which to date a 
claim of interest Barnard v. Bartholomew, 
22 Pick- 291; Mcllvaine v. Wilkins, 12 N. H. 
481 et seq.; Selleck v. French, 1 Conn. 32; 
Gray v. Yan Amringe, 2 Watts & S. 128; 
Goff V. -Rehoboth, 2 Gush. 475. Interest is 
allowed on liquidated demands in the ad- 
miralty as well as at law. The Swallow 
[Case No. 13,665]. In suits for seamen's, 
wages, interest is allowed from the time of 
demand, or if no demand be made, from the 
commencement of the suit Gammel v. Skin- 
ner [Id. 5,210]; Sheppard v. Taylor, 5 Pet 
[30 U. S.] 675. 

These authorities settle the principle, and 
there can be no question that the libellants 
are entitled to ordinary interest on the' 
amormt properly loaned on the bottomry 
bond, at least from the commencement of the 
suit But the claimant says that the ques- 
tion of interest has been ruled .adversely to 
the libellant by the decree of the supreme 
court in this case. He says that the decree 
of the supreme court in this case— [The Grape- 
shot] 9 Wall. [76 U. S.J 145— directs this court 
to ascertain "what portion of the repairs and 
supplies actually furnished to the ship were 
really necessary, and for the amount thus 
ascertained and approved by the court to 
enter a decree for the libellants." That as 
this direction of the court says nothing about 
ijxterest, none can be allowed. To sustain 
this view we are referred to the cases of 
Boyce's Ex'r v. Grundy, 9 Pet [34 U. S.] 290; 
Hemmenway v. Fisher, 20 How. [61 U. S.] 
255; to rule 23, U. S. Sup. Ct Rules; and to 
Phil. Pr. U. S. (Rev. Ed.) 257. The rule of 
the supreme court and these authorities ap- 
ply only to eases when the judgment or de- 
cree of the lower court has been affirmed. 
The holding is that unless the supreme court, 
in the affirmance of a judgment or decree, 
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allows interest, it cannot be allowed by the 
lower court, when called on to execute the 
mandate. But in the case of The Grapeshot 
[supra] the decree of the circuit court was 
reversed, and the cause sent back to the cir- 
cuit court to ascertain the amount due libel- 
lants, and with instructions to render a de- 
cree for the amount so ascertained. The 
supreme court never passed upon the ques- 
tion of interest It never disallowed inter- 
est. The libellants are clearly entitled to it 
tmless it is expressly disallowed. As well 
might it be claimed that libellants are not 
entitled to their premium of 19% per cent, 
which is expressly provided for in the bond, 
because the supreme court makes no men- 
tion of it in its order remanding' the case to 
this court 

Claimant further says, that no interest 
should be allowed, because the ship was 
seized and sold in August, 1858, and ever 
since that date the proceeas of the sale have 
been in the registry of the court or in the 
United States treasury, and claimant has 
had no use of the funds. This is no answer 
to the libellant's demand for interest The 
claimant might have saved himself this loss 
by paying what was due on the bond, or if 
he had tendered the amount now found to 
be due, ho could not have been required to 
pay interest The libellants have asserted 
their rights in the ordinary way, in a court 
of justice. They are not to be punished, 
because in the administration of the law the 
claimant has been subjected to loss, a loss 
which he might have avoided had he chosen 
to take the proper steps to avoid it 

3. The third exception is, that the master 
erred in his construction of the words "were 
really necessary," contained in the decree of 
the supreme court directing this court "to 
ascertain what portion of the supplies and 
repairs actually furnished were really neces- 
sary." "Necessity for repairs and supplies 
is proved when such circumstances of ex- 
igency are shown as would induce a prudent 
owner to order them." The Grapeshot 9 
Wall. [76 U. S.] 141. I have looked into the 
evidence in the record, and am not able to 
see that the master has been too strict in his 
construction of the words "really necessary." 
The fact is, he allows for all repairs which 
the evidence shows were actually made, and 
for all supplies actually furnished. This ex- 
ception must be overruled. 

The other exceptions refer to small items 
in the account which the master has reject- 
ed. The evidence seems fully to justify the 
findings of the master in respect to these 
items. My opinion is that none of the ex- 
ceptions are well taken, and they must be 
overruled. In making up the amount of the 
decree, however, the premium of 19% per 
cent on the amount found due by the mas- 
ter will be allowed, and also interest at the 
rate of iive per cent per annum on the same 
amount from the date of judicial demand, 
to wit, July 3, 1858. 



GRASSIN OTNITED STATES v.). See Case- 
No. 15,248. 

GRATIOT (UNITED STATES v.). See Case- 
No. 15,249. 



Case No. 5,704. 

The GRATITUDE. 

[3 Ben. 108.] i 

District Court S. D. New York. Dec, 1868. 

CoLi-isiON i:i THE Kiiits —Schooner and Steam- 
er — LooKODT— Sheeh, 

1. Where a collision occurred in the night, 
between a steamboat and a schooner, each par- 
ty claiming that the other vessel sheered across- 
the oliier's bows: Sdd, that the fact that the 
sails of the schooner did not jibe, was sufficient 
to confirm the evidence from the schooner, that 
she made no change. 

2. The steward, who was standing by the 
companion way, and was no mariner, and had 
not been stationed as a lookout, was no proper 
lookout 

[Cited in The Ancon, Case No. 348.] 

3. The steamboat was in fault, in not having- 
a proper lookout, and in not avoiding the 
schooner, and was liable for the collision. 

In admiralty. 

BENEDICT, District Judge. This is a 
cause of collision, instituted by Charles 
Bremner, owner of the schooner Genius, to- 
recover of the propeller Gratitude the dam- 
ages occasioned by the sinking of his schoon- 
er, in the Kills, on the night of June 3, 1867. 
The theories and testimony of the respective- 
parties are in direct conflict and cannot be 
reconciled. I have, however, little hesita- 
tion in deciding between them, upon the 
pleadings and proofs, as they stand. 

The evidence shows that on, the night in 
question, the wind was light, from the south- 
west the tide running flood in the Kills, and 
it was not so dark but that lights of ves- 
sels could be seen at the distance of -a mile- 
at least The schooner was running east,, 
at the slow rate of about one mile an hour,, 
with her boom ofE to the port The propeller 
was running west at the rate of about five- 
miles an hour. The two vessels came in con- 
tact at right angles, with sufficient force to- 
knock a man overboard, and to cut into the 
starboard side of the schooner, amidships, 
so that she sunk before she could be got to- 
the shore. 

The libellant insists that the vessels were- 
brought in contact by the steamer's sud- 
denly porting her helm, and attempting to- 
cross the bows of the schooner, when close- 
upon her. The claimant insists that it was- 
done by the schooner, which attempted to- 
cross the bows of the steamer, and bore 
away when so near that she could not be- 
avoided, notwithstanding the engines of the- 
propeller were at once stopped, and backed. 
It is clearly proved, in the case, by many 
witnesses, and disputed by none, that the- 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 
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schooner did not jibe, at any time, but that 
her boom continued off to port, without 
change. This circumstance is sufficient, in 
my mind, to confirm the very positive tes- 
timony of persons on board the schooner, 
that no change was made in the course of 
the schooner. 

If this be true, it follows that the steam- 
boat must be held in fault, for not ayoiding 
the schooner, which could easily be seen. I 
have no doubt that the collision was the re- 
sult of the sheer of the steamboat, when 
near upon the schooner, and that it was 
caused by the want of a careful lookout on 
the steamboat No person was stationed for- 
ward, on the steamboat, to perform the duty 
of- a lookout. The steward was forward, 
standing by the companion way, from which 
he had come out, and was looking out for- 
ward, he says; but he also says that he was 
not stationed there for that purpose, and 
that there was no lookout forward— in this, 
contradicting the pilot of the steamboat, who 
swears that he stationed the steward for- 
ward, as a lookout. This steward was no 
mariner, and it was no part of his duty to 
look out, and, manifestly, he was not sta- 
tioned where he was for that purpose. The 
oath of the pilot, that he stationed the stew- 
ard as a lookout, therefore, is well calcu- 
lated to cast discredit upon the whole evi- 
dence. The preponderance of evidence be- 
ing in favor of the libellant's story, the de- 
cree must be for the libellant, with an order 
of reference to ascertain the amount of dam- 
ages sustained. 



Case No. 5,705. 

The GRATITUDE. 

The ABNER TAYLOR. 

[4 Ben. 62.] i 

District Court, S. D. New York. Feb., 1870. 

Collision in the Kills — Steajiboat and 
Schooner. 

1. A steamboat, with a canal boat in tow, 
fastened to her port side, was coming through 
the Kills from Elizabethport to New York, on 
the right hand side of the channel. When near 
the corner stake, where the channel turns, a 
schooner comiDg the other way, having the 
wind free, came in collision with the canal 
boat. The steamboatj as soon as she saw there 
was danger of collision, stopped, and backed, 
and put her wheel hard a port. The schooner 
claimed that she was on the other side of the 
channel, and had caught on the mud, so as to 
be stationary, and was run into by tiie steam- 
boat. A libel was filed against the steamboat 
and schooner, by the owner of the canal boat, 
and the insurer of the cargo, to whom it had 
been abandoned. Keld, that, on the evidence, 
the steamboat was on the starboard side of the 
channel, and the schooner had the whole chan- 
nel, and was not so aground as to be sta- 
tionary. 

2. The schooner was in fault, in keeping her 
helm to starboard, after rounding the comer 
stake, and was solely responsible for the colli- 
sion. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



In admiralty. 

Emerson, Goodrich «& Wheeler, for libel- 
lants. 

Beebe, Donohue & Cooke, for the steam- 
boat. 

E. D. McCarthy, for the schooner. 

BLATCHFORD. District Judge. The li- 
bellant Lynch was the owner of the canal 
boat Uriah, and White, Fowler and Snow- 
were the owners of a cargo of coal, which 
was on board of her, on transport from Eliz- 
abethport to New York, at the time of the 
collision hereinafter mentioned. The other 
libellants were insurers of the coal, and, after 
the collision, the coal was abandoned to 
I them, and the abandonment was accepted by 
I them. The Uriah was in tow at the time 
of the steamboat Gratitude, being lashed to 
the port side of the Gratitude, and bound 
from Elizabethport to New York. The col- 
lision occurred about noon on the 1st of Oc- 
tober, 1868, between the Uriah and the 
schooner Abner Taylor, which was bound 
from New York to Elizabethport The place 
of collision was in the KiUs, near what is 
known as the corner stake between Shooter's 
Island and Elizabethport. The libel alleges 
that the wind was about north by east; that 
the schooner was on her port tack, with her 
three lower sails set; that the schooner, with 
the bluff of her port bow, struck the bluff 
of the port bow of the Uriah so violent a 
blow, that it was manifest she would shortly 
sink; that thereupon the steamboat towed 
her to the flats, where she shortly sank; and 
that the collision occurred wholly by the fault 
of the persons navigating the steamboat and 
the schooner. 

The answer of the steamboat says, that the 
collision happened without the fault of those 
navigating the Uriah, and without the fault 
of those navigating the steamboat but solely 
through the fault and negligence of those 
navigating the schooner; that the wind was 
from the northward and eastward, and free 
for vessels bound towards Elizabethport; that 
the steamboat and the Uriah proceeded along 
the right hand side of the channel, as near 
to the bank as the steamboat could with 
safety be navigated, leaving the whole chan- 
nel to the northward ai^d westward clear to 
vessels bound in an opposite direction; that 
the way of the steamboat was very slow by 
the land; that, before she had reached the 
corner stake, which marks the south bank 
of the channel, the schooner turned the stake, 
bound towards Elizabethport having her 
lower sails set, her boom off to port, and the 
wind free, and sailing at a rapid rate of speed; 
that, notwithstanding she had the whole chan- 
nel to the northward and westward of the 
steamboat and the Uriah, and had plenty of 
room, by keeping her course, to clear the 
steamboat and the Uriah, It was found that 
she was bearing down upon those vessels, 
by starboarding, so as to make It certain, if 
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she persisted, she would strike the Uriah; 
that immediately a single whistle was blown 
"by the steamboat to call attention, the wheel 
of the steamboat was put hard a port, and 
her engine was at once slowed, stopped and 
■backed; that, notwithstanding this, the 
schooner came down upon tlie bow and stem 
of the Uriah, the port bow and stem of the 
schooner striking the port bow and stem of 
the Uriah, and thereby damaging her so that 
she sank shortly afterwards; that the force 
of the blow drove the steamboat upon and 
against the bank of the channel on the star- 
board side; that, at the time of the collision, 
the steamboat had no headway on, but, if 
anything, had stern way on her; and that 
the collision happened solely by the schoon- 
er's not keeping her proper course through 
the channel. 

The answer of the schooner says, that, 
while she was rounding the corner stake, 
she got aground, by reason of the narrow- 
ness of the channel at that place, and 
through no fault of those in charge of her; 
that, before rounding the stake, she was 
making not more than four knots an hour; 
that, after rounding the stake, and at least 
five minutes before the collision, the schoon- 
er became almost stationary, her keel sank 
into the mud, and she was wholly imman- 
ageable; that, while she lay in the mud, 
the steamboat, having in tow the Uriah, was 
observed coming down the channel, and sev- 
eral rods distant from the schooner; that 
the schooner lay completely out of the chan- 
nel; and, as could have been very easily ob- 
served by those having the Uriah in tow, 
was entirely helpless; that the persons in 
charge of the schooner called out loudly to 
those in charge of the steamboat and the 
Uriah, that the schooner was aground; that 
they paid no attention, but kept directly on 
a cotttse which bore directly against the 
schooner, imtil they were so near the schoon- 
er that it was impossible to avoid running 
into her; that, after the schooner got 
aground, the persons having the Uriah in 
charge had ample time within which to 
slacken the speed of the steamboat, or to 
stop fully, and, in either case, to avoid the 
collision; that there was ample width of 
channel to enable the steamboat and her tow 
to clear the schooner; that, if the steamboat 
had been handled properly, and in a seaman- 
like manner, she and her tow could have 
gone entirely free; and that the collision 
was owing, entirely to the carelessness of 
those in charge of the steamboat and the 
Uriah. 

The main dispute, on the evidence, is, as 
to whether the coUison occurred near the 
windward bank of the channel or near the 
leeward bank of the channel. It is insist- 
ed, for the schooner, that she was dragging 
along the windward bank, trying by star- 
boarding, to get ofiC from that bank into 
deeper water, and that the steamboat push- 
ed the Uriah against the schooner. It is in- 



sisted, for the steamboat, that the steamboat 
and the Uriah were close to the leeward 
bank of the channel, and that the schooner, 
after she rounded the corner stake, kept on 
starboarding, and ran into the Uriah, and 
then ported and ran across to the windward 
side of the channel and got agi'ound there. 
The weight of the evidence is, that the wind 
was northeast; that the course of the chan- 
nel, from Shooter's Island to the corner 
stake, is about northwest; that the schooner 
had the wind free, her booms to port, and 
her sheets half off, before she reached the 
corner stake; that the turn at the corner 
stake is pretty sharp, say five points, from 
northwest to west by soutti; that the schoon- 
er had the wind still more free after she 
tiu:ned the stake; that the collision happen- 
ed some three hundred feet towards Eliza- 
bethport from the corner stake; that the 
channel, at the place of collision, is suffi- 
ciently wide for two steamboats, each with 
two canal boats on each side, -to pass each 
other in safety; and that the steamboat and 
her tow were on the leeward side of the 
channel, that is, the right-hand side to them 
as they moved forward. The master of the 
schooner says, that he put his wheel to star- 
board before he reached the stake, and kept 
it hard a-starboard until the collision, and 
had had it hard a-starboard for from six 
to ten minutes before the collision; that he 
had his mainsail, foresail, jib and flying-jib 
set; that he put his wheel to starboard, be- 
cause he found that the keel of his vessel 
was in the mud; and that she kept going 
along with her keel in the mud. I am sat- 
isfied, on the proofs, that the steamboat and 
the Uriah were as close to the leeward side 
of the channel as they could be, and that 
the collision happened through the fault of 
the schooner, in keeping her helm to star- 
board. She, doubtless, with the aid of the 
wind and her starboarding, left the mud, and 
crossed over, and came against the Uriah, 
without her master being aware of the con- 
sequences that were to follow his persist- 
ence in starboarding. Tne answer of the 
schooner avers that she got aground, and 
that, at least five minutes before the col- 
lision, she became almost stationary, and 
was entirely helpless. This is wholly un- 
true. The master of the schooner testifies, 
that, at the collision, she was going at the 
rate of about a knot and a half an hour, and 
that his vessel kept going along with her keel 
in the mud. If her helm had been ported, and, 
notwithstanding that, she had been driven 
against the Uriah, there might have been 
some excuse for her; but so long as the 
steamboat and the Uriah were on the lee- 
ward side of the channel, nothing but the 
starboarding of the schooner could have 
brought about a collision, if, as is claimed 
for the schooner, her keel caught the mud 
on the windward side of the channel, by her 
luflBng up to the windward, before reaching 
the corner stake, to let another vessel pass 
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on her port side. Sucli starboarding by tlie 
scbooner is admitted, and, on tlie facts, must 
be Iield to have brongbt about the collision. 
The steamboat slowed, stopped, and revers- 
ed her engine, after the schooner rounded 
the stake, and had sternway on at the colli- 
sion, and she and the Uriah were shoved 
arotmd by the blow to the starboard, so 
that, by going ahead, the Uriah, which pro- 
jected forward beyond the steamboat, was 
shoved upon the flats. 

The libel must be dismissed as to the 
steamboat, and there must be a decree for 
the libellants against the schooner, with a 
reference to a commissioner to ascertain the 
damages. 



Case No. 5,706. 

The GRATITUDINB. 

[Cited in The Shand, Case No. 12,702. See 3 
0. Rob. Adm. 240.] 



Case No. 5,707. 

GRATTAN v. APFLETON et al. 

[3 Story, 755; 8 Law Rep. 116.] i 

Circuit Court, D. Massachusetts. May Term, 
1845. 

Letters Testamentary— Donatio Causa Mohtis 
— DoMiciL— Pbksosal Pkopertt— Costs. 

1. "Where A, being domiciled in New Bruns- 
wick, wrote certain letters to B, desiring him, on 
the death of A, to make a certain distribution of 
the property belonging to A in the hands of B; 
and after A's decease (who died insolvent), C, his 
administrator, brought the present suit to recov- 
er the money of B, — it was held, that the letters 
were testamentary in their character, but that, 
as they were not in conformity with the law of 
A's domicil, by which they were to be governed, 
they did not constitute a valid will; and that, 
had they been valid as a will, the legatees could 
have obtained no benefit therefrom, on account 
of the insolvency of A. 

• [Cited in Lee v. Luther, Case No. 8,196; Me- 
Kinnon v. McKinnon, 46 Fed. 722.] 
[Cited in Manuel v. Manuel. 13 Ohio St. 463.] 

2. To constitute a donatio causa mortis, there 
must have been a transfer of property in expec- 
tation of death from an existing illness, the do- 
nation depending on the condition of death from 
such illness. But any instrument may consti- 
tute a will, which appears to be intended to 
operate after the death of the party making it, 
and not Isefore. 

[Quoted in Smith v. Dorsey, 38 Ind. 457. Cit- 
ed in Cutting v. Gilman, 41 N. H. 152; Craig 
V. Kittredge, 46 N. H. 58.] 

3. The law of the place of the testator's domi- 
cil governs in relation to a will of personal prop- 
erty, although the will be made in another state 
or country, where a difEerent law prevails. 

4. In the present case, as the defendant was 
acting bona fide, and was in no default, he was 
not bound to pay interest on the assets in his 
hands, unless he had made interest thereon, and 
he was entitled to costs'- As the questions in 
this case were new and important, and were 

1 [Reported by William W. Story, Esq. 8 
Law Rep. 116, contains only a partial report.] 



proper for discussion, each party should bear his 
own costs, except the principal defendant. 

Bill in equity. The bill in substance stat- 
ed, that Sir John Caldwell died at the city of 
Boston, .on or about the eighth day of Oc- 
tober, A. D. 1842, and that the plaintiff 
[Thomas C. Grattan], on the twenty-second 
day of April, A. D. 1844, was duly appointed 
administrator of the estate of the said Sir 
John, within the commonwealth aforesaid, 
and has given bonds according to law for the 
faithful performance of his duties as such. 
That the said Sir John Caldwell died in- 
solvent; that on or about the twenty-first 
day of April, A. D. 1841, the said Sir John 
Caldwell assigned to the said "William Ap- 
pleton twenty shares in the Nashua Manu- 
facturing Company, and at the same time 
received from the said Appleton seven thou- 
sand dollars, as an advance on account of the 
said shares. That on or about the same time, 
the said Sir John addressed to the said Ap- 
pleton a letter of instructions with regard to 
the said shares, which was duly received by 
the said Appleton, in the following words: 
"Boston, 21st April, 1841. Mv. "William Ap- 
pleton, — ^Dear Sir: I am desirous of getting 
an advance on twenty shares in the Nashua 
Manufacturing Company, of seven thousand 
dollars. Will you receive the shares, make 
the advance,— sell the shares at such time as 
you deem expedient—my wish would be to 
have them held with a hope of getting six 
hundred dollars per share for them; but you 
will please dispose of them within one year, 
at the market price— so many as will reim- 
burse your advance, should I not before re- 
pay your advance. Yours truly, John Cald- 
well. Boston, April 21, 1841. Received of 
William Appleton seven thousand dollars as 
advance on twenty shares in the Nashua 
Company, transferred to him. John Cald- 
well." That on or about the fourteenth day 
of January, A. D. 1842, the said Sir John 
Caldwell addressed to the said Appleton a 
letter, which was duly received by the said 
Appleton, in the following words: "Boston, 
14th January, 1842. William Appleton, Esq.^ 
Boston. My Dear Sir: I beg to trespass on 
your friendship, by requesting, that in the 
event of my death occurring before I have 
the pleasure of seeing you again, that you 
will be so kind as to remit the proceeds of 
treasury bill for five hundred dollars, now 
in your hands, in a bill of exchange, and re- 
mit the same to B. H. Chapman, Esq., Lead- 
en-Hall street, London, for the use of Miss 
Johnson, who is well known to him. I re- 
main, dear sir, your very truly obliged friend 
and servant, John Caldwell." That the said 
letter enclosed the two following letters: 
"Boston, 25th April, 1841. William Apple- 
ton, Esq., Boston. My Dear Sir: May I re- 
quest the favor of your keeping the inclosed 
until you hear of my death, and then open it, 
as it conveys my wishes with respect to the 
disposition of what balance of mine may be 
in your hands. Before that event takes place. 
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I hope many times to have the pleasurfe of 
seeing you; it is, however, only right, to be 
prepared for an event which, sooner or later, 
must happen to us all. With many thanks 
for your late kindness, and apologizing for 
thus far troubling you, believe me, my dear 
sir, your very faithful and obliged friend, 
John Caldwell." "Boston, 25th April, 1841. 
William Appleton, Esq., Boston: My wish is, 
that whatever balance Mr. Appleton may 
find in his hands after disposing of the 
Nashua stock, should be equally divided; one 
half to go to Mrs. Jacob Hathorne, of Dra- 
cutt, near Boston, now of Lowell, and the 
other remitted to Miss Eliza Johnson. In- 
formation can be obtained respecting the lat- 
ter by inquiring of Mr. E. H. Chapman, mer- 
chant, Leaden-Hall street, London. John 
Caldwell." That the last letter was sealed 
and endorsed as follows: "William Appleton, 
Esq., is requested to take charge of this pack- 
et in his safe, until he either sees or hears 
fi'om Sir John Caldwell, or receives authentic 
intelligence of his death, when Sir John Cald- 
well begs he will be so good as to open 11^ 
and comply with the request therein con- 
tained. Boston, 24th February, 1842." That 
at some time after the death of the said Sir 
John, the said Appleton opened the said let- 
ter and the several enclosures therein. That 
the several sums of money, amounting in all 
to a large sum, to wit: three thousand dol- 
lars, which the said Appleton had in his 
possession at the time of the death of the 
said Sir John, and belonging to the said Sir 
John, rightly belong to the plaintiff as ad- 
ministrator of his estate; and that the said 
Appleton is justly boimd to pay the same to 
the plaintiff, with interest thereon for their 
detention. And the plaintiff well hoped, that 
the said Appleton would pay the same, but 
the said Appleton pretends, that he cannot 
with safety, pay the same, on account of cer- 
tain pretended claims made in pursuance of 
the letters herein before recited, by the said 
Jacob H. Hathorne, and his said wife, and 
also by one Eliza Johnson, of Boulogne, near 
London, in the kingdom of Great Britain and 
Ireland, spinster, a person out of the jurisdic- 
tion of the court, and on this account alone, 
not a party to this bill; and under this pre- 
tence, though often requested, the said Ap- 
pleton refuses to pay the same. The bill 
prays, that the said Appleton may be de- 
creed to pay to the plaintiff the said sum of 
three thousand dollars, with interest thereon, 
for the unjust detention thereof; that the 
said pretended claims of the said Hathorne 
and wife, and of the said Johnson, may be 
decreed to be without force and virtue; and 
that the plaintiff may have such furtlier re- 
lief in the premises, as the nature of the case 
may require, and as may be agreeable to 
equity and good conscience. 

The answer of William Appleton stated, 
that he has been informed and believes it to 
be true, that the said Sir John Caldwell, de- 
IOfed.oas 63 



ceased, at Boston, on or about the eighth day 
of October, A. D. 1842, and that the said 
complainant has been appointed administra- 
tor of the estate of the said deceased; but 
for greater certainty, this defendant prays 
that the said complainant may be held to 
produce his letters of administration, or other 
proper proof, if deemed material. That on 
or about the tn'enty-first day of April, A. D. 
1841, the deceased borrowed of this defend- 
ant the sum of seven thoxisand dollars, upon 
interest, and as security for the payment 
thereof, ti-ansfeixed to this defendant twenty 
shares of the stock of the Nashua Manu- 
facturing Company, with the right ta sell the 
same, as appears by his letter and receipt of 
that date, as set forth in the said bill of com- 
plaint And afterward the said deceased 
wrote the two letters set forth in the said 
bill of complaint, bearing ^ate the twenty- 
fifth day of April, A. D. 1841; but at what 
time the same were written this defendant 
has no linowledge except from the dates 
thereof. And afterwards said deceased de- 
posited in the hands of this defendant a cer- 
tain treastu^r note for the sum of five hun- 
dred dollars, which was paid on or about the- 
tenth day of August, A. D. 1843, and on ac- 
count of which and the interest thereon, this 
defendant then received the sinn of five hun- 
dred and sixty-nine dollars and fifty-eight 
cents: and afterwards this defendant receiv- 
ed the letter set forth in the said bill, dated 
the foiu^teenth day of January, A. D. 1842, 
respecting the disposition to be made of the 
proceeds of the said bill, which letter enclosed 
the said two letters bearing date the twenty- 
fifth day of April, A. D. 1841, and which last 
described letter was sealed, endorsed, and 
directed as in the said bill is set forth, and 
which with the letters enclosed was opened 
by this defendant after receiving notice of 
the decease of the said Sir John. That at 
different times, at the request of the said de- 
ceased, he advanced to him other sums of 
money, relying for his reimbursement upon 
the securities aforesaid, and that he has re- 
ceived certain dividends upon the said shares, 
and that in pursuance of the power to him 
granted he has sold said shares for his reim- 
bursement, ■ and has received the proceeds, 
and that after deducting from such dividends 
and sales, and the proceeds of the said treas- 
ury note, the amount of his advances with 
interest and charges, there remained in his 
hands on the first day of January last, the 
sum of twenty-eight hundred and eighty-twa 
dollars eighty-one cents. And that he has. 
always been ready and desirous to pay over 
the said balance to such person or persons 
as might be lawfully entitled to receive the 
same; and that after the decease of the said 
Sir John, and before the appointment of the 
complainant, to wit, on the tenth day of Au- 
gust, A. D. 1843, he notified Shr Henry Cald- 
well, the son and heir of the said deceased, 
of the existence of the property aforesaid,. 
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and of the disposition made or intended to 
be made tliereof by the said deceased, and 
requested him to notify the executors or 
administrators, if any, thereof, and after- 
wards this defendant notified the said Eliza 
Johnson and Jacob H. Hathorne, and his said 
wife thereof. And that the person] repre- 
sentatives of the said deceased claim the 
said sum in his hands as a part and parcel 
of the estate of the said deceased, and that 
he has been notified by the said Eliza John- 
son and the said Jacob H. Hathorne and his 
said wife not to pay over the same to the 
said representatives, but to hold it on their 
account, but that neither of the said parties 
have tendered him any indemnity in the 
premises. And the defendant submits to 
this honorable court what interest the said 
complainant is entitled to in the sum of 
money in his hands as aforesaid, and says, 
that he is willing and ready to account as 
this honorable court shall dii'ect respecting 
the same, having all just and reasonable al- 
lowances made, which he is entitled to; and 
in all other respects this defendant submits 
to act as the court shall direct, upon being 
indemnified his expenses and costs of suit 

The answer of Jacob H. Hathorne and Julia 
his wife stated that they believe that the 
statements set forth in the complainant's bill 
of complaint are true. That they believe 
that the statements set forth in the answer 
of William Appleton, one of the defendants, 
are also true. That the said Jacob and his 
wife have claimejd and do claim of the said 
Appleton, the payment of the amount now 
in his hands, and which the said Sir John 
Caldwell directed him to pay to the said ilrs. 
Hathorne, the letter and direction of said 
Caldwell, constituting in law or in equity 
an assignment of said amount, which is valid 
and effectual as against the complainant and 
other claimants. That the said Julia H. 
Hathorne is the daughter of the said Sir John 
Caldwell, by Mrs. Harriet Usher; and has 
always been, during his life, treated by him 
with the tenderest affection. And that the 
amount thus directed to be paid to her, was 
intended by him to be a last proof of paternal 
affection: and the assignment thereof, has 
in law been founded on a good and legal con- 
sideration, as they believe. 

The following agreement was also made by 
the parties: "It is agi*eed by the parties in 
the above entitled cause, that the legal dom- 
Icil of Sir John Caldwell, at the time or 
his death, was in the province of New Bruns- 
wick. It is further agreed, as a fact in the 
case, that the law governing wills in the prov- 
ince of New Brunswick, is an act entitled as 
follows: 'An act for the amendment of the 
law with respect to wills, passed Mai'ch 9, 
1838;' and that the said act is to be found 
among the 'Acts of the General Assembly of 
Her Majesty's Province of New Brunswick, 
passed in the year 1838,' c. 9, p. 56, which 
collection of acts is to be found in the law 



library of Harvard University, reference to 
which is hereby made." 

G. Sumner, for plaintiff. 

F. CJ. Loring, for defendant William Apple- 
ton. 

William Whiting, for defendants Hathorne 
and wife. 

STORY, Circuit Justice. It is agreed by the 
parties, that, at the time of his death. Sir John 
Caldwell had his legal domicil in the prov- 
ince of New Brunswick; and, indeed, there is 
no doubt, that he was at that time, and for 
many years before, and probably from his 
birth, a subject of the sovereign of the United 
Kingdom of Great Britain and Ireland. His 
residence in Boston was merely for temporary 
purposes. It is further agreed between the 
parties, that the law governing wills in the 
province of New Bmnswiek is an act entitled 
"An act for the amendment of the law with 
respect to wills," passed on the 9th of March, 
1838 (Act 1837-38, 1 Vict. c. 9), which is now 
before me in the printed laws of New Bruns- 
wick, and it is in its main provisions a tran- 
script of the act of the British parliament of 1 
Vict. c. 26. By the provincial statute, it is 
expressly enacted, "that no will shall be valid, 
unless it shall be in writing and executed in 
manner hereinafter mentioned; that is to say, 
it shall be signed at the foot or end thereof by 
the testator or by some other person in his 
presence and by his direction; and such sig- 
nature shall be made or acknowledged by the 
testator in the pi-esenee of two or more wit- 
nesses present at the same time, and such wit- 
nesses shall attest and shall subscribe the will 
in the presence of the testator, but no form of 
attestation shall be necessary." Now this 
enactment is, in its terms, equally applicable 
to all wills whether of personal estate or of 
real estate or of both. And it is plain, that 
the letters of Sir John Caldwell, stated in the 
bill and admitted by the answers, if they con- 
stitute a testamentary disposition of the prop- 
erty therein mentioned, are void under the 
statute of the province, as not being executed 
according to the provisions of that statute, if 
that statute constitutes the governing rule. 

Two questions therefore arise: (1) Whether 
these letters constitute in point of law a tes- 
tamentary disposition by Sir John Caldwell. 
(2) If they do, then, whether the law of the 
province constitutes the rule, by which they 
are to be judged as to their interpretation and 
validity. In respect to the first question, it is 
manifest, that these lettei-s are susceptible of 
but three modes of interpretation as to their 
object and effect They constituted a disposi- 
tion of the property therein mentioned, either 
Ity way of gift or by way of donation mortis 
causa, or by way of testament. In the first 
place, they cannot be construed as a gift inter 
vivos, because they were to have effect only 
in case of the death of Sir John Caldwell, were 
revoked by him in his life time, and there was 
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no delivery or transfer either actual or con- 
structive to the donees. See 2 Bl. Comm. 441; 
Vin. Abr. tit "Gift," A. In the next place, 
they cannot be construed as a donation mortis 
causa— for all the essential ingredients of such 
a mortuary donation are wanting. There was 
no delivery or transfer of the property. The 
donation was not in any illness of Sir John, 
or in expectation of death from any existing 
illness; anditwasnot made to depend upon the 
condition of his death by any disorder or ill- 
ness then existing. Now these are indispen- 
sable to the validity, and indeed constitute the 
essence of a donation mortis causa. The cases 
on this subject wUl be found generally collect- 
ed in 1 Story, Eq. Jur. §§ 606, 607; and in Mr. 
Williams' excellent Treatise on the Law of 
Executors and Administrators (volume 1, Ed. 
1838, pt 2, bk. 2, c. 2, § 4, pp. 544-554). The 
Judgment of Lord Bldon in the case of Duf- 
field v. Elwes in the house of lords, 1 Bligh 
(N. S.) 497, 527-530, contains a very full and 
accurate review of the whole doctrine, and 
completely disposes of the point, that these let- 
ters in no just sense constitute a donation 
mortis causa. See, also, Tate v. Hillbert, 2 
Ves. Jr. Ill, 118, 119. The letters must then 
be treated as in their nature, scope and object 
testamentary, or, in other words, as being a 
testament of personal property. To constitute 
such an insti-ument no particular form is nec- 
essaiy. All that is required is, that it should 
clearly appear, that it is the intention of the 
party, that it should operate after his death 
and not before; for that constitutes the test 
whether it is testamentary or not Hence a 
deed poll, or indenture, a deed of gift, a bond, 
a marriage settlement, letters, drafts on bank- 
ers, assignments of bonds, and indorsement of 
notes, have been held to be testamentary 
where it was clear, that they were intended to 
operate only after the death of the party. See 
Williams, Ex'rs «Sb Adm'rs (Ed. 1838) pt 1, bk. 
2, pp. 58-61, c. 2, § 3. Tried by this test it is 
plain, that these letteis are purely testamen- 
tary. They are to take effect in the event of 
the death of Sir John, and after his death, and 
until that period they are intended to be in- 
operative. Swinburne has put the definition 
of a will or testament correctly when he says, 
"It is the first sentence of our will touching 
what we would have done after our death," re- 
specting our property. Swinb. Wills, pt 1, 
§ 231; Williams, Ex'rs & Adm'rs, pt 1, bk. 1, 
p. 6, c 2. And this is the very definition giv- 
en by Modestinus in the Roman law. Testa- 
mentum est voluntatis nostrae justa sententia 
de eo, quod quis post mortem suam fieri velit 
Dig. lib. 28. tit. 1. 1 1. 

In respect to the second question, by what 
law the execution of a will of personal estate 
is to be governed as to its validity and in- 
terpretation, there is now no gi'ound for 
doubt The rule now firmly established is, 
that the law of the place of the testator's 
domicil is to govern in relation to personal 
property, although the will may have been 
executed in another state or country, where 



a different law prevails. It was settled 
many years ago in America, and, at least, 
as early as the case of Desesbats v. Ber^ 
quier, 1 Bin. 336, and the same rule is now 
as firmly established in England. Stanley 
V. Bernes, 3 Hagg. Ecc. 373-46G; Moore v. 
Darell, 4 Hagg. Ecc. 346, 334; Coimtess Fer- 
raris V. Marquis of Hertford, Curt Ecc. 468. 
So that here there is no matter open to con- 
troversy. The validity and interpretation of 
these testamentary papers must be governed 
by the laws of the province of New Bruns- 
wick, where Sir John Caldwell was dom- 
iciled at the time of his death, and where 
they were executed; and by that law the 
testamentary papers are utterly void and in- 
capable of any legal operation to pass the 
property bequeathed therein. If, indeed, 
these papers had constituted a valid testa- 
ment, the legatees could have obtained no 
benefit from the bequests therein contained, 
since it is admitted that Sir John died in- 
solvent. But then the present grant of ad- 
ministration, being not as in a pure case of 
intestacy, could not have stood; but admin-r 
istration should have been taken by the 
plaintiff as administrator cum testamento 
aunexo; and this could not have been granted 
until after the papers had been first duly ad- 
mitted to probate in the proper probate court 
of the province of New Brunswick; or at 
least until they were established as testa- 
mentary in the proper court in Massachu- 
setts. Notwithstanding the doubt intimated 
by Sir John NichoU in the Case of Reid, 1 
Hagg. Ecc. 474, I very much incline to the 
jopinion that either course might Gave been 
open to the parties to have been pursued, if 
these papers had been a valid testamentary 
disposition; and I should rather gather from 
the case of Price v. Dewhm:st 4 Mylne & C. 
80, 84, that this was the inclination of opin- 
ion of Lord Oottenham in Larpent v. Sindry, 
1 Hagg. Ecc. 382, where it was thought a 
foreign will might well be admitted to pro- 
bate in the ecclesiastical courts of England, 
upon the production of an exemplified copy 
of the will proved in the foreign domicil. 
See 1 Williams, Ex'rs & Adm'rs (Ed. 1838) 
pt 1, pp. 228, 229, c. 3, § 6. But it is un- 
necessary to decide this point; and I have 
introduced it merely to show, that the pres- 
ent bill, upon the present grant of admin- 
istration, is maintainable solely upon the 
ground, that the case is one of pure intestacy 
of Sir John Caldwell. 

Upon the whole, upon the grounds already 
stated, I hold, that these papers are tes- 
tamentary in their nature, character and op- 
eration, and as such are a nullity by the 
law of Sir John's domicil; and that con- 
sequently he died intestate, and the plain- 
tiff, as his administrator, is entitled to the 
assets belonging to Sir John, for which the 
present bill is brought. In respect to the 
question of interest to be allowed upon the 
property, my judgment is, that as Mr. Ap- 
pleton is in no default, and could not safely 
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have acted otherwise than he has done, that 
he ought not to pay any interest upon the 
bassets, unless he has made interest thereon; 
and it do^ not appear that he has made any. 
His is the case of a mere state administrator, 
acting bona fide, and enitled to be protected 
by the court He should, therefore, receive 
the ordinary costs as between client and 
solicitor. In respect to the other defend- 
ants, I think, that the ease is not one for 
costs either for them or against them. The 
questions involved in the case are very fit 
for discussion, and were too novel and im- 
portant, at least here, not to justify a full 
defence on their part It appears to me, 
therefore, that they are not entitled to any 
costs, and they ought to bear their own 
costs; and of course, the plaintiff is to bear 
his own costs as a charge upon the fund. I 
shall direct a decree to be entered accord- 
ingly. 

The decree was as follows: That the said 
Sir John Caldwell, in the bill mentioned, at 
the time of the writing and executing the 
letters mentioned in the said bill, and also 
at the time of his death, was domiciled in the 
province of New Brunswick; and that the 
letters aforesaid purport to be, and are, tes- 
tamentary papers; and that the legal valid- 
ity and interpretation thereof are to be gov- 
erned and adjudged by the laws of the said 
province; and that the same not being ex- 
ecuted so as to be binding as a will and tes- 
tament by the laws of the said province, they 
are to be deemed to all intents and pur- 
poses as testamentary papers, a mere nul- 
lity, and of no efEect; and that the said Sir 
John Caldwell is, therefore, to be deemed to 
have died intestate; and that the said Thom- 
as O. Grattan having been duly appointed 
administrator of the goods and effects of the 
said Sir John Caldwell, is entitled to have 
and hold as such, the assets of the said Sir 
John Caldwell, now in the hands of the said 
William Appleton, as in his answer is stated 
and admitted. And it is thereupon ordered 
and decreed by the court that the said Wil- 
liam Appleton do forthwith pay over the 
same to the said Thomas C. Grattan, as ad- 
ministrator, deducting therefrom the amount 
which shall be awarded to him as costs in 
this cause by the court as hereinafter stated. 
And the com-t do further order and decree, 
that the said William Appleton be allowed 
his reasonable costs, as between client and 
solicitor, in this cause, to be settled, in ease 
of difference between the parties, by a 
master of the court And that the defend- 
ants, Jacob A. Hathome and Julia A. Hath- 
orne, his wife, do neither receive nor pay 
any costs; and that the costs of said Thom- 
as C. Grattan, in the cause, be a charge upon 
the assets to be received in pursuance of 
this decree. 
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Case "No. 6,708. 

GRAU V. MeVICKER. 

[8 Biss. 13.] 1 

Circuit Court N. D. Illinois. May, 1874. 

Lease— Prinoi PAL asd Agent— Esecutouy Cox- 
tracts— Notice OF Renuxciation — Premature 
Suit— Breach of Costract — Set-Opf— Meas- 
ure OP Damages. 

1. In a lease of a theater, the lessee was de- 
scribed as "M. G., representing Messrs. C. A. C. 
& Co., manager of the Opera Company," and the 
lease was signed by "M. G. representing C. A. 
C. & Co." One clause of the lease was: "The 
said M. G. agrees to pay," etc.: Held, that M. 
G. was liable as principal, and that the words 
added to his name were simply words of desa*ip- 
tion, 

2. Where one makes a contract to be per- 
formed in the future, and before the time for 
performance has arrived, notifies the other party 
that he will not comply with its terms, this may 
he treated as an immediate breach of the eon- 
tract, and suit commenced before the time for 
performance has arrived is not prematurely 
brought. 

[Cited in Sullivan v, McMillan (Fla.) 8 South. 
457.] 

3. A declaration that a party will not perform 
an act in the future, may be treated as a breach 
of a promise to perform such act. 

4. A. agreed to rent B.'s theater for two weeks 
from the 9th of February. On the 9th of Jan- 
uary he informed B. of his intention not to take 
or occupy the theater according to agreement: 
Held, that B. might treat this notice as a breach 
of the contract, and that the amount of the rental 
under the contract would be a valid set-off in an 
action commenced by A. against B. on the 13th 
of January, 

5. It seems, that where a contract is brok(>n, by 
a notice of renunciation, prior to the time for its 
performance, the damages are such as would 
have arisen from the non-performance of the 
contract at the appointed time, subject to abate- 
ment in respect to any circumstances that may 
afford the means of mitigating the loss. 

This was an action of assumpsit [by Mau- 
rice Grau against James H. McVicker]. De- 
fendant pleaded in defense a breach of lease 
and amount due thereon as a set-off. De- 
murrer to the plea. 

Hunter & Page, for plaintiff. 

Clarkson & Van Schaack, for defendant 

DRUMMOND, Circuit Judge. The ques- 
tions involved in this ease are of much inter- 
est and rather peculiar. The facts seem to- 
b,e substantially these: That the defendant 
having in his possession some funds belong- 
ing to the plaintiff, was sued by him in an 
action of assumpsit to recover the amount 
and to the declaration filed in the case the 
defendant alleged as a defense a conti'act 
made between him and the plaintiff on the 
27th day of June, 1873, by which the plain- 
tiff "representing" (as is interpolated in the 
original contract) "Messrs. C. A. Chizzola 
and Company," agreed to rent defendant's 
theater for two weeks from the 9th of Feb- 
ruary, 1874, for the Aim6e Opera Bouffe 
Company. By the terms of the lease, the 



1 [Reported by Josiah H. Blssell, Esq., ami 
here reprinted by permission.] 
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theater -was rented to "the said Grau" and 
"the said Maurice Grau" agreed to pay $2,- 
500 a Tveelc and the further sum of tweuty 
per cent, of the gross receipts after deducting 
this §2,500 per weeli. The $2,500 was to he 
paid in daily installments of $500 until $5,- 
000 was paid. The twenty per cent of the 
gross receipts was to be paid at the end of 
the engagement. The defendant relies upon 
the violation of this conti'act on the part of 
the plaintiff as a defense to the action. 

The peculiarity of the case arises out of 
the fact that the lease was not to commence 
until the 9th of February, and this action 
was instituted by Grau against McVicker 
on the 13th of January. If, then, the de- 
fondant is entitled to the set-ofE he claims, 
it is upon the groimd that there was a right 
of action on his part against Grau in conse- 
quence of the refusal of Grau to comply with 
his contract by giving notice to McViclier 
to that effect before the time when the lease 
was to operate had arrived. 

These being the facts in the case, there are 
two points made on the demurrer filed to the 
plea of the defendant. The first is, that 
Grau was not personally bound by the con- 
ti-act of the 27th of June, 1873, but that he 
was the agent of other parties, who are 
themselves liable. I think this position is 
untenable under the terms of the conti*act. 
The only circumstances which show that 
Grau was an agent, are that it is stated he 
represents 0. A. Ohizzola and Company, and 
when he signs his name, he signs it: "Maur- 
ice Grau, representing C. A. Ohizzola and 
Company." But it will be observed .that the 
conti-act is made with Grau personally. He 
is the "manager," so named in the contract, 
for the Aim6e Opera Troupe. The language 
of the contract is, "Maurice Grau, represent- 
ing Messrs C. A. Ohizzola and Company, 
manager of the Aim6e Opera Bouffe Com- 
pany;" and the contract states that he, 
Grau, is to have the privilege of giving a 
certain number of performances each week, 
and the contract shows that Grau was him- 
self personally boimd by its terms. "The 
said Maurice Grau, in consideration of the 
above, agrees to pay to the said McVieker, 
or his .representatives, the sum of ?2500," 
etc. So that, while he represents certain 
persons, and is a manager of a particular 
company, the theater is rented to him and 
he, personally, is to have the privilege of 
giving performances, and is to pay the va- 
rious sums of money. Then the words add- 
ed to the name of Grau in the contract, and 
also to his signature, indicate nothing more 
than a description of the person himself, and 
do not show that these were principals in 
the agreement, but thaA Grau himself was 
the principal with whom McVieker made the 
contract, and to whom, if it was violated on 
Grau's part,' McVieker could look for the 
damages growing out of its' non-fulfillment. 

The second objection as ah'eady suggested, 
that inasmuch as this suit was commenced 
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on the 13th of Januai-y, 1874, there was no 
complete liability on the part of Grau at that 
time by which McVieker could hold him re- 
sponsible xmder the lease, conceding that he 
had given notice to McVieker before, that he 
would not comply with its terms, as it was 
not to begin imtil the 9th of February, and 
there was an opportunity for him to retract, 
or as it is called in the books, a locus poeni- 
tentiae. Some authorities declare that in 
law there is this locus poenitentiae, and that 
a party shall have a chance to recant and 
say, "I was wrong, but when the time comes" 
I will perform my contract." 

Undoubtedly there are authorities which 
declare that there can not be a breach of 
contract strictly so-called until the time has 
arrived when its performance was to com- 
mence; and so in this ease, there could be 
no brea-ch of this contract until after the 
9th of February, 1874; because that was the 
date of the commencement of the contract 
There are other authorities, however, which 
hold the contrary; and in the conflict of 
authority upon the subject, the question 
is, what is the true rule in cases of this 
kind? And the chief importance, perhaps, 
of this case is that it becomes necessary 
to determine in the midst of the conflict 
of authority upon this subject whether in 
point of fact, there could be a breach of this 
contract, properly so-called, so as to entitle 
McVieker to commence an action against Grau 
prior to the 9th of February, 1874; and I 
have come to the conclusion that there may 
be such breach. 

I think that the principles decided in the 
case of Hochster v. De Latour, reported in 
20 Eng. Law & Eq. 157, are sound. That 
was a case where two parties made an agree- 
ment with each other by which one was to 
enter the employment of the other and tQ 
perform) a contract which was to commence 
on a day named. The plaintiff in the action 
agreed to be a courier of the defendant on 
the continent of Europe, for a time, C9mmen- 
cing on the first of Jtme. Before that time 
arrived the defendant had notified the plain- 
tiff that he would not performs the contract 
in other words, that he did not want him as 
a courier. Thereupon, before the first of 
June, the plaintiff commenced an action 
against the defendant, and recovered, and 
the question came up before the court of 
queen's bench, whether the action, under 
such circumstances, could be maintained. 
And the unanimous opinion of the court was 
that the action was maintainable, and on the 
ground that, although the time had not ar- 
rived when the contract was to commence, 
still, as the defendant had apprised the plain- 
tiff that he would not perform it, the plaintiff 
was not bound to wait until the first of June 
or until the termination of the contract, it 
being for three months, before he brought the 
action. He could treat the breach as complete 
and recover against the defendant on the 
ground that there was a legal liability on the 
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part of the defendant to respond in damages. 
And the reasoning in that case, it seems to' 
me, is very strong. It reviews the argu- 
ments upon the subject. For example, there 
would be just as much reason to say that the 
action could not be maintained until the first 
of September as that the action could not be 
. maintained for a breach, prior to the first of 
June, because there were threei months dur- 
ing which the service was to be performed 
and in one sense it could not be said that 
there was a complete non-fulfillment of the 
contract until the three months had expired. 
And when in that case and in this, the party 
who had become bound notified the other 
that he would not comply with his contract, 
he certainly ought not to complain if the 
other talies him at his word, for it may make 
a great difference to him as to what he shall 
do— as to other contracts he may make, 
whether or not that contract is binding on 
him. There are frequent cases where con- 
tracts run for years, and it would be unrea- 
sonable in such a case to require a party to 
wait all the time before he could institute an 
action against the delinquent person for dam- 
ages. It seems to me that it is the better 
rule to hold that the party who has refused 
to perform his contract is liable at once to 
an action, and that whatever arises after- 
ward or may arise in consequence of the time 
not having come or not having expired, 
should be considered in estimating the dam- 
ages. For instance, if in consequence of the 
discharge of a servant, or of the refusal of 
a person to require or receive any of the serv- 
ice which would take time, the servant has 
the opportunity of engaging in other employ- 
ment, that can be shown in mitigation of 
damages, and one of the objections that oc- 
curred to me at the argument, I think, may 
not have the weight that I then supposed, 
namely, that the status of the parties in rela- 
tion to the extent of their liability must be 
considered as fixed when the suit was com- 
menced. That is not so. On the contrai-y it 
is competent to show any facts which have oc- 
cmrred subsequent to the commencement of 
the suit for the purpose of determining the 
amount of damages which the party can re- 
cover; or, to apply it to this case, the amount 
of damages which the defendant could set off 
or recoup. For example, this was the case of 
a theater leased by the defendant to Grau for 
a particular time. It may be that in case Grau 
failed to comply with his contract, the de- 
fendant could lease the theater to some one 
else. Now, if that could have been done, 
and the violation of the contract on the part 
of Grau did not prevent the defendant from 
making the lease, then that may be taken 
into consideration to determine the amount 
of damages which McVicker has sustained 
for the violation of the contract. If, on the 
other hand, the fact that McVicker entered 



into this contract in June, 1873, and conse- 
quently made aU his arrangements upon the 
hypothesis that the theater was to be used by 
Grau during the time named in the conti-act, 
prevented him from leasing the theater to 
other parties during that time, ana so he 
lost the rent, there is no reason why Grau 
should not be responsible for the use of the 
theater during the whole time, and I have 
come to the conclusion that the fan- result of 
the authorities upon this subject is that pri- 
ma facie upon the showing of the plea Grau 
is responsible to McVicker for the amount 
which he agreed to pay, because the infer- 
ence would be, that the defendant was pre- 
vented from leasing the theater to other par- 
ties. It may be, also, that the defendant 
could, himself, have used the theater during 
that time. If so, that would be taken into 
consideration, but I am only considering the 
question now in its apparent aspect, and I 
think the plea prima facie is good. The 
language of the plea is. after setting out the 
contract, that he, the defendant, was ready 
to comply with all the conditions on his part 
to be performed, which were in relation to 
lighting the theater and printing and posting 
advertisements, and furnishing the orchestra, 
etc., "that Grau after the contract was en- 
tered into and before the 9th day of Febru- 
ary, 1874, and before commencing this suit, 
to-wit, the 9th day of January, 1874, wholly 
refused to take, receive, occupy, and rent the 
said theater of the said defendant for the pur- 
pose aforesaid on or from the said 9th day of 
February, 1874, for the term or time afore- 
said or for any other term or time, and whol- 
ly refused to perform and fulfill the said 
agreement on his part, and then and there 
wholly discharged the said defendant from 
said agreement and from the performance 
of the same and wholly and absolutely broke 
and put an end to his said agreement and 
engagement, without the consent and against 
the will of him, the said defendant" 

Now, I think that is a complete breach of 
the contract, and. if McVicker instead of be- 
ing the defendant were the plaintiff, he 
would be entitled to institute a suit at once 
against Grau for a breach of the contract al- 
though the time of its performance had not 
commenced. For these reasons the demur- 
rer to the plea must be overruled. 

NOTE. Where one party to a contract re- 
fuses to perform, the other party has an imme- 
diate right of action, and need not wait for 
the time of performance. Cort v. Ambereate. 
N. & B. & E. J. R. Ck)., 6 Eng. Law & Eq! 
230; Hoehster v. De Latour, 20 Ens. Law & 
Eq. 157; Traver v. Halsted, 23 Wend. 66; 
Franchot v. Leach, 5 Cow. 506; Ripley v. Me- 
Clure, 4 Exch. 345; Danube & Black Sea R. 
Co., etc., V. Xenos, 103, E. C. L. 152. See, also, 
McPherson v. Walker, 40 111. 371- Wolf v. Wil- 
Hts. 35 111. 89; Frost v. Knight, L. R. 7 Exch. 
114; Burtis v. Thompson, 42 N. Y. 246; Crab- 
tree V. Messersmith. 19 Iowa, 179: Hollo way t. 
Griffith, 32 Iowa, 409. 
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Case 3Sro. 5,709. 

In re GRAVES. 

\2 Ben. 100; i 1 N. B. R. 237 (Quarto, 19).] 

District Court, S. D. New York. Jan., 1S6S. 

AssiGSEE— Sale op Pbopektt — PowEit of Reg- 
ister. 
Applications by assignees in bankruptcy to sot- 
tie controversies under tbe seventeenth section ox 
the bankruptcy act [of 1867 (14 Stat. 524)], or to 
sell property under the twenty-fifth section, must 
be made to the court, and not to a register. 

[In the matter of John Graves, a bank- 
rupt.] 

In this case, the register certified to tbe 
court the question whether assignees must 
apply to the court for authority, if they 
wished to take action under the seventeenth 
"and twenty-fifth sections of the bankruptcy 
act 

2 [I, Isaiah T. Williams, one of the regis- 
ters of said court in bankruptcy, do hereby 
certify that in the course of the proceedings 
in said cause before me, the following ques- 
tion arose pertinent to the said proceedings, 
and was stated and agreed to by the counsel 
for the opposing parties, to wit: Messrs. 
Sanford, La Baron & Porter, who appeared 
for the bankrupt, and Mr. Albert Smith the 
assignee of the said bankrupt The bank- 
rupt had, shortly before the filing of his pe- 
tition, purchased a quantity of carpets. The 
vendor conceiving that they had been bought 
with the fraudulent intent not to pay for 
them, brought replevin for them, and the 
sherifC took possession of the goods. The 
bankrupt immediately bonded them back 
under the provisions of the Code, and they 
thereupon came into the hands of the as- 
signee. The suit is now pending, the as- 
signee claiming now, as the bankrupt before 
claimed, the goods. Of course the event of 
the suit is uncertain, and the sureties in the 
bond so given by the bankrupt to procure the 
return of the goods, now claim that they 
should be protected, so far as protection Is 
possible against loss in case of an adverse 
termination of the case. The parties appear 
before me and ask that the goods be held 
by the assignee to abide the result of the 
action, or that they be delivered over to the 
plaintiff in the action, and the bond of the 
sureties to be cancelled, or for such other 
relief in the premises as to the court may 
seem fit I am arrested in limine by a ques- 
tion of jurisdiction, whether the party should 
not apply to the court, and not to a register. 
The concluding paragraph of section 17 of 
the act gives the assignee full power to deal 
with a matter of this kind, "under the direc- 
tion of the court" Does the word court here 
mean "register," as in many other cases? I 
am not willing without first referring the 
matter to the court, to assume that ft does. 
If your honor is of opinion that it does, I 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 pTrom 1 N. B. R. 237 (Quarto, 19).] 
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shall have no difficulty in properly disposing 
of the case. If not the parties .must make 
their application directly to the court I 
think section 25 should also be construed in 
the same connection, and if your honor will 
consider both these sections, and determine 
what, if any of the duties in these two sec- 
tions referred to devolve upon the register,, 
it will be of much aid to us in the discharge 
of our duties. I think I may safely say that 
scarcely an hour of the day passes, In which 
at least one assignee does not apply to me to 
know what in a given case he ought to do. 
Doubting my jurisdiction touching such mat- 
ters, I have the honor to apply to the court 
for instructions in the premises, as I may do 
imder the 25th rule of this honorable court] ~ 

BLATCHFORD, District Judge. If an as- 
signee desires to settle a controversy under 
section 17, or to have property sold as per- 
ishable, or because the title to it is in dis- 
pute, under section 25, he must apply to the 
court by petition, and not to a register. If, 
on the presentation of the petition on notice 
to any party interested, it shall appear that 
the matter is uncontested, the court can, un- 
der section 4, refer it to the register, with 
power to dispose of it 

GRAVES (ANDREWS v.). See Case No, 376. 

GRAVES (LAWRENCE v.). See Case No. 
8,138. 

GRAVES (UNITED STATES v.). See Case 
No. 15,250. 

GRAVES CWHITING v.). See Case No. 17,- 
577. . 



Case JSTo. 5,710. 

GRAVES et al. v. WINTER et al. 

[9 N. B. R. 357; 6 Chi. Leg. News, 284; 1 Cent 
Law J. 178; 21 Pittsb. Leg. J. 159.] i 

District Court S. D. Mississippi. Jan., 1874. 

BaNKROPTOT — KiKD OF ESECUTOKSHIP AT>Ml^flS- 
TEKED USDEU ACT OF 1SB7. 

A made a codicil to his will nominating C and 
D his executors for the limited purpose of wind- 
ing up his business (banking,) and clothing them 
with the necessary power to carry on the busi- 
ness to effect that object, without injury either to 
his estate or to those dealing with him as a bank- 
er. The codicil was admitted to record, and C 
and D qualified as such limited executors. The 
business was continued until the recent panic, 
when tbe executors suspended and failed to pay 
their depositors, and their other liabilities as 
bankers. A petition in bankruptcy was filed 
against them, which they moved to dismiss, 
mainly on the ground that under the powers con- 
ferred upon them by the will they are not sub- 
ject to the provisions of the bankrupt act [of 
1867 (14 Stat 517)]. Held, that this is not one 
of the class of executorships designed to be ad- 
ministered under the bankrupt act, therefore, the 
petition must be dismissed at the cost of the pe- 
titioner. 

2 [Prom 1 N. B. R. 237 (Quarto, 19).] 
1 [Reprinted from 9 N. B. R. 357, by permis- 
sion. 6 Chi. Leg. News, 284, and 21 Pittsb. 
Leg. J. 159, contain only partial reports.] 
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In bankruptcy. 

F. B. Pratt, for petitioners. 
Messrs. Johnston, for defendants. 

HILL, Disti'ict Judge. Tlie questions pre- 
sented for decision arise upon defendants' 
motion to dismiss the petition, praying to 
have them dedared bankrupts as such ex- 
ecutors, and the assets in their hands admin- 
istei'ed under the bankrupt law. Several 
groimds, insisted upon as sustaining the mo- 
tion, are stated and relied upon, only one of 
which need be noticed; and that is whether 
or not the defendants, under the powers con- 
ferred upon them, are subject to the provi- 
sions of the banki-upt act Richard Winter 
made and published his last will, which has 
been admitted of record, in which he devised 
and bequeathed to his widow, Sallie F. Win- 
ter, his estate, real and personal, and nomi- 
nated her as executrix, who qualified as such. 
Being a private banker, he made a codicil 
nominating the defendants his executors for 
the limited purpose of winding up his bank- 
ing business, and clothing them for that pur- 
pose with such powers as were necessary to 
carry on the business to effect that object 
without injury either to his estate or to those 
dealing with him as such banker, authorizing 
them to receive and pay out deposits, draw 
drafts and checks, coUect what was due to 
him, and pay those to whom he was indebted 
as such banker. This codicil was also admit- 
ted to record, and the defendants qualified 
as such limited executors, and they continued 
the business until the panic last summer or 
faU, when, as is alleged, they suspended and 
have not resumed, failing to pay their depos- 
itors, and other liabilities as bankei'S. It is 
alleged that they have made preferred pay- 
ments to different individuals. The bankrupt 
act embraces individuals, co-partnerships, 
joint stock companies and corporations of al- 
most every class, but does not, in general, 
embrace trustees, such as executors, adminis- 
trators and guardians, and others acting 
strictly in a fiduciary capacity. 

This is the first case, so far as I am aware, 
in which executors as such, have been pro- 
ceeded against under our bankmpt act, either 
the present or former, or who have applied 
for its benefits. Under the English bankrupt 
law there are instances in which executors 
who were directed by the will of the testator 
to carry on trade in partnership with others, 
or in which a specific sum has been placed in 
the hands of the executors to be employed in 
trade, and was so employed, and acts were 
committed falling under the bankrupt laws 
of individuals, co-partnerships or corpora- 
tions, that the executors were held amenable 
to the bankrupt law, and the estate so em- 
ployed distributed under the bankrupt law, 
biit in all such cases the business was con- 
ducted, not for the purpose of winding up the 
business, but for the purpose of employing 



the capital for the acquisition of profits, and 
benefit of the beneficiaries under the will. A 
fair construction of the powers conferred up- 
on the defendants under the will, did not au- 
thorize them to continue the business longer 
than they might deem necessary to a fair 
liquidation and settlement of the business, 
and no power was intended to be confeixed 
that did not tend to that object. The recep- 
tion and use of deposits might be necessary 
for the purpose of paying off acceptances and 
other obligations for which the testator, in his 
capacity of banker, was liable; the di'awing 
of drafts or checks on funds in the hands of 
others due the testator as banker might be 
necessary; also the di-awing of such drafts 
or checks on such funds in favor of creditors 
might become the most convenient and easy 
mode of settling up and liquidating the debts 
and credits of this banking business. The 
banking machinery was intended only for pm*- 
poses of liquidation and settlement. This 
was right and proper, and not inconsistent 
with their duties as executors under the pow- 
ers conferred hj the will, and though more 
extended than the powers usually conferred 
upon executors, was not inconsistent with the 
object of the tisual powers and duties confer- 
red upon and intended to be attained by the 
appointment of and duties performed by ex- 
ecutors. 

It is insisted by petitioners' counsel that the 
depositors and other creditors of this banking 
establishment have no other sufBcient rem- 
edy. In this I am of opinion there is a 
mistake. They are ti'ustees, and as such are 
liable to be proceeded against under a credit- 
or's bill in the chancery eom-t of Madison 
county by any a*editor, or if a non-resident 
creditor, and his demand is over five hundred 
dollars, in the circuit court of the United 
States for this district, in either of which 
having jurisdiction, the assets can aU be 
mai-shaled and paid according to the rights of 
the parties, and in which every discovery may 
be had necessary to a full and fair collection 
and appropriation of the assets. This is cer- 
tainly so as it relates to the banking assets 
and liabilities; how far the estate, in the 
hands of Mrs. Winter, may be reached, it is 
not necessary now to determine. In consid- 
ering the whole case as presented by the pe- 
tition and exhibits, I am satisfied that this is 
not one of the class of executorships designed 
to be administered imder the bankrupt act, 
and therefore feel constrained to sustain the 
motion, and dismiss the petition at petition- 
ers' cost 



GRAVES, The WILLIAM T. 
17,758 and 17,759. 



See Cases Nos. 



Case Wo. 5,711. 

GRAVIER V. NEW ORLEANS. 
[See 11 Mart (La.) 620.] 



£10 Fed. Cas. page 1001] 



(Case No. 5,713) GRAY 



Cas9 ITo. 6,71S. 

GKAY et al. v. CALL et al. 

[2 Hask. 242.] i 

Circuit Court, D. Maine. April, 1878. 

"Equitable Relief— Cloud on Title — Remedt at 
Law. 
Belief in equity cannot be had, in Maine, to 
remove a cloud from tlie title to land, caused 
"by an inyalid levy, inasmuch as a plain, ade- 
quate, and complete remedy at law is provided 
■by Rev. St. Me. c. 104, § 6. 

In equity. Bill by the tenants in posses- 
sion of land in Maine, to remove a cloud fi'om 
the title arising under a levy of execution 
thereon, invalid for irregularity. The re- 
spondents demurred for want of equity, and 
TJecause of a plain, adequate, and pomplete 
remedy at law. 

Hanno W. Gage and Sewall O. Strout, for 
orators. 
Albert P. Gould, for respondents. 

Before OLIPPOBD, Circuit Justice, and 
POX, District Judge. 

FOX, District Judge. The respondent, Em- 
ma P. Call, demurs to this bill, which is 
brought to quiet the title to a parcel of real 
estate in this district, of which the complain- 
ants allege they are tenants in common with 
all the respondents, save Mrs. Call, who has 
levied on the premises as the estate of Moses 
G. Call. 

The allegations in the bill are, that on the 
fifteenth of April, 1872, Mrs. Call commenced 
a libel for divorce against her husband and 
attached thereon all his real estate; that this 
attachment was dissolved April 7, 1873, by 
an amendment to the libel, setting forth new 
grounds for divorce upon which she relied 
and obtained her divorce; that April 7, 1876, 
a decree for §5,000 was made on said libel in 
her behalf for the support of her infant child; 
that execution Issued thereon June 27, 1876, 
and an alias execution November 1, 1876, 
which was levied on the premises. 

The title of complainants imder Call oc- 
-curred after the attachment and before the 
levy; and the bill charges, that the attach^ 
ment was dissolved by the proceedings on 
said libel, and by the neglect to seize and 
levy on the estate within thirty days after 
judgment; that they are In possession of the 
premises, but that the levy is a cloud on 
complainants' title; and they ask for relief. 

Upon one ground, at least, we think the de- 
murrer is well taken; and that is, the com- 
plainants have a plain, adequate, and com- 
plete remedy at law; and in such case, the 
bill can not be sustained. Olouston y. Shear- 
er, 99 Mass. 209, and cases tliere cited. 

By Rev. St Me. c. 104, § 6, it is enacted that 
"every person alleged to be in the possession 
of the premises demanded in such writ, 
claiming a freehold therein, may be consid- 

- 1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] . . 



ered a disseizor for the purpose of trying 
the right; but the defendant may plead in 
abatement, but not in bar, that he is not ten- 
ant of the freehold; * * and he may show 
that he was not in possession of the prem- 
ises when the action was commenced, and 
disclaim any right, title or interest therein, 
and proof of such fact shall defeat the ac- 
tion." 

If the complainants had adopted this course 
and instituted their suit at law, the titie to 
the premises could have been fully deter- 
mined therein between themselves and Mrs. 
Call, either by her disclaimer, which would 
Jiave fully and effectually established cotq- 
plalnants' titie, or by the judgment which 
would have been rendered after a trial upon 
the merits. 

It may be urged, that in such an action, 
when the plaintiff is himself actually in pos- 
session of the premises demanded, an allega- 
tion of a possession by the defendant is false; 
but the same objection would apply when- 
ever a party other than the defendant is in 
possession; and in actions of ejectment, from 
the earliest times, fictitious and untrue aver- 
ments have always aboimded. 

^nie purpose of this statute was to afford 
a remedy at law to determine the title of 
land, the equity powers of the supreme ju- 
dicial court being quite restricted; and we 
see no good reason for depriving one in pos- 
session of a lot of land, and whose titie is dis- 
puted, from adopting this, com'se against an- 
other party making claim to the same estate, 
as the plahitiff, in the action at law, is liable 
for costs if the defendant is not in possession 
and shall disclaim aU interest in the premises 
in the early stage of the suit We regret not 
to find that this statute has received a con- 
struction by the supreme judicial court of 
Maine, as in that case, we should have read- 
ily adopted it 

In the opinion of the court, the complain- 
ants could, have availed themselves of this 
remedy to determine their rights, and there 
was no occasion for them to resort to equity; 
Demurrer sustained. Bill dismissed, with 
costs. 



Case nSTo.' 5,718. 

GRAY V. CHICAGO, I. & N. B. CO. 

[Woolw. 63.] 1 

Circuit Court, D. Iowa. May Term, 1864. 

Pbooeedixgs to Pdnish Contestpt —By Motion 
TO Commit— Notice Necessary — Order Grant- 
ed "wiTHODT Notice Discharged — Isjunctions 
IN Vacation, and Whes Thet Expire — Sole- 
LT Statutory. 

1. The proper practice to punish for contempt 
in violating an injunction, is by motion to com- 
mit upon proper notice to the parties proceeded 
against. 

[Cited in U. S. v. Anon., 21 Fed. 767.] 



,1 [Reported by James M. "Woolworth, Esq., 
and here reprinted by permission.] 



GRAY (Case No. 5,713) 



[10 Fed. Cas. page 1002J 



2.- The rule requiring notice is salutary, and 
will not be relaxed by this court. 
[Cited in Industrial & Mining Guaranty Co. 
V. Electrical Supply Co., 7 C. G. A. 471, 58 
Fed. 737.] 

3. An order of arrest issued without such no- 
tice will be discharged on mo-tion. 

4. In courts exercising equitable jurisdiction, 
injunctions are allowed by the judge in vaca- 
tion solely under the authority of a statute. 

5. An injunction allowed by a district judge, 
by virtue of the power conferred upon him by 
the act of February 13, 1807 (2 Stat. 418), ex- 
pires at the commencement of the term nest 
succeeding its allowance. 

[Cited in Fanshawe v. Tracy, Case No. 4,643.] 

6. The 55th rule in equity does not remove 
the limitation. The terms of the rule, rightly 
construed, do not remove the limitation. If 
they did, as the rule would then operate a re- 
peal of the statute, it would be in excess of the 
authority of the court to establish it. 

7. The judges of the supreme court have pow- 
er to grant injunctions in vacation, which do not 
expire witii the vacation. 

This was a bill in chancery, fiied to enjoin 
the defendant [the Chicago, Iowa & Ne- 
braska Railroad Company] from erecting a 
bridge across the Mississippi river at Clin- 
ton, Iowa. The plaintiff, during the sum- 
mer vacation, procured from the district 
judge an order allowing the injunction as 
prayed for. The writ was accordingly is- 
sued, and was duly served upon the officers 
of the defendants, previous to the October 
term of the court At that term, no orders 
or other proceedings were had in the case. 
Since that term, the defendants having pro- 
ceeded with their enterprise, notwithstand- 
ing the command of the writ, the plaintiff, 
without notice -to any other party concerned, 
presented in the vacation, to the district 
judge, an affidavit showing a violation of the 
injunction, and procured from him an order 
directing the clerk to issue a writ of attach- 
ment for the arrest of the persons guilty of 
the alleged disobedience, with bail for their 
appearance at the next term, and requiring 
them to answer for their contempt at that 
time. The parties arrested now moved to 
discharge the attachment, on the ground that 
it was irregularly issued. 

Mr. Nom-se, for the motion. 

Mr. Grant, contra. 

MILLER, Circuit Justice. The proper and 
regular coiu:se for proceeding against per- 
sons who are alleged to have committed a 
contempt of the coturt in disobeying the com- 
mand of a writ of injunction, is by motion 
to commit. The party proceeded against 
must have due and reasonable notice of this 
motion before it should be granted. An op- 
portunity to be heard must be given before 
the party can be deprived of his liberty. In 
these two particulars these proceedings were 
irregular: First, that no formal hearing of 
the charge and the answer thereto, upon mo- 
tion duly made, was had; and secondly, no 
notice of the application was given to the 
parties charged. 



The charge of a deliberate and intentional 
violation of a wiit of injunction, duly serv- 
ed, is a very grave one. It is within the 
pow^er of the com-t to punish a party found 
guilty of such an offence with imprisonment; 
a circumstance which does not diminish the 
gravity of the charge. 

The rule which requires notice to the party 
charged, of proceedings which may result 
in such serious consequences, is salutary. 
It will not be relaxed by this court. This 
rule has been violated here, and the order 
was unauthorized. The motion is sustained,, 
and the prisoners will be discharged. 

The plaintiff, upon an affidavit showing a 
violation of the injunction by the persons- 
there charged, moved that they be commit- 
ted. 

Mr. Grant, for the motion. 

Mr. Nom-se and Mr. Witherow, contra. 

MILLER, Circuit Justice. Under the 
course of practice in the English chancery, 
a writ of injunction could not formerly issue, 
except upon an order of the coiurt in term. 
But inasmuch as, to be of any avail, the writ 
is often required to be issued speedily, and 
the various com-ts in the United States ex- 
ercising chancery jurisdiction are generally 
in session only a part of the year, at regular 
terms, and have corresponding vacations, it 
was found necessary to remedy by legisla- 
tion the evils thus arising. Accordingly all 
the states of the Union have statutes pro- 
viding that the judges, and, in some in- 
stances, other officers, may allow the writ in 
vacation. It is by virtue oi^ these statutes 
that all writs of injunction which are allow- 
ed during vacation are issued. 

The act of congress, which is almost coeval 
with our federal judiciary, authorized the 
justices of the supreme court, in proper cas- 
es, to allow such wi'its in vacation. 

The district judges, although as fully judges 
of the circuit courts as the justices of the su- 
preme court, had no power to grant writs of 
injunction out of term, until the act of con- 
gress, approved February 13,1807. 2 Stat 418. 
This ac^ however, imposed two limitations up- 
on their exercise of this power. One was in 
any case where a party had had a reasonable 
time to apply to the circuit court for the writ; 
the other declared that the injunction thus 
granted should expire at the commencement of 
the next term of the circuit court succeeding 
its allowance, unless continued in force by an 
order of the court. 

As no such order was made in the present 
case, at the last term of this court it is obvi- 
ous that no Injunction was in existence when 
these parties are charged to have violated it, 
xmless its continuance can be shown otherwise 
than by the statute just referred to. 

The plaintiff's counsel claims that the 55th 
equity rule furnishes such authority. That 
rule, after prescribing some of the circumstan- 
ces required as pre-requisites to granting in- 
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junctions, says: "In every case where an in- 
junction, either the common injunction or a 
special injunction, is awarded in vacation, it 
shall, unless previously dissolved by the judge 
granting the same, continue until the next 
term of the court, or until it is dissolved by 
some other order of the court." 

It is argued that as no order of the court to 
dissolve such an injunction can be had until 
the next term after it is granted, the last 
clause can have no meaning unless it be, that 
the injunction must remain until dissolved ei- 
ther by order of the court or by the judge who 
granted it. And the author of the treatise re- 
ferred to (Conk. Pr. 218) pDposes to read 
"and" for "or" in support of t lis view. 

This, however, only transfe.'s the difficulty 
to the other member of the seatence, and ren- 
ders the words "until the next term of this 
court" useless; for, if the injunction is to con- 
tinue, at all events until dissolved by order of 
the court, there is manifestly no sense in say- 
ing that it shall continue until the court sits. 

There is a still more serious objection to this 
construction of the rule, namely, that it would 
amount to a repeal of the statute. Were it 
necessary to decide the poini^ we should feel 
bound to hold that, notwithstanding the lib- 
eral provisions of the act of 1842 [5 Stat. 516], 
under which these rules were framed by the 
supreme court, that court derived from them 
no authority to make any rule which would 
conflict with an act of congress. Ward v. 
Chamberlain, 2 Black [67 U. S.] 430. 
But the necessity of deciding this point does 
not arise here. By a reference to the two acts 
of congress already cited, conferring on the 
judges of the supreme court, and on the dis- 
trict courts respectively, the power to grant in- 
junctions, the sentence may be relieved of its 
apparent Incongruity. 

The justices of the supreme court have pow- 
er to grant injunctions which do not expire by 
the commencement of the next succeeding 
term. To injunctions thus granted, the latter 
part of the rule applies, namely, that they con- 
tinue until dissolved by some other order of 
the court 

To injunctions granted by the judges of the 
district courts, the other alternative of the dis- 
junctive sentence applies, merely reiterating 
the provision of the statute, that they continue 
only until the next term of the court, unless 
otherwise ordered by the court Thus, when 
we suppose the f ramer of the rule to have had 
the statutory provisions in his mind (and no 
other supposition can be indulged), and that 
the rule was made in view of it, instead of to 
repeal it, the sentence becomes intelligible and 
harmonious in its own members and with the 
acts of congress. 

We are therefore of opinion, that there was 
no injunction in existence at the time the acts 
which are alleged to have violated it were per^ 
formed. The motion to commit must be over- 
ruled. Motion overruled. 

NOTE. As to the extent of the power of the 
supreme court to prescribe rules, and their force 



in connection with provisions in the statutes, 
see Burr v. Haughton, 9 Pet [34 tJ. S.] 360, 
commented on and distinguished in Ward v. 
Chamberlain, cited in the text; Tlie St. Law- 
reoee, 1 Black [m U, S.] 522; Scott v. The 
Youn? America [Case No. 32,550]; Keary v. 
Farmers', etc.. Bank, 16 Pet [41 U. S.] 89; 
Massingell v. Downs, 7 How. [48 U. S,] 760. 
And as to the control of the circuit court over 
its own practice— (1) ^Vhen a rule has been pre- 
scribed by the supreme court, see Bank of U. S. 
v. White, 8 Pet. [33 TJ. S.] 262. (2) When 
such rule would work an injustice. Poultney 
V. City of Lafayette, 12 Pet [37 U. S.] 472. 
(3) When supreme court has prescribed no rule, 
Burr V. Haughton, 9 Pet [34 TJ. S-] 329; Phil- 
adelphia & T. R. Co. V. Stimpson, 14 Pet [39 
TJ. S.] 448; Fulerton v. Bank of U. S., 1 Pet 
[26 U. S.] 604, 612. 

[In the same suit a motion was made to dis- 
miss the bill for want of jurisdiction. A de- 
cree was entered accordingly, but not for the 
reason alleged in the motion. Case No. 2,900. 
Since the erection and completion of tlie bridge^ 
congress had passed an act declaring it a law- 
ful structure. It was decided, upon an apjieal 
by the complainants to the supreme court, in 
an opinion by Mr. Justice Nelson-rlO Wall. (7T 
TJ. S.) 454 — that the suit in equity, although 
pleas and replication had been filed and proofs, 
taken, was abated by such act, which was con- 
stitutional.] 
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Case No. 5,714. 

GRAY V. COFFMAN. 

[3 Dill. 393; 1 Cent Law L 326.] i 

Circuit Court D. Kansas. 1874, 

WyAjjnoT IjrniANS — Construction op Treaty — 

Ikdian Wills — ^Devise of "Float" — 

Descent op Propertt. 

1. The treaty of March 17, 1842 (7 Stat. 608, 
§ 14), and of January 31, 1855 (10 Stat. 1159), 
between the United States and the Wyandot 
Indians in respect to the grant to members of 
the tribe, of a right to select and locate a sec- 
tion of land, construed. 

[Cited in Elk v. Wilkins, 112 TJ. S. 100, 5 
Sup. Ct 44: Wau-pe-man-qua v. Aldrich, 28- 
Fed. 498.] 

2. The treaty of 1855 requires the patent to 
issue in the name of the reservee, though, if he- 
be dead, the selection may be made by his 
"heirs or legal representatives," to be deter- 
mined by the laws, usages and customs of the 
tribe. Whether a patent issued in the name of 
the heirs of the reservee is void, quaere? 

[Cited in TJ. S. v. Payne, Case No. 16,014; 
Kennedy v. Indianapolis, C. & L." R. Co., 3- 
Fed. 100.] 

3. A will of the right to this "float" made and 
executed according to the laws of the tribe, and 
proved and allowed by the proper tribunal of 
the tribe, is valid and will be respected by the 
civil courts. See Mackey v. Coxe, 18 How. [59 
TJ. S.] 100. 

4. Relation of the Wyandot Indians to thfr 
civil laws of tht territory of Kansas, in respect 
to the disposition of property before and after 
the treaty of 1855, considered. 

This is an action of ejectment [by Panela 
Gray against Jacob Coffman] for lands sit- 
uate in Lyon county, in the state of Kansas. 
The case was tried upon testimony submitted: 



. 1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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to the court, a jury having heeti waived. 
The evidence was voluminous, but the mate- 
rial facts sufficiently appear in the opinion of 
the court, 

R. M. Ruggles and Clough & Wheat, for 
plaintiff. 

Wilson Shannon, W. P. Montgomery, and 
E. S. Waterbury, for defendant 

DILLON, Circuit Judge. To determine the 
title to the land here in controversy involves 
the necessity of deciding several novel and 
liighly interesting questions. The plaintifE 
claims title under a patent dated the 3d day 
of May, 1861, reciting, the treaties of 1842 
.-and 1855, below mentioned, between the 
TTnited States and the Wyandot Nation of In- 
dians, and which patent was issued to the 
tieirs of John Hicks. John Hielis was a Wy^ 
^ndot Indian. 

It is necessary briefly to refer to the his- 
tory of the Wyandot tribe and of their re- 
moval to Kansas. In 1825 the Kansas In- 
<Iians ceded, with the exception of a limited 
reservation, this country to the United States. 
7 Stat 244, In 1830 congress adopted the 
ipoliey of causing Indian tribes residing east 
of the Mississippi to be removed to specified 
reservations west of the Missouri. 4 Stat. 
411. The Wyandot Indians were the last 
tribe in Ohio which ceded their reservation 
in that state to the United States. This was 
done in 1842 by the treaty of Upper San- 
dusky, of March 17th of that year. 7 Stat 
•608. By the 14th section "of that treaty, the 
United States agree to grant to the above 
named John Hicks, to his heirs, and to thir- 
ty-five other specified persons of the Wyan- 
dot nation, one section of land each: "The 
land hereby granted is to be selected by the 
grantees, surveyed and patented at the ex- 
pense of the United States, but never to be 
conveyed by them or their heirs without the 
permission of the president of the United 
-States." 

The next year, 1843, the Wyandot Indians, 
including John Hicks, removed to their res- 
ervation in Kansas. Here he lived with the 
tribe until 1853, when he died. On the 10th 
day of Januai'y, 1853, a short time before his 
•death, he made his last will in writing. It 
was drawn up with all the usual f onnalities 
of such instruments, by Governor William 
Walker, an educated Wyandot Indian, attest- 
ed by him and signed by the testator. The 
third clause of this will is in these words: 
"I will and bequeath unto my sons, Francis 
A, Hicks, and John Hicks, Jr. the section of 
land granted to me by the treaty of Upper 
Sandusky, dated March 17th, 1842." This in- 
stiTiment is produced and bears upon it this 
endorsement: "The within will and testa- 
ment was read in open court, and allowed 
probate and ordered recorded. Wyandot 
Council, Februaiy 16th, 1853. John D.Brown, 
Principal Chief. Joel Walker, Clerk pro 
Tem." 



It is indisputably established by evidence 
aliunde tiiat the will was presented to the 
Wyandot council at that date, and was regu- 
larly allowed by it as the will of John Hicks, 
Sr. These devisees, John Hicks, Jr., and 
Fi-ancis A. Hicks, were the only living chil- 
dren of John, Sr. but there were then living 
grandchildren by two of his deceased chil- 
dren. 

On the 31st day of January, 1855 (10 Stat 
1159), another treaty was made with the Wy- 
andot Indians, which was ratified March 1st 
of that year. The first article states that 
"The Wyandot Indians having become suffi- 
ciently advanced in civilization, and desirous 
of becoming citizens, it is hereby agreed and 
stipulated that their organization and their 
relations to the United States as an Indian 
tribe, shall be dissolved- and terminated on 
the ratification of this agreement except so 
far as the further and temporary continuance 
of the same may be necessaiy in the execu- 
tion of some of the stipulations herein; and 
from and after the date of. such ratification 
the said Wyandot Indians, and each and ev- 
ery one of them, except as hereafter provid- 
ed, shall be deemed, and are hereby declared 
to be, citizens of the United States, to all in- 
tents and purposes; and shall be entitied to 
all the rights, privileges and immunities of 
such citizens and shall in all respects be sub- 
ject to the laws of the United States and the 
territory of Kansas, in the same manner as 
other citizens of said territory; and the ju- 
risdiction of the United States and of said 
territory shall be extended over the Wyandot 
country in the same manner as over other 
parts of said tenitory." Then follows a 
declaration excepting, for the time, from the 
above provision as to citizenship, such In- 
dians as may apply for it 

The treaty makes provision for the sur- 
vey, platting and partition of their reserva- 
tion, and for lists of the members of the 
tribe, divided into three classes: 1st, of 
those who are able to control and manage 
their affairs and interests. 2d, these who are 
not 3d, orphans, idiots and insane persons. 
Lists of the second and third classes were to 
be furnished by the Wyandot council, under 
whose supervision and guardianship the 
treaty continues them. 

The eighth article of the treaty defines the 
persons entitied to money and lands thereun- 
der "to be such only as are actual members 
of the Wyandot Nation, their heirs and rep- 
resentatives, and as are entitled „to share in 
the propeity and funds of the said Nation, 
according to the laws, usages and customs 
thereof." 

Article 9, which is impoirtant is in these 
words: "Each of the individuals to whom 
reservations are granted by the 14th article 
of the treaty of March 17, 1842 (of Upper 
Sandusky), or their heirs or legal representa- 
tives, shall be permitted to select and locate 
said reservations, on any government land 
west of Missouxl and Iowa subject to pre- 
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emption and settlement; said reserrations 
to be patented by the United States in the 
names of the reservees; and the reservees, 
their heirs and proper representatives, shall 
have the unrestricted right to sell and convey 
the same; but in cases where any of the said 
reservees may not be sufficiently prudent and 
competent to manage their a£Eairs in a proper 
manner, which shall be determined by the 
"Wyandot council, or where any of them have 
died, leaving minor heirs, the said council 
shall appoint proper and discreet persons to 
act for such incompetent persons and minor 
heirs in the sale of the reservations, and tlie 
custody and management of the proceeds 
thereof; the persons so appointed to have full 
authority to sell and dispose of the reser- 
vations, and to make and execute a good and 
valid title thereto." 

On the oOth day of Jkfay, 185i-the year 
preceding this treaty— congress passed the 
act organizing the- territory of Kansas [10 
Stat 277], but previous to this the public 
lands therein had been thrown open to pre- 
emption and settlement, and these Wyandot 
"floats," by which 640 acres could be secured 
for town sites, instead of 320 acres, were in 
great request. Francis A. Hicks, one of the 
devisees of the John Hicks "float," died Au» 
gust 16, 1855, a few months after the treaty 
of that year, leaving children and grand-chil- 
dren. He made a will on the 7th day of 
August, 1855, and therein directs "the one- 
half of the section of land willed to him by 
his father, under the treaty of March 17, 
1842, to be sold, and the avails thereof to be 
applied to the litiuidation of his debts and 
liabilities," and appoints Joel Walker his 
executor. 

Now at the date of the death of Francis A. 
Hicks, on the 16th day of August, 1855, no 
statute of descent or wills had yet been passed 
by the territorial legislature of Kansas. The 
council still continued to act, and the will of 
Francis A. Hiclis was admitted to probate 
September 25, 1855, the executor gave bond, 
and was authorized by the council to act as 
such. Subsequently, to-wit, January 5, 1863, 
the will was presented to the regtilar probate 
com*t of Wyandot county, and proved and 
allowed, but without any notice being publish- 
ed or otherwise given, so far as appears of rec- 
ord. Joel Walker, the executor of Francis A. 
Hicks, pursuant to directions in his will, sold 
the testator's undivided half of his 640 acre 
"float" to Jacob Ulrich for $1,000, aud reduced 
the contract to writing. Uh'ich located the 
float on the land in question, which was 
approved, and the patent issued, as above 
mentioned, May 3, 1861, "to the heirs of John 
Hicks," Sr. Subsequently, conveyance was 
made to Ulrich's estate, for this tuterest, and 
the heirs of Ulrich conveyed the land in ques- 
tion to the defendant 

The plaintiff daims a title through convey- 
ance from grandchildren of John Hicks, Sr. 
who, if his will and the will of Francis A. 
Hicks are valid, had no title. In other words, 
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the right of the plaintiff to recover is based 
upon the proposition that these two wills are 
nullities; that, though made, executed and 
probated according to the laws, customs and 
usages of the Wyandot Nation of Indians, to- 
which they belonged, these instruments have, 
in law, no legal effect in determining the 
rights of the parties. 

The Wyandot Indians, before theh: removal 
from Ohio had adopted a written constitution 
and laws, and among others, laws relating to 
descent and wills. These are in the record, 
and are shown to have been copied from the 
laws of Ohio, and adopted by the Wyandot 
tribe, with certain modifications, to' adapt them 
to their customs and usages. One of these 
modifications was that only living children 
should inherit, exciudiugthe children of deceas- 
ed children, or grand children. The Wyandot 
council, which is several times referred to in 
the treaty of 1855, was an executive and judi- 
cial body, and had power, under the laws and 
usages of the nation, to receive proof of wills,, 
etc.; and this body conthmed to act, at least 
to some extent, after the treaty of 1855. 

The first question arises under the patent 
The treaty of 1855 requhred the patent to be 
issued in the name of the reservee. The pat- 
ent of May 3, 1861, was in fact issued not to 
John Hidis, the reservee, but to the heirs of 
John Hicks. If it had been issued in the 
name of John Hicks, though he was then dead, 
it would, under the act of 1836, have inured 
to his heirs, devisees, or assignees, 5 Stat, 
31. What is the effect of its being issued as 
it was to the heirs of John Hicks? The plain- 
tiff contends that the patent was rightfully 
issued, and that under it the heirs of John 
Hicks take by purchase. That to ascertain 
who are his heirs, resort must be had, not 
to Indian laws, but to the laws of Kansas 
at the time, and that the legal effect of the 
patent is the same as if the children or heii-s 
of John Hicks, Sr. had been named therein, 
which, if true, would cut off the rights of 
the creditors, devisees or assignees of John 
HidiS, Sr. 

On the other hand the defendant insists, 
inasmuch as it is true, that if the patent is 
validi the heirs of John Hicks take by pur- 
chase, that the patent is void because it was 
not issued, as the ti-eaty specifically required, 
in the name of the reservee. 

The issuing of a patent is a ministerial act, 
and a patent issued without authority is void. 
I am inclined to think that the departure of 
the patent in respect to the name of the 
grantee from the requirements of the treaty 
is material, and that the patent is therefore a 
nullity. The effect of this would be that the 
legal title is still in the United States, and, 
of course, the plaintiff could not recover in 
ejectment But this point I leave undeter- 
mined, preferring to rest my judgment upon 
the grotmd that under the cu'cumstances, the 
court must give effect to the weU established 
laws, customs, and usages of the Wyandot 
ti-ibe of Indians in respect to the dispo*sition 
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of property by descent and will. Jolin Hicks, 
Sr. had a valuable right given by the treaty of 
1842— a right to select and locate 640 acres of 
land— not land but a "float," or right to land. 
He died in 1853, within the limits of what 
afterwards became the territory of Kansas. 
There is no national law of descent and wills, 
none regulating the rights of members of 
Indian tribes. The ti*eaty of 1855 recognizes 
and provides in sevei-al places for the rights 
of heirs or legal representatives of the res- 
ervees under the treaty of 1842. These must 
mean heirs and legal representatives "accord- 
ing to the laws, usages and customs" of the 
tribe. See articles S and 9 of the treaty of 
1855. 

The government was aware that between 
1842, when the right was given, and 1855, 
when the second ti:eaty was made, that some 
of the reservees had died, and it provided 
carefully for this contingency by authorizing 
their heirs or legal representatives to select 
and locate the section of land. It is hardly 
possible to suppose that congress meant to 
refer to the law of Missouri territory of 1815, 
to ascertain who were the heirs or legal rep- 
resentatives of the deceased reservees. There 
is but one way to detei*mine this, and that is 
by the laws, customs and usages of the ti*ibe. 
If this is so, then the will of John Hicks, Sr. 
made and allowed in 1853, was valid and gave 
the right to his sons, John, Jr. and Francis A. 
If the will of the elder Hicks is valid, so like- 
wise is the will of Francis A. whose death 
occmTed previous to the enactment of any 
statute of wiUs or descents in Kansas, but 
after the ratification of the treaty of 1853. 
The dates are as follows: The treaty was 
ratified March 1st, 1855; Francis A. Hicks 
died August 16, 1855; the territorial statute 
of Elansas concerning wiUs was approved 
August 30, 1855 (Laws Kan. 1855, pp. 753, 
761). The will of Franc's A. Hicks was ad- 
mitted to probate by the Wyandot covmcil 
Sept 25, 1855. If the foregoing views are 
correct, the wiU of Francis A. Hicks was 
valid when he died, because it conformed to 
the laws and usages of his tribe, and there 
were no laws either of the United States or 
the territory of Kansas upon the subject 

Passing the question whether it is necessary 
to valid action by an executor under a will, 
that his appointment should be ratified by 
some com't with probate powers, the only re- 
maining inquiry would be, must Indian wills, 
after the ratification of the treaty of Vi5o, be 
presented to and allowed by the civil tri- 
bunals, before acts done thereunder and 
authorized thereby can be treated as valid? 

Notwithstanding the broad language of the 
first article of the ti'eaty of 1855 as to the dis- 
solution of the tribal relation of the Wyandot 
Indians, and as to then* becoming citizens of 
the United States and subject to Its laws and 
the laws (prospective) of the territoiy of Kan- 
sas, it is evident fi'om a view of the whole 
treaty, that their property rights were regu- 
lated by it, and that the Wyandot council, 



which was a tribunal with executive and judi- 
cial functions, was still to continue in force, 
at least for a time. 

Francis A. Hacks died, leaving a will made 
and executed in due form, according to the 
laws of the ti-ibe, before there were any laws 
of Kansas on the subject of the descent of 
property or of wiUs. The Wyandot council 
with jurisdiction over wills, continued to act. 
Wills which would be formal and valid by the 
laws or usages of the tribe, might be, and 
probably would be, informal when tested by 
territorial laws subsequently enacted. The 
foregoing views find strong if not, indeed, full 
support in the case of Mackey v. Coxe, 18 
How. [59 U. S.] 100. 

I am of opinion, therefore, that both wiUs 
are valid, and that the plaintiff, whose case 
rests upon the hypothesis of their nullity has 
no title to the land in controversy. Accord- 
ingly, there will be a judgment for the de- 
fendant. Judgment for defendant 

See Hicks v. Buttrick [Case No. 6,458], and 
Mungosah v. Steinbrook [Id. 9,924]. 
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GRAT V. DAVIS et al. 

[1 Woods, 420.] 1 

Circuit Court, W. D. Texas. Jan. Term, 1871.2 

Obligation of Contbact— Suit against a State 

— Dl'tt of Receiver of Railway Com- 

PASY— Laxd Grants— Charter. 

1. An act of the legislature of Texas whereby 
a railroad company was incorporated and a grant 
of lands made on certain conditions to be per- 
formed by the company is a contract between 
the state and the company within the meaning 
of section 10, art. 1 of the constitution of the 
United States. 

2. A provision of the constitution of Texas 
adopted subsequently to the passage of such an 
act, annulling it, impairs the obligation of the 
contract, and is therefore void. 

[Cited in Grand Lodge of State of Louisiana 
V. City of New Orleans (La.) 11 South. 151.] 

3. The state of Texas granted lands to a rail- 
road company on certain conditions which the 
company performed. A provision in a new con- 
stitution of liie state purported to annul the 
grant, and the governor commenced signing pat- 
ents to private parties for lands included in the 
grant: Held, that a bill in equity filed against 
"Edmund J. Davis, Governor of Texas" to re- 
strain him from issuing patents for lands includ- 
ed in the grant, is not a suit against the state of 
Texas within the meaning of article 11 of 
amendments to the constitution of the United 
States. 

[See note at end of case,] 

4. When G., a citizen of the state of New 
York, was appointed by a court of competent 
jurisdiction receiver of the property of a rail- 
road corporation created by the laws of Texas, 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Aflii-med in 16 Wall. (83 U. S.) 203.] 
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and domiciled in that state, the circuit court of 
the United States for the Western district of 
Texas had jurisdiction of a suit brought by such 
receiver against citizens of that district. 

[Cited in Merchants^ Nat. Bank v. McLeod, 38 

Ohio St. 174; Miller t. Sunde (N. D.) M N. 

W. 302.] 

5. The receiver of the property and effects of 
XI railroad corporation appointed by a court of 
-equity represents the creditors of the corpora- 
tion, so that in a suit brought by the receiver to 
protect the property of the company, the credit- 
ors are neither proper nor necessary parties. 

This was a bill in equity filed by John A. 
■O. Gray, a citizen of the state of New York, 
receiver of the Memphis, El Paso and Pacific 
Railroad Company against Edmxmd J. Davis, 
governor of Texas and Jacob Kueehler, com- 
missioner of the general land office of Texas, 
both citizens of Texas. The case was argued 
and submitted on demurrer to the bill. 

A. J. Hamilton, B. M. Pease, and Gray & 
Davenport, for complainant. 

Wm. Alexander, Atly. Gen. of Texas, for 
defendants. 

Before WOODS, Curcuit Judge, and DU- 
VAL, District Judge. 

WOODS, Circuit Judge. This cause having 
been submitted on demmTer to the bill, all 
the facts well pleaded by the bill are for this 
hearing to be taken as true. The biU al- 
leges, in substance, that, on the 4th day of 
February, 1856, the legislature of the state 
of Texas passed an act to incorporate the 
Memphis, El Paso and Pacific Railroad Com- 
pany, and providing that all vacant lands 
within eight miles on each side of the exten- 
sion line of said railroad should be exempt 
from location or entry fi"om and after the 
time when such line should be designated by 
survey, recognition or otherwise; that the 
lands so exempted should be surveyed by 
said company, at its own expense, and the odd 
sections thereof reserved for the company, and 
the even sections for the use of the state; that 
upon the grading of successive sections of 
said road, it should be the duty of the com- 
missioner of the general land office of the 
state to issue to the company, in its corporate 
name, eight certificates for 640 acres of land 
each for each mile so graded, and upon the 
completion and ectuipment of successive sec- 
tions, to issue eight other certificates of 640 
acres each, for each and every section so 
completed and equipped, said certificates to 
be located upon the odd sections within said 
reservation, or upon any other vacant and 
public land in the state, not reserved to the 
state, or some other corporation, and pat- 
ents to be issued thereon; that, in reliance 
upon the grants an'd guaranties aforesaid of 
the state of Texas, and in pm-suance of the 
said act of incorporation, the said Memphis, 
El Paso and Pacific Railroad Company was, 
in the said year 1856, duly organized, and 
accepted said grant and reservation; that on 
or before March 1st, 1860, the company had 
designated its line of road to the general 



land office, from the eastern boundary of 
Texas to El Paso, and surveyed, sectionized, 
and numbered the sections and fractional 
sections of vacant land within said reserva- 
tion, from the eastern line of the state to the 
Brazos river, which said surveys were duly 
filed with the commissioner of the general 
land office; and that said surveys were of 
great value to the state, and made at a cost 
to the company of more than one hundi-ed 
thousand dollars; that the company, after 
its organization as aforesaid, proceeded to 
grade its road and roadbed, and in or be- 
fore the year 1861, the said road was com- 
pletely graded and ready for the iron rails 
a distance of sixty-five mUes westward from 
Moor's landing, in the county of Bowie; that 
the rights and franchises granted to said 
company have never been forfeited, the leg- 
islature having extended, from time to time, 
the period for the performance of conditions 
precedent by the company, and the said leg- 
islative acts having been recognized by the 
constitutional convention of the state of Tex- 
as by ordinance, ratified in July, 1869; that- 
sundry holders of land certificates other than 
those granted to said company have located 
and surveyed under their certificates great 
quantities of land within and forming a part 
of said reservation, and have made retm-ns 
thereof to defendant, Kueehler, commission- 
er of the general land office, and have made 
application for patents therefor, and that sun- 
dry of the said patents have been signed by 
said Kueehler as commissioner,, and his ex- 
cellency Edmund J. Davis, as governor, not- 
withstandingthe protest of said company, and 
said land commissioner and governor avow 
their intention to issue and execute patents 
for all certificates located and surveyed with- 
in said reservation, unless prevented and re- 
strained therefrom by process of law. The 
prayer of the bill is that the said company 
may. be confirmed in its rights to said reserva- 
tion and grant, and that defendants may be 
restrained by injunction from fm-ther inter- 
ference with or infringement of said land 
grant and reservation, and from issuing, or 
causing to be issued, any patent or gi-ant of 
the lands of said reservation, except to said 
company, or to the holders of certificates is- 
sued to the same. This, in brief, is the case 
made by the bill. It is, in our opinion, diffi- 
cult to imagine one more clearly demand- 
ing the equitable interference of this com't, 
unless there be some technical obstacle to 
prevent The act of incorporation and the 
land grant was a contract It was between 
parties competent to conti'act, and made up- 
on a valuable consideration. On the part of 
the company the contract has been in part 
performed at great expense to itself and 
great advantage to the state. To allow the 
state to recede from the conti-aet would be to 
sanction a most unjust and oppressive pro- 
ceeding. 

In Fletcher v. Peck, 6 Cranch [10 U. S.] 
137, it was held by the supreme court that a 
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grant of lands by tlie authority of tlie state 
to a citizen was a contract. It has heen held 
by the same court that a legislative act de- 
claring that cei'tain lands Tvhich should be 
purchased for the Indians should not there- 
after be subject to any tax constituted a 
contract which could not be rescinded by any 
subsequent legislative act. New Jersey v. 
WUson, 7 Crauch [11 U. S.] 166. The 60th 
section of an act of the general assembly of 
Ohio, passed in 1845, declaring that each 
banking company organized under tne act 
should semiannually set off to the state 6 
per cent, of its net profits, which sum so set 
off shall be in lieu of all taxes to which the 
bank or its stockholders would otherwise be 
subject, was held to be a conti-act between 
the state and the bank. State Bank of Ohio 
T. Knoop, 16 How. [57 U. S.] 369; Jefferson 
Branch Bank v. Skelley, 1 Black [66 U. S.] 
436; Ohio Life & Trust Co. v. Debolt, 16 
How. [57 U. S.] 432; Mechanics' & Traders' 
Bank V. Debolt, 18 How. [59 U. S.] 380. In 
the case first cited the court says: "Every 
valuable privilege given by a charter, and 
which conduced to an acceptance of it, and 
an organization under it, is a contract, which 
cannot be changed by the legislature when 
the power to do so is not reserved by the 
charter." It is unnecessary to cite further 
authority to show that the charter and grant 
to the Memphis, El Paso and Pacific Railroad 
Company is a conti'act Being a contract, 
its obligation cannot be impaired by the state. 
On this point the current of authorities is 
unbroken. Fletcher v. Peck, 6 Oranch [10 
U. S.] 137; New Jersey v. Wilson, 7 Cranch 
[11 U. S.] 166; State Bank v. Knoop, 16 How. 
[57 U. S.] 369; Jefferson Branch Bank v. 
Skelley, 1 Black [66 U. S.] 436; Terrett v. 
Taylor, 9 Cranch [13 U. S.] 43; Bronson v. 
Kinzie, 1 How. [42 V. S.] 311; McCracken v. 
Hay ward, 2 How. [43 U. S.] 608; Von Hoff- 
man V. Quincy, 4 Wall. [71 U. S.] 535. And 
it is immaterial whether the law impairing 
the obligation of the contract is an ordinary 
act of legislation or is embodied in the organ- 
ic law of the state. It would be a strange 
construction of this constitutional provision 
which would forbid a state to pass an act 
by its legislature, and yet allow the same 
provision to be permanently embedded in its 
jurisprudence, by the enactment of a con- 
stitutional convention. It is not a particular 
manner of doing the thing, but the thing it- 
self which is prohibited. In the ease of 
Dodge V. Woolsey, 18 How. [59 U. S.] 331, 
the act repealing that portion of the charter 
of the bank which prescribed the method and 
limit of taxation, was founded on an express 
provision of a new constitution of the state, 
adopted after the passage of the bank char- 
ter. But the supreme court held that the 
fact that the people had. In 1851, adopted a 
new constitution, in which it was declared 
that taxes should be imposed upon banks in 
a mode different from that presciibed by 
their charters could not release the state 



from the obligations and duties imposed by~ 
the constitution of the United States. 

In the case of Ohio Life & Trust Co. v. 
Debolt, 16 How. [57 U. S.] 429, Chief Justice 
Taney says: "Banks and other companies 
may be exempted by legislative contract, 
from their equal share of the taxes, under 
the belief that the corporation will prove a 
public benefit Experience may prove that 
it is a public injury, yet if the contract was 
within the scope of the authority conferred 
by the constitution, it is like any other con- 
tract made by competent authority, binding 
upon the parties." Now can the people or 
their representatives by any act of theirs, 
impair the obligation of the contract without 
the consent of the other party to the same? 
We may assume then, that the state of Tex- 
as having entered into the contract with the- 
railroad company set forth in the bill, no act 
or ordinance passed either by the legislative- 
body or a constitutional convention can im- 
pair its obligation. In other words, the char- 
ter and grants are still in full force and 
effect and binding upon the state, its officers 
and people. 

The point is made by the demurrer, that 
this is in effect a suit against the state of 
Texas, and that an action against a state is 
prohibited by the eleventh amendment to the 
constitution of the United States. It would 
seem a sufficient reply to this, to say that 
the suit is not in fact a suit against the 
state. It may affect the interests of the- 
state, but the state is not a party and there- 
fore does not fall within the constitutional 
prohibition. If we are right in the views 
we have expressed as to the binding efficacy 
of the charter and grant to the railroad 
company, and the absolute nullity of any 
state law or constitution impairing its pro- 
visions, then the case stands thus: the de- 
fendants, officers of the state, are under- 
taking without authority of law to impair 
and deny the rights of the company, and to- 
inflict irreparable mischief upon it and 
threaten to continue this line of conduct. 
The law of the state granting the reservation 
of land to the company stands unimpaired 
and in full force; it is the expressed will 
of the state unrepealed and unchanged by 
any valid enactment, and these defendants 
without authority of law are undertaking 
to deprive the company of its rights under 
the law. The case of Dodge v. Woolsey, 
supra, was a bill in equity filed by Woolsey 
to restrain an officer of the state of Ohio 
from collecting taxes which he alleged to be 
due the state. The complainant complained 
that the bank in which he was a stockholder 
was not liable to pay the amount of taxes 
claimed by the officer. The officer was act- 
ing under what purported to be a law of the 
state prescribing his duties, and the taxes 
when collected, would in part be the prop- 
erty of the state. The state was thei-efore 
directly interested, and the officer had no per- 
sonal interest in the controversy; yet in that 
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case the court held that a stockholder had a 
remedy against indlTiduals in -whatever char- 
acter they professed to act, if the siih- 
ject of complaint was an imputed viola- 
tion of a corporate franchise, or the denial 
of a right growing out of it, for which there 
was not an adequate remedy at law. Sup- 
pose there had been no change in the policy 
of Texas respecting land grants to railroads; 
that in 1860, for instance, when this grant 
to the Memphis, El Paso and Pacific Kail- 
road was admitted on all hands to be in full 
force, the governor and commissioner of the 
general land office had undertaken to locate 
certificates upon this railroad reservation, 
could there be a doubt that they might have 
been restrained at the instance of the com- 
pany, and that a suit instituted for that pur- 
pose would not have been a suit against the 
state, but a suit against the officers? Ac- 
cording to the view we take of this case, that 
is precisely the predicament in which the 
matter stands. The officers are acting with- 
out sanction of law, in violation of law, to 
the injury of the rights of this company; 
and while the state may derive advantiage 
from the illegal acts of her officers, as Ohio 
would have done from the collection of any 
illegal tax, yet a suit against the officers can- 
not be, in any just sense, considered a suit 
against the state, nor falling within the pro- 
hibition of the federal constitution. 

Numerous cases might be cited where the 
officers of a state have been restrained from 
acting by injunction in matters directly af- 
fecting the interest of the state, and the ob- 
jection has never been sustained that such 
suit was an action against the state. Os- 
born V. Bank of U. S., 9 Wheat [22 U. S.] 
738, was a bill in equity, praying for an in- 
junction against the auditor of the state of 
Ohio to restrain him from the collection of 
a tax alleged to be illegal, and precisely the 
same objection was taken to the jurisdiction 
of the court as the one we are now consider- 
ing, namely: that it was a suit against the 
state of Ohio, but the court said: "It may, 
we think, be laid down as a rule which ad- 
mits of no exceptions, that in all cases 
where the jurisdiction depends on the party. 
It is the party named in the record; conse- 
quently, the eleventh amendment, which re- 
strains the jurisdiction granted by the con- 
stitution over suits against states, is of neces- 
sity limited to those suits in which a state 
is a party on the record." The court held 
in that case, in substance, that the exemption 
of the state from suability was no objection 
to proceedings against its officers for exe- 
cuting an unconstitutional law. The au- 
thority just cited disposes of another ground 
of demurrer to the bill, namely, that the 
complainant is not competent to sue in this 
IOfed.cas. — 64 



court According to the Case of Osbom, we 
must look to the record, and the record alone, 
to determine the question of jurisdiction. The 
bill avers the complainant to be a citizen of 
New York, and the defendants to be citizens 
of Texas. This brings the case within the 
provisions of the constitution and judiciary 
act 

In Dodge v. Woolsey, Woolsey, the com- 
plainant "was a stockholder in a bank organ- 
ized under a law of Ohio, and Dodge, the 
defendant, was a citizen of Ohio. Yet, Wool- 
sey being a citizen of Connecticut, the juris- 
diction of the court was maintained. 

It is further assigned, as ground of demur- 
rer, that the creditors of the railroad com- 
pany and the parties applying for patents to 
land within the reservation are not made 
parties to the bill. The creditors are nei- 
ther necessary nor proper parties, because 
they are represented by the complainant, 
who is receiver. We do not think that the 
persons applying for patents are necessary 
parties to the bill. But if they were, it is a 
sufficient reply to the objection that they 
are not made parties, to cite the 4Sth equity 
rule: "When the parties on either side are 
very numerous and cannot, without manifest 
inconvenience and oppressive delays, be all 
•brought before it the court, in its discretion, 
may dispense with the making of all of these 
parties, and may proceed in the suit, having 
sufficient parties before it to represent all 
the adverse interests." The views now ex- 
pressed appear to us to dispose of all the 
grounds of demurrer. We think the demur- 
rer is not well taken on any of the groimds 
assigned. It is therefore overruled at de- 
fendant's costs. 

pfOTB. This case was carried to the su- 
preme court by the defendants, and the decision 
was affirmed in an opinion by Mr. Justice 
Swayne. 16 Wall. (83 U. S.) 203. Mr. Jus- 
tice Hunt did not hear the argument or partici- 
pate in the decision. Mr. Chief Justice Chase, 
and Mr. Justice Davis, dissented upon the point 
of the nonsuability of a state, taking the ground 
that on the face of the bill it was apparent that 
the state of Texas was arraigned as a defendant. 
The majority of the court, however, in expressly 
affirming the doctrines in Osborn v. Bank of 
TJ. S., 9 Wheat (22 U. S.) 738, held that it was 
not proper to look beyond the record for a de- 
fendant, and that making a state officer a party 
does not necessarily make a state a party, al- 
though her law may prompt his action. The 
office and duties of a receiver were also discussed, 
and his power to sue in his own name fully af- 
firmed. 

[It was further held that the state of Texas 
herself, by plunging into the Civil War, had con- 
fessedly rendered it impossible for the company 
to fulfill the conditions of the charter in time, 
and *'we are clear in our convictions that under 
the circumstances a reasonable time for perform- 
ance had not elapsed when this bill was filed. 
That the act of incorporation and the land grant 
here in question were contracts, is too well set- 
tled in this court to require discussion,"] 
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GRAY et al. t. HAKPER et al. 

[1 Story, 574; 1 4 Law Rep. 334.] 

Circuit Court, D, Massachusetts. Oct. Term, 
1841. 

CosTBAcr OP Sale— CossTBUCTioN of— Evidence. 

1. Construction of a contract in relation to the 
sale of books. 

[Cited in Bell t. Golding, 27 Ind. 180.] 

2. Conversations between parties, at the time 
of making a contract, are competent evidence to 
show the sense, which they attached to a par- 
ticular term used -ii the contract. 

[Cited in Quarry Co. v. Clements, 38 Ohio St. 
592; Donley v. Tindall, 32 Tex. 43; CoHen- 
der v. Dinsmore, 55 N. Y. 210.] 

This was an action of assumpsit to recover 
the sum of $841.39, the balance of an ac- 
count, alleged to be owing by the defendants 
[John Harper and Brothers] to the plaintiffs 
[fiilliard. Gray & Co.], for sundi-y volumes 
of Sparks's American Biography. The plain- 
tiffs, in order to maintain their action, pro- 
duced in evidence the following agreement: 
"Boston, May 22, 1839. We agree to take of 
Ililliard, Gray & Co. any volumes of Sparks's 
American Biography, bound or unbound, that 
they may ship to us, within three months 
from this date, at the cost thereof, and pay 
for the same in six months from date of 
shipment Hax-per & Brothers." The plain- 
tiffs contended, that the cost of the books in 
question consisted of four items of expense: 
1st, paper; 2d, press-work; 3d, binding; 4th, 
amount paid by the volume to the owner of 
the stereotype plates to produce the books. 
To prove these items, they introduced in evi- 
dence a letter written by the plaintiffs to the 
defendants, as follows: 

"Boston, August 10th, 1839. Gentlemen:— 
On the 22d of ilay you agreed to take of us 
any volumes of Sparks's Amei-ican Biography, 
bound, or unbound, that we might ship to you 
within three months from that date, at the 
cost thereof; we have accordingly shipped 
this day, as pei* bill of lading, to your risk, 
the books, as per bill, and on the same sheet 
have given a statement of the cost of mak- 
ing the books, with the amount paid Mr. 
Sparks for copyright; but we have added 
nothing for interest, which we shall claim 
the right to add hereafter, if you dispute 
the correctness of our estimate, or way of 
making up the cost, according to a legal con- 
struction of your contract, that would make 
the cost to us as much as the paper. We 
have put in, also, a large lot of back-titles 
and over-sheets, for which we have made no 
charge; but we shall expect them to be re- 
turned to us, unless you will agree, that if 
any of the books we have heretofore sold 

1 [Reported by William W. Story, Esq.] 



should be found incomplete, that you will 
supply the sheets wanted without charge to 
us. We have charged a lot of heads, title- 
pages, and fac simile plates, at less tlian cost 
to us, they being valuable to you; but if not 
willing to pay the sum named, please return 
them to us. If we had time, many of them 
might have been placed in the volumes sent, 
consequently not so much deducted from the 
volumes, where they belong. But this is a 
small matter,— you may take them, or not, 
at that price, as you choose. Having com- 
plied with our part of the contract with you. 
we shall expect you to send us your note 
at six months from this date, for $1641.39— 
less .?25 for the plates, if you do not take 
them. Yours, respectfully, Hilliard, Gray & 
Co. Messi-s. Harper & Brothers, Booksell- 
ei-s. New York. P. S. You will find all the 
copper and steel plates, belonging to the 
work, in a bundle, in box No. 6." 

On the same sheet with this letter, was a 
computation of the cost of the American Bi- 
ogi*aphy, made up by the plaintiffs, each vol- 
ume separately, and specifying the number 
of volumes printed: 

Cost of 

No. of copies. Cost of paper. printing. 

Vol. 1, 2000 §255.50 $245.33 

500 53.40 24.00 

" 2, 2000 256.38 283.70 

500 60.40 23.40 

. " 3, 3000 328.50 279.70 

500 50.40 24.30 

" 4, 2000 259.30 281.67 

1000 128.45 140.83 

500 60.20 24.30 

" 5, 2500 295.43 118.45 

" 6, 1500 174.15 73.00 

500 53.40 21.60 

" 7, 1500 218.25 81.00 

" 8, 1500 195.75 78.00 

" 9, 1500 152.25 76.00 

" 10, 750 84.20 40.00 

750 84.20 40.00 



22,050 



$2709.97 
Paper, 
Binding, 
Printing fac similes, 

" portraits. 
Paper for fac similes, 

" " portraits. 


$1855.48 

2709.97 

2812.00 

304.50 

190.87 

52.20 

29.25 



$7960.27 
being 35,37-100 cents per volume. 
Vols. 1, 2, 3, and 4,— cost 

of paper, &e., $.3537 

Copyright paid Mr. Sparks 

on these volumes, .1250 $.4787 

883 vols., $421.59 

Vols. 5, 6, 7, 8, 9, and 10, 

— cost of paper, &c., $.3537 

Copyright paid Mr. Sparks 
on do., .2600 



2623 vols. $.6137 



3506 vols, 
being 57 cents per volume. 



1609.73 
$2031.32 



The account of the volumes sent was also 
contained in the same sheet, by which it ap- 
peared, that they had sent 3506 volumes, 
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bound, unbound, and in sheets; some witli 
and some without plates; among these there 
was not a perfect set, and 1600 volumes were 
imperfect The amoimt charged for thebooks 
was $1611.97; lot of portraits, title-pages, and 
fac similes, $25; 4 boxes, $4.42— $1641.39. 
The plaintiffs then produced the following let- 
ters: 

Harper to Gray: "New York, August 30th, 
1839. aiessrs. Hilliard, Gray, & Co. Gen- 
tlemen:— Your favor of the 10th instant has 
been received. Having several times, in per- 
son, demurred to your charges for copyright 
on the odd volumes of Sparks's American Bi- 
ography, we now do so formally, in writing, 
and at the same time propose leaving the 
question at issue between us to the arbitra- 
tion of disinterested men. We requested 
IXessrs. Folsom, Wells, and Thurston, some 
time since, to forward the volumes of the 
work, which ihey printed for us; but, as 
they have not done so, we take the liberty of 
asking you to request them to send them on 
without delay. Respectfully your obedient 
servants. Hai-per & Brothers." 

Gray to Harper: "Boston, December 9th, 
1839. Gentlemen:— In our last we requested 
you to send us your two acceptances of $800 
each, to balance the bill of Biography; but 
not hearing from you," and wanting that pa- 
per for imrnediate use, we have drawn on 
you for $800, through the bank, which we 
trust you will not refuse to accept, on account 
of our bill for Biography, as it is only part of 
the amount, and will not compromise you in 
the question in dispute between us. We have 
made the draft payable in March, instead of 
February, when the amount is due; and we 
hope you will not hesitate to accept it and 
send us another for the balance soon, and 
thus end this disagreeable affair without any 
more words on the subject Yours respect- 
fully, Hilliard, Gray, & Co. aiessrs. Harper 
& Brothers, New York." 

The plaintiffs upon these letters contended, 
that the only question left open was the ques- 
tion of copyright. They abandoned the claim 
for amount of copsright paid on the first four 
volumes. They then produced an agreement 
made between the plaintiffs and Mr. Sparks, 
for publishing the last sis volumes, by which 
it appeared, that the plaintiffs agreed to pay 
Mr. Sparks $650 per volume for the right of 
publishing 2500 of each of the said volumes, 
and the use of the stereotype plates. This 
agreement bore date April 26th, 1836. They 
also produced the receipts of Mr. Sparks for 
$650 for each of said volumes. The receipt 
for the last volume was dated November 
15th, 1838. They then called Charles Fol- 
som, who proved the price of printing to be as 
stated in the account rendered by the plain- 
tiffs. He also made the following statement 
of the number of volumes published, the time 
of publication, and cost and time of stereo- 
typing each: 
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The defendants admitted, for the purpose 
of this trial, that the cost of paper and bind- 
ing of said volumes was correctly charged in 
the plaintiffs' account The plaintiffs here 
rested their case. 

The defendants' counsel then opened the 
defence, and introduced the following evi- 
dence. 

(1) A deed of the copyright of the whole 
ten volumes, and the stereotype plates of the 
last sis: volumes, from Jared Sparks to Hil- 
liard, Gray, & Co., dated October 15th, 183S, 
and recorded November, 1838, for the con- 
sideration of $2400,— reserving to JIi*. Sparks 
the right of publishing the lives written by 
himself. 

(2) A deed of the copyright of stereotype 
plates of the whole ten volumes, from Har- 
rison Gray and Charles Brown to Harper & 
Brothers, dated May 22d, 1839, acknowledged 
June 27th, 1839, and recorded July 15th, 1839, 
—reserving to Mr. Sparks the same rights as 
the deed to Hilliard, Gray, & Co., and sub- 
ject to a contract made with Messrs. IPolsom, 
Wells, & Thurston, and a contract made with 
Marsh, Capen, & Lyon, by Hilliard, Gray, 
&Co. 

(3) A deed from the plaintiffs to the de- 
fendants, (which had been cancelled on ac- 
count of informality of execution,) dated May 
22d, 1839, of the same copyrights and plates 
as preceding, and in every respect like it, ex- 
cept that it was made and executed in the 
firm name of Hilliard, Gray, & Co., and con- 
tained no reference to the contracts with Fol- 
son, Wells, & Thurston, and Marsh, Capen, & 
Lyon. 

(4) The following correspondence between 
the parties: 

Harper to Gray:. "New York, June 29th, 
1839. Harrison Gray, Esq. Dear Sir:— The 
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deed of copyright for 'Sparks's American Bi- 
ography,' which you have substituted for the 
one, which I obtained froin you, when I made 
the purchase, is not satisfactory. At the 
time I received it of you, you promised, in 
the presence of Mr. Wells, that you would 
have another executed, with the individual 
signatures of your firm, if required, ily 
brother understood, that you declined giving 
such a deed; but I am in hopes, that he mis- 
understood you. Permit me, therefore, to 
inquire, whether you will, or will not, have 
such an instrument executed, without any va- 
riation, other than that of substituting the 
individual signatm:es of your house, instead 
of the general signature of your firm? Please 
let me hear your definite and conclusive deci- 
sion by return of mail, and m;ich oblige your 
ob't servant, F. Harper." 

Gray to Harper: "Boston, July 2d, 1839- 
Fletcher Harper, Esq. Dear Sir:— I duly re- 
ceived yours of the 29th, and must confess, 
that I am quite surprised at its contents. 
When your brother presented our deed, sign- 
ed by me for our firm, no objection was made 
as to a new one; my partner, Mr. Brown, 
who had never seen the paper before, sug- 
gested, that, as we had conveyed to you two 
contracts with Marsh, Capen, & Lyon, and 
Folsom, Wells, & Thurston, they should have 
been added or recognized in the contract or 
conveyance; and it was agreed to by yom* 
brother, and made part of the new convey- 
ance. Now, as this was an agreement with 
the senior partner of your house, and only 
recognizes the two contracts, which made 
part of the conti-act or conveyance to you, 
I cannot see, why you have any reason to be 
dissatisfied with it, and I would respectfully 
ask you to state, where it differs from our 
original agreement Respectfully, &c. H, 
Gray." 

Harper to Gray: "New York, July 9th, 
1S39. Harrison Gray, Esq. Dear Sir:— My 
brother Fletcher has just shown me a letter 
from you, in which you state, that I agreed 
to a change in the deed of copyright, which 
you gave him for Sparks's American Biogra- 
phy, In this you are mistaken, as I dis- 
tinctly informed you, that I had paid no at- 
tention to the subject of the contract, and 
did not feel myself at liberty to interfere 
therein; and it was entirely upon your rep- 
resentations, that all should be right and sat- 
isfactory, that I consented to the destruction 
of the original deed. Having since heard my 
brother's views, objections, &c., I now con- 
cur with him in opinion, that the present 
deed is not satisfactory, and such as under 
the circumstances it should be; and that you 
are bound in honor to execute the deed, as 
originally agreed upon between him and 
yourself. Hoping that you will not refuse to 
do so, I remain yours truly, James Harper." 
Harper to Gray: "New York, July 9th, 
1839. Harrison Gray, Esq., Boston. Deai- 
Sir:— I have yours of the 2d inst By the 
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annexed letter of my brother, you will at once 
perceive, that the ground you assumed, of 
there having been 'an agreement made with 
the senior partner of our house,' is not cor- 
rect Permit me, therefore, again to inquire, 
whether you will, or will not, fulfil the agx-ee- 
ment you made in relation to the original 
deed of copyright, which you gave me. 
Please let me hear from you by return of 
mail. Your ob't servant, F. Harper." 

Gray to Harper: "Boston, July 11th, 1839. 
Dear Sir:— Yom*s of the 9th, with your broth- 
er's of same date, is before me. I am more 
surprised at his letter than I was at your last, 
as 1 can prove all, I stated in my last that 
your brother cheerfully agreed to the change 
we made in the conveyance of the copyright, 
and read the same over carefully with our 
bookkeeper, after he had copied the original 
memorandum agreed upon; and I cannot see, 
why you, or he, or any one else, should be 
dissatisfied with it as I can prove by Mr. 
J. Brown, Ifhat you agreed to fulfil those con- 
tracts; and if you will refer to- the transfer 
of them on the back, you will find, that in 
Folsom, Wells, and Thurston's it was so ex* 
pressed; and you must be aware, that we 
could not legally give you a deed of the copy- 
right without reference to those conti*acts. 
And as I am unwilling to suspect, that you 
wish to have the deed with that omission, to 
make a question of your liability to fulfil 
those contracts, you will please inform us, 
as I requested in my last what you are dis- 
satisfied with, or send us the form of a deed, 
such as you want, and if not inconsistent with 
my agreement with you, and has reference 
to the fulfilment of those contracts, I have no 
doubt my partner will cheerfully sign it with 
me. Yom-s respectfully, Harrison Gray. 
Fletcher Harper, Esq., New York." 

Gray to Harper: "Boston, July 20th, 1839. 
Gentlemen:— When yom: Mr. James Harper 
was here, we gave him a letter to your house, 
with a list of the volumes of American Biog- 
raphy on hand, and proposed an exchange of 
vol. 5 for vols. 1, 2, and 3, to complete sets. 
If this is done, we must have the vols. 1, 2, 
and 3 immediately, or we shall not be able 
to complete the sets in season to answer our 
purpose, and the consequence will be, that 
we shall have a larger lot of odd volumes to 
send you, at a high price, according to the 
contract with us. Let us have your order, 
by return of mail, on Messrs, Folsom, Wells, 
& Thurston, for the volumes, according to our 
letter, and much oblige your ob't servants, 
Hilliard, Gray, &. Co. Messrs. Harper & 
Brothers, New York." 

Harper to Gray: "New York, July 23, 1839. 
Messrs. Hilliard, Gray, & Co. Gents:— Yours 
of the 20th instant is at hand. We are un- 
willing to comply with your request therein. 
You need not fear but that any 'contract' you 
have with us, whether at a 'high price' or low 
price, will be fulfilled to the letter. Respect- 
fully, Harper & Brothers." 
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(5) A copy of the agreement made for the 
purchase of the volumes of the Biography in 
the handwriting of the plaintiffs' clerk, in 
all respects like the one produced by the 
plaintiffs, except at the foot of the same was 
a memorandum of three acceptances of $2000 
each. 

(6) Three acceptances of the defendants, 
which they had taken up, for $2000 each, dat- 
ed May 22d, 1839, payable to the plaintiffs in 
six, nine, and twelve months. Also three ac- 
ceptances (taken up) for $S00, dated Decern* 
ber 9th, 1839, in three months. 

(7) The assignment from the plaintiffs to 
the defendants of the contract with Marsh, 
Capen, & Lyon, dated May 22d, 1839, and the 
contract with Folsom, WeUs, & Thm'ston, of 
the same date. 

Here the defendants rested their case. 

The plaintiff's then called Jared Sparks, who 
testified to the payments being made, as stat- 
ed in his receipts. John G. Roberts, who 
testified, that many of the volumes sent 
were deficient only in engravings, title-pages, 
and portraits. James Brown, who testified, 
that he was a secret partner of the firm of 
Hilliard, Gray, & Go. at the time of the trans- 
fer of the copyrights and plates to the de- 
fendants; that he recollected the transaction; 
* that he was present at Gray's store when the 
negotiation was going on between Gray and 
Fletcher Harper; that he understood, that 
the defendants had agreed for the copyright, 
plates, and all the odd volumes. He could 
not say, that the written contracts had then 
been signed. He did not recollect, that any- 
thing was said as to the cost of the odd vol- 
umes; something was said about completing 
of sets; the defendants were to fulfil the con- 
ti-act witli Marsh, Capen, & Lyon, and Fol- 
som, Wells, & Thurston. Witness could not 
state, what was said in regard to Gray's re- 
taining the plates for that purpose. They 
had some difficulty, but he could not state 
what, as his attention was not specially 
called to it at the time. Soon after. Gray 
and F, Hai-per came to the store of the wit- 
ness; they differed as to the details of the bar- 
gain, and came there to settle in some way 
or other. The difficulty was, what constitut- 
ed the cost of a volume. Gray wished to in- 
clude copyright. Harper thought it ought 
not to be included, as he had already pur- 
chased the copyright Harper offered to re- 
fer the question to me to decide; this, Mr. 
Gray declined. Witness did not hear Gray 
tell Harper, what the cost would amount to. 
He said the cost would be high. At the 
time of the last conversation, witness sup- 
posed the contracts had not been signed, as 
it was so soon after the first conversation. 
He did not, however, know, whether they had 
or had not then executed the contracts. 

The defendants Uien introduced the follow- 
ing note from the plaintiff: 

"Tremont House, 8 o'clock p. m.. May 24tb, 
1839. 1 called to see you, in hopes we should 
be able to settle the price of the volumes of 



Biography, If it is not correct to include the 
plates in the cost, something should be added 
for their use. At any rate, I think if you 
will stop until the afternoon train for Worces- 
ter, to-morrow, you and I can settle the ques- 
tion without the sin of giving any wine to 
referees for what we can settle ourselves. 
I cannot ship the books, until this question 
is settled. We shall lose the chance of selling 
them to others. Yours truly, H. Gray." 

Rand & Fisk, for defendants, contended: 
(1) That the plaintiffs' account, as made up 
by them, was erroneous upon their own prin- 
ciple. That all the volumes sent were print- 
ed from plates, and that in computing the 
cost, the plaintiffs had chai'ged for what is 
technically termed composition on the first 
four volumes. That the amount to be recov- 
ered by the plaintiffs, if the charge of copy- 
right on the last six volumes was correct, 
was §633.23. If the copyright was not in- 
cluded correctly, then the defendants had 
overpaid $49.75. That from the above sum, 
at all events, should be deducted the amount 
charged for the copies of the sixth and tenth 
volumes sent, which had been printed since 
the plaintiffs became proprietors of the copy- 
right and plates. (2) That the charge for 
copyright, or use of plates, was not to be 
reckoned as part of the cost of the books 
under the circumstances of this case. That 
whatever might be the true meaning of the 
terms "cost thereof," under ordinary circum- 
stances, under the circumstances of this case 
they could only include the "cost of making" 
the books. That the plaintiffs owned the 
copyright, and therefore stood precisely in 
the same position as the author, and he 
might as well include, what he had expended 
in writing the book, as the defendants could, 
in this case, include, what they had charged; 
and the plaintiffs might with equal propriety 
here include the cost of the stereotype and al- 
tered plates. That the sale of cop3Tight and 
plates having been made to the plaintiffs at 
the same time, or just prior to the making 
the conti*act for the books, it was most mani- 
fest, that the defendants never could have 
intended to pay the plaintiffs a second time 
for the copyright; that they could only have 
intended to mean, by the word costs, the 
cost of "making the book," and that the 
plaintiffs could not have intended any more, 
nor could they in justice recover any tnore. 
That the defendants having pin-chased the 
copyright and plates of the plaintiffs, were in 
fact doing the plaintiffs a great favor to take, 
at the cost of manufacturing, the odd and 
imperfect volumes, which they might have 
on hand after three months further sales. 
That the defendants' view of this matter 
was aided by the consideration, that, as they 
owned the copyiught and plates, they could 
produce the books for the simple cost of 
making them; and it could hardly be sup- 
posed possible, that they should be willing 
to pay for odd and imperfect volumes to the 
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plaintiffs twenty-six cents per volume more 
than what it would cost to produce them. 

John A. Bolles, for plaintiffs, contended, 
that the contract of the defendants for the 
pm'chase of the volumes of Biography, and 
the sale of the copyright and plates by the 
plaintiffs, were separate and independent 
contracts, as much so as though Oiey had 
been made with different persons. That 
from the evidence it was certain, that the 
plaintiffs had paid Mr. Sparks twenty-six 
cents per copy for each of the last six vol- 
umes, and that, therefore, the same was part 
of the cost to them, and to be included in 
the sum to be paid by the defendants. That 
it was certain, from the contract with Mr. 
Sparks, and the number of volumes publish- 
ed, that the plaintiffs had paid' Mr. Sparks 
thirty-seven cents per volume, and therefore 
were entitled to recover §959.4:1. That if 
they were precluded by the account render- 
ed by them from recovering beyond twenty- 
six cents per volume, they were entitled to 
recover ?674.18, the whole number of copies 
of the last six volumes sent by the plaintiffs 
to the defendants, being 2593. That the de- 
fendants, in their letter of August 30th, 1839, 
having excepted only to the charge for copy- 
right, were presumed to be satisfied with the 
order of cost as made up by the plaintiffs, 
and the sum paid by them was intended to 
apply to those items only. The plaintiffs 
farther contended, that from the last letter 
of the plaintiffs, inti'oduced in evidence by 
the defendants, it was to be presumed, that 
the whole question had been settled between 
the parties, and that the assent of the de- 
fendants to the charge for copyright was to 
be presumed therefrom. 

STORY, Circuit Justice (charging jury). 
It appears to me, that the words of the 
written contract, "at the cost thereof," ought 
to be consti'ued, *'all the cost of the copies," 
including the allowance to Mr. Spai'ks, un- 
less it is clearly made out in the evidence, 
that the parties, in the use of this language, 
adopted a different construction, and limited 
the "cost" to the mere expense of the paper, 
press-work, and binding. I do not think, 
that it is absolutely incompetent for the par- 
ties to show, from the conversations between 
them at the time of the making the conti-act, 
what was the sense, in which they then un- 
derstood the word "cost" as used in the eon- 
tract, as it is a word capable of a larger 
or narrower construction according to the 
subject matter, and the circumstances of the 
particular ease. Those conversations may 
be deemed a part of the res gestae, and thus 
may be referred to, as explanatory of the 
real intentions of the parties in the Tise of the 
word. It appears, however, that the parties at 
the very time differed as to the very point, 
whether the money paid to Mr. Sparks ought 
to be included in the "cost" or not; and there 
is no evidence to establish in direct terms, how 



the disputed item was settled between them. 
If the conti-act was signed after the dispute, 
it would go far to show, that the word "cost" 
ought to include the money paid to Mr. 
Sparks, since in its general meaning the 
word "cost" would certiiinly comprehend 
that expense. But the learned counsel for 
the plaintiffs insist, that the contract at the 
time of the dispute had been actually signed 
and completed; and if so, then every infer- 
ence of this sort is repelled. On the other 
hand, if the conti'act was not signed at the 
time of the dispute, it is singular, that the 
ambiguity should not have been removed liy 
the addition of some explanatory language. 
The whole point in the argument timis up- 
on this. The plaintiffs say, that "cost" in- 
cludes all the items of cost, there being no 
qualifying words to limit the meaning. The 
defendants, on the other hand, say, that this 
could not have been the intention of the par- 
ties, because the defendants had then purchas- 
ed all the stereotype plates from the plain- 
tiffs, and consequently could publish complete 
copies of all the volumes, instead of taking 
broken series, at the mei'e cost of the paper, 
press- work, and binding; and this is certain- 
ly true. If the purchase of these volumes 
had constituted a part of the original bargain 
for the purchase of the copjrright and plates 
for $6000, then it would be easy to see, that 
the taking of these copies at the enhanced 
IK'ice of the money paid to Mr. Sparks might 
have been included. But this consti'uction 
also is repudiated by the plaintiffs' counsel, 
who insists, that the bargains were independ- 
ent of each other. There is, therefore, gi'eat 
difficulty in arriving at a satisfactory con- 
clusion; and the jmy will decide the matter 
upon a close review of all the circumstances. 

The jm-y retired at half past one o'clock 
in the afternoon, and after remaining to- 
gether tmtil the opening of the court on the 
next morning, came in and stated, that they 
could not agree. The judge, upon their ap- 
plication, gave them some farther instruc- 
tions, and they again retired. At half past 
ten o'clock they again came into court, and 
said, that there was no prospect of their 
coming to any agreement, and they were 
then discharged. 
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GRAY et al. v. HULSHIZER et al. 

[13 O. G. 10.] 

Circuit Court, E. D. Pennsylvania. Jan. 17. 
1878. 

Patents — Infkixqement — ^Horse-Powers. 

[The Gray reissue. No. 1,322, for an improve- 
ment in horse-powers, hdd not mfringed.] 

Suit [by A. W. Gray, L. Gray, and A. Y. 
Gray against Daniel Hulshizer and Henry B. 
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Larzalere] for infringement of patent [No. 
15,693] granted to A. W. Gray, September 
9, 1856, for "improvement in horse-powers," 
reissued July 1, 1862 [No. 1,322], and extend- 
ed seven years from September 9, 1870. 

No "Written opinion delivered. The judge 
stated orally that, leaving other questions 
aside, he did not regard the proof of infringe- 
ment as satisfactory. 

M. D. Connolly, for complainants. 
Charles Howson, for defendants. 

jVIcKENNAN, Circuit Judge. And now, to 
wit, January 17, 1878, th\s cause having been 
brought to final hearing upon the pleadings 
and proofs, and counsel for the parties re- 
spectively having been heard thereupon, and 
the same having been duly considered by this 
court, it is hereby ordered, adjudged, and de- 
creed that complainants' bill of complaint 
herein be, and the same hereby is, dismissed, 
with costs to be taxed by the clerk of this 
court 



Case Ifo. 6,718. 

GRAY v. JAMES et al. 

[Pet 0. C. 39i; i 1 Kobb, Pat Cas. 120.] 

Circuit Court, D. Pennsylva.nia. April Term, 
1817. 

Patents— Infrisgejiest — Similaritt — Use op 
Improvements — Defective Specifications — 
Abandonment — Damages — Nail-Making Ma- 
chine. 

1. Action for the violation of a patent right. 
Where two machines are substantially the same, 
and operate in the same manner to produce the 
same kind of result, they must be in principle the 
same. 

[Cited in Whitney v. Emmett, Case No. 17,- 
585; Smith v. Pearce, Id. 13,089; Brooks 
V. Bicknell, Id. 1,944; Hogg v. Emerson, 6 
How. (47 IT. S.) 481; Stephenson v. Hoyt, 
Case No. 13,373. Followed in Nichols v. 
Harris, Id. 10,244. Cited in Teese v. Phelps, 
Id. 13,819; Rapid Service Store Ry. Co. v. 
Taylor, 43 Fed. 251.] 

[Cited in Tillotson v. Ramsay, 51 Vt 311.] 

2. If an invention for which a patent has been 
obtained, is improved by any person other than 
the patentee, the inventor of the original machine 
has no right to use the improvements, and the 
inventor of the improvements has no right to 
use the original machine, without the license of 
the patentee. 

[Cited in Reed v. Cutter, Case No. 11,615.] 

3. A patent "for an improvement in the art of 
making nails, by means of a machine which cuts 
and heads the nail at one operation," is not a 
grant of an abstract principle, nor is it the grant 
of the different parts of any machine; but of an 
improvement applied to a practical use, effected 
by a combination of various mechanical powers 
to produce a new result. 

[Cited in Wilson v. Rousseau, Case No. 17,832; 
Aiken v. Bemis, Id. 109.] 

4. It is not sufficient to invalidate a patent, 
that the specification is materially defective, un- 
less the patentee intended by concealment of 
parts of the machine to deceive; and where prac- 
tical mechanics are enabled to supply any omis- 

1 [Reported by Richard Peters, Jr., Esq.] 



sions in the specification, such an intention will 
not be presumed. 

[Cited in Whitney v. Emmett, Case No. 17,- 
585; Hogg v. Emerson, 6 How. (47 U. S.) 
482; Cutting V. Jlyens, Case No. 3,520; De- 
dericic v. Cassell, 9 Fed. 312; Webster Loom 
Co. V. Higgins, 105 TT. S. 588.] 

5. Quere: If in an action for the violation of 
a patent right, where the general issue has been 
pleaded, it is competent to the defendant to give 
in evidence that the machine is useless, and has 
been abandoned. 

6. After a patent is granted for an invention or 
discovery, the disuse of it by the patentee is not 
an abandonment of the rights of the patentee to 
the same, but they continue for fourteen years 
from the date of the patent, 

7. It is the duty of the jury, shoiild their ver- 
dict be in favour of the plaintiff in an action for 
the violation of a patent right, to find the actual 
damages sustained by the plaintiff, which the 
court will treble. 

[Cited in Allen v. Blunt, Case No. 217.] 

[Cited in Heckle v. Grewe, 125 111. 60, 17 N. 
E. 437.] 

[8. Cited in Whitney v. Emmett Case No. 17,- 
585, to the point that the want of utility may bo 
a good reason for not issuing a patent hut is no 
cause for avoiding it] 

This was an action [by Gray and Osgood 
against James, Odion, and Wilson,] for a vio- 
lation of the plaintiffs' patent right, for an 
improvement in the art of cutting and head- 
ing nails by one operation. The specification 
which is part of the patent, describes the 
machine to consist in an upright and per- 
manent jaw, and a moveable jaw, united by 
a pivot at the top, representing a vice; iii 
each jaw there is a cutter fixed, to nip the 
bar of iron to the size of the nail, a griping 
die to hold the iron, until the head is made, 
by what is called a set or heading die, which 
is placed below. The power which effects 
and completes this operation, is generated by 
a lever of the first order, passing through a 
mortice made in the standing jaw which acts 
upon a toggle or double joint connected with 
the moving jaw of the vice, which in its first 
movement compresses the jaws so as to cut 
the iron, and then as it is further depressed, 
forces up the set and completes the nail by 
heading it. This invention was made by 
Jacob Perkins, some time in the year 1798, 
who, on the 24th of July of that year, assign- 
ed his right to the same to Guppy and Arm- 
strong, to whom a patent* was granted the 
14th of February, 1799, and on the 14th of 
December, 1801, Guppy and Armstrong as- 
signed the patent to the plaintiffs. The ma- 
chine, which it was proved had been used by 
the defendants prior to the expiration of the 
patent to Guppy and Armstrong, was invent- 
ed by Jesse Read, who obtained a patent for 
the same in Februaiy 1807. It consisted of 
the two jaws of a vice, the one fixed and the 
other moveable, with cutters inserted in each 
for cutting off the iron, intended for the naU, 
and griping the heading dies for holding and 
heading it These jaws are united by a 
pivot below, in consequence of which, a lever, 
of the second order, is used to generate the 
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power, being forked and embracing the two 
jaws, whicli are compressed together by a 
Motion roller, fixed between the forts of the 
lever, wh'oh acts on an inclined surface of 
the moveable jaw. 

It was proved by witnesses that more than 
200 pounds of iron were made into nails by 
Perkins's machine which was erected by 
Guppy and Armstrong at their works at 
Amesbury; that for the want of machinery 
to force the piece of iron down into the grip- 
ing die, the machine would clog if an attempt 
were made to work it with rapidity, and on 
this account it would not make more than 
thirty or forty naUs in a minute; in conse- 
CLuence of this defect, it was altogether aban- 
doned by Guppy and Armstrong, and it did 
not appear that Perkins's machine had 
been ever used afterwards by any person. 
AH the defects in this machine were cured In 
Bead's. In the fatter there was a forcing 
slide, which instantly removed the piece of 
cut iron into the griping die and thus en- 
abled the machine to operate with ail the 
rapidity that it was capable of, insomuch 
that it has made in one working day to the 
amount of 1,500 pounds of nails, and up- 
wards of 200 nails in a minute. From the 
models of the two machines exhibited in 
court, it appeared that independent of the dif- 
ference in the positiou of the two machines, 
of the levers, the friction roller on the in- 
clined plane instead of the toggle joint and 
the forcing slide, there were others which 
gave to Read's a preference over Perltins's. 
For instance, in the former the dies were in 
contact nearly with each other and with the 
cutters; they are visible, can be easily taken 
out and shai-pened or otherwise repaired 
without taking the machine to pieces; where- 
as in Perkins's the dies were at such a dis- 
tance from the cutters, that the witnesses 
supposed the piece of iron might not al- 
ways fall regularly into the dies; and the 
cutters and dies being concealed in the jaws, 
they could not be taken out and sharpened 
and adjusted, but by taking the machine to 
pieces and wasting much time. It was prov- 
ed by many witnesses examined on the part 
of the plaintiffs, that the two machines were 
precisely the same in principle, and that 
from an inspection of the specification and 
drawing, they or. any artist skilled in nail 
machinery might make the machine. The 
defendants examined a number of witnesses, 
who stated that they considered the two ma- 
chines to be different in principle from each 
other, and that from the specification and 
drawings, they should not know the form of 
the cutters and dies, or where or how to fix 
them, as nothing in relation to their form or 
situation, positive or relative, is stated in the 
specification or appears in the drawings. 
The defendants produced a number of pat- 
ents, for cutting and heading nails at one 
operation, all prior to Perkins's discovery, 
with the specifications and drawings; but 
not a single witness was examined to ex- 



plain them, so as to show the principle on 
which they operated, nor did it appear in evi- 
dence, that any machines for cutting and 
heading nails, at one operation, had ever 
been erected or used prior to Perkins's; ex- 
cept that one witness said he had seen in the 
year 1797, a machine like Perkins's invenr- 
ed by Kodgers, which cut and headed nails 
at one operation, but no pai^ticular descrip- 
tion of it was given. 

It was contended by the defendants' coun- 
sel. First, that Perkins is proved not to 
have been the original inventor of this ma- 
chine. Second. That the two machines are 
entu'ely different in principle from each oth- 
er. Third. That the patent is for the whole 
machine, which comprehends the lever, and 
the other parts of the machine, of which it 
is agi*eed Perkins was not the inventor. That 
the patent therefore is broader than the in- 
vention, and is therefore void. Foui*th. That 
Perkins's machine was altogether useless, 
and was abandoned. Fifth. That the speci- 
fication is not suificiently precise within the 
words of the law. Bull. N. P. 77; 2 H. BL 
470, 463. 

"WASHINGTON, Circuit Justice (charging 
jury). Many defences have been set up to 
this action, each of which will require a 
distinct consideration. I shall derange some- 
what the order in which the points have been 
argued, and present first to the consideration 
of the jury, that which is involved in the 
general issue. First, it is denied that the de- 
fendants have at any time used the machhie 
for which a patent was granted to Guppy 
and Armstrong, It is not denied, that the de- 
fendants have used a machine for cutting and 
heading nails at one operation, but it is con- 
tended that that machine is different, not 
only in form, but in principle from the plain- 
tiffs' machine. 

What constitutes a difference in principle 
between two machines, is frequently a ques- 
tion of difficulty more especially if tne differ- 
ence in form is considerable, and the machin- 
ery complicated. But we think it may safely 
be laid down as a general rule, that where 
the machines are substantially the same, and 
operate in the same manner, to produce the 
same result, they must be in principle the 
same. I say substantially, in order to ex- 
clude all formal differences; and when I 
speak of the same result I must be under- 
stood as meaning the same kind of result 
though it may differ in extent. So that the 
result is the same according to this definition, 
whether the one produce more nails, for in- 
stance, in a given space of time than the oth- 
er, if the operation is to make nails. The ap- 
plication of this rule will be more obvious 
and better understood, by dissecting the ma- 
chine invented by Perldns, and afterwards 
the machine which the defendants have used. 
In the former, we find the two jaws of a 
vice, the one fixed and the other moveable 
on a pivot at the top, which connects them to- 
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setlier. In eadi of these jaws Is fixed a cut- 
ter, the use of which is to cut off from the har 
of iron as much as will be necessary to form 
the nail, which, being separated, falls by its 
own gravity into a die, which holds it by a 
firm gripe imtil the head is formed, by what 
is called the set or heading die. The power 
which produces this double operation, is a. 
lever of the first order, acting upon a toggle 
joint which compresses the two jaws, and 
consequently the cutters together and also 
raises the set, in such a manner as to 'head 
the naU. But the whole is performed by the 
same movement of the lever. It is impossible 
to describe the parts of the defendants' ma- 
chine, and its operation, without using the 
same expressions, except that his is inverted, 
the pivot of the vice being below, and a lever 
■of the second order embracing the jaws with 
a friction roller, acting on an inclined plane 
made on the moving jaw of the vice, instead 
of the lever of the first order, and the toggle 
joint. But it is In full proof, that these differ- 
•ences as to the lever and the friction roller, 
are the necessary consequences of the ma- 
■chine being inverted. Alter having made 
this compai'ison and ascertained the mode of 
operation by each machine, connected with 
the result of each, the jury can find little dif- 
ficulty in deciding whether they are the same 
in principle or not 

The witnesses have differed in opinion, as 
to the comparative merit of the toggle joint 
in Perkins's machine, and the friction roller 
in Head's. If their operation is precisely the 
••same, the difference in form does not amount 
to an invention of any kind. If the friction-roll- 
er is better than the toggle joint, which seems 
to be the opinion of some of the defendants' 
witnesses, then Head has the merit of having 
•discovered an improvement on Perkins's ma- 
-chine, and no more. If the jury should be 
of opinion, that the parts of the two ma- 
chines which I have noticed are the same in 
principle, and that each win by the same op- 
eration cut and head nails; then it will fol- 
low, that the forcing slide, the proximity of 
the cutters and dies to each other, the bal- 
ance wheel, and some other additional parts 
in Read's machine, which give it a great and 
acknowledged preference over Perkins's, are 
merely improvements, but do not change the 
principle of the machine. If improvements 
only, what is the legal consequence? Most 
clearly this and no more: that Perkins and 
tliose claiming under his patent, have no 
right to use those improvements without a 
license from the inventor. But on the other 
hand, neither Read nor any other person, can 
lawfully use the discovery of Perkins of the 
principal machine without a license fi'om 
him. The law wisely and with justice, dis- 
criminates between, and rewards the merit 
of each, by granting an exclusive property 
to each in his discovery, but prevents either 
from invading the rights of the other. If 
then the jury should be of opinion, that the 
two machines are the same in principle, it is 



no defence for the defendants for using Per- 
kins's discovery, that they have improved it, 
no matter to what extent. 

The next objection made to the plaintiffs* 
right of recovery is, that the plaintiffs' patent 
is void, for the following reasons: 

First. Because Perians was not the original 
inventor. It is insisted, that the patents 
which have been read, show that machines 
for cutting and heading nails at one operation, 
had been discovered prior to the discovery 
oy Perkins. Whether this be so or not, this 
com-t feels itself incompetent to decide. No 
explanation of those machines has been given, 
and we cannot from the specifications and 
drawings which accompany these patents, 
form the slightest idea of their structure, 
operation or result It will be for the jury 
to examine these papers and decide for them- 
selves. It is however not unworthy of re- 
mark, that in addition to the circumstance, 
that no explanation of those machines has 
been given to the jury, it does not appear that 
any one of them was ever put into operation. 
As to Kodgers's machine, there is but one wit- 
ness who gives evidence respecting it, and 
that in a very imperfect manner. It is not 
mentioned in the notice of special matter to 
be given in evidence, and although this af- 
fords no sufficient ground for rejecting the 
evidence, it furnishes a reason why the de- 
fendants should be expected to lay before 
the jury, a satisfactory explanation of the 
principles of that machine, and the manner 
in which it operated. Upon the whole, the 
jury, after examining carefully the evidence 
given in support of this objection, will apply 
to it the same rule which the coml has laid 
down under the former head, for testing the 
similarity between Perkins's and Bead's ma- 
chines, and will be governed by it 

Second, The next reason assigned against 
the validity of the plaintiffs' patent, is, that 
it is too broad; or if not so, that the patent 
is for a principle merely- The court is of 
opinion, that there is not the slightest founda- 
tion for this objection. The patent is sup- 
posed to be for the machine itself, which is 
composed of parts which have long becomie 
public property. This is not the fact The 
patent is for an improvement in the art of 
making nails, by means of a machine which 
cuts and heads the nails at one operation. 
It is therefore not the grant of an abstract 
principle, nor is it the grant of the different 
parts of any machine; but of an improvement 
applied to a practical use, effected by a com- 
bination of various mechanical powers to pro- 
duce a new result. The lever, the vice, the 
cutters, the dies, &c. may be used by any 
person without a violation of the plaintiff's 
patent But they cannot be used in their 
combined state, to produce, by the same oper- 
ation the same result, which is the distin- 
guishing characteristic of the plaintiffs' ma- 
chine, without a license from the owners. 
If, indeed, Perkins was not the original in- 
ventor, then the plaintiffs' patent is void. 
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without inquiring wlietlier it is too broad or 
not But if the jury should be of opinion 
that he is the original inventor, then there is 
nothing in this objection. 

'^ The third objection made to the validity of 
^ the patent, is, that the specification is de- 
fective. The law declares that it must be 
full, clear, and explicit, so as to distinguish 
it from all other machines of the same kind, 
and to enable any person skilled in the art, 
of which it is a branch, to make and use the 
same. These expressions are very strong, 
and seem intended to accommodate the de- 
scription which the patentee is required to 
give, to the comprehension of any practical 
mechanic skilled in the art of which the 
machine is a branch, without taxing his 
genius or his inventive powers. Whether. the 
specification in this case be defective, within 
this interpretation of the law, must depend 
upon the evidence of the practical mechani- 
cians, who have testified on each side of the 
question, as well as upon the judgment of the 
jury. 

Those examined on the part of the plain- 
tiffs, have stated, that the position of the 
cutters and dies would necessarily be under- 
stood by any practical mechanic acquainted 
with nail machines, upon examining the 
specifications and drawings. This is denied 
by some of the defendants' witnesses. But 
if the jury should be of opinion, that the 
specification is materially defective, the ob- 
jection will not be sufficient to invalidate 
the plaintiffs' patent, unless they should also 
be satisfied, that the concealment of the cir- 
cumstances not described, was intended to 
deceive the public.2 What degree of evidence 
ought to be required to prove such fraudu- 
lent intention, must rest with the jury to de- 
cide. Positive evidence can seldom be ex- 
pected, nor is it necessary. The law it is 
true, requires that such intention should fully 
appear; but still it may be presumed from 
circumstances entirely to the satisfaction of 

• the jury, which would be sufficient to au- 
thorise them to find the fact. As if the parts 
concealed are so essential and so obviously 
necessary to be disclosed, that no mechanic 
skilled in the art could reasonably be expect- 
ed to understand the subject, so as from the 
description given to make the machine; it 
would be difficult to impute the omission of 
the patentee to a fair motive. But, this pre- 
sumption would seem to be much weakened 
in a case like the present, where so many 
practical mechanics have testified that they 
could not hesitate in supplying the omissions 
in this specification. With these observa- 

2 If the invention be specifically described in 
the patent, so as to distinguish it from what 
was before known, the patent is good, althougli 
the specification does not describe the invention 
in such full, exact, and clear terms, that a per- 
son skilled in the art or science, of which it is 
a branch, could construct or make the thing in- 
vented; unless such defective description or 
concealment, was made with intent to deceive 
the public. Lowell v. Lewis [Case No. 8,568]. 



tions, this objection is submitted to the juiy. 
The last objection to the plaintiffs' patent, 
is, that the machine is not a useful one, and 
that it was abandoned both by the inventor 
and his assignees. Whether this objection 
can, in an action for a violation of a patent 
right, upon the general issue, be made to the 
validity of the patent, may well be doubted. 
If true, it might afford a good reason against 
granting the patent as well as for repealing 
it on a scire facias, on the ground of the 
patent having issued upon a false suggestion. 
But, the defence is by no means involved in 
the general issue, which merely denies that 
the defendants have used the plaintiffs' ma- 
chine; nor does the 6th section of the law 
authorise the defendants to give it in evi- 
dence, on the general issue. They are there- 
fore not bound to give notice of such a de- 
fence under that section, and the consequence 
would be, that the plaintiffs could not fail 
to be surprised at the trial, with a defence 
which they could not from the general issue, 
anticipate. As to this however, no positive 
opinion is given. But, is not such a defence 
in the mouth of these defendants, totally ir- 
reconcilable with the act which forms the 
basis of the action? If the machine be use- 
less, it may fairly be asked, why do they 
use it? If they give the answer which has 
been given in this case by their counsel, that 
it was used with improvements which make 
it valuable, may it not be replied, that this 
proves that the original invention was useful? 
For, if that had not been made by some per- 
son, it is most obvious that the improvements 
could not have been made. If Perkins, or 
some other person, had not made the dis- 
covery which he did, can any person doubt 
that the present improved and valuable nail- 
machinery would be unlmown in the world? 
How then, can it be said with truth, that the 
original discovery was useless? It is con- 
tended that this discovery was abandoned. 
But after it was patented, no disuser of it 
could amount to an abandonment, so as to 
deprive Perkins or his assignees of their 
exclusive right to it for fourteen years. 
There is no doubt but that it went into dis- 
use in consequence of the subsequent im- 
provements; but this does not prove it to be 
useless, any more than it impairs the plain- 
tiifs' right to the original discovery. If the 
jury should be in favour of the plaintiffs 
upon these points, they will find for the plain- 
tiffs the actual damages sustained by them, 
by reason of the use by the defendants of the 
discovery to which they are entitled; which 
the court will treble. 

Verdict for 750 dollars single damages; judg- 
ment for the treble damages. 

[Two rules were subsequently obtained (see 
Case No. 5,719), one to show cause why a new 
trial should "not be awarded, the other, why judg- 
ment should not be arrested. In support of the 
first rule it was contended that the evidence 
showed that Perkins was not the original invent- 
or of the machine, and also lliat the damages 
were excessive. In support of the second it 
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was contended that tlie description of the patent 
in the declaration rendered it too vague, and that 
the breach was too generally stated. Both rules 
were discharged.] 



Case No. 5,719. 

GRAY et al. v. JAMES et al. 

[Pet. O. G. 476; i IRobb, Pat. Cas. 140.] 

Circuit Court, D. Pennsylvania. Oct Term, 
1S17. 

Patents — Improvement on Original Device — 

Declakation— Title— Specification 

— Oyer — ^Piiioritt. 

1. If a machine in the state in which it was 
first made, was so far inferior to other machines 
used for the same purpose as that it was of no in- 
trinsic value, yet if anotiier person superadd to 
the invention and remove its defects, the invent- 
or of the improvements derives no right to the 
original machine from having made it of value 
by addition to it. 

[Cited in Blake v. Smith, Case No. 1,502.] 

2. The declaration ought always to show a ti- 
tle in the plaintiff, and that with sufficient cer- 
tainty, and to set forth all the matters which are 
the essence of the action; without these, the 
plaintiff fails to show a right in point of law to 
ask the court for judgment in his favour. 

3. If the plaintiffs title depends upon the per- 
formance of certain acts, he most afiirm the 
performance of those acts. 

4. What defects are cured by verdict. 
[Cited in Kay v. Fredrigal, 3 Pa. St. 222; 

Richardson v. Farmer, 36 Mo. 46.] 

5. Where the declaration describes the plain- 
tiff's improvement in the words of the patent, it 
is not necessary, that the description of the ma- 
chine as stated in the specification, should be set 
forth. If the defendant require the specification 
in his defence, he may have it placed on the rec- 
ord by asking oyer of it. 

[6. Cited in Whitney v. Bmmett, Case No. 17,- 
585, to the point that the want of utility may be 
a good reason for not issuing a patent, but is no 
cause for avoiding it] 

[This was an action at law "by Gray and 
Osgood against James and others, for the 
violation of a patent right] 

Two rules were obtained, at the last term, 
to show cause why a new trial should not 
be awarded, and why the judgment should 
not be arrested. 

WASHINGTON, Circuit Justice. In sup- 
port of the first rule, the following reasons 
were assigned. First, that the verdict is 
against evidence and against the charge of 
the court, inasmuch as it was proved to the 
jury that Perkins was not the original in- 
ventor of the machine, for the use of which 
by the defendants, this action was brought; 
and secondly, because the damages were ex- 
cessive. 

First It is contended, that the priority of 
invention claimed by Perkins was disproved 
at the trial by the patents to Chandler, 
Garretson, Bigelow, Spence, and Read, all 
granted prior to the alleged discovery of Per- 
kins, for machines, which it 'is insisted are 
in principle substantially the same as Per- 

1 [Reported by Richard Peters, Jr., Esq.] 



kins's. As Chandler's machine has been se- 
lected by the defendants' counsel, as bearing 
the strongest resemblance to that which was 
the subject of this action, the observations 
of the court will be principally directed to 
that machine. This machine consists of a 
solid piece of iron, into which the under 
steel cutter is fixed. An iron lever, working 
in a steel socket at one end, in which lever 
the tipper cutter is fixed, and a spring fas- 
tened to it to throw it up after it Is forced 
down. The upper lever has also a side cut- 
ter screwed to it, for cutting off the rods at 
the same time that the die cuts and shapes 
the nail. The heading is formed by concave 
dies fixed in two side or horizontal levers, 
in the ends of which are mortices to receive 
a tenon fitted on the centre bolt, held firm 
by a pin;— springs to each of these levers, to- 
throw them back after heading the nail. 
The lever containing the upper cutter, is 
forced down by an axis in a shaft, cutting- 
the nails lengthwise of the rod, whilst hot, 
on the under cutter which holds them fast, 
while the side levers force up thq heading- 
dies, which action is by means of secondary 
levers, or by the axis of a wheel during the 
revolution of which the cutting and heading- 
levers are disengaged, at the same period 
the nails are pushed out hy springs, and the 
rods are pushed forward by hand in constant 
succession. 

Let us now compare this machine, as to its- 
component parts and mode of operating, with 
Perkins's machine. The parts of the former 
are, as has been stated, cutters fixed in a 
lever and a fixed piece of Iron. Concave- 
dies fixed in side levers for forming the head 
of the nail, with springs in both sets of lev- 
ers to open them after they have performed 
■their parts, and other springs to extricate- 
the nails. Secondary levers, or a wheel 
which in its revolutions disengages at th& 
same moment the cutting and heading levers. 
The manner in which It operates, is by for- 
cing down the upper lever so as to bring the* 
cutters into contact, and thus to cut and 
shape the nail. By the pressure of the hori- 
zontal levers containing the concave dies, 
against the sides of the cutters when closed, 
the head is formed, which action is per- 
formed by means of secondary levers, or by 
the axis of a wheel during Its revolutions r 
and the nails when thus completed are forced 
out by springs. The parts of Perkins's ma- 
chine are the jaws of a vice, the one fixed 
and the other movable, with cutters fixed in 
them, and a heading die In the moveable- 
jaw; a lever, with a toggle joint at the end 
of it to force the cutters together and also 
to force up the heading die at the same 
pressure of the lever. The manner In which 
it operates Is by the toggle joint, which, by 
the px'essure of the lever, forces the cufters 
together, so as to cut off the nail, whilst the 
lever, by an instantaneous but successive 
motion, forces up tlie heading die to com- 
plete tlie nail; the whole operation being: 
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-carried on during the same pressure of the 
lever. The two machines agree in the fol- 
lowing particulars: Each of them have cut- 
ters for separating the nail from the rod, 
and dies for forming the heads by pressure. 
Here the similitude ceases. The one has one 
lever, which is the gi'eat agent, by the power 
-of which, and at the same motion, the whole 
operation Is performed. The other has a 
lever for cutting, and levers for heading, 
which are put into operation by another set 
■of levers, or by the axes of a wheel. The 
latter requires, as appears by the specifica- 
tion, the aid of a machine which the other 
does not, that is, a blacksmith's furnace to 
heat the iron. This is certainly a very ma- 
terial difference, and we must suppose it to 
be indispensable, and without which the oper- 
ation could not proceed. But the important 
difference is in the mode of operating. Per- 
kins's machine makes the nail by one and the 
same pressure of the lever, Chandler's, so 
far as the court can perceive, effects nothing 
more by the pressure of the lever, than the 
■cutting of the nail rod; but, by what power 
the side or horizontal levers which form the 
head, are moved, does not appear, otherwise 
than as it is stated in the specification, to be 
by the action of what is called secondary 
levers, or the axes of a wheel during its 
revolutions. But, by what power are these 
secondary levers or wheel worked? This is 
not stated, and it is most obvious that it can- 
not be by the downward pressure of the first 
lever; and therefore it is reasonable to con- 
•clude, that some other power is used to act 
upon the secondary levers or on the wheel. 
In short, the court finds it impossible to dis- 
cover in what manner the complicated parta 
of this machine are worked, beyond the 
pressure of the lever which cuts the nail. If 
they act by means of some other power, it 
<:ertainly cannot be pretended that the two 
machines are substantially the same, and 
-operate in the same manner to produce the 
same result They are materially unlike in 
their parts, in their structure, and in their 
operation. The one operates upon cold iron, 
and the other, as stated in the specification, 
requires the aid of a furnace as an append- 
age. The one operates by means of a single 
power; the other by the aid of more than 
one power. Or, if this be not so, it behooves 
the defendants clearly to show the contrary, 
before the court can listen to a motion to 
set aside the verdict, on the ground that the 
two machines are substantially alike in prin- 
ciple. 

From the view which the court has taken 
of the other machines, and so far as we 
have found it possible to comprehend the 
numerous and complicated parts of which 
they are composed, more especially Garret- 
son's and Read's, we are of opinion, that 
the least exceptionable of them are open to 
the objections stated to Chandler's. The 
parts are different, the powers are either 
-different, or they are differently applied. 



and the modes of operating are dissimilar. 
In some, perhaps in all, the cutting and 
heading are distinct operations. In tv\'^o of 
them, the head of the nail is formed by con- 
cussion instead of pressui*e. In one of them, 
for want of the toggle joint, or something 
equivalent to it, the principle of gravitation 
is resorted to, and the vices are opened by 
weights. As to Rodgers's machine, it need 
only be observed that the jury were left to 
decide as to the existence, the form, and prin- 
ciples of it, upon the imperfect account giv- 
en of it by Howard, the only witness. No 
model, and no particular specification, was 
given descriptive of the parts of that ma- 
chine, their combination, and the mode of 
operating. It appears from the verdict, 
that the jury Wcere not satisfied with the 
evidence, either as to the existence of such 
a machine, or as to its resemblance to Per- 
kins's. It would iU become the court to 
say, that the jury decided this point impx'op- 
eriy, even if the inclination of our minds 
had been different, which it certainly was 
not. 

The next reason assigned for a new trial, 
is, that the damages given by the jury are 
excessive. I do not understand ^he objec- 
tion to be to the amount, provided . .u* plain- 
tiff was entitled to any thing beyond nom- 
inal damages. The argument is, that Per- 
kins's machine was acknowledged by him- 
self to be worthless, and that it was in fact 
thrown away as a useless thing, and was 
so considered by those who knew any thing 
of it; consequently, his assignees sustained 
no damage by the use which the defendant 
made of it. Now the premises may all be 
admitted, and yet the ai-gument terminate 
in what is called a non sequitur. Ore in the 
bowels of the earth would be of no value to 
the owner of the land, were it not that other 
persons can make it valuable by the employ- 
ment of skill, labour, and money, to render 
it so. It is not the intrinsic value of the 
thing itself, but its capacity to be converted 
into something which may be useful, that 
gives it value. Admit, for the sake of the 
argument, that Perkins's machine, in the 
form in which it came from his hands, was 
so far inferior to the common nail macliines 
then in use as to deprive it of all intrinsic 
value; still, if another person can superadd 
to that invention something which will re- 
move all its defects, and render it useful, it 
immediately becomes valuable, not on ac- 
count of its own qualities, but because of 
its capacitj' to receive the improvement and 
with its aid to become useful. The original 
discovery, and the improvement, became 
articles of traffic between the two discover- 
ers, as soon as the improvement was made 
which it was their mutual interest to give 
value to. Is the defendant's improved ma- 
chine valuable? This is admitted. But 
why is it so? Because he has availed him- 
self of Perkins's original discovery on which 
to ingraft his own, and without which his 
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own would have been useless to liimself and 
to tlie world. But how did he possess him- 
self of Perkins's discovery? By an unlaw- 
ful invasion of property to which Perkins 
was exclusively entitled. Had he, as he was 
bound to do, sought to acquire a title to this 
property by contract, is it to be believed 
tliat it would have been treated by the par- 
ties as of no value? It is obvious that it 
would not This course of reasoning is in- 
tended to show, that when it was stated by 
the court to the jury that the charge of 
worthlessness against Perkins's machine 
came with a bad grace from the defendant, 
who was making- so profitable a use of it, 
it was no answer to say that it is useful 
merely on account of the improvement 
which others had made to it; because, if it 
was useful in that respect, and without the 
original discovery the improvement could 
not have been made, it followed that the 
original discovery was useful and valuable. 
But the fact is, that Perkins's machine was 
proved at the trial to possess intrinsic value 
on the single ground of a saving of labour. 
Whether the value so proved justified the 
jury in finding the damages which they did, 
is a question of which that body were the 
proper judges upon the evidence laid before 
them, and the court sees no reason to find 
fault with their decision. 

The motion in arrest of judgment is 
grounded upon certain alleged defects in the 
declaration. The declaraHon states, that 
Jacob Perkins, having invented a new and 
useful improvement in the manner of manu- 
factiu-ing nails, &c. which had not been 
known or used before his application, &c. 
(and so averring a compliance with all the 
requisitions of the law previous to obtain- 
ing the patent^ and stating the assignment 
of his right to Guppy and Armstrong grant- 
ing to them the full and exclusive right and 
liberty of making, &c. the said improve- 
ment, &C.) then sets forth the assignment 
of Guppy and Armstrong to the plaintiffs; 
and the breach is, that the defendants, with- 
out the consent of the plaintiffs first had in 
writing, on a certain day and for a long 
time before and continually since, had used 
in numerous machines, the improvement 
aforesaid. 

It is contended, that the et cetera in the 
description of the discovery renders the pat- 
ent too vague, and that the material parts 
of the speci^cation ought to have been set 
out in the declaration, so as to leave no 
doubt as to the particular discovery for 
which the patent was granted, and for the 
violation of which this suit is brought. It 
is further objected that the breach is too 
generally stated. It may be laid down as a 
general rule, that a declaration ought al- 
ways to show a tiUe in the plaintiff, and 
that with convenient certainty. It ought 
to state all matters that are of the essence 
of the action, without which the plaintiff 
fails to show a right in point of law to ask 



for the judgment of the court in his favour. 
If his title depends upon the performance 
of certain acts, he must affirm the perform- 
ance of those acts. If enough is stated to 
show titie in the plaintiff, and with suffi- 
cient certainty to enable the court to give- 
judgment, but with less certainty than the 
case admitted of, and which for the purpose- 
of notice to the adverse party or otherwise, 
ought to have been stated, the defect is 
cured by the verdict The court will pre- 
sume that all such omissions were supplied, 
and obscurities explained, at the trial, by 
the evidence given to the jury. 

In this case, the plaintiffs' titie is founded 
on a patent to Guppy and Armstrong, grant- 
ing them an exclusive right to Perldns's in- 
vention of a new and useful improvement 
in the manner of manufacturing nails, &c, 
in the words of the declaration. The decla- 
ration contains aU the necessary allegations- 
to show that the patent was regularly 
granted, and the patent is designated by the 
terms which itself uses. It is true, that the- 
specification is referred to in the patent as 
part thereof, but that is merely descriptive- 
of the invention, and not of the patent. It 
is a matter of evidence to be used at the 
tiial, and if a sight of it be necessary to the 
defence, the defendant may have it placed 
on the record by asking oyer of it The 
court are of opinion, that the patent is de- 
scribed with sufficient certainty even upon 
a demurrer, and that the breach, if it be too- 
general in not stating the number of ma- 
chines used by the defendants, (a point not 
necessary to be decided,) is cured by the 
verdict, since it is fairly to be presumed 
that proof of the fact was given to the jury. 
Both rules therefore must be discharged. 

[The trial of this case, and the charge to the 
jury by Washington, Circuit Justice, can be 
found in Case No. 5,718.] 
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Mortgage — ^Wkit of Entrt. 

A mortgagee of a satisfled mortgage cannot 
maintain an action at law to recover possession 
against the mortgagor, or persons claiming un- 
der him, by the law of the state of Maine. 
[Cited in Hull of a New Ship, Case No. 6,859; 
Shipley v. Rangley, Id. 12,756; Leland v. 
The Medora, Id. 8,237; Brobst v. Brock, 10- 
Wall. (77 U. S.) 537.] 
[Cited in Martineau v. McColIum, 3 Pin. (Wis.) 
45G; Southerin v. Mendum, 5 N. H. 431; 
Robinson v. Leavitt. 7 N. H. 94; McMillan 
V. Richards, 9 Cal. 409; Hyams v. Bamber- 
ger (Utah) 36 Pac. 204; Mathews v. Light, 
40 Me. 396; Dyer v. Toothaker, 51 Me. 381.]' 

Writ of entry.— The cause was argued on 
special pleadings, setting up a defence, that 
the suit was brought on a satisfied mortgage. 

1 [Reported by William P. Mason, Esq.] 
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STORY, Circuit Justice. This is a writ of 
entry sur disseisin in common form. The 
pleadings, upon which at present I shall not 
stop to comment, set up as a principal bar 
to the recovery, that the title of the demand- 
ant is solely founded upon a safsfied mort- 
gage, the demandant being mortgagee, and 
the tenants, heirs or privies in estate of the 
mortgagor. It is unnecessary to consider, 
whether the mortgagee, after condition bro- 
ken, can maintain a general writ of entry 
sur disseisin, if the fact is specially pleaded 
in bar of the action. The early decision in 
the negative (Erskine v. Townsend, 2 Mass. 
493) seems upon good reason to have been 
recently overturned in the case of Green v. 
Kemp, 13 Mass. 515. But without express- 
ing any absolute opinion on this point, be- 
cause it is not in contestation between the 
parties, I proceed at once to that, which has 
been so ably and elaborately argued at the 
bar. The question is, whether after a mort- 
gage has been paid or satisflted, but the same 
has not been discharged by an acknowledg- 
ment of satisfaction in the registry of deeds, 
or by a release, the mortgagee can maintain 
a suit at law for the recovery and possession 
of the mortgaged premises against the mort- 
gagor and persons claiming under h".m. In 
the examination of this question the com't 
must be governed altogether by the state 
jurisprudence, for it is purely a point of local 
law; and the doctrines of the common law, 
and the decision of the judicial tribunals of 
other states, are no farther to be used, than 
as they may illustrate what is obscure, and 
furnish analogies to guide in what is un- 
settled on this subject in our own jurispru- 
dence. The view, which is taken of mort- 
gages in courts of common law is, in many 
respects, essentially different from that, wh ch 
attracts the attention of courts of equity. 
This circumstance will in some measure ac- 
count for the very different language held by 
eminent judges in discussing the subject at 
different times, and reconcile many of the 
apparent conti^arieties of opinion, which are 
found in the authorities. A judge at law 
sometimes deals with it in its most enlarged 
and liberal character, sti'ipped of its tech- 
nical and legal habiliments; and a judge 
in equity is sometimes obliged, in the admin- 
istiution of his duties, to follow out thfe doc- 
trine of law, and to contemplate it with 
much of its original and ancient strictness. 
"We all know, that after condition broken 
the mortgagee is considered at the common 
law as the absolute owner of the estate; 
but in equity the mortgagor is deemed the 
owner, and the mortgage itself a mere se- 
curity of the debt. When, however, we come 
to the doctrine of tacking mortgages, equity 
there looks to the law, and stays its hand 
upon that, which constitutes a legal objec- 
tion to relief. 



It does not appear, that before the pro- 
vincial charter of Massachusetts, in 1692, 
there was any remedy at law for the mort- 
gagor after breach of the condition; at least, 
I have not been able to trace any in the 
colonial ordinances. Immediately after that 
charter, provision was made for tlie erection 
of a high court of chancery, by the act of -1 
W. & M. c. 5; and again, in a more com- 
plete form by the act of 5 W. & M. c. 2G. 
These statutes would have afforded the 
means of effectual relief; but the equity 
jurisdiction not being relished in the prov- 
ince, these statutes soon fell, and every sub- 
sequent effort to establish a general court of 
chancery has proved abortive. The provin- 
cial act of 9 Wm. c. 48, § 3, directed, that 
upon satisfaction and payment of the mort- 
gage, the mortgagee should, at the request 
of the mortgagor, cause such satisfaction 
and payment to be entered in the margin of 
the record of such mortgage in the register's 
of&ce, and sign the same, which should "for- 
ever thereafter discharge defeat, and release 
such mortgage and perpetually bar all ac- 
tions to be brought thereupon in any court 
of record;" and in case of the refusal of the 
mortgagee to make and sign such acknowl- 
edgment, or otherwise discharge the mort- 
gage and release the estate, that statute gave 
an action against the mortgagee for all dam- 
ages for want of such discharge or release. 
Act 10 Wm. III. c. 68, further provided, that 
in real actions upon mortgage the judgment 
should be conditional, that the mortgagor, 
his heirs, &c. should pay the mortgagee &c. 
such sum, as the court should determine to 
be justly due therefor, within two montlas' 
time after judgpent, for discharging the 
mortgage, or that the plaintiff should recover 
possession of the estate sued for, and execu- 
tion be awarded for the same. And it was 
further provided, that where the mortgagee 
had entered into possession of the estate, the 
mortgagor should, upon tender of the money 
due, have a right to redeem the same at any 
time within three years after such entry, and 
that a biU in equity should lie in the courts of 
law for this purpose. Compare Actio Wm. III. 
c. 58, §§ 3, 4, and Act 12 Anne, c. 108, § 2,— 
Colony & Prov. Laws (Ed. 1814) 324, 402. 
These enactments continued in force until 
after the revolution, and are substantially 
incorporated into the existing statutes of Mas- 
sachusetts on the subject of mortgages. 
Judge Trowbridge in an argument on mort- 
gages, written by him before the revolution, 
and since published in the supplement of our 
reports, seems to have considered, that under 
the provincial statutes the estate of the mort- 
gagee was not divested by the mere fact of 
payment of the mortgage. "If," says he, 
"the mortgagor in fee pay the money at the 
day, on his entry he is in of his foi-mer es- 
tate. If he does not pay, yet by law he is 
impowered to redeem at any time within 
three years after entry for condition broken, 
by paying principal and interest, or tender 
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of it, but yet by mere enti-y and payment the 
mortgagor is not in as of his former estate, 
nor can he regain it, but by a reconveyance, 
or a judgment of the inferior or superior 
court, as judges in equity under the provin- 
cial law (10 Wm. III. c. 13), any more than 
in England without a reconveyance or the 
aid of chancery." 8 Mass. 563. The pres- 
ent case, however, is to be decided by the 
statute of Maine of -1821 (chapter 39) re> 
specting mortgages; 1 Me, St 1821, p. IM, 
c. 39, which in a revised form contains the 
substance of all the statutes of Massachu- 
setts made before the separation; and the de- 
cisions of the supreme court of the latter 
state giving a construction to these statutes 
are, therefore, of very high authority in the 
exposition of the statutes of Maine. By the 
latter it is enacted, that in all real actions 
on "mortgage, &c. the judgment shall be con- 
ditional, tliat if the mortgagor, his heir, &c. 
shall pay unto the mortgagee &c. such sum as 
the court shall adjudge due, within two 
months from the time of entering up judg- 
ment, with interest, then no writ of posses- 
sion shall issue,. otiierwise the plaintiff shall 
be entitled to his writ of possession in due 
form of la^v." Now, upon the plain terms of 
this enactment, it would seem diflBcult to 
doubt, that, if the mortgage were actually 
paid, no real action would lie by the mort- 
gagee for the estate. The judgment is to be 
conditional for the payment of the sum due, 
and no writ of possession is to issue, when 
that sum is paid. If upon the hearing, the 
com*t should adjudge, that nothing was due 
to *the mortgagee, how could he be entitled 
to the conditional judgment? The very form 
of the judgment supposes, that something is 
due, and the judgment for possession is ab- 
solute only, when tiiere is an omission of pay- 
ment of the sum found due. The proper con- 
clusion seems to be, that when nothing is 
due, when nothing remains to be paid, there 
can be no judgment^ even upon a confession 
of condition broken by the defendant, if the 
fact so appear to the court. And if so, why 
may not the same facts be pleaded directly 
in bar to the action? Surely, it will not be 
pretended, that the law authorizes an action 
to be maintained, where the court can render 
no judgment in aid of the demandant. 

But it may be said, that the statute sup- 
poses, that the action brought declares upon 
the mortgage itself, and is not, as in this 
case, a common writ of entry at the com- 
mon law. If this prove any thing, it proves, 
that the latter action ought not to be main- 
tainable at all upon a mortgage after breach 
of the condition, since it would defeat the 
statuteable judgment But as the present 
doctrine is in favoin: of such an action, there 
seems no reason, why the defendant may not 
show by special pleading, that the suit is, 
in faci^ founded on a mortgage, and thus 
entitle himself to the benefit of that judg- 
ment It would be difficult to establish, that 
the demandant might by the mere form of 



his action oust the other party of his rights; 
or that the court would be justified in giving 
a general judgment, when upon the whole 
record it appeared, that the suit was clearly 
upon a mortgage. It is supposed, however, 
that the language of other parts of the stat- 
ute controls the inference deducible from this 
provision. The allusion is to those clauses, 
which give a remedy by bill in equity to the 
mortgagor to redeem, when the mortgagee 
has entered and taken actually possession of 
the estate for the condition broken. In sucli 
cases, upon tender of the sum due, or other 
performance of the condition, the statute re- 
quires the mortgagee to restore the posses- 
sion and execute a release and quit-claim of 
the mortgage, or to cause satisfaction and 
payment to be entered in the margin of the 
record of such mortgage in the register's of- 
fice, and sign the same, which shall for ever 
after discliar'ge and "release such mortgage, 
and perpetually bar all actions to be brought 
thereupon in any court of record." Upon the 
refusal of the mortgagee a suit in equity 
may be brought, in which the court is au- 
thorized to proceed according to equity and 
good conscience, and to decree the party to 
restore possession and execute a release of 
the mortgage. The argument derived from 
this source is, that the provision supposes, 
that something more than payment is neces- 
sary to discharge the mortgage at law, since 
it requires the mortgagee to execute a release 
either by deed or in the margin of the regis- 
try;' and upon his refusal justifies a decree 
for a release. And in aid of this argument 
is drawn the provision of the Massachusetts 
act of 1783 (chapter 29, § 6), which gives a 
remedy by action on the case for damages 
against the mortgagee, when he refuses to 
execute such release after having received 
full satisfaction and payment This last pro- 
vision is omitted in the Revised Code of 
Maine, and stands repealed by its legislature. 
It loses somewhat of its force therefore in 
its present application. 

But the whole argument, giving it its full 
latitude, falls far short of the cogency, which 
is attributed to it In respect to the statute 
action on the case, it lies only for such 
damages as may arise from the refusal to 
discharge the mortgage after satisfaction; 
but it does not necessarily suppose, that such 
mortgage constitutes a legal title. The ex- 
istence of a satisfied mortgage may throw a 
cloud over a title to the injury of the owner, 
and may prevent a profitable sale. Tlie evi- 
dence of payment is liable to be lost, or 
may exist only in pais, and depend upon 
the testimony of witnesses, whose death may 
take place long before a legal presumption of 
satisfaction can arise. No person can be in- 
sensible to the value of a dear unincumbered 
title apparent upon the face of the public 
records; nor of the inconvenience of subject- 
ing purchasers to the unravelling of accounts 
between mortgagors and mortgagees. The 
law, therefore, may wisely require, that what 
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is charged upon the record should, when dis- 
charged, be evidenced by an instrument of 
as high verity, not only as a preventive of 
litigation, but as a security of title, even 
though the charge were extinguished at law; 
as equity sometimes orders instruments to 
be delivered up, upon which there would be 
a good defence at law, A construction of 
the statute quite as natm*al as that contend- 
ed for at the bar is, that it supposes the 
mortgage extinguished at law by payment, 
and means only to provide a remedy for 
damages sustained by the refusal of the mort- 
gagee to put an acknowledgment of such 
payment on record. 

As to the remedy in equity for the mort- 
gagor, it is observable, that the statute gives 
it only in case the mortgagor is out of pos- 
session, and the mortgagee is in possession 
after condition broken. I agree, that in such 
case the remedy for the mortgagor to obtain 
possession is solely in equity. So it was 
adjudged in Hill v. Payson, 3 Mass. 560, 
and Parsons v. Welles, 17 Mass. 419, and, 
in my humble judgment, with great proprie- 
ty. The plain reason is, that such is the 
remedy prescribed by the statute; and it is 
a very convenient and perfect remedy. But 
where the mortgagor remains in possession, 
he is not entitled to bring any bill in equity, 
for the statute does not extend to such a 
case. This defect has been supplied in Massa- 
chusetts by the statute of 1821 (chapter 85); 
but no similar one has been adopted in Maine. 
Unless, therefore, the mortgagor can resist 
a recoveiT by the mortgagee at law, he may 
be tm-ned out of possession, when nothing 
is due on the mortgage, against the plainest 
principles of justice, and be driven by a 
circuity of action to enforce his acknowledg- 
ed rights. If a cent only be due on the 
mortgage, the mortgagee can obtain no judg- 
ment at law in his suit, but a conditional 
one, and no possession at all if that cent is 
paid; and yet, if nothing is due, his rights are 
absolute, and he is entitled to an uncondi- 
tional surrender of the possession, I con^ 
fess I do not understand the reasoning, upon 
which such a distinction can be maintained. 
Nor am I prepared to give any construction 
to a remedial statute, which works such 
mischief, and is imsupported by its terms, 
\mless I am driven to it by authorities ab- 
solutely conclusive and obligatory. The 
statute provisions appear to me to be in per- 
fect harmony with each other, and each is 
just and appropriate for its own particular 
purpose. When the mortgagee seeks posses- 
sion after condition broken, he may sue at 
law, but he is not entitled to any judgment, 
except as security for the sum due on his 
mortgage; and that being paid, he has no 
right to possession. In other words, his title, 
upon payment, is barred at law. When the 
mortgagor seeks possession from a mortgagee 
in possession, he is confined to his remedy 
by bin in equity, because it is a more con- 
venient form to adjust the vaiious claims 



for improvements and disbm-sements, which- 
may exist between the parties, and ordinarily 
something remains due on the mortgage, the 
payment of which ought to precede the pos- 
session. As to the ascertainment of the sum 
due or paid on the mortgage, there is no- 
more dimculty in arriving at it by a com-t 
of law, when it is wholly paid, than when 
it is partially paid. And in eveiy case of a 
conditional judgment at law, this is an in- 
dispensable inquiry on the part of the court^ 
Let us now examine the authorities, which 
have been cited at the bar. If they speak 
a uniform language; if they give a uni- 
form construction, this court has nothing to- 
do but obey them. If, on the other hand, 
they express a diversity of opinion, or leave 
the question open for further inquiry, this 
court is at liberty to pursue that course 
which approves itself to its own judgment 
as the time intei-pretation of the statute. 
In Erskine v. Townsend, 2 Mass. 493, the 
court were of opinion, that after condition 
broken the mortgagee could have no other 
judgment but a conditional one. The au- 
thority of that case (as has been already 
stated) has been broken in upon; but it 
clearly shows the impression of the courts 
that if the mortgage was paid, there could 
be no judgment In Porter v. Perkins, 5- 
Mass. 233, where there was a mortgage, 
and judgment had been obtained on the at- 
tendant bond, and the judgment had been 
duly released, the com-t said, that the pai*ty 
by discharging the judgment, discharged 
with it the mortgage. In Gould v. Newman, 
6 Mass. 239, the com-t, arguendo, said, tBat 
the assignee of a mortgage was entitled ta 
his action to foreclose the mortgage and to 
have a conditional judgment, unless the 
judgment on the attendant bond was satis- 
fied. The same doctrine is implied in Taylor 
v. Porter, 7 Mass. 355. In Perkins v. Pitts. 
11 Mass. 125, Chief Justice Sewall hi deliv- 
ering the opinion of the court admitted, that 
in ordinary cases, where the contract was 
certain, payment after the day might be a 
good plea in a suit brought by the mort- 
gagees to obtain possession against the mort- 
gagor. In Inctes v. Leonard, 12 Mass. 379, 
the representative of the mortgagee sought 
to recover on a mortgage forty-two years 
after it was given; but the court were of 
opinion, that there was a presumption of 
payment from the lapse of time and othei* 
circumstances; and the case carries an im- 
plied acknowledgment, that payment would 
have been a good defence. In Pomeroy v. 
Winship, 12 Mass, 514, Chief Justice Parker 
intimates, though with caution, that the 
mortgagor, after payment, may resist the 
entry of the mortgagee to obtain a foreclo- 
sure. His language is, "The remedy in such 
ease must be in equity, or perhaps by resist- 
ing the entry of the mortgagee, when he shall 
attempt to foreclose by a suit, by showing 
actual payment of the debt secured by the 
mortgage." I lay no stress upon the Ian- 
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guage of the court in Darling v. Chapman, 
14 Mass. 101, as it prohably has reference 
to a suit for the land before condition brolten. 
Up to this period it may he asserted with 
some confidence, that the doctrine deducihle 
from the authorities, so far as it hears on 
this point, is uniformly in favour of the right 
of the mortgagor to resist at law any asser- 
tion of title by the mortgagee after satis- 
faction of his debt. But in Parsons v. 
Welles, 17 Mass, 419, air. Justice "Wilde, in 
delivei'ing the opinion of the court, intimates 
a eontrai'y opinion. That was not the point 
before the court, for the only question was, 
whether a mortgagor, after the entry of the 
mortgagee for condition broken, could upon 
payment of the debt, maintain any suit at 
law for the recovery of the mortgaged estate. 
It was held, upon principle and in conform- 
ity to prior decisions, that he could not But 
the learned judge, after reasoning upon the 
general question with great force, proceeds 
to say, "to this view of the subject it may 
be objected, that it enables the mortgagee, 
if he is so disposed, to vex and harass the 
mortgagor unreasonably. After receiving 
his debt, having no claim in equity and good 
conscience upon the land, but a mere legal 
estate, he may nevertheless expel the mort- 
gagor, or he may bring a vexatious suit 
against him and subject him to costs. TJie 
answer to this objection is, that the law can 
never be expected wholly to prevent injus- 
tice," &c. Now, while I entirely agree in 
the judgment of the court on the principal 
point, I must be permitted to add, that T do 
not perceive, that the objection stated has 
any real foundation in law, or any applica- 
tion to the case before the court. Assuming, 
that the remedy of the mortgagor was solely 
in equity, it surely created no hardship; 
and when the legislature gave a remedy to 
the mortgagor, it had a right to presoribe 
the form and the manner of pursuing it. 
For me, it is sufficient that the legislature 
has chosen to declare, that it shall be by a 
suit in equity. But tlie learned judge has 
contented himself with answering the 'objec- 
tion, without considering, whether it had 
any legal existence. I should be glad to 
know, what judgment for the mortgagee 
could be rendered upon a writ of entry con- 
sistently with the statute of 1783 (chapter 
22), where, upon the pleadings, his title is 
established to be by a mortgage, which has 
been satisfied by payment With great def- 
erence, it appears to me, that the objection 
should have been me4- with a denial of the 
right of the mortgagee to maintain any ac- 
tion in such a case. In the case of Vose v. 
Handy, 2 Greenl. 322, Mr. Chief Justice Mel- 
len, in his very elaborate opinion, declares, 
that where the debt has been paid, there is 
no reason in law or justice, why the mort- 
gagee should have any judgment whatever 
in his favour. I confess, that my own judg- 
ment goes along with his on this subject; 
and Snding no decision against the doctrine, 
IOfed.cas. — 65 



and no inconsiderable weight of opinion in 
its favour,! think it my duty to adhere to the 
plain sense of the statute, and to pronounce, 
that the plea of payment or satisfaction 
after the day is a good bar to any suit by 
the mortgagee after condition broken for 
possession of the estate. The prevailing doc- 
trine in New York seems to be in conformity 
with this view of the subject A mortgage, 
which has been paid, is there treated at law, 
as an extinguished title. Hitchcock v. Har- 
rington, 6 Johns. 290; Collins v. Torry, 7 
Johns. 278; Titus v. Neilson, 5 Johns. Ch. 
452; Runyan v. Mersereau, 11 Johns. 534. 
Without, therefore, adverting to the accu- 
racy of the pleadings, my opinion upon tlie 
point in controversy is, that a mortgagee can- 
not at law maintain a suit to recover the 
premises mortgaged after payment of his 
debt against the mortgagor, or any persons 
claiming under him. Upon the pleadings it 
sufficiently appears, that the debt has been 
extinguished. A payment of the judgment 
extinguished the principal debt, and no in- 
terest can accrue between the time of issu- 
ing the execution and the satisfaction of it 
The whole debt is gone by an entry of sat- 
isfaction on the execution, and does not re- 
vive in equity or law for such intermediate 
interest The district judge concurs in this 
opinion; and, therefore, judgment is to be 
entered for the defendants. 

It is proper to add, that this suit has been 
brought without any oppressive intent, and 
merely to give a surety for the debt of the 
mortgagor, who has paid it, the benefit of 
the mortgage. The mortgagee has no interest 
and expects no benefit He wishes only to 
aid the surety, so far as "by law he may. 
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Case No. 5,7S1. 

GRAY et al. v. liARRIMORB. 

[4 Sawy. 638; 2 Abb. (U. S.) 542.] i 

Circuit Court, D. California. Aug. 12, 1865. 

The Jurisdiction of Evekt Codkt Open to In- 

QDIHY — DiSTIICCTIOS MaDB IK THIS INQCIRT BE- 
TWEEN COUKTS OP SUPEKIOK AND ISFEBlOIt 

AuTHORiTr — Limitation upon Pkesumption in 
Favou of Judgments of Superior Courts — 
Service by Publication — Statutory Provi- 
sions TO BE Strictly Followed— The Statute 
of California— The Doctrine in Equity as to 
Absent Parties —All Members of a Copart- 
nership Indispensable Parties to a Suit — 
Invalidity op a Decree in such Case against 
A Partner not Properly Brought into 
Court. 

1. The jurisdiction of any court over either 
the person or the subject-matter, may be in- 
quired into whenever any right or benefit is 
claimed under its proceedings; and want of 



1 [Reported by L. S. B. Sawyer, Esq., and by 
Banjamin Vaughn Abbott, Esq., and here com- 
piled and reprinted by permission. The syllabus 
and opinion are from 4 Sawy. 63 >. and the 
statement is from 2 Abb, (U. S.) 542.] 
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jurisdiction will render its judgment unavail- 
able for any purpose. 
[Quoted in Stansbury r. Inglebark, 20 D. 0. 
136.] 

2. In making this inquiry the only differ^ 
ence recognized between courts of superior or 
general authority and courts of inferior or lim- 
ited anthority is, that with reference to the for- 
mer jurisdiction is presumed until the contrary 
appears; but with reference to the latter, juris- 
diction must be affirmatively shown by parties 
who claim any right or benefit under tteir pro- 
ceedings, 

[Cited in Gager v. Henry, Case No. 5,172.] 

3. The presumption in favor of the judgments 
of superior courts is limited to jurisdiction over 
persons within their territorial limits, and to 
proceedings in accordance with the course of the 
common law. Wherever it appears, either from 
the record or by evidence outside, that the de- 
fendants were at the time of the alleged service 
upon them, beyond the reach of the process of 
the court, the presumption ceases, and the bur- 
den of , establishing the jurisdiction over them 
is thrown upon the party who invokes the bene- 
fit of the judgment. So, too, the presumption 
ceases when the proceedings are not in accord- 
ance with the course of the common law. 

[Cited in Galpin v. Page, Case No. 5,206.] 
[Cited in Gibney v. Crawford, 51 Ark. 34, 9 
S. W. 312.] 

4. A statute authorizing a suit to be com- 
menced against a non-resident upon constructive 
service of summons by publication, is in dero- 
gation of the common law, and its provisions 
must be strictly pursued in order to sustain the 
judgment recovered. A failure to comply with 
any of its requirements will be fatal, unless 
cured by the voluntary appearance of the party. 

5.^ The requisites prescribed by the statute of 
California to obtain an order for the construc- 
tive service of summons in a civil action by pub- 
lication, and the proofs required to show such 
service, stated and considered in a cause involv- 
ing the rights of a purchaser under the judg- 
ment as against the defendant, suing after the 
reversal of the judgment to recover back the 
property sold under it. 

6. The general doctrine of courts of equity in 
relation to absent parties is, that if persons out 
of the jurisdiction are merely incidental to those 
of the parties before the court, then inasmuch 
as a complete decree may be obtained without 
them, they may be dispensed with. But if such 
absent persons are to be active in the perform- 
ance or execution of the decree; or if they have 
rights wholly distinct from those of the other 
parties; or if the decree ought to be pursued 
against them, then the court cannot properly 
proceed to a determination of tiie whole case 
without their being made parties; and the suit, 
so far at least as their rights and interests are 
concerned, should be stayed; for, to this ex- 
tent, it is unavoidably defective. 

7. All the partners, or their representatives, 
are indispensable parties to a bill filed to pro- 
cure a dissolution of the copartnership and an 
account. 

5. Where, upon a bill filed in a state court, 
to procure a dissolution of copartnership and an 
account, one of the partners is not a resident of 
the state in which the suit is commenced, and 
cannot be served with process therein, lie suit 
is defective and cannot proceed, unless service 
by publication is authorized by the law of the 
state, and is made in strict conformity there- 
with, or unless there is a voluntary appearance. 

[Cited in Cissell v. Pulaski Co., 10 Fed. 893; 
Martin v. Barbour, 34 Fed. 708.] 

Trial of issues by the court This was an 
action to recover the possession of land in 
San Francisco, and was brought by Matilda 



C. Gray and Franklina G. Gray (an infant 
suing by next friend) against Richard Larri- 
more and others. The facts immediately 
material to the decision are stated in the 
opinion of the court See, also, Gray v. 
Brignardello, 1 Wall. (68 U. S.) 627. 

Philip G. Galpin, for plaintiff. 

Williams & Thornton, for defendant 

FIELD, Circuit Justice. This was an ac- 
tion to recover the possession of certain real 
property situated within the city of San 
Francisco, and the rents and profits of the 
same whilst withheld from the plaintiffs. 
It was tried by the court witliout a juiy, pur- 
suant to a stipulation of the parties at the 
June term of 1S65. 

Both parties claimed title from the same 
source— from Franklin C. Gray, who died 
intestate in July, 1853, possessed of a large 
property, real and personal. Of the real 
property, the premises in controversy were a 
portion. The deceased left sm'viving him a 
widow, Matilda C. Gray, and a posthumous 
child, Franklina C. Gray, and by the statute 
of descents and distributions of California, 
they inherited his entire estate in equal 
shares. 

The defendants claimed title to the premises 
by virtue of a sale and deed, made under a 
decree rendered in an action in a district 
court of the state, to which the widow and 
child are alleged to have been parties. It 
was upon the validity of this decree, and 
consequent sale and deed, that the case turn- 
ed. The action in which the decree was 
rendered arose in this wise: In February, 
1854, William H. Gray, a brother of the de- 
ceased, instituted a suit in equity, in a dis- 
trict court of the state, against Joseph C. 
Palmer and Cornelius J. Eaton; who had 
been appointed administrators of the estate 
of Franklin C. Gray, and against the widow, 
Matilda, and one James Gray. Subsequently 
the child Franklina was made a party de- 
fendant. In his bill the complainant al- 
leged that a copartnership had existed be- 
tween "him and his brother since 1S4S, and 
that it embraced aU their business opera- 
tions and all their purchases of real propei'ty, 
although the titles were taken in the indi- 
vidual name of the deceased. The partner- 
ship stated was both universal and dormant, 
the interest of the complainant extending to 
one-third of all acquisitions of every kind 
and description of both copartners. The ob- 
ject of the bill was to settle up the affairs of 
the alleged copartnership and obtain a deci"ee 
for the one-third claimed hy the complainant 

In January, 1855, Cornelius J, Eaton, who 
had been a clerk of the deceased, and who, 
as administrator, was made a defendant in 
the above action of Gray, resigned his trust 
and instituted a suit in equity, in a district 
court of the state, against Palmer, the re- 
maining administrator, and against the 
widow and child. In his bill he also alleged 
that a copartnei-ship had existed between 
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himself and the deceased; that it commenced 
in January, 1851, and embraced all the prop- 
erty, both real and personal, of both, and all 
their business operations, and that his inter- 
est extended to one-fourth of the property 
possessed at the time, and of all future ac- 
quisitions. The object of the suit was to 
settle up the affairs of the alleged copartner- 
ship, and to obtain a decree adjudging to 
the complainant the one-fourth part of the 
estate claimed. 

The amendment to the bill in the suit 
brought by Gray, by which the child Frauk- 
lina was made a party, alleged that she was 
absent from the state, and resided with her 
mother at Brooklyn, in the state of New 
York. The bill ffled by Eaton averred that 
the child was not a resident nor a citizen of 
California, but was a resident and citizen of 
the state of New York, or of the District of 
Columbia. Service of summons upon her 
was therefore attempted by publication "in 
both cases. When, as was supposed, the 
service had been in tliis way effected, a 
guardian ad litem for the child was appoint- 
ed by the court in both cases. The appoint- 
ment was made in each case upon the peti- 
tion of the complainant The other defend- 
ants appeared by attorneys and answered. 

On the twenty-thkd of October, 1855, upon 
the stipulation of the guardian and the at- 
torneys of the other defendants, the two ac- 
tions were consolidated into one. Four days 
subsequently a decree was entered without 
trial, upon the consent and agreement of tiae 
parties. By this decree it was adjudged that 
a partnership had existed between Eaton 
and the deceased, which embraced all the 
property, real and personal, and all the busi- 
ness of both, and that in this partnership 
Eaton had an interest of one-fourth; that 
a similar copartnership had also existed at 
the same time between Gray and the deceas- 
■ed, in which Gray had an interest of one- 
third; that the latter copartnership was sub- 
ject to the copartnership of Eaton; and that, 
therefore, Eaton should first take one-fourth 
of the estate, and Gray one-third of the re- 
maining three-fourths, and that the other 
two-fourths should be equally divided be- 
tween the widow and child. By the decree, 
a reference was also ordered to a commission- 
er, to take and state an account of the busi- 
ness, profits, and property of the two co- 
partnerships, with directions upon the con- 
firmation of his report to sell all the propexiy 
of both, and upon the confirmation of the 
sales to execute proper conveyances to the 
purchasers. 

Upon the statement of the accoimts by the 
commissioner, the deceased was found large- 
ly indebted to each of his alleged copart- 
ners. Although Gray had been interested, 
as pretended, in one-third of the property 
and profits of a universal copartnership with 
his brother for nearly five years, and had 
been oftentimes pecuniarily embarrassed in 
transactions with other parties, and on one oc- 



casion, as late as March, 1853, had even bor- 
rowed money of his brother, on interest at 
the rate of three per cent, a month, he had 
been careful to preserve imtouched his pro- 
portion of the large sums and property ac- 
cumulated by the alleged copartnership, and 
therefore had refrained from drawing any 
moneys from the concern. The deceased, in 
the meantime, as counsel very pointedly ob- 
serve, ■ had spent the money of the alleged 
firm as freely as though it had been his own. 
Like prudential considerations appear to have 
governed, except in one instance, the conduct 
of the alleged partner Eaton during the pe- 
riod of two years and a half. It very natur- 
ally turned out, under these circumstances, 
upon the accounting, that the indebtedness 
of the deceased to both copartners for the 
excess over his share, drawn by him from the 
concern, was large. It was found to be so 
large that it absorbed the entire portion of 
the estate, which would otherwise have gone 
to the widow and child. Out of property In- 
ventoried in the probate court of San Fran- 
cisco at $237,000, there was nothing left for 
them. Indeed, the estate of the deceased 
was brought la "debt to these alleged uni- 
versal copartners ovei* $3,500. 

By a decree of the courts bearing date on 
the seventh of April; 1856, the report of the 
commissioner was confirmed, and a sale of 
the entire property, real and personal, of the 
alleged copartnerships, was ordered. Objec- 
tion was taken to the admissibility of this de- 
cree, but it was treated as properly in the 
case. The sale which it directed was made 
on the third of May, 1856. At that sale, the 
defendant, Larrimore, became the purchaser 
of the property in controversy, and subse- 
quently received a deed from the commis- 
sionei', and went into possession, and had 
continued in the possession and use of the 
premises ever afterward. The other defend- 
ants held under him. 

On appeal to the supreme court of the state 
the decree of the district court in the con- 
solidation action "was reversed, and it was 
held that the evidence presented did not war- 
rant the conclusion that a copartnership had 
existed between "William H, Gray and the 
deceased. The case was accordingly remand- 
ed to the district court, and afterward both 
suits were dismissed. 

The plaintiffs then brought the present suit 
of ejectment. The defendants relied, as al- 
ready stated, upon' the validity of the decree, 
in the consolidated action, for the sale of the 
premises, notwithstanding its subsequent re- 
versal. 

On the other hand, the plaintiffs insisted 
that the district court never acquired juris- 
diction of the .person of the child Pranklina 
by service of summons or by her appear- 
ance; and that in her absence as a party to 
the proceedings, no valid decree for the 
sale of the alleged partnership property could 
pass; in other words, that she was an indis- 
pensable party to the ascertainment of the 
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debts, and the settlement of the accounts of 
the alleged copartnership, and the sale of 
the property belonging 'to them. The ques- 
tions presented, then, were: "Was she 
brought before the court by service of pro- 
cess, or did she otherwise appear in the suits? 
And if she neither was sei-ved nor appeared, 
was it competent for the court to proceed 
with the suits in her absence? 

It is a familiar doctrine, that the Jurisdic- 
tion of any court over either the person of 
the defendant or of the subject-matter, may 
be inquired into whenever any right or bene- 
fit is claimed under its proceedings. The 
want of jurisdiction will render its judgments 
and decrees unavailable for any purpose. 
Borden v. Fitch, 15 Johns. 140; Williamson 
V. Berry, 8 How. [49 U. S.] 541. The doc- 
trine is as applicable to the proceedings of 
courts of superior or general authority as it 
is to courts of inferior or limited authority. 
The dififereuce between these courts in this 
respect relates only to the presumptions rais- 
ed by the law. With reference to courts of 
superior or general authority, jurisdiction is 
presumed until the contrary appears; but 
with reference to courts of inferior or lim- 
ited authority, the jurisdiction must be af- 
firmatively shown by parties who claim any 
right or benefit under their proceedings. 
Mills V. Martin, 19 Johns. 33; Bloom y. Bur- 
diet, IHill, 140. 

The general presumption indulged in sup- 
port of the judgments and decrees of the su- 
perior courts is, however, limited to jurisdic- 
tion over persons within their territorial lim- 
its; persons who can be reached by their 
process, and also over proceedings which are 
in accordance with the course of the common 
law. Whenever it appears, either from in- 
spection of the record, or by evidence out- 
side the record, that the defendants were at 
the time of the alleged service upon them 
beyond the reach of the process of the court, 
the presumption ceases, and the burden of 
establishing the jurisdiction over them is 
thrown upon the party who invokes the bene- 
fit or protection of its judgments and de- 
crees. So, too, the presumption ceases when 
the proceedings are not in accordance with 
the course of the common law. With refer- 
ence to such proceedings, the superior courts, 
though in other respects possessing general 
authority, exercise only a limited and special 
jurisdiction. 

In the bills of complaint in the two actions 
of Gray and Eaton, the absence of the infant 
Franklina from California, and her residence 
in another state, are alleged. The presump- 
tion of jurisdiction over her person by the 
district court is thereby repelled, and it re- 
mains for the defendants to show that by 
means provided by the statute in such eases, 
the jurisdiction was acquired. The statute 
substitutes, in cases of a non-resident and 
absent defendant, constructive service, by 
publication of the summons In place of per- 
sonal service; and it designates the facts 



which must appear to authorize an order for 
the publication, the period for which the 
publication must be made, and the manner in 
which such publication must be proved. The 
statute is in derogation of the common law, 
and its provisions must be strictly pursued. 
A failure to comply with any of the particu- 
lars stated will be fatal, unless cured by the 
voluntary appearance of the party. In the 
first place, to obtain the order it must ap- 
pear, by atfidavit, to the satisfaction of the 
court or the judge, that the defendant is at 
the time a non-resident, or absent from the 
state; and that the plaintiif has a cause of 
action against him, or a cause of action to 
the complete determination of which he is a 
necessary or proper pax*ty. Until these facts 
appear, not by the complaint, but by affida- 
vit, no order can be legally issued. "In 
granting the order," says the supreme court 
of the state in a recent ease, "the court or 
judge acts judicially, and can Know nothing 
about the facts upon which the order is to 
be granted, except from the affidavit pre- 
sented by the applicant There is no other 
way of bringing the fact of residence to the 
judicial knowledge of the court or judge."^ 
Ricketson v. Richardson, 26 Cal. 149, and Pr. 
Act, § 30. In the second place, the order 
must direct the publication to be made in a 
newspaper to be designated as most likels' 
to give notice to the defendant, and the pub- 
lication must not be less than three months. 
If the residence of the non-resident or absent 
defendant be known, the order must also 
direct a copy of the summons and complaint 
to be forthwith deposited in, the post-office, 
addressed to him at his place of residence. 
Pr. Act, § 31. And in the third place, proof 
of such service must be made "by the affi- 
davit of the printer, or his foreman or prin- 
cipal clerk, showing the same, and an affida- 
vit of a deposit of a copy of the summons in 
the post-office, if the same shall have been 
deposited. Id. § 32. 

Tested by these provisions of law, the pro- 
ceedings to secure sei'vice by publication, and 
the proof of publication, were defective in 
essential particulars: 

1. There was no affidavit presented to the 
court in either case when the order was ob- 
tained. The action of the court, so far as 
the record discloses, may have been taken 
in each case upon the verbal statement of 
the plaintiff or of his counsel. 

2. In the ease of Eaton v. Palmer [11 Cal. 
341] there .was no affidavit or other proof of 
publication; and in Gray v. Eaton [5 Cal. 
448] the affidavit does not show that the 
affiant Avas either "the printer, or his fore- 
man, or principal clerk." It merely de- 
scribes himself as being the clerk; it did not 
state such to be the fact This description 
was not a compliance with the requirements 
of the statute. The authorities are uniform 
on this point In the recent case of Stein- 
bach V. Leese, in the supreme court of the 
state, the precise question was considered 
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and determined. 27 Cal. 205. There the af- 
fiant described himself as principal clerk in 
the office of the newspaper In -which the pub- 
lication was made, but did not aver that 
such was his position in fact, and the court 
held that the affidavit was fatally defective; 
that by the statute the only persons compe- 
tent to testify as to the publication are the 
"printer, his foreman, or principal clerk;" 
and that the affiant is one of them, is of 
itself a substantive fact; which must be 
proved as such before the court can proceed 
to render judgment Staples v. Fairchild, 3 
Comst [3 N. XJ 43; Payne v. Young, 4 Seld, 
[8 N. Y.] 158. 

There was an attempt made to supply the 
omission of the affidavit, by evidence at the 
trial, that the affiant was in fact the prin- 
f ipal clerk of the printer; but such evidence 
was clearly inadmissible. The statute pre- 
scribes the character of the evidence which 
shall be produced, and by whom it shall be 
given. It is not sufficient that other proof 
equally persuasive and convincing may be 
offered. The statutory proof will alone suf- 
fice. 

If the omission could be remedied at all at 
this late day, which is very questionable, it 
could only be done by the direct action of 
the court to which the record belongs. It is 
not competent for this court to receive parol 
testimony to supply the omission. Noyes v. 
Butler, G Barb. 617; Lowry v. Cady, 4 Vt 506. 

The defects stated are decisive upon the 
question whether the district court ever ac- 
quired jurisdiction over the person of the 
infant, Franklina. As to her, the alleged 
record of that court is no record. The posi- 
tion urged by counsel, that the mother, as 
the natural guardian of the infant, had the 
right to appear for her without service on 
her, does not require consideration, for 'no 
such appearance was made or attempted. 
The guardian ad litem for the infant was ap- 
pointed upon the application of the plaintiff 
in each case. But were it otherwise the re- 
sult would be the same. There can be no 
appearance of the infant until a guardian ad 
litem is appointed, and no sucn appointment 
can be made until service on the infant is 
effected. Gray v. Palmer, 9 Cal. 63y. The 
appearance of the mother on her own behalf, 
or any request by her attorney for the ap- 
pointment of a guardian, could not dispense 
with the service. 

The infant not having been brought into 
court, the next inquiry is as to the effect of 
the proceedings and decree upon the interests 
of the widow, Matilda. The object of the 
two actions of Gray and Eaton, and of 
■course of the consolidated action, was, as 
already stated, to settle up the affairs of the 
alleged capartnerships and to obtain a dis- 
tribution of the effects and property of the 
copartners according to their respective in- 
terests. To these actions the deceased, had 
he beon living, would have been an indis- 



pensable party, their aim being to dispose of 
property the title to which stood in his name, 
and of which he was apparently the sole 
owner. Any decree therein distributing or 
settling the property without his p'resence 
would have been a nullity, a confiscation o? 
his rights without his day in court— a simple 
act of judicial usurpation. The same neces- 
sity which would have required the presence, 
of the deceased, had he been living, exacts 
the presence of those who, upon his death, 
became clothed with the title and apparent 
ownership of the property. To reach the 
property and give the court authority to in- 
terfere with it and divest the owners of 
their title by ordering a sale, it was neces- 
sai-y to establish the existence of the al- 
leged copartnerships, and that there were 
debts owing by them. Both of these facts" 
were essential to the jurisdiction of the 
court, and the foundation of the entire pro- 
ceedings. The establishment of either of 
them necessarily affected, to the same ex- 
tent, the interests of both the widow and 
child. If the copartnerships existed, they 
embrace the property claimed by both; they 
could not exist with reference to the inter- 
est which descended to the widow, and not 
also exist with reference to the interest 
which descended to the child. They em- 
braced the whole interest in the property, 
not an undivided interest Therefore no 
valid determination of the fact of copartner- 
ships could be made against the widow 
which would not be equally valid against the 
child; and if no valid determination could 
be made against the child, she not being 
brought into court, there could be none 
against the widow. The fact of copartner- 
ship being established, its operation upon 
the coportnership property was incapable of 
division or abridgment 

The same objections apply to the debts 
alleged to be owing by the copartnerships. 
If they were legally established, thsy ba-. 
come liens not upon the interest of the widow 
alone, but upon the entire property. 

The condusion which foUows from these 
views is, that the child, Franklina, was an 
indispensable pai-ty to any. valid adjudica- 
tion of the facts of partnership and debt, 
and consequently to any binding decree for 
the sale of the alleged copartnership prop- 
erty. 

The doctrine of equity, when some of the 
parties are out of the jurisdiction of the court, 
is well stated by Mr. Justice Story in his 
Equity Pleadings. Sections 81-83. After 
commenting upon the general rule that all 
persons legally or beneficially interested in 
the subject-matter of a suit in equity should 
be made parties, and stating an exception 
with reference to persons without the juris- 
diction, who cannot consequenty be reached 
by the process of the com't, the learned jus- 
tice says: "It is an important qualification 
ingrafted on this particular exception that 
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persons who are out of the jur!sJictioii, and 
are ordinarily proper and necessary parties, 
can he dispensed with only when their in- 
terests will not he prejudiced hy the decree, 
and when they are not indispensahle to the 
just ascei'tainment of the merits of the case 
before the court The doctrine ordinarily 
laid down on this point is, that when the 
•persons who are out of the jurisdiction are 
mei-ely passive objects of the judgment of 
the court, or their rights are merely inci- 
dental to those of the parties before the 
court, then, inasmuch as a complete decree 
may be obtained without them, they may 
be dispensed with. But if such absent per- 
sons ai'e to be active in the performance 
or execution of the decree; or if they hare 
rights wholly distinct from those of the 
other parties, or if the "decree ought to he 
pursued against them, then the court caimot 
properly proceed to a determination of the 
whole cause without their being made parties. 
And imder such circumstances, their being 
out of the jurisdiction constitutes no ground 
for proceeding to any decree against them or 
their rights or interests; but the suit, so far 
at least as their rights and interests are 
concerned, should be stayed; for to this ex- 
tent it is unavoidably defective. In many in- 
stances, the objection will be fatal to the 
whole suit" 

The case of a biU brought by one partner 
against several other copartners, one of whom 
was out of the jmrisdiction, praying for an 
account and dissolution of the copartnership, 
is given by Story, in illusti-ation of this last 
position, that the objection will sometimes 
be fatal to the whole suit, for "the absent 
partner," isays the justice, "would have a 
distinct and independent interest, and would 
seem to be an indispensable party, since the 
decree must affect that interest, and indeed 
would pervade the entire operations of the 
partnership." The case of Browne v. Blount, 
2 Russ. & M. 83, is also referred to as illus- 
ttating the same position. In that case a 
judgment creditor of one Blount had sued 
out a writ of elegit upon his judgment, and 
had filed his bill to reach certain real estates, 
which were vested in tnistees upon certain 
ti-usts, undei* which Blount was entitled to 
the rents and profits during his life. The 
trustees and certain parties interested under 
the trusts, and others having a charge upon 
the trust estates were made parties, but 
Bloimt was abroad, and had been for years 
previous to the institution of the suit, and 
was not therefore made a party. The court 
held that "Blount being the person whose 
interests were sought to be affected by the 
dea-ee, the suit could not proceed in his ab- 
sence." See in further illustration of the 
doctrines stated: Mitf. Eq. Pi. 31, 32; Inchi- 
quin v. French, 1 Amb. 33; Fell v. Brown, 2 
Brown, Ch, 276; Beaumont v. Meredith, 3 
Ves. & B. 180; Evans v. Stokes, 1 Keen, 32; 
RusseU T. Clark, 7 Cranch [11 U. S.] 98; 



Mallow V. Hinde, 12 Wheat [25 U. S.] 194; 
Fuller V. Benjamin, 23 Me. 2Jifi: Spurr v. 
Scoville, 3 Gush. 578. 

In Evans v. Stories, the bill was filed to have 
the affairs of a joint-stock company, which 
was a copartnership, wound up and settled 
under the decree of the com't, and accounts 
of the partnership property taken, and a sale 
of seme portion of the property made by the 
directors set aside, and it was held that all 
the members of the company, however nu- 
merous, must be made parties. "It is per- 
fectly obvious," said the master of the rolls, 
"that a suit, where all the accounts of the 
partnership are to be taken, and the rights 
of all the parties are to be determined, as 
between themselves, and under the various 
circumstances in which they stand in relation 
to each other, some of them, for instance^ 
having paid their calls, and others having 
omitted to do so, cannot he prosecuted in 
the absence of any of those parties." 

The ease of Fuller v. Benjamin is equally 
pointed. In that case four persons had. been 
copai-tners, two of whom had become In- 
solvent, and were out of the state; the suit 
was brought by one of the partners against 
the solvent member. On demurrer, for want 
of parties, the comt said: "In cases of pai't- 
nership it must be difficult, if not imprac- 
ticable, to proceed in equity without the pres- 
ence of all the copartners or their legal rep- 
resentatives. Each must be expected to 
have claims, either for services rendered or 
advances made, without the adjustment for 
which, it wiU be impossible to ascertain 
what may be due from or to the joint con- 
cern by each; or what just claim any one 
or more of them may have against any 
one or more of the ottiers. Until such an 
ascertainment shall have been made, It will 
be impossible to pass a decree, which shall 
be founded upon the principles of justice, 
as to their several rights." And again: 
"The plaintiff in this case would seem to 
be without remedy, either at law or in 
equity. In Story on Equity Pleadings (sec- 
tions 82, 83, 152, 218), it is clearly shown 
that a court of equity cannot take cogni- 
zance of a case in the predicament of the 
one here exhibited. Although the partners 
not present are insolvent, yet are they in- 
dispensable parties whose rights might be 
affected by a decree, and who must be pres- 
ent to be able to afford information as to 
their own claims in connection with those 
of the others, and if bankrupts, their as- 
signees should be made pai-ties." 

The condition of the alleged copartners. 
Gray and Eaton, might have been similar to 
that of the plaintiff in this last case— with- 
out relief either at law or in equity— had there 
not been a provision in the legislation of 
the state for securing service by publica- 
tion, upon the non-resident infant As they 
did not pursue the course pointed out by 
the statute, their present position with ref- 
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erence to the subsequent proceedings, and 
the decree rendered, is precisely what it 
■would have been if no such statute had ex- 
isted. The principle upon which the sev- 
eral cases cited proceed is fundamental, and 
underlies the administration of justice in 
all courts of equity. 

The conclusion which we have reached 
renders it xmnecessary to pass upon the ob- 
jection taten to the introduction of the de- 
cree of April 7, 1836. The decree has never 
been produced upon any previous trial of 
the actions brought by the widow and child; 
it is not embraced in the judgment roll of 
the consolidated action of Gray & Eaton; 
it did not form any portion of the record 
which was presented in that action to the 
supreme court of the state, or of the record 
in the recent action of ejectment of Gray 
against Brignardello, before the supreme 
court of the United States. For nearly nine 
years the original document, signed by the 
district judge, has lain unknown in the 
desk of the commissioner in this city. It 
appears also that subsequently, on the four- 
teenth of May, 1856, the decree was amend-, 
ed for some alleged want of conformity to 
the previous report of the commissioner 
and that a new decree was substituted In 
its place. It may well be doubted whether, 
under these circumstances, the decree should 
have been received in evidence; but, as 
stated, the question of its admissibility is 
rendered 'immaterial from the conclusions 
reached on other grounds. 

The tax deeds produced by the defendant 
Larrimore do not aid the defense. He was 
in possession of the premises at the time 
the taxes were levied, and the sales by the 
tax collector were made, and it was his 
duty to have paid the taxes. Moss v. Shear 
covers his case. 25 Cal. 38. Nor did the 
assessment roll for the years in which the 
taxes were unpaid show any valuation of 
the property. Hurlbutt v. Butenop, 27 Cal. 
50; Woods v. Freeman, 1 Wall. [68 TJ. S.] 
398. 

As to the rents and profits of the prem- 
ises since the defendant Larrimore went 
into possession, there is some conflict in the 
evidence. Our conclusion is, that the prem- 
ises have been worth to him since May 26, 
1856, $100 a month, and that amount will 
be found as the monthly rents and profits. 

The plaintiffs are entitled to a joint judg- 
ment against all the defendants for the pos- 
session of the premises in controversy, and 
the plaintiff,' Franklina, to a several judg- 
ment against the defendant, Larrimore, for 
one-half of the estimated rents and profits 
from May 26, 1856; and the plaintiff, Ma- 
tilda, to a several judgment against him for 
the remaining half of the rents and profits, 
commencing three years before the filing of 
the complaint in the present action— the 
rents and profits to be calculated in both 
cases up to this date. Galpin v. Page, 18 



(Case No. 5,722) GRAY 

Wall.^ [85. II. S.] 350; Id. [Case No. 5,206]; 
also Neff v. Pennoyer [Id. 10,083]. 

[NOTE. The validity of the decree of sale in- 
Tolving this estate, was furtlier discussed in a 
lengtiy opinion by Sawyer, Circuit Justice, in 
Case No. 5,205. The plaintifE in the action of 
ejectment there instituted was one Galpin, who 
had acquired such title to the premises in con- 
troversy as belonged to Matilda and Franklina 
C. Gray after the sale and conveyance made 
under said judgment, and the defendant was 
Lucy B. Page, the heir of the purchaser at the- 
sale by the commissioner. The court sustained 
the validity of the decree, and gave judgment 
for the defendant. Subsequently, in another 
action between the same parties to recover pos- 
session of the premises, Field, Circuit Justice, 
gave judgment for the plaintiff, substantially 
tli« same points being involved. Id. 5,200.] 
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GRAY V. LAWRENCE. 

[3 Blatehf. 117.] i 

Circuit Court, S. D- New Tork. Dec, 1853. 

CosTOJrs DcTiES— IsvoioE Fkioe— Usage— Potvek 

OF Secretakt op Treasdkt— Pkotest 

— ^Principal akd Agent. 

1. An invoice of Irish linens, as entered, car- 
ried out the prices in gross, with a credit under- 
written, '"deduct discount allowed for cash. 7% 
per cent." The invoice prices, with the allow- 
ance of such discount, gave the true market, 
value of the linens. The appraisers found the 
invoice to be correct, as made out, and did not 
appraise the linens according to their judgment, 
but, in obedience to circular instructions from 
the secretary of the treasury, valued them at 
the invoice prices less a discount of only 2% per 
cent., and duties were exacted on the remaining 
5 per cent. The usage of the trade was to make 
up invoices of linens at nominal prices, and re- 
duce those to the true market value by discounts 
or rebatements: Ecld, that, under the usage 
proved, the sum to which an invoice was re- 
duced by the rebatement, and not its gross sum, 
must be regarded as representing the real in- 
voice price. 

[Cited in jNIcCall v. Lawrence, Case No. 8,- 
672; Balfour v. Sullivan, 17 Fed. 233.] 

2. The secretary of the treasury had no legal 
power to direct the judgment of the appraisers 
in valuing goods, or in adding to or subtracting 
from the charges in invoices, for the purpose 
of determining market values, and the increase 
of the invoice 5 per cent, in amount, in the man- 
ner in which it was done, was without authority 
of law. 

3. An entry or protest made by an agent is, 
in law, made by his principal. Under Act Feb. 
26, 1845 (5 Stat. 727), which requires a protest 
to be in writing, and to be signed by the claim- 
ant of goods, a protest signed not by the claim- 
ant personally, but by his agent, is sufficient. 

[Cited in Waring v. Mayor of Mobile, 8 
Wall. (75 U. S.) 116; Herman v. Schell, IS 
Fed. 892.] 

This was an action [by George Gray] to re- 
cover back an excess of duties exacted by the 
defendant [Cornelius W. Lawrence], as col- 
lector of the port of New York, on several 

I [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.]- - - 
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invoices of Irish linens, consigned by the 
plaintiff to Bird, Gillilan & Co., his agents, 
and entered by them. The invoices carried 
out the prices of the linens in gross, with a 
credit underwritten, "Deduct discount allow- 
ed for cash, V/q per cent," and the plaintiff, 
by his agents, claimed to enter the goods at 
the prices less that discount, as being their 
true market value abroad. The collector, in 
obedience to circular insti'uctions from the 
secretary of the treasury, of October 29th, 
1S47, and August 7th, 1848, directing "that 
no discount be allowed on invoices of Irish 
linen beyond 2i^ per cent.," refused to allow 
the discount beyond 2^4 per cent., and char- 
ged duty upon the remaining 5 per cent. The 
consignees protested in writing against that 
exaction, "with only 2^ per cent oE," claim- 
ing that, under existing laws, they were en- 
tilied to enter the same with 7% per cent. off. 
It appeared, upon the proofs, liat the invoice 
prices, with ,the allowance of 7% per cent. 
rebatement, gave the true market value of 
the goods. It also appeared, that the apprais- 
ers declared the invoices to be correct as 
made out; and that the valuation reported 
by them was made in obedience to the order 
of the secretary of the treasury, and not upon 
an appraisal of the linens according to the 
judgment of the appraisers. It was proved 
to be the usage of the trade, to make up in- 
voices of linens at an arranged rate of prices, 
(in effect nominal), and reduce those to the 
true market value by discounts or rebate- 
ments. The defendant objected to the suf- 
ficiency of the protest, because it was not 
signed by the claimant of the goods personal- 
ly (Act Feb. 26, 1845; 5 Stat. 727), requiring 
the protest to be made in writing and to be 
signed by the claimant. 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

THE COURT held: 1. That, under the 
usage proved, the sum to which an invoice 
was reduced by the rebatement, and not its 
gross sum, must be regarded as representing 
the real invoice price; 

2. That the secretary of the treasury had 
no legal power to direct the judgment of the 
appraisers in valuing goods, or in adding to 
or subtracting from the charges in the in- 
voices, for the pui^ose of determining mar- 
ket values; and that the increase of the in- 
voices 5 per cent, in amount, in the manner 
in which it was done, was without authority 
of law; 

3. That an entiy or protest made by an 
agent is, in law, made by the principal, and 
that the act of 1845 did not necessarily im- 
pugn that general principle. Mason v. Kane 
[Case No. 9,241]. 

Judgment for 'the plaintiff for the amount 
of duties charged upon the 5 per cent, so 
added to the invoice, with interest from the 
time of payment. 
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GRAY et al. v. MECHANICS' BANK OF 
ALEXANDRIA. 

[2 Cranch, O. O. 51.] i 

Circuit Court, District of Columbia. July 
Term, 1812. 

BaXK ('HAKTEK— COSSTllL'CTIOS — DiKECTOES— 

Mandamus. 

Under the charter of the Mechanics' Bank 
of Alexandria, it is not necessary that the eight 
directors who are to be practical mechanics, 
should be in actual practice at the time of the 
election. 

Rule to show cause why a mandamiis 
should not issue to the directors of the Me- 
chanics' Bank of Alexandria, to admit the 
complainants as directors, in the place of Mr. 
Langdon, Mr. aicGuire, and Mr. TVeightman, 
who, it was alleged, were not practical me- 
chanics at the time of their election. The 
5th section of the charter of the 16th of May, 
1812, requires that "there shall be fifteen di- 
rectors, eight of which at least shall be prac- 
tical mechanics." 

C. Lee, for defendants, objected that tliis 
was not a case for a mandamus, although it 
might perhaps be a case for an information 
in the nature of a quo wan-anto. 

Mr. Taylor, in support of the authority of 
the court to issue the mandamus, cited 2 
Bsp. N. P. 661, 660; Anon., 2 Strange, 690; 
Rex V. Turkey Co., 2 Burrows, 1000; Rex v. 
Surgeons in London, Id. 892; Res. v. Barker, 
3 BiuTows, 1265; 5 Com. Dig. 22. 

THE COURT directed the complainants to 
suggest their case, and support it by affida- 
vits; and said they would consider it and the 
question of jurisdiction. 

Afterwards. THE COURT (nem. com.) was 
of opinion that it is not necessary that any 
of the directors should be in actual practice 
at the time of the election. They gave no 
opinion as to the jurisdiction. 



Case No. 6,724. 

GRAY et al. v. MUNROE et al. 

[1 McLean, 528.] 2 

Circuit Court, D. Ohio. July Term, 1839. 

Impkisonment of Debtous — Time op Operation 
OF Act Feb. 28, 1839— Bail. 

1. The act of the 28th February, 1839 [5 
Stat 321], which adopts the laws of a state in 
regard to imprisonment of debtors, gives imme- 
diate effect to such laws, as well in eases pend^ 
ing, as in those subsequently commenced. This 
law relates to the remedy, and does not impair 
the obligation of the contract 
[Cited in Brown v. Dillahanty, 4 Smedes & 
M. 713; McCormick v. Rusch, 15 lown, 
136; Willard v. Harvey, 24 N. H. 353; 
Baldwin v. Buswell, 52 Vt 61.] 
[See Beers v. Haughton, Case No. 1,230.] 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. John McLean, Circuit 
Justice.] 
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2. In a case where appearance bail had heen 
given, before the passage of the law, the defend- 
jxuts are not bound to give special bail, but may- 
be discharged on motion, on common bail. 

[Cited in Wilber v. Ingersoll, Case No. 17,- 
G32.] 

[This -was an action at law by Gray, Sber- 
Wood & Co, against Charles C. Slunroe and 
•others.] 

Mr. Switzer, for plaintiffs. 
Goddard & Converse, for defendants. 

OPINION OI" THE COURT. The capias 
which was Issued In this case, hears date 
the 5th February, 1839, and was served the 
1st March, ensuing, and appearance bail was 
given. A motion is now made to discharge 
the defendants on common bail. This motion 
is made under the act of congress of the 
28th February, 1839, which provides "that 
no person shall be imprisoned for debt in any 
state, on process issuing out of a court of the 
United States, where, by the laws of such 
«tate, imprisonment for debt has been abol- 
ished; and where, by the laws of the state, 
imprisonment for debt shall be allowed, im- 
•der certain conditions, the same conditions 
-and resti'ictions shall be applicable to the 
process issuing out of the courts of the Unit- 
ed States, and the same proceedings shall be 
had therein as are adopted in the comts of 
sugh state." By the act of Ohio of the 19th 
March, 1838 [3G Ohio Laws, p. 75], it is provid- 
-ed in the first section, "that no person shall he 
ai'rested or imprisoned on any mesne or final 
process, &c. except in certain cases." The 
exceptions are, proceedings for contempt, for 
crimes, misdemeanors or offences prosecuted 
l3y the state, judgments for fines, judgments 
against a public ofiicer or an attorney at law 
for monies received, or where an affidavit is 
made agreeably to the statute, &c. And an 
affidavit is required to be made before a 
•capias ad satisfaciendimi shall issue ona judg- 
ment This statute has never received a con- 
struction by the supreme court of the state, 
and it is understood to have been differently 
•consti'ued in different circuits of the common 
pleas. The imprisonment of the defendant 
is said to be a satisfaction of the judgment; 
but it is in fact a remedy given to enforce 
the payment of the judgment And when 
ihis remedy is taken away by a law abolish- 
ing imprisonment for debt, or by a proceed- 
ing under an insolvent law, the contract is 
not reached, nor its obligation impaired. 
The remedy only is affected, and the legisla- 
ture have a right to change this at their dis- 
ci-etion. The bail bond is a part of the rem- 
edy, and if its condition to surrender the de- 
fendant is afterwards made imlawful, the 
bail on principle and authority must be dis- 
charged. 14 East, 599; 5 Bin. 332; 4 Johns. 
407. In the ease of Beers v. Haughton, 9 
Pet [34 U. S.] 358, hereafter cited, the su- 
preme court say: "In order to clear the case 
«f embarrassment from collateral matters, it 



may be proper to state, that the recognizance 
of special bail, being a part of the proceed- 
ings on a suit and subject to the regulation 
of the court, the nature, extent and limita- 
tions of the responsibility created thereby, 
are to be decided, not by a mere examination 
of the terms of the instrument, but by a 
reference to the known rules of the court 
and the principles of law applicable thereto. 
Whatever in the sense of those rules and 
principles will constitute a discharge of the 
liability of the special bail, must be included 
within the pm-view of the instrument as 
much as if it were expressly stated." The 
rule under which the bail were dischar- 
ged in the above case, was adopted subse- 
quently to the recognizance of bail. The act 
of congress adopts the state law, and the 
question is whether an individual under this 
law is liable to be imprisoned, except on the 
conditions which it prescribes. No substan- 
tial objection is perceived to the mode in 
which the question is raised. The defendant 
has given appearance bail, and by the terms 
of his bond he is required now to enter 
■ special bail, or bail to the action. But he 
I asks tlie court to release him from this con- 
I dition on the groimd that as the 'law now 
stands he cannot be imprisoned for debt, ex- 
cept xmder proceedings different from those 
which have been had in this case. In this 
summary mode the point may be presented 
as fully as in an action on the bail bond, or 
in any other form. Indeed the bail are gen- 
erally discharged on motion, where there has 
been a surrender of the principal, or where 
such surrender cannot be made, relief is giv- 
en without making it 

In the case of Beers' v. Haughton, 9 Pet 
[34 U. S.] 358, the supreme court say, that 
the doctrine is clearly established that where 
the principal would be entitled to an im- 
mediate and imconditional discharge, if he 
had been sm:rendered, the bail are entitled 
to relief by entering an exoneretur without 
any surrender. And that where the law pro- 
hibits the party from being imprisoned at 
all, or where by the positive operation of 
law a sm'render is prevented, this doctrine 
must apply. But it is insisted that this writ 
having been legally issued, the marshal was 
bound to arrest the defendants and take bail 
notwithstanding the law which abolished im- 
prisonment That if imder this law the de- 
fendants shall be discharged on common bail, 
the plaintiffs are placed in a worse situation 
than if they had instituted their suit under 
the present law, as by it on making the af- 
fidavit required they would have been en- 
titled to bail. This writ was issued under 
the law which entitled the plaintiffs to bail, 
but it is not perceived how this can give ef- 
fect to that law, after it shall have been re- 
pealed. If the position contended for be cor- 
rect^ the law imder which a suit is commen- 
ced must regulate its future progress, though 
repealed. The law declares that there. shall 
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be no imprisonment for debt, except in the 
cases stated, and the pendency of a suit, be- 
fore the law took effect, is not within the 
exceptions. So far as regards the remedy, 
the legislature may alter the law, ■ in then* 
discretion, and unless they be excepted, the 
law operates as well on cases pending, as on 
those which may be commenced subsequent- 
ly. In the present case it is admitted that 
the plaintiffs in this, -or in any other cause, 
cannot take out a capias ad satisfaciendum 
on a Judgment without making the oath re- 
quired by the present law. And if in this 
respect this law is to govern, why does it 
not equally apply to bail? As the ease now 
stands, the plaintiffs are not entitled to a ca. 
sa. against the defendants, and under such 
circumstances, can they object to their dis- 
charge? It would seem to follow as a neces- 
sary consequence, if the plaintiffs cannot ar- 
rest the defendants on final execution, that 
they cannot require them to give special 
bail. And this is the principle laid down in 
the case of Beers v. Houghton [supra]. The 
plaintiffs may entitle themselves to a capias 
ad satisfaciendum on the judgment, but this 
depends upon a proceeding subsequent to the 
judgment It is not a right which neces- 
sarily follows the judgment, or grows out of 
the preliminary proceedings in the case. The 
statute requires bail to the action only on 
condition that certain facts are sworn to by 
the plaintiff, and this has not been done and 
cannot now be done, ia the present ease. 
The right to bail is cut off by the statute, 
and as regai'ds the present suit, stands as 
though no bail could be required in any case. 
No hardship or equitable considerations aris- 
ing out of the circumstances of the case, can 
alter the law. And its language wiU not ad« 
mit of the construction, as contended for, 
which shall limit the application of all its 
provisions to suits commenced subsequently. 
Effect can be given to some of its provisions, 
only, in suits subsequently commenced; but 
there are others which take immediate effect, 
and among them is the provision which abol- 
ishes imprisonment for debt. 

In the case of Satterlee v. Matthewson [13 
Serg. & R. 133, 16 Serg. & R. 169], the su- 
preme court of Pennsylvania decided that 
the lease set up by the defendant, under a 
Connecticut title, did not establish the rela- 
tion of landlord and tenant between the de- 
fendant and the lessor of the plaintiff, and 
consequently that the defendant might show 
a title in himself- Shortly after this de- 
cision, the legislature of Pennsylvania pass- 
ed a law declaring that the relation of land- 
lord and tenant should exist imder such a 
title as that under which the defendant en- 
tered, and the supreme court of Pennsyl- 
vania held this act to be valid and gave effect 
to it. And on the case being brought before 
the supreme court of the United States by- 
writ of error (2 Pet. [27 XJ. S.] 380), the law 
was not considered as impairing the obliga- 



tion of the contract, and the case was dis- 
missed. Now here is a case in which the law 
acted upon, and to some extent modified 
vested rights, and yet it was can*ied into ef- 
fect. But the law abolishing imprisonment 
cannot be said to disturb vested rights; for 
remedies are always subject to such modifi- 
cations as the legislature, in the constitution- 
al exercise of its powers, shall think proper 
to adopt The defendants will be discharged 
on common bail and an exoneretur may be 
entered. 
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GRAY V. MURPHY. 
[Cited in Galpin v. Page, Case No. 5,206. 
Nowhere reported; opinion not now accessible.} 



Case No, 5,726. 
gSay v. nationai/ steamship CO. 

[7 Reporter, 581.] i 

Circuit Court, S. D. New York. March 31, 
1879.2 

Equity Practice and Pleading — FedekalCodkts 
— Plea— Nox-JoiNDER— Nok-Residests. 

Where a plea of non-joinder is interposed and 
it appears that the parties omitted are not in- 
habitants of the federal district and do not vol- 
untarily appear, the plea will he overruled. 

Bin in equity. 

Henry Morrison, for plaintiff. 
John Chetwood, for defendant. 

BLATGHPORD, Circuit Judge. The sub- 
stance of the plea is, that it appears by the- 
biU that the plaintiff recovered a judgment 
against the National Steam Navigation Com- 
pany, that such judgment is unpaid, that 
William Rome and Charles E. Dixon are the 
liquidators of said company, that property of 
said company has been transferred in fraud 
of the plaintiff and of said company's credit- 
ors, and that the plaintiff seeks to have a re- 
ceiver appointed of such property as property 
of said company. The plea avers that the- 
said National Steam Navigation Company 
and the said Rome and Dixon ought to be, 
but are not made parties to the bill. The- 
bill avers that on the 16th of August 1S67, 
the National Steam Navigation Company, a 
corporation then existing under a statute of 
Great Britain known as the "Companies Act 
of 1862," William Rome and Charles Edward 
Dixon and the defendant then entered into- 
an agreement of which a copy is annexed to 
the bill, the defendant being a corporation 
existing under the same statute; that the- 
plaintiff on the 23d of June, 1868, recovered 
judgment in a court of this state against the 
Steam Navigation Company for $3,269.05, 

1 [Reprinted by permission.] 

2 [Affirmed in 115 U. S. 116, 5 Sup. Ct 1166.} 
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wMch is now vested in lier; that the said 
National Steam Navigation Company dis- 
posed of its property to the defendant in this 
suit in fraud of the rights of the plaintiff by 
transfeiTing to the defendant certain steam- 
ships; that the National Steam Navigation 
Company, from August 16, 1867, was engaged 
in winding-up under said act, and that on 
the 12th of July, 1870, it accomplished and 
terminated its winding-up, and on that day, 
under said acf^ filed a return of final winding- 
up with the registrar of joint-stock com^ 
panics. The bill prays for an appointment 
of a receiver of said property and for its 
sale and the payment of the plaintiflE's judg-. 
ment out of its proceeds. The agreement 
of August 16, 1867, shows that the National 
Steam Navigation Company was to be wound 
up voluntarily as and from the 15th of 
August, 1867; that Rome and Dixon of Liver- 
pool, in England, merchants, were appointed 
liquidators for the purpose of winding up its 
affairs and distributing its property; that 
all its business and property were to be trans- 
ferred to the defendants in this suit, and 
that the latter was to assume the liabilities 
of the National Steam Navigation Company. 
, It is provided by section 737 of the Revised 
Statutes that the non-joinder of parties who 
are not inhabitants of, nor found within the 
district in which the suit is brought, and do 
not voluntarily appear, shall not constitute 
matter of abatement or objection to the suit 
The plea in this case does not aver that the 
National Steam Navigation Company, or 
Rome or Dixon, is an inhabitant of or can be 
found in this district It does not allege 
that they are willing or desire voluntarily tq 
appear. It does not allege that tlae company 
is still in existence, or that Rome or Dixon 
Is still living. The bill shows that Rome and 
Dixon, when living, resided in Liverpool, in 
England, and that the company was a British 
corporation. No allegation is made in the 
plea that this court can acquire jurisdiction 
of them or of the company, by the service of 
any process. The bill does not state a case 
within section 738 of the Revised Statutes. 
The suit is not made by the bill one to en- 
force a lien or claim against property in this 
district Under section 737 this court could 
proceed to adjudicate the suit between the 
parties before it, even though the parties al- 
leged by the plea, to be necessary parties 
have been named as parties by the plaintiff 
but were not brought into court The plea 
is overruled with costs. 

[NOTE. The case was heard upon the proots, 
and a decree was rendered by the circuit court 
dismissing the bill. From this decree the com- 
plainants appealed to the supreme court, which, 
in an opinion by Mr. Justice Field (115 U. S. 
116, 5 Sup. Ct 1166), affirmed the decree, hold* 
ing, upon a review of the proof, that the Na- 
tional Steamship Company ought not to be 
charged with a debt of the old navigation com- 
pany.] 
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GRAY V. REARDON. 

[2 Cranch, G. C. 219.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1820. 

Sale — Principal and Agest — Patmext of 
Proceeds. 

■ If the defendant sell personal property as the- 
agent and by the authority of the plaintiff,, 
and agree to pay him the proceeds, he is liable to 
the plaintiff for the proceeds of the sale, al- 
though other persons may have been jointly 
interested with the plaintiff in the property. 

Assumpsit for money had and received to- 

the plaintiff's use. The plaintiff, being in 
possession of some slaves, empowered the 
defendant to sell them for him and to pay 
him the proceeds of the sale. The defend- 
ant sold them and received the money, but 
refused to pay it to the plaintiff, because he- 
alleged that the slaves were the property of 
one ilanly Reardon, who died intestate, and 
that the title was in his administrator. The 
plaintiff claimed the slaves in right of his 
wife, who was the mother and heir at law of 
IManly Reaxdon. The defendant contended, 
that Manly Reardon left brothers and sis- 
ters who are co-heirs with the mother. 

Mr. Mason, for plaintiff, contended that as- 
the defendant acted solely as the agent of 
the' plaintiff who was in possession, and de- 
rived his whole authoWty from the plaintiff,, 
he was bound to pay over the money to him, 
although others may have had a joint In- 
terest in the slaves. 

THE COURT (nem. con.) upon the prayer 
of the plaintiff's counsel, instructed the jury 
that if they should believe from the evi- 
dence, that the defendant in making the- 
sale, acted as the agent and by the author- 
ity of the plaintiff, , and agreed to pay the- 
plaintiff the proceeds, he is liable to the- 
plaintiff in .this action, although the juiy 
should be satisfied by the evidence, that 
other persons were jointly interested with, 
him in the slaves. 
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GRAY et al. v. RUSSELL et al. 

[1 Story, 11; 2 2 Law Rep. 294.] 

Circuit Court D. Massachusetts. Oct. Term> 
1839. 

CoPYRiOHT — What mat be Subject of — Viola- 
tion — Abridgment— Adam's Latin Grammar. 

1, Any compilation may be the subject of a 
copyright, provided the plan, arrangement, and 
combination of the materials be new. 

[Cited in Emerson t. Davies. Case No. 4,- 
436; Atwill v. Ferrett, Id. 610: Webb v.. 
Powers, Id. 17,323; Greene v. Bishop. Id. 
5,763; Lawrence v. Dana. Id. 8,136; Falk 
V. Donaldson, 57 Fed. 35.] 

2. Though the original sources of information 
are open to the use of all persons, yet the use- 
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■of a particular compilation is not. As if a per- 
son prepare a map from original surveys, he 
cannot supersede the right of another porson 
to make similar surreys to accomplish the same 
end; but no one, witiiout such surveys, has a 
light to copy the map. 

[Cited in Banks v. McDivitt, Case No. 961; 
Johnson v. Donaldson, 3 Fed. 25; Chap- 
man V. Ferry, 18 Fed. 541.] 

3. It is of no consequence in what form the 
works of another author are used, whether it be 
by a simple reprint, or by incorporating the 
whole, or a large portion thereof in some larger 
-work. 

4. The question of violation of copyright may 
depend upon the value, rather than the quantity 
of the selected materials; as where in an abridg- 
ment only the unimportant parts are omitted, 
or, under pretence of a review, the substance 
of an original work is given. 

5. The author of an edition of Adam's Latin 
Grammar made certain additions and altera- 
tions in that work, and also prepared notes to it, 
which the author of a subsequent edition of the 
same work adopted. Eeld, that such adoption 
was an infringement of the copyright of the 
notes, inasmuch as the notes, though not new, 
Tiad never before been collected and embodied. 

6. Quaere, in what cases an abridgment will 
'be regarded as a piracy of the copyright of an 
original work. A reporter has a copynght in 
his marginal notes and in the arguments of 
counsel as prepared and arranged in his work, 
though he has none in the opinions of the court, 
published under the authority of congress. 

[Cited in Banks v. JIanchester, 23 Fed. 146. 
Quoted in Callaghan v. Myers, 128 U. S. 
649, 9 Sup. Ct 185.] 

Bill in equity. The bill set fortli that tbe 
<;omplainants, Harrison Gray, James Brown, 
and Charles Brown, booksellers and copart- 
ners, under the firm of Hilliard, Gray & Co., 
were the proprietors of the copyright and 
publishers of a certain t)Ook, entitled "Adam's' 
Latin Grammar, with Some Improvements 
and the Following Additions: Rules for the 
Right Pi-onunciation of the Latin Language; 
XL Metrical Key to the Odes of Horace; a 
List of Latin Authors Arranged According to 
the Different Ages of Roman Literature; 
Tables Showing the Value of the Various 
Coins, Weights, and Measures, Used among 
the Romans. By Benjamin A. Gould, Mas- 
ter of the Public Latin School of Boston." 
That the complainants became proprietors, in 
their own right, of said copyright, on the 
seventh day of March, 1833, by assignment 
from Cummings, Hilliard & Co., the original 
proprietors, and ever since that time have 
"been, and now are, such sole proprietors, and 
ever since the said seventh of March, have 
had, and now have, the exclusive right of 
printing, publishing, and exposing for sale 
and selling copies of the improvements and 
additions, made and originally published in 
said edition of said book, entitled as afore- 
said. In which edition, the said Benjamin A. 
Gould, the editor of the same, made the follow- 
ing among other additions and improvements, 
viz: he prefixed rules for accent and rules for 
the sound of the vowels; detached from the 
original text and omitted all that related to 
English grammar, as distinguished from 
Lathi; marked the quantity of the penultl- 
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mate vowel on every Latin w^ord throughout 
the book, where it was not determined by 
being placed before another vowel, a double 
consonant or two single consonants; made 
divisions of the text by introducing new 
heads in numerous places; divided the para- 
graphs in numerous instances, and distin- 
guished parts as more important, by print- 
ing them in larger type; in many in- 
stances transposed a part of the text of the 
original work into notes; gave the Eng- 
lish of the nouns declined as paradigms; 
prefixed remarks on gender to the declen- 
sion of nouns J arranged the termination 
of each declension in columns, instead of 
putting them in transverse lines, as in the 
original work; added an additional termina- 
tion in the vocative and ablative cases in the 
word "Anchises"; declined the words, "Opus," 
"Parens," "Dogma," "Arundo," "Dido," 
"Calcar," "Aetas," and "Vox," in the third 
declension, at full length, and gave the Eng- 
lish in full to the two first; made a distinct 
head of heterogeneous nouns and heteroclite 
nouns, and made remarks under the latter; 
declined at length the words, "Respublica," 
"Jusjurandum," "Paterfamilias," "Jupiter," 
"Bos," "Orpheus," "Oedipus," "Achilles" or 
"Achilleus," under the head of heteroclites; 
added the noun "Veprem" to the list of de- 
fective nouns under the head of "Diptota"; 
gave the English of the adjectives, declined 
as paradigms; declined at length the ad- 
jectives "Pmdens" and "Plus"; added the 
Arabic and Roman numerals in the table of 
the numeral adjectives; changed the trans- 
lation of the imperfect and future tenses of 
the verb; altered the arrangement or order 
of the principal parts of the verb in con- 
jugating it; gave the entire Latin word in 
each voice, mood, tense, person, and number, 
and a full English translation in the para- 
digms in the second, third, and fourth con- 
jugations; gave the word "Capio" as a para- 
digm displayed at full length of verbs in "io," 
in the third conjugation; added rules on the 
subject of the regular formation of the tenses 
of the verbs; added the paradigm "Prosum" 
under irregular verbs; gave a new form of 
expression to the 50th, 51st, 52d, and 56th 
rules of syntax; added observations on the 
50th, 53d, and 54th rules of syntax; made a 
new distinct head of "Pi'osody," and of 
"Rules for the Quantity"; made a new defi- 
nition of prosody and accent, and a numer- 
ical arrangement and new observations un- 
der the head of "Prosody"; gave an analysis 
or metrical key of the various combinations 
of verse used in the Odes of Horace, with an 
index to the Odes, omitting the analysis of 
the kinds of verse used by Buchanan; gave 
an appendix on the subject of punctuation, 
abbreviations, division of the Roman months, 
tables of Roman coins, weights, and meas- 
ures; and made other alterations and im- 
provements in the said original work. 

The bill went on to allege,, that the plain- 
tiffs being possessed of the copyright of said 
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Ijoolt so as aforesaid, John B. Eussell, 
Lemuel Shattuck, ana Jolin D. "W. Williams, 
booksellers, and copartners under the name 
and style of Riissell, Shattuck & Company, 
without the consent or allowance of the plain- 
tiffs, on the 14th day of August, 1836, and 
before and since that day, exposed to sale 
and sold copies of a work entitled, "Adam's 
Latin Grammar, with Numercfas Additions 
and Improvements, Designed to Aid the More 
Advanced Student by Fuller Elucidation of 
tlie Latin Classics. By C. D. Cleveland, A- 
M., Late Professor of tlie Latin Language 
and Literature in the University of the City 
of New York." The bill then alleged, that 
the last named work is a copy of the said 
improvements and additions in the first men- 
tioned work; and the several particulars are 
pointed out with minuteness; the bill con- 
cluding with the allegation, that the said 
"Cleveland's edition has taken, in most in- 
stances literally, and in others, substantially, 
making very slight alterations, from the mat- 
ter added in said Gould's edition to Adam's 
original work, on the following pages of said 
Cleveland's edition, viz: pages 11, 12, 17, 
18, 22, 30, 32, 33, 34, 58, 69, 70, 72, 75, 92, 95, 
101, 102, 103, 104, 105, 106, 107, 109, 110, 
111, 113, 114; 115, 116, 117, 118, 119, 272, 273, 
274, 298, 303, 305, 306, 307, 313, 314, S15, 316, 
326, 329, 330, 331, 332, 333, and in the ap- 
pendix to the same to the amount of thirty 
pages or more, being a very large proportion 
of the additions, alterations, and improve- 
ments made by the said Gould in his edition 
of said work." The bill concluded with a 
prayer for an injunction" on the defendants, 
from selling, or exposing to sale, any copies 
of said Cleveland's edition of said work; 
and that the defendants be ordered to render 
an account of the copies of the same that they 
have sold, and to pay over the profits of such 
sales to the plaintiffs, and to deliver up what 
copies they may have on hand, and to pay the 
costs. 

The bill was entered at the October term 
of this court, 1836. At the October term, 
1838, it was ordered, that the case be refer- 
red to a master to examine and report the 
coincidences and differences of the plaintiffs' 
and the defendants' grammars; how far the 
author of the defendants' grammar has used 
the plaintiffs' grammar in compiling his own, 
and how far he has made use of similar or 
the same materials independently of any use, 
or with how great a use, of the plaintiffs' 
gi'ammar; and to report tiie evidence in the 
ease as far as either party may request, and 
his conclusion thereupon; whether the whole 
or any part, and if any, what parts of the 
defendants' grammar are an infringement of 
the plaintiffs' coypright At the present term 
of the court, the master made his report, 
whichi concluded as follows:— "As I have been 
requested by the complainants' counsel to 
report the amount of matter taken by the. 
defendants from this work, I accordingly 
find, that substantially the whole of what 



was added by Mr. Gould to the old editions 
of Adam, (whether from one or another 
soiurce, or as matter more purely of inven- 
tion on his own part,) has been adopted by 
the defendants. How far this matter was 
drawn from other sources, and from authors 
alike open to the complainants and defend- 
ants, appears under each of the foregoing- 
heads. How far the use of such matter by 
the defendants, in the same form or arrange- 
ment, or in the same phraseology, or in dif- 
ferent plu-aseology, (which seem to be the 
main questions arising in the case,) consti- 
tutes an infringement of copyright, I con- 
ceive to belong solely to the province of the 
court" 

Phillips & Robins, for plaintiffs. 
John Pickering, for defendants. 

STORY, Circuit Justice, The question now 
before the com-t is upon the confirmation of 
the master's report. No exception has been 
talcen to the facts and detailed statements 
in the master's report; and, therefore, the 
point is narrowed down to the inquiry, 
whether the conclusion drawn from these 
facts by the master is correct. I am of opin- 
ion, that it is, and that the report ought 
to be confirmed; and, as consequent thereon, 
that a perpetual injunction ought to be grant- 
ed, prohibiting the sale of the edition of 
Cleveland's Adam's Latin Grammar in the 
pleadings mentioned by the defendant. i 

The argument proceeds mainly upon this 
ground, that there is nothing substantially 
new in Mr. Gould's notes to his edition of 
Adam's Latin Grammar; and that all his 
notes in substance, and many of them in 
form, may be found in other works ante- 
cedently printed. That is not the true ques- 
tion before the court The true question is,, 
wliether these notes are to be found collected 
and embodied in any former single work. 
It is admitted, that they are not so to be 
found. The most that is contended for, is^ 
that Mr. Gould has selected Ms notes from 
very various authors, who have written at 
different periods, and that any other person 
might, by a diligent examination of the same 
works, have made a simjlar selection. It is 
not pretended, that Mr. Cleveland undertook 
or accomplished such a task by such a selec- 
tion from the original authors. Indeed, it is 
too plain for doubt that he has borrowed 
the whole of his notes directly from Mi*. 
Gould's work; and so literal has been his 
transcription, that he has tacorporated the 
very errors thereof. 

Now, certainly, the prepai*ation and col- 
lection of these notes from these various 
sources, must have been a work of no small 
labor*, and intellectual exertion. The plan, 
the arrangement, and the combination of 
these notes in the form, in which they are 
collectively exhibited in Gould's Grammar, 
belong exclusively to this gentieman. He 
is, then, justly to be deemed the author of 
them in their actual form and combination. 
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and entitled to a copyright accordingly. If 
no work conld t>e considered by our law as 
entitled to the privilege of copyright, which 
is composed of materials drawn from many 
different soul-ces, hut for the first time 
brought together in the same plan and ar- 
rangement and combination, simply because 
those materials might be found scattered up 
and down in a great variety of volumes, 
perhaps in hundreds, or even thousands of 
volumes, and might, therefore, have been 
brought together in the same way and by 
the same researches of another mind, equal- 
ly skilful and equally diligent,— then, in- 
deed, it would be difficult to say, that there 
could be any copyright in most of the scien- 
tific and professional treatises of the present 
day. What would become of the elaborate 
commentaries of modern scholars upon the 
classics, which, for the most paxt, consist 
of selections from the works and criticisms 
of various former authors, arranged in a 
new form, and combined together by new 
illustrations, intermixed with them? What 
would become of the modern treatises upon 
astronomy, mathematics, natural philosophy, 
and chemistry? What would become of the 
treatises in our own profession, the mate- 
rials of which, if the works be of any real 
value, must essentially depend upon faith- 
ful abstracts from the Reports, and from 
juridical treatises, with illustrations of then- 
bearing. Blackstone'S Commentaries is but 
a compilation of the laws of England, 
drawn from authentic sources, open to the 
whole profession; and yet it was never 
dreamed, that it was not a work, which, in 
the highest sense, might be deemed an orig- 
inal work; since never before were the 
same materials so admirably combined, and 
exquisitelj' wrought out, with a judgment, 
skill, and taste absolutely unrivalled. Take 
the case of the work on insurance, written 
by one of the learned counsel in this cause, 
and to which the whole profession- are so 
much indebted; it is but a compilation with 
occasional comments upon all the leading 
doctrines of that branch of the law, drawn 
from reported cases, or from former authors; 
but combined together in a new form, and 
in a new plan and arrangement; yet, I pre- 
sume, none of us ever doubted, that he was 
fully entitled to a copyright in the work, as 
being truly, in a just sense, his own. 

There is no foundation in law for the argu- 
ment, that because the same sources of in- 
formation are open to all persons, and by 
the exercise of their own industry and tal- 
ents and skill, they could, from all these 
sources, have produced a similar work, one 
party may at second hand, without any ex- 
ercise of industry, talents, or skill, borrow 
from another all the materials, which have 
been accumulated and combined together 
by him. Take the case of a map of a coun- 
ty, or of a state, or an empire; it is plain, 
that in proportion to the accuracy of every 
such map, must be its similarity to, or even 



its identity with, every other. Now, suppose 
a person has bestowed his time and skill and 
attention, and made a large series of topo- 
gi-aphical surveys in order to perfect such a 
map, and has tiiereby produced one far ex- 
celling every existing map of the same sort. 
It is clear, that notwithstanding this produc- 
tion, he cannot supersede the right of any 
other personate use tlie same means by sim- 
ilar surveys and labors to accomplish the 
same end. But it is jiist as clear, that he 
has no right, without any such surveys and 
labors, to sit down and copy the whole of 
the map already produced by the skill and 
labors of the first party, and thus to rob him 
of all the fruit of his industry, skill, and 
expenditures. See Wilkins v. Aikin, 17 Ves. 
424, 425; Eden, Inj. pp. 282, 283, c. 13; 2 
Stoiy, Eq. Jur. §§ 939-942, It would be a 
downright piracy. Neither is it of any conse- 
quence in what form the works of another au- 
thor are used; whether it be by a simple re- 
print or by incorporating the whole or a large 
portion thereof in some larger work. Thus, 
for example, if in one of the large encyclo- 
paedias of the present day, the whole or a 
large portion of a scientific treatise of an- 
other author, as, for example, one of Dr. 
Lardner's, or Sir John Hersehell's, or Mrs. 
Somerville's treatises, should be incoi-po- 
rated, it would be just as much a piracy up- 
on the copyright, as if it were published in 
a single volume. 

In some eases, indeed, it may be a very 
nice question, what amounts to a piracy of 
a work, or not. Thus, if large extracts are 
made therefrom in a review, it nlight be a 
question, whether those extracts were de- 
signed bona fide for the mere purpose of 
criticism, or were designed to supersede the 
original work under the pretence of a re- 
view, by giving its substance in a fugitive 
form. The same difiiculty may arise in re- 
lation to an abridgment of an original work. 
The question, in such a case, must be com- 
potmded of various considerations; whether 
it be a bona fide abridgment, or only an 
evasion by the omission of some unimpor- 
tant parts; whether it will, in its present 
form, prejudice or supersede the original 
work; whether it will be adapted to the 
same class of readers; and many other con- 
siderations of the same sort, which may en- 
ter as elements, in ascertaining, whether 
there has been a piracy, or not. Although 
the doctrine is often laid down in the books, 
that an abridgment is not a piracy of the 
original copyright; yet this proposition 
must be received with many qualifications. 
See 2 Story, Eq. Jur. §§ 939-942; Sweet v. 
Shaw (before the vice chancellor, in 1839) 
Eng. Jur. 1839, p. 217. In many cases, the 
question may naturally turn upon the point, 
not so much of the quantity, as of the value 
of the selected materials. As was signifi- 
Tjantly said on another occasion, — "Xon 
numerantur, ponderantur." The quintes- 
sence of a work may be piratically extract- 
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ed, so as to leave a mere caput mortuum, 
i)y a selection of all the important passages 
in a comparatively moderate space. In the 
recent case of Bramwell v. Halcomb, 3 
ilylne & C. 737, it was held, that the ques- 
tion, whether one author has made a pirat- 
ical use of another's work, does not neces- 
sarily depend upon the quantity of that 
work, which he has quoted, or introduced in- 
to his own book. On that occasion. Lord 
Cottenham said: "When it comes to a ques- 
tion of quantity, it must be very vague. 
One writer might take all the vital part of 
another's book, though it might be but a 
small proportion of the book in quantity. 
It is not only quantity, but value, which is 
looked to. It is useless to look to any par- 
ticular cases about quantity." See the lord 
chancellor's opinion in Bell v. Whitehead, 
Bng. Jur. aS39, p. '68; Sweet v. Shaw (before 
the vice chancellor, 1839) Id. 217. The same 
subject was a good deal considered by the 
same learned judge in Saunders v. Smith, 
o Mylne & C. 711, 728, 729, with reference 
to copyright in Reports; and how far an- 
other person was at liberty to extract the sub- 
stance of such reports, or to publish select 
cases therefrom, even with the notes append- 
ed. In the case of Wheaton v. Peters, 8 Pet 
[33 IT. S.] 591, the same subject was consider- 
ed very much at large. It was not doubted 
by the court, that Mr. Peters' Condensed Re- 
ports would have been an infringement of 
Mr. Wheaton's copyright, (supposing that 
copyright properly secured under the act,) 
if the opinions of the court had been, or 
could be, the proper subject of the private 
copyright by Mr. Wheaton. But it was held, 
that the opinions of the court, being publish- 
ed under the authority of congress, were not 
the proper subject of private copyright. But 
It was as little ■ doubted by the court, that 
Mr. Wheaton had a copyright in his own 
marginal notes, and in the arguments of 
counsel as prepared and arranged in his 
work. The cause went back to the circuit 
court for the purpose of further inquiries as 
to the fact whether the requisites of the act 
of congress had been complied with or not 
by Mr. Wheaton. This would have been 
wholly useless and nugatory, unless Mr. 
Wheaton's marginal notes and abstracts of 
arguments could have been the subject of a 
copyright (for that was all the work, which 
could be the subject of copyright); so that 
if Mr. Peters had violated that right, Mr. 
Wheaton was entitled to redress. 

But we are spared from any nice inquiries 
of this sort in the present case. The mas- 
ter's report finds that the substance of all 
Mr. Gould's notes are used in Mr, Cleve- 
land's book, and for the most part literally 
copied. It is, therefore, a clear infringe- 
ment of Mr. Gould's copyright, not, indeed, 
in Adam's Latin Grammar, (for he has none 
in that,) but in his own notes, first collected 
together by him^ in their present form, and 



In the plan and arrangements, (also his 
own,) in which they are actually embodied. 
Under these circumstances, I shall decree a 
perpetual injunction. In consideration, that 
the defendants have already' struck out of 
their editions of Mr. Cleveland's book now 
sold by them, all the notes of Mr. Gould, 
and that the defendants are insolvent, the 
plaintiffs have waived any decree for an ac- 
count. I shall, therefore, pass that over, 
and only decree costs for the plaintiffs. De- 
cree accordingly. 



Case ITo. 5,7S9. 

GRAY V. SIMS et al. 

[3 Wash. O. C. 276.] i 

Circuit Court, D. Pennsylvania. April Term, 
1814. 

Marine Issokanob. 

1. If the trade in which a vessel is to be en- 
gaged during the voyage, he contrary to the 
laws of the country, or the laws of nations, a 
policy upon the ship equally with one on the 
cargo, the peculiar subject of interdiction, is 
void. 

- 2. The rule, that if the policy once attaches, 
the right to the premium becomes indefeasible, 
is not without exceptions. 

3, if a contract of insurance be legal when it 

is made,' and the performance of it is rendered 

illegal by a subsequent law, both parties are 

discharged from its obligations. In such a 

case, the insured loses his indemnity, and the 

insurer his premium. 

[Cited in Macon & B. R. Co. v. Stamps (Ga.) 

11 S. E. 444; Statham v. New York Life 

Ins. Co., 45 aiiss. 581.] 

This was a case reserved for the opinion 
of the court, and is as follows:— On the 17th 
of December, 1810, the plaintiff tmderwrote 
a policy for 5000 dollars, on two-thirds of 
the brig South-Carolina, belonging to the de- 
fendants [Sims & Bethel], on a voyage at and 
from Philadelphia to Calcutta, and at and 
from thence to Philadelphia, with liberty to 
touch and trade at Aladras, on her outward 
and homeward voyages. The vessel cleared 
out for Calcutta, fi'om Philadelphia, and sail- 
ed on the voyage insured, in December, 1810; 
and at Calcutta took in a cargo of British 
goods, one of the defendants being her super- 
cargo and commander on her return voyage, 
and with that cargo returned to the United 
States. On her arrival, she was seized, with 
her cargo, on behalf of the United States; 
and the forfeiture, or alleged forfeitm*e, was 
afterwards remitted to the defendants and 
the other owners. This action is brought, to 
recover the amount of the premium. The 
jury found a verdict for the plaintiff, subject 
to the opinion of the coiu:t on the above case. 



1 [Originally published from the MSS, of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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J. R. IngersoU and Mr. Rawle objected to the 
plaintiff's rigM of recovery, upon the ground, 
that the voyage insured was illegal; the non- 
importation law being to take effect on the 
2d of February, 1811, unless Great Britain 
should, before that day, repeal her Orders in 
Council. They read tlie acts of congress of 
the 1st of March, 1809 [2 Stat. 528], 1st of 
May, 1810 [Id. 605], and 2d of March, 1811 
[Id. 651]; the president's proclamation of 
19th of April, 1809, reviving ti*ade with Great 
Britain; of the 2d of November, 1810, de- 
claring that France had repealed her edicts. 
1 Burrows, 341; Park, Ins. 232; Marsh. Ins. 
ISO, 1. 72, G5-68, 7-i, 57; 1 Ld. Eaym. 724; 
Eoccus, note 1; Byiik. bk. 1, c. 21; 1 P. 
AVms. 185; 3 Ves. 373; [Mitchell v. Smith, 
Maybin v. Couloa, Duncanson v. McLure] 4 
Dall. [4 U. S.] 269, 298, 308; Murgatroyd v. 
McLure [Case No. 9,943]. 

Mr. Binney, for plaintiff, contended, that at 
the time this policy was underwritten, there 
was no law which forbade the importation of 
goods from British possessions; and that con- 
sequently, the policy having once attached, no 
future circumstance could affect it. The pol- 
icy is on the vessel only; and the conduct of 
the insured in taking goods on board, con- 
trary to law, cannot exonerate him from pay- 
ing the premium. He cannot make a viola- 
lion of law the ground of his defence. 

WASHINGTON, Circuit Justice. This case 
presents a question somewhat novel, from the 
particular circumstances of it; although it is 
fully within certain well-established princi- 
ples of law, by which it may, without much 
difficulty, be decided. The question is, wheth- 
er the policy was void, upon the ground, that 
the trade In which this vessel, dm-ing the 
voyage insured, was to be employed, was, or 
might be forbidden by law. Before arriving 
at the immediate decision of this question, we 
lay down the following positions, whieh,if not 
admitted, may easily be proved: 1. That if the 
commerce in which a vessel is to be engaged, 
during the voyage insured, be contrary to the 
laws of this country or to the law of na- 
tions, a policy upon the ship equally with 
that upon the cargo, the peculiar subject of 
interdiction, is void. It is true, that the in- 
siu'ance upon the ship, is strictly an insurance 
upon the voyage, which, independent of the 
traffic in which she is engaged, may be per- 
fectly lawful. But, ij. cje ti-affic be forbidden 
by the laws of this country, the voyage, con- 
nected with such traffic, becomes on that 
account unlawful. The voyage is identified 
with the trade, for the sake of which it 'was 
undertaken; and the ship is the instrument 
with which the trade is carried on, and with- 
out which, the law could not be violated. The 
law, therefore, considers the ship, in pari de- 
licto, with the prohibited cargo; and a policy 
made upon her for the voyage, equally un- 
deserving of its aid to enforce, the perform- 
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ance of its stipulations. In the next place,, 
we take it for granted, that the object of this 
voyage, was the importation of goods from 
Calcutta or Madras into the United States; 
because it is inconceivable, that the owner of 
this ship woidd encounter the heavy expenses 
of an East India voyage, without a view to 
profit; which could only arise by bringing 
home, as he in fact did, a return cargo. There 
is on ground for presuming, that the intention 
of the owner was to ti-ade between Calcutta 
and Madras, or any other ports; because the 
voyage insured, was from Philadelphia to 
Calcutta and back, merely with liberty to 
touch and trade at Madras, on the outward 
and homeward voyages. Any other trading, 
therefore, would have deprived the insured of 
the protection of the policy. If the real in- 
tention of the voyage. can be discovered, ei- 
ther by the natm*e of it, or by other evidence, 
and the object appears to be an illicit trad- 
ing, the legal consequence will be the same, 
as if it had appeared on the face of 
the policy. If, then, this policy had been 
effected after the 2d of February, 1811, the 
case would have come precisely within the 
rule, which declares, that the law will not 
lend its aid to enforce the performance of a 
contract, made in contravention of its own 
regulations. 

This leads immediately to the material 
question in this cause; does the above rule 
apply to the policy under consideration, the 
same having been underwritten a few weeks 
prior to the 2d of Febniary, 1811, and before 
the non-importation law came into operation 
against Great Britain? The difference be- 
tween a policy made prior to the 2d of Feb- 
ruary, 1811, and one made subsequent to it, 
is, that in the latter case, the subject of the 
contract was immediately and absolutely il- 
legal; whereas in the former, the illegality of 
it depends upon a contingency. But never- 
theless, the underwriter promises to the in 
sured an indemnity against loss, upon a traf- 
fic which the laws of his country may forbid, 
and whether it should be forbidden or not. 
He engages to protect a trade, which is to be^ 
carried on in defiance of any law which may 
be passed to interdict it. And is this a 
contract which can show its face in a court 
of justice, whose duty it is to enforce the 
laws of the country? 

It was contended, with gi-eat ingenuity, by 
the plaintiff's counsel, that at the time this 
policy was underwritten, the importation of 
goods from a British port into the United 
States, was lawful; and consequently, that 
the policy having once attached, the right 
of the insured to the premium became per- 
fect, and could not be defeated by any thing 
ex post facto. Now, it may safely be ad- 
mitted, that the importation was lawful at 
the time this insurance was effected; and. 
yet it will not follow, that the policy at- 
tached; or if it did, that the right of the in- 
surer to the premium, could, under any pos- 



[JO Fed. Cas. page 1041] 



(Case -No. 5,730) GRAY 



sible circumstance, be enforced. The impor- 
tation was lawful at the time the insurance 
was made; and yet the contract was illegal, 
because it stipulated to protect a prohibited 
trade. It was impossible, that an importa- 
tion of goods from Calcutta could be made 
into the United States, within the period of 
time which would elapse between the 17th 
of December, 1810, and the 2d of February, 
1811; and conseauently, it was to be made 
afta' the latter day; and if it should then 
be prohibited, still, the underwriter was 
bound to indemnify the insured against all 
risks to .which he might be exposed, in mail- 
ing such illegal importation. The contract 
was illegal, because it looked to a period 
beyond that when the importation might be 
contrary to law, and engaged to protect it, 
although such should be the case. The pol- 
icy, therefore, never did attach. Neither is 
it correct to lay it down as a general rule, 
without exception, that if the policy once 
attach, the right to the premium becomes 
indefeasible. It does so, we admit, notwith- 
standing any act of the insured, or of his 
agents. But if the contract be legal when 
it is made, and the performance of it is ren- 
dered illegal by a subsequent law, the par- 
ties are both of them discharged from its 
obligations. The insured loses his indemnity, 
and the insurer his premium. This is totally 
unlike the case of Odlin v. Pennsylvania 
Ins. Go. [Case No. 10,433]; because, in that, 
the embargo law did not forbid, but only 
suspended, the performance of the contract. 
The voyage and trade were not condemned, 
but merely postponed. 

It was contended by the plaintiff's counsel, 
that the contract should be construed to 
protect the importation, only in case" it should 
be lawful; but not so, if it should be for- 
bidden by the non-importation law coming 
into force. This would be to set up an im- 
plied warranty on the part of the insured, 
to destroy the protection which the policy 
promises him, and for which the premium 
was paid. A waiTanty which is totally in- 
consistent with the express stipulations of 
the policy, cannot, with any propriety, be 
implied. The insurer, in this case, engaged 
to indemnify the insured against all losses 
which might happen to the ship on her 
voyage. The objecl^ therefore, of the in- 
sm-ed, was to be protected on that voyage 
at all events; and the protection was ex- 
pressly and unconditionally promised by the 
undei'writer. The supposed warranty, there- 
fore, would be entirely contradictory to the 
obvious intention of both parties; and for 
that reason it cannot be implied. Upon the 
whole, we are of opinion, that the law is in 
favour of the defendants, and that judgment 
be rendered for them. Judgment for defend- 
ants. 
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GRAY et al. v. TUNSTALL. 

[Hempst. 558.] i 

Circuit Court, D. Arkansas. June, 1847. " 

Oaths — Justice of the Peace— Fhosiissoky Note 
— BaitDEN OF PnooF. 

1. Justices of the peace, and masters in chan- 
cery of the state of Arkansas, are authorized 
to take affidavits, to be used in the circuit court 
of the United States, in civil causes, and affida- 
vits so taken, are as valid and effectual as if 
suhscribed in open court. 

2. Non assumpsit sworn to, puts in issue the 
execution of the writing sued on, and it then 
devolves on the plaintiff to prove the execution. 

[Action at law by Alexander P. Gray and 
Alexander Griffith against Thomas T. Tun- 
staU.] 

Daniel Ringo and P. W. Trapnell, for plain- 
tiffs. 
A. Fowler, for defendant. 

JOHNSON, District Judge. The defendant 
has made oath to the truth of his plea of non 
assumpsit to the last count of the amended 
declaration, before Graham Witherspoon, a 
justice of the peace in and for Jackson coun- 
ty, in this state, and the question for the de- 
cision of the court is, whether the affidavit 
is made before at person authorized by law to 
take it. By the act of 1812, "for the more 
convenient taking of affidavits and DaU in 
civil causes depending in the courts of the 
United States" (2 Stat. 679), thi& court is 
vested with authority "to appoint such and so 
many discreet persons, in different parts of 
the district, as it shall deem necessary, to 
take acknowledgments of bail and affidavits, 
which shall have the like force and effect as 
if taken before a judge of this com't" On 
the 20th June, 1839, this court made the fol- 
lowing rule: "That affidavits required in 
the progress of any civil cause in this court, 
to pleas, motions for continuance, and to all 
other steps in a cause to which an affidavit 
may be necessary, may be taken before any 
judge or justice of the peace, or master in 
chancery, of the state of Arkansas, and shall 
have the same effect and validity as if sub-, 
scribed in open court" The question here 
arises, whether this rule is warranted by the 
act of congress above recited. I think it is; 
and moreover that it substantially complies 
with the requirements of that act. Now it is 
seen that by that act, this court is authorized 
to appoint as many discreet persons in differ- 
ent parts of the district, as it shall deem 
proper to take affidavits. The rule of this 
court virtually appoints all the justices of the 
peace of the state of Arkansas, and empowers* 
them to take affidavits to be used in this 
court, in civil causes. True, it does not in 
express terms make such appointment; but 
in authorizing such affidavits to be taken 
before them, and declaring that when thus 
taken, they shall be valid and effectual; im- 

1 [Reported by Samuel H. Hempstead, Esq.] 
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pliedly, necessarily, and substantially ap- 
points them for' the purposes indicated in the 
rule. The motion to strike the plea from 
the files, must therefore be overruled, and 
as the plea of non assumpsit sworn to puts 
in issue the execution of the note, it will de- 
volve on the plaintiff to prove it. Rev. St. 
p. 033, § 104. Motion overruled. 



GRAY (UNITED STATES v.). See Gases 
Nos. 15,251-15,253. 



Case Iffo. 5,731. 

GRAY T. YORK. 

[15 Blatehf. 335.] i 

Circuit Court, N. D. New York. Nov. 12, 1878. 

Bonds of Towns in New York— Sobsciuptioss 
TO Stock op Railroad Corporatioit 

— LlABILlTr OS COUPOKS. 

Under the act of the legislature of New York, 
passed May 18, 1869 (Laws N. Y. 1869, p. 2303, 
c. 907), commissioners were appointed to is- 
sue the bonds of a town and invest the proceeds 
in the stock of a specified railroad corporation. 
The commissioners subscrilied for the stock, 
hut, before the bonds were issued, the corpora- 
tion was merged in a new corporation, by pro- 
ceedings taken under a general statute in" force 
when the proceedings to appoint such com- 
missioners were taken, which provided that all 
debts due to the old corporation, and all stock 
subscriptions belonging to it, should vest in the 
new corporation. After the stock was sub- 
scribed for, the provisions of such general stat- 
ute were "extended to said two corporations by 
a special act. The bonds were issued to the 
new corporation. Afterwards, by a special act, 
the issuing of the bonds to the new corporation 
was ratified, and the bonds were declared to be 
•binding on the town. In a suit to recover on 
coupons attached to the bonds: Mdd, that the 
town was liable on the coupons. 

[This -was a stiit by Charles P. Gray 
against the town of York.] 

Spencer Clinton, for plaintiff. 
Theodore Bacon and Henry R. Selden. for 
defendant 



WALLACE, District Judge. By the order 
of the county judge of Livingston county, 
predicated upon a petition by a majority of 
the tax payers of the town of York, and pur- 
suant to the provisions of the act of May 18, 
1869 (Laws N. Y. 1869, p. 2303, c. 907), the 
persons who signed and issued the bonds in 
question were appointed commissioners, with 
authority to create and issue the bonds of 
the defendant, to the amomit of $100,000, 
and invest the same, or the proceeds thereof, 
in the stock of the "Northern Extension of 
the Rochester, Nunda and Pennsylvania 
Railroad Company," The commissioners 
duly subscribed for the stock, but, before 
the stock was delivered, and before any 
bonds were issued in payment of the sub- 
scription, the corporation became merged in 

1 [Reported b> ilon, Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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the "Rochester, Nunda and Pennsylvania 
Railroad Company," a new corporation, cre- 
ated by the consolidation of several corpora- 
tions. This consolidation was attempted to 
be effected under a genei*al statute of the 
state (Act May 20, 1869; Laws N. Y. 1869, 
p. 2399, c. 917), authorizing the consolidation 
of railroad companies, which was in force 
at the time the proceedings were Instituted 
pursuant to which the commissioners were 
appointed; and this statute, among other 
things, provided, "that all debts due, on 
whatever account, to either- of said (consoli- 
dating) corporations, as well as all. stock 
subscriptions, and other things in action, be- 
longing to either of said -corporations, shall 
be taken and deemed to be transferred to, 
and vested in, such new corporation, with- 
out further act or deed." By an act of the 
legislature of the state, passed May 17, 1872 
(Laws N. Y. 1872, p. 1825, c. 764), and after 
the commissioners had subscribed for the 
stock, the provisions of the general act were 
extended to the Northern Extension of the 
Rochester, Nunda and Pennsylvania Railroad 
Compan3% and to the Rochester, Nunda and 
Pennsylvania Railroad Company. The com- 
missioners issued and delivered the bonds 
to the new corporation, and thereafter the 
bonds. came to the possession of the Buffalo 
Savings Bank, with full knowledge by the 
officers of the bank of the origin and histoi-y 
of the bonds. Subsequently, on February 
22d, 1873, an act was passed by the legisla- 
ture of the state of New York (Laws N. Y. 
1873, p. 19, e. 24), ratifying and confirming 
the acts of the commissioners in issuing the 
bonds to the new corporation, and declaring 
that the bonds should be valid and binding 
upon the defendant. Q'he plaintiff is a pur- 
chaser of coupons originally attached to 
these bonds, for the payment of interest 
maturing September 1st, 1877, and March 
1st, 1878. He purchased the coupons after 
those payable September 1st, 1877, became 
due. 

Upon these facts the question first arises, 
whetlier or not the acts of the commissioners 
in taking the stock from, and issuing the 
bonds to, the new corporation, were obliga- 
tory upon the town, irrespective of the opera- 
tion of the validating act of the legislature. 
The commissioners were authorized to sub- 
scribe for stock in a designated and existing 
corporation, possessing an organization and 
advantages peculiar to itself. They were in- 
vested with no discretion, but were limited 
to the strict terms of the authority conferred 
by the statute, and of the order which gave 
effect to the statute. If they had subscribed 
originally for the stock of the new corpora- 
tion, it could not be contended for a mo- 
ment that their act would have been binding 
upon the town. These considerations, how- 
ever, fall short of reaching the real question 
to be solved. The commissioners did pursue 
their lawful authority in subscribing for the 
stock of the original corporation. Could this 
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subscription liave been enforced against tlie 
town by the new corporation? If it could, 
the commissioners have done only that 
which they were in duty bound to do, and 
their principal cannot question the acts of its 
agents in this behalf. "When the town, by 
the action of its tax payers, expressed in the 
mode sanctioned by the statute, concluded 
to become a stockholder in a railroad com- 
pany, it consented to assume and occupy to- 
wards the company the same relations as 
those of any individual stoctholder. Its con- 
tract was subject to the same implications, 
depended upon the same conditions, con- 
ferred upon the railroad company the same 
rights, and imposed upon the town the same 
liabilities, as that of an ordinary subscriber 
for stock; and, however unwise may have 
been the legislation which permitted it to 
make such a conti'act, and however unfortu- 
nate may be the results which have ensued 
from the contract it made, its rights must 
abide the same test which would be applied 
if an individual, instead of a municipal cor- 
poration, were a party to the subscription. 

The town subscribed for stock in a com- 
pany which, by the statutes \mder which it 
existed, was permitted to merge itself in an- 
other corporation, without sanction from, or 
consultation with, a subscriber for its stock, 
and not only to do this, but also to transfer 
to the new corporation all its subscriptions 
for stock, and all its other rights of action, 
by the mere process of consolidation, and the 
right thus reserved to the corporation en- 
tered into, and became one of the conditions 
of, the subscription made by the town. In 
other words, the town agreed to become a 
stockholder in a corporation which might 
consolidate itself in another corporation, 
without any further consent on the part of 
the town. 

The contract of subscription implies the 
right on the part of the corporation to effect 
such changes in its organization and opera- 
tions as are permitted under the powers re- 
served in the charter or act of incorporation; 
and, accordingly, it has been often decided, 
that a subscriber for stock is not released 
from his obligation because, subsequently, 
the corporation has availed itself of the 
power thus reserved. Even where the power 
is reserved by the legislature, in the act of 
incoi-poration, to alter or amend the act, a 
subscriber for stock is not released, when, by 
subsequent legislation, the capital of the cor- 
poration is increased, or the sphere of its 
operations is extended. To have this effect, 
the alterations must be so extensive and rad- 
ical as to virtually subvert the corporation 
itself. 

It will not be profitable to discuss the prin- 
ciples upon which these decisions rest It 
seems reasonable to say, that a subscriber 
consents in advance to the changes which 
may be made by the legislature in the charter 
of a corporation, where the right to do so is 
reserved, or to any changes which may be 



made by the corporation itself, under the au- 
thority of its charter or act of incorporation, 
when those changes are not so radical as to 
deprive him of the substantial benefits of the 
contract into which he has entered. But, it 
seems hard to reconcile with the principles 
of the law of contracts, the position, that he 
is bound by the obligations of a contract 
with a corporation, when the corporation, by 
its own act, has put it out of its power to 
make substantial perfoimance on its own 
part. In the present case, the defendant sub- 
scribed for stock in a corporation, which, by 
its own act, deprived itself of the power to 
deliver the stock, and the defendant is now 
asked to accept, in substitution, stock in an- 
other corporation, constituted .with a much 
larger capital, operating an extended line of 
road, and presenting an investment of a very 
different character from that originally con- 
templated. The case, however, is precisely 
similar to that of Nugent v. Supervisors, 19 
Wall. [86 U. S.] 241, where it is said, by Mr. 
Justice Strong, that, "in a multitude of cases 
decided in England and in this country, it 
has been determined, that a subscriber for 
the stock of a company is not released from 
his engagement to take it and pay for it, 
by any alteration of the organization or pur- 
poses of the company, which, at the time the 
subscription was made, were authorized, 
either by the general law or by the special 
charter, and a clear distinction is recognized 
between the effect of such alterations and the 
effect of those made under legislation subse- 
quent to the contract of subscription." "They 
uniformly assert, that the subscriber for stock 
is released from his subscription by a subse- 
quent alteration of the organization or pur- 
poses of the company, only when the altera- 
tion is both fundamental and not provided 
for or contemplated by either the charter it- 
self or the general laws of the state." This 
was a case where the corporation, after the 
subscription and before the stock was deliver- 
ed, consolidated, under the provisions of its 
act of incorporation, with another corpora- 
tion, and took the name of the latter. This 
consolidation was effected at the instance of 
the subscriber, but no notice is taken of this 
circumstance, in the opinion of the court 
^The opinion proceeds upon the doctrine, as 
; stated therein, that "it was contemplated by 
"the legislature, as it must have been by all 
the subscribers to the stock of the company, 
that precisely what has occurred might oc- 
cur," and that' "subscribers must be presum- 
ed to have known the law of the state, and 
to have contracted in view of it;" and cites, 
as sustaiumg its conclusions. Sparrow v. 
Evansville & C. R. Co., % Port. [7 Ind.] 369, 
where the consolidation took place without 
the knowledge or consent of the subscriber. 
Bish V. Johnson, 21 Ind. 299, and Bishop v. 
Brainerd, 28 Conn. 289. The same doctrine 
is reaffirmed, and the same conclusion reach- 
ed, in East Lincoln v. Davenport, 94 U. S. 
801, where the town was held liable upon 
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similar facts with tliose in tlie present case. 
Hr. Justice Hunt says: "All this" (the con- 
solidation) "was provided for in the charter 
of the original company, to which the town 
subscription was made, and the subscription 
was made with the knowledge of the town, 
that new organizations might be made, and 
that the subscription was liable to be trans- 
ferred to, and its stock to become that of, 
another company." To the same effect is the 
case of County of Henry v. Nicolay, 95 U. S. 
619, where the company to the stock of which 
the county subscribed, consolidated, after the 
subscription, with another company; in 
which case Mr. Justice Bradley says, speak- 
ing of the efCeet of the consolidation upon the 
liability of the county: "Had the company 
ceased to exist, it would make no difference." 
The case has thus far been considered as 
though the several railroad corporations had 
consolidated at the time the bonds were is- 
sued. It is insisted, however, that the cor- 
porations which attempted to consolidate, 
were not authorized by law to do so, inas- 
much as neither of them were roads in opera- 
tion, and the statute authorizing consolida- 
tion of roads only applies to companies "oper- 
ating a railroad « * * within, or partly 
within and partly without, this state." The 
statute declares, that "it shall and may be 
lawful for any railroad company or corpora- 
tion, organized under the laws of this state, 
or of this state and any other state, and 
operating a railroad or bridge, either wholly 
within, or partly within and partly without, 
this state, to merge and consolidate its capi- 
tal stock, franchises and property, with the 
capital stock, franchises and property of any 
other railroad company or companies, organ- 
ized under the laws of this state, * * « 
whenever the two or more railroads of the 
companies or corporations so to be consoli- 
dated, shall or may form a continuous line 
of railroad with each other, or by means of 
any intervening railroad, bridge or ferry." 
The corporations here were neither of them 
operating a railroad. They contemplated do- 
ing so at some future time. It seems quite 
clear, that neither of them was within the 
description of coi-porations to which the stat- 
ute extends, as it confers power to consoli- 
date upon such corporations only as are oper- 
ating railroads within, or partly within, this 
state, which may form, by the consolidation, 
a continuous line of railroad. 

The question then arises as to the effect up- 
on the rights of the parties, of the act of the 
legislature extending to these railroad cor- 
porations the provisions of the general act 
authorizing corporations to consolidate. This 
act was passed after the commissioners for 
the town had made the subscription for stock. 
The statutes under which the original com- 
pany was incoi-porated, did not permit it to 
consolidate itself with another corporation, 
there was no general statute permitting such 
a corporation to consolidate, and, conceding 
the power of the legislature to alter or amend 
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the statutes under which it was incorporated, 
so far as to permit it to merge itself in an- 
other corporation, with an increased capital 
and an extended sphere of operations, it yet 
remains to determine whether such legisla- 
tion did not work such fundamental changes 
la the character of the corporation, as to ab- 
solve the town from obligation upon its sub- 
scription. By this legislation, it was permit- 
ted to the corporation to surrender its fran- 
chises and destroy its own identity. Such a 
result is not in accordance with what was 
the understanding of the parties to the sub- 
scription, or what could have been within 
their legal contemplation when the subscrip- 
tion was made. When the original corpora- 
tion availed itself of a statute passed after 
the subscription was made, by which it trans- 
ferred its franchises and property to another 
corporation, and ceased to exist, and this ac- 
tion was not warranted by the statutes under 
which it was incoi-p orated, or by any general 
law of the state, existing when the subscrip- 
tion was made, it must be held that the town 
was absolved from the obligations of a con- 
tract which could not have contemplated such 
a contingency. 

Kotwithstanding this, the plamtiff is en- 
titled to recover. The act of the legislature, 
passed after the bonds had been issued, val- 
idating the acts of the commissioners in is- 
suing the bonds, and declaring the bonds 
valid and binding upon the town, was a rati- 
fication, by the legislature, of a proceeding 
which they might have authorized originally. 
The case of Horton v. Town of Thompson, 
71 N. Y. 513, is cited as an authority to the 
contrary, but that case was decided by a di- 
vided court, and Is in conflict with Town of 
Duanesburgh v. Jenkins, 57 N. Y. 177, and 
"Williams v. Town of Duanesburgh, 66 N. Y. 
129. Whatever may be the state of the de- 
cisions of the state courts, the question is not 
an open one in this court. As was said in 
Belolt V. Morgan, 7 Wall. [74 U. S.] 619: 
"Whenever it has been presented, the ruling 
has been, that, in cases of bonds issued by 
municipal corporations, under a statute upon 
the subject, ratification by the legislature is, 
in all respects, equivalent to original author- 
ity, and cures all defects of power and all 
irregularities in its execution." The decisions 
of the state court upon this question are not 
obligatory as the rule of decision here. 
Venice v. Murdock, 92 TJ. S. 494. 

Judgment is ordered for the plaintiff, for 
$6,685.88. 



GRAY, The A. B. See Case No. 519. 
GRAY, The A. B. See Case No. 10,949. 
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Case ITo. 6,733. ^ 

GRAYDON et al. v. SWEET et al. 

[1 Woods, 418.] 1 

Circuit Court, W. D. Texas. Jan. Term, 1871. 

Limitations— Civiii War. 

1. The act of congress approved June ll.lSSi 
[13 Stat. 123], which suspends the running of 
the statute of limitations during the Rehellion, is 
not itself a statute of limitation. 

2. Article 12 of the constitution of Texas, 
which declares that "the statutes of limitation 
of civil suits were suspended by the so called act 
of secession of January 28, 1S61, and shall be 
considered as suspended within this state until 
the acceptance of this constitution by the con- 
gress of the United States," does not conflict 
with the said act of congress. 

3. The constitution was accepted on March 
29, 1870. Therefore when an action was com- 
menced on May 8, 1871, for goods sold in 1860, 
the plea that more than two years had elapsed 
after the cause of action had accrued and before 
suit brought, and that more than four years had 
elapsed after the close of the war and after the 
time the court was reopened to suitors, was held 
bad and stricken out. 

Heard on exceptiori to the plea of the stat- 
ute of limitations. 

M. H. Barnes and A. S. Walker, for plain- 
tiffs. 
A. M. Jackson, for defendants. 

DTfVAL, District Judge. This suit Is 
brought to recover the value of certain goods, 
wares and merchandise alleged to have been 
sold and delivered by the plaintiffs to de- 
fendants in the year lS60i' The petition 
was filed on the 8th of May, 1871. On the 
nth of June, 1871, the defendants answered, 
setting up the general denial, and pleading 
in bar that more than two years had elapsed 
after the cause of action had accrued, and 
before suit brought, and that more than four 
years had elapsed after the close of the war, 
a,nd after the time when this court was re- 
opened to suitors, etc. There was a demur- 
rer filed to the petition on the 9th of June, 
1871, which was met and the objection cured 
by an amended petition filed June 13th, 1871. 
On the 21st of June, 1871, plaintiffs filed an 
exception to the plea of limitation, and now 
ask that the plea be stricken out, because 
by article 12 of the constitution of the state of 
Texas, it is declared that "the statutes of 
limitation of civil suits were suspended by 
the so called act of secession of the 2Sth of 
January, 1861, and shall be considered as 
suspended within this state, imtil the accept- 
ance of this constitution by the United 
States congress." This acceptance occurred 
on the 29th of Lfarch, 1870. If this provision 
of the constitution of the state of Texas con- 
trols the question of limitation in this case, 
It is evident that this suit is not barred. But 
it is contended by defendants' counsel that 
this constitutional provision is controlled by 
the act of congress of June 11, 1864 (13 Stat 

1 pReported by Hon. William B. Woods, Cir- 
■cuit Judge, and here reprinted by permission.] 



123), and that so far as the national courts 
are concerned, the question of limitation must 
be governed by the latter. By this act it is 
declared that "whenever during the exist- 
ence of the pi-esent Rebellion, any action, 
civil or criminal, shall accrue against any 
person who, by reason of resistance to the 
execution of the laws of the United States, 
or the interruption of the ordinary course of 
judicial proceedings, cannot be served with 
process for the commencement of such ac- 
tion, or the arr^t) of such person, or when- 
ever after such action, civil or criminal, shall 
have accrued, but such person cannot, by 
reason of such resistance of the laws, or 
such interruption of judicial proceedings, be 
arrested or served with process for the com- 
mencement of the action, the. time during 
which such person shall so be beyond the 
reach of legal process shall not be deemed or 
taken as any part of the time limited by law 
for the commencement of such action." This 
act does not spectl^ any time within which 
an action shall be brought. In this respect 
it lacks an essential feature belonging to a 
statute of limitations. At the time of its 
passage, the civil war was going on, and it 
simply declared that during the existence of 
the Rebellion, the time dmring which the 
ordinary course of judicial proceedings was 
interrupted should not be deemed or taken 
as any part of the time limited by law for 
the commencement of un action. It did not 
provide that when such interruption ceased, 
or process could be served, the limitation 
provided by law should begin to run. Had 
it done so, I presume there could be little 
doubt that the present action should be held 
to be barred. But the act does not so pro- , 
vide, and it is only by inference or implica- 
tion that such a construction can be given to 
it Inasmuch as no bar is expressly created 
by this statute, and I am nnwiUing to give 
it a construction at variance with the rule 
established by the constitution of the state, I 
must hold that, in this case at least, the 
state constitutional limitation should govern. 
My opinion is that the exception or demurrer . 
of plaintiffs to the plea of limitation in this 
case should be sustained, and said plea 
stricken out And it is so ordered. 



Case Ho. 6,734. 

The GRAY EAGLE. 

p. Biss. 476.] 1 

District Court, D. Wisconsin, April, I860.2 

Vessel HAVING Lost Heb Lights— WhexEscus- 
ABDE fob Running— Held to Strictest Rules 
— Lookout — Duty of Officers — ^Apphoachino 
Sail Vessel — Vessel Diskeqauding Positive 
Rules. 

1. A sail vessel having lost her green and red 
lights in the night time, in a storm on Lake Mich- 
igan, may be excusable for pursuing her voyage, 

.1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
2 [Reversed in Case No. 5,735.] 
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from necessity, during that night with the pro- 
hibited white light; but is in primary faiilt for 
running the next night down the Straits of Mack- 
inac where there was good anchorage, without 
the signal red and green lights. 
[See note at end of case.] 

2. A sail vessel running with the prohibited 
white light alone, in the night time, is under su- 
perior obligations to observe the strictest dtity to 
avoid collisions. 

3. A sail vessel in an unseaworthy condition 
is in fault, when not having sufSicient and com- 
petent lookouts, and an officer of nautical skill on 
deck. 

4. The master of a vessel running in the night 
without the proper signal lights, having seen a 
sail vessel four miles ahead, went below leaving 
a second mate in command, who was not skilled 
in seamanship, and no proper lookouts on deck, 
and when a collision became imminent, the sec- 
ond mate left his post and called up the master; 
held, these officers are in fault, and their evidence 
in regard to the collision is not reliable. 

5. A sail vessel in every respect seaworthy, 
meeting in the night time another sail vessel 
running on a calm water without the red and 
green signal lights, and with a white light 
alone, is justified in considering the white light 
to be the light of a vessel at anchor; and, in the 
absence of willfulness or gross negligence, is 
not in fault of a collision. 

6. A sail vessel running in the night time in 
disregard of the positive rules as to signal lights, 
is guilty of a violationof law, and if she caused 
thereby uncertainty and embarrassment with the 
men on the colliding vessel as to her motion and 
course, the colliding vessel should not be ad- 
judged in fault for a mistake in endeavoring to 
avoid an impending peril. 

In admiralty. This was a libel brought by 
John Greening and Charles N. Deott, owners 
of the schooner Perseverance, which sailed 
from the port of Chicago for Ogdensbm'g, 
with a cargo of wheat on boai-d, in the month 
of November, 1864. In a storm on Lake 
Michigan, she shipped a heavy sea, which 
washed away her screen, and broke both her 
colored signal lamps, leaving her with noth- 
ing but a white light. The master, being un- 
able to procure signal lights at the Manitou 
Islands, and the weather being cold, pro- 
ceeded on his voyage, and about two o'clock, 
a. m., of the 24th November, the schooner 
sailing down the Straits of Mackinac, wind 
south, her course lying east of south, collided 
with the schooner Gray Eagle and was sunk. 
The facts are further stated in the opinion. 

Wm. P. Lynde, for libellants. 
Emmons & Van Dyke, for respondent 

ailLLER, Disti-ict Judge. The second 
mate of the Perseverance, who had the watch 
that night, and was the commanding oflSeer 
on deck, being on the lookout discerned lights 
ahead, and soon discovered- that they were 
boi-ne by a schooner, approaching the Perse- 
verance in a west, south-west direction about 
half a mile distant, and beai'ing about one 
point on her starboard bow. In the 4th 
article of the libel it is propounded, that at 
the time when the light was first discovered 
the Perseverance carried a bright light sus- 
pended on her pawl post, which remained 



there until sh.e went down. It is further 
alleged in the libel "that as soon as the sec- 
ond mate discovered the approach of the 
vessel, he called the captain of the Pei-se- 
verance, who came immediately on deck. 
The approaching vessel hauled up so much 
that she shut out her red light, and the Per- 
severance kept on her course, the master 
and mate believing that the approaching 
vessel would keep clear of her on the star- 
board side, until the vessels were neaiiy 
abreast, when the approaching vessel kept 
away again until she showed her red light, 
when the master of the Perseverance called 
to the approaching vessel to luff, and sevei*al 
times repeated this request in a loud and 
audible voice, and at the same time ordered 
his own man at the wheel to put the wheel 
down hard a-starboard. The approaching ves- 
sel made no reply, but kept on her com-se, 
and in less than two minutes the approach- 
ing vessel struck the Perseverance astern on 
about the starboard quarter with such force 
as to sink her in about two minutes, and 
was with her cargo totally lost." 

The answer states that the schooner Gray 
Eagle was sailing up the Straits of Mack- 
inac, on a voyage from Buffalo to Milwau- 
kee, that when about two miles to the south- 
ward and westward of Sheboygan light, 
which is about ten mUes below the po;;t of 
Mackinac, the Gray Eagle being in the usual 
course of vessels coming up the straits, and 
heading west-north-west, -the wind being 
south-south-west. The first mate then had 
the watch, and was the commanding officer 
on deck. The schooner had two men on the 
lookout forward, and the commanding officer 
in his position, and a competent man at the 
wheel, and carrying a red light on her port 
bow and a green light on her starboard bow, 
as required by the regulations. A white 
light was seen about a mile distant bearing 
about a point on the Gray Eagle's port bow, 
which was supposed to be a light on shore, 
or upon a vessel at anchor. The Gray Eagle 
was then kept away about a point and 
steadied on her course to give berth to the 
light The light was not discovered to be 
a vessel's light in motion, by the command- 
ing officer, until the Perseverance got with- 
in about three lengths of the Gray Eagle. 
Said light was then nearly ahead, and to 
windward. 

The answer further states that the mate 
not seeing any other light ordered the helm 
hard a-port, so as to pass .on the port side 
and keep off, and clear the stern of the Per- 
severance; and that he then heard for the 
first time a cry from the other vessel to put 
the helm hard, down, but it was too lafo, 
the vessels came right together. That the 
Perseverance instead of passing the Gray 
Eagle on the port side as she should have 
done, without the knowledge of the com- 
manding officer or the men of the Gray Ea- 
gle, and without lights to indicate her course, 
and contrary to prescribed or known rules of 
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navigation, came right across tlie bows of the 
Gray Eagle, and was struck by the Gray 
Eagle on her starboard quarter, in the for- 
WJU'd part of her cabin. 

From the evidence, the Perseverance was 
under way in the night time, in the nar- 
rowest part of the Straits of Mackinac, and 
where there was good anchorage, without 
the signal green and red lights prescribed 
by the act of congress, entitled "An act 
fixing certain rules and regulations for pre- 
venting collisions on the water," approved 
April 20, 1S64: (13 Stat 51), and with the 
white light prohibited by said act. 

Article 2 of rules concerning lights, is, 
"The lights mentioned in the following arti- 
cles and no others shall be carried in all 
waters between simset and sunrise " 

Article 3 directs that steam vessels, when 
under way, shall carry at the foremast head 
a bright white light, with a green light on 
the starboard side, and a red light on the 
port side. The green lights and red lights 
shall be fitted with inboard screens project- 
ing at least three feet forward from the 
light, so as to prevent these lights froifl be- 
ing seen across the bow. 

By article 5, sailing ships under way, or 
being towed, shall carry the same lights as 
steam ships under way, with the exception 
of the white light, which they shall never 
carry. 

By article 7, ships, whether steam ships or 
sailing ships, when at anchor in roadsteads or 
fair ways, shall between sunset and sum'ise 
exhibit where it can best be seen, but at 
a height not exceeding twenty feet above 
the huU, a white light, in a globular lantern 
of eight inches in diameter, and so con- 
structed as to show a clear, uniform and im- 
broken light, visible all around the horizon, 
and at a distance of at least one mile. 

These rules are so positive, that courts of 
admiralty will not be justified in constru- 
ing them otherwise than literally; and navi- 
gators must be required -to strictly observe 
them. 

The Perseverance having lost her green 
and red lights in a storm in the open lake 
in the night time, might be excused, upon 
the plea of necessity, in pursuing her voyage 
to the Manitou Islands, with a white light 
ftetween simset and sunrise; but there is 
no possible excuse for violating the positive 
rule the succeeding night in the Straits of 
Mackinac, where there was good anchorage. 

Pressing necessity alone can excuse a ves- 
sel for violating this rule of navigation. The 
Perseverance was clearly the primary faxilt 
of the collision, by her running in the night 
time under a prohibited white light, and in 
the absence of .the signal red and green lights. 

The master of the Perseverance left the 
bccontt mate on duty, and went below, wherb 
he remained warming himself and drying 
his clothes, he having on board an abun- 
dance of clothing. The lights of the Gray 
Eagle were observed ahead four or five miles 



off, which should have required the master 
to be on deck. And when within half a 
mile, the second mate, fearing danger, left 
his post and went below to call the master, 
who came on deck a verj' short time before 
the collision. 

The theory of lookouts is so well establish- 
ed as not to require reference to authorities. 
The Perseverance had not sufficient and com- 
petent lookouts posted in proper positions 
on deck; neither did she obsei-ve the rule in 
respect to the officer's watch, A vessel on 
the lakes is more direi-tly under the command 
of the master and first mate. The second 
mate, as in this case, is not usually employed 
or depended upon for his nautical skill. 

The Perseverance was under way, descend- 
ing the Straits of Mackinac at six miles an 
hour, without the required green and red 
lights, and carrying the prohibited white 
light. The master, under these circumstan- 
ces, should have been on deck. Being wet 
and cold was no excuse for absence from 
his post The master should have been strict- 
ly vigilant, but it seems he was extremely 
negligent For these reasons the Persever- 
ance was in fault Henry v. Baltimore 
Steam Packet Co., 23 How. [64 tJ. S.] 287; 
Union Steam Co. v. New York & V. S. S. Co., 
24 How, [65 TJ. S.] 307. 

It is contended that the Perseverance, not 
carrying the red and green lights prescribed 
by the rules, and sailing with the prohibited 
white light, must not be adjudged solely in 
fault, but that the colliding vessel, the Gray 
Eagle, is also in fault, as in the case of 
Chamberlain v. Ward, 21 How. [02 TJ. S.] 
548, decided under the act of March 3, 1849 
(9 Stat 382). 

That act did not prohibit the white light. 
I think the intention of the prohibition was 
to render the vessel guilty of its violation 
solely responsible for a collision, in the ab- 
sence of willfulness or gross negligence on 
the part of the colliding vessel. Do the plead- 
ings and proof show the Gray Eagle to be 
in fault? This vessel was seaworthy jn 
every respect, experienced officers, a full 
crew, and competent lookouts in proper posi- 
tions. They saw the white light a mile off, 
which was supposed to be a light on shore, 
or upon a vessel at anchor. They knew that 
there was good anchorage at that point; and 
it was natural and consistent with duty for 
them at first, to consider the vessel bearing 
the white light to be at anchor, according to 
the rules of liavigation. This would be the 
first impression on the minds of navigators 
who understood their duty; and such is the 
legal presumption. The Gray Eagle was 
then kept away about a point, and steadied 
on her course to give berth to the light, which 
was her duty. The light was not discovered 
to be a vessel's light in motion, until the 
Perseverance got within three lengths of the 
Gray Eagle. It is urged that this is a con- 
fession of negligence; that the motion of the 
Perseverance should have been sooner seen. 
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The night was hazy and clear by times, and 
the water was smooth. A vessel with one 
white light at such a time, and on a smooth 
water, will not appear to the heholder at a 
distance to be in motion, or its course be 
observable in the absence of some otner ob- 
ject Its course can only be ascertained in 
the night, at a distance, from sun-ounding 
objects. The sails of the Perseverance were 
visible for neai-ly a quarter of a mile, but 
her course and motion might not be. The 
Perseverance saw the Gray Eagle half a 
mile off, and was running at the rate of sis 
miles an hour, which would have brought 
her to the Gray Eagle stationary in five min- 
utes. The Gray Eagle, running at about 
the same rate, the vessels would be brought 
together in two minutes and a half. It would 
be contrary to judicial experience to presume 
that the men on board the Gray Eagle were 
neglectful of duty under the circumstances, 
in the absence of satisfactory evidence. Five 
men at their posts on the decli of the Gray 
Eagle, observed the white light one mile off, 
bearing a point on the Gray Eagle's port 
bow, which they supposed to be the light of 
a vessel at anchor, or a light on shore. They 
knew they were in the narrowest part of the 
straits, and where there was good anchorage. 
They kept the Gray Eagle away about a 
point, and steadied her on her course to give 
berth to the white light. They were watch- 
ing the light and at last when within three 
lengths, they discovered it to be a vessel's 
light in motion. It is not at all probable 
that the officei^ and men of the Gray Eagle, 
in the night time, would be indifferent as to 
the light ahead. 

Each vessel charges the other with chan- 
ging its course immediately before the col- 
lision. The Gray Eagle is charged with hav- 
ing headed up so as to shut off her red light 
From the want of competent oflBcers and 
lookouts on board the Perseverance, and the 
absence of the second mate when below to 
call the master, the charge that the Gray 
Eagle changed her course, is not reliable. 
The mate of the Gray Eagle, not seeing any 
other light, ordered the helm hard a-port, so 
as to pass on the port side and keep off, which 
order was obeyed. The Gray Eagle could 
not have run across the bow of the Persever- 
ance, but in raj opinion, from the weight of 
reliable evidence, the Perseverance ran across 
the bow of the Gray Eagle, and was struck 
on her starboard quarter. By changing the 
course of the Perseverance, Ibe red light of 
the Gray Eagle was shut off, if such was the 
fact 

It is alleged that there was confusion on 
board the Gray Eagle, the lookout and the 
mate giving different and contrary orders to 
the wheelsman, but the man at the wheel 
testifies that he obeyed the orders of the mate, 
but that it made no difference what order he 
obeyed, or how the wheel was turned, for 



the collision could not then be avoided or 
prevented. The men on board the Gray 
Eagle testify that they did not change her 
course, and that they were at their posts and 
on duty. "What a witness asserts he did at 
the time, or did not do on his own vessel, ia 
generally more satisfactory evidence of the 
fact than the opinions and belief of a dozen 
others formed from what they supposed they 
saw or heard on another vessel." The Nep- 
tune [Case No. 10,120]. 

The Perseverance running without the red 
and green lights and with the prohibited 
white light 'n^as guilty of embarrassing the 
men on board the Gray Eagle in their ob- 
servations as to the motion and course of the 
Perseverance, as testified by them. 

It was the special duty of the Perseverance 
to avoid collision in her unseaworthy condi- 
tion. She could ascertain the course of the 
Gray Eagle hj her signal lights, and is sup- 
posed to know that collision with the Gray 
Eagle might occur, and she should have kept 
away. Estimating three lengths of the Per- 
severance to be four hundred feet the dis- 
tance" she was off when first discovered by 
the Gray Eagle to be in motion, the vessels 
each running at the rate of sis miles an 
hour, would strike in about twenty seconds. 
The unavoidable collision would naturally 
cause some excitement on board the Gray 
Eagle. 

In my opinion it makes no difference If 
there was a mistake at that crisis, in regard 
to the wheel of the Gray Eagle. The Per- 
severance caused the difBculty, and her own- 
ers must bear the consequences. Even if 
the Gray Eagle changed her course, under 
the embarrassments caused by the Persever- 
ance, when the peril was impending and the 
collision inevitable, she did not commit a 
fault An error committed by those in charge 
of the Gi*ay Eagle under the circumstances, 
to avoid an imminent collision, will not prej- 
udice her rights in a court of admiralty. I 
do not think that the Gray Eagle should be 
adjudged in fault, and thereupon decree that 
the libel be dismissed. 

NOTE. For opinion of Davis, J., on appeal 
to circuit court see [Case No. 5,735], and on 
appeal to the supreme court the decision was 
again affirmed. 9 Wall. [76 TJ. S.] 505. The 
New York court of appeals also rule that the 
fact that one vessel does not carry the pre- 
scribed lights does not excuse other craft from 
proper care and diligence in approaching or 
passing her; and even though such vessel were 
entirely witJiout signals, or had negligently and 
recklessly undertaken to navigate a harbor 
where she should have come to anchor, if an- 
other omit to do what prudent and discreet nav- 
igators would have done, and which, if done, 
would have prevented the collision, the latter 
is chargeable. Hoffmann v. Union Ferry Co., 
47 N. Y. 176, Though a vessel is deceived by 
the want of proper lights upon another vessel, 
still if she, with reasonable care, could have 
avoided the colhsioru she is still liable. Silli- 
man v. Lewis, 49 N. Y. 379, and cases there 
cited. 
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Case No. 5,735. 

The GRAY EAGLE. 

T2 Biss. 25; 7 Am. Law Reg. (N. S.) 226; 2 Am. 
Law Rev. 359.] i 

Circuit Court, D. Wisconsin. Sept., 1S68.2 

Tessel Hatixg Lost Hek Sigxai, Lights— Doty 
OF Other Vessels— Must Watch Lights. 

1. Vessel having lost her signal lights in a 
^itorm, and proceeding on her way with the pro- 
hibited white light, is not necessarily to be char- 
ged with all the damages in case of collision, 

[See note at end of case.] 

2. The fact that she carried a light prohibited 
to vessels while sailing does not of itself absolve 
other vessels from the observance of that de- 
gree of caution, care and nautical skill which the 
exigencies of the ease require. 

[Distinguished in The Scotia, Case No. 12,513.] 
[See note at end of case.] 

3. Though a white light usually represents a 
vessel at anchor, the officers of an approaching 
vessel have no right to conclude that it always 
does. 

4. It was their duty, from the moment the 
light was seen, to watch it carefully in order to 
ascertain from its bearings whether the vessel 
was in motion; and if, in the exercise of ordi- 
nary nautical skill and care, this could have been 
done, and was omitted, and this omission contrib- 
uted to the accident, then their vessel must share 
the loss, although the other vessel was in fault 
in running with a prohibited light. 

[Cited in The Golden Grove, 13 Fed. 695.] 

5. A vessel is not under all circumstances re- 
■quired to come to anchor at night when, through 
misfortune she has lost her signal lights. In 

Tunning, she is so far protected that every other 
vessel must be navigated with reasonable care, 
skill and caution. 

This was an appeal from a decree of the 
■district court dismissing a libel filed by John 
Greening' and Charles N. Deott, as owners of 
the schooner Perseverance, against the 
schooner Gray Eagle, for damages caused by 
a collision. [See Case No. 5.734.] 

Wm. P. Lynde and Willey & Cary, for libel- 
ant 

Emmons and Van Dyke, for respondents, 
^s to absence of lights cited Waring t. 
■Clai-ke, 5 How. [46 U. S.] 46S; The Dela- 
ware V. The Osprey [Case No. 3,763]; The 
Emperor v. The Zephyr, Holt, Rule of Road, 
24; The Pyrus v. The Smales, Id. 40; The 
Louisa v. The City of Paris, Id. 22. What 
will excuse departure from rule. The Prin- 
•cessan Lovisa v. The Artemas, Holt, Rule of 
Road, 78;- The Newcastle v, Graaf van Re- 
•chteren, Id. 247; The Margaret v. The Em- 
ma, Id. 232; The Planet v. The Aoura, Id. 257; 
The Concordia, L. R. 1 Adm. & Ecc. 93; 
The Spring, Id. 99. That the Gray Eagle had 
used all the diligence required by law or good 
seamanship, Strout v. Foster, 1 How. [42 U. 
S.] 89; The Delaware v. The Osprey [supra]; 
Peck T. Sanderson, 17 How. [58 IT. S.] 178; 
The Columbus [Case No. 3,043]; The Grace 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 2 Am. Law Rev. 
359, contains only a partial report.] 

2 [Reversing Case No. 5,734. Decree of cir- 
cuit court affirmed in 9 Wall. (76 U. S.) 505.] 



(Case No. 5,735) GRAY EAGLE 

Gh-dler, 7 WaU. [74 U. S.] 19&-203; The 
Nichols, Id. 656. That the fault did not origi- 
nate on her part, and that the real responsi- 
bility was with the Perseverance. The Gene- 
see Chief, 12 How. [53 "0". S.] 443; Ward v. The 
Fashion [Case No. 17,154]; The Northern In- 
diana [Id. 10,320]; trnion S. S. Co. v. New 
York & V. S. S. Co., 24 How. [65 TJ. S.] 307; 
Ralston v. The State Rights [Case No. 
11,540]; Ward v. The M. Dousman [Id. 17,- 
153]; The Nichols, 7 Wall. [74 IT. S.] 656. 

DAVIS, Circuit Justice. The sehoonei" 
Perseverance sailed from Chicago on the 19th 
of November, 1864, with a cargo of wheat, 
bound for Ogdensburg. When in Lake 
]\Iichigaii, ofe the Manitou Islands, during a 
severe storm, she lost her signal lights, which 
she -was unable to replace after making ef- 
forts to do so. Owing to the lateness of the 
season, the severity of the weather, and the 
extent of her voyage, being unwilling to 
incxir the delay of lying by at night, she pro- 
ceeded on her way, showing at night a 
white light, in order to call the attention 
of other vessels to her. While running 
■through the Straits of Mackinac, at t\\'0 
o'clock on the morning of the twenty-fourth 
of November, the schooner Gray Eagle, boimd 
from Buffalo to Milwaukee, collided with her, 
and destroyed both vessel and cargo. 

It is argued, that as the Perseverance was 
running without the regular lights, and with 
the prohibited white light, she must be char- 
ged witli all the damages, although the com't 
should find that the Gray Eagle was also in 
fault This position is \mtenable. It is un- 
questionably true that the rules of naviga- 
tion, as prescribed by the act of congress, 
must be observed, '"but in obeying and con- 
struing these rules due regard must be had 
to all dangers of navigation." The fact that 
the Perseverance had a light prohibited to 
vessels whUe sailing, did not of itself absolve 
the Gray Eagle from the observance of that de- 
gree of caution, care and nautical skill which 
the exigencies of the case required. If a 
white light usually represented a vessel at 
anchor, the officers and seamen of the Gray 
Eagle had no right to conclude that it always 
did. It was their duty, from the moment 
the light was seen, to have watched it care- 
fully, in order to ascertain from its bearings 
whether the vessel was in motion or at an- 
chor. And if, in the exercise of ordinary 
nautical skill and care, this could have been 
done, and was omitted, and this omission con- 
tributed to the accident, then the Gray Eagle 
must share the burden of the loss, although 
the Perseverance was in fault in running 
with a prohibited light I cannot say that 
a vessel is xmder all circumstances required 
to come to anchor at night, if through mis- 
fortune she has lost her signal lights. There 
may be a state of case in which herself and 
cargo would be in more peril by delay at 
night than by pm'suing a continuous voyage. 
It is true she encounters serious hazard by 
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manning at night, but she is so far protected 
that eyery other vessel occupying the same 
waters must l)e navigated with reasonable 
care, sliill and caution. 

The obligation of the Gray Eagle to use 
aU. reasonable precautions to avoid a col- 
lision was not varied because the Perse- 
verance was running with a prohibited light 
The present case is one of mutual fault, 
which, in my opinion, requires a division of 
damages. It is unnecessary to discuss the 
evidence at lengtli, in order to show care- 
lessness and fault on the part of the Gray 
Eagle. She is convicted of want of ordinary 
seamanship in her own statement of the 
collision. 

The answer says, "A white light was seen 
about a mile 'distant, wliich was supposed to 
be a light on shore or upon a vessel at an- 
chor. The Gray Eagle was then kept away 
about a point and steadied in her course to 
give berth to tlie light. The light was not 
discovered to be a vessel's light in motion 
by the commanding officer until the Perse- 
verance got within about three lengths of the 
vessel." And why was this important dis- 
covery not sooner made? The night was 
not too dark to do it, for the evidence is that 
the sails of the Perseverance could readily 
have been seen a quarter of a mile off; and 
the wheelsman of the Gray Eagle (in not 
the best portion of the vessel to see the 
light), nevertheless, saw it twenty minutes 
before the collision. 

If the light was discovered a mile off, is 
it not apparent that ordinary vigilance would 
hive disclosed to those on board the Gray 
Eagle that it was on a vessel in motion, long 
before there was any danger of collision? 
The vessels could not have kept their respec- 
tive courses without it being evident to a 
watchful seaman that the light was hi mo- 
tion. I cannot, for want of time, "analyze the 
evidence, so as to show how the collision 
could have been avoided, if tlie light of the 
Perseverance had been properly watched. It 
is very dear the persons in charge of the 
Gray Eagle were so confident that the light 
was stationary, that they rested in security, 
and omitted the obsawations which good 
and prudent seamanship required to be made, 
and which, if made, could not have failed 
to have disclosed to them the character of the 
light, and enabled them to keep out of the 
way of the Perseverance. This conduct on 
the part of the Gray Eagle contributed very 
materially to the collision, and that vessel 
should share with the Perseverance the con- 
sequence of that disaster. [The clerk of the 
circuit court is therefore directed to enter an 
order, reversing the decree of the disti'ict 
court, and referring the case to a commis- 
sioner to ascertain the damages.] 3 

NOTE. For opinion of the district court 'in 
this case, see [Case No. 5,734]. For opinion of 
the supreme court affirming the decision, see 9 



8 [From 7 Am. Law Reg. (N. S.) 226.] 



Wall. [7e U. S.] 505. See, also, The Scotia, 
14 Wall. [81 V. S.] 170. The supreme court 
have recently decided, that although a vesspl 
may be sailing at night with other than the 
prescribed lights, and by thus actually mis- 
leading another vessel tend to cause a collision, 
yet this will not discharge the other vessel, if 
she by intelligent vigilance would have discov- 
ered from other indications that the vessel was 
not what her lights indicated. The Continen- 
tal. 14 Wall. [81 U. S.] 345. 

[The decree of the circuit co,urt dividing the 
damages between the two vessels was affirmed, 
on appeal by the respondents, in the supreme 
court, in an opinion by Mr, Justice Bradley. & 
Wall. (76 U. S.) 505. The omission on the 
part of the Perseverance to eshibit a proper 
light, though a fault which put that vessel prima 
facie in the wrong, was held not to exempt other 
vessels' from tlie consequences of negligence on 
their part. The decision in Chamberlain v. 
Ward, 21 How. (62 U. S.) 548, arisinj; under a 
similar act (March 3, 1849; 9 Stat. 380), was- 
foUowed and approved.] 
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Case K"o. 5,736. 

The GREAT BRITAIN. 

[01c. 1.] 1 

District Court, S. D. New York. Sept., 1843. 

Wages op Seam ex — Stxpolatiox fob Cost.s — 
"Slush." 

1. When a sailor brings a suit in rem against 
a ship to enforce a conditional agreement, made 
with the master, and outside of the written ar- 
ticles, he will be required to file a stipulation 
for costs in the same manner as an ordinary 
suitor. 

2. Rule 45 .of the district court was intended 
to give seamen high privileges for tiie collection 
of the wages agreed upon for their services; it 
will not be extended to claims extraneous the 
contracts for wages.- 

3. A cook not allowed to proceed under the rule 
in rem against a vessel to enforce a demand for 
the slush made during a voyage, when that per- 
quisite was not agreed for in the shipping ar- 
ticles. He must give the stipulations exacted in 
ordinary cases for libellants. 

In admiralty. 

A. Nash, for libellant 

Burr & Benedict, for claimants. 

BETTS, District Judge. A motion was 
made by the owner of the ship that the libel- 
lants be ordered to file the usual stipulation 
to cover the costs of suit, and that proceed- 
ings in the cause be stayed until the order is 
complied with. The action was brought by 
the cook of the vessel to recover the value 
of the slush made on her last voyage, and ap- 
propriated by the master to himself as owner, 
on her arrival in port The wages stipulated 
in the articles ($16 per month) have been 
paid the libellant in full, but he avers in his 
libel that the master agreed to allow him the 



1 [Reported by Edward R. Olcott, Esq.] 
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slusla in addition to tiie money wages; and it 
is insisted in Ills belaalf tliat liis case comes 
witliiu rule 45 of this eom't, which provides, 
that seamen suing in rem for wages in their 
own right, and salvors coming into port in 
possession of the property libelled, shall not 
he requked to give such security (stipulation 
for costs) in the first instance. He had 
brought suit against the master personally .on 
that agreement; and recovered judgment in 
the marine court of this city for $31, the value 
of the slush, and that judgment has not been 
satisfied; he is now proceeding against the 
ship, to render her answerable for the sum, 
claiming it as part of his wages for the voy- 
age. 

The present posture of the case does not 
demapd a decision upon the merits of the 
claim, but only whether it comes before the 
court prima facie as a suit for wages, giving 
the libellant the privilege of carrying it to 
a hearing without entering into stipulation for 
costs. Admitting that the written articles 
are not conclusive upon the sailor as to the 
amount of his compensation, and that he may 
prove by parol an agreement made at the 
time for the allowance of perquisites or other 
privileges as part of the recompense for his 
services, it would not follow that he should be 
allowed, against the owner, to go into that 
collateral matter without indemnifying him 
for costs, if he fails to establish his allegations 
by proof. The shipping articles are the first 
and highest evidence of the liability of the 
ship. The owner is to be presumed cogniztiut 
of that engagement; and if at the termina- 
tion of the voyage he contests the right of 
the sailor to that compensation, it is reason- 
able and equitable that the seaman should be 
allowed to seek the aid of the court for en- 
forcing it without the condition of giving se- 
curity for costs. But when he interposes an 
additional demand not mentioned in the ar- 
ticles, and resting on extraneous evidence, or 
dependent upon contingencies, the equity of 
the protection passes to the side of the own- 
er, and he should be indemnified in the con- 
troversy respecting such a claim, if it be ulti- 
mately shown to be unfounded. Here is a 
written contract on the part of the libellant 
to serve for $16 per month; that sum has 
been fully paid him; but he asserts that 
there was a conditional verbal agreement be- 
tween him and the master that the vessel's 
slush should belong to him also if he per- 
formed his duties satisfactorily. If tiiis is a 
contract binding on the ship, it is not one 
the owner must be presumed to have sanc- 
tioned, as it appears to have been a verbal 
arrangement between him and the mas- 
ter aside of the engagement in the arti- 
cles. It is, moreover, positively denied by 
the master, and the seaman shows no equity 
entitiing him to prosecute the ship for the 
claim without giving the stipulation of an 
ordinary suitor. The rule was intended to 
give seamen high privileges in collecting the 
wages agreed upon for their services, but it 



was not designed to distinguish them from 
other suitors in respect to emoluments and 
advantages arising out of collateral aiTange- 
ments, and not dU-ectly and palpably part of 
their wages. Leaving the libellant the oppor- 
tunity to take the judgment of the coxu-t on 
his case in respect to his right to recover at 
all, and also in respect to the liability of the 
vessel for the amount, I am of opinion that 
he is not entitled to hold the ship in arrest 
upon it, without filing the ordinary stipula- 
tion for costs. It is accordingly ordered, that 
unless the libellant file stipulation for costs, 
according to the course of the court, im- 
mediately on notice to his proctor of this de- 
cision, the ship be discharged from attach- 
ment, and that the libellant stand chargeable 
in the first instance with the expenses of 
her arrest 
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GREAT REPUBLIC, The (SCULLY v.). See 
Case No. 12,571. 
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Case Wo. 5,737. 

GREAT WESTERN INS. CO. v. FOGARTY, 
[See 19 Wall. (86 U. S.) 640.] 



Case No. 5,738. 

GREAT WESTERN INS. CO. v. THWING> 

[1 Lowell. 444.] i 

Circuit Court, D, Massachusetts. May Term,. 
1870.2 

Insurance— Dunnage— Caego. 

1. A warranty in a policy of insurance that 
the ship shall not load more than her registered: 
tonnage, means that cargo shall not be carried 
beyond that amount. 

[Cited in Thwing v. Great Western Ins. Co., 
Ill Mass. lOS.] 

2. Necessary and proper dunnage is no part of 
the loading within this warranty, though it is. 
carried on freigat. 

[See note at end of case.] 

Assumpsit to recover back money paid f or 
a partial loss, imder a policy of insurance, 
on the ship Alhambra, on a voyage from 
Liverpool to San Francisco. The policy con- 
tained a warranty that the ship should not 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 

2 [Reversed in 13 WaU. (80 U. S.) G72.] 
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^'load more than her registered tonnage of 
lead, marble, coal, slate, copper, ore, salt, 
stone, bricks, grain, or iron, either or all, on 
any one passage." The ship took on board 
at Liverpool among other things, 1,064 tons 
of iron, G tons of brick, and 238 tons of can- 
nel coal, making in all, 1,308 tons, and her 
register showed 1,28,5 tons, making an ex- 
-cess of twenty-three tons. There was evi- 
dence that the coal was used for dunnage*, 
that cannel coal is suitable for dunnage, and 
I's often used for that purpose in cargoes 
shipped at Liverpool; and that when so used 
it is liable to be crushed and otherwise in- 
jured; and when received for cargo it Is 
usually stowed differently from dunnage. 
And on the other hand, there was evidence 
that the charterer of the ship made an agree- 
ment with Oie master, independent of his 
■charter-party, to furnish this coal for dun- 
nage, and to pay freight for it, and that it 
was put in the freight bill, and a bill of lad- 
ing signed, and freight paid for it. The 
plaintiffs, when they paid the loss, were not 
aware of any breach of the warranty, and it 
was agreed that they could maintain their 
action if the loss was not covered by the 
policy. At the ti-ial before Lowell, J., the 
plaintiffs asked the judge to rule -that if 
freight was paid for this coal it came within 
Ihe warranty, although used for dunnage. 
But the instruction given was, that if the 
article was in fact received as dunnage, and 
not as carsro. it would not be part of the 
loading within the meaning of the contract. 
The jury found for the defendant [William 
Thwing], and the plaintiffs now moved for- 
■s, new "trial. 

M. E. Ingalls, for plaintiffs. 

S. Bartlett and D. Thaxter, for defendant. 

Before CLIFFOIID, Circuit Justice, and 
LOWELL, District Judge. 

LOWELL, District Judge. A warranty in 
a policy, like a condition in a deed, since it 
goes to defeat the general purpose of the 
-contract, should be construed strictly. So 
construed, it seems to us, that the agreement 
was not to take cargo beyond the registered 
tonnage of the ship. It is argued that the 
purpose was to prevent the overloading of 
the vessel, and this is undoubtedly true; but 
the conti'act itself does not provide that no 
more than a certain weight shall be put on 
board the vessel, but only that the "loading" 
shall not exceed so much. 

It is said that to load means to put or 
take on board for the purpose of carrying, 
and that the dunnage is and must be carried 
as far as the cargo is earned, and is, in fact, 
rather an incident to the cai'go, than any part 
of the tackle, apparel, or furniture of the 
ship. We are not prepared to say that dun- 
nage is not a part of the fittings of the ship 
to enable her to carry her cargo safely and 
properly. But if not, it does not follow that 
it is part of the cargo. The subject-matter 



of this insurance is a ship expected to carry 
cargo; the stipulation has reference to cargo 
and enumerates articles which may probably 
be shipped as such; and it seems to us, con^ 
struing this warranty strictly, though with- 
out any violence to the language, that it fair- 
ly means "if the cargo shall be iron, coal, 
grain, &c., either or all, she shall not take 
as such cargo moi-e than the registered ton- 
nage." Suppose there were no enumeration, 
but that the stipulation merely said, war- 
ranted not to load more than her registered 
tonnage, ought the usual and necessary dun- 
nage, say of plank, wood, rattan, or mats, to 
be counted, though they might amount to a 
very considerable weight? Could passengers' 
luggage be within the warranty in such a 
case? Or take the case of a freighting steam- 
er; the coal necessary for the use of her en- 
gines would not be estimated in ascertaining 
whether she had loaded iron, coal, stone, 
&c., beyond the agi-eed amount; and this 
because the warranty relates to a different 
subject, the cargo, and supposes the vessel 
to be duly fitted and prepared to receive her 
agreed cargo, before it begins to operate. 
It may be said that in such a case the coal- 
bunkers are no part of the registered ca- 
pacity of the vessel; but I apprehend that 
the decision could not turn on the fact that 
the coal was or was not carried in the bunk- 
ers, or that more was carried than the bunk- 
ers would hold. If it was mixed up with 
the cargo, the result would be the same. So 
here, if iron, &c., were carried on deck or in 
the cabin, but canied as cargo, and not as 
stores or 'dunnage, the warranty would be 
broken. 

If this be so, and if, as the jury have found, 
this cannel coal was in truth used for dun- 
nage, it does not seem material that freight 
•was paid for it. The evidence shows that it 
was the subject of a special agreement, and 
was stowed in a way that cargo ought not 
to be stowed. 

Tlie fact that the article has a market value 
does not change its character and bring it 
within the language, when, if furnished by 
the ship, and of no great value, it would not 
be included. Pex-haps nearly all dunnage 
has some value. The strongest mode of stat- 
ing the argument for the plaintiff on this 
point is, that here, in fact, was a cargo that 
needed no dunnage, because a part of it 
would serve the purpose. But the facts 
seem rather to show that here was dunnage 
of intrinsic value, besides the cargo which 
the charterer had agi-eed to furnish; and 
which, without a special agreement, he could 
nor furnish, because it would be the right of 
the master to supply such dunnage as might 
be proper, at his own risk. When that had 
been supplied, by whomsoever it might be 
supplied, the ship was ready to receive her 
cargo. It occupied a space, and was put on 
board imder a responsibility different from 
that of the loading, properly so called. This 
is rather a question of fact than of law, and 
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the jury liave found, in. effect, tloat this coal 
was used in good faith, and properly, as dun- 
nage; and we are not ready to set aside the 
verdict on this point. Motion denied. 

[NOTE. This case was reversed by the su- 

{)rcme court in an opinion by Mr. Justice Brad- 
ey— 13 Wall. (80 TJ. S.) 672— upon the ground 
that no one had a right to import into the con- 
tract of insurance an implied qualification that 
a reasonable amount of merchandise proper for 
ballast or dunnage should not be reckoned as 
loading within the "meaning of the contract. 
"When merchandise is used in lieu of dun- 
nage, or to perform the office of dunnage, it 
does not lose its character as cargo, and the in- 
surance company has the right to treat it as 
cargo. And it is evident that no form of words 
which the captain and the charterer might use 
on the subject can afEect the rights of the in- 
surance company. It would be res inter alios 
acta." Mr, Justice Clifford, Mr. Justice 
Swayne and Chief Justice Chase dissent.] 
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GREAT WESTERN QUICKSILVER MIN. 
CO. (KNOX v.). See Cases No. 7,906 and 
7,907. 



Case JSTo. 5,739. 

In re GREAT WESTERN TEL. CO. 

[5 Biss. 359; 1 5 CM. Leg. News, 493.] ^ 

Circuit Court, N. D. Illinois. July, 1873. 

Pkactice on Review — Newly-Discovered Bvi- 
DEKCE— Settlement of Pkoceedings. 

1. The circuit court will not on petition for re- 
view hear additional testimony. Its power is 
simply revisory. 

2. It will stride out from a petition for review 
all portions regarding newly discovered evidence. 

3. Where there is newly discovered evidence 
the district court may in a proper case open the 
decree and grant a re-hearing, and it seems that 
the circuit court might peremptorily direct the 
district court so to do. 

4. Pending such application for re-hearing, the 
circuit court will suspend action on the petition 
for review, and afterwards review the new case 
as finally decided in the district court. 

5. If the bankrupt can settle all but a few con- 
tested claims the court may, on consent of credit- 
ors, dismiss the proceedings on security being 
given to the non-assenting creditors. 

In bankruptcy. The Great Western Tele- 
graph Company was adjudicated a bankrupt 
by the district court, on the petition "of Jobn 
O. Hilton, and thereupon a petition for a 
review of the proceedings in the district 
court was filed in this court by the com- 
pany; and pending this petition in the cir- 
cuit court, an application was made by the 
petitioners for leave to take testimony in 
addition to what was before the district 
court, as affecting the question of the bank- 
ruptcy of the telegraph company; and a mo- 
tion was also made by Hilton, the petition- 
ing creditor in the district court, to strike out 
such portions of the revisory petition filed 
in tbis court, as set forth new evidence dis- 
covered by tiie company since tne decree of 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



the disti-ict court, and which tended to Im- 
peach the validity of Hilton's claim upon 
which the company was adjudged bankrupt. 

George C. Campbell, G. S. Paddock, and 
E. A. Small, for petitioner, Hilton. 

George F. Harding and John I. Bennett, 
for Telegraph Co. 

DRUMMOND, Circuit Judge. This case 
raises the question as to the proper practice 
in this court where there has been evidence 
recently discovered since the trial in the dis- 
trict court, affecting the question of bank- 
ruptcy. As I stated during the argument, 
if, after a decree of bankruptcy in the dis- 
trict court, there are facts ascertained whicn 
may affect the propriety of the decree, and 
which in fact show prima facie that the de- 
cree was improperly renderea, tbere ought 
to be some way by which that wrong could 
be rectified. 

The petition in bankruptcy in the district 
court was founded upon an mdebtedness up- 
on some promissory notes which had been 
reduced to judgment. And the question 
which is sought to be made now Is, as touch- 
ing the validity of that indebtedness. 

It is alleged by the petitioners In this court, 
that there really was no esasting indebted- 
ness to the petitioners in the district court, 
and, therefore, there was no proper founda- 
tion for the commencement of proceedings 
in that court 

I have come to the conclusion that it would 
not be proper for this court to bear any ad- 
ditional evidence as affecting the decree in 
bankruptcy. That is a matter within the 
jurisdiction of the district court [The only 
power that this court has over it is that of 
superintendence or revision simply.]2 

It was not the intention of the bankrupt 
law [of 1867 (14 Stat 517)], I think, to make 
the circuit court a court of original juris- 
diction, or to allow the circuit court to act 
upon the bankruptcy proceedings as if it bad 
original jurisdiction de facto. Its only ob- 
ject was to give the circuit "court a super- 
visory control and superintendence over the 
proceedings of the district court 

There are two ways in which the object of 
the petitioners in this court can be accom- 
plished. If it be true, as they allege, that 
there was no bona fide indebtedness, upon 
wbich the petition in the district court was 
founded, they can make an application ta 
.the district court, setting forth suflBcient 
facts to justify that court in re-opening the 
question connected with the decree in bank- 
ruptcy, and ask for a re-hearlng of the sub- 
ject matter of that decree. There can be no 
doubt that the district court would have the 
power, upon a proper case, to entertain and 
grant such an application. 

It may be that when a case Is pending in 
the circuit court upon review, as it is termed, 
under the second section of the bankrupt 

2 [Prom 5 Chi. Leg. News, 493.] 
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law, upon a showing of the facts warrant- 
ing the court in so doing, that the circuit 
court might direct peremptorily the district 
court to re-hear the case upon new facts 
thus presented, and to determine whether or 
not there should be a decree in bankruptcy- 
rendered against the company. 

But it would seem to me as though the 
better course would be in such a case for an 
application to be made to the circuit court, 
asking for a suspension of action upon a pe- 
tition of review until the case can be heard 
in its new aspect in the dLstrict court And 
when it is thus heard in tne district court, 
and the action of the court is had upon the 
new case, of course it would be subject to 
review by the circuit court, and any error of 
the district court could be corrected by the 
circuit court 

That is one way in which the object of the 
petitioners in this court can be attained. 
Another is this: If, as they allege, the com- 
pany is entirely solvent and able to settle 
all the bona fide claims against the company, 
leaving nothing but the contested claim of 
Mr. Hilton, who was the petitioner in the 
district court, then they could make an ap- 
plication to the district court to supersede 
the proceedings in bankruptcy, paying off all 
these other claims, or settling or adjusting 
them, and obtaining the consent of creditors 
to such a course and tlien giving security to 
the non-assenting creditor for any claim 
which it may turn out he has against the 
company and which he may he able to sus- 
tain before a competent tribunal. This was 
the course which was adopted in Indiana in 
a case which came before me at the last 
term of the circuit court In re Indianapolis, 
a «fe L. R. Cfo. [Case No. 7,023]. 

In the case I refer to, the court allowed 
the bankruptcy proceedings to be dismissed 
on the giving of securily for the payment of 
the claims of the non-assenting creditors, 
those claims being in controversy. 

Now, that may be done here. This claim 
of Mr. Hilton, 4t is insisted upon the part of 
the company, is not a bona fide claim; that 
it cannot be sustained when properly investi- 
gated, and when the proof attainable is 
brought to bear upon it If the company is 
prepared to pay the other claims, and is en- 
tirely solvent, there can be no objection to 
this course. 

Therefore the motion of the petitioners to 
allow the testimony to be heard in this court,, 
will be overruled; and the motion of the pe- 
titioning creditor in the district court, Mr. 
Hilton, to strike out a certain portion of the 
petition, will be sustained. This, of course, 
is without prejudice to the right of the peti- 
tioners in this court to reach the end they 
desire in one of the ways which has been 
suggested by the .court 

[In Case No. 5,740, the respondent made a 
motion in the district court to set aside the ad- 
judication of bankruptcy made against it The 
motion was overruled.] 
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In re GREAT WESTERN TEL. CO. 

[S Biss. 363.]! 

District Court N. D. Illinois. July, 1873. 

Box A Fide Holder — Lis Pendess — Notes op 

cokpohatiox—usage— ixcident to business 

— Authority of Ofpiceus Pbesctsied. 

1. A bona fiide transfer, of an interest in a 
partnership may be made witliout writings or 
vouchers. 

2. A person may be a bona fide holder of a 
promissory note witliout having paid for it in 
cash, if it is a genuine business transaction in 
which he believed that he was paying with a 
valid and valuable asset. 

3. The fact that he considers the maker of a 
note "slow" does .not show that he is not a 
bona fide holder, especially where it appears 
that he paid for the note in other securities 
equally "slow." 

4. A note in the hands of a bona fide holder is 
not avoided by the fact that the contract in 
part payment of which it was issued was fraud- 
ulent, and proceedings to annul the contract 
were pending at the time the note was issued. 

5. Though the rule of lis pendens would ap- 
ply to a contract assigned during the pendency 
of litigation over it. the doctrine cannot be car- 
ried so far as to affect commercial paper given 
by the litigating parties. 

6. Where a promissory note is fair upon its 
face, ftn indorsee is not bound to inquire into 
the consideration or circumstances under which 
it was given. 

7. A corporation may be bound by promissory 
notes issued by its treasurer in accordance witii 
a usage, as well as by espress authority. 

8. The power to make commercial paper is 
incident to a business corporation, and the usual 
executive oflBlcers are presumed to act witliiii 
the sco^e of their authority, and every intend- 
ment will be made to support the paper given, 
especially when signed by the financial officer of 
the company. 

In bankruptcy. 

This was a motion by the respondent, the 
Great Western Telegraph Company, to set 
aside the adjudication of bankruptcy pre- 
viously entered against it on the petition of 
John C. Hilton, a creditor. The petition was 
filed on the 8th of February, 1873, and on 
the 2Sth of April, the company was adjudi- 
cated bankrupt The company then filed a 
petition for review by the judge of the cir- 
cuit court on the ground of newly discovered 
evidence, but the circuit court refused to 
hear this testimony and remitted the case to 
the district court This court then allowed 
the respondent to introduce this testimony, 
and this motion was made on the final sub- 
mission of the proofs. Hilton's claim against 
the company consisted of judgments rendered 
in the circuit court of Cook county on three 
promissory notes given by the company to 
Selah Reeve, dated June 6th, 1872, for $6,- 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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G03.16 each, due respectively in four, five and 
5tx months after date, and one note for §869, 
dated August 1st, 1872, due in four months 
from date, all indorsed by Reeve to Hilton. 
These notes all bear interest at the rate of 
ten per cent and "were signed by George L. 
■Otis as ti-easurer of the company. The re- 
rspondent claimed that the notes were invalid, 
having been executed and delivered after the 
publication of the decision of the circuit court 
of Cook county in the case of J. M. Terwil- 
liger, against the respondent Selah Reeve 
and David A. Gage, declaring void a certain 
contract entered into between the company 
and Reeve, and decreeing an accounting. 
The respondent also denied that Bfllton was 
a bona fide holder of the- notes. The notes 
which Hilton held were originally transferred 
by Reeve to David A. Gage, and on the — 
<lay of July, 1872, transferred by him to Hil- 
ton in exchange for his interest in the firm 
of Raid, Sherwin & Go., in which both Hilton 
and Gage were partners, their respective in- 
terest therein being about $20,000. There 
being a disagreement in the firm. Gage and 
Hilton both proposed to withdraw, but Hil- 
ton, not being able to make a satisfactory 
settlement with the other partners, assigned 
his interest in the firm to Gage, who assum- 
ed the negotiation in his own name for the 
adjustment of the partnership. Gage finally 
adjusted his interest in the firm, including 
the interest of Hilton assigned to him, to- 
gether with a mortgage which he held upon 
their property at $60,000, which was secured 
by a second mortgage on the firm property 
for that amount payable in installments of 
$5,000 each. The notes were originally is- 
sued to Reeve on a contract with him for 
building a telegraph line from Chicago to 
Princeton," and transferred by him to Gage 
In re-payment of advances, to him on cariy- 
ing out his contract 

BLODGETT, District Judge. I see noth- 
ing in the evidence pertaining to the transfer 
of the notes from Gage to Hilton tending 
to show it was not a bona fide transaction. 
Gage in dealing with Reid &■ Sherwin had 
claimed to own Hilton's interest in the busi- 
ness, and had included that interest in this 
long mortgage taken to himself. As between 
himself and Hilton, he was bound to pay Hil- 
ton what that interest was worth, and pro- 
posed to give him these notes of the tele- 
graph company for HUton's hiterest in the 
Reid & Sherwin matter, and the railroad 
bonds. 

It is true that both Gage and Hilton state 
that no writings were executed between 
them, at the time Hilton assigned his un- 
liquidated interest in the firm to Gage for 
adjustment; but I cannot deem that a circum-' 
stance of sufficient import to say that Hilton 
really had no interest in the firm. He and 
Gage were partners, and intimate friendsj 
and I do not think the fact that vouchers 



were not exchanged, or writings executed, 
shows that Hilton had no bona fide claim 
against the firm to be adjusted. If he had, 
in fact, no such interest, it would have been 
easy to have proven it by the books of the 
firm of Reid & Sherwin, or by calling par- 
ties Intimate with its affairs, neither of which 
was done. 

It may be and probably is ti-ue that neither 
of the securities exchanged were deemed 
first-<dass. The Reid & Sherwin claim had 
a long time to run, because the mortgage 
debt which formed at least one-half of the 
final balance of $60,000 struck in the settle- 
ment against Reid & Sherwin, would be first 
satisfied by the $5,000 installments as they 
were paid. 

This $GO,000 was also a second mortgage 
on the Reid & Sherwin property, and Hilton 
testifies that while he supposed the telegraph 
company notes were in all respects valid, 
yet he anticipated that some part of them 
might bave to be renewed and extended. 
But the fact that an indorsee considers the 
malier of a note in doubtful credit, or, as 
the saying is "slow" does not show that the 
indorsee is not a bona fide holder, especially 
when it appears that he paid for the paper 
in other paper perhaps equally "slow." It 
is sufficient to say that the whole testimony, 
when taken together, seems to my mind to 
show that the transaction between Gage 
and Hilton, by which Hilton became the 
owner of this paper, was a genuine business 
operation in which each party at least sup- 
posed he was parting witli a valid and valu- 
able asset for another equally valid and 
valuable to himself. 

It is, however, urged by the respondent 
that, notwithstanding Hilton paid value for 
these notes, yet he took them with knowl- 
edge of the equities of the company against 
the original payee to such an extent that they 
are chargeable with those equities in his 
hands. 

The evidence to sustain this part of the 
case consists in the fact that the Terwilliger 
Case [59 HI. 249] was pending in the supreme 
court of Illinois at the time these notes were 
made; that the substance of the bill in that 
case had been published in the papers of this 
city, which Hilton was in the habit of read- 
ing, and that the allegations of that bill and 
subject matter of the suit amounted to a ca- 
veat to all persons not to deal with Reeve in 
any matter growing out of his relations to 
the respondent But I cannot believe any 
application of the doctrine of lis pendens has 
gone to the extent claimed in this case. 

The Terwilliger bill charged that a cer- 
tain contract made between Reeve and this 
company was fraudulent as against the bona 
fide stockholders of the company, and asked 
for an accounting in regard to the money 
paid and work done under that contract 
The case had been heard before the learned 
and able circuit judge of Cook county, upon 
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proofs and arguments, and lie had delivered 
an exhaustive opinion reviewing the evi- 
dence, and had dismissed that part of the 
bill for want of equity, from which Terwil- 
liger had appealed. The opinion of his hon- 
or, Judge Williams, holding that there was 
no fraud in the contract, had been publish- 
ed in the papers of this city months after 
the publication of the synopsis of the bill, 
so that if any weight is to be given to publi- 
cations in the papers of the substance of 
the bill, the opinion of the circuit judge at 
least neutralized the allegations of the bill, 
and as the record stood at the time Hilton 
became the purchaser of these notes, there 
was a judicial finding that the contiuct be- 
tween Reeve and the respondent was not 
fraudulent for the causes alleged in Terwil- 
liger's bill. 

There was no injunction against this com- 
pany at that time. It was in possession 
of long lines of telegraph and engaged in 
the construction of more. It had full con- 
trol of its affairs through its officers. The 
bank where Hilton kept his account had re- 
cently discounted the paper of the company, 
and was then the holder of it, to the extent 
of several thousand dollars, and I cannot 
conceive that the doctrine of lis pendens 
should be held to have created a conclusive 
judicial presumption that this company 
could not on the 6th day of June, 1872, make 
a valid note to Selah Reeve or owe him a 
bona fide debt 

The general principle by which a third 
person is charged with notice under the 
doctrine of lis pendens is that the notice 
attaches only to the thing— the res— which 
is the subject matter of the suit. Here the 
subject matter of the suit was partly a con- 
tract between two of the parties to the suit, 
and probably Reeve could not have assigned 
that contract pending the suit without the 
assignees taking it subject to the result of 
that suit But in regard to promissory 
notes, fair upon their face, an indorsee is 
not bound to inquire into the consideration 
of the note or the circumstances out of which 
It grew. The presumption is that the note 
was given for value, as well as that the 
Indorsee paid value for it And it seems to 
me it would be an abusive stretch of the 
principle of notice by lis pendens to hold 
that this respondent could not give commer- 
cial paper in its business transactions pend- 
ing that suit 

Incidental to this point it is also insisted 
that Otis, the treasurer, had no authority to 
give these notes, and that they are therefore 
void. It is insisted that, by the by-laws of 
the company, aU deeds and contracts are to 
be signed by the president, and that it is no- 
where made the duty of the treasurer, nor is 
lie permitted, either expressly or by implica- 
tion, to sign notes. By the fourth by-law it is 
provided that an executive committee shall 
be elected, consisting of three members of the 



board of directors, "who shall have, and they 
are hereby authorized to exercise, all the 
power of the board of directors." 

On the 5th of June, 1872, a meeting was- 
held by this executive committee, at which 
the following resolution was adopted, and 
spread upon the records of this company: 

"Resolved, that the notes already issued by 
the treasurer in the name of the company in 
part payment of a bill for §37,019.25, from 
the contractor, are approved, and that the 
treasurer is hereby authorized and directed to 
settle by note for any balance remaining due 
on said bill." 

It was conclusively sho\\'n on the former- 
trial that these notes were given for pai-t of 
the bill referred to in this resolution, and also- 
that Otis, the treasurer, had been in the habit 
of giving notes of this character for upwards- 
of two years last prior thereto. 

The power of this executive committee was 
plenary to the extent of the powers of the 
board of directors. The executive committee 
had sanctioned these notes, and directed them 
to be given, notwithstanding the by-laws pro- 
vided that the president should sign the deeds 
and contracts of the company. I have no- 
doubt that the board of directors or the ex- 
ecutive committee may also authorize any 
other person as the agent of the company to 
sign contracts. Here Otis signed these notes 
in pursuance of a usage which would raise 
the presumption that he had authority to do 
so, and also by virtue of express authority. 
I do not thinlv it lies in the mouth of the 
company to question his authority. 

The distinction between the acts of an of- 
ficer of a government or municipal body and 
the acts of an officer of a corporation created 
for business purposes, is obvious. In the case 
of a government official, the signature or In- 
dorsement of notes or bills of exchange is ex- 
ceptional and outside the usual functions of 
such officer. In the case of a business coi-po- 
ration like this, the power to make commercial 
paper like this is a necessary incident to the 
business which the corporation is created to 
transact and the usual executive officers of 
the company are presumed to act within tlie 
scope of their authority, and every intend- 
ment should be made to support the paper 
given, especially when given by the financial 
officer of the company. But suppose, for the 
purpose of the argument^ that is was the 
duty of Hilton, under the circumstances, to 
have made inquu'y into the consideration of 
this paper and the power of the treasurer of 
the corporation to execute it, the evidence 
shows that the actual consideration of the 
notes was money which Gage advanced to 
pay for material and labor which actually 
went into the construction of a telegraph line 
for the company, and that he advanced this 
money with the understanding and agreement 
that he was to have these notes as security 
therefor. Malting the notes payable to Reeve 
was only a matter of form. The money was 
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paid by Gage for the wire and labor, and the 
company had the benefit of it— there was no 
profit to the conti*actor involved In it. The 
company then was in debt to Gage, and could, 
through any agent or officer, give an evidence 
of that indebtedness, so that inquiry into and 
knowledge of all the facts would only have 
strengthened all the presumptions of the law 
in favor of the validity of the paper. 

As this case is of great importance to stock- 
holders of the respondent, I have carefully 
reviewed the evidence on which the former 
adjudication was made, as well as the new 
proof submitted on the last hearing, and I 
feel compelled to adhere to the conclusion at 
which I arrived on the former trial. 

It has seemed to me, from uie outset, thax 
undue stress has been placed by respondent's 
counsel upon the effect that the Terwilliger 
Case should have upon this proceeding. Here 
this corporation, through its de facto officers, 
has contracted certain debts, for which its 
notes— commercial paper— have been given, 
which may not have been ecLuitable, or even 
valid, between the original parties. These 
notes have passed into circulation, and are 
now in the hands of bona fide holders, who 
ought not to be made to sufier for the bad 
faith which, it is claimed, these officers have 
shown toward their constituency. It is surely 
better that these stockholders should suffer 
by the fraud of their own agents, than that 
the loss should fall on those who are within 
the pale of protection by the rules of com- 
mercial law. The motion for setting aside 
the adjudication Is, therefore, overmled. 

NOTE. An insolvent debtor may have his 
notes discounted when done bona fide, and still 
the purchaser will be protected though he know 
of the debtor's insolvency. Darby v. Boat- 
man's Sav. Inst. [Case No. 3,571]. Consult 
the following on the transfer of an insolvent's 
property in good faith with no intent to de- 
frdud: Wadsworth v. Tyler [Id. 17,032]; Dar- 
by V. Lucas [Id. 3,573]: In re Buse [Id. 2.221]. 
See further as to the binding effect of contracts 
made by the officers of a corporation when 
strictly beyond their power but under a usage: 
Commercial Mut. Ins. Co. v. Union Mut. Ins. 
Co., 19 How. [60 tJ. S.] 318; Odiorne v. Maxey, 
13 Mass. 178, 15 Mass. 39; Beers v. Phoenis 
Glass Co., 14 Barb. 358; Smith v. Hull Glass 
Co., 11 C. B. 897, 9 Eng. Law & Eq. 442; Al- 
len V. Citizens* Steam Nav. Co., 22 Cal. 28; 
Butts V. Guthbertson, 6 Ga. 166. Contra, 
where the powers of a treasurer are expressly 
limited by tbe by-laws, th^y cannot be extended 
by inference from course of business. Torrey 
V. Dustin Monument Ass'n, 5 Allen (Mass.) 
327. An agent of a corporation authorized "to 
sign all notes and business paper," binds the 
principal by giving accommodation notes which 
pass into hands of bona fide holders before ma- 
turity. Bird V. Daggett, 97 ^lass. 494. 

[Previously an attempt had been made to 
have the circuit court review the proceedings 
of the district court, by means of a petition for 
review and motions based thereon, but this the 
circuit court refused to do. Case No. 5,739.] 
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In re GREATHOUSE. 

[4 Sawy. 487; 2 Abb. (U. S.) 382.] i 

Circuit Court, N. D. California. Feb. 15, 1864. 

JuniSDICTIOS— ASJNESTT PROCLAMATION. 

1. The court has jurisdiction to inquire into 
the legality of the imprisonment of a person 
held under its own sentence. 

2. The proclamation of the president of De- 
cember 8, 1863, extends to persona who at its 
date had been cGnvicted and sentenced for the 
offences described in it. The proclamation em« 
braces not only rebels in arms or in a situation 
to injure the government, but also such as are 
already arrested and incarcerated. It is the 
duty of the court to construe the proclamation 
like any other public act or law, and to apply 
to it the well settled rules of interpretation, ir- 
respective of any opinion, or even knowledge^ 
of the private but unexpressed intentions of its 
author. A prisoner confined under a legal sen- 
tence can volimtarily accept a conditional par- 
don. 

Application for a writ of habeas corpus. 
The trial and conviction of Ridgeley Great- 
house, for treasonable acts, is reported 
[Case No. 15,254]. Application was now 
made, on his behalf, for a writ of habeas 
coi'pus, to procure his discharge. 

Alexander Campbell and Delos Lake, for 
petitioner. 

W. H. Sharp, U. S. Atty., for the United 
States. 

HOFFMAN, District Judge. A writ of ha- 
beas corpus is applied for on the part of 
Ridgeley Greathouse, a prisoner now in ex- 
ecution under the judgment and sentence 
of this court for the crime of engaging in 
and giving aid and comfort to the existing 
Rebellion. The legality of the conviction 
and sentence is not denied; but it is claim- 
ed that the prisoner is entitled to his dis- 
charge under the proclamation of the presi- 
dent, of December 8, 1863. 

The application is resisted by the district 
attorney on two grounds: 

First. That the court has no jurisdiction 
to award the writ or discharge the prisoner, 
even though it be clear that hfr is within 
the terms of the proclamation, and. 

Second. That the proclamation does not 
apply to his and similar cases. 

1. As to the jurisdiction of the court. 
The authority of the courts of the United 
States and of the judges thereof to issue 
writs of habeas corpus, is derived from the' 
fourteenth section of the act of September 
24, 1789 [1 Stat 81]. That section provides 
that "either of the justices of the supreme^ 
eouit, as well as the judges of the district 
courts, shall have power to grant writs of 
habeas corpus for the purpose of an inquiry 
into the cause of commitment Provided, 

1 [Reported by L. S. B. Sawyer, Esq., and 
by Benjamin Vaughan Abbott, Esq., and here- 
compiled and reprinted by permission. The 
statement is from 2 Abb. U. S. 382, and the- 
syllabus and opinion are from 4 Sawy. 487.] 
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that writs of lial>eas corpus shall in no case 
extend to prisoners in jail, unless where 
they are in custody under or by color of the 
authority of the United States, or commit- 
ted for trial before some court of the same, 
or necessary to be brought into court to 
testify." 

It is contended by the district attorney 
that the authority here given does not em- 
brace cases where a prisoner is in custody 
under conviction and sentence. That the 
court, when sentence is pronounced, is func- 
tus officio, and has no further power over 
the case; that the marshal's return that he 
holds the prisoner by virtue of such convic- 
tion and sentence is conclusive; and that 
even a special pardon issued to the prisoner 
cannot be set up in answer to it. 

For this position no authority is cited. It 
will be seen that, if correct, it would be the 
duty of the court to remand a prisoner to 
undergo execution of a capital sentence, 
even though he should produce- a full and 
free pardon by the president, under the 
great seal of state. Even this result the 
district attorney did not hesitate to admit 
to be the necessary consequence of the prin- 
ciple contended for. 

The terms of the statute embrace, it will 
be observed, all cases of commitment— and 
the proviso by implication includes not only 
cases of commitment for trial before some 
court of the United States, but also all cases 
where persons are in jail under or by color 
of the authority of the United States, It is 
evident that this language extends to all 
persons imprisoned under the authority of 
the United States, whether under the judg- 
ment of a court or the warrant of a commit- 
ting magistrate. 

The duty of the court, on the return of the 
writ, is plain. If it appear that the prisoner 
is held by virtue of a warrant issued by a 
competent officer, or by the judgment and 
sentence of a court of competent jurisdic- 
tion, he will be remanded. But if it appear 
that though the original commitment was 
lawful, yet, that in consequence of some 
subseciuent event, his furtlier detention is no 
longer lawful, he will be discharged. Thus, 
if he be committed until he pay a fine, which 
he has paid accordingly, and the return states 
the commitment only, the court will inquire 
into the fact and release the prisoner, "So, 
after a conviction, he may allege a pardon, 
or that the judgment under which he was 
imprisoned has been reversed." 1 Hill, 404. 
In People v. Cassels, 5 Hill, 167, Judge Bron- 
son says: "The officers may also inquire 
whether any cause has arisen since, the com- 
mitment for putting an end to the imprison- 
ment, as a pardon, reversal of the judgment, 
payment of the iine, and the like." 

That the court does not become, by passing 
sentence, functus officio, to aU intents and 
purposes, is evident from the consideration 
that it is by virtue of the authority of the 
court and by force of its sentence that the 



prisoner is detained; and even when he has 
obtained a conditional pardon and been dis- 
charged, yet, if he violate the condition, he 
may be re-arrested and remanded by the 
court in execution of the original sentence. 
But the point is authoritatively settled by 
the supreme court of the United States. 

In Ex parte Wells [Case No. 17,386], a mo- 
tion was made in the circuit court for a 
habeas corpus on behalf of WeUs, a prisoner 
convicted of murder and sentenced to death, 
but who had been pardoned by the president, 
upon condition that he be imprisoned during 
his natural life. Under this pardon, the 
prisoner claimed to be entitled to his dis- 
charge. The application was refused by the 
circuit court, and came before the supreme 
court by way of appeal [IS How. (59 U. S.) 
307], The questions debated were, whether 
the supreme com't was not, in entertaining the 
application, exercising an orighial, instead 
of the appellate jurisdiction to which, in such 
cases, the constitution restricts it; and, sec- 
ondly, as to the force and effect of the par- 
don and the legality of an imprisonment by 
virtue of the condition contained in it, and 
the prisoner's acceptance of it It was held 
that the jurisdiction invoked was an appel- 
late jurisdiction; and that the imprisonment 
pursuant to the condition of the pardon was 
legal. But no doubt seems to have been sug- 
gested — either by the court or at the bar— of 
the authority of the circuit court to award 
the writ; nor of that of the supreme court, 
provided the jurisdiction exercised was ap- 
pellate and not original. In Ex parte Wat- 
kins, 7 Pet. [32 U. S.] 568, the court awarded 
the writ in the case of a person convicted of 
offenses against the United States, and sen- 
tenced to imprisonment and the payment of 
fines. It is nowhere suggested, in the case, 
that the authority of the circuit coTU*t, or that 
of the supreme court (if the jurisdiction was 
to be deemed appellate) to inquire into the 
force and effect of the sentence, and the le- 
gality of a further imprisonment under it, 
was open to conti'oversy. 

It is plain, from the foregoing, that it is the 
right and duty of the court in this case to 
inquire into the cause of commitment of the 
prisoner, and that if he is held by virtue of 
the sentence of this court, to ascertain and 
decide whether, by reason of any matter 
subsequent thereto, such as the payment of 
his fine, the expiration of his term of im- 
prisonment, a pardon, or the like, he is now 
entitled to be discharged. 

2. The pardon whereby it is claimed that 
the sentence of the prisoner is avoided is con- 
tained in the proclamation of the president 
of December 8, 1863. The part requisite to 
consider is as follows: 

"Therefore, I, Abraham Lincoln, president 
of the United States, do proclaim, declare 
and make known to all persons who have 
directly or by implication participated in the 
existing Rebellion, except as hereinafter ex- 
cepted, that a fuU pardon is granted to them. 
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and eacli of them, with restoration of all 
rights, if third parties shall have intervened, 
and upon the condition that every such per- 
son shaU take and subscribe an oath, and 
thenceforward keep and maintain said oath, 
and which oath shall be registered for per- 
manent preservation, and shall be of the 
tenor and effect following, to wit," etc. 

The authority of the president to grant an 
effectual pardon to all persons embraced 
within the terms of this proclamation is not 
disputed. It Is derived from the power con-^ 
fided to him by the constitution, and in this 
case is exercised in pursuance, as the pre- 
amble recites, of an express authority given 
by congress to the president, "to extend by 
proclamation to all persons who may have 
participated in the existing Rebellion in any 
state, or part thereof, pardon and amnesty, 
with such exceptions, and at such terms, and 
on such conditions as he may deem expedi- 
ent for the public welfare." 

The pardon and amnesty thus proclaimed 
is, therefore, a public and official act, of 
which the court will take judicial notice, and 
it corresponds to a dass of pardons well 
known in England, pardons by act of parlia- 
ment. Nor is it disputed that the crime- 
described in the proclamation is the same 
crime as that whereof the prisoner has been 
convicted. The language of the proclama- 
tion is: "All persons who have directly, or 
by implication, participated in the existing 
Bebellion." 

The offense of the prisoner, as charged in" 
the indictment, is: "That he engaged in the 
existing Rebellion, and gave to it aid and 
comfort." The offense pardoned is, there- 
fore, evidently the offense committed by the 
prisoner. 

But it is urged by the district attorney tiiat 
this proclamation does not extend to persons , 
who, at its date, had been convicted and sen- 
tenced for the offenses described in It In 
support of this position, he cites various an- 
cient English authorities. It is not disputed 
that by the common law, if a man be at- 
tainted of felony, and get a pardon which 
doth not mention the attainder, the pardon 
will be ineffectual. So, also, it has been held 
that the pardon of a person convicted by ver- 
dict of felony, is void, unless it recite the in- 
dictment and verdict It has even been 
questioned if the pardon of a person barely 
indicted of a felony, be good without men- 
tioning the indictment. Bae. Abr. tit. "Par- 
don," D, and cases cited. 

These and similar decisions are founded on 
the general principle that wherever it ap- 
pears, by the recital of the pardon that the 
king was misinformed or not rightly appris- 
ed, both of the hetnousness of the crime, and 
also how far the party stands convicted up- 
on record, the pardon is void, upon the pre- 
sumption that it was gained from the king 
by imposition. Any suppression of truth, 
or suggestion of falsehood, in a charter of 
pardon, was, therefore, held to vitiate it 



But it may be doubted whether, at the 
present day, such rules would be enforced 
in this country, or even in England. We 
learn from Ean-ington (Ob. St 27, 231) that 
at the time of Magna Oharta, and for many 
reigns subsequently, the abuse of the pardon- 
ing power by the king, and the impositions 
practiced upon him, were the subject of fre- 
quent and clamorous complaint The ancient 
punishment for murder was a were gild, 
paid as a satisfaction to the nearest relative 
to the deceased. It was, therefore, a most 
crying abuse of power in the king not only 
to pardon this most heinous crime, but in 
consideration also of the mulct which other- 
wise, should have been given to the relation 
who prosecuted. Bar. Ob. St. 27. 

Hence, we find it enacted by statute 27 of 
Edw. III. that in every pardon of felony 
granted at any man's suggestion, the sug- 
gestion and the name of him that makes it 
shall be compared, and if it be found untrue- 
the charter shall be disallowed, and the jus- 
tices before whom tlie charges shall be' al- 
leged shall inquire of the same suggestion, 
and if they find it untrue shall, disallow the 
charter. So, by statute 13 of Rich. II. it was- 
enacted that no pardon for murder or rape' 
shall be allowed, unless the offense be par-' 
ticularly specified therein, and especially in' 
murder it shall be expressed whether it was- 
committed by lying in wait, assault or malice; 
prepense." : 

In analogyto these statutory requiremenis, 
and to carry out the same policy, the courts' 
' held a pardon to be void whenever it might' 
reasonably be presumed that the king was 
deceived; and they considered the omission' 
to recite the fact that the person pardoned 
had been attained or convicted, or perhaps 
even indicted, as evidence that an imposition 
had been practiced on the king. How^ far 
1 these rules would now be enforced in this, 
country is not very clear. 

In Re Edymoin, 8 How. Pr. 478, a pardon 
was hold on habeas corpus to be valid, al- ; 
though it appeared that a gross fraud had' 
been perpetrated on the executive; that no 
notice of the application for pardon had been 
given to the district attorney as required by 
law; that the signatures of the officers of 
the prison to the application for pardon had 
been, forged, as also a letter accompanying, 
the petition purporting to be from the physi- 
cian of the prison; and that on these papers 
the pardon was granted. 

In. Stetier's Case [Case No. 13,380] ,U. S. 
Cir. Ct Phila., it was held by Judge Kane that 
where the pardon recited a conviction "at 
the June term" of tiie district couit, of 
counterfeiting the silver coin of the United 
States, and a sentence of imprisonment for 
one year, and the record showed a convic- 
tion at the "May sessions" of two felonies, 
one counterfeiting and forging ten pieces of 
coin, and the other uttering and passing them, 
on which there was a sentence of fine as well . 
as imprisonment— the pardon was ineffectual 
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to restore the competency of the party as a 
witness. Whart. Cr. Law, § 766, in notis. 

Whether a similar inaccuracy as to the term 
at which the conTiction was had, and the 
description of the offense as stated in the in- 
dictment, would, in a capital case, and in 
the face of the plain intention of the execu- 
tive to pardon, be held to vitiate it, and the 
prisoner remanded for execution, may be 
doubted. 

The case cited from the New York reports 
is clearly an authority that the fact that the 
executive was grossly deceived will not avoid 
the pardon; and if this be law, it follows that 
the omission to recite the fact of a conviction 
and judgment, which is in England adjudged 
to avoid the pardon only because it affords 
evidence that the king was deceived, would 
not have the like effect in this country. In- 
dependently of the presumption of deception, 
arising from a failure to recite a previous 
conviction or indictment, the absence of such 
recitals would seem to afford no ground for 
avoiding the pardon. 

All pardons, except in cases of illegal con- 
victions, etc., proceed upon the hypothesis 
of the legal guilt of the person pardoned. If 
he be not guilty, it is presumed that he will 
be acquitted, and he has no need of a pardon. 
The pardon is granted on considerations 
which satisfy the executive that, in the par- 
ticular case, an offender, though guilty, should 
be pardoned. 

It would seem, therefore, to be of slight 
importance, whether the guilt of the offender 
be judicially ascertained or not, provided the 
executive is fully apprised of the nature of 
the offense pardoned; for the pardon goes 
upon the presumption that the offender, if 
not already convicted, will be; else he would 
not need to plead his pardon to the indict- 
ment, but would be saved under his plea of 
not guilty. 

It is believed, however, that in the United 
States few pardons have ever been granted 
until after conviction. But whatever be the 
rules with respect to private pardons by 
charter frOm the king, or special pardons by 
the executive in this country, it is very clear 
that they have no application, even in Eng- 
land, to general pardons by act of parlia- 
nient 

This is evident on grounds of reason as 
well as on authority. The only reason as- 
signed for holding void the pardon of a con- 
vict, which does not recite the conviction or 
indicting of a person indicted, is, that it ap- 
pears from the omission that the king was 
not acquainted with the facts of the case. 
But this reason can have no application to 
general acts of amnesty and pardon, which 
are intended to include whole classes of of- 
fenders, and are in no respect founded on 
any consideration of the circumstances of 
particular eases, except of those which by 
name or special description may be except- 
ed out of them. 
They are like the amnesty bills passed on 
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the accession of Henry VII, at the restora- 
tion of Charles II., and by "William III. at 
the revolution of 1688, or in this country after 
the whisky rebellion, public and general acts 
dictated by motives of policy and considera- 
tions of state, as well as of clemency; but 
not founded, except as before stated, as to 
those excluded from their benefits, on any 
particular examination of the circumstances 
of individual cases. As to those included 
within their terms, there can be no reason 
to allege that the king was misinformed or 
deceived. 

Neither can it, when an act of state of so 
great importance is contemplated, be pre- 
sumed to be intended that the accidental 
difference in the situation of offenders— some 
of whom, perhaps the most guilty, may not 
have been arrested, or if arrested, not indict- 
ed or convicted; while others, perhaps less 
guilty, have been tried and convicted— should 
enable the former to avail themselves of the 
offer of gi-ace, while the latter would be ex- 
cluded. A moment's consideration of the 
operation of such a rule of discrimination 
between offenders at large and offenders in 
custody, will convince us of its unreasonable- 
ness. 

The diligence of the district attorney has 
failed to discover a single case where the 
benefit of a general pardon, by act of parlia- 
ment or by royal proclamation of amnesty, 
has been withheld on the ground that the 
party had already been convicted. 

Baron Comyn says (Dig. § 53): "Also, it 
hath been adjudged that where an act of 
parliament expressly pardons such ;ind such 
crimes from a certain day before the session, 
it thereby avoids all convictions and depriva- 
tions, and awards of costs and amerciaments 
for such crimes, whether such convictions 
were before or after the sessions, because it 
appears to be the intent of the parliament 
that such crimes shall in no way be punished 
which cannot take effect, if such convictions, 
etc., remain in force." And for this he cites 
numerous authorities. 

It was even adjudged when a parson had 
been deprived for adultery, and by subse- 
quent act of parliament, the offenses of adul- 
tery, inter alia, were pardoned, the sentence 
was thereby made void, and the parson rein- 
stated in his living, notwitlistanding that in 
the meantime, and while the deprivation 
stood in force, another had been admitted, 
instituted and inducted. 3 Coke, C, 14, So 
if one be attainted of felony and afterward, 
by relation of a general pardon, the felony 
is pardoned, he shall be discharged, for he 
has not any remedy, by error or otherwise, 
to reverse the attainder. Plowd. 401a. It 
even seems that the ancient fiction by which 
acts of parliament were deemed to relate to 
the first day of the session, has been allowed 
to give a retrospective effect to an act of" 
pardon enacted during the session, and to 
make utterly void sentences passed before 
the passage of the act 
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On these authorities, and for the reasons 
assigned aboYe, it appears to me indisputa- 
ble that where by act of parliament or by- 
royal proclamation of amnesxy, certain kinds 
of offenses or classes of offenders, are par- 
doned, all offenders embraced within the de- 
scription, and "all persons included within 
the classes designated are, unless specially 
excepted, entitled to the benefit of the par- 
don. 

If there be any case where the benefit of 
such a pardon or amnesty has been refused 
to a person otherwise within it, on the 
ground that his guilt had already been judi- 
cially ascertained, I have failed to discover it. 

It is suggested by the district attorney 
that the proclamation was Intended to apply 
only to rebels in arms, or in a situation to 
injure the government, and not such as are 
already arrested and incarcerated. But the 
language of the proclamation expresses no 
sucb limitation. A full pardon Is granted 
"to all persons who have directly, or by im- 
plication, participated in the existing Rebel- 
lion." 

It therefore includes not only those who 
have joined the Rebellion in arms, but those 
who have in any way been implicated in it 
I know of no rule of construction which 
would authorize a court to interpolate into 
the language of a statute or public act a 
<lualification such as is suggested by the dis- 
trict attorney. 

It may be observed, in addition, that the 
•■ interpretation contended for would degrade 
what was evidently intended as an act of 
mercy and conciliation into a mere bargain, 
by which the president barters away im- 
punity for crime in consideration of an ex- 
•emption from future attacks upon the gov- 
ernment; and that it makes his clemency 
merely commensurate with his apprehen- 
sions. The active and dangerous rebel is to 
be pardoned if he will renounce his treason- 
able designs; but the terrors of the law are 
unmitigated for the impotent and harmless 
rebel, who is not formidable enough to be 
entitled to forgiveness. Such a construction 
of the proclamation seems to me too repug- 
nant to reason and sound policy to be for a 
moment admitted. 

It was also urged by the district attorney, 
that the president has himself given a prac- 
tical construction to his proclamation, by 
issuing to Albert Rubei-y, a co-defendant 
with the petitioner, a special pardon, there- 
by showing that he did nox consider him 
within the purview of the proclamation. 

It has even been suggested that there are 
good, though private, grounds for the belief 
that the case of the Chapman prisoners was 
not intended by the president to be covered 
by the proclamation. But it is to be ob- 
served that the pardon of Rubery was grant- 
ed as a mark of respect and good will to 
air. Bright, by whom it had been solicited, 
and on condition that Rubery should leave 
the country within thirty days. As Rubery 



was a British subject, the oath, the taking 
of which is the condition imposed by the 
proclamation, could not have been exacted 
of him, and he might thus, if unwilling to 
take it, have been deprived of the general 
pardon. 

Whether or not the failure to except the 
case of the Chapman prisoners from the 
operation of the genex-al terms of the procla- 
mation arose from accident or inadvertence, 
the court cannot judicially know. Its plain 
duty is to construe the proclamation like any 
other public act or law, and to apply to it 
the well settled rules of interpretation, irre- 
spective of any opinion, or even knowledge, 
of the private but unexpressed intention of 
its author. Such is the rule even with i*e- 
spect to a private pardon of an in'dividual 
offender. "A pardon," says Mr. Chief Jus- 
tice Marshall, "is an act of grace proceeding 
from the power intrusted with the execution 
of the laws which exempts the individual 
on whom it is bestowed from the punishment 
the law- inflicts for the crime he has com- 
mitted. It is the private, though official act, 
of the executive magistrate delivered to the 
individual for whose benefit it is intended, 
and not communicated officially to the court 
It is a constituent part of the judicial system 
that the judge sees only with judicial eyes, 
and knows nothing respecting any particular 
case of which he is not informed judicially. 
A private deed not communicated to him, 
whatever may be its character, whether a 
pardon or release, is totally unknown and 
cannot be acted on. The looseness which 
would be introduced into jiidicial proceed- 
ings would prove fatal to the great principles 
of justice, if the judge might notice and act 
upon facts not brought regularly into the 
cause. Such a proceeding in ordinary cases 
would subvert the best established princi- 
ples, and overturn those rules which have 
been settled by the wisdom of ages." 

"Is there anything peculiar in a pardon 
which ought to distinguish it in this respect 
from other facts? We know of no legal prin- 
ciples which will sustain such a distinction. 
* * * The pardon may possibly apply to a 
different person or a different crime. It may 
be absolute or conditional! It may be con- 
troverted by the prosecutor, and must be 
expounded by the court. These circumstan- 
ces combine to show that this, like any other 
deed, ought to be brought judicially before 
the court by plea, motion or otherwise." U. 
S. V. Wilson, 7 Pet [32 U. S.] 161. 

In the case in which these observations 
were made, the prisoner had declined to avail 
himself of a pardon which he had received. 
It was held that the court could not judi- 
cially notice the pardon", unless produced and 
brought before it But if the court, though 
aware that a pardon has been granted^ can- 
not know of its existence until it is judi- 
cially brought before it, how can it, when 
the pardon is produced, be governed in its 
construction or the expounding of its effect 
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by any extrinsic fact of which judicially it 
is ignorant? And especially in the case of 
a general pardon by proclamation or act of 
legislature, of which the court takes jiidieial 
notice, must it dismiss all knowledge of the 
Intentions of the pardoning power, except 
such as is to be derived from the terms of the 
act of grace itself. 

Finally, it is urged by the district attorney 
that the proclamation, or pardon contained 
therein, is of the nature of a contract, by 
which the president remits the punishment 
for the offense, in consideration of the oath 
to be taken by the offender that he will sup- 
port the constitution. That the petitioner, 
being in prison and under duress, could not 
take such an oath, nor was he in a position 
to render the consideration exacted by the 
proclamation before its provisions can be 
availed of. This view of the proclamation 
has already been considered. It is not a 
contract between equals, each receiving an 
equivalent for what he surrenders. It is an 
act of clemency, grace, and conciliation. Its 
condition was intended, not as a considera- 
tion, but merely to exclude from its benefits 
the obdurate, and those who are not willing 
to renounce the future commission of the 
same offenses. The duty of supporting the 
constitution is of paramount obligation on 
every American citizen. The promise or the 
oath to perform this duty is no more a good 
or a valuable consideration for the remis- 
sion of penalties incurred by its previous 
violation, than repentance and a resolution to 
amend are considerations for the forgive- 
ness of all sins promised on those conditions 
by the divine goodness. 

That a conditional pardon accepted by a 
convict is deemed to be accepted voluntarily, 
and not under duress per minas, or by im- 
prisonment, has been expressly adjudged by 
the supreme court. "As to the suggestion 
that conditional pardons cannot be considered 
as being voluntarily accepted by convicts so 
as to be binding on them, because they are 
made while under duress per minas and 
duress of imprisonment, it is only necessary 
to remark that neither applies to this case, 
as the petitioner was legally in prison." Ex 
parte Wells, 18 How. [59 U. S.] 315. 

If the petitioner in the case at bar had been 
sentenced to death, and had accepted a par- 
don which commuted his punishment to im- 
prisonment for life, his acceptance would, 
under this decision, have been deemed volun- 
tary, and his imprisonment for life legal. 
Can it be contended that when the condition 
is that he shall take an oath which binds 
him to discharge his duties as a citizen, and 
to refrain from the further committing of 
treason, his acceptance of the pardon is not 
voluntary and legal? 

How far the promise of the petitioner, or 
any other person who may accept the condi- 
tions of the proclamation is sincere, and ex- 
presses a real determination to fulfill it, we 
cannot know. The president has seen fit to 



invite all persons guilty of treason (with 
certain exceptions) solemnly to assume anew 
their obligations as citizens, and, as an in- 
ducement, he has offered them pardon for 
past offenses. It appears to me plain that all 
persons not included in the .excepted classes 
are to be deemed to be pardoned, on their 
complying with the required condition. 

I have thus noticed, I believe, every objec- 
tion or suggestion urged by the district attor- 
ney, to show that the petitioner is not witliin 
the operation of the proclamation. Jly con- 
clusion is, that the punishment to which he 
was sentenced has been remitted by the ex- 
ecutive, and his offense pardoned. He is 
consequently entitled to the writ prayed for, 
on the return of which, if nothing further 
appears, he must be discharged. 

I reach this conclusion not without re- 
luctance. The crime of the prisoner has been 
grave, for it involved not only the violation 
of the duty he owed as an American citizen 
to this country, but the breach of the al- 
legiance he owed to this state, of which he 
has long been a resident and citizen, as well 
as an intended outrage upon his neighbors 
and fellow-citizens, whose property he pro- 
posed to plunder. I am perhaps justified in 
assuming that if the special circumstances 
of this case had been brought to the attention 
of the president, or had been in his mind 
when he was framing his proclamation, the 
petitioner and his associates would probably 
have been excepted from its operation. But 
my duty is to administer the law, and to 
construe this proclamation like a public stat- 
ute, according to its terms and legal import 
I am not at liberty to withhold its benefits 
from any persons embraced by its terms, 
whether they have been so embraced by in- 
advertence or design. 
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GE.EATHOUSE v. DUNLAP. ' 

[3 McLean, 303.] i 

Circuit Court, D. Ohio. Dec Term, 1843. 

Pleading at Law— Suit on Bonh — Illegal Cox- 
siueration. 

1. A plea which does not traverse the facts 
averred in the declaration, but sets up new mat- 
ter in defence, admits the ease made in the dec- 
laration. So a demurrer to the plea admits all 
the facts of the plea which are well pleaded. 

2. Want of consideration, on general princi- 
ples, cannot be pleaded to a bond, nor fraud, 
except to the execution of the instrument. But 
under the statute of Ohio, both of these de- 
fences to a sealed instrument may be made. 

[Cited in Hoitt v. Holcomb, 23 N. H. 55*: 
Charter Oak Life Ins. Co. v. Hosmer 1 
D. 0. 302.] 

3. To an action on a bond to pay the sum 
that shall he recovered in a certain action then 
pending, between different parties, a defence 
cannot tie set up which might have been avail- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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able in the first action. Fraud between the par- 
ties to such action might be shown. 
[Cited in Gage t. Lewis, 68 111. 613.] 

4. Bail cannot go behind the judgment 
against the principal. 

5. The first judgment cannot be impeached 
collaterally. 

6. The amount of the judgment is as conclu- 
sive against the bail as against the principal. 

7. On a demurrer to any pleading, the court 
may go back to the first fault. 

[See Bank of Illinois v. Brady, Case No. 883.] 

8. A bond is good at common law, if entered 
into for a valuable consideration, and is not re- 
pugnant to any statute or the general policy of 
the law. It does not follow that a voluntary 
bond is void, where an individual undertakes to 
do more than the law requires. 

9. A bond is void which shows upon its face 
an illegal consideration. 

^ 10. Every plea ip. discharge or in avoidance 
of a bond, should state particularly the matters 
of discharge or avoidance. 

11. Where a bond is required in restraint o£ 
liberty, which the law does not authorise or 
require, it is void. But, in such a case, the 
facts must be specially alleged. They cannot be 
presumed. 

12. Matters which make a deed void may be 
given in evidence, under the general issue of 
non est factum. But matters in avoidance must 
be pleaded. 

At law. 

Taf t & Key, for plaintiff. 

Mr. Hamer, for defendant. 

OPINION OF THE COURT. This action 
of covenant is founded on the following in- 
strument: "Wiiereas, there is now depending 
in the Mason circuit court, in the state of 
Kentucky, an action at common law, in 
which William Greathouse is plaintifE and 
John B. Mahan is defendant, in which the 
said Mahan has been and is confined in the 
jail of Mason county for want of special 
bail; and it is agreed by the said William 
Greathouse to discharge him from custody 
on condition that William Dunlap, of Brown 
county, in the state of Ohio, shall enter into 
this bond: Now, therefore, I, jhe said Wil- 
liam Dunlap, do by these presents bind and 
oblige myself, my heirs, &c that in case the 
said William Greathouse shall finally suc- 
ceed in the said suit against the said Jobn 
B. Mahan, that I, the said William Dunlap, 
will pay the amount of the recovery so final- 
ly had in the said suit against bim the said 
Mahan, including all legal costs, dated the 
22d of November, 1S3S." In each coimt it is 
averred, that on this bond being given Mahan 
was released from his imprisonment, and 
that in the case then pending there was re- 
covered against Mahan the sum of sixteen 
hundred dollars in damages. 

A special plea to the declaration was filed, 
which avers, "that the above bond was ob- 
tained by the fraud of Greathouse, in this, 
that on the 13th of August, 1838, at a cir- 
cuit court held in the county of Mason, and 
state of Kentucky, he falsely and fraudu- 
lently procured a bill of indictment to be 



found a true bill by the grand jury then and 
there sitting against the said Maban, char- 
ging him with aiding and assisting a certain 
slave, named John, the property of said 
Greathouse, to make his escape from - his 
possession, to the state of Ohio, on the 10th 
of June, 1838, whereby the said Greathouse 
lost Ms said slave; that on the 22d of Au- 
gust, 1838, he made oath before a justice of 
the peace that the said Mahan was a resi- 
dent of the state of Ohio; which oath, on be- 
ing presented to the governor of Kentucky, 
a demand was made of the governor of Ohio, 
for the sm'render of Mahan as a fugitive 
from justice, &c.; that he was surrendered 
through the procurement of thc^ said Great- 
house, and was committed to the jailor of Ma- 
son county aforesaid; whilst so imprisoned 
a civil suit was instituted against iiim by the 
said Greathouse, and upon such civil process 
issued the said Slahan was imprisoned in the 
said jail; and he avers that he was not 
guilty of the charges in the indictment, and 
was not a fugitive; that for fifteen years 
he had not been in the state of Kentucky; 
that the governor, of Kentucky had no right 
to demand, nor the governor of Ohio to 
surrender him, &e.; that the surrender and 
demand were procured .by the false and 
fraudulent misrepresentations of said plain- 
tiff, made by him for the express purpose 
of removing said Mahan to Mason county, 
Kentucky, and confining him in prison, to 
enable him to harass and oppress said 
Mahan, and to induce his friends to become 
responsible for the unjust and imfounded 
claim set up by him against said Mahan, 
in and by said suit All which was known 
to the said Greathouse before the finding 
of the indictment, the making of the af- 
fidavit, and the fraudulent procurement by 
him of said demand, arrest and imprison- 
ment of said Mahan. That the bond was 
signed solely to release the said Mahan from 
said unjust and fraudulent imprisonment, so 
procured by said Greatliouse in manner 
aforesaid. And therefore he avers the writ- 
ing obligatory is void at law," &c. To this 
plea the plaintiff filed a general demurrer. 
No issue is tendered to the declaration by the 
plea. It sets up new matter in bar to the 
case made in the declaration, and, of course, 
admits its allegations. So the demurrer to 
the plea, admits all the facts which are well 
pleaded. 

The plea sets up fraud in the consideration 
of the bail bond, on which the action is 
founded, and this, it is insisted, cannot be 
pleaded to a sealed instrument The want 
of consideration cannot be alleged to a bond, 
on general principles, nor can fraud be 
pleaded, except to the execution of the in- 
strument. Reynolds v. Hogers, 5 Ohio, 170; 
2 Johns. 177, 179; 13 Johns. 430; 8 Wend. 
615, 618; 9- Cow. 307, 311, 314. But the 
statute of Ohio, of the 24th of February, 
1834 (Swan's St 685), provides, that a failure 
or want of consideration of a sealed instcu- 
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ment may be pleaded. Under this statute 
a fraudulent consideration may be shown, 
as that would be one mode of showing a 
failure of consideration. The condition of 
the bond is, that Dunlap, the defendant, 
will pay the amoimt which Greathouse shall 
recover against Mahan, in a suit then pend- 
ing in the circuit court of Mason county, 
Kentucky. On giving this bond, Mahan was 
released from his imprisonment in that suit 
A judgment against Mahan was recovered, 
and the question is, whether the defendant 
can go behind that judgment There can 
be no doubt that he might show"* coUusion 
between Mahan and Greathouse; but this 
is not preteuded. Can he go into matter of 
defence which it might have been proper for 
Mahan to have set up in the former action, 
and which he failed to do? Mahan, by his 
counsel, defended that suit; but the matters 
of fraud now pleaded by the bail were not 
rehed on in the defence. Can these matters 
be now examined, in an action on bail bond. 
If fraud had been established in the action 
against Mahan, no judgment could have 
been had against him. The plea avers a 
fraudulent proceeding by Greathouse, in 
procuring the bill of indictment, the demand 
of the governor of Kentucky, the order of 
surrender by the governor of Ohio, the im- 
prisonment of Mahan in ilason county, Ken- 
tucky, all done for "the express purpose of 
removing said Mahan to Mason county, 
Kentucky, and confining him in prison, to 
enable the said Greathouse to harass and 
oppress said Mahan, and to induce his 
friends to become responsible for the unjust 
and unfounded claim set up against him In 
and by said suit" The plea is less definite, 
than it should have been, in charging the 
fi'aud in the civil suit; but it is not impor- 
tant to dwell on that point The part of 
the plea above cited does, though not in 
very technical language, so charge the fraud. 
Whatever grounds there may be for the 
averments of the plea, there can be no 
doubt they should have been set up by 
Mahan in the suit against him. The fraud- 
vdent acts were done against Mahan, and 
not against his bail. And as Mahan did not 
avail himself Of these acts in his defence, 
although he acted in good faith towards 
his bail, can the bail now plead them? If the 
bail may go behind the judgment against 
his principal, on one ground, to show that 
it was unjust, may he not do so on every 
other ground? Must the original plaintiff, in 
his action against the bail, be prepared to 
show the grounds on which his judgment 
against the principal was obtained? In such 
a case, does the original case stand open on 
its merits, as it stood in the first action? This 
would be to regard the judgment as noth- 
ing, not even prima facie evidence. As re- 
gards the amount of the judgment, it is 
as conclusive against the bail as against 
the principal. It is final and conclusive be- 
tween the parties, and it can be considered 



in no other point of v^'^w, when it is brought 
collaterally before the court, in an action 
against the bail. There are many conflict- 
ing decisions as to how far the admissions 
of the principal shall bind his surety. One 
class of cases holds that the acts and admis- 
sions of the principal, which constitute a 
part of the res gestae bind the surety, whilst 
another considers them binding beyond such 
limitation. 

However com-ts may have differed as to 
the effect of the admissions and acts of 
principals in binding their sureties, none 
have doubted that special bail are bound by 
the judgment against their principal. And 
on the same principle, the bail must be bound 
in all cases where they undertake to pay, as 
in the case under consideration, the judgment 
that shall be obtained against their prin- 
cipal. If this be so, the plea in this case 
cannot be sustained. It not only goes be- 
hind the judgment in the case where the 
bail became bound, but the fraud in a prior 
and criminal case, is also alleged with the 
attending circumstances. This is not admis- 
sible by any known rule of pleading. But 
it is argued that the demurrer brings in 
review the declaration, in which the bond 
is copied at length, and by which its valid- 
ity must be considered. It is ti'ue, that a 
demurrer, without regard to the pai-ty who 
has filed it, authorizes, and indeed requires, 
the court to notice the first defective plead- 
ing. In the fli'st count of the declaration the 
bond is copied, and in the other two its terms 
are substantially stated, and the signature 
of the derendant It is admitted that this 
is not a statutory bond, but it is important 
to see what provision the statutes of Ken- 
tucky have made in regard to appearance 
bail, and the extent of their liability. By 
the act of the 17th December, 1S21 (1 
Moreh, & B. St Ohio, 195), "to aboKsh impris- 
onment for debt," &c., it is declared in the 
first section, "that all laws which authorize 
an execution against the body of the debtor 
are repealed." The 2d section provides that, 
"to entitie the plaintiff to bail on mesne 
process, he must swear that he verily be- 
lieves the defendant will leave the common- 
wealth, or move his property out of the same 
before judgment," &c. 

By the act of the 29th January. 1829 [1 
Laws Ohio, p. 196], it is declared in the 
first section, "that when any person shall 
thereafter be held to bail in any civil action, 
according to the laws now in force, the un- 
dertaking of the bail shall be, that the de- 
fendant shall not remove his effects out 
of the commonwealth until the plaintiff's 
judgment, if one shall be recovered, is 
discharged." On the return of an execu- 
tion, "no property found," under the sec- 
ond section of the same act, "a sci. fa. may 
issue suggesting that the defendant has re- 
moved his property out of the common- 
wealth." In Peteet v. Owsley [7 T. B. Mon. 
130], 1 J. J. Marsh. 55, it was held, "that 
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T)ail, wlio entered into tlie recognizance after 
■the act of 1821, abolishing the ca. sa. could 
not be made liable; for the. bail could never 
be subjected to answer the debt or damages 
wifliout a ca. sa. against their principal." 
But the remedy under the act of 1829 was 
referred to, where the recognizance'had been 
taken as required by the statute. By the 
act of the 15th of Januaiy, 182T [1 Laws 
Ohio, p. G30]j the ca. sa. is revived in actions 
of trespass, vi et armis, in the action of tres- 
pass on the case, for words spoken or writ- 
ten, or for seduction. On the 29th of Feb- 
ruaiT, 1S3G (3 Dig. 727, St. 58), a statute 
was passed, requiring the plaintiff to give 
bond and security, payable to the defend- 
ant, in a ease where bail is required, "con- 
ditioned to pay all costs and damages which 
the defendant shall sustain, by the wrong- 
ful suing out the writ" And in the 2d sec- 
tion the same act provides, "that persons 
having no known place of residence in the 
commonwealth may be held to bail in any 
county in the state where they may be 
tound." The bond required to be given "by 
the plaintiff, as above, was given in this 
case. Whether the above act of 1836 has 
been so construed by the courts of Kentucky 
as to create a new liability by a defendant 
"who has no known residence in the com- 
monwealth," does not appear. There is no 
reference to any such decision, in the Digest 
referred to, which was published in 1842. 
The affidavit filed by Greathouse, and on 
which bail was required, states, "that he 
verily believes the said Mahan will leave 
the commonwealth or move his property out 
of the same before judgment, or otherwise 
abscond," &c. As this oath conforms to the 
act of 1821, the application- for bail is pre- 
sumed to have been made under that act, 
"and not under the act of 1836. If this be 
so, the special bail to which the plaintiff 
was entitled under the act of 1829, was 
""that the defendant should not remove his 
effects out of the commonwealth until the 
plaintiff's judgment, if one shall be recov- 
-ered, shall be discharged." From the words 
•of that statute, it would seem,, that the form 
of bail, &c., was where it was required "un- 
der laws now in force." So that a subse- 
quent law requiring bail to be given in a 
case which was not required to be done 
before, might not come under the act of 
1829. From the proceeding in this case, as 
"well as the words of the act of 1836, it is 
■supposed that it has not been considered as 
affecting the conditions of the bail bond or 
recognizance under the act of 1829, The 
validity of the bond is rested by the plaintiff's 
counsel on the common law, and not on the 
■statute. 

In Kowan v. Stratton,' 2 Bibb. 199; Cobb 
V. Curts, 4 Litt. pKy.] 235; Stevenson v. 
Miller, 2 Litt. [Ky.] 306; Fant v. Wilson, 
3 T. B. Mon. 342; Hoy v. Rogers, 4 T. B. 
Mon. 225; People v, Collins, 7 Johns. 554, — 
3± is said, "that replevin and other bonds. 
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required by statute, have frequently been 
decided by the court to be valid common 
law obligations, when not executed accord- 
ing to the statute." "And that the general 
rule is, that a bond, whether required or 
not by statute, is good at common law, if 
entered into voluntarily and for a valid con- 
sideration, and if not repugnant to the letter 
or policy of the law." 2 J. J. Marsh. 418; 
3 J. J. Marsh. 437. In Justices of Christian 
Go. V. Smith, 2 J. J. Marsh. 472, it was held 
that "a bond for the construction of a 
bridge, made payable to the justices of the 
county, when the statute required it to be 
made payable to the commonwealth, was 
good at common law." The court say: 
"But as there is no statutory provision, maik- 
ing such a bond void, and the subject mat- 
ter is such as the parties had a right to 
contract about, the bond is valid." And 
again, in 3 T. B. Mon. 392, the court say: 
"It is not necessary that the condition of 
an appeal bond should be in the form pre- 
scribed by the act of the legislature; if It 
have the same legal effect, it is suffi- 
cient" In the case of Postmaster General v. 
Early, 12 Wheat [25 U. S.] 136, the court 
held a bond given by a postmaster to ac- 
count, &c., was valid, although there was 
an express law requiring tlie bond to be 
given. In U. S. v. Linn, 15 Pet [40 U. S.] 
315, the court held that a receiver of public 
money having given an instrument in the 
form of a bond, but without seal, bound 
the sureties, and was valid, though the act 
of congress required a bond to be given. 
There are many other cases which might 
be referred to, in which voluntary bonds, 
which have not pursued the requisites of 
the statute, have been held valid as com- 
mon law instruments; and also where they 
have. been given without any express au- 
thority of law. If the subject be one about 
which the parties may lawfully contract, it 
being neither against any law or public poli- 
cy, and a consideration has passed, courts 
have sustained and enforced such a con- 
tract And it is insisted that such is the 
nature of the bond under consideration. 
It is said not to be inhibited by any law, 
and that the act of giving the bond should 
be construed as favorable to liberty, as 
through its means, Mahan was liberated 
from his imprisonment. On the other hand 
it is contended that the bond was against 
the policy of the law. That final process 
against the body of a defendant, except in 
two or three cases, having been abolished, 
special bail -was only to be bound that the 
property of the defendant should not be 
removed out of the commonwealth. That 
the bond in this case having been given 
for the pa3Tnent of the judgment which 
Greathouse might recover, being a greater 
obligation than the law required, must be 
held as against its policy, and consequently 
void. 
It does not follow that the voluntary bond 
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of an individual is void, who undertakes to 
do more than the law requires. As, for in- 
stance, where no bond is required by a dis- 
bursing officer, and yet where one has been 
given, it has been held valid. And so 
where a bond does not pursue the precise 
form of the statute, it is good at common 
law. Where a bond has been given for a 
gambling debt, or on a sale of lottery tickets, 
the sale of which is prohibited, and the con- 
sideration appears on the face of the instru- 
ment, or is shown by plea, it is void. But 
this is not the case where the consideration 
does not arise out of an illegal and prohib- 
ited act There is a class of contracts, 
which tend to a breach of the peace, the 
violation of good morals, &c., and though not 
prohibited by law, are, nevertheless void. 
But these belong to a different class from 
the one under consideration. In the case of 
U. S. V. Tingey, 5 Pet [30 U. S.] 125, where 
a bond was given by a purser in the navy, 
which contained conditions beyond what 
the law required, the court considered the 
instrument, having been voluntarily given, 
as valid at common law. That bond, the 
court say, "was not limited to the duties or 
disbursements of Deblois, as purser, but 
creates a liability for all moneys received 
by him, and for all public property com- 
mitted to his care, whether offtcially as 
purser or otherwise." The law required the 
bond for the faithful discharge of the duties 
as purser. 

But in another part of the case the court, 
in considering the fifth plea, say that it 
was a complete answer to the action. "That 
plea, after setting forth at large the act of 
1812 [2 Stat. 699], respecting pursers, pro- 
ceeds to state that before the execution of 
the bond, the navy department did cause 
the same to be prepared and transmitted to 
Deblois, and did require and demand of him 
that the same with the condition, should be 
executed by him with sufficient securities, 
before he should be permitted to remain in 
the office of purser, &e., and that the con- 
dition is variant, &c., from the act of con- 
gress," &c. Under this plea, the court say: 
"There is no pretence to say that the bond 
was voluntarily given, or tiiat though dif- 
ferent from the form prescribed by the stat- 
ute, it was received and executed without 
objection." And in the case under consid- 
eration if the defendant in appropriate 
terms had set out the imprisonment of Ma- 
han under the civil process, the acts of Ken- 
tucky which require special bail to be given 
with the condition only, "that the defendant 
should not remove his property out of the 
commonwealth, until the judgment, if one 
should be obtained against him, should be 
satisfied;" and the plaintiff refused to lib- 
erate him until he procured the bond of the 
defendant, for the absolute payment of the 
judgment should one be obtained against 
Mahan, it would have come, if the facts had 
been admitted by a demurrer, within the 



principle of the case of U. S. v. Tingey [su- 
pra]. It would then have appeared that th& 
bond was not voluntarily given, but had 
been illegally coerced by Mahan's imprison- 
ment Now it is difficult to say that the 
bond under consideration, bears upon its 
face any higher evidence of its having been 
given against public policy or the policy of 
the law, than the bond of Deblois and sure- 
ties. In both cases the law pointed out what 
kind of an instrument should ^e given, and 
in both instances the bonds were given con- 
taining conditions, imposing a greater obli- 
gation than the statute imposed, and yet the 
court held, the purser's bond, being volun- 
tary, was valid at common law. What is 
there in the facts of the two cases, which 
should make them differ In principle. In 
the one case the liberty of a citizen was con- 
cerned, and in the other the rights of a pub- 
lic ofiicer. There was oppression under 
color of office, in one instance, and in the 
other, through the process of the court In 
U. S. V. Bradley, 10 Pet [35 IT. S.] 343, some 
points were ruled which also have a bear- 
ing on the case under examination. That 
was an action brought on a paymaster's 
bond, which did not conform to the words 
of the act of congress under which it was 
given. And it was contended that as the 
conditions of the bond were prescribed, and 
no authority to take a different bond, there 
was a prohibition from so doing. But the 
court say: "Upon the face of the pleadings, 
this must be taken to be a bond voluntarily 
given by Hall and his sureties. There is 
no averment that it was obtained from them 
by extortion or oppression, under color of 
office, as there was in U. S. v. Tingey." 
"All the pleas assert, in substance, is that 
Hall never gave any such bond as is re- 
quired by the act of 1S16" [15 Laws Ohio, 
p. 3], &C. "Now, (the court say,) no rule of 
pleading is better settled, or upon sounder 
principles, than that every plea in discharge 
or avoidance of a bond, should state posi- 
tively and in direct terms, the matters of 
discharge or avoidance. It is not to be in- 
ferred, arguendo; or upon conjectures," 
And they further remark: "It may be add- 
ed, that the bond is not only voluntary, but 
for a lawful purpose, viz,: to insure a due 
and faithful performance of the duties of 
paymaster." 

Now what is there upon the face of the 
bond before us, which shows it to be illegal? 
Mahan was in prison, and was released on 
the bond being given by the defendant It 
may be that the defendant preferred giving 
such a bond as he did give, to the one re- 
quired by the statute; and under such circum- 
stances, would not the bond be valid? As 
was remarked in the argument, the law did 
not prohibit such a bond, or declare, if giv- 
en, it should be void. The bond is not in 
violation of public policy; for any man may 
agree to pay the debt of another. If then 
it was voluntarily given, as must be pre- 
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Bumed, unless tlie contrary appear, and tlie 
condition on -wliicli it was given was per- 
formed by the obligee, it is not perceived 
how the bond can be held invalid. If the 
bond was exacted as a condition to the re- 
lease of Mahan, and the law authorized no 
such exaction, and the defendant, through 
the influence of Mahan, was induced to give 
the bond, it might not be considered a vol- 
untary bond. But these facts must be set 
up by plea— they cannot be presumed. 
The special plea having been disposed of, 
the case stands as though a general demur- 
rer had been filed to the declaration. And 
viewing the case under this aspect, the bond 
must be considered as having been given 
voluntarily and on a condition performed. 
Under such circumstances, it is not per- 
ceived on what principle the bond can be 
considered void, Mahan being imprisoned 
by due process, neither his release, nor the 
consideration which procured it, would 
seem to be against public policy. The rule 
is, "that, while matters which make a deed 
absolutely void, may be given in evidence 
under non .est factum, those which make it 
voidable only must be specially pleaded." 
Com. Dig. tit "Pleader," 2 W, 18. And it 
seems that in general, objections to the le- 
gality of the consideration on which a deed 
was founded are referable to the latter 
class; for it has been decided, that where 
a condition of a bond is in restraint of matri- 
mony, that ground of defence is not evi- 
dence under non est factum. Gotten v. 
Goodridge, 2 Black [67 U. S.] 1108. And 
that where a bond is given to compound a 
felony, that Is matter which must be spe- 
cially pleaded. Harmer v. Rowe, 2 Chit 
334, 2 Starkie, 36. And it is a general rule 
that "any illegality arising from the pro- 
hibition of an act of parliament as in case 
of usury or gaming, is matter for special 
plea," These authorities are cited, not to 
show what may or may not be given in evi- 
dence under the general issue, but to illus- 
trate the principle, that where matter is set 
up in avoidance of a bond, it must be plead- 
ed. Where the illegality appears upon the 
face of the instrument it may be taken ad- 
vantage of by general demurrer, in arrest of 
judgment, or by a writ of error. 

The demurrer to the special plea is sus- 
tained. Judgment^ &c. 
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GREATRAKE v. BROWN. 

[2 Cranch, C. C. 541.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1824. 

PnOMISSOBT Note— PARTNERSniP—DEMANU OP 

Payment — Notice of Dishonor. 

1. In an action against the indorser of a 

promissory note, made in the name of a firm, 

it is not material that the partnership of the 

makers had been dissolved before the making of 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



the note, it being the renewal of a note given 
during the existence of the partnership. 

2. Demand of payment on one of the firm ia 
suflacient to charge the indorser. 

3. A written notice of the dishonor' of the 
note, left at the dwelling-house of the indorser, 
is sufficient 

4. If the maker is not found at his office or 
his dwelling-house, on the last day of grace, so 
that payment of the note cannot be demanded., 
the note is dishonored. 

Assumpsit against the indorser of a promis- 
sory note, signed "Van Zandt & Rockwell," 
at sixty days, dated April 9th, 1822. At the 
trial, the defendant [Daniel Brown], by his 
comisel, Sir. Lear, demimred to the evidence, ' 
and the plaintifE, [Lawrence Greatrake], by 
his counsel, Mr. Fleet Smith, joined in de- 
murrer. 

The evidence was, that the note was made 
by Van Zandt, in the name of "Van Zandt & 
Rockwell," on the day of its date, and indorsed 
by the defendant before its was due. That 
on the nth of Jtme, 1822, Michael Nourse, a 
notary-public, called at the office of Van 
Zandt & Rockwell, a iittle after 3 o'clock, 
and found it locked. That he then went ta 
Van Zandt's house, and inquired for him, 
and was told by a servant coming out of the 
house, that Van Zandt had gone out to dine. 
That he made no further inquiry for Van 
Zandt nor any inquiry for Rockwell, having 
an impression that Rockwell was absent in 
the western country, but had no knowledge 
of that fact That the next day he called at 
Mr. Brown's, the indorser's, dwelling, to the 
best of his recollection, and delivei-ed notice 
in writing, of the dishonor of the note, to his 
servant whom he believed to be a servant of 
the family, or some other person of the fam- 
ily, but has no recollection of the particular 
person; and that he never delivered, as he 
recollects, more than one notice to Mr. Brown, 
and he believes this to be the one which i& 
filed in this cause. That Van Zandt & Rock- 
well had been in partnership, and that their 
partnership had been dissolved, and notice of 
such dissolution given in the public newspa- 
pers of Washington City on the 19th of Feb- 
ruary, 1822. That Rockwell was in the west- 
ern coimtry when 'the note became payable. 
That the office aforesaid of Van Zandt & 
Rockwell, where the notary called, is the 
same office in which they did business when 
in partnership. That the note, filed in this 
cause, was given in renewal of the former note 
made by Van Zandt & Rockwell, whUe in 
partnership. 

Judgment for the plaintiff, on the demurrer. 
See Chit 35, 37, 180; Cromwell v, Hynson, 2 
Esp. 512; 5 Esp. 175; Chit 236, note; Id. 409, 
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In re GREAVES. 

[5 Law Rep. 25; ;L N. Y. Leg. Obs. 213.] 

District Court S. D. New York. April, 1842, 

Baskruptot— Costs. 

Petitioners for the benefit of the bankrupt 

law. [of 1841 (5 Stat 440)] are bound to dis- 
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•charge all expenses incident to the prosecution 
of their application. 

In this case the bankrupt [Alexander 
Greaves] presented an affidavit setting forth 
that he was poor and destitute of all means 
■of support, or to pay the expenses of obtain- 
ing the benefit of the act, and that the gen- 
eral assignee had required an advance of 
ten dollars, previous to. acting upon the de- 
cree of bankruptcy in this case. The af- 
fidavit stated further that he had no property 
•or effects, and that none passed to the as- 
signee by the decree. His counsel moved 
that the bankrupt be allowed to complete his 
proceedings, without any action of the as- 
signee under the decree. The general as- 
signee referred to the inventory of property 
filed by the bankrupt on presenting his peti- 
tion, by which he represented his property 
to consist of one fifth of ten thousand acres 
of land in Kentucky, one half of one hundred 
acres in Essex county, N. Y., thi*ee lots of 
land in Pennsylvania, (unless sold for taxes), 
five shares in the Norfolk Granita Company, 
Quhicy, N. Y., and also claims of debts 
amounting to seven or eight hundred dollars. 
The petition was sworn and filed Slarch 1, 
1842. 

Mr. Edwards, for the bankrupt. 

BETTS, Disti-ict Judge. No provision is 
made by the bankrupt act enabling parties 
to conduct proceedings forma pauperis, and 
the act evidently contemplates that they shall 
discharge all expenses incident to the prose- 
■eution of their application. Indeed parties 
may well be regarded as bringing suits or 
actions to enforce in their owa favor the pro- 
visions of the statute. This would properly 
characterize the proceedings in cases of in- 
voluntary bankruptcy, and there is no great 
incongruity or inaptness of expression in ap- 
plying it to those of the voluntary bankrupt. 
He seeks to be declared exonerated from 
Ms debts by judgment of the court, and it 
would not be exti-aordinary or inequitable 
that he should provide for all expenses creat- 
ed in securing a decree scf exclusively for his 
o^vn benefit. These expenses except in case 
of opposition, could rarely exceed the costs in 
an ordinary collection suit There ai-e other 
considerations whi(^ will prevent granting 
the motion now made. It seeks to impose 
upon the court duties appropriate to the as- 
signee. Upon the principle of this applica- 
tion, the comt may be called upon in each 
<;ase to withhold the matter from an assignee, 
by declaring there is no estate to collect or 
distribute, and that, therefore, the assignee 
need take no steps respecting it. This would 
abrogate a provision of the law, of gi-eat im- 
portance to creditors. The assignee stands 
as trustee in their behalf, stimulated by his 
personal interest, to search out and collect 
for their benefit every species of property 
belonging to the bankrupt; and most as- 
suredly the court wiE be very cautious in 



interfering with this main protection to their 
interests provided by the law. Besides, the 
substitution of the court for the assignee 
would be inconvenient la the extreme, if the 
law allowed it to be done. The mere ex 
parte statements of the bankrupt would geiv- 
erally be all the evidence it could command, 
and instead of being aided by the vigilance 
and pei'sonal examlQation of an assignee, ap- 
plied to the subject, questions respecting a 
bankrupt's estate and rights would have to 
be disposed of upon such representations as 
he might choose to lay before the court. The 
present case illustrates both the inconven- 
ience of that method of proceeding and also 
the mischiefs that might result from it The 
banla-upt, on presenting his petition, filed also 
a sworn inventory of property, which would 
seem to promise to yield something to his cred- 
itors. Possibly the expectation of benefit from 
the assignment may have induced them to ac- 
quiesce in a decree. After the decree is per- 
fected, the bankrapt presents his affidavit 
that the estate scheduled was not his prop- 
erty, but had been previously assigned or- 
convej^ed by him, and asks the court to take 
the dea'ee out of the hands of the assignee 
and to give him the benefit of the act without 
having any investigation of his affairs or 
estate. The reason urged for so extraordi- 
nary an interposition is, that the assignee 
demands an advance sufficient to cover his 
expenses before he wiU act upon the decree; 
and this the bankrupt says, he is unable to 
furnish. If the demand of the assignee was 
shown to be unreasonable in amount the 
court would take measiu'es immediately to 
protect the party; but that some mode should 
be provided for indemnifying the officer in 
the execution of his duty, cannot be denied. 
The court might have required bonds of the 
bankrupts in all cases, to cover necessary 
charges; but it was thought more simple and 
more advantageous to tiiem to leave them 
to arrange the manner of indemnification 
with the assignee. If any assets are realiz- 
ed, the expenses will ultimately fall on the 
estate, and if not, it is one of the charges 
the bankrupt must meet as necessarily in- 
cident to his proceeding. The court must be 
informed through the official report of the 
officer designated by the statute, that the 
bankrupt has delivered over his estate or 
furnished means by which it can be traced 
out, and called in before a decree of final 
discharge can properly pass. The assignee 
and his appropriate offices in this case, can 
no more be dispensed with, than any other 
branch or particular of the proceedings, di- 
rected by congress; and a bankrupt might 
with like propriety, because of his poverty 
or undeniable probity, solicit the court to 
decree him his discharge in the first Instance, 
and dispense with every prelimtaary proceed- 
ing, as ask to be relieved from making an as- 
signment and enabling the assignee to fur- 
nish the report to the court demanded by 
the rules. 
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Case "No. 5,745. 

Es parte GKEELBY. 

[6 Fish. Pat. Cas. 575; Holmes, 284; 4 O. G. 
012; Merw. Pat. Inv. 220.] i 

Circuit Court, D. Massachusetts. Nov. 14, 

1873. 

Patents— NovELTr op Device— Metallic But- 

TOK-HOLES. 

1. The device for which a patent is sought by 
complainant is not novel. It possesses the same 
elements, operating in the same way, to produce 
the same result as the device shown m the 
English patent, granted R. A. Brooman, in 
1861, which is cited as a reference m the record 
of the case, in the patent oflfice. 

2. Form of bill and proceedings in a suit^in 
equity for the grant of a patent under section 
52 of the act of July 8, 1870 [16 Stat. 198]. 

[Cited in He Squire, Case No. 13,269.] 

Final hearing on pleadings and proofs. 

Suit brought under section 52 of the act of 
July 8, 1870, for the grant of a patfent, the 
same having been refused by the commis- 
Bioner of patents. Greeley filed his applica- 
tion for a patent September 13, 1869, for "an 
improvement in metallic button-holes and 
links." His application was finally rejected 
by the examiner, February 28, 1870. He 
then appealed to the board of esaminers-in- 
cbief, and was rejected April 27, 1870. He 
thereupon appealed to the commissioner, 
and was rejected, September 17, 1871. He 
then appealed to the supreme court of the 
District of Columbia, and was there rejected. 
May 3, 1871. In August, 1873, he filed in 
the circuit court of the United States, for the 
district of Massachusetts, the following bill 
In equity: 

"Bill of Complaint To the Honorable the 
Justices of the Circuit Court of the United 
States for the First Circuit, within and for 
the District of Massachusetts, Sitting in 
Equity: Benjamin J. Greely, of Boston, in 
said district, and a citizen of the United 
States, complains and says: That he is the 
original and first inventor of a certain new 
and useful metallic button-hole and link com- 
bined, and of a certain new and useful com- 
bination of this combined button-hole and 
link, with a piece of webbing having a but- 
ton-hole in or attached to its free end, and 
a slide, all as fully set forth and described 
in the application for letters patent, both 
presently referred to, a certified copy of 
which is now in court, produced and shown 
to your honors. That, being such inventor, 
he duly made application to the government 
of the United States for letters patent there- 
for; that his said application was duly filed 
in the patent office of the United States, Sep- 
tember 13, 18G9; that his said application 
was rejected finally by the examiner in 
charge, February 28, 1870; whereupon your 
orator duly appealed to the board of exam- 
iners-in-chief; but his said application was 

1 [Reported by Samuel S. Fisher, Esq., and 
by Jabez S. Holmes, Esq., and here compiled 
and reprinted by permission. Merw. Pat. Inv. 
220, contains only a partial report.] 
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rejected by the said board of examiners-in- 
chief, April 27, 1870; whereupon your orator 
duly brought his application before the com- 
missioner of patents in person, but it was- 
rejected by the commissioner of patents in 
person, September 17, 1871; whereupon youx- 
orator took an appeal to the supreme court 
of the District of Cohunbia sitting in banc? 
and that your orator was refused a patent 
on his said application by the supreme court 
of the District of Columbia, upon appeal from- 
the commissioner, on May 3, 1871; all which, 
by a certified copy of the file-wrapper and 
contents, and drawing in the matter of the- 
said application, now in court produced and 
shown to your honors, will more fully ap- 
pear. And your orator further shows unto- 
your honors that he is entitled to a remedy 
by a 'bill in equity brought before this hon- 
orable court, by force of the statute in such 
case made and provided. Wherefore he- 
brings this his bill in equity, and humbly 
prays your honors to adjudge that he is en- 
titled, according to law, to receive a patent 
for his invention, as specified in his claim, 
or for such part thereof as upon considera- 
tion may be found patentable, and for such 
other and further relief in the premises as 
the nature of the case may require, and to- 
your honors may seem meet And your ora- . 
tor will ever ^ray. (Signed) Benjamin J, 
Greely." 

A copy of the bill was served on the com- 
missioner of patents by mail, who accepted 
service of the same, as follows: 

"To the Honorable the Justices of the- 
United States Circuit Court for the District 
of Massachusetts, Sitting' in Equity: I here- 
by acknowledge due service upou me of a 
copy of the bill in equity of Benjamin J, 
Greely, of Boston, in the district of Massa-^ 
chusetts, filed in the circuit court of the- 
United States for said district, August 27, 
1873; said copy being duly certified by Ed- 
win T. Nash, deputy clerk of the said court, 
under the seal of the said court In testi- 
mony whereof, I have hereunto set my hand 
and caused the seal of the patent ofiee to- 
be hereunto affixed, this 2d day of Septem- 
ber, in the year of our Lord 1873, and the- 
independence of the United States the nine- 
ty-eighth. (Seal.) M. D. Leggett Commis- 
sioner of Patents." 

The following letter was at the same time- 
sent to the court by order of the commis- 
sioner: 

"U. S. Patent Office, Washington, D. C, 
September 30, 1873. Dear Sir: I am an of- 
ficer of this bureau; deputed by the com- 
missioner of patents to attend to cases ap- 
pealed from the patent office, and have re- 
ceived a copy of a bill of complaint filed in 
the clerk's office of the circuit court of the 
United States for the First circuit and dis- 
trict of Massachusetts, under section 52 of 
the patent act, by J. E. Maynadier, attorney 
for Benjamin J. Greely, in the matter of his 
application for patent for improved button- 
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hole and link. Patent cases appealed from 
tile office, being sui generis and ex parte, the 
United States court in this city has provided 
by rule that -the commissioner may appear 
by attorney, in order to aid the court in ob- 
taining a full, clear, and correct knowledge 
of the matters before it for adjudication. 
The commissioner has also been represented 
in other United States courts for the same 
purpose. It may be desirable, with the per- 
mission of the court, that I should file a brief 
or appear in person in the above-named case. 
Will you be so good as to inform me, if you 
can, of the time of hearing? Address the 
commissioner. Very respectfully, yours, 
Marcus S. Hopkins, Examiner, 

"Clerk United States Circuit Court, Dis- 
trict of Massachusetts." 

By direction of the circuit court, the clerk 
wrote to the commissioner, under date of 
October 20, 1873, acknowledging the receipt 
of the foregoing letter, and stating that the 
court would be pleased to receive whatever 
aid the commissioner was able to give in the 
determination of the cause under considera- 
tion, either by oral argument from the com- 
missioner in person, or such a representative 
as he might designate for that purpose, or 
the court would receive a brief. This course 
of proceeding applied also to any future ap- 
plications of like nature which" might be made 
to the circuit court of this district This let- 
ter to the commissioner was replied to as fol- 
lows: 

"U. S. Patent Office, Washington, D. C, 
October 22, 1873. Sir: I am directed by the 
commissioner of patents to acknowledge the 
receipt of yours of the 20th inst, referring 
to the case of Benjamin J. Greely, set for 
hearing November 3d. I shall endeavor to 
prepare and file a brief before that time, 
should other engagements permit In case 
I should not, however, the commissioner do"es 
not desire that the ease should be delayed 
on that account Very respectfully, Marcus 
S. Hopkins, Examiner. 

"Clerk United States Cii'cuit Court, Bos- 
ton, Mass." 

To support his bill, complainant filed, about 
October 10th, the following affidavit: 

"Benjamin J. Greely, being duly sworn, 
doth depose and say: I am the complainant 
above named. I have been engaged in the 
manufacture of suspenders since 185S, and, 
during fully one-half of that time, that has 
been my sole business. I have obtained, I be- 
lieve, ten patents during that time, of which 
five at least were for suspenders. In ifiy opin- 
ion, I never invented anything for which I 
was more clearly entitled to a patent than 
the metallic button-hole and link mentioned 
in my bill of complaint, samples of which are 
hereto annexed, marked 'Exhibit A.' The 
only references given by the patent office as 
anticipating my invention were the patents 
to L. A. Kettle, dated August 24, 1869, and to 
J. R. Little, dated September 21, 1869; and 
third, the English patent to Brooman, No. 



1,824, for 1860. The first two references are 
wholly difCerenf from my device, so much so 
that they were abandoned by the patent 
office; and my case was finally rejected oif 
reference to the English patent alone. But I 
file herewith certified copies of all the refer- 
ences. It will be seen that the Brooman de- 
vice is a metallic link and button-hole com- 
bined, as decided by the commissioner. See 
Decisions of Commissioner of Patents for 
1870, page 106. I would here remark that the 
commissioner inadvertently quoted my claim 
as at first made, and made no mention of the 
narrower daim made by the amendment of 
February 17, 1870, filed in the office Feb- 
ruary 23, 1870. Had he not overlooked this 
amended claim, which was the claim he re- 
jected, I believe that his decision must have 
been different The Brooman device may be 
regarded, for the sake of analysis, as compos- 
ed of the four pieces a, b, c, d, in the diagram 
No. 1. But, on applying the same analysis to* 
my device, it will be found that the only 
thing it has in common with Brooman's are 
the pieces b and d. The piece a in my device, 
diagram No. 2, which shows my device, as 
well as Brooman's, differs wholly from the 
piece a in Brooman's device, for in the latter 
that piece a corresponds in functiofi to the 
piece g in my device; that is to say, the web' 
lies around the piece a in Brooman's device, 
and around the piece g in my device. The 
pieces b and d are the same in form in my de- 
vice as in Brooman's, but wholly different in 
function. Brooman's piece e is not found in 
my device; and my pieces e, f, g, and h are 
neither of them found In Brooman's device,' 
unless they be regarded as substantially the 
same pieces as the pieces a, b, c, and d of 
Brooman; but if so regarded, then Brooman 
lacks the pieces a, b, and d of my device as 
illustrated in diagram No. 3, which shows the 
two devices superposed so as to bring Broom- 
an's link coincident with mine. These dif- 
ferences, of themselves, necessarily show a 
substantial difference between the two de- 
vices, in my opinion. But the differences in 
operation are equally clear, and even more 
substantial. Brooman's device can be used 
only with very limited sizes of buttons, the 
size of the device remaining the same; for 
the button must necessarily be of a diameter 
nearly twice the length of the dotted line 
s X in diagram No. 1; while any button can 
be used with my device whose diameter is 
equal to the dotted line y y in diagram No. 2. 
On the other hand, the larger the diameter of 
the button, the greater the length of Brooman's 
link, as in using his device the button is nec- 
essarily inserted edgewise through the link, 
and directly between the piece d and the 
web lying around the piece a; while, in my 
device, there is no connection whatever be- 
tween the length of the link and the size of 
the button used. I can use veiy narrow web 
with large buttons, which Brooman can not. 
The button is very much more securely held 
by my device than by Brooman's. In fact, I 
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have no doubt but that Brooman's device is 
entirely unpractical, so far as its use with. 
<:ominon buttons is concerned; and entirely 
useless, unless a special metallic stud be used 
witlx it; and then only where there is a con- 
stant pull. I produce herewith samples of 
Brooman's device, and of my suspender strap 
<:laimed in my first daim, marked Exhibits B 
and C. My reasons for my delay in bring- 
ing this bUl of complaint are, that I was very 
much discouraged by the uniformly adverse 
results of all my efforts to obtain a patent; 
so much so that, although I was absolutely 
<;ertain, in spite of all the rejections, that I 
was entitled to a patent, yet I began to doubt 
whether it "woiild be wise to expend any 
more money in the effort to obtain one. At 
that time, also, I was out of the suspender 
business, having engaged in the manufacture 
of perfmnery early in the year 1870, and con- 
tinued that manufacture till into the spring 
of 1872. Moreover, I had not then practically 
demonstrated the great value of my inven- 
tion, although I had great faith in it I did 
not resume the suspender business until the 
summer of 1872, and since that time I have 
learned to appreciate more ^d more fully 
the value and, importance of my invention; 
and have been convinced that I am fully 
justified in going to the necessary expense of 
establishing what I believe to be clearly my 
right The diagrams are on paper, marked 
'Exhibit Diagrams.' (Signed) B. J. Greely." 
"District of Massachusetts, Suffolk, ss. 
Sworn to and subscribed before me, October 
10, 1873. (Signed) Samuel W. Clifford, Notary 
Public. (Seal.)" 

. To this was attached the specification as 
last amended before the principal examiner, 
and on which amendment it was appealed. 
The case was fuUy argued by counsel for 
complainant and for the patent oflSce upon 
the record thus made up. 

J. E. Maynadier, for complainant. 
Marcus S. Hopkins, for the commissioner 
of patents, amicus curiae. 

SHEPLEY, Circuit Judge. This is an ap- 
, plication for a patent for an alleged im- 
provement in suspender-straps. The appli- 
cation was filed in the patent office, Septem- 
ber 13, 1SG9, with two claims, which were 
rejected. On December IGth they were with- 
drawn, and tn'o others presented in lieu of 
them. These were rejected and withdrawn, 
and on February 23, 1870, the present claims 
were presented. Tliese claims wqre rejected 
by the examiner, February 2Sth; and, on ap- 
peal, by, the board of examiners, April 27th; 
and by the commissioner, on appeal from the 
board, September 17, 1870; and by the su- 
preine court of the District of Columbia, on 
appeal from the commissioner. May 3, 1871. 

The bill in equity in this case is filed under 
the provisions of section 52 of the act of July 
8, 1870, and is virtually an appeal from the 
decree of the supreme court of the District of 



Columbia rejecting the application for the 
patent. 

The applicant claims, in the second and 
most material and important claim to be 
considered in his application, "the metallic 
button-hole and link combined, above de- 
scribed, consisting of a single piece of metal, 
shaped as shown, so that the button used 
may be of a diameter greater than the width 
of the device." 

The first claim, which is for a combination 
of the combined button-hole and link, with 
a piece of webbing with a button-hole at its 
free end and a slide, must stand or fall with 
the second claim. The question presented 
is: Wlietlier the references cited in the rec- 
ord anticipate the complainant's alleged in- 
vention of the metallic button-hole and link 
combined, as described and claimed in the 
second claim. 

The English patent of B. A. Brooman, 
granted in 1861, and cited in the references 
on the record, is for a combined link and 
button-hole. It has, first, a link for the pur- 
pose of attachment to the web; second, an 
enlarged body of Hie device to admit the in- 
sertion of the button; third, a loop at the 
bottom for retaining the button. This loop 
at the bottom also performs the function of 
admitting the button to pass more easily 
through the enlarged opening made to re- 
ceive the button, by receiving the shank of 
the button as tiie button is being passed 
through the opening. 

The device of Greely has, first a link for 
attachment to the- web; second, an enlarged 
body of the device for the insertion of the 
button; third, the loop at the bottom for re- 
taining the button. Each one of these stands 
in the same relation to the others, and per- 
forms the same function in Greely's as in 
Brooman's device. The same elements enter 
in the same relations into the same com- 
bination, and they operate in the same way, 
separately and as a combined device. In 
Greely's device the opening to receive the 
button has its greatest diameter in a direc- 
tion at right angles with the link, while in 
Brooman's the longest diameter is in a di- 
rection pai-allel w'th the link, so as to admit 
the button-hole in a direction at right angles 
with the direction in which it is admitted in 
Brooman's. To accommodate this change of 
direction, loops are also made on each side 
of the opening, as well as on the bottom, to 
receive the shank of the button as it is being 
passed through the metallic loop. This adds 
much to the convenience of the device, and 
works better in use and receives a button 
sideways. It is contended that it is impos- 
sible to use a button with Brooman's device 
whose diameter is greater than the width of 
the device, and no change in the relative 
proportion of the parts will make it possible. 
Width is used by the claimant to express 
the shorter diameter of the device as a whole, 
and not the shorter diameter of the operative 
part It is easy to see that Brooman's de- 
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vice may be elongated, so as to receive side- 
ways a button of greater diameter tlian tlie 
widtli of Brooman's device. Neitlier of them 
will admit a button of greater diameter than 
the length of the opening. In its relation to the 
b Tioti. iiip psirts of the device intended to re- 
ceive the button are to be considered, and in 
each of them the opening made to admit the 
button is longer than the diameter of the but- 
ton in the line of the plane through which 
the button enters, and less than the diameter 
of the button measuring at right angles with 
that line. The difference between the two 
devices are merely structural changes. Such 
structural changes of form and proportions, 
although they improve the operation, with- 
out changing the mode of operation, and pro- 
duce a much better result, although one of 
the same kind, are only different and better 
forms of embodying the same idea, and il- 
lusti-ate the difference between mechanical 
sliill and inventive genius. 

As compared with Brooman's invention, 
the complainant's device, as a combined de- 
vice, is not a novel one, but possesses the 
same elements, operating in the same way, 
to produce the same result, and Is not pat- 
entable. Bill dismissed. 



Case No. 5,746. 

G-KEELEY V. SCOTT et al. 

[2 Woods, 657; i 12 N. B. B. 248.] 

Circuit Court, N. D. Florida. May, 1875. 

Homestead Law op Florida — What is Iscludep 

UNDEi:. 

1. The constitution of the state of Florida of 
1SU8 reserves to each head of a family free from 
tlie claims of creditors, a nomestead, without 
limit &a to its value, of 160 acres, when the same 
is not in an incorporated city or town: Held, 
that the purpose of this provision was to ijreserve 
to the debtor, not only iiis shelter, bat his usual 
moans of employment for the support of his fam- 
ily. 

2. In the case of a farmer the exemption em- 
braces his house and farm not exceeding the num- 
ber of acres limited, together with the improve- 
ments thereon. But a farmer's homestead would 
not embrace tenant houses, a sawmill, gristm'll, 
or fnllingmill, though erected on a portion of the 
tract of which the farm is a part. 

[Cited in Mouriquand v. Hart, 22 Kan. ^5.] 

3. A mill owner who has a farm attached to 
his mill and cultivates it as a secondary business, 
could hold his residence and mill exempt, but not 
the farm also. 

[Cited in Ashton v. Ingle, 20 Kan. 679.] 

4. The owner of a sawmill who followed the 
business of sawing lumber, and whose mill was 
adjacent to his residence, would be entitled to 
hold the same as part of his homestead. But 
he could not retain as a part of his homestead 
those portions of the 160 acres of land which 
were not ancillary to his business as a lumber- 
man. 

[This was a bill in equity by J. O. Greeley, 
assignee of Joseph W. Scott, against Joseph 
W. Scott and wife and others.] 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



Submitted on motion for injunction. The 
facts appear in the opinion of the court. 

H. Bisbee, Jr., for complainant. 
J. J. Finley and E. M. li'Engle, for defend- 
ants, 

BRADLEY, Circuit Justice. The assignee 
in this case filed the bill to prevent the debtor 
and his wife from setting up the right of 
homestead to a certain tract of land in the 
neighborhood of Jacksonville, which they 
claim as such. The whole tract consists of 
about forty acres in an unincorporated sub- 
urb called East Jacksonville, much of which 
has been laid out into building lots, and on 
which the bankrupt resides, and has a steam 
sawmill, which he has operated for many 
years as his principal business. The constitu- 
tion of Florida, adopted in 1868, reserves to 
every head of a family residing in the state, 
his homestead and §1,000 worth of personal 
property, free from the claims of creditors. 
If not in an incorporated city or town, it may 
be a homestead to the extent of 160 acres of 
land; if in such city or town, half an acre, 
without any limit as to value in either case. 
The reservatio'h, however, is only that of the^ 
homestead, and embraces no more, although 
the party may own more within the prescrib- 
ed limit of quantity. It is very material, 
therefore, to know what is meant by and em- 
braced in a homestead. Within the meaning 
of the constitution of Florida, however it may 
be elsewhere, it certainly embraces more than 
a house for a shelter; for it may extend to 
160 acres of land, which could never be need- 
ed for that purpose alone. As 160 acres of 
land is the usual quantity for a farm in this 
country, the policy of the constitution seems 
to be to allow a man such quantity of land 
with his house as he is accustomed to use 
therewith in the pursuit of his occupation. 
In other words, the object seems to be, not only 
to preserve to the unfortunate debtor his 
house for shelter, but his usual means of 
employment by which to earn his livelihood 
and support his family. The state as well as 
the individual himself is interested in his 
labor and industry, and therefore takes care 
that he shall not be deprived of the power 
to employ them. 

In the case of a farmer, therefore, it is 
clear that the exemption embraces his house 
and farm not exceeding the amount limited; 
of course it includes (and so the constitution 
declares) the improvements thereon. Those 
improvements, however, must be such as to 
make them properly a part of the homestead,, 
such as outhouses, barns, sheds, wagonhouses,. 
fences, etc. They would not embrace tenant 
houses, though built on the farm, for these 
would be no proper part of the farm home- 
stead. They constitute capital separately in- 
vested. They produce a revenue of their 
own, distinct from that of the farm. For the 
same reason, the farmer's homestead would 
not include a sawmill, or a gristmill, or a 
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carding and fullingmill, though erected on a 
portion of the tract of which the farm is a 
part. These are separate enterprises in which 
the farmer has been enabled to invest his 
surplus capital. They are no part of the 
farm. If he runs them, he does it as a sepa- 
rate business from that of his farm, and he 
cannot claim both as appurtenant to and 
part of his homestead. They constitute the 
basis of outside and separate industries. A 
mill owner in like manner may have a farm 
attached to his mill, and work it as a sepa- 
rate and secondary business. He may claim 
his mill as a part of his homestead, but not 
the farm also. Otherwise, by multiplying 
his branches of business and trade, a man 
might have a large domain consisting of 
many establishments, and claim them all as 
incident to his homestead. This never could 
have been the intent of the constitution. It 
would be an unreasonable construction of its 
terms. Those terms must be fairly construed 
so as to fully carry out the policy of the con- 
stitution, and yet not to nullify all obligations 
of a debtor to pay his debts. That the pres- 
ervation of a householder's means of carry- 
ing on his business, as well as a house for 
shelter, is within the constitutional purpose, 
is evident from the clause relating to city 
property, namely, that in a city or town the 
exemption shall not extend to more improve- 
ments or buildings than the residence and 
business house of the owner, showing that the 
business house as well as residence is in- 
cluded. 

But while the cases, which we have sup- 
posed, are comparatively easy of solution, a 
great many others will arise presenting 
greater difficulty and embarrassment. The 
amount of property, which the necessary in- 
terpretation of the exemption will sometimes 
embrace, will undoubtedly appear as a great 
hardship and injustice to creditors. It is a 
great stride from that state of things in which 
the sanctity of a debt induced the legislature 
not only to talie from the debtor all his prop- 
erty, but even his liberty itself. It may be a 
question whether it is not carrying the prin- 
ciple of exemption too far for the public wel- 
fare. It is true that the farmer without his 
farm, the blacksmith without his forge, the 
miller without his mill, the trader or busi- 
ness man without his shop, in fine, any citi- 
zen without his place to work and labor or 
pursue his ordinary calling, is deprived of the 
power to support himself and his family, and 
becomes a burden instead of a help to the 
community. These establishments or places 
of labor or occupation are respectively ad- 
juncts of a man's homestead, and, within the 
intent and meaning of the constitution of 
Florida, form a part of it Whether the pro- 
vision is politic or impolitic is a question 
with which the courts are not concerned. 
In the eye of the philosophic economist, 
taking a broad view of the interests and 
objects of human society, it has many rea- 
sons In its favor; and the creditor cannot 
IOfed.cas. — 68 



complain of injustice, for he understands 
the conditions when he gives the credit. 
It is a pure question of policy, namely: 
Whether the advantages obtained by the 
exemption are equivalent to the disadvan- 
tages ar*ising from the unwillingness of capi- 
ital to remain in a community where such 
an exemption exists; or wheOier from the 
latter cause, the law will not operate too 
depressingly upon enterprise. Speculation, 
however, is unnecessary. The people of the 
state of Florida have, in their constitution, 
declared what their will is on the subject, 
and that declaration is binding on both the 
people and the courts. 

In the case under consideration, the debtor 
claims to follow the business and trade of 
sawing lumber, and asks to have his mill, 
which adjoins his dwelling, reserved as a part 
of his homestead. In our opinion, this daim 
is supported by the constitutional provision. 
The mill, in the sense of that constitution, is 
appurtenant to and part of the debtor's home- 
stead. If it be objected that the value is un- 
reasonably great, we answer that the consti- 
tution prescribes no limit of value and the 
courts cannot prescribe one. As before stat- 
ed, we think that a man's shop, store or mill 
in which he pursues his usual trade or avoca- 
tion (as well as the farmer's farm) if connect- 
ed with and adjacent to his dwelling, is in- 
tended to be included in his homestead. It 
is the stand or place on which and by means 
of which he may continue to pursue his in- 
dustrial labor and be a useful citizen, and is 
within the object which the constitution has 
in view. But the debtor cannot ask to retain 
those portions of the forty acre tract which 
are not ancillary to his homestead, consid- 
ered as the homestead of a lumberman run- 
ning a sawmill. Those portions will be for 
the assignee, under the direction of the dis- 
trict court, to separate from the rest. Under 
the circumstances, we do not* think that the 
debtor has pursued such a course as to throw 
undue embarrassments in the way of the as- 
signee, which need to be removed by the in- 
terference of a court of equity. The main 
thing which he claims, the sawmill, we think 
he is entitled to claim, unless there is some 
foundation for the allegation of the bill that 
debts to a large amount, which have been 
proved, were incurred in the erection of im- 
provements on the mill, and for labor. As 
this, however, will be a matter which the 
district court can better investigate when 
anarshaling the assets of the bankrupt estate 
and enforcing any liens which particular cred- 
itors may have on particular parcels of prop- 
erty, we do not think there is any call for the 
interposition of this court. 

The motion for injunction is denied and the- 
bin dismissed, without costs and without 
prejudice to the complainant as to any part 
of the property except the house and sawmill, 
and such reasonable extent of land about the- 
same as may be necessary and proper for 
their enjoyment as a homestead by -the debt- 
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or and his family, and without prejudice as 
to tlie effect of debts contracted for improve- 
ments and labor. We do not think that any 
deeree should be made authorizing the as- 
signee to sell the reversion of the homestead, 
as the constitution expressly declares that the 
exemption shall accrue to the heirs of the 
party having enjoyed or taken the benefit 
thereof. This, however, is also a question 
which the district court can as well decide as 
this court, and presents no ground for the 
interference of a court of equity. 
Bill dismissed. 

NOTE. Upon the subject discussed in the 
foregoing case, namely, the character of the 
premises in which a homestead rieht may sub- 
sist, the reader is referred to the following cases, 
collected by Mr. Thompson, the learned editor of 
the Central Law Journal, on page 363 of volume 
2 of that periodical: Mayho v. Cotton, 69 N. 
O. 289; Hubbell v. Canady, 58 111. 425; In re 
Tertelling [Case No. 13,842] ; West River Bank 
V. Gale, 42 Vt. 27; Buxton v. Dearborn, 46 N. 
H. 43; Martin v. Hughes, 67 N. C. 293; Wil- 
liams V. Hall, 33 Tex. 212; Adams v. Jenkins, 
82 Mass. [16 Gray] 146; Kresin v. Man, 15 
Minn. 116 [Gil. 87]; Bunker v. Locke, 15 Wis. 
635; Tumlinson v. Swinney, 22 Ark. 400; Rag- 
laud v. Rogers, 34 Tex. 617; Sarahass v. Fen- 
Ion, 5 Kan. 592; Finley v, Dietrick. 12 Iowa, 
516; Tavlor v. Boulware, 17 Tex. 74; Bassett 
V. Messner, 30 Tex. 604; Woodward v. Till, 1 
Mich. N. P. 210; Parker v. King, 16 Wis. 223; 
Campbell v. SIcManus, 32 Tex. 442; Thornton 
v. Boyden, 31 111. 200; Gregg v. Bostwicb, 33 
Cal. 220; Kelly v. Baker, 10 Minn. 154 [Gil. 
124]; Clark v. Shannon, 1 Nev. 568; Mereier v. 
Ghaee, 11 Allen, 194; Goldman v. Clark, 1 Nev. 
607; Mills v. Estate of Grant, 36 Vt. 269; La- 
zell V. Lazell, 8 Allen, 575; Brown v. Keller, 32 
111. 151; Casselman v. Packard, 16 Wis. 119; 
Herrick v. Graves, Id. 157; Reinback v. Wal- 
ter, 27 111. 393; Dyson v. Sheley, 11 Mich. 527; 
iloore v. Whitis, 30 Tex, 440; Walker v. Darst, 
31 Tex. 681; Wassell v. Tunnah. 25 Ark. 101; 
McDonald v. Badger, 23 Cal. 393; Kurz v. 
Brusch, 13 Iowa, 371; Stanley v. Greenwood, 24 
Tex. 224; Phelps v. Rooney, 9 Wis. 70; Pryor 
V. Stone, 19 Tex. 371 ; Hancock v. Morgan, 17 
Tex. 582; Methery v. Walker, Id. 593; True v. 
Morrill, 28 Vt. 672; Cook v. McOhristian, 4 
Cal. 23; Taylor v. Hargous, Id. 268; Walters 
V. People, 18 III. 194; Rhodes v. McCormick, 4 
Iowa, 368; Crow v. Whitworth, 20 Ga. 38; Rog- 
ers V. Hawkins, Id. 200; Pinkerton v. Turn- 
Hn, 22 Ga. 165; Delaney's Estate, 37 Cal. 176; 
Thorn v. Thorn, 14 Iowa, 49; Hill v. Bacon, 43 
III. 477; Williams v. Jenkins, 25 Tex. 279; 
Beecher v. Baldy, 7 Mich. 488; Thomas v. 
Dodge, 8 Mich. 51; Helfenstein v. Cave, 3 
Clarke (Iowa) 287. 



Case ]J3"o. 6,747. 

GREELEY et al. v. SMITH et aL 

[3 Story, 76.] i 

Circuit Court, D. Maine. May Term, 1844. 

CoRPOKATios — Citizenship — ^Pleapixos— Rule to 
Ahesd — Practice. 
1. A corporation established by and in a state, 
and doing business there, is to be deemed a citi- 
zen of the state, and the citizenship of the cor- 
porators is immaterial to the jurisdiction of the 
courts of the United States. 
[Cited in Re McKibben, Case No. 8,859.] 
[See Bank of Cumberland v. Willis, Case No. 
885.] 

1 [Reported by William W. Story, Esq.] 



2. Where a suit is brought by or against a cor- 
poration in the courts of the United States, the 
state in which the corporation is created and es- 
tablished should be averred. 

3. It is perfectly competent for this court to 
grant a motion to strike out the name of one of 
the defendants, where its jurisdiction might oth- 
erwise be ousted. The same practice also obtains 
in the supreme court of the United States, and is 
within the remedial action of the judiciary act 
of 1789, c. 20, § 32 [1 Stat. 91]. 

This is an action of trover, for two thirds 
of a certain brig, called the Walsan, and of 
tr\vo thirds of a certain other brig, called the 
Alfred. The defendants put in at the re- 
turn term the following plea: "And now 
the said Joseph Smith, in his proper person, 
and the said president, directors and com- 
pany of the Exchange Bank, by Ashur Ware, 
their president, in his proper person, come 
and defend the wrong and injury, &c., and 
say, that the court here ought not further 
to take cognizance of or sustain the action 
aforesaid, because they say, that one James 
Harris, of Boston, in the commonwealth of 
Massachusetts, and a citizen of said common- 
wealth of Massachusetts, was, at the time of 
the setting out of the plaintiffs' writ in this 
action, and still is a stockholder in the said 
Exchange Bank, one of said company, and 
a corporator; viz., an owner of twelve shares 
of the capital stock thereof, and one of the 
defendants in this action; and they further 
aver, that said commonwealth of Massachu- 
setts, of which said Harris is a citizen, is the 
same state or commonwealth, of which the 
plaintiffs in their writ have averred them- 
selves to be citizens; all which they are ready 
to verify. Wherefore, they pray judgment, 
if the court here will take further cognizance 
of or sustain the said action; and for their 
costs." 

At the May term, 1843, the plaintiffs [Philip 
Greeley and another] moved to amend their 
wiit by striking out from the same the names 
of the president, directors and company of 
the Exchange Bank, as defendants. 

And at May term, 1844, the motion, being 
resisted, was argued by 

Thomas A. Deblois, for plaintiffs. 
John Rand, for defendants. 

The following authorities were cited by the 
plaintifCs in support of their motion: Callo- 
way V. Dobson [Case No. 2,325]; Anon [Id. 
444]; Russell v, Clark's Ex'rs, 7 Cranch [11 
U. S.] 69; Judiciary Act, § 32; Smith v. 
Jackson [Case No. 13,065]; Rev. St Me. c. 
115, § 19; Ordway v. Wilbur, 16 Me. 2G3; 
Ames V. Weston, Id. 266; Fogg v. Greene, 
Id. 282; and the 12th and 13th rules of court 

STORY, Circuit Justice. I have no doubt 
whatsoever, that it is perfectly competent 
for the court to grant the present motion. 
It is often done in the circuit court in this 
circuit, where the jurisdiction of the court 
would or might be otherwise ousted. The 
same practice has been sanctioned upon the 
same ground by the supreme court of the 
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United States; and it is fully -within the 
remedial operation of the 32d section of the 
judiciary act of 1789, c. 20. But I do not 
thinl£ this amendment is now necessary to 
sustain the jurisdiction of the court. The 
case of Louisville, C. & C, R. Co. v. Letson 
(decided at the last term of the supreme 
<3ourt of the United States) 2 How. [43 U. S.] 
497, is decisive on the point. There it was 
held, after a full review of all the former 
■decisions, that a corporation established by 
and in a state, and doing business there, is 
to be deemed a citizen of the state; an artifi- 
cial person, indeed, but still a citizen; and 
that the citizenship of the corporators was 
immaterial to the jurisdiction of the courts of 
the United States. This decision puts an end 
to all controversy on the point, and also puts 
an end to what has long been felt by the 
profession, as well as the bench, to be an 
anomaly in our jurisprudence. But I think, 
that it ought, in strictness, to be averred, 
that the corporation is a corporation created 
by and established in the state of Maine. 
Perhaps the language used in the descriptive 
part of the present writ is suflSciently direct 
for the purpose, as the corporation is de- 
scribed to be "the president, directors and 
<jompany of the Exchange Bank, a corpora- 
tion in Portland in the state of Maine, and 
the stockholders of which, together with the 
said Smith, are inhabitants of and residents 
in said state of Maine, and citizens thereof." 
The plaintiffs may, therefore, have their 
choice to amend the writ as they by their 
motion ask, or simply amend it by adding 
the words above suggested, as they shall be 
advised. The amendment should be with 
costs simply of the term. 

[NOTE. In Case No. S,748 the surrender of 
the charter of the Exchange Bank was suggest- 
ed, and it was decided that the suit against it 
was thereby abated. The other defendant there- 
upon (Id. 5,749) filed a plea of a former judgment 
in bar, to which plea tiiere was a demurrer and 
joinder. The demurrer was allowed, and the 
case ordered to trial. The question was submit- 
ted to the court upon the findings of the jury, who 
gave judgment in favor of the plaintiffs for the 
value of the Alfred, secured in a certain bottomry 
bond under consideration. Id. 5.750.] 



Case Wo. 5,748. 

GREELEY et al. v. SMITH et al. 

[3 Story, 657.] i 

Circuit Court, D. Maine. May Term, 1845. 

■COBPORATJON — SUBnENDER OP CHARTER— ABATE- 
MENT OF Suit. 
Where, during the pendency of a suit, a corpo- 
ration surrenders its charter, which is accepted 
by the legislature, it becomes defunct, and the 
suit abates, unless the legislature, by some act, 
saves the right of action against the corporation. 
[Quoted in First Nat. Bank of Selma v. Colby, 
21 Wall. (88 U. S.) 615; Kelley v. Mississippi 
Cent. R. Co., 1 Fed. 569; Devereaus v. City 
of Brownsville, 29 Fed. 750.] 
[Cited in Sturges v. Vanderbilt, 73 N. Y. 
300; City Insurance Co. of Providence v. 

1 [Reported by William W. Story, Esq.] 



Commercial Bank of Bristol. GS III, 350; At- 
torney General v. Chicago & E. R. Co., 112 
111. 534, 538; McCartney v. Chicago & E. B. 
Co., Id. 621.] 

prhis was an action at law by Philip Gree- 
ley and others against Joseph Smith and the 
Exchange Bank.] 

This case was formerly before the court 
upon a plea to the jurisdiction, which hav- 
ing been overruled, Rand for the defendants 
suggested, that by an act of the legislatm-e 

of Maine; passed on the 7th of , 1840, 

the surrender of its charter by tiie Exchange 
Bank (one of the defendants,) was accepted, 
and thereupon it was declared, "that the 
same shall terminate when the act shall take 
effect;" and it was further enacted, that 
"the bank shaU continue its corporate ca- 
pacity during the term of two years from 
the time this act shall take effect, for the 
sole purpose of collecting the debts due to 
the corporation, selling and conveying the 
property, and estate thereof, and shaU re- 
main liable for the payment of all debts 
due from the same, and shall be capable of 
prosecuting and defending suits at law, and 
for choosing directors for the purposes afore- 
said, and for closing its concerns." The act 
took effect from and after the sixth of April, 
1840; and the two years . expired after the 
sixth of April, 1842. The question, there- 
fore, was, whether the suit could be further 
continued as to the Exchange Bank, and 
what was to be done, as to future proceed- 
ings. 

Fessenden & Deblois, for plaintiffs, 
Mr. Rand, for defendants. 

STORY, Circuit Justice. The question 
comes shortly to this, that, during the pend- 
ency of the suit, the corporation becomes 
extinct by a voluntary siurrender of its char- 
ter, and an acceptance of the siu:render by 
the legislature. Under such circumstances 
it is asked, what is to be done, the corpora- 
tion being defunct by operation of law? It 
was certainly a very unwise act for the 
legislature to accept a surrender of the char- 
ter, and not at the same time to save the 
rights of action of third persons against the 
corporation, and to continue the existence 
of the corporation quoad such rights. But 
the same case would have occm-red, if upon 
a quo warranto a final judgment had passed 
against the corporation, declaring its fran- 
chises and privileges forfeited, and decree- 
ing a seizure and resumption of the same 
hy the government Many of our banks are, 
by law, limited to a term of yeai-s for then- 
corporate existence, and if there is no sav- 
ing when the term expires, the corporation 
is de facto dead. Now I cannot distinguish 
between the case of a corporation and the 
ease of a private person, dying pendente 
lite. In the latter case, the suit is abated 
at law, unless it is capable of being revived 
by the enactments of some statute, as is 
the case as to suits pending in the courts 
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of the United States, where, if the right of 
action survives, the personal representative 
of the deceased party may appear, and pros- 
ecute or defend the suit. Judiciary Act 
1789, c. 20, § 31 [1 Stat. 91]; 2 Tidd, Pr. 
{9th Ed. 1828) 932; Com. Dig. "Abatement," 
H. 32-35. No such provision exists as to cor- 
porations; nor, indeed, could exist, without 
reviving the corporation pro hac vice; and 
therefore, any suit pending against it at its 
death abates by mere operation of law. It 
seems to me, therefore, that the attorney for 
' the corporation may well suggest the death of 
the corporation by plea or otherwise on the 
record, and if the fact is admitted, the suit 
as to the corporation wiU abate by operation 
of law, and render all farther proceedings 
against it void. 

[NOTE. In Case No. 5,747 the plaintifPs 
moved to amend their writ by striking out the 
names of certain officers of the E.Kchanjre Bank 
in order to give the court jurisdiction. The mo- 
tion was granted. In Case No. 5,749 the other 
defendant filed a plea of a former judgment in 
bar, to which plea there was a demurrer and 
joinder. The demurrer was allowed and the 
case ordered to trial. The question was submit- 
ted to the court upon the findings of the jury, 
who gave judgment in favor of the plaintiffs for 
the value of the Alfred, secured in a certain bot- 
tomry bond under consideration. Id. 5,750.] 



GREELY (ECPORT v.). See Case No. 4,260. 

GREELY (NORCROSS v.). See Case No. 10,- 
294. 
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GREELY et al. v. SMITH et al. 

[1 Woodb. & M. 181.] 1 

Circuit Court, D. Maine. May Term, 1846. 

Pkior Jucgments— Plea, op in Bar. 

1. Where a former judgment is pleaded in bar, 
it cannot so avail, unless the parties appear to 
be the same, or are averred to have been privies 
in interest or estate. 

[Cited in Perry Manuf g Co. v. Brown, Case 
No. 11,015; Stillman v. White Rock Manuf 'g 
Co. Id. 13,446.] 

[Cited in Finney v. Boyd, 26 Wis. 370; Taylor 
V. Matteson, §6 Wis. 123, 56 N. W. 832.] 

2. If the former judgment is pleaded to have 
been a" nonsuit, and is not averred to have been 
on the merits or the point now in controversy, 
it is not a bar. 

[Cited in Jay v. Almy, Case No. 7,236: Polger 
v. The Robert G. Shaw, Id» 4.899; Case of 
Snow, Id. 13,143; Sumner v. Marey, Id. 13,- 
609; Aurora v. West, 7 Wall. (74 U. S.) 93.] 

This was an action of trover commenced 
January 10th, 1842, for a brig called the 
Watson. [Joseph] Smith pleaded not guilty, 
and also, by leave of the court, filed a plea 
in bar, that the plaintiffs [Philip Greely 
and another], on the second Tuesday of No- 
vember, 1839, prosecuted in the supreme 
court of the state of Maine, one Joshua 
Waterhouse, a deputy sheriff, in a writ of 

1 [Reported by Charles L, Woodbury, Esq., 
and George Minot, Esq.] 



replevin for this same vessel, and on an 
issue joined, denying that the property there- 
in was in the plaintiffs, it was adjudged 
by said court on the second Tuesday of 
November, 1841, that the plaintiffs become 
nonsuit, and that said Waterhouse have re- 
turn of the property. To this plea there 
was a general demurrer and joinder. 

Mr. Deblois, for plaintiffs. 

Mr. Rand, for defendant Smith. 

WOODBURY, Circuit Justice. It is a well 
settled principle, that a former judgment 
cannot avail as a bar to another suit, unless 
it was between the same parties as well as 
for the same subject-matter. 1 StarUie, Ev. 
191; Wood T, Davis, 7 Cranch [11 U. S.] 271; 
[Davis V. Wood] 1 Wheat. [14 U. S.] 6; 14 
Johns. S3; 2 Mass. 338. The reason is, that 
unless the parties are the same, either per- 
sonally or as privies, one had not an oppor- 
tunity either to be heard on his rights, or 
to cross-examine witnesses, or put in his 
own evidence. Maybee v. Avery, 18 Johns. 
352; 3 Cow. 120; 4 Cow. 559; 9 Mass. 1: 
1 Pick. 105- When they are the same, the 
former judgment is of course conclusive as- 
a general principle (Wright v. Deklyne [Case 
No. 18,076]; 1 Phil. Ev. 323, and authorities 
before cited), in order to put an end to liti- 
gation after one full and fair trial. Thfr 
parties here are not the same, Waterhouse 
having been the defendant in the former 
action, and Smith and the Exchange Bank 
defendants in this. Nor is there any aver- 
ment in the plea, either that the parties are 
the same, or that they are privies in blood, 
estate, or in law, which, if averred, might 
make the plea valid on its face. 11 Mass. 
198; 17 Mass. 365; 10 Mass. 164; 5 Mass. 31; 
4 Taunt. 18; 4 Day, 431; 2 Gall. 565; John- 
son V. Bourn, 1 Wash. [Va,] 187; 3 Conn. 
516; 1 Starkie, Ev. 194; 2 Yem. 827; Burrlll 
V. West, 2 N. H. 190. 

The whole gist of the bar is, that the same 
parties have before contested their interests- 
in the subject; and hence, are not to be al- 
lowed to contest the matter over again, and 
thus cause a multiplicity of suits, and make 
them endless in dm*ation, when it is for the 
interest of the republic to put a termination 
to litigation. "Interest reipublicae oit sit finis 
litium." The omission of such an averment is 
fatal on a general demurrer; and the plea 
in bar is, therefore, adjudged bad. There- 
are some exceptions to these general rules, 
such as notice to those not parties, or vouch- 
ers in of warrantors, or trials of some pub- 
lie right, which may bind others than par- 
ties or those technically privies, but they 
rest on a principle somewhat similar, and 
do not arise, and need not be examined here. 
2 N. H. 192, 193; Towns v. Nims. 5 N. H. 
259, 263. There is another objection which 
shows the plea to be bad on the face of it, 
as it now stands, if not incurable. It avers, 
that the plaintiffs became nonsuit in the for- 
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mer action, and it is certain, tliat If this 
was before trial, or, at tlie trial, without a 
hearing and opinion on the merits by the 
court, that the proceedings could not in law 
be sustained as a trial, and an end of the 
dispute; and the judgment in it could not 
be considered as a just bar to a new action. 
Co. Litt 139a; 3 Bl. Comm. 376, 377; 3 
Wils. 153; 2 Tidd, Pr. 797. 

It is not averred, that this nonsuit was 
by order of the court under a decision by 
them on the merits, or that it was in the 
nature of a retraxit (3 BL Comm. 294; Go. 
Litt. 139a; 1 Pick. 371); and hence, there 
is no ground, either in law or equity, for 
regarding the former action between the 
parties as a bar, unless it is substantially 
averred and shown to have been decided 
on the merits. It is doubtful, whether if a 
nonsuit be then a bar in law. 5 Me. 185; 
2 Mass. 113; Ensign v. Bartholomew, 1 Mete. 
[Mass.] 274; Melchart v. Halsey, 3 Wils. 
149, 153. Bridge v. Sumner, 1 Pick. 371, in 
point holds, that it is not Most assuredly, 
therefore, if the nonsuit is not shown to have 
been on the merits, there does not appear to 
have been the trial of a right between the 
parties, at least once, which should put an 
end to further litigation. The point must 
also be the same in the former judgment; 
and though that question does not arise 
here, it bears on this by analogy. For there 
it must appear often on the face of the plead- 
ings to be the same point, in order to bar 
the subsequent suit It is not enough al- 
ways, that by inference or arguendo, the 
same point must have been considered. 
Towns V. Nims, 5 N. H. 259, 262. Let the 
<3ase proceed to trial on the other issue. 
Demurrer allowed. 

[NOTE. In Case No. 5,747 the plaintiffs 
moved to amend their writ by striking out the 
names of certain oflSeers of the Exchange Bank, 
in order to give the court jurisdiction. The 
motion was granted. In Case No. 5,748 the 
surrender of the charter of that hank was sug- 
gested and it was decided that thp siiit against 
it thereby abated. The case was finally submit- 
ted to a jury, and then to the court, to pass up- 
on the effect of the verdict The court gave 
judgment in favor of the plaintiffs for the value 
of the other vessel in controversy, — the Albert 
— secured in a certain bottomry bond, of pecul- 
iar construction. Id. 5,750.] 
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GREELY et al. v. SMITH. 

[3 Woodb. & M. 236.] i 

Circuit Court D. Maine. Oct Term, 1847. 

Prior Judgment — Bar — Bottomry Bond — TVhen 
Valid. 

1. A prior judgment between parties not 
nominally the same, must be avowed and proved 
to be between privies in interest, or it is no 
bar. 

2. So a prior judgment of nonsuit between 
the same parties on the same subject must be 
alleged to have been on the merits in order to 
prevent another recovery. 

1 [Reported by Charles I/. Woodbury, Esq., 
and George Minot Esq.] 
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3. A bottomry bond is not valid as such un- 
less the debt is risked on the loss of the ves- 
sel. Marine interest secured is one evidence of 
this risk, but is not alone suflacient to show the 
bond to be in bottomry. 

4. If the person be still liable in the event 
the vessel is not lost, the obligation may be 
good in bottomry, but not so if the person is lia- 
ble though the vessel is lost 

5. The last provision is fatal to the bond as 
in bottomry, unless it is included in the bond 
as additional security, and in that event may, 
perhaps, be waived, and the bond otherwise be 
good. 

6. A bottomry bond should not be valid for_a 
pre-existing debt hut only for advances to aid 
in repairs or outfits and cargo for the voyage. 

[Cited in The Native, Case No. 10,054.] 

7. When otherwise good, it is usually by spe- 
cial statute, or is good merely as a mortgage, 
where a mortgage, under like circumstances, is 
valid. It is not good as a mortgage if the ves- 
sel be left in possession of the former owner, 
and the state laws require it to be recorded to 
be good against a creditor, and it is not recorded 
when a creditor attaches a vessel. 

[Cited in Stillman v. White Rock Manufg 
Co., Case No. 13,446.] 

This case was drawn up by counsel, In 
the words following: 

This is an action of trover for an alleged 
taking and converting, by the defendant 
[Joseph Smith], of the brig Albert and of 
two-thtrd part of the brig Watson, on the 7th 
day of January, 1842; said vessel being al- 
leged to be the property of the plaintiffs 
[Philip Greely, Jr., and others]. The writ is 
dated January 10th, 1842, and may be re- 
ferred to by either party. Plea,— the gen- 
eral issue and joinder. It is admitted that 
Smith, the defendant, was at the time of the 
alleged taking, sheriff of the county of Cum- 
berland. The plaintiffs read in evidence, the 
following papers, dated May U, 1838, and 
October 26, 1839, viz: 

"To all whom these presents shaU come. 
I, Luther Jewett, of Portland, county of 
Cumberland, state of Maine, owner of the 
brig called the Albert of Portland, of the bur- 
then of about 214 tons, now lying in this 
port of Portland, and bound on a voyage 
hence to the port of Guyama, Porto Rico, 
and thence back to Portland or Boston, or a 
port of discharge in the United States, send- 
eth greeting. Whereas, I, the said Luther 
Jewett am under the necessity of borrowing 
the sum of ^2,200 for the purchasing and 
fitting out of the said brig, for the said in- 
tended voyage; and Messrs. Greely and 
Guild, merchants of Boston, have lent and 
advanced to me, the said Luther Jewett, the 
said sum of ?2,200, viz., $1000 in cash, and 
two acceptances of theirs of this date, each 
for $600, payable in sixty days and gi'ace, 
at the rate of two and one-half per cent on 
said sum, for the purpose of purchasing and 
fitting out the said brig, as aforesaid. Now, 
know ye, that I the said Jewett do, by these 
presents, for myself, my executors and ad- 
ministrators, covenant, grant and agree, to' 
and with the said Greely and Guild, that the 
said brig called the Albert shall, with the 
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first fair wind set sail and depart from this 
IJort of Portland, after being loaded, and 
proceed directly to the port of Guayama, and 
from thence return back to a port of dis- 
charge in the United States, and here end her 
intended voyage. And I, the said Luther 
Jewett, for and in consideration of the said 
money and acceptance to me in band paid 
by the said Greely and Guild, at and before 
the ensealing and delivery of these presents, 
the receipts whereof is hereby acknowledged, 
do bind and obligate myself, my heu-s, ex- 
ecutors and administrators, my goods and 
chattels, and particularly the said brig Albert 
with her hull or body, together with ber 
tackle and apparel and freight, to be earned 
for the said voyage, to pay the said Greely 
and Guild, their executors, administrators or 
assigns, the said sum of §2,200; provided the 
acceptance of said Greely and Guild paid by 
them as so much of the $2,200 as may be 
paid by them within sixty days next after 
the safe arrival of the said brig Albert at 
her port of discharge in the United States, 
from the said intended voyage; together 
with six per cent, interest thereon, amount- 
ing together to the sum of §2,320. And I, 
the said Luther Jewett, for myself, my heirs, 
executors and administrators, covenant, grant 
and agree, to and with the said Greely and 
Guild, their executors administrators, by 
these presents, that I am the true and law- 
ful owner of the said brig, and that I have 
good authority to charge and engage said 
brig as aforesaid; and that the said orig 
shall at all times after the said voyage, be 
liable and chargeable for the said sum of 
§2,320, with tlie interest thereon as aforesaid, 
vmtil paid. In witness thereof, I have here- 
unto set my hand and seal this 11th day of 
May, in the year of oxir Lord, 1838. Luther 
Jewett (L. S.) 

"Signed, sealed, and delivered, in presence 
of Gteorge Jewett 

"Cumberland, ss. Then personally appear- 
ed the above named Luther Jewett, and ac- 
knowledged the above instrument to be hfe 
free act and deed, this 11th day of May, A. 
D. 1838. Before me, E.. W. Lincoln, Jus. 
Pacis." 

"Know all men by these presents, that, I 
Luther Jewett, of Portland, coimty of Cum- 
berland, state of Maine, am held and firmly 
bound unto Messrs. Greely & Guild, of Bos- 
ton, commonwealth of Massachusetts, in the 
just sum of §3,G00, money of the United 
States of America; for the payment of which 
sum well and truly to be made, I hereby 
bind myself and respected heirs, executors 
and administrators, by these presents. Dat- 
ed at Portland, aforesaid, this 26th day of 
October, in the year of our Lord one thou- 
sand eight hundred and thirty-nine. Where- 
as the said Greely and Guild have this day 
lent and advanced unto the said LutherJew^ 
ett, the sum of §3,600, at bottomry, on the 
body, tackle and fvurniture, of the brig Al- 
bert, of Portland, whereof Beanderly 



is at present master, and said Luther Jewett 
being sole owner of said brig Albert. Now 
the condition of this obligation is such, that 
if the said Luther Jewett, his heirs, execu- 
tors or administrators, shall and do within 
one year from the date of this instrument, 
well and truly, or cause to be paid unto the 
said Greely and GuildJ their successors or 
assigns, the above sum of §3,600, the amount 
loaned, together with marine premium and 
interest thereon at the rate of six per cent, 
per annum; if during any voyage of said 
brig Albert, an utter loss of said vessel by 
fire, enemies, men-of-war, or any casualty 
shall unavoidably happen and to said Luther 
Jewett, his heirs, executors or administi-a- 
tors, shall, and do well and truly account for 
upon oath if regained, and pay tmto said 
Greely and Guild, their successors or as- 
signs, the whole salvage on said brig Albert, 
the vessel and appurtenance, " then their ob- 
ligation to be void; otherwise to be and rO' 
main in full force and virtue; and in con- 
sideration of, and as security for said bond, 
premium and interest, the said Luther Jewett 
does by these presents assign, pledge, mort- 
gage, set over, transfer and convey said brig 
Albert, the vessel and appurtenances to the 
said Greely and Guild. It being mutually 
understood and agreed, that in case the 
amount of said loan, premium and interest, 
or any part thereof, according to 'the terms 
of these presents, shall remain due and un- 
paid to said Greely and Guild, after the ex- 
piration of one year from ^the date of these 
presents, the said Greely and Guild may take 
possession of said brig Albert, the vessel and 
appurtenances, and sell the same at public 
auction in order to satisfy what may then 
remain due, without any proceedings in 
court, or otherwise, for the purpose of au- 
thorizing such sale, and therefore may exe- 
cute and deliver a sufl&cient bill of sale to 
transfer completely to any purchaser or pur< 
chasers, all title and property in and to the 
said bi'ig Albert, the vessel and appurtenan- 
ces, to the said purchaser or purchasers, as 
owner or owners thereof now belonging. 
The said Greely and Guild thereupon to ac- 
count to the said Luther Jewett for any sur- 
plus of proceeds of such sale after paying all 
charges and expenses and all demands which 
said Greely and Guild may then have against 
said brig Albert The said Greely and Guild 
discounting interest for anticipating the pay^ 
ment of the demand not then presently due; 
and in case of such sale aforesaid, the said 
Luther Jewett, his heirs, executors, admin- 
istrators or assigns, shall, whenever they are 
requested, make, execute and deliver to said 
purchaser or pm'chasers another bill of sale 
of said brig, the vessel and appurtenances, 
in which the register shall be recited, or any 
further documents that may be necessary for 
transferring completely to said purchaser or 
purchasers, all the right, interest and claim 
of said Luther Jewett his executors, admin- 
istrators or assigns, as owners of said brig 
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Albert the vessel and apijurtenances. Lutli- 
er Jewett (Ii. S.) 

"Signed, sealed, and delivered in presence 
of George Jewett, James C. Jewett." 

Also, a bond of the same tenor and date, 
(Oct. 26, 1839,) executed by Luther Jewett 
to Greely and Guild, of two-thirds of the 
brig Watson, for ?2,000. 

George Jewett, a witness called by plain- 
tiffs, testified that he witnessed the bond of 
May 11, 1S3S, and the two bonds of October 
2G, 1839. Luther Jewett, a witness called by 
plaintiffs, testified that he owned the Albert 
and two-thirds of the Watson, on May 11, 
1838; that he sent the bond of May 11, 1838, 
to the plaintiffs, by mail, and has a letter of 
the plaintiffs' dated May 12, acknowledging 
its receipt The 1839 bonds were sent to 
plaintiffs October 26; thinks he put them in 
the mail that day; sent them by plaintiffs' 
previous request. The arrangement was - 
made in Boston with the plaintiffs; has not 
paid to the plaintiffs the amount loaned. 
The second bond on the Albert was a re' 
newal of the first, (of May, 1838,) the plain- 
tiffs lending me about $1,400 more, to make 
up the §3,600. The ^2,200 named in bond of 
May, 1838, was used to buy the vessel. The 
property was insured, and the policy as- 
signed to plaintiffs; does not recollect wheth- 
er he received any money at the time of giv- 
ing the bond on the Watson, or whe13ier it 
was given on general account for previous 
arrangement for bottomry. The bond on 
the Watson was made under an arrangement 
that the plaintiffs should make further ad- 
vances on the brig, and they were to ad- 
vance me $10,000 more in the West Indies. 
In, or about October, 1839, 1 received enough 
from Greely and Guild to purchase outfits 
for the Albert, and a bond was executed to 
cover the advances. I cannot say whether the 
sums loaned me by Greely and Guild were 
charged to me in account or not; I do not 
recollect whether anything was said about 
my being personally liable for the money in 
case the vessel was lost The plaintiffs had 
the whole control of the Albert while I was 
in the West Indies. I stated to Greely and 
Guild that if they would make me the ad- 
vances in October, 1839, 1 would put the veS' 
sel into their hands as security. I have no 
recollection of anything being said between 
ns about money advanced being exposed to 
risk. 

The plaintiffs also read in evidence a writ- 
ten demand made by the plaintiffs upon the 
defendant, dated January 6, 1842, which, 
with the written reply of the defendant 
thereto, is hereto annexed, and makes part 
of this case. The defendant then proved 
that the vessel now in controversy was at- 
tached upon a writ in favor of the Exchange 
Bank against Luther Jewett as the property 
of said Jewett, on the 29th day of October, 
1839; that said vessels were afterwards re- 
plevied by the plaintiffs in suit commenced 
by them against Joshua M. Waterhouse, the 



attaching officer; that tie judgment was ren- 
dered in said action of replevin in favor of 
said Waterhouse, at the November term 
(1841,) of the supreme judicial court of the 
state of Maine, holden within and for the 
county of Cumberland, and a writ of return 
issued December 24, 1841; that judgment 
was rendered at the same term of said su- 
preme judicial court in favor of the plain- 
tiffs, in the suit Exchange Bank against 
Lnther Jewett, and execution Issued against 
said Jewett- on the same 24th December, 
1841; that said writ of return against said 
Greely and Guild the plaintiffs in this suit, 
in said execution against said Jewett was 
duly delivered to the defendant, as sheriff of 
the coimty of Cumberland, to be executed; 
that by virtue of said writ of return the de- 
fendant demanded ' said brigs Albert and 
Watson of said Greely and Guild, who duly 
delivered the same to this defendant; that 
said brigs were thereaf terwards duly sold by 
this defendant, as sheriff of the county of 
Cumberland, upon the execution in favor of 
the Exchange Bank against said Jewett 

A copy of the judgment of the supreme ju- 
dicial court of Maine in the suit Greely and 
Guild against Waterhouse; also a copy of 
the writ of return issued upon said judg- 
ment, with the defendant's official return 
thereon; also a copy of the writ sued out 
by the Exchange Bank against Luther JewT 
ett, with the sheriff's official return thereon; 
also a copy of the judgment of the supreme 
judicial court of Maine, in suit Exchange 
Bank against Luther Jewett with a copy of 
the execution issued upon said judgment, 
and the sheriff's official return thereon, may 
be referred to by either party as a part of 
this case. The defendant also read in evi- 
dence a letter from Luther Jewett to Greely 
and Guild, dated October 28, 1839, and a 
letter from Greely and Guild to Luther Jew- 
ett, dated October 29, 1839, which letters 
may be referred to by either party. The de- 
fendant also read in evidence the deposition 
of Luther Jewett, taken in the suit Greely 
and Guild against Waterhouse, which depo- 
sition may be referred to by either party. 
It is admitted that Smith, the defendant 
was sheriff of the county of Cumberland at 
the time of the alleged taking; and that 
Waterhouse was not an officer at that time, 
but ceased to be a deputy sheriff in Feb- 
ruary, 1841. The plaintiffs read in evidence 
two letters from Greely and Guild to Luther 
Jewett, dated October 22 and 24, 1839, which 
letters may be referred to by eititier party. 

The court submitted to the jury the fol- 
lowing questions, to which the jury returned 
.the answers annexed: 

1st Were all of these bonds, or any of 
them, given for advances and ' acceptances 
of drafts, under a promise at the time, by 
Jewett, to execute the bonds in question as 
security for those advances and acceptances? 
If any and not all of them, were not exe- 
cuted under this arrangement but for debts 
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existing before any such arrangement, please 
to state which. 2d. Were the advances and 
acceptances made, the obligees In fact rely- 
ing on the bonds as charging the vessels? 
and not relying on Jewett's personal credit? 
If only a part of them were so made, please 
to state which. 

Circuit Court, U. S. Oct Term, 1846. 
Philip Greely et al. v. Josepn Smith. The 
jury find that the advance of thirty-six hun- 
dred dollars was made undesc a promise that 
a bond of the brig Albert should be made 
and executed by Luther Jewett to Greely 
and Guild as security for said advance of 
thirty-six hundred dollars. And that ad- 
vances were not made and executed by said 
Greely and Guild to said Jewett under a 
promise that a bond of the brig Watson 
should be made and executed to said Greely 
and Guild as security for said advances, but 
the bond of the Watson was made and ex- 
ecuted to secure the payment of a debt ex- 
isting before that time. Answer to second 
question.— We also find that the plaintiffs 
did not intend to relinquish their personal 
claim on said Jewett, but received the bond 
as collateral security for tne aforesaid ad- 
vances and claims. Nathaniel Crockett, 
Foreman. 

Lt is agreed that the value of the brig 
Albert at the time of the alleged taking, was 
one thousand and fifty dollars, and the value 
of two-thirds of the brig Watson, nine hun- 
dred and five dollars. The whole case is 
now submitted to the court upon the above 
evidence, under the finding of the jury upon 
the questions submitted to them, to enter 
such judgment as the law requires. 

Deblois and Fessenden, for plaintiffs. 
Mr. Kand, for defendant. 

WOODBURY, Circuit Justice. The chief 
question in this case is, in whom was vested 
the property of the vessels sued for, at the 
time of the alleged conversion of them. If 
it was in the plaintiffs, they are entitled to 
recover. If not, no wrong has been done 
to them, as they had not the actual posses- 
sion of the vessels; and either such a pos- 
session or property, and a right to posses- 
sion founded on property, are necessary to 
enable a party to sustain trover. 4 Pick. 
158; 5 Pick. 255; 7 Mete. [Mass.] 259. The 
plaintiffs set up property under three bonds, 
executed to them by Luther Jewett before 
the supposed conversion. These bonds are 
considered by them to be valid as bottomry 
bonds, so as to pass the title to these ves- 
sels. It is admitted on both sides, that 
this title was in Jewett before these bonds 
were executed—on the 11th of May, 1838, 
and 26th of October, 1839. The defendant 
justifies taking the vessels by another offi- 
cer under a precept against Jewett, October 
29th, 1839, in favor of the Exchange Bank, 
Jewett being then in the actual possession 
and use of them. For this last reason It is 



necessary that those bonds should be valid 
as in bottomry, because if valid only as 
mortgages of the vessels, they were not re- 
corded in conformity to the requisitions of 
a special statute in Maine concerning such 
mortgages, nor possession delivered to the 
mortgagee as required by the same statute, 
and therefore they did not pass the title as 
mortgages, so as to prevent the creditors 
of Jewett from attaching the vessels while 
in his possession. 

Now, in respect to the validity of these 
bonds in bottomry, it is first objected, that 
their validity has heretofore been settled 
against the plaintiffs in a previous action of 
replevin between them and J. M. Water- 
house. On a writ or return, afterwards is- 
sued in favor of said Waterhouse, on that 
decision, the defendant as sheriff for the 
county of Cumberland, took and sold the 
vessels in controversy to satisfy the orig- 
inal debt in favor of the Exchange Bank 
against Jewett, and hence the present action 
has been instituted. But no plea in bar has 
been put in here, setting out this matter 
and averring that the parties in that action' 
and til is were the same in law, or the same 
in interest as privies. Nor is there any aver- 
ment that the former judgment, being on a 
nonsuit of the plaintiff, was so after and on 
a hearing of the merits, so as to be a bar 
to another action for the same cause. See 
this case as first presented reported Greely 
V. Smith [Case No. 5,749]. Nor on this trial 
has any evidence to sustain those facts been 
gone into and discussed, though if offered 
and not rebutted it might avail the defends 
ant probably notwithstanding the nominal 
parties are different. But on this for these 
reasons I give no opinion; nor whether the 
defendant, being a new sheriff, is privy to 
Waterhouse; nor whether in that action of 
replevin, the right to possession and not the 
title was alone settled as is now argued. 15 
Me. 273. Perhaps, however, no injustice 
will be done as the case now stands, consid- 
ering that new facts are said to be devel- 
oped in the trial of this action, which did 
not appear in the other. 

The facts in the other and the opinion of 
the state court thereon may be seen in 
Greeley v. Waterhouse, 19 Me. 9. 

Let us then examine all which now ap- 
pears in respect to the validity of these 
bonds. The principal new part here is, 
that the personal security relied on and the 
pre-existing debt, which create difSculties, 
existed only in the case of the third bond. 
In the examination of these debts, and of 
the old and new facts which are material, 
it may be useful to look first to the bond, 
executed May 11th, 1838. This was of the 
brig Albert for the sum of §2200, recited to 
be borrowed for the purpose of fitting her 
out for a voyage then .contemplated. The 
interest was at the rate of 2^ per cent,; 
and the brig and her tackle, &c., were stat- 
ed to be bound to pay the amount and to be 



[10 Fed. Cas. page 1081] 



CCase No. 5,750) GEEELY 



chargeable for tlie same at all times after 
her return. There is another clause in this 
bond, stipulating not clearly, as is argued, 
for the payment of a certain sum "within 
sixty days next after the safe arrival of the 
said brig Albert at her port of discharge in 
the United States," &c. But it seems to be 
to pay said sum "provided" certain accept- 
-ances are paid within sixty days, &c., and 
six per cent interest thereon, equalling in 
aU, $2,320.00. 

I am strongly inclined to the opinion, that 
this bond does not mean to risk the debt at 
4ill on the loss of the vessel. If it does, the 
intention is doubtful and is expressed very 
Indirectly and inartificially. It seems in one 
place to contemplate marine interest at 2^ 
per cent, though in another 6 per cent. It 
seems also to charge the vessel with the debt. 
But it nowhere indicates in express terms 
that the debt is to be lost if the vessel is 
lost; and the indirect reference of this Idnd, 
■as to payment of a certain sum within sixty 
days after her safe arrival, seems as just 
mentioned, to be rather to the amount paid 
on the acceptances than the whole amount of 
the bond; and if meant to embrace aH, is 
rather the fixing a time when the personal 
liabiliti?' may be prosecuted than a condition, 
which must happen before that liability be- 
^ns. Now, it is essential that the debt and 
interest appear clearly to be risked on the 
loss of the vessel, in order to make the bond 
■one in bottomry. See cases cited in Leland v, 
Medora [Cas© No. 8,237]; [Gonard v. Atlantic 
Ins. Co.] 1 Pet [26 U. S.] 386; The Draco 
[Case No. 4,057], Mass., 1835; 2 Hagg. Adm. 
48, 52, 05; 11 Pick. 187; Abb. Shipp. (5th 
Am. Ed.) 166, note; 3 Barn. & Adol. 50; 4 
Bing. 244; Greeley v. Waterhouse, 19 Me. 9; 
The Mary [Case No. 9,187]; Bucher v. Con- 
yngham [Id. 12,108]; 2 Dod. 8, 9. If rlsk- 
•ed on the bottom of the vessel, whether it be 
■called "bottomry" or "bottomree," or neither, 
in the bond itself is wholly immaterial. 2 
Hagg. Adm. 54, 55. The substance is regard- 
ed rather than the form. Simonds v. Hodg- 
son, 3 Barn. & AdoL 50. When, however, it 
is not called bottomry in the bond, as it is not 
in this first one, this raises some presumption, 
if other matters are doubtful, that no bottom- 
ry was Intended. 

The next bond is dated October 26th, 1839, 
and is for $3,600. That sum is recited to 
have been advanced on the Albert, and is ex- 
pressly stated to be "at bottomry;" and at 
marine interest, (though called 6 per cent 
per annum,) and the debt is clearly risked on 
the loss of the vessel, Jewett paying over any 
salvage obtained on her. It further contain- 
ed a power to sell the brig in case payment 
was not made within a year. The jury have 
also found that this whole amount was ad- 
vanced under a px*omise by Jewett to execute 
a bottomry -bond of the Albert therefor. 

Under all these statements, therefore, in 
the bond itself, and under the finding by the 
jury, I see no sufficient ■ reason for holding 



this bond to be invalid. The vessel itself is 
pledged. The advances were made on the 
promise of this pledge. Marine interest is re- 
served. The parties call the bond one in 
"bottomry," and the debt is expressly to be 
void if the vessel is lost Though a prior 
bond had been executed for a part of the 
amount of this, a new one for the whole may 
be valid; and if valid in all respects would 
probably supersede or annul thfe first when 
the security is on=.the same matter. The Dra- 
co [Case No. 4,057]; [The Aurora], 1 "Wheat. 
[14 U. S.] 96; [Conrad v. Atlantic Ins. Co.] 
1 Pet [26 U. S.] 435; 11 Pick. 183. If the 
personal liabilitj' was still to continue by the 
finding of the jury, it appears to me to relate 
rather to the next bond, than this— two-thirds 
of the Watson than this. The second bond is 
then valid. But how is the third on the Wat- 
son? It differs as to the kind of loan and the 
personal secmrity. Such personal liability, 
when the vessel is not lost, (which is the fair 
construction of the case, under the express 
provisions in the bond, that the whole debt 
or bond should be void if the vessel was lost,) 
does not impair the bottomry. Jordan v. 
White, 4 Mart (N. S.) 340. It is only a per- 
sonal liability in case the vessel is not lost, 
which is harmless and common. 

It is held in some cases that every mari- 
time hypothecation includes a personal ob- 
ligation. De Lovio v. Boit [Case No. 3,776]; 
3 Burrows, 1394. And the borrower is of 
course personally liable if the ship arrives. 
Abb. Shipp. 163; 2 Bl. Comm. 457; 2 Hagg. 
Adm. 48; The Draco [supra]. That personal 
liability of the owner is proper in such case, 
for reasons set out in 11 Pick. 183; Marsh. 
Ins. 632; 2 Browne, Civ. & Adm. Jiaw, 196, 
197; Abb. Shipp. 126, note. In some coun- 
tries the rule goes further. The Nelson, 1 
Hagg. Adm. 176. But when a bond, in such 
language as here, is the sole evidence of a 
debt, no personal daim could be enforced 
after the loss of the vessel in such case. So, 
if the bond was considered couateral security, 
and was not the original debt or the sole evi- 
dence of it, then the original personal liabil- 
ity would remain, though the collateral se- 
curity should in such case perish or become 
a nullity. In such a case the bond may be 
discharged, or not, and still leave the princi- 
pal personal liability binding. It would be 
like the innocent loss of property mortgaged 
or of pledged property— the original debt 
would stiU remain. In this view, whether 
the bond now under consideration is void, or 
not, is the question, loolcing to the fact that it 
was given on account of the previous per- 
sonal debt, and that this debt was to remain, 
though the bond and vessel became lost 
Such is the case, piercing into the heart and 
essence of the transaction. The gist of the 
objection to the validity of such a bond in 
bottomry is, that the personal debt or liability 
is not put at risk on the loss of the vessel, 
but still survives though the vessel be lost. 
Here and in Europe it is settled that the per- 
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son is not and must not in bottomry, in case 
of a loss of the vessel, be bound for tlie debt, 
(thougli if any materials or salvage come into 
the owner's hands they must answer for 
tiiat) See cases before cited, and The Vir- 
gin, 8 Pet [33 U. SJ 554; The Nelson, 1 
Hagg. Adm. 169, 176; [The Tartar] Id. 1, 13; 
Rucher v. Conyngham [Case No. 12,106]; 
[Conard v. Atlantic Ins. Co.] 1 Pet [26 TJ. S.] 
446; 3 Barn. & Adol. 50; The Watchman 
[Case No, 17,251]; 3 Kent Comm. 358; 1 
Dod. 283, 411. 

The only plausible answer urged to this, 
is, that it has been held in some cases that 
if the person is looked to, as well as the 
vessel, it may be deemed good as to the last 
and void as to the first, being void only pro 
tanto. The Nelson, 1 Hagg. Adm, 169, 176; 
Rucher v, Conyngham [supra]; The Virgin, 
S Pet [33 TJ. S,] 554, For a bottomry bond 
may, on several accounts, be good in part and 
bad in part. 1 Hagg. Adm. 169, 176; Id. 1; 
The Packet [Case No, 10,654]; 2 Hagg. Adm. 
68; [The Divina Pastora] 4 Wheat [17 U. S,] 
69; 2 Dod. 139, 147; Id. 288, 466. Thus it 
is if part of the consideration is good in 
bottomry and part not The Packet [supra] ; 
[The Virgin] 8 Pet [33 U. S.] 538; [The 
Aurora] 1 Wheat [14 U. S.] 107. It might 
be possible then to obviate the effect of the 
personal liability— in any event in this way 
—if it was contained in the bond itself; and 
not as here in the contract dehors the bond, 
and did not constitute the gist of the whole 
consideration, and had been released or aban- 
doned by the obligee before the trial or the 
controversy. Thus, if the master put into 
a bond the personal liability of the owner, 
the latter may be waived by the obligee, and 
the bond continue good. Abb. Shipp. 160, 
note. But even then the obligee must him- 
self abandon and separate what is bad. 
[The Aurora] 1 Wheat [14 U. S.] 96; The 
Hunter [Case No. 6,904]. Inhere, too, the 
original consideration is valid in bottomry, 
and only the pei-sonal security for it becomes 
void. But here, the whole original considera- 
tion for the bond itself, though good enough 
for a mortgage, was bad for a bottomry, be- 
ing to remain as a personal pre-existing lia- 
bility; not to be lost as such, though the ves- 
sel should be lost Thus the original ad- 
vance was made by the plaintiffs on personal 
security of the obligor. The bond, as a bot- 
tomry, was given sometime after, voluntarily, 
and only as a guarantee to the pre-existing 
debt, resting merely on personal secm-ity. 
See verdict, and 19 Me. 9. The personal 
obligation for the whole was not given up. 
The bond was collateral to that rather than 
the personal secui'ity being collateral to the 
bond. It is usual to go into facts dehors 
the bond in these cases where creditors con- 
test it, to see whether, in truth, the trans- 
action was one of real bottomry, or not. 20 
Pick. 242; 19 Me. 9. All the facts are to 
be examined and are competent for considera- 
tion. 



On these explanations of the facts theji 
the original debt appears to have been not 
risked on the ship but still retained on the 
person, and only the collateral security of 
the ship risked. 19 ile. 9; Jennings v. In- 
surance Co., Semb. 4 Bin. 244. A fortiori, 
therefore, the debt did not become one in 
bottomry, and discharged, if the ship was 
lost, because the facts were just the other 
way, showing the former still to be held and 
relied on. So particular are the books to 
separate personal liabilities from these bonds 
risked on the ship, that even a bottomry 
bond otherwise good will be void, if made by a 
master, where the personal liability of the own- 
er had first been relied on. 1 Dod. 283; The 
Hunter [supra]; 2 Dod. 139. So, if any other 
security than the bond is taken, it must b& 
collateral to the bond; and not the bond col- 
lateral to that, as to a bill of exchange. And 
it must be lost or discharged if the vessel 
is lost This is the case with a bill of ex- 
change taken beside a bottomry. The Hun- 
ter, 1 Dod. 486; The Hunter [supra]; The 
Zephyr [Case No. 18,210]; 1 Hagg. Adm. 179; 
Id. 1, 10. 

It is proper to allude a moment to another 
objection to this last bond, pledging two- 
thirds of the Watson. The jury have found 
it was not executed to secure advances made 
for that voyage, or under a previous promise 
for such a bond, but to secure a pre-existing 
debt It is not necessary to decide, whether 
this alone would avoid the bond, or not, 
but *! cannot permit this point to pass with- 
out notice, lest an inference may be drawn 
as to my views on it which is not true. If 
the money be obtained on the pledge of the 
ship, and for her repairs, though it be used 
for other purposes than fitting her out by 
the owner or master, the bond may still be- 
good in bottomry. The lender can look only 
to the apparent necessity for it 3 Barn. & 
Adol. 50; 19 Me. 14; 2 Browne, Civ, & Adm. 
Law, 186; The Fortitude [Case No. 4,953]. 
But I understand, that on principle the loan 
should then be obtained professedly for the- 
vessel. See Abb. Shipp. 162. In Blaine v. 
The Charles Carter, 4 Cranch [8 U. S. 328], 
it seemed to be admitted that a bottomry 
bond by the owner would not hold unless 
made for advances connected with the ship. 
Semb. Boreal v. Golden Rose [Case No. 
1,658]; Putman v. The Polly [Id. 11,482] r 
Hurry v. The John & Alice [Id. 6,923]; Ruch- 
er V. Conyngham [supra]; 2 Browne, Civ. 
& Adm. Law, 196; Hurry v. Hurry [Case No. 
6,922];. 1 Dod. 2, 3; 2 Bl. Comm. 457. See 
Leland v. The Medora [Case No. 8,237]. If 
the debt be pre-existing and not advances 
to aid the ship, and if the master hypothecate 
the vessel for it, by a bond, the latter is un- 
doubtedly invalid. The Aurora, 1 Wheat 
[14 U. S-] 96; The Mary [Case No. 9,187]; 
Abb. Shipp. 203, 204; The Draco [Case No. 
4,057]; Hurry v. The John & Alice [supra]; 
The Virgin, 8 Pet [33 V. S.] 550; Walden v. 
Chamberlain [Case No. 17,055]; 2 Dod. 8, 9; 



[10 Fed. Cas. page lOSS] 



(Case No. 5,750) GREELY 



Liebart y. The Emperor [Case No. S,340]; 
Hurry T. Hurry [supra]; Tlie Draco [supra]; 
The Randolph [Case No. 10,837]. I do not 
see vrhy the same rule should not apply to 
the owner, though for another reason. If 
not, the case is not one of a charge on the 
ship's bottom for aid to the ship, which is 
the original idea of bottomry, whether by 
the master or owner. So, why can the 
master not pledge the ship, except for neces- 
sities to the ship? Because he has charge of 
the ship and the debt is merely to' supply 
the necessities of the ship. Why can the 
owner do it and legally agree to give, and 
the lender receive over sts per cent interest? 
"Usura maritima." Marsh. Ins. 633. Be- 
cause it may be necessary to obtain means 
to secure the ship and the voyage, and in this 
way better to furnish and virtually insure 
the cargo to the extent of the payment. 3 
Kent, Comm, 354; 1 Dod. 278. The reasons 
are different but tiie result the same. In any 
other view, all the statutes of usury could 
be easily in this way avoided. The interest 
secured might be twenty per cent, on an old 
or new loan, disconnected with supplies to the 
ship, and the vessel be insured at any office 
for one or two per cent, only. I should come 
to the conclusion then at once, that a bond for 
a pre-existing debt like the third one, and per- 
haps a part of the consideration of the second 
one, so far as concerning the first bond, was 
void on that account, also, were it not for the 
decision in case of The Draco [supra], and 
adopted as it is in 3 Kent, Oomm. 361. But 
they seem to me in some degrees erroneous 
by resting on an analogy to cases of respon- 
dentia bonds where the general rule is stated 
to be that they are binding, though for an 
old debt [Conard v. Atlantic Ins. Co.] 1 
Pet [26 V. S.] 437; U. S. v. Delaware Ins. 
Co. [Case No. 14,942]; Atlantic Ins. Co. v. 
Conard [Id. 627]. They are often, also, giv- 
en on a mere personal liability. 3 Kent, 
Comm. 354. I apprehend, likewise, that some 
error has been run into by confounding bot- 
tomries and mere mortgages, as the latter 
may of course be for old debts and those dis- 
connected with supplies to the ship like mort- 
gages of other property than ships. Hurry v. 
The John & Alice [supra]; Hurry v. Hurry 
[supra]. Hence the owner may mortgage the 
ship for old debts, but why should he be al- 
lowed to give bottomry bonds for them, and 
a door thus be opened wide to usury and op- 
pression? why, unless to aid the ship in an 
emergency, and not for a former and discon- 
nected transaction or debt? It is conceded, 
also, that the French law is against such a 
bond. The Draco [supra]. The bond being 
given after the ship sails is no exception 
when given to get money to pay for the ad- 
vance. Marsh, Ins, 645. The general de- 
scription of bottomries in most of the elemen- 
tary treatises fortifies this view. It defines 
them as given for advances to aid in fitting 
out the ship on whose bottom they are found- 
ed, 2 Emerig. Ins. 383; 2 Bl. Comm, 457; 



Poth. Cent act 1, note; Park. Ins. 410; 2r 
Marsh, Ins, 733-736, The case of The Mary 
[Case No. 9,187] was' a bottomry by an owner 
to obtain funds for the purchase of a cargo- 
and held to be valid. It is doubtful if for an 
old independent debt, whether it would have- 
been good except as a mere mortgage. The 
advances may be from time to time, and not 
at once, but still they must be in respect to 
the vessel. The Virgin, 8 Pet [33 U. S.] 538. 
Many cases likewise speak of an hypotheca- 
tion of a vessel being valid, when it is valid 
only as a mortgage and not as a bottomry. And 
the distinction in some cases and states is im- 
material as to the parties, yet in this instance, 
in this state, where bottomries need not be re- 
corded and /mortgages must be, the distinc- ' 
tion is vital as to these plaintiffs in a suit 
with attaching creditors. 

It seems to me that the views in the case 
of The Draco [supra] do not accord with the 
current of decisions before cited on this point 
any more than with sound reasoning as re- 
gards tlie origin of bottomries and the dan- 
ger of usury, and the admitted inability of 
the master to give such a bond in such a 
case. Again, the decision in 19 Me. 9, has- 
been in this case already for the attaching^ 
creditor and against the bonds, so far as giv- 
en for a pre-existing debt for which personal 
liability was still held, and it is entitled to 
respect though not binding as not given on 
a local statute. See Thomas v. Hatch [Case 
No. 13,899]; "Williams v. Suffolk Ins. Co. [Id. 
17,738] ;Hancoxv- Pishmg Ins. Co. [Id. 6,013]; 
Piagg V. Mann [Id. 4,847]; Smith v. Bab- 
cock [Id. 13,009]. So, although in Pope v. 
Nickerson [Id. 11,274], it was held that bot- 
tomry bonds are to be construed liberally 
for th-^ obligee. So, 6 Bing. 114; 3 Barn. & 
Adol. 50; 1 W. Rob. Adm. 124; Abb. Shipp. 
158. Yet I am inclined to think even an 
owner cannot make a good technical bottomrjr 
bond, unless for advances in some way con- 
nected with the vessel. The finding of the- 
jury on this is strong proof that the last trans- 
action was not at the time a commercial con- 
sequence of borrowing money to fit out that 
ship, the brig Watson, which is one of the- 
elements in bottomry. 2 Hagg. Adm. 48. 
On the contrary, the last bond looks merely 
an ordinary taking of collateral security for 
a pre-existing debt, not incurred under a 
promise of bottomry nor agreed to be thus 
secured. It is not even recited in the bond, 
as is done in the first one, that it was ex- 
ecuted for advances to this ship or any oth- 
er. Such a course may answer in cases or 
respondentia like Conard v. Atlantic Ins. 
Co., 1 Pet [26 U. S.] 436, but it certainly 
does not accord with the technical principles, 
or the spirit of a bottomry undertaking. In 
a case like this, however, I should not, af ter- 
the views of Judge Story, sanctioned by 
Chancellor Kent and sustained as some sup- 
pose by the Case of Conard, Id., dispose of a. 
case is hostility to what seems thus settled. 
But I feel bound to express my dissent from 
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their conclusions, and some of the reasons 
for it, but enforce the doctrine they have 
maintained till overruled by the supreme 
court of the United States. 

The other objection against the last bond, 
as to personal liability, is sufficient without 
this, and on that it must probably be deem- 
er invalid as a bottomry. Nor is this ob- 
jection cured or aided by the reservation of 
marine interest in the bond. Marine inter- 
est is some evidence that a bottomry was 
intended, but alone does not make it a bot- 
tomry bond. 2 Hagg. Adra. 65; Simonds v. 
Hodgson, 6 Bing. 114; The Mary [Case No. 
9,187]. Some cases hold it to be an indis- 
pensable part (The Draco [Id. 4,057]; 1 W. 
Rob. Adm. 124; 2 W. Rob. Adm. 110), though 
marine interest may be fixed at 6 per cent, 
(The Draco [supra]), and, if not expressed, 
will be implied in the principal (The Mary 
[supra]; 19 Me. 14; [Conard v. Atlantic 
Ins. Co.] 1 Pet [26 V. S.] 420). This makes 
the question of interest a nose of wax. The 
validity of the last bond is then too doubtful, 
-on sound principles of bottomry, to justify a 
judgment on it in favor of the obligee, to 
the injury of bona fide creditors, who first 
attached and first took possession of the 
vessel, and that also without any notice 
proved to be brought home to those of the 
pre-existence of such a bond. I would up- 
hold bottomry obligations in legitimate eases, 
coming clearly within commercial principles; 
but these unrecorded and unnotified liens on 
property left in the possession of former 
owners are not to be encouraged, nor extend- 
-ed beyond established precedents. See 
Packard v. The Louisa [Case No. 10,652]. 
Not feeling then entirely satisfied that judg- 
ment ought to be rendered on the last bond, 
.as strictly a bottomry bond, it must be made 
up for only the amount of the second one, 
with interest; or the value of the Albert 
secured in that bond, and interest, if they 
"be less in value than the second bond. But 
it must be only six per cent. This rate of 
six per cent, results from the present cause 
running so near the wind in another respect. 
The risk of the vessel here never took place. 
But the bond being good in form and sub- 
-stance, and the voyage and risk in course of 
the execution, I think if the voyage was de- 
feated by third persons, as here, while the 
matter was executory, the bond is still good. 
Marsh. Ins. 647, 648. A ship has been held, 
even if the voyage is defeated by the owner. 
Wilmer v. The Smilax [Case No. 17,777]; 
2 Browne, Civ. & Adm. Law, 530; The Draco, 
[supra]. But the interest allowed must be 
only 6 per cent, as the marine risk never ac- 
tually began. Marsh. Ins. 647; Williams v. 
Steadman, Holt, 126; Skin. 345; 3 Kent, 
-Comm. 357. The obligation remains good, 
like a mere mortgage, sometimes, though 
becoming bad, as a bottomry by the risk 
never being incurred. Thomdike v. Stone, 
11 Pick. 188. But here the bottomry on the 
Albert was good till obstructed and the voy- 



age defeated by the attachment and sales by 
the defendant and those he acts under, and 
consequently it must prevail. 

[NOTE. In Case No. 5,747 the plaintiffs 
moved to amend their writ by striking out the 
names of certain officers of the Exchange Bank, 
in order to give the court jurisdiction. The 
motion was granted. In Case No. 5,748 the 
surrender of the charter of that bank was 
suggested, and it was decided that the suit 
against it thereby abated, leaving Smith the 
sole defendant, who thereupon (Id. 5,749) filed 
a plea of a former judgment in bar, to which 
plea there was a demurrer and joinder. The 
demurrer was allowed, and the case ordered 
to trial.] 
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Case Wo. 6,751. 

In re GREEN. 

[7 Biss. 338; i 15 N. B. R. 198.] 

District Court, W. D. Wisconsin. Jan. 19, 
1877. 

Gaming Contracts — Notes Void fob Want op 
Consideration. 

1. Contracts of sale that do not contemplate 
the actual bona fide delivery of the property 
by the seller, nor the payment by the buyer, but 
are intended to be settled by paying the dif- 
ference in price "it some future time are gam- 
bling contracts, and the broker stands in no bet- 
ter position than the seller to recover dif- 
ferences. 

[Cited in Third Nat. Bank v. Harrison, 10 
Eed. 249; Ward v. Vosburgh, 31 Fed. 15.] 

[Applied in Barnard v. Backhaus, 52 Wis. 
604, 6 N. W. 252, and 9 N. W. 595.] 

2, If there is no legal liability to pay a claim, 
notes given therefor are void for want of con- 
sideration. Various eases cited and comment- 
ed upon. 

. [Cited in Clarke v. Foss, Case No. 2,852.] 
[Cited in Justh v. Holliday, 2 D. C. 353; 
Whitesides v. Hunt 97 Ind. 196.] 

[In bankruptcy. In the matter of John 
Green.] 

H. M, Lewis, for assignee. 
Gregory «& Pinney, for creditors. 

HOPKINS, District Judge. Richard Green 
proved a claim of $7,715.16 against the bank- 
rupt's estate, and James Norris of $1,877.23. 
The assignee moves to expunge Norris' claim 
and to reduce Green's. The grounds upon 
which the motion is made are, that the con- 
tracts upon which the claims are based were 
void, first t>y the statute of frauds, and sec- 
ond, that they were gaming contracts. In 
the view I have taken of the case, it is only 
necessary to consider the latter. There has 
been considerable testimony taken, and it is 
in some respects quite contradictory, but I 
think the conflict is more apparent than real. 
The proof shows that the part of the claim of 
Richard Green which is objected to, and all 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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of Norris' claim, arose out of losses on wheat 
contracts, and it is claimed tbat no wheat 
was in fact bought or intended to he bought, 
hut the transactions were only purchases of 
options— wagers on the price of wheat at a 
future day, and void under the statute of 
this state on the subject of betting and gam- 
ing. Taylor's St. p. 1881, § 16. If the con- 
tract for the purchase and sale of wheat was 
only colorable and neither party intended to 
deliver or accept the wheat, but only to pay 
differences according to the rise and fall of 
the market price, it would be a gaming con- 
tract and void. The form of the contract 
would not be conclusive. Courts would look 
into the matter and determine whether the 
parties really meant to purchase and sell, or 
whether the transaction was but a mere bet 
upon the future price of the article. This 
must be determined by the evidence and cir- 
cumstances attending the making of the con- 
tract and the conduct of the parties in ref- 
erence to it The form of the contract would 
not control or be very material if the transac- 
tion itself was illegal. Add. Cont (Cave's 
7th Ed.) p. 209; Pickering v. Cease [79 111.328]; 
Kirkpatrick v. Bonsall, 72 Pa. St 155; Cas- 
sard V. Hinman, 1 Bosw. 207; Grizewood v. 
Blane, 73 E. C. L. 526, 20 Eng. Law & Bq. 290; 
Eourke v. Short, 25 Law J. Q. B. 196; En- 
derby V. Gilpin, 5 Moore, 571. The court in 
72 Pa. St 155, after stating that gambling 
must not be confounded with mercantile spec- 
ulation, for that is proper, says, "merchants 
speculate upon the future price of articles in 
which they deal, and buy and sell according- 
ly. They forecast the future and buy and sell 
in a bona fide way, which is unobjectionable. 
But" (the court says) "when ventures are 
made upon the turn of price only, with no 
bona fide intent to deal in the article, but 
merely to risk the difference between the rise 
and fall at a future time, the case is changed. 
No money or capital is invested in the pur- 
chase, but so much only is required as^will 
cover the difference or margin as it is figura- 
tively termed. The bargain represents not a 
transfer of property but a mere stake or 
wager upon its future price. * * « Such 
ti*ansactions are destructive of good morals 
and fair dealings, and of the best interests of 
the community." 

Against such transactions the statute is aim- 
ed, and when they are proven, the parties 
must in this state be left without remedy. 
They are unlawful and void as contravening 
a sound public policy as well as the statute 
of the state. Our statute has gone further 
than the English statutes on this question; 
ours makes void all agreements and contracts 
to pay money lost on a wager either to the 
party winning or to a party who advances 
it to aid in the enterprise. It is unlawful to 
bet and equally so to lend money for that 
purpose. No cause of action arises in favor 
of a party to an illegal transaction nor will 
the law lend its aid to enforce any contract 
which is in conflict with the terms of a stat- 



ute or a sound public policy or good morals. 
Ruckman v. Bryan, 3 Denio, 340; Armstrongs 
V. Toler, 11 Wheat [24 U. S.] 258; Hooker v, 
Knab, 26 Wis. 511. 

It has also been held that where a stake- 
holder pays over the money to a winner by 
the direction of the loser after the bet is de- 
cided that it will not prevent a recovery back 
of him by the loser. Kuckman v. Pitcher, 1 
IsT. Y. 392. Having ascertained the law ap- 
plicable to such transactions, the question re- 
curs upon the evidence: Did the bankrupt 
intend or mean to deal in the property, or 
only pay the difference in price at a future 
day? If the latter, the contract within the 
decisions above referred to is void. 

It is insisted that both the claimants acted 
as agents only for the banlmipt in buying, 
and were not the parties selling, so that, 
conceding the rule of law to be as above 
stated, they do not fall within it; that they 
paid the money to the parties selling to the 
bankrupt, and although the purchase was- 
made through them as agents of the bank- 
rupt in the usual way of trade, and with 
knowledge of the illegal nature of the con- 
tract still the bankrupt is liable to them 
for money paid to third parties for the dif- 
ferences, and that it is in the nature of a 
claim for money paid at his request, and is 
not within the prohibition of the act Reli- 
ance was placed upon the case of Rosewame 
y. Billing, i09 E. C. L. 316, to sustain thi& 
claim. That was an action by a broker to re- 
cover of his principal money paid by him for 
differences on illegal contracts for the pur- 
chase of shares of railroad stock made by 
the broker for the principal. The court say 
that no action could be maintained to re- 
cover the differences on such time contracts,- 
but that when such losses were paid by a 
party at the request of the defendant, such 
party coidd recover. The court hold that such 
contracts are void, but not illegal, and not be- 
ing illegal, a pariy paying at the request of 
the defendant could recover. But this is not 
the doctrine of the courts of this country. 
They hold them to be illegal; they say they 
are unlawful as in conflict with sound morals 
and public policy as well as inhibited by 
the statute. But this is not all. Our statute 
is broader than the English statute. The 
statute of this state declares all contracts, 
notes or agreements for reimbursing or re- 
paying any money knowingly advanced for 
any betting or gaming at the time or place 
of the gaming or betting to be void. These- 
parties, it seems to me, fall within that 
statute. They advanced the margins at the 
time to make the gaming contract and with- 
out their aid in that respect the contracts 
would not have been made. So if these con- 
tracts are gaming contracts, they must be 
held to have advanced the money for mar- 
gins to make them, and their claim for re- 
payment falls within the prohibited class 
mentioned in the act They made the ille- 
gal contracts and advanced the money re- 
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<iuired to give them colorable validity. To 
take their ease out of the statute would he 
establishing a most flagrant evasion of its 
provisions. 

If the bankrupt had requested a party to 
pay the difference for him after the loss, and 
such party had not been an actor, nor aided 
or assisted in the unlawful dealings out of 
which the loss gi-ew, tliere would be some 
reason in allowing him to recover. He 
would be an innocent party. Jessopp v. 
Lutwyehe, 10 Exch. 614. In such a case the 
<:onsideratJon would not, as to him, be ille- 
gal; he would not be ehax-geable with the 
act declared to be illegal. But here the 
statute, as before stated, declares all prom- 
ises or notes to repay money advanced at 
the time and place, void. The money here 
was advanced at the time and place. The 
contracts of purchase were in the names 
of these claimants. Their claims ai'e not 
for money loaned to the bankrupt to pay dif- 
ferences, but for money paid by them for dif- 
ferences and for which the bankrupt was 
not liable. 

The ease of Steers v. Lashley, 6 Term R. 
<J1, very closely resembles this. That was 
an action on a bill of exchange by an in- 
dorsee with knowledge of the consideration. 
In that case the defendant had engaged in 
several stock jobbing transactions in which 
Wilson was employed as his brokei' and had 
paid the differences. Wilson drew the bill 
for a part of those differences, which de- 
fendant accepted; it was then indorsed to 
the plaintiff but with knowledge of the 
facts. Lord Kenyon before whom the case 
was tried ordered nonsuit. A motion to set 
it aside was made on the gi-ound that as the 
broker had paid the difference for his em- 
ployer, which was the consideration, the 
bill was not vitiated by the original trans- 
action, citing Faikney v. Reynous, 4 Bur- 
rows, 2069, and Petrie v. Hannay, 3 Term B. 
418. Lord Kenyon denied the motion, and 
said that in the cases referred to, the monej' 
had been loaned to pay the difference, and 
aftei'wards the securities were given for the 
money so loaned. "But here (he said) the 
bill on which the action is brought was 
given for the vei-y differences which Wil- 
son could not enforce payment of himself," 
and as the plaintiff took the bill with linowl- 
edge he occupies no better position. 

If the law was correctly stated in that case, 
it settles the question that a broker who 
transacts the illegal business, and pays the 
differences, cannot recover of the principal 
the money thus paid; a proposition so dear 
to my mind that it would hardly seem nec- 
essary to quote authority to sustain it But; 
plainly as it appears, the case of Eosewarne 
V. Billing, supra, cited by the claimant's 
counsel, seems to sanction a different doc- 
trine. But I do not think that case can be 
regarded as the law upon this point in Eng- 
land. There are cases in conflict with it, 
so I think it may be safely asserted that the 



weight of English authorities is with Steers 
V. Lashley, supra. 

If ti-ansactions like these are illegal I 
know of no reason why the broker should 
be favored, or exempted from the usual con- 
sequences that attach to other parties aiding 
or assisting in the commission of unlawful 
acts. It makes their business quite hazard- 
ous, but that grows out of its illegal charac- 
ter. They can refuse to aid in transactions 
of such a character, and if they would do so, 
a great deal of that kind of gambling would 
stop. Parties like this bankrupt living in 
the country without means or privileges upon 
,the exchange boards could not embark in 
such gambling business without their aid. 
Through brokers and commission men they 
get access to the exchange boards, and by 
reason of such facilities are enabled to en- 
gage in these gaming contracts which gen- 
erally end like this, in ruin and bankruptcy. 

To their complaint of hardship it is a suf- 
ficient answer that they should not aid and 
assist parties in transactions condemned both 
by the law and the principles of sound mo- 
rality. If they do, they must take the con- 
sequences like other transgressors. 

Having ascertained that contracts of sale 
that do not contemplate the actual bona fide 
delivery of the property by the seller nor the 
payment by the buyer, but are intended to 
be settled by paying the difference in price 
at some future time, are held to be gam- 
bling contracts and that the broker stands in 
no better position than the seller to recover 
differences, it only remains to examine the 
testimony and see whether the contracts in 
this case were such. And upon this point I 
do not intend to go over the testimony in de- 
tail. It is self evident from the testimony 
and the condition of the parties that these 
sales were not bona fide. The bankrupt v?as 
not a dealer in grain. He was a country 
merchant of little or no means; had no money 
to invest in wheat, that is to pay for wheat, 
which fact both Richard Green, his brother, 
and Norris knew. The idea that they 
bought for him several thousand bushels of 
wheat with liie expectation that he was to 
pay for it is "preposterous. He swears they 
did not and it is apparent that he could not, 
and they knew it. 

He did not put up any money even for 
margins, or but a small amount, if any, and 
made no arrangements with them to do so. 
Norris says the wheat was bought for him 
in their firm name. That probably may have 
been so in the sense that term is used "on 
change," but that there was a bona fide pur- 
chase, with the intention that he would take 
and pay for such large quantities of wheat 
I do not believe. The pm*chase it is claim- 
ed was made in the name of Norris & Spen- 
cer, the brokers, not the banlirupt's, and that 
they had a number of contracts and perhaps 
some warehouse receipts for gi-ain is quite* 
probable, and that they might have consid- 
ered such contracts as the property of the 
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bankrupt, and charged the wheat to him on 
their books on receiving his order to buy, 
so as to make a colorable sale, is not im- 
probable, but that they expected payment for 
the whole, the testimony completely nega- 
tives. The fact that the parties charged the 
Itankrupt with the price of the grain when 
Ixe ordered it purchased and credited him 
with the price sold for, when sold, does not 
prove what the real transaction was. That 
-only represents the form, not the nature of 
tlie transaction. It was as well to keep the 
jaecount in that way when the real intention 
was to speculate in and pay only the differ- 
■ences as when the sale was of the article 
itself. The books would show the differ- 
ences if it was to pay them, and the profit 
^ -or loss if it was a genuine sale. The books 
were properly kept in either case, and do not 
therefore furnish any evidence as to what 
the contract was. 

But it is said that the bankrupt settled with 
Norris, and gave him notes, and that these 
notes are good, if the account was not That 
is not so. If there was no legal liability on 
the part of the bankrupt to pay the claim, 
the notes given therefor are void for want 
of consideration. This point is expressly 
ruled by the supreme court in Hooker v. 
Knab, 26 Wis. 511. See, also, Steers v. Lash- 
ley, 6 Term R. 61, The question whether 
the bankrupt could have defended on this 
ground as against a bona fide holder of the 
notes, does not arise here, as the original 
parties are alone before the court The claim 
•of Norris is therefore invalid, and his proof 
is rejected. 

As to Richard Green's claim, the pretended 
contracts of purchase were made in his 
name, and not in the name of the bankrupt, 
and the testimony shows that as between 
them, all that either ever contemplated was 
the payment of differences. Under the evi- 
dence this is too plain to admit of question 
or discussion. His claim so far as such dif? 
ferences on grain contracts, are included, is 
disallowed and the proof is rejected. But 
as there are some other items of account that 
ave proper and should be allowed, it will be 
referred to the register to take and admit 
proof of such other items. The motion of 
the assignee to expunge the proof of such 
parties is therefore granted. 

Consult Ex parte Younf: [Case No. 18,145]; 
also, Clark v. Voss [Id. 2,852]. 
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GREEN et al. v. The- ADEL.AIDE. 

[Taney, 575.] i 

Circuit Court D. Maryland. Nov. Term. 1857. 

CoLLisiox — Between Sailing Vessels— Sigsal- 

LlGHTS. 

1. A vessel at anchor in a public channel, on 
a dark and stormy night, without having the 
proper signal-lights set, can have no claim for 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission,] 



damages sustained from a collision with another 
vessel. 
[Cited in J. W. Everman, Case No. 7,591.] 

2, But where such lights are set, and are not 
seen by the vessel under weigh, until within 
fifty yards of the other vessel, and unskilful- 
ness is displayed in the measures then used by 
the vessel under weigh, to avoid a collision, she 
will be held responsible for the consequences 
thereof. 

[Appeal from the district court of the 
United States for the district of Maryland.] 

This was a proceeding in rem, instituted 
by the owners of the brig Laurel and the 
owners of her cargo, against the schooner 
Adelaide, to recover damages sustained by 
a collision between the two vessels, on the 
8th of December, 1856. The libeUants char- 
ged, that on the 8th day of December, 1856, 
about five o'clock a. m,, the said brig being 
at anchor near Willoughby's Point light- 
ship (below Hampton Roads), under the 
charge of the pilot, and all hands being 
on deck with the pilot, preparing to weigh 
anchor, with a signal lantern hoisted at the 
forestay; a vessel was perceived coming 
dpwn upon the brig. As soon as the last- 
mentioned vessel was perceived thus bear- 
ing down, the crew of the brig, or some of 
them, commenced hailing, to warn the 
strange vessel, and continued hailing until 
just before the collision occurred. Captain 
Hays, the master of the brig, likewise kept 
waving a hand-lantern on deck for the same 
purpose, until the collision occurred. The 
collision took place, and by it the brig had 
her mainmast carried away, and her cover- 
ing-board, plank shears, water-ways, and bul- 
warks broken, and suffered other damage, 
which she was compelled to put Into Norfolk 
to repair; whereby the cargo also suffered 
damage by the delays and expenses incident 
thereto. The colliding vessel proved to be 
the schooner Adelaide, of Plymouth, Massa- 
chusetts; and if she had kept a proper watch 
she must have seen the brig lying at anchor, 
and have heard the hailing from her in time 
to have prevented the collision. 

The defence taken in the answer was, that 
the schooner had encountered, during the 
night, a severe storm, and lost her flying-jib, 
which rendered her unmanageable, and was 
making for Hampton Roads for an anchor- 
age. About five o'clock in the morning, be- 
fore day, when about two miles east from 
Willoughby's Point light-boat the wind still 
blowing very fresh, and in squalls, from the 
N. N- "W., all hands and officers being on 
deck, the mate tending the jib-sheets, and 
keeping a look-out a vessel was discovered 
ahead, which proved to be the brig Laurel. 
The atmosphere was thick and hazy, particu- 
larly towards the land, in which direction the 
brig was, and objects could not be seen far 
off; the brig had no lights discernible to any 
one on board the schooner, and the master, 
and ail hands on board the respondent's ves- 
sel, thought that the brig was under weigh, 
and on a different tack from the schooner, 
and that they would at every moment be 
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receding further and further from each 
other. The brig, however, was not more 
than fifty yards off when first seen, and in 
order to avoid, as far as might be, all pos- 
sibility of collision, the mate, who was the 
first person to see the said brig, the moment 
he saw her, cried out, "Heave the helm up," 
which order was instantaneously obeyed; the 
schooner began to fall off directly, but the 
wind was very flawy, and a flaw struck her 
as she was going off, and prevented her do- 
ing so. Soon after the brig was descried, a 
light was perceived moving about on board 
of her, which confirmed the impression of 
those on board the schooner that the brig 
was in motion; a cry was heard from the 
brig which those on board the schooner could 
not understand, and in a moment after an- 
other cry, "Keep off;" but inasmuch as 
everything had been done which was possi- 
ble on the part of those on board the schoon- 
er, from the moment the brig was first seen, 
to avoid a collision, the warning was of no 
avail. That the said schooner having lost 
her flying-jib, and being a flat-bottomed boat, 
it was impossible to make her tack, except 
after long and repeated trials, and the last 
time it had been attempted before the col- 
lision, she had failed four times; and the 
order so given and obeyed, as aforesaid, was 
the best way of avoiding collision, and would 
have prevented one, if it had been in the 
power of those in charge of the said schoon- 
er, by any possible means, to do so; but in 
spite of the most skilful management on 
the part of those In charge of said schooner, 
in consequence of the direction and violence 
of the wind, and the sudden flaw sti-iking 
her as she was beginning to fall off, she was 
driven against the said brig. That every- 
thing that prudence could suggest was done 
to avoid collisions and danger of every sort, 
by those on board the schooner, and inas- 
much as a diligent look-out was kept by 
them during the night, they must have seen 
any lights properly set on board the brig, 
but as they did not see them, there could not 
have been any such. The libel was dis- 
missed by the district court (Giles, J.) [ease 
unreported], and an appeal was taken to this 
court A great deal of conflicting testimony 
was taken, the substance of which is stated 
in the opinion of the court 

Brown & Brune, for appellants. 
Wallis & Thomas, for appellees. 

TANEY, Ch'cuit Justice. This is a case of 
collision; in eases of this description, it al- 
most always happens that there is a conflict 
in the testimony; and the case before the 
court is not altogether free from tliat dif- 
ficulty. It is admitted, that the brig Laurel 
was at anchor in the Chesapeake Bay, about 
two miles below the lighthouse on Willough- 
by's Point, the lighthouse bearing west from 
the brig; it appears, that it is usual for ves- 
sels to anchor at that place, and also for 
smaller vessels, like the schooner, to sail 



over it The collision took place about five 
o'clock, or a few minutes before, in the 
morning of December 9th, 1856, when the 
day had not yet dawned; the wind was 
heavy from N. N. "W., and squally, with fre- 
quent flaws; the night was starlight with a 
few scuds; the brig headed about N. N. E., 
being swung round a little by the flood-tide,, 
it being, as the pilot on board the Laurel 
says, near the last of the flood. 

The first question in dispute is, whether 
the brig had a signal-light hung out at the 
proper place; and upon this point there is 
some contrariety in the testimony. If she 
had not such a light, the fault was undoubt- 
edly on her part, and she would have no 
claim for the damage she sustained by th& 
collision. But I think the proof on behalf 
of the Lam-el, is conclusive on this question. 
The testimony of every witness who was on. 
board the Lam:el, concurs in establishing 
this fact; and it is impossible to doubt it 
without imputing to them a concerted plan 
of misrepresentation; they all speak posi- 
tively as to the particular period of time at 
which they noticed the light, and the pilot 
says he saw it there immediately after the 
collision. I see no sufllcient groimd for 
doubting their truth, or the accuracy of their 
several statements. 

There is some apparent conflict between 
this evidence and that offered by the re- 
spondents, but none, I think, that can im- 
pair its weight These witnesses say they 
saw no light before the collision, except the- 
lamp brought up by the captain of the Laurel 
when he heard the alarm. All of this may 
be very true, they may not have observed 
the signr Might forward, in the moment of 
excitement and alarm at the impending col- 
lision; their attention was fixed upon the 
position of the ship which they were so near- 
ly and rapidly approaching, and not upon 
the manner in which she was lighted. The 
uilot of the Laurel himself says, that when 
he came on deck, at the first alarm, he did 
not observe whether the signal-lamp was 
burning or not, because his attention wad- 
fixed upon the approaching schooner; but 
went forward immediately after the collision, 
and saw that it was biu:ning and in its prop- 
er place. The mate of the schooner, indeed,^ 
says, that after the collision was over, and 
the schooner had anchored, he saw the light 
and also one aft put up; the amount of this 
Is nothing more tlian that he then saw them 
up; not I presume, that he saw them in the- 
act of going up; and if he is even under- 
stood to mean that he saw when they were 
actually going up, his testimony would hard- 
ly be sufficient to outweigh the concurring 
testimony of so many witnesses to the con- 
trary; for, it must be remembered, that this- 
witness was the look-out at the head of the 
schooner, and had strong temptations to ac- 
quit himself of the charge of neglect of duty, 
in not obsei-ving a signal-light, until he was 
within fifty yards of tlie vessel. 

I think, therefore, that no negligence or 



[10 Fed. Cas. page 1089] 



(Case No. 5,752) GREEN 



fault can be imputed to the brig; and the 
question remains to be examined, whether 
there .was negligence or fault on the part of 
tlie schooner. In this part of the case there 
is no material conflict of testimony; and I 
take the facts as stated by the witnesses for 
the respondents. 

Il appears, that the Adelaide had been all 
that night beating into the capes, and up the 
bay, against a heavy head wind; she had 
lost her flying-jib, and was less manageable 
on that account, and was endeavoring to 
reach an anchorage in Hampton Boads; she 
had made her way so far up as to be nearly 
abreast of the light-boat on Willoughby's 
Point. The wind, as the captain of the 
schooner states, was about N. N. W., when 
the Laurel was first seen, and before the 
helm was put up, the schooner was heading 
W. N. W., being closehauled to the wind and 
with all her sails set; she was standing 
across the bay from the eastern side, and the 
Laurel, it appears, was lying at anchor about 
two miles below, east of the light-boat, and 
directly in the track of the Adelaide. It was 
a starlight night, in which a vessel imder 
sail could have been seen at the distance of 
more than a mile, although she carried no 
light; the Adelaide was seen by those on 
board the Laurel at that distance; yet it ap- 
pears, and is proved by the testimony of the 
respondents, that no one on board the schoon- 
er saw the Laurel, until they had come with- 
in fifty yards of her. I do not see how this 
can be accounted for, except by the want of 
a proper look-out It is true, that the mate 
was stationed, it is said, as a look-out abead; 
but it is not sufficient that a person should be 
stationed as a look-out, and be called a look- 
out; he must perform that duty, and perforin 
it diligently; and it is impossible to believe 
that a vessel like the brig, with a signal-light 
up, could not have been seen by a diligent 
look-out on board the Adelaide," long before 
she approached within fifty yards. The mate 
says he is an experienced and competent 
look-out; this may be so; and it may have 
happened, and probably did happen, that 
heading a little to the windward of the Lau- 
rel, she was hid from their sight by the sails 
of their own vessel, as they stood upon or 
walked on the deck; and being unaccus- 
tomed, as he says, to the navigation of the 
Chesapeake, he may have supposed that no 
vessels anchored in that wide water, and 
kept his look-out rather for vessels which, with 
that wind, might be expected to come down 
the bay. But tliis is no excuse for the omis- 
sion; it was his duty to keep a vigilant look- 
out to the leeward as well as to the wind- 
ward and ahead, and if he had done so, he 
could not have failed to see the lightatamuch 
greater distance. As this negligence pro- 
duced the collision, the fault was on ttie part 
of the schooner, and she is responsible for 
the consequences. His want of acquaint- 
ance with the usages of navigation in the 
Chesapeake, and the usual places of anchor- 
IOfed.cas.— 69 



age, would be no excuse for his omission; be 
was bound to know, or to have some one on 
board who knew, the usages and customs of 
vessels accustomed to navigate these waters, 
and the places at which they occasionally an- 
chored. 

Some testimony has been offered for the 
purpose of showing, that the light may have 
been obscured, and the mate of the schoon- 
er prevented from seeing it, by a haze on 
the water, and by an obscurity and dark- 
ness produced by contiguous land. As 
to the haze on the water, the mate himself 
says he saw the light after the Adelaide had 
anchored, after the collision; and the pilot 
on board the Laurel says, that the Ade- 
laide anchored at the distance of about 
three hundred yards. And surely if the 
haze on the water did not prevent him from 
seeing the lights, after the collision, at the 
distance of three hundred yards, he ought 
to have seen them before the collision, at an 
equal distance, and might and would have 
seen them, if he had looked out for them 
in the proper direction. And as to shadows 
or obscurity supposed to be occasioned by 
the vicinity of the land; there was no land 
to the west, to which point she was stand- 
ing at the time, nor indeed, anywhere else 
nearer than five miles, and all of it low, with 
no elevated points; it is impossible that it 
could have exercised any Influence in ob- 
scuring the light. I' take the distance of 
the land, as well as of the anchorage of the 
schooner after the collision, from the testi- 
mony of the pilot; he is undoubtedly the 
most competent judge, and he can have no 
personal feeling, as his conduct is not im- 
peached on either side. 

But even if those on board the Adelaide 
could acquit themselves of the charge of 
negligence in relation to the look-out, their 
conduct, after they discovered the Laurel, 
would render their vessel responsible for the 
damage; for, it is obvious, upon their own 
testimony, that the collision could even then 
have been avoided by proper seamanship 
and ordinary precaution, "When they saw 
the Laurel, it seems, they supposed her to 
be under weigh on the opposite tack, and 
from the manner in which she was heading, 
supposed 'they would pass each other safe- 
ly, 'by putting the helm of the schooner hard 
up, so as to make her fall off from the wind, 
and say, they would have cleared her, if 
the Adelaide had not been struck by a flaw 
of wind which checked her in falling off. 
Now, they knew from the experience of the 
night, that the wind was squally; they knew 
that she had her mainsail, foresail and jib,, 
all set and drawn nearly flat, as they were 
sailing close upon the wind; they knew also, 
that the pressure of the wind upon the- 
mainsail had a constant tendency to pre- 
vent her falling off, and to make her luff, 
when a flaw of wind struck her, and with- 
all this Imowledge, they relied altogether 
upon the rudder to make her fall off, and 
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took no measures to assist or hasten it, by 
removing the counteracting influence of tlie 
mainsail. If that sail had been lowered, 
or the main sheets let go, the wind would 
have pressed altogether on the head sails, 
the schooner would have fallen off much 
more readily, and the flaw of wind which 
struck her would have aided her motion in 
that direction instead of retarding it This 
precaution was rendered still more neces- 
sary and obvious, because she had lost her 
most important head sail, her flying-jib; 
and did not, therefore, so readily obey the 
rudder when the helm was put hard up. 
And when the vessels were so near, and the 
danger of collision so imminent, it was the 
duty of the schooner to have brought the 
sails to the aid of the rudder, and to have 
removed the strong counteracting influence 
of the mainsail drawn, as it was, nearly flat. 
The neglect of these means can only be 
accounted for, by the mistake they made in 
supposing the Laurel to be under weigh and 
heading to the windward of the Adelaide 
upon the opposite tack; they seem, there- 
fore, to have been under the impression, that 
a very slight falling off by the schooner 
would clear them of each other. It is diflBL- 
cult to imagine how practised seamen, like 
the master and mate, could have committed 
this mistake, when they were within fifty 
yards of the vessel, with her sails aU furled, 
and on a starlight night; such a mistake 
can hardly be an excuse for running into 
her, when it might have been avoided by 
proper exertions, although she was at an- 
chor. The mate says he was considerably 
excited, when he first saw the Laurel so 
near and directly before him; this was nat- 
ural enough; but it ought not to have de- 
prived him of his calmness and self-posses- 
sion, nor prevented him from observing the 
true position of the vessel, and doing every- 
thing that seamanship could accomplish to 
prevent running into her. And if there 
had been no previous negligence in the look- 
out, the omission after she was seen, to use 
the means in their power to avoid the colli- 
sion, would, of itself, make the Adelaide re- 
sponsible. Upon each of these grounds, 
therefore, I think the decree of the district 
court is erroneous, and the libellants entitled 
to recover the full amount of the damages 
sustained by the Laurel. 



Case "No. 5,763. 

GREEN et al. v. ALLEN. 
[2 wash. 0. 0. 280.] 1 
Circuit Court, D. Pennsylvania. Oct. Term, 
180S. 
JnoGMENT — Lien. 
The lien of a judgment which hound real es- 
tate, is not lost, if after a testatum fieri facias 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



has been levied and returned, the plaintiff in 
the writ, ordered furtlier proceedings to be 
stayed. Alitor, if personal property is levied 
upon, and suffered to remain in tlie hands of the 
defendant in the execution. 
[Cited in Trapnall v. Richardson, Waterman 
& Co., 13 Ark. 543.] 

Judgment was obtained by the plaintiffs, 
in this court, on the 10th of December, 1807. 
A fieri facias issued, returnable in April, 
1808, which was levied on the personal and 
real estate of the defendant: the personal be- 
ing sold, and being insuflacient to discharge 
the debt, the real estate of the defendant, 
lying in Bucks county, was, upon an inquest 
taken by the marshal, returned to be insuffi- 
cient by its rents, to pay the debt in seven 
years. Upon this return, a venditioni ex- 
ponas issued, returnable to the present term, 
by virtue of which the real estate was sold, 
and the money is now in the hands of the 
mai-shal. In December, 1806, James SI'Cul- 
loch brought a suit, and in March, 1807, ob- 
tained a judgment in an action of debt on a 
promissory note against the same defendant, 
in the court of common pleas of Philadelphia 
county. On the 19th of August, 1807, a tes- 
tatum fieri facias issued to the sheriff of 
Bucks county, on this judgment, who levied 
it on the same land, and returned, on the 25th, 
that it had that day come to hand, and tlmt 
further proceedings had been stayed by order 
of the plaintiff. No further proceedings ap- 
pear to have been taken. 

On a rule obtained, by Meredith, counsel 
for the plaintiff, to show cause why this judg- 
ment should not be satisfied, (it appearing 
that the sale of the land is not sufficient to 
satisfy both judgments,) THE COURT were 
of opinion, that the levy made in August 
under M'Culloch's execution, gave him a prior 
lien, which the suspension of further pro- 
ceedings did not impair, so as to give a pref- 
erence to the plaintiff in this motion. This 
is not like an execution levied on personal 
property, where the property is suffered to 
remain in the hands of the debtor. Rule dis- 
charged. 



Case No. 5,754. 

CREEN v. The CITY OF BRIDGETON. 

[9 Cent. Law J. 206; 20 Alb. Law J. 257.] i 

District Court, S. D. Georgia. May, 1879. 

Civil Bights— Common Cakbiems — Reasosablb 
Regulations — Case in Judgment. 

1. Congress has enacted no law which forbids 
inter-state common carriers by water or land 
from regulating the business of their vessels or 
vehicles in such manner that the accommoda- 
tions for colored passengers and their respectivt' 
conveyances may be distinct and separate from 
those assigned to white passengers. Colored 
persons are, however, entitled to accommoda- 
tions as suitable as those designated for the 
exclusive use of white passengers. 

1 [Reprinted from 9 Cent. Law J. 206, by 
permission. 20 Alb, Law J. 257, contains only 
a partial report.] 
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2. The libellant, a colored woman, went on 
board a steamboat and took herposition as a pas- 
senger on the upper deck aft, a portion of the 
boat assigned to the exclusive use of white pas- 
sengers. She was directed by one of the offi- 
cers of the boat to the cabin on liie lower deck, 
a place affording substantially the same accom- 
modations as the place where she now was, but 
designed especially for colored people. She re- 
fused to do so, and tendered the customary fare, 
which was declined. Having been threatened 
that she would be put ofE the boat at the next 
landing place if she persisted in remaining 
where she was, she voluntarily left the boat at 
such landing place. Held, that she had no cause 
of action for sudi exclusion. 

In admii-alty. 

ERSKINE, Disti'ict Judge. The libellant 
states that the steamboat. City of Bridgeton, 
in September, 1878, the time of the alleged 
tort, was a common carrier of freight and 
passengers for hire, at certain specified rates, 
between the city of Savannah and Palatka, 
in the state of Florida, and intermediate 
points, including the port of Darien, in this 
district; that said steamboat being at the 
wharf of Darien, and libellant desiring to 
go to Savannah, went on board, carrying 
with her a three-year-old child, her nephlew, 
and took her position as a passenger, with 
said child, on the upper deck aft, which was 
the only place or portion of the steamboat 
having any comforts or conveniences for 
passengers; that those who were willing to 
travel without the usual comforts and con- 
veniences, were transported on the lower 
deck, but that said place was unfit for libel- 
lant and child; that some time after leav- 
ing the "Wharf the purser of the steamboat 
came to libellant, and declining to take any 
passage money from her, directed her to go 
to the lower deck, and, on her declining to 
do so, he informed her that he would put her 
off at Doboy wharf, to which place the said 
steamboat "was drawing near; that she then 
appealed to the captain of said vessel, but 
obtained no substantial justice or protection; 
that on reaching Doboy, a port within this 
disti'ict, and having previously tendered the 
customary fare, which had been declined, the 
purser insisted that she should ride on the 
lower deck or that he would have her put 
off. Under these circumstances, and libel- 
ant not deeming the lower deck a fit place 
to occupy, and not desiring to be ejected 
from the steamboat with violence, yielded to 
the forced alternative, and with the child 
went out upon the wharf at Doboy and was 
compelled ixi remain there nearly six hours, 
when she was taken off by a passing steamer, 
and reached Savannah the next day; and by 
reason of said officers not allowing her to 
enjoy and receive the benefits of a first-class 
passage upon said boat, and by reason of 
their not performing their duties to carry 
her safely and properly, she has been dam- 
aged one thousand dollars. And also, that 
by reason of said illegal and unjustifiable ac- 
tions of the said officers, and the manner in 
which she was forced to leave said steam- 



boat, and the pain, indignity and humiliation 
thus done to, and inflicted upon her, she has 
suffered damage to the amount of two thou- 
sand dollars, in addition to the damages here- 
inbefore referred to, etc. 

The answer of Lawrence, the claimant and 
agent, denies that libellant was entitled to 
the accommodations or particular privileges 
claimed by her, or that the lower deck was 
an unfit place for her to occupy as a passen- 
gei', but admits that the purser did tell her 
to go to the lower deck; that the purser gave 
her the option to accede to the rules and reg- 
ulations or to go ashore at Doboy; that she 
went ashore there of her own volition and 
without paying any fare; that the rules and 
regulations of the boat, for the protection of 
passengers, and for the separation of the 
white and colored passengers, were reason- 
able and necessary for the prosecution of the 
business of the boat; that the upper deck 
and the cabin thereon were used solely by, 
and exclusively appropriated for white pas- 
sengers, and the lower deck and cabin as- 
signed for colored passengers and respectable 
people; and that these regulations were 
known to libellant at that time; that the 
lower "cabin and deck were well ventilated, 
the state-rooms perfectly private and well fit- 
ted up, and the accommodations good and 
ample; that the accommodations offered to 
her, and which would have been provided 
for her, but for her own conduct in insisting 
to ride on the upper deck, were good, ample 
and sufficient for her, and all she had a right 
to expect or demand. Another reason given 
by respondent for the purser's telling her to 
leave the upper deck, was that he had been 
informed by a passenger that she was a per- 
son of immoral character. But the evidence 
adduced, legally viewed, does not sustain this 
averment. Neither does it show any defam- 
atory intention on his part. Therefore, I 
leave this matter entirely out of view in de- 
ciding the cause. I may remark that I find 
no material discrepancy between the answer 
of Lawrence and the testimony of Richard- 
son, the pvu^ser. 

The libellant testified that while on the up- 
per deck aft, the purser asked her if she had 
a ticket; she said "No;" that he then told 
her she must go down stairs and ride with 
the other colored people; that from this or- 
der she appealed to the captain, but without 
success; that she tendered the purser the 
fare, five dollars, but he declined it, telling 
her that the rules of the boat forbade her 
riding on the upper deck or in the upper 
cabin, for they were appropriated exclusively 
for the white passengers, and that if she did 
not go down stairs he would put her off at 
Doboy; that, declining to obey the order, on 
the arrival of the boat at Doboy she asked 
the purser if he meant to put her ashore, and 
he said "Yes;" that then she went ashore and 
remained there some five hours, and then 
took another boat for Savannah. On her 
cross-examination she said: "I demanded 
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to ride in the same cabin with the white peo- 
ple and on the same deck, and demanded the 
same and equal accommodations -which the 
white people enjoyed, with the exception of 
going to the first table. * * * i insisted on 
riding up stairs in that cabin, and the purser 
insisted that if I did he would put me ashore 
at Doboy; I went ashore because I was 
afraid, from the way he spoke to me, that 
he would put me off, and having my nephew 
I was afraid one or the other of us would 
fall overboard.. Nobody laid hands on me 
to put me ashore. « « * i did not ask him 
if he could furnish me a state-room down 
stairs, nor did I care whether he could or 
not, as I was unwilling to ride on the deck 
when out of my state-room. I would have 
refused any state-room he ofCered me down 
stairs, unless he would have allowed me to 
ride up stairs; by up stairs I mean the cab- 
in, which the purser told me was allotted to 
white people. There were plenty of white 
passengex's on board. I know the reason I 
went ashore at Doboy; it was because I in- 
sisted on riding in the cabin up stairs, and 
the purser would not allow me to do so. But 
for that refusal I would not have gone ashore 
at Doboy." 

Lawrence, the claimant and agent, testified 
that there are two other ducks and cabins be- 
sides the one referred to by libellant in her 
testimony; one deck, or a portion of it, is 
for deck passengers; on the other deck are 
four state-rooms, which are generally set 
apart for colored passengers, but when there 
are none, and the boat is crowded, white pas- 
sengers are placed in them; that if libellant 
had been content with these accommodations 
she could have had a state-room. These, he 
states, are perfectly private and convenient, 
and the fare from Darien to Savannah is five 
dollars for first-class, white or colored pas- 
sengers. That, in the cabin set apart for 
colored passengers, no one is allowed to ride 
except those who have first-class tickets and 
are colored, unless no colored passengers oc- 
cupy that deck, and the boat is crowded, as 
stated; that the fitting up of these state- 
rooms is equally as comfortable as that in 
the upper cabin, the painting the same, car- 
pets not as comfortable as in the white cabin, 
but the bedding is exactly the same in both 
cabins. 

The testimony of Fleetwood, the master of 
the steamboat, is of like purport and effect as 
that of Lawrence. The master also testified 
the libellant while on board, was noisy and 
exhibited much passion; that she had been 
playing on the piano, waltzing around the cab- 
in, and making herself generally conspicu- 
ous, and that when she was going ashore at 
Doboy he saw and heaj-d her threatening the 
purser, and daring him to come out on the 
wharf, saying what she would do with him. 
And the pm"ser swears that libellant was not, 
to his knowledge, treated rudely or roughly 
while on board, and that it was his purpose 
to get along pleasantly with her. The libel- 



lant swears that she was treated by the purser 
rudely and harshly, not decently or respect- 
fully. "He used no abusive language to me, 
with the exception of the tone of his voice, 
just as if I was a brute or something. The 
way he treated me as a brute was, he came 
to the passengers and collected the fare po- 
litely and turned to me and said, 'Say, have 
you a ticket?' and I said, 'No, but here is the 
money.' And he said, 'Go down stairs, or I 
will put you off at Doboy.' " 

If, indeed, there is any imperfection in the 
laws regulating commerce among the states, 
more especially— looking to the controversy 
under consideration by this court— in regard 
to the transportation of white and colored 
passengers in the same cabin or apartment 
of steamboats, or other public conveyances 
engaged in inter-state commerce, then this 
"inaction" (by congress;, as was said by Mr. 
Justice Field, speaking for the court, in "Wel- 
ton V. State, 91 U. S. 275, "is equivalent to 
a declaration that inter-state commerce shall 
remain free and untrammelled," and as it 
has not thought proper to declare that steam- 
boats enrolled and licensed to ply between 
ports and places of the several states shall 
be compelled to cari-y white and colored pas- 
sengers in the same cabins and staterooms, 
this court must turn to the common law to 
ascertain whether the rule of the proprietors 
or ofiicers of this vessel, the City of Bridge- 
ton, in requiring colored passengers to occupy 
separate cabins, saloons and state-rooms from 
those assigned to white passengers, is a rea- 
sonable regulation and one, which of rights 
the common carrier may prescribe and en- 
force. The right of a passenger to a pas- 
sage on board of a steamboat is not an un- 
limited right. The passenger is bound to 
obey the orders and regulations of the pro- 
prietors, unless they are oppressive and 
grossly unreasonable. "Whoever goes on 
board under ordinary circumstances implied- 
ly contracts to obey such regulations, and 
may justly be refused a passage if he or she- 
willfully resists or violates them. The City 
of Bridgeton was held out to the world as a 
common carrier of passengers, for hire, conse- 
quently free to all proper persons who sought 
transportation to ports or places agreed on 
within the termini of her route. But the ves- 
sel being thus open to passengers did not 
strip the owners or master of the right to 
make such suitable regulations as would pro- 
mote the interests of the owners, and pre- 
serve order and decorum. Nor, on the other 
hand, could the proprietors, or master, be re- 
quired to put passengers in the same cabin 
or stateroom, who would be repulsive or dir;- 
agreeable to each other. See Hall v. De- 
Ouir, 95 TJ. S. 504. In West Chester & P. 
B. Co. V. Miles, 55 Pa. St. 209, the court de- 
cided that a common carrier may separate 
passengers in his conveyance, and that it was 
not an unreasonable regulation, for it pre- 
vented contacts and collisions arising from 
natural and well known repugnances, which 
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are likely to breed disturbances where white 
and colored persons are huddled together 
■without their -consent 

In the recent case [of Bertonneau] against 
the board of directors [Case No. 1,361], pub- 
lished in the Atlanta Constitution, of Febru- 
ary 26, 1879, and which involved the question 
us to whether colored children were entitled, 
as a matter of right, to be educated in the 
same school with white children, the United 
States ch'cuit court for Louisiana answered 
the question in the negative. Said Mr. Jus- 
tice Woods, in delivering the opinion of the 
court: "Equality of right does not involve 
the necessity of educating children of both 
sexes or ages in the same school. Any classi- 
fication which presumes substantially equal 
school advantages, does not impair any 
rights, and is not prohibited by the constitu- 
tion of the United States. 'Equality of rights 
does not necessarily imply identity of rights.' " 
In Hall V. DeCuu:, 95 U. S. 485, in error 
to the supreme court of Louisiana, Benson, 
the master of a steamboat, had refused a 
colored passenger, Mrs. DeOuir (the plain- 
tiff below), the privilege of the cabin set 
apart for white passengers, notwithstand- 
ing the law of Louisiana had declared that 
common can'iers of passengers should make 
no discrimination on account of race or color. 
Chief Justice Waite, in delivering the opinion 
of the supreme court of the United States, 
said that: "Congressional inaction left Ben- 
son at liberty to adopt such reasonable rules 
and regulations for the disposition of passen- 
gers upon his boat while pursuing her voy- 
age within Louisiana or without as seemed 
to him most for the interest of all concerned. 
* * * "We think this statute, to the extent 
that it requires those engaged in the trans- 
portation of passengers among the states to 
carry colored passengers in Louisiana in the 
same cabin with whites, is unconstitutional 
and void. If the public good requires such 
legislation, it must come from congress, and 
not from the states." And Mr. Justice Clif- 
ford, in a concurring opinion, said: "It is 
clear that a steamer carrying passengers may 
have separate cabins and dining saloons for 
white persons and persons of color, for the 
plain reason that the laws of congress con- 
tain nothing to prohibit such an arrange- 
ment." 

The steamboat City of Bridgeton, like all 
vessels engaged in transporting passengers 
for hire between the several states, is ranked 
as a portion of the national marine, and con- 
sequently within the governing power of the 
national legislature. Congress has not 
deemed it necessary or essential to the wel- 
fare of the colored citizen to enact any law 
forbidding inter-state common carriers, hy 
water or land, from regulating the business 
of their vessels or vehicles in such manner 
that the accommodations for colored passen- 
gers on their respective conveyances, may be 
distinct and separate from those assigned to 
white passengers, yet colored passengers are 



entitled to accommodations as suitable as 
those designated for the exclusive use of 
white passengers. And I am of opinion, up- 
on perusal of the evidence adduced, that the 
cabin and state-rooms reserved for colored 
passengers on the City of Bridgeton were 
substantially equal to those from which the 
libellant was excluded by the rules and regu- 
lations of the boat; and these, so fat as 
they were enforced, were reasonable and 
highly proper, imposing neither burdensome 
noi" impossible conditions on libellant. And 
as to the other question for decision, namely: 
the alleged illegal and unjustifiable manner 
in which the libellant was, as she says, forced 
to leave the boat, and the pain, indignity 
and humiliation inflicted upon her by the of- 
ficers of the boat, this must be determined hy 
the simple weight of evidence as in other 
civil cases, and thus guided, my judgment 
is that she has failed to establish her asserted 
grievances and mental sufferings. It is there- 
fore ordered, adjudged and decreed that the 
libel be dismissed with costs, to be taxed by 
the clerk. 



Case K"o. 5,755. 

GREEN et al. v. COLLINS. 

[3 Cliff. 494.-3 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1871. 

Actions on Contracts — ^Illegality — ^Knowledge 
OP Vendor — Liqdors. 

1. The general rule is, that in an action to 
recover the price of goods sold, it is no defence 
that the vendor knew that they were purchased 
to be sold in another jurisdiction in violation 
of the law of that jurisdiction, provided it was 
not part of the contract that they should be 
used for that purpose, and provided also that 
the vendor neither did nor agreed to do any- 
thing in aid or furtherance of the unlawful de- 
sign, beyond the mere sale with knowledge of 
the intent of the purchaser. 

[Cited in Graves v. Johnson, 156 Mass. 213, 
30 N. B. 818. Followed in Hill v. Spear, 
50 N. H. 278.] 

2. Contracts in evasion of fraud of the laws 
of any state are invalid in our courts. 

3. If it forms part of the contract that the 
seller shall do some act in furtherance of the 
illegal intention of sale by the vendee, such as 
concealing by packing the liquors, then the sell- 
er is a participant in the illegal transaction, and 
cannot enforce recovery. 

[Cited, in Tyler v. Carlisle, 79 Me. 212, 9 Atl. 
356; Anheuser-Busch Brewing Ass'n v. Ma- 
son, 44 Minn. 321, 46 N. W. 558.] 

4. The vendor must yield no other aid to the 
intended illegal sale than the act of selling and 
delivery. If the vendor takes part in the ad- 
venture, he cannot recover. 

5. Sale in Rhode Island of liquors to be car- 
ried into the state of Massachusetts, of which 
vendor was aware. In the absence of anything 
on the part of vendor, except mere knowl- 
edge of the vendee's intention to sell the goods 
in Massachusetts, that sale was valid, and sell- 
er could recover in this court in Massachusetts, 
the sale being valid in Rhode Island, notwith- 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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standing a statute in Massachusetts providing 
that no action should be maintained in any 
court of the state for the price of liquor sold 
in any other state for the purpose of being 
brought into this state. 
[Cited in Almy v. Greene, 13 E.. I. 353.] 

The plaintiffs [William H. Green and oth- 
ers] were citizens of the state of Rhode Is- 
land, doing business at Providence in that 
state, and the defendant [Bernard Collins] was 
a citizen of this commonwealth, doing busi- 
ness at Milford in this district On the •20th 
of aiay, 1867, he purchased a bill of liquors 
of the plaintiffs, valued at §2289.62, and he 
having neglected and refused to pay for the 
same, the plaintiffs, on the 13th of February, 
1868, brought an action of assumpsit against 
him in the circuit court for this district to re- 
cover the amount. Service having been made, 
the defendant appeared and pleaded the gen- 
eral issue. Evidence was introduced by the 
plaintiffs, tending to show that the defendant 
purchased the liquors of the plaintiffs at the 
time and place alleged in the declaration, on 
a credit of thirty days, and that the plaintiffs 
shipped the same to Woonsocket in that state, 
by order of the defendant. They were im- 
porters and wholesale dealers in liquors, and 
the proofs showed that they were duly li- 
censed, and that the sale was valid by the 
laws of the state where it was made. Much 
testimony was introduced by the parties, 
which is not important to notice, as the only 
questions involved were presented in the re- 
fusal of the court to instruct the jury as re- 
o- ^^ted by the defendant Three prayers for 
instruction were presented by the defendant, 
which were in substance and effect as fol- 
lows: (1) That the sale of the liquors in this 
case as made by the plaintiffs was a void 
sale; that the plaintiffs could not recover if 
the sale was made in violation of chapter 86, 
§ 61, Gen. St. \Iass., or with the understand- 
ing, on the part of the plaintiff and the de- 
fendant, that the liquors were purchased by 
the defendant for the purpose of re-selling the 
same in this state, in violation of the laws 
thereof. (2) That the repeal of that provision 
since the commencement of the suit did not 
deprive the defendant of the defence to which 
he was entitled at the time the suit was com- 
menced. (3) If the liquors were sold upon 
the understanding that they were to be sold 
here in violation of any law of the state, the 
plaintiffs are not entitled to recover, although 
the law may have been repealed since the 
commencement of the suit 

Caleb Blodgett, Jr., for plaintiff. 

(1) The first part of the defendant's first 
prayer for instructions, ending with the words 
"eighty-sixth chapter of the General Statutes 
of this state," was properly refused, whether 
the ruling as to the effect of the repeal of the 
same chapter was correct or not. The con- 
tract was made tn Rhode Island, and the sale 
was valid by the laws of that state. Such a 
sale is not prohibited by the statutes of this 



state, and could not be. Bligh v. James, 5 
Allen, 106. (2) The latter pai-t of the first 
prayer and the second prayer are together 
substantially the same as the third, and all 
were properly refused, if the effect of the re- 
peal of the stitute is as the plaintiffs claim. 
"Any law," as used in the third prayer, 
must mean the eightj'-sixth chapter of the 
General Statutes, which was the only law af- 
fecting th^ subject-matter of this suit at the 
time of the sale in Rhode Island, and also at 
the time the suit was commenced. If there 
is any defence to this suit it is given by sec- 
tion 61 of the chapter last named, and aside 
from this section, it is not true "that if the 
liquors were sold by the plaintiffs to the de- 
fendant upon the understanding that they 
wore to be resold here in violation of law," 
the plaintiffs cannot recover. There must be 
something more than understanding or 
knowledge on the part of the plaintiff of the 
defendant's illegal design. Holman v. John- 
son, 1 Cowp. 341; Mclntyre v. Parks, 3 Mete. 
[■Mass.] 207; Webster v. Munger, 8 Gray, 584. 

Charles R. Train, for defendant 

The ruling of the court refusing the in- 
sti-uetions prayed for was erroneous. The 
plaintiff undertook to enforce a contract made 
in Rhode Island, injurious to the public rights, 
offensive to the morals, contravening the pol- 
icy, and violating the law of the state of Mas- 
sachusetts, and such a contract cannot be en- 
forced here, either in the state or federal 
courts. 2 Kent, Comm, (10th Ed.) 616; Story, 
Confl. Laws, § 253, and sub.; Webster v.'^ 
Munger, 8 Gray, 584, and cases cited; Blan- 
chard v. Russell, 13 Mass. 6; Greenwood v. 
Curtis, 6 Mass. 358; Powers v. Lynch, 3 
Mass. 77; Pearsall v. Dwight, 2 Mass. 84. If 
the plaintiffs, when the contract was made, 
knew or understood that the liquors were 
purchased by the defendant with the intent 
to resell them in Massachusetts in violation 
of the law, and in contravention of the rights 
and policy of that state, the contract cannot 
be enforced. Webster v. Munger, 8 Gray, 
584; Bligh v. James, 5 Allen, 106. If the 
contract was made upon the understanding of 
the parties that the same were designed to 
be resold in Massachusetts, then the sale was 
made with a view to such illegal design, and 
for the purpose of enabling the defendant to 
effect it, and if so, the contract cannot be en- 
forced. Webster v. Munger, above cited; 
Merchants' Bank v. Spalding, 5 Seld. [9 N. 
Y.] 53; Foster v. Thurston, 11 Cush. 322, and 
cases cited in the opinion. The plaintiffs, 
having knowingly participated in a transac- 
tion intended to accomplish a purpose forbid- 
den by law, cannot maintain this action. The 
case of Mclntyre v. Parks, 3 Mete. [Mass.] 
207, is not to be regarded as law since the 
case of Webster v. Munger, above cited. 
The revenue laws of the United States ex- 
pressly recognize the law of the states regu- 
lating the traffic in intoxicating liquors. It is 
submitted that the case of Holman v. John" 
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son, 1 Cowp. 341, is authority only in cases 
affecting revenue laws, and does not conflict 
with tlie doctrine claimed by the defendant. 

CLIPFORD, Circuit Justice. Errors of 
the court in improperly refusing to instruct 
the jury, as requested by either party, may 
be corrected on motion for new trial, as 
well as errors committed in rejecting proper 
testimony, or in admitting that which was 
improper, or in giving erroneous instructions 
to the jury. Certain prayers for instructions 
to the jury were presented in this case by 
"the defendant, and the court refused to in- 
struct the jury as he requested; and the 
verdict of the jury having been for the plain- 
tiff, the defendant moved the court that it 
be set aside, and for a new trial, upon the 
ground that the prayers for instructions 
were improperly refused. 

Provision was made by section 61, c. 86, 
Gen. SL 3ilass., that all payments or com-^ 
peusations for spirituous or intoxicating liq- 
uors sold in violation of law shall be held 
to have been received without considera- 
tion, and against law, equity, and good con- 
science. No action of any kind, it is also 
therein provided, shall be had or maintained 
in any court for the price of any liquors sold 
in any other state for the pui-pose of being 
brought into this commonwealth, to be here 
kept or sold in violation of law, under such 
circumstances that the vendor would have 
reasonable cause to believe that the pur- 
chaser entertained any such illegal purpose. 
sGen. St Mass. p. 448. Whether the plaintiffs 
knew or had reasonable cause to believe that 
the defendant purchased the liquoi-s with 
the intention of transporting the same into 
this state, "to be here kept or sold in viola- 
tion of law," was a matter in issue between 
the parties at the trial, and there was some 
evidence Introduced on both sides of the ques- 
tion. Strong doubts were entertained by the 
court whether the affirmative of the issue 
was proved; but it must be assumed, for the 
purpose of this investigation, that the evi- 
dence was sufficient to warrant the jury in 
finding the issue for the defendant. Con- 
ceded as the fact is, that the contract of sale 
and purchase was valid at the place where 
it was made, it is unnecessary to enter into 
any inquiry or discussion upon that sub- 
ject; and the plaintiffs contend, inasmuch as 
the sale of the liquors was valid where it 
was made, that the evidence introduced by 
tlie defendant is not an answer to the action, 
even if it does show that they had knowl- 
edge at that time that he intended to remove 
the liquors into. this state, to be kept and 
sold in violation of the law of the state. 
Both the manufacture for sale and the sale 
of spirituous or intoxicating liquor, or of 
mixed liquor, part of which was spirituous 
or intoxicating, were at that time prohibited 
in this state by section 28 of chapter 61 of 
the General Statutes of the state; and sec- 
tion 30 provided that whoever sold such liq- 
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nor in violation of the provisions of that 
chapter should pay ten dollars for the first 
offence, and be imprisoned not less than 
twenty nor more than thirty days. Gen. St 
Mass. p. 442. Such prohibition was also ex- 
tended by section 37 of the act, to the bring- 
ing of any spirituous or Intoxicating liquor 
into the state, or to the conveying the same 
from place to place within the state, with 
intent to sell the same, or have it sold by 
another, and the person who did those acts 
was declared to be liable to the prescribed 
penalty and punishment if he had reasonable 
cause to believe that the liquor was intended 
to be sold in violation of that chapter. Noth- 
ing of the kind was done by the plaintiffs, 
but the defendant contends that they are 
not entitled to any remedy in the circuit 
court, sitting in this district because they 
knew, or had reasonable cause to believe, at 
the time they sold the liquors, that he, the 
defendant intended to ti-ansport the same 
into the state, to be here kept and sold in 
violation of that enactment of the state leg- 
islature. Stated as above, the proposition is 
not in the precise language of the prayer for 
instruction; but it is not contended that the 
prayer for instruction meant anything more 
than the proposition, as the sale was an ab- 
solute one, and it is not pretended that there 
was any ai-rangement between the parties as 
to the place where the liquors should be 
sold. 

Generally speaking, the validity of a con- 
tract is to be decided by the law of the place 
where it was made, unless it was agreed, 
either expressly or tacitly, that it should be 
performed in some other place, and then the 
general rule is that the contract "as to its 
validity, nature, obligation, and interpreta- 
tion, is to be governed by the law of the 
place of performance." Story, Confl. Laws, 
§§ 242, 280; U. S. Bank v. Donally, 8 Pet 
[33 U. S.] 372; Wilcox v. Hlmt 13 Pet [38 
U. S.] 379; Andrews v. Pond, Id. 65; Don 
V. Lippmann, 5 Clark & F. 13; Fergusson v. 
Fyffe, 8 Clark & F. 121. Contracts valid by 
the law of the place where they are made 
are generally valid everywhere jure gentium, 
and by tacit assent 2 Kent Comm. (Ed. 
1866) 454. Remedies, therefore, are the same 
whether the suit is brought in the district 
where the contract was made, or in another 
district of the same circuit or in any other 
federal court having jurisdiction of the par- 
ties and of the subject-matter in controversy. 
Viewed in the light of these several sugges- 
tions, the principal question presented is 
whether the evidence which shows that the 
plaintiffs knew, or had reasonable cause to 
believe, that the defendant at the time of 
the sale, intended to transport the liquors 
into this state, to be here kept and sold in 
violation of the law of the state then in 
force and unrepealed at the time the suit 
was commenced, constituted a defence. 
Marked differences of opinion are observable 
in the determination of courts of jtistice in 
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cases where the facts were in most respects 
the same as in the case before the court; 
but the better opinion appears to be that the 
mere knowledge by the vendor that the ven- 
dee at the time of the purchase of propei-ty 
intends to use it for an illegal purpose will 
not, as a general rule, prevent the vendor 
from recovering from the vendee the value 
of the property. 

Exceptional eases may arise in which a 
difEerent rule must be applied, as where the 
property purchased is intended for treason- 
able purposes, or to commit murder, or to 
promote some other offence of such enormi- 
ty, and so violative of the fundamental laws 
of society that silence on the part of the 
citizen is itself a crime, or would be evidence 
tending to show that the seller was an acces- 
sory before the fact to the commission of the 
offence. Many cases may doubtless be cited 
where it is held that a contract cannot be 
enforced which contemplates what the law 
forbids, whether the actforbidden be malum 
in se or only malum prohibitum, but those 
cases do not apply to a contract of sale which 
is valid by the law of the place where it is 
made, and where the only circumstance im- 
puted as affecting its validity, is the mere 
fact that the seller knew, or had reason to 
believe, that the purchaser intended to re- 
move the property purchased into another 
jurisdiction, and to sell it there in viola- 
tion of the law of that jurisdiction. XJ. S. 
Bank v. Owens, 2 Pet [27 U. S.] 527; Harris 
V. Runnels, 12 How. [53 U. S.] 79; Kennett v. 
Chambers, 14 How. [55 U. S.] 38. 

Such exceptional cases may doubtless arise, 
but the general rule, and the one by which 
this case must be governed, is that in an 
action to recover the price of goods sold, it is 
no defence that the vendor knew that they 
wore purchased to be sold in another juris- 
diction, in violation of the law of that juris- 
diction, provided it was not a part of the 
contract that they should be used for that 
purpose, and provided also that the vendor 
neither did nor agreed to do anything in aid 
or furtherance of the unlawful design, be- 
yond the mere sale, with knowledge of the 
intent of the purchaser. Tracy v. Talmage, 
14 N. Y. 167-210; Curtis v. Leavitt, 15 N. 
T. 15-47. Contracts made in evasion or 
fraud of the laws of another state are in- 
valid everywhere in our courts, as if a con- 
tract is made to transport spirituous or in- 
toxicating liquors, not entitled to protection 
as an imported article, in the original pack- 
age, from one state into another in violation 
of the laws of the latter state, every such 
contract is void, even in the state where it 
was made, wheiiher the sale is there prohib- 
ited or not; but the mere knowledge of the 
illegal purpose for which the goods are pur- 
chased will not have any such effect upon 
the contract of sale, as between the pur- 
chaser and the seller. Story, Oonfl. Laws, 
§ 253. 
Sales under the circumstances last sug- 
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gested, and contracts, are valid, but if it en- 
ters at all as an ingredient into the contract 
between the parties that the goods shall be 
so transported to another state, and there 
be sold in violation of the law of that state, 
or that the seller shall do some act io assist 
or facilitate the illegal intention of the pur- 
chaser, such as packing the liquors in a 
way to conceal their chax-acter, or any other 
act to promote the illegal design of the pur- 
chaser, then the seller will be deemed a par- 
i ticipant in the illegal transaction, and the 
1 contract will not be enforced. Waymell v. 
; Reed, 5 Term R. 599; Lightfoot v. Tenant, 
[ 1 Bos. & P. 551. 

Participation of the vendor in the illegal 
design, as a general rule, renders the sale 
invalid as between the seller and purchaser, 
but that principle as exemplified in some of 
the cases, is extended quite as far as it 
ought to be carried, as, for example, it was 
held, in the case of Langton v. Hughes, 1 
Maule & S. 593, that a person who sold 
drugs, well knowing that they were intend- 
ed to be used in the brewing of beer, con- 
trary to an act of pai-liament, might be said 
"to cause or procure, quantum illo, the drugs 
to be mixed," and used for that purpose. 
Much reason exists for supposing that the 
inference in that case was extended beyond 
what is authorized from the fact proved, but 
if not, then the decision was correct, because 
if it enters at .all us an ingredient into the 
contract of sale that the seller shall do some 
act to assist or facilitate the illegal inten- 
tion of the purchaser, the contract will not 
be enforced for his benefit Public policy 
dictates that the law will not lend its aid to 
any party whose cause of action is founded 
upon an immoral or illegal act and if the 
seller of goods, even in a state where the 
sale of such property is lawful, enters into 
an arrangement with the purchaser as an 
ingredient of the contract of sale, that he 
will assist or facilitate the purchaser in sell- 
ing the same in another state in violation of 
the law of that state, such a sale, as a gen- 
eral rule, is thereby rendered invalid, sub- 
ject to certain exceptions which it is not im- 
portant to notice in this investigation. 
Where the contract of sale is complete, and 
the seller has nothing to do with the disposi- 
tion which the purchaser intends to make 
of the goods, Lord Mansfield held that the 
mere knowledge on the part of the seller that 
the purchaser intended to export them for 
sale in violation of the laws of the country 
where they were to be transported, would 
not debar the seller of his right of action to 
recover the value of the goods of the pur- 
chaser. Holman v. Johnson, 1 Cowp. 341. 
Precisely the same point was ruled nearly 
forty years later in the case of Hodgson v. 
Temple, 5 Taunt 181, where it was express- 
ly held that a person who sells goods, know- 
ing that the purchaser intends to apply them 
in an illegal trade, is nevertheless entitled 
to recover the price if he yields no other aid 
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to the illegal transaction than that of sell- 
ing and delivering the goods. 

Certain cases decided between those dates 
are sometimes referred to as sustaining a 
more stringent rule, but it is clear that they 
rest upon the qualification plainly admitted 
and explicitly annexed to the principle ad- 
vanced in those two cases, that is, the seller 
of the goods yielded or rendered some other 
aid to the illegal transaction than that of 
selling the goods. Biggs v. Lawrence, 3 
Term R. 454; Waymell v. Eeed, 5 Term B. 
599; Clugas v. Penaluna, 4 Term R. 466. 
"Where the seller takes an actual part in the 
illegal adventure, as in packing the goods in 
prohibited parcels, he must take the conse- 
quences of his own act, but Lord Abinger 
held, in the case of Pellecat v. Angell, 2 
Cromp., M, & R. 311, that "merely selling to 
a party who means to violate the laws of his 
own country" is not a bad contract Exactly 
the' same rule was laid down in the case of 
Mclntyre v. Parks, 3 Mete. [Mass.J 207, 
where it was held that the sale of lottery- 
tickets made in another state, where the 
sale was lawful, to a citizen of this state, is 
a lawful transaction, although the seller 
knew that the purchaser intended to sell 
the same in this state, where the sale was 
prohibited. But if the illegal use to be made 
of the goods enters into the contract, and 
forms the motive or inducement in the mind 
of the vendor to the sale, he cannot recover 
the price, provided the goods are actually 
used to carry out the illegal design. Kreiss 
T. Seligraan, 8 Barb. 439. The express rul- 
ing of the supreme court of this state, in the 
case of Dater v. Earl, 3 Gray, 482, was to the 
same efiCect, where it was held that a sale of 
goods in another state, the seller knowing 
but not participating in the intent to sell 
them again in violation of the laws of that 
state, will support an action in this state 
for the price. Equally explicit, also, is the 
rule laid down by the highest judicial au- 
thority of certain other states. The price of 
goods sold and delivered in a state where 
such sale is legal, say the court in Smith v. 
Godfrey, 8 Fost. [N. H.] 379, can be recover- 
ed in another state where such sale would 
be illegal if nothing remained to be done by 
the vendor to complete the transaction, and 
the seller is not in any way to be further 
connected with it; but if it be an ingredient 
in the contract that the goods shall be illegal- 
ly sold, or that the seller shall do any act to 
assist or facilitate the illegal sale, or if the 
goods are to be delivered in the place where 
the sale is prohibited, the rule is otherwise. 
McConihe v. Mcllann, 27 Vt. 95; Backman 
V. Wright, Id. 187; Jameson v. Gregory, 4 
Mete. (Ky.) 363. Cases very nearly allied, 
it must be admitted, have been differently 
decided, but if they are carefully examined 
and compared one with another, the par- 
ticular features by which they were dis- 
tinguished are, with few exceptions, plainly 
to be seen. 
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Expressions are certainly to bfe found in the 
opinion of the court in the case of Webster 
V- Munger, 8 Gray, 5S7, which warrant the 
conclusion that the organ of the court on 
that occasion was of the opinion that a sale 
made with the knowledge of the seller that 
the purchaser intended to use the thing sold 
in violation of law. was illegal, and irre- 
spective of the question whether it was an 
ingredient of the contract that the goods 
should be so sold, or that the seller should do 
any act to assist or facilitate the intended 
illegal use or sale, but the expression of such ' 
views was not necessary to the discussion of 
the case, as the statement shows not merely 
that the plaintiff had knowledge of the ille- 
gal purpose of the defendant, but that he 
sold with reference to it, and for the purpose 
of enabling the purchaser to effect It; and 
the court here agrees with that court In the 
conclusion that the instructions given in that 
case, if viewed in that light, were "thorough- 
ly sound in principle," and that they "do not 
conflict with the cases decided." Unless 
viewed In that light, the decision Is directly 
opposed to the rule laid down in the case of 
Sortwell V. Hughes [Case No. 13,177], decid- 
ed by Judge Curtis, and which is an authori- 
ty in this cu'cuit, and in the juugment of this 
court expresses the true rule upon the sub- 
ject Bhgh V. James, 6 Allen, 572. 

Reference Is also made to the case of Can- 
nan V. Bryce, 3 Barn. & Aid. 179, as opposed 
to that rule; but the court is of a different 
opinion, as the chief justice who gave the 
opinion says in express terms that he is 
speaking of a case wherein the means were 
furnished with a full knowledge of the ob- 
ject to which they were to be applied, and 
for "the express purpose of accomplishing 
that object" Even the price of goods fur- 
nished to facilitate an immoral object. It was- 
at one time held, might be recovered of the 
pm-chaser, unless it appeared, among other 
things, that the seller expected to be paid 
from the prgfits of the immoral vocation; 
but since the decision in the case of Pearce 
V. Brooks, L. R. 1 Exch. 217, it must be re- 
garded as well settled that no recovery can 
be had in such a case, if the goods were sold 
with knowledge of the use to which they 
were to be applied, and that they were fur- 
nished to facilitate that object Bowry v. 
Bennet, 1 Camp. 349. 

Articles, either of equipage or dress, sold 
or rented to a female keeping a house of ill 
fame for the purpose and of a character 
to enable her to make a display, will furnish " 
no cause of action to the seller or lessor of 
the articles, as the act of supplying a female 
engaged in such immoral practices, wonld 
warrant a jury in finding that the articles 
were Intended to facilitate the objects of 
her vocation. Sales under such ch-cumstan- 
ees may well be presumed to have been made 
with the intent to facilitate the objects of 
the purchaser, and if so, then the contract 
is dearly void, and it is upon that ground 
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that the decision of the court is placed. Dif- 
ferent rules also have sometimes been ap- 
plied in the construction of conti-acts made 
for the sale of goods in one country which 
are intended to be exported and sold in an- 
other in violation of the revenue Isvws of the 
latter country, but it is unnecessary to en- 
ter that field of mquiry, as there is nothing 
in the case to raise any such question. Sup- 
pose, however, that the legal conclusion here 
adopted cannot be sustained, still it is clear 
that the requested instructions were properly 
refused for other reasons, which will be 
briefly explained. * 

Unsupported by any legislative provision, 
the objection to the ruling of the court in re- 
fusing to give the insti'uctions, would be 
without any foundation, but the argument 
is that the defence must prevail in this court 
because no such action could be maintained 
in the state court at the time this suit was 
commenced. Confessedly, no action of the 
kind could be maintained in the state court 
at that date, but the provision containing 
that prohibition on the 22d day of May, 1868, 
was unconditionally repealed, and conse- 
quently at the time of the trial there was no 
such prohibition in the state law as is sup- 
posed. Sess. Acts Mass. 1868, p. 115. By 
the docket entries it appears that the parties 
went to trial on the 4th of June, 1869, and 
the record shows that the verdict was ren- 
dered for the plaintiffs on the following day. 
Before considering the effect of that repeal 
it should be repeated that the sale in this 
case was made in the state of Rhode Island, 
and that such a sale was valid by the law 
of that state, as expressly decided by the su- 
preme com*t of this state. Bligh v. James, 5 
Allen, 106; Merchant v. Chapman, 4 Allen, 
362. When a statute is repealed, the general 
rule is that it must be considered the same 
as if it had never existed, except as to such 
transactions as are past and closed, or such 
as are saved by the repealing statute. Sur- 
tees v. Ellison, 9 Barn. & C. 750, 4 Man. & 
R. 586; Key v. Goodwin, 4 Moore & P. 341. 
Authorities may certainly be cited which as- 
sert that the repeal of a prohibitory statute 
does not make valid a contract entered into 
in violation of the statute repealed, but that 
rule of law has no application to the case 
before the court, as the contract was mad> 
in a place where it was legal, and the only 
supposed obstacle to a recovery by the plain- 
tiff is that clause of section 61 of chapter 86, 
which provided that no action should be 
Maintained in any court of the state for the 
price of any liquor sold in any other state, 

for the purpose of being brought here under 
the circumstances therein described. At- 
tempt is made in argument to bring the case 



within the rule laid down in Wright v. Oak- 
ley, 5 Mete. [Mass.] 406, but the attempt is 
a vain one, as more than a year elapsed aft- 
er tlie repeal of the first provision before the 
second was enacted. Sess. Acts Mass. 1869, 
p. 724; Steamship Co. v. Joliffe, 2 Wall. 
[69 U. S.] 458. Certainly the power of the 
legislature to pass the repealing statute will 
not be questioned, as the defendant could 
not have any vested right to set up the de- 
fence that the plaintiff should not have a 
right of action to recover on a valid contract. 
Satterlee v. Matthewson, 2 Pet. [27 U- S.l 
380; Watson v. Mercer, 8 Pet. [33 U. S.] 108; 
Welch V. Wadsworth, 30 Conn. 156; Cooloy. 
Const. Lim. 293; Way v. Hillier, 16 Ohio, 
107; Syracuse Bank v. Davis, 16 Barb. 190; 
Hepburn v. Curts, 7 Watts, 300; King v. 
Tirrell, 2 Gray, 331; Gerry v. Stoneham, 1 
Allen, 320; Garfield v. Bemis, 2 Allen, 447. 
Satisfactory proof was introduced by the 
plaintiffs that they were duly licensed to sell 
such liquors at their place of business, and, 
it being conceded that the contract was val- 
id at the place where It was made, it is 
clear that the provision in question, even if 
unrepealed, could not have any effect in the 
circuit court to defeat the plaintiffs' right of 
action in this case, as they are citizens of 
another state. Doubts may at one time have 
existed upon the subject, but it is now well 
settled that a state law cannot dischai'ge or 
suspend the obligation of a contract made in 
another state, if it was legal Avhere it was 
made and was a contract with a citizen of 
anotlier state, not even if it was to be per- 
formed in the state whose law is invoked to 
defeat the remedy. Baldwin v. Bank of 
Newbury, 1 Wall. [68 U. S.] 236; Demeritt 
V. Exchange Bank [Case No. 3, /SO]; Hunt 
V. Danforth [Id. 6,887]; Suydam v. Broad- 
nax, 14 Pet. [39 U. S.] 74; Union Bank v. 
Jolly, 18 How. [59 U. S.] 503; Watson v. 
Tarpley, Id. 520; Hyde v. Stone, 20 How. 
[61 U. S.] 175. 

Contracts are to be construed and carried 
into effect according to the intention of the 
parties thereto, and they are presumed to 
contract with reference to the law of the 
place where they reside and transact busi- 
ness, unless a different intention is mani- 
fest from the terms which they employ. 
Judd V. Porter, 7 Greenl. 337. The law of 
the contract travels with it wherever the 
parties thereto are to be found, and into 
whatever forum resort is had for its enforce- 
ment. Motion for new trial overruled. Judg- 
ment on the verdict 
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Case Wo. 5,766. 

GREEN V. DYERSBURG. 

[2 Flip, 477.] 1 

Circuit Court, W. D. Tennessee. July 5, 1879. 

Municipal Bosds — Railroad Sdbsciuptiox — 
CoxsT. Tesn. Akt. 2. § 29— Act 1842, Ch. IIT 
(Code, § 1143)— Isiplied Potver to Issue Boxds 
CoNDiTioi; Precrdknt— Rules op Constkuo- 
Tios— Reasonable Time. 

1. "Where a town is authorized by statute to 
subscribe to the capital stock of a railroad com- 
pany and is required to pay the subscription in 
"not exceeding" six annual installments, and is 
further authorized to anticipate the collection 
of taxes by issuing "short bonds" bearing six 
per cent, interest: Held, that the proper con- 
struction of the act requires the bonds to mature 
at a date not longer than the assessments of tax- 
esaredueand payable; and that bonds payable in 
ten years and bearing seven per cent, interest are 
unauthorized by the act. These requirements 
are not directory only, but imperative, and must 
be complied with by the town. The bonds on 
their face show non-compliance with the statute, 
and there can be no bona fide holder for value of 
such bonds. 

[Cited in Kelly t. Town of Milan, 21 Fed, 
858.] 

2. Neither section 29, of article 2 of the constitu- 
tion of Tennessee of 1870, nor the act of January 
23, 1871, e, 50 (Code, § 491a), passed to enforce 
it, confers any power upon municipal corpora- 
tions to issue bonds in payment of a stock sub- 
scription to railroads. The only effect of that 
act is to require a three-fourths vote of the citi- 
zens of the town as a pre-requisite, and to desig- 
nate the county court or the board of mayor and 
aldermen as the agents to execute whatever pow- 
ers exist in the particular case. The powers 
must be found elsewhere in the statutes. Nor 
does the first clause of the second sub-section of 
the act confer any power to issue bonds under the 
second clause of the sub-section relating to stock 
subscriptions, even if the first clause can be held 
to authorize in itself bonds to be issued, when 
"credit is given or loaned" in aid of a railroad. 
Giving or lending credit, and subscribing stock, 
are essentially different. 

3. This act, as modified by the constitution 
and subsequent legislation, is the general law un- 
der which all corporations must act in subscrib- 
ing stock to railroads. It confers no express 
power to issue bonds in payment of the subscrip- 
tions, and unless such power is conferred by 
some other enactment no corporation can issue 
bonds in payment of a subscription to capital 
stock, but must pursue the requirements of this 
act. There is no statute conferring any express 
power on the town of Dyersburg to pay its sub- 
scription to the Paducah & Memphis Railroad 
Company's capital stock in ten years' bonds, 
bearing seven per cent, interest, and none can 
be implied from the authority conferred upon it 
by this act and its amendments. 

4. There is no implied power in a municipal 
corporation to issue negotiable bonds in payment 
of a debt which it is authorized to contract. No 
decision of the supreme court of the United 
States or of the supreme court of Tennessee has 
so adjudicated; and, in the absence of any con- 
trolling decision to that effect, this court holds 
that the power must be expressly conferred, or 
necessarily implied, from some power given other 
than the bare authority to contract a debt for a 
particular purpose, whether it be a corporate pur- 
pose or not. Public safety requires that the im- 
plications in favor of such power shall not be ex- 
tended beyond the point to which they have al- 
ready gone. Bona fide holders will be protected 

I [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



against the irregular exercise of granted author- 
ity, but the authority itself should not be created 
by judicial decree upon \innecessary implication. 
[Cited in Kelly v. Town of Milan, 21 Fed. 855; 

Norton v. Taxing E^st. of Brownsville, 30 

Fed, 102.] 

5. Where a bond upon its face promises to pay 
a sum of money to a railroad company "upon 
the express condition, however, that said railroad 
shall be constructed to the town of Dyersburg^ 
Tennessee, and have a depot of said railroad lo- 
cated witnin half a mile of the court house in 
said town," it is a condition precedent to the pay- 
ment of the money, and not a mere covenant of 
the railroad company to so construct the road, 
for the breach of which compensation in damages 
is the remedy. No holder of the coupons can re- 
cover on them without showing either thfe per- 
formance or a readiness to perform the condition. 
The bond itself charges tie purchaser with notice 
of the condition, and it is he that trusts the rail- 
road company, and not the town. 

6. It is a universal rule of construction of such, 
instruments that the actual intention of the par- 
ties will prevail over that reached by any technic- 
al rules prescribed for ascertaining the inten- 
tion. And, therefore, neither the rule that, if 
part of the money be payable before the cove- 
nant on the other side is to be performed; nor the- 
other rule that, if the promisor has received part 
of the consideration, the covenants shall be 
held to be independent of each otier, will over- 
ride the intention manifested by the contract 
that the railroad should be built before the mon- 
ey can be demanded. These rules have ahvay& 
yielded to a clear manifestation of a different in- 
tention. The rule as to payment by installment 
does not apply to installments of interest, but 
only where tlie principal is so payable. The 
rule as to part performance does not apply where- 
the part unperformed is the essential considera- 
tion. 

7. If no time be specified for the performance 
of the condition to construct the road, the law 
implies a reasonable time. And, when th& 
amendment to the charter of the company of 
January 27, 1870 (chapter 49, § 5), required the 
road to be completed within seven years from 
that date, this will be taken as the time within 
which the condition should be performed, th& 
bonds being dated on the 10th of May, 1873, and 
subsequent to the amendment. 

On the 21st day of March, 1878, in the- 
United States circuit court at Memphis suit 
was brought upon past-due coupons of bonds, 
issued by the town of Dyersburg, of which, 
the following are samples, both of the bonds- 
and coupons: 
"(Coupon $8.75.) 

"The mayor and aldermen of Dyersburg, 
Tenn,, will pay the bearer on the 10th day 
of Nov., 1873, eight dollars and seventy-five- 
cents, being the semi-annual interest due on 
Paducah & Memphis Railroad bond No. 
9654. C. P. Clark, Mayor. 

"W. C. Doyle, Recorder." 
"(Bond No. 9654.) ($250,00.)' 

"The mayor and aldermen of the town of 
Dyersburg, in the state of Tennessee, a cor- 
poration duly chartered 'bj act of the gen- 
eral assembly of the state of Tennessee, by 
the qualified voters of said town, under the- 
provisions of an act of the legislature em- 
powering them so to do, by this bond prom- 
ise to pay to the holder hereof, ten yeai's- 
after the date hereof, the sum of two hun- 
dred and fifty dollars, with interest at seven. 
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per centum per annum from this date, payable 
■semi-annually at the city hall in Dyersbm'g, 
■on presentation of the coupons hereto at- 
tached, to aid in the construction of ^ the 
Padueah & Jlemphis Railroad; upon the 
■express condition, hoTvever, that the said 
railroad shall be constructed to the town of 
Dyersburg, Tennessee, and have a depot of 
•said raih-oad located within half a mile of 
the court house in said town. 

"In testimony whereof, etc., this the 10th 
day of May, 1873. 

"(Seal.) C. P. Clark, Mayor. 

"W. C. Doyle, Recorder." 

The defendant coi-poration filed six pleas 
to the declaration: 

1. The first plea sets out the application 
■of the railroad company for a subscription 
of $50,000 to its capital stock to be paid in 
ten-year coupon bonds, at seven per cent, 
interest, to aid in the construction of the 
road through Dyer county; the passage of 
an ordinance submitting the proposition to 
the voters of the town to subscribe and pay 
for the stock iipon certain conditions, among 
others the following: "The above subscrip- 
tion is made on the condition that the Pa- 
dueah & Memphis Railroad is to be located 
und built to Dyersbm-g, and a depot of said 
road to be located within one-half mile of 
the court house without which condition ac- 
cepted by the said railroad company, this 
subscription to be void and no bonds shall 
be issued; and this condition shall be writ- 
ten or printed if deemed necessary, by the 
mayor on the face of said bonds. The ac- 
ceptance, by the officers of said railroad 
company of any portion of the bonds herein 
authorized to be issued shall bind said com- 
pany fully to the terms and conditions of 
^aid subscription, as set forth in all the sec- 
tions of this ordinance; the ratification of 
this proposition, by the voters at an elec- 
tion; the passage of an ordinance author- 
izing the mayor to subscribe for the stock 
upon the condition imposed by the ordi- 
nance; the application to the company 
to subscribe on the terms and conditions 
mentioned; the acceptance by it of the 
proposition and the spreading on the min- 
utes of the railroad company of the pro- 
ceedings of the board of mayor and alder- 
men of the town at the time of this ac- 
ceptance." The plea then avers that the 
conditions upon which the town was author- 
ized to become a stockholder, have never 
been complied with by the railroad com- 
pany, without which the defendant corpo- 
ration had no authority to issue the bonds, 
and the coupons sued on are not its act and 
deed. 

2. The second plea is a simple plea of non 
-est factum. 

3. The third plea, after setting out the 
same facts as those stated in the first plea, 
4ivers that the bonds had printed on their 
face, the said condition, in the following 
words, to-wit: "Upon the express condition, 



however, that said railroad shall be con- 
structed to the town of Dyersburg, Tennes- 
see, and have a depot located within half a 
mile of the court house in said town;" that 
there was no other or different authority to 
issue the bonds, and no other or different con- 
sideration than that set out in the plea; that 
the bonds were delivered to the plaintiff 
[Thomas Green] or his assignors by the rail- 
road company without the knowledge of or 
consent of the defendant corporation and 
without any authority from it; that at the 
time of said delivery, the company had not 
built its road to Dyersburg, nor located a 
depot within half a mile of the court house, 
nor has it at any time since done so, of all 
which the plaintiff had notice; that the cou- 
pons sued on are the coupons of the said 
bonds and none other; that the stock of 
the company had become worthless and the 
corporation dissolved by the foreclosure of 
a mortgage made by it, and on the purchase 
of its property and franchises by a new 
company; and therefore that the considera- 
tion had wholly failed, of which plaintiff 
had notice. 

4. The fourth plea craves oyer of the cou- 
pons and bonds and sets them out in haec 
verba, and then avers that the defendant 
corporation had never been authorized by 
any law of the general assembly of the 
state of Tennessee, nor by any election of 
the qualified voters of the town to lend its 
aid to said railroad company by the issuance 
of the bonds aforesaid, as required by the 
29th section of article 2 of the constitution 
of the state, of which plaintiff had notice. 

5. The fifth plea craves oyer and sets out 
the bonds and coupons, and avers that the 
whole series of ?oO,000 "bonds was delivered 
to the raihroad company on the express con- 
dition that they were not to be negotiated, 
nor to become due and payable, except upon 
the express condition that the railroad 
should be constructed to the town of Dyers- 
burg and a depot located within half a mile 
of the court house, and avers that this never 
has been done. 

6. The sixth plea avers that the defendant 
corporation did not undertake and promise 
in manner and form, etc.; to which plaintiff 
has joined issue. 

The plaintiff demurs to the first five pleas, 
and assigns the following grounds: 

1. To the first plea, that the conditions 
mentioned, that the railroad should be built 
to Dyersburg, and its depot located within 
half a mile of the court house, were not con- 
ditions the execution -or performance of 
which were precedent to the issuance of the 
bonds, nor to the liability of the defendant on 
them, but only a condition that the company 
should accept the terms of the subscription 
by agreeJug to build the road to the town 
and locate the depot within half a mile of 
the court house. 

2. To the second plea, that being a plea 
of non est factum it is not sworn to. 
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3. To the third plea: First, the same 
ground of demurrer as that taken to the first 
plea, as above stated, viz., that the plea 
shows that the company accepted the terms 
of the subscription which was the only con- 
dition precedent to the issuance of the bonds 
as shown by the plea; second, that -the plea 
is double in pleading a want of compliance 
with an alleged condition precedent, and at 
the same time a failure of consideration; 
third, that on the averments of the plea it- 
self the plaintiff is shown to be an innocent 
purchaser for value without notice. 

4. To the fourth plea: That on the face of 
the plea it is shown that an election was 
held, and that the legislature of Tennessee 
had by law authorized the bonds to be is- 
sued. 

5. To the fifth plea: That it appears by 
the plea that the plaintiff was an innocent 
purchaser for value without notice. 

The charter of the railroad company au- 
thorizes corporations, cities and counties to 
subscribe stock, but contains no authority 
for municipal corporations to issue bonds un- 
less it is implied from the power to sub- 
scribe. Chapter 42, § 30; Acts 1858, p. 79. 
The general railroad subscription laws, au- 
thorizing all counties and incorporated towns 
to subscribe for stock, contains no express 
power to issue bonds in payment of such sub- 
scriptions, but requires the levy of a tax to 
meet the installments of subscription, as 
made, and directs the tax collector, as fast 
as he makes collections, to pay the amounts 
over to the company. And to meet unex- 
pected contingencies, the corporation may 
anticipate the collection of the railroad fax 
by issuing warrants bearing six per cent, in- 
terest, payable at such times as may be de- 
sired by the railroad company, the warrants 
to be received in payment of the stock. 
Thomp. & S. Code, §§ 1142-1163. By an act 
of March 13, 1868 (chapter 72, § 4), section 
1148 of the Code was amended by adding to 
it the words "and shall issue the bonds when 
called for;" and by an act (found among 
the Private Acts) of December 9, 1868 (chap- 
ter 11, § 26), said section 1148 was subse- 
quently and further amended by omitting 
the words "and shall issue the bonds when 
called for," thereby leaving the section as it 
was before the amendment of March 13, 
1866, except as to matter not pertinent here. 
By section 29, art 2, of the constitution of 
1870, which went into effect May 5 of that 
year, is is ordained that "tlie credit of no 
county, city or town shall be given or loaned 
to or in aid of any person, company, associa- 
tion or corporation, except upon an election 
to be first held by the qualified voters of 
such county, city or town, and the assent of 
three-fourths of the votes cast at said elec- 
tion. Nor shall any county, city or town be- 
come a stockholder with others in any com- 
pany, association or corporation except upon 
a like election and the assent of a like ma- 
jority." The act of January 23, 1871, entitled 
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"An act to enforce section 29, article II., of 
the constitution," c. 50 (Thomp. & S. Code, 
§ 491a), enacts that the Counties and incorpo- 
rated towns in the state may impose taxes 
for county and corporate purposes upon the 
conditions named therein, one of which is— 
"Second: The credit of no county, city or 
town shall be given or loaned to or in aid of 
any person, company, association or corpora- 
tion, except, first, upon the consent of a ma- 
jority of * * * the board of mayor and 
aldermen * * * of such city or town, and 
upon an election afterwards held by the qual- 
ified voters of said * * * city or town, 
and the assent of three-fourths of the votes 
cast at said election; * * * and if the as- 
sent of three-fourths of the voters of such 
* * * city or town is had, then the * * * 
board of mayor and aldermen * * * shall 
have full power to make and execute all 
necessary orders, bonds, and payments in or- 
der to ean-y out such loan or credit voted for 
as prescribed in this act; nor shall any cotm- 
ty, city or town become a stockholder with 
others in any company, association or corpo- 
ration, except upon a like election and the 
assent of a like majority as prescribed in 
this act." By the act of February 26, 1869, 
c. 59, § 20 [Acts Tenn. 1868-69, p. 311], it 
was enacted "that it shall be lawful for the 
town of Dyersburg to make a corporate sub- 
scription to the capital stock of the Missis- 
sippi River Railroad Company (afterwards 
the Paducah & Memphis Railroad Company) 
not to exceed fifty thousand dollars in 
amount, payable in not exceeding four years, 
by annual assessments levied by the board 
of trustees of said town, and collected as 
other moneys are, and bonds of the town 
may be issued in anticipation of such collec- 
tions, collected for town purposes," with- a 
proviso that there shall be a previous elec- 
tion, and the subscriptions authorized by a 
majority vote. By the act of February 8, 

1870, c. 55, § 18 [Acts Tenn. 1869-70, p. 363], 
relating to the subscription of Haywood and 
Dyer counties to the Brownsville & Ohio, 
and to the Mississippi River Railroad Com- 
panies, it was enacted: "That stock which 
had been subscribed, or may hereafter be 
subscribed by any county, city or incoi-pora- 
tion to said railroad companies, may be pay- 
able in six annual payments; and it shall 
be lawful for county coturts and the corpo- 
rate authorities of any city or town, making 
such subscription, to issue short bonds, bear- 
ing interest at the rate of six per centum per 
annum, to said railroad companies in antici- 
pation of the collection of annual levies, if 
thereby the construction of the roads can be 
facilitated." By the act of December 16, 

1871, c. 122 [Acts Tenn. 1871, p. 133], where 
an election previously held, had authorized 
a subscription to the capital stock by as 
much as three-fourths of the qualified voters, 
so that the election would be within the con- 
stitutional requirement as to the number of 
votes to authorize a subscription, "such sub- 
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scription shall be deemed a valid and legal 
subscription," not\^•ithstanding the same was 
in excess of tbe am'oimt authorized by the 
Code, § 1142 et seq.; tliis act also allowed a 
new vote to be taken in case of doubt And 
by the act of December 15, 1871, c. 129 [Acts 
Tenn. 1871, p. 142], these sections of the Code 
wei'e still further repealed and modified as 
to the restrictions on the amount of subscrij)- 
tions authorized, but neither of these acts 
autliorize in terms any bonds to be issued. 
The averments in the pleadings do not show 
that anything was done under the special 
act of February 26, 1809 (chapter 59, § 20), 
but it is stated in argument and does appear 
by the record of the proceedings of tlie town, 
which is referred to in the pleas, that on the 
12 th day of September, 1871, an election was 
held authorizing a subscription to this rail- 
road company of $50,000, which "was held" 
to be illegal because excessive in amount; 
but it does not appear by said record of town 
proceedings that tlie subscription voted on 
that day was to be paid in bonds. This ap- 
pears to be the fact, however, as to the elec- 
tion of July 5, 1872, on the result of which 
these bonds were in fact issued. 

Humes & Poston and J, P. Jleux, for plain- 
tiff. 
Harris, SIcKisick & Turley, for defendant. 

HAMMOND, District Judge. Some of the 
grounds of this demurrer, as stated, are 
rather in the nature of replications, but I 
shall treat it as raising the questions made 
in the argument. 

The first question is, as to the power of the 
town to issue these bonds. The supreme 
court have declared that "a municipal cor- 
poration cannot issue bonds in aid of extra- 
neous objects without legislative authority, 
of which all persons dealing with such bouds 
must take notice at their peril." Town of 
South Ottawa v. Perkins, 94 U. S. 260-262. 
And they are equally invalid in the hands of 
innocent purchasers. Marsh v. Fulton Co., 10 
Wall. [77 U. S.] 676. The argument of the de- 
fendant's counsel denying the legislative au- 
thority to issue these bonds is based upon a 
distinction between paying for a subscription 
to the capital stock of the railroad company 
by levying taxes and paying the money, and 
issuing bonds in payment of the subscription; 
and it is contended that there being no ex- 
press power gi-anted to issue bonds in pay- 
ment of subscription to stock, none will be 
implied; and the case of Police Jury v. Brit- 
ton, 15 Wall. [82 U. S.] 566, and the cases 
cited in Dill. Mun. Corp. § 407, and note, and 
Folsom V. School Dist. [91 111. 402], are re- 
lied on. The plaintifiC contends that the stat- 
utes referred to in the statement of the case, 
confer express power to issue these bonds, 
and, if not, then that the power is a necessary 
implication from the authority given to make 
the subscription to the capital stock of the 
railroad company. 



The act of March 13, ISGS, amending the 
Code, would undoubtedly have been sufficient 
to support these bonds, if it had not been sub- 
sequently modified by the act of December 
9, 1868 (chapter 11, § 26). The act of Decem- 
ber 16, 1871, does not confer any new power, 
or enlarge thetpowers of the town in the mat- 
ter of issuing bonds. It clearly contemplates 
subscription under the Code, § 1142 et seq., 
and only removes the restrictions there found 
as to the amount allowed to be subscribed 
by the town. The recital in the record of 
the town proceedings referring to the election 
of September, 1871, and the act of December 
16, 1871, authorizing them to re-vote the sub- 
scription, shows conclusively that the town 
authorities supposed that they were making 
this subscription under the provisions of the 
Code, § 1142 et seq., as modified by the spe- 
cial acts relating to this particular town, as 
no doubt they were. Neither is there any- 
thing in the act of December 15, 1871 (chap- 
ter 129), which confers on this town the pow- 
er to issue these bonds, nor anything from 
which such power may be implied. 
" The act of February 26, 1869 (chapter 59, § 
20), as modified by the act of February 8, 
1870 (chapter 55, § 18), unquestionably au- 
thorizes the town to issue short bonds, what- 
ever that may mean, bearing six per cent, 
interest, "in anticipation of the collection of 
the annual levies." By the very terms of 
these acts the subscription is payable in four 
or six years, and I think the proper construc- 
tion is, that the bonds shall not be longer 
running to maturity than the time within 
which the subscription is payable. The bonds 
are only to anticipate the annual collections 
of taxes to pay the subscription, which must 
all be paid "in not exceeding" four or six 
years. The legislature did not contemplate 
that the people should be burdened with a 
long debt, bearing interest from date, when 
the statute required that the taxes to pay the 
subscription should be levied and paid with- 
in a time specified in the act itself. If bonds 
were issued under the power conferred by 
these statutes, necessarily they must be paya- 
ble when the taxes levied to pay them are 
collected, for it is not to be supposed that 
the town would be required to levy and col- 
lect the taxes and keep them in the treasury 
idle to meet bonds maturing years after the 
collections are made. It is not like the case 
of State V. Anderson Co., Sup. Ct. Tenn. 1874, 
at Knoxville [8 Baxt. 249], where the statute 
authorized thirty years' bonds to be issued, 
and the county in exact compliance with the 
statute issued bonds for that time, but upon 
a vote of the people proposing to pay the 
subscription in six annual installments. At 
the time the vote was taken in that ease, the 
statute made no other requirement as to the 
time of payment than that not more than 
thirty-three and one-third per cent, of the 
subscription should be collected in one year. 
Act 1852, c, 117, § 8 [Acts Tenn. 1851-52, p. 
163], Code, § 1154. Here the requirement of 
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tlie statute was that the amount should he 
paid in six years. There a subsequent stat- 
ute varied the terms which the vote had fix- 
ed; here the vote varies the terms which the 
statute has fixed. Nor is this like the case 
of Louisville & N. K. Go. v. Davidson Co., 1 
Sneed, 638, where it was held that the act of 
1852 did not prohibit the county from making 
more than three installments. A comparison 
of section 8, c 117, of the act of 1852, with 
section 20, c. 59, of the act of 1869, and with 
section 18, c. 55, of the act of 1870, shows 
that while, under the act of 1852, there was 
no other restriction tlian that the time was 
not to he less than three years, under the 
two latter acts the time fixed is "not exceed- 
ing" six years. This is the necessary con- 
struction of the two acts of 1869 and 1870 
taken together, even if it he admitted that the 
iiet of 1870,. applying to "any city or incorpo- 
ration" was intended to modify the special 
act of 1869 applying only to the town of 
Dyersburg. In this view the departure from 
thesp acts cannot be regarded as falling with- 
in the fourth resolution of the court in Louis- 
ville & N. R. Co. V. Davidson Co., supra. 
The principle of directory statutes cannot be 
applied here, and the authority conferred 
must be pursued in its material requirements. 
Winston v. Tennessee & P. E. Co., 1 Baxt. 61. 
Besides these acts only allowed six per 
cent interest, and the bonds here bear seven 
per cent. This cannot be a change within 
the discretion of the town to make— it is an 
additional burden, not a beneficial modifica- 
tion of the requirements of the statute. I 
am not unmindful of the conventional inter- 
est act of February 23, 1870, c. 69 [Laws 
Tenn. 1870, p. 87], allowing an Increase by 
contract to any rate, not greater than ten 
per cent It will be observed that the first 
of these Dyersburg acts fixed no rate of in- 
terest for the bonds, and the second, limiting 
the rate to six per cent, was passed only a 
few days before the conventional rate of in- 
terest act just referred to, the latter being a 
general public law and the former a special 
private act I do not think, under the gen- 
eral law, the town could enlarge the rate of 
interest It was a municipal corporation act- 
ing under a special grant of power which 
.could not be exceeded. The result is that 
these bonds, being for a longer time and 
greater rate of interest than allowed under 
these two acts, cannot be supported by them. 
Bell V. Mobile & O. R. Co., 4 Wall. [71 U. S.] 
598; New Albany v. Burke, 11 Wall. [78 U. S.] 
96. The case does not com© within the case 
of Township of Rock Creek v. Strong, 96 IT. 
S. 271, and Commissioners of Marion Co. v. 
Clark, 94 U. S. 278, where there was a sub- 
stantial compliance with the legislative re- 
quirement Dill. Mun. Corp. § 414. It may 
be that if the bonds had been issued accord- 
ing to the terms of the act they would be 
valid pro tanto for six per cent interest as 
ruled in City of Quincy v. Warfield, 25 111. 
317; but in the exercise of these special 



powers to impose the burdens of taxation 
upon a community, corporations should be 
held to a strict exercise of them, particu- 
larly in view of the peril to which the com- 
mimity is subject by a fraudulent use of such 
powers. Any purchaser of these bonds in 
looking to these statutes would see at once 
that the bonds were not such as the statutes 
contemplated. Marsh v. Fulton Co., supra. 

The remaining claim for express power to 
issue these bonds is based on the act of Jan- 
uary 23, 1871, c. 50 (Code, § 491a). It is ar- 
gued for the plaintifE that the last clause of 
the second sub-section of section 1 of that 
act authorizes a town to subscribe for stock, 
and that the clause, immediately preceding, 
authorizes the board of mayor and aldermen 
to issue bonds in payment It is manifest, 
however, that this construction is strained 
and wholly unauthorized by either the gram- 
matical structure of the section or by any 
natural interpretation of it The section fol- 
lows identically the language of the consti- 
tution in its restrictive clauses, and it is 
evident that both intend to indicate two 
corporate methods of giving aid to other per- 
sons or corporations; one of these methods — 
that of becoming a stockholder in a company 
—had been, so far as relates to encourage- 
ment of railroad building by stock subscrip- 
tions, regulated by a general law, since the 
act of January 22, 1852 (chapter 117) ; often, 
however, modified by special acts in particu- 
lar cases (section 1142 et seq.), the other 
method, that of giving or lending the credit 
of the city or town, had never been the sub- 
ject of any general statute, and was always 
regulated by special acts in particular cases. 
The tn'o methods are entirely distinct in their 
nature and essential ingredients. Louisville 
& N. R. Co. V. State, 8 Heisk. 663, and 
cases cited arguendo, p. 667. It happens that 
as to railroad building, they both aid and 
encourage it; but the constitution and the 
act apply to all corporate contracts within 
the scope of "corporate purposes" and to 
none other. Neither confers any authority 
either to lend credit or subscribe stock. But 
if the authority exists elsewhere this act reg- 
ulates its exercise according to the constitu- 
tion and designates the county court or the 
board of mayor and aldermen as the agents 
who shall issue the bonds when credit is 
lent or given. The validity of these railroad 
bonds and subscriptions all depend on the 
construction given by the supreme court to 
the old constitution, that the promotion of 
railroads is a legitimate "corporate purpose," 
and not upon any legislative power to au- 
thorize corporations to engage' in extraneous 
enterprises. Niehol v. Mayor, etc., of Nash- 
ville, 9 Humph. 251; Louisville & N, R. Co, 
V. Davidson Co., supra. 

Interpreting the constitutional restrictions 
of 1870 and this act passed to enforce them 
by the previous legislative and judicial deci- 
sions, this giving or lending the credit of a 
county, city or town to some other person, 
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company, association or corporation means 
supporting the credit of such other person, 
etc., hy guaranties, indorsements or contracts 
of like character, and possibly donations or 
loans in aid of the enterprise, which must be 
a corporate purpose. Dill. Mun. Corp. § 393; 
Nichol V. ilayor, etc., of Nashville, 9 Humph. 
251, and cases cited in Cooper's edition; 
Louisville & N. R. Co. v. Davidson Co., supra. 
The credit cannot be given or lent nor the 
subscription be made upon the authority of 
this act, for it confers none. It regulates in 
certain respects the general subject, and har- 
monizes all the statutes with the constitution. 
When the corporation subscribes for stock, 
it must follow the general law on that sub- 
ject, or some special law provided for it. 
The only effect of this act, or the constitu- 
tional provision referred to in it on the gen- 
eral law— and it so affects all special laws 
as well— is to abrogate all provisions allow- 
ing the subscription for stock to be made on 
less than a three-fourths vote of the qualified 
electors, voting at the election in favor of it 
In all other respects the statutes authorizing 
subscriptions remain as they were before 
this act was passed, I am, therefore, of 
opinion that there is no express authority 
given by any statute to the town of Dyers- 
burg to issue these bonds. 

It is insisted by the plaintiff that there is 
a power to pay the subscription in bonds to 
be implied from the authority to make the 
subscription, whether we look to the author- 
ity as contained in the railroad charter or to 
the general law authorizing such subscrip- 
tions. The authorities on this question are 
conflicting. Dill. Mun. Corp. §§ S3, 106; Dill. 
Mun. Bonds, § 62; Daniel^ Neg. Inst §§ 1530, 
1532, 1533. I do not think there is any case 
decided by the supreme comrt of the United 
States which supports such an implied power 
under a general law containing the restric- 
tions found in these Tennessee statutes. 
Code, §§ 1142-1165. And where the mode of 
payment is pointed out as is done here, I 
liold that any other mode is excluded, and 
that a bare power to subscribe for stock does 
not imply a power to pay for it in negotiable 
bonds issued to the railroad company on such 
terms as the parties may agree upon. Tnfe 
intimation in Hitchcock v. Galveston, 96 IT. 
S. 341, if it does not militate against such an 
implied power is the latest indication in 
favor of it, but I find no decision of that court 
sustaining it In Seybert v. Pittsbm-g, 1 
Wall. [68 U. S.] 272, the implication was 
upon an act authorizing a subscription "as 
fully as any individual," and in Meyer v. 
Muscatine, Id. 384, the implication was upon 
a power "to bon-ow money," coupled with a 
general law authorizing railroads "receiving 
bonds of any city" to sell them at a discount 
Id. 221. In Rogers v. Burlington, 3 Wall. 
[70 U. S.] 634, and Mitchell v. Burlington, 4 
Wall. [71 U. S.] 270, the implication was upon 
a power "to borrow money for any public 
purpose," and in Smith Co. v. Sac, 11 Wall. 



[78 U. S.] 139-156, the statement of the prop- 
osition appears in the dissenting opinion only,, 
the case being decided on other grounds. In* 
Lynde v. Winnebago Co., 16 Wall. [83 U. S,], 
6, the implication was upon a statutory powei 
to borrow money. In the Tennessee statutes, 
now under consideration, there is no power 
given to borrow money, nor to subscribe for 
stock as fully as an individual. On the con- 
trary, the subscription for stock is regulated 
by a statute prescribing the mode of pay- 
ment The power to borrow money will uut 
be implied. Mayor v. Eay, 19 Wall. [60 U. 
S.] 468, 475. It may be doubted if any case 
hereafter will extend this implication of 
power to issue bonds any further than it has 
already gone. 2 Daniel, Neg. Inst. §§ 1523, 
1532; Dill. Mun. Bonds, § 6. 

The legislative construction in Tennessee is 
against any such implied power; and ever 
since tlie act of January 22, 1852, granting 
power to subsci'ibe stock as therein specified, 
it has been the constant pinctice to confer 
express power to issue bonds to pay for stock 
subscriptions whenever thought advisable, as 
was done by the act of December 30, 1853, 
amending the general act of January 22, 1832, 
to allow Sumner county to pay her subscrip- 
tions. Louisville &, N. R. Co. v. Davidson 
Co., 1 Sneed, 661. Very many such acts have 
been passed, and as we have seen, there is 
special legislation as to Dyersburg. This 
would seem to exclude any legislative sanc- 
tion of the doctrine of an implied powe^ 
based on the general authority given to make 
these subscriptions. It is said by the su- 
preme court of Tennessee in Moss v. Harpeth 
Academy, 7 Heisk. 283, of a private corpora- 
tion, that there is an implied power to borrow 
money to carry out the pm'poses of its organ- 
ization, and it is shown by a note to that case, 
that other courts have applied this doctrine 
to municipal corporations, notably the case of 
State v. Pinto, 7 Ohio St 35S, cited by coun- 
sel here. And see, also, Dill. Mun. Corp. §§ 
106, 107, and notes, and § 407. 

There seems to me to be a vast distinction 
between using private funds, and implying 
this power to borrow money upon negotiable 
bonds against a body of people who have 
organized a municipal corporation with lim- 
ited powers of taxation for special purposes. 
Yet, the supreme court of Tennessee have said 
in the case of Adams v. Memphis & L. R. 
Co., 2 Cold. 645-650, -that there is an implied 
power to boiTow money for corporation pur- 
poses belonging to municipal corporations. 
And, relying upon the settled doctrine in Ten- 
nessee that railroad building is a corporate 
purpose, the learned counsel for plaintiff 
presses with great earnestness the doctrines of 
that case. We ai-e asked, upon its authority, 
to imply a power to borrow money for this 
corporate purpose, and then again to imply 
from the power to boiTow money the power 
to issue negotiable bonds. In Nashville v. 
Ray, 19 Wall. [60 TJ. S.] 479, it is said that 
this declaration of the supreme court of Tea- 



[10 Fed. Cas. page llOo] 



(Case No. 5,756) GREEN 



nessee in Adams v. Memphis & L. R. Co., 
supra, Tvas not necessai*y to tlie decision of 
the case, as it clearly was not. The case of 
Nichol V. Mayor, etc., of Nashville, supra, 
does not support the implied power to issue 
honds where authority to subscribe stock is 
given under a statute appointing th^ mode of 
payment In that case there was express 
power to issue the bonds, and even if it had 
been necessary to their support to rely on any 
implication of power, the charter of the rail- 
road company in that case authorized cor- 
porations to subscribe stock "with all the 
rights of any other stockholder." This is di- 
rectly within the case of Seybert v. Pittsburg, 
supra, where the words were "as fully as 
any individual." Here there are no such 
words, either in the railroad charter or in the 
act of 1852, under which this town acted. 
There are decided expressions in the case 
(pages 262, 2G3) in favor of powers by con- 
struction, but confessedly they did not arise, 
and we have the authority of the same court 
for saying that "the reasoning, illustrations 
or references contained in the opinion of a 
court are not authority, not precedent, but 
only the points in judgment arising in the 
particular case before the court." Louisviiia 
& N. R. Co. V. Davidson Co., supra. The 
case of State v. Anderson Co., supra, is 
much relied on by plaintiff. This is also a 
case in which there was express power to 
issue the bonds, and they were issued in 
exact conformity to the statute. There is a 
very strong expression in the opinion in this 
case in favor of the incidental right to issue 
bonds or other commercial evidence of debt, 
wherever the power to contract is given, but 
it is manifest that the case is not an adjudi- 
cation on the point, and it could not have 
been, for there was no want of a positive 
gi*ant of power to issue the bonds, and the 
decision is put upon that ground. I am un- 
willing to adjudicate in the abs3nce of a 
controlling authority that a municipal cor- 
poration has power to issue coupon bonds in 
payment of any debt it is authorized to con- 
tract No case that I have found decided, 
eitlier by the United States supreme court oi; 
the supreme court of Tennessee, has gone 
that far as an adjudication. And after a 
most patient and deliberate examination of 
the subject, I am of the opinion that the de- 
fendant corporation had no power to issue 
these bonds to be implied from the authority 
to subscribe stock. This judgment is sup- 
ported by the reasoning in the case of Gause 
V. Clarksville [Case No. 5,276], where the 
question is examined by Judges Dillon and 
Treat upon authority and principle. The 
opinion of one of the learned judges in that 
case, as shown in the second division of the 
opinion, would seem to be against the views 
here expressed, but I think there is here in 
Tennessee no universal practice to issue 
bonds without special authority, as in Mis- 
souri, in payment of stock -subscriptions. 
And I have endeavored to show that the 
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United States supreme court have not yet 
decided in favor of any such implication of 
power. Until it decides the point, I cannot 
yield my own strong convictions against the 
doctrine, acquired by this investigation. 

I have also considered the other question, 
raised by the pleadings, as to the efEect of 
the condition mentioned in the face of the 
bond. These coupons not containing on 
their face the condition expressed in the 
bonds, unless the reference to the number of 
the bond is to be so taken, the first ques- 
tion argued is, whether they are affected by 
the recital in the bond? If this can be re- 
garded as an open question since the case 
of McClure v. Township of Oxford, 94 U. S. 
429, It is not raised by the demurrer. Harsh- 
man V. Bates Co., 92 U. S. 569. The third, 
fourth and fifth pleas aver that the plaintifE 
had notice of the condition and its breach. 
He may have had such notice otherwise 
than by the expression of this condition on 
the face of the bond. The demurrer admits, 
this averment of notice, and the only ques- 
tion is, whether tiie facts stated constitute 
a defense. It is not denied by the plaintiff 
that, if this be a condition precedent to the 
payment of the bonds, they are not negotia- 
ble and are subject to all the defenses which 
could have been made against them in the 
hands of the original holder. Indeed, as the 
pleas charge notice of the failure to comply 
with the contract on the part of the railroad 
company, the case must be treated as if the 
railroad company itself were the plaintiff. 
So many decisions have been made upon the 
vexed question of what are, and what are 
not, dependent, covenants, that being irrecon- 
cilable 'O'ith one another, ithey rather per- 
plex than aid the judgment in determining 
a given case. That the intent of the parties 
is to control is a universal rule. Officer v. 
Sims, 2 Heisk. 501; Grant v. Johnson, 3 N. 
T. 217, 255. The intention is to be ascer- 
tained from the contract; there is nothing 
technical in it The parties have a right to 
make their agreements dependent or inde- 
pendent, and as they make them the courts 
are bound to enforce them. Commissioners 
of Clermont Co. v. Robb, 5 Ohio, 491. Where 
parties have made an express conti"act none 
can be implied, is an axiom in the law par- 
ticularly applicable to this subject Cutter 
V. Powell, 2 Smith, Lead. Cas. 1; Hudson 
Canal Co. v. Pennsylvania Coal Co., 8 Wall. 
[75 U. S.] 276. In the notes to Pordage v. 
Cole, 1 Saund. 319, 320a, Sergeant Williams 
has deduced from the cases certain rules for 
ascertaining the intention, which have all 
the force of judicial decision because they 
have been referred to and adopted by almost 
every court considering the subject from that 
day to this. But in the application of these 
rules the courts have great difficulties, and 
there is no subject in our jurisjprudence more 
beset with conflicting decisions. The diffi- 
culty is determining whether one promise be 
the consideration for another, or whether the 
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performance and not the mere promise be 
the consideration. As in this case, was the 
construction of the raih'oad to Dyersburg or 
the undertaking of the company to construct 
it to that place the consideration of these 
bonds? It is said that this is to be deter- 
mined by the intention and meaning of the 
parties as shown in the face of the instru- 
ment, and by the application of common 
sense to each particular ease. Chit Cent. 
(11th Ed.) 1082; Stavers v. Curling, 3 Bing. 
N. C. 355; Taylor v. Mason, 9 Wheat. [22 
U. S.] 327, The court will not confine itself 
to particular expressions but will collect the 
intention from the whole instrument. Ohit 
Cont 122. And every part must have its 
effect. Id.; Henschel v. Mahler, 3 Denio, 
42-i, 431; Hey wood v. Pen-in, 10 Pick. 228. 
Where there are mutual covenants or acts 
they are construed to be dependent, unless* 
a contrary intention appears, and there is 
good sense as well as practical convenience 
in the rule. McNeill v. Magee [Case No. 
8,915]. The supreme court of the United 
States have said that although manj"- nice 
distinctions are to be found in the books up- 
on the question "whether the covenants or 
promises of the respective parties to the con- 
tract are to be considered independent or 
dependent; yet, it is evident the inclination 
of courts has sti-ongly favored the latter con- 
struction, as being obviously the most just 
The seller ought not to be compelled to part 
with his property without receiving the con- 
sideration; nor the purchaser to part with 
his money without an equitable return." 
Bank of Columbia v, Hagner, 1 Pet. [26 U. 
S.] 455, 465. This is said in a case of ven- 
dor and vendee of an estate, but it applies 
as well to all contracts. It is undoubtedly 
true that in cases involving the forfeiture of 
estates, and perhaps in ordinary commercial 
contracts, where the language of an agree- 
ment can be resolved into a covenant, the 
judicial inclination is to so construe it. And 
where a partj' has another remedy for an 
injury inflicted by the non-performance of 
a condition, which may be compensated in 
pecuniary damages, ne will be remitted to 
that remedy. Paschall v. Passmore, 15 Pa. 
St. 295, 307, The reason of this distinction 
is stated to be that the other consideration 
prevents the court from dealing out justice 
to the parties according to the equities of 
the case. Front Street, M. & O, R. Co, v. 
Butler, 50 Cal. 575. But this doctrine apper- 
tains rather to courts of equity than those 
of law, and can never be invoked to destroy 
the clear intention of the parties, and where 
the enforcement of the rule would operate 
to inflict injustice on the other side. In a 
case like this there can be no compensation 
in damages. How could this town be com- 
pensated in damages by a failure to build a 
railroad to it? Nothing less than money 
enough to build the entire road from Padu- 
cah to Memphis would answer as compensa- 
tion, in case of total failure to build it. The 



object of this subscription was to secure the 
road to that town, and whatever they may 
have technically expressed by their contract 
I have no doubt they intended to secure the 
construction of this road by making their 
contribution dependent upon the perform- 
ance of the condition, and did not intend to 
rely upon any mere covenant on the part of 
the railroad company secured against a 
breach by an action for damages. Where 
the acts stipulated to be done are to be done 
at different times the stipulations are to be 
construed as independent of each other. 
Goldsborough v. Orr, 8 Wheat [21 U. S.] 217. 
This rule is not inflexible but yields wholly 
or in part to the intention of the parties, and 
the good sense and equity of the case. Cun- 
ningham V. Morrell, 10 Johns. 203, and cases 
cited in note to Wilks v. Smith, 10 Mees. & 
W. 360, by Hare & Wallace. A more prac- 
tical test for all cases is. whether the defend- 
ant reasonably appears to have looked to the 
plaintiffs covenant, or to its performance as 
the consideration and condition of his being 
bound. Id, Here, however, no time is fixed 
for building this railroad to Dyersburg. The 
law implies that a reasonable time was in- 
tended to be given. Chit. Cont 1002; Davis 
V. Gi-ay, 16 Wall. [83 U. S.] 204, 231; Cock 
V. Taylor, 2 Tenn. [Overt.] 49. The act of 
January 27, 1870 (chapter 49, § 5), allowed 
seven years from the date of the act for the 
completion of the road. The bonds being is- 
sued subsequent to that amendment the par- 
ties are supposed to have contracted with 
reference to it, and this fixes the time with- 
in which this condition should have been 
performed, and it had expired when this suit 
Avas brought, and about six years before this 
money was payable; so that the rule oper- 
ates the other way, unless the fact that some 
of the coupons fell due prior to that time, 
changes it The town may have been willing 
to pay the coupons falling due prior to the 
date designated by statute as the time for 
the completion of the road; relying upon the 
security which the condition gave as to the 
remainder. They could make this contract 
if they chose, and we have seen that the rule 
yields to the actual intention. 

There are some cases which hold that, if 
part of the money be payable before the act 
is to be done by tiie other side, tlie respective 
promises are independent as to the install- 
ments of interest; but these cases have, in 
tlieir peculiar facts, furnished other evidences 
of such intention, such as delivery of posses- 
sion of the thing sold. Generally, however, 
the cases have been those where the princi- 
pal money was payable in installments. 
Wilks V, Smith, 10 3Iees. & W, 355; Mattock 
V, Kinglake, 10 Adol, & E. 50; Dicker v. 
Jackson, 60 E. C. L. 103; Edgar v. Boies, 
11 Serg. & E. 445; Chit Cont 1082, and 
cases. It was held in Loan Ass'n v, Topeka, 
20 Wall, 656, that the mere payment of in- 
terest would not work an estoppel, and I 
think tlie application of this rule of part pay- 
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ments to installments of interest, aside from 
other controlling circumstances is a perver- 
sion of the rule itself, and often would oper- 
ate to defeat the intention. It should only 
be applied where the mode of payment of the 
pi'lucipal money indicates that the parties 
could have had no other intention than that 
the promises should he independent Gardin- 
er V. Corson, 15 Mass. 500, shows that annual 
payments of interest do not bring the case 
within the rule of payment by installments. 
The plaintiff here also relies on the rule that 
where an essential part of the consideration 
has been paid, the party receiving it will not 
be allowed to defeat a recovery against him 
because some remaining portion of the whole 
consideration remains unperformed, the argu- 
ment being, that the town has received the 
stock of the railroad company for which it 
subscribed, and because the whole considera- 
tion has not been received it cannot refuse 
payment Chit Cont 1092. This question 
might become important if the railroad com- 
pany were in a condition to tender perform- 
ance of its undertaking, but the pleas aver 
that it has been foreclosed and its property 
and franchises sold under, a mortgage. If a 
party has disabled itself from fulfilling the 
contract, there is already a breach, and the 
contract Is at an end. Chit Cont 1079-lv34. 
And the non-performance of one part of a 
contract is not excused by showing pei'form- 
ance of another part Id. 1079. Cutter v. 
Powell, 2 Smith, Lead. Cas. 1, and notes, is 
a case that discusses this docti'ine; and it 
will be found that the rule does not apply 
where the main and essential part of the con- 
sideration remains unperformed. Here, the 
chief consideration was the railroad facilities 
to be acquired by the construction of the 
road to the town. It is well known, that in 
these days, stock in railroad companies, as 
property, is not of much value, and the shares 
are not in this class of cases, any very essen- 
tial part of the consideration. 

The case of Humboldt Tp. v. Long, 92 U. S. 
G42, is not like this case. The bond did not 
show any condition, and therefore the subset 
quent use of the words "upon the perform^ 
ance of this condition" had no force. If the 
bond had said "payable upon express con- 
ditions that the road be constructed through 
the township," it would have been this case, 
but it doe's not so say. In Pendleton Co. v. 
Amy, 13 Wall. [SO U. S.] 305, the condition 
was precedent to the issuance of the bonds, 
and its performance was presumed from the 
recitals in the bonds and the fact of their 
issuance. But here the condition is attached 
to the payment of the money. 

Usually, these bonds are issued in aid of 
the road without Incumbrance as to condi- 
tions, and it would have been better for the 
railroad company had these bonds have been 
so issued. But the parties could attach this 
condition to their contract, and the bonds 
were not valueless if the condition has been 
performed. It was simply a transfer of con- 



fidence in the railroad company from the 
town to the capitalist "who takes the bonds. 
It is he who trusts the railroad company ii 
this case, and not the defendant corporation, 
it was a wise contract on the part of the 
town, and it has taken the precaution to in- 
form persons dealing in the bonds of the fact 
that it had attached the condition to the con- 
tract by this recital. The language of the 
proposition as voted, and the proceedings of 
the town authorities do not indicate any 
other condition than that shown on the face 
of the bond. But if they did, the expression 
in the bond itself is not ambiguous. The 
case of Miller v. Pittsburg & G. R. Co., 40 
Pa. St 237, falls directly within the case of 
a contract for payment before the road was 
to be built, and to build it The principal 
money— the subscription itself— was all due 
two years before the road suspended. Here 
it is deferred for ten years, and the charter 
of the company required the road to be com- 
pleted six years before these bonds were due 
The case of Brooklyn v. Aetna Life Ins. Co. 
[99 TJ. S. 362], decided by the United States 
supreme court,^ October term, 1878, is a clear 
recognition of this defense as a good one. 
And there can be no doubt that if the bonds 
in that case had on their face given notice, 
as in this ease, the plaintifE would have fail- 
ed. The case of Town of Concord v. Ports- 
mouth Sav. Bank, 92 U. S. 625, is directly in 
point in favor of this opinion. There the aci 
of the legislature attached the condition to 
the subscription; here the contract of the 
parties attached it. There the bonds wei'e 
void; here the condition, being broken, the 
bonds became valueless. "The case of Nash- 
ville & N. W. R. Co. V. Jones, 2 Cold. S74, 
is also an authority directly in favor of this 
conclusion. 

The importance of this case demands, and 
has received mj most careful consideration, 
and the defenses set up have raised some of 
the most perplexing questions known to the 
law. This must be my apology for the de- 
lay in deciding it, and the fullness of the 
opinion. Demurrer overruled. 



Case Wo. 5,757. 

GREEN V. FRENCH. SAME v. SMALLEY. 

SAME V. VAN WINKLE. SAiME 

v. GARDINER. 

[4 Ban. & A. 169; i 16 O. G. 215; 2 N. J. Law 
J. 148.] 

Circuit Court, D. New Jersey. March 25, 1879. 

PA.TEKTS— IlTJUSOTIOX TO PREVENT INFRINGE- 
MENT — Laches. 

1. The question of laches, as bearing upon an 
application for a preliminary injunction, dis- 
cussed. 

2. Whether acquiescence can be inferred from 
failure to bring suit against' defendant, during 
the pendency of other suita, against other par- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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ties, to determine tlie patentee's rights under the 
patent, considered. 

3. Wliere the validity of the complainant's pat- 
ent has been established by protracted and ex- 
pensive litigation, and the proof of the infringe- 
ment is clear, the court has no discretion, but is 
bound to grant a preliminary injunction. Gib- 
son V. Van Dresar [Case No. 5,402], cited and 
followed. 
[Oited in Gary v. Lovell Manuf g Co., 24 Fed. 

143; Edison Electric Light Co. v. Beacon 

Vacuum Pump & Electrical Co., 54 Fed. 

679; Coats v. Merrick Thread Co., 149 U. S. 

562, 13 Sup. Ct 970.] 

[This was a bill by Benjamin F. Green 
against Phineas French, William L. Smalley, 
Daniel G. Van Winkle, and William E. 
Gardiner, for the infringement of reissued 
letters patent No. 4,372, granted to N. W. 
Green, May 9, 1871, the original patent, No. 
73,425, having been gi-anted January 14, 
1868.] 

Joseph C. Clayton and A. Q. Keasbey, for 
complainant. 
Van Winkle & Maxon, for defendants. 

NIXON, District Judge. This is an ap- 
plication for a preliminary injunction. The 
validity of the complainant's patent has been 
established by two adjudications— one in the 
Second circuit, in the strongly contested case 
of Andrews v. Carman [Case No. 371], before 
Judge Benedict, and the other in the Eighth 
circuit, in Andrews v. Wright [Id. 382], be- 
fore Judges Dillon and Nelson, the case not 
yet reported. 

The answering affidavits of the defendants 
in this case substantially admit the infringe- 
ments, in fact, although they deny it in words, 
and the only question is, whether there has 
been such an acquiescence of the complainants 
in the use of these wells by the defendants 
as to make it proper for the court to deny 
an interlocutory injunction. The general 
principle of equity jurisprudence which un- 
derlies applications of this sort is, that the 
court will not lend its help, by way of pre- 
liminary injunction, in those eases where it 
appears that the complainant has acquiesced 
in the infringement and tmreasonably delayed 
suit against the infringers. When patentees 
sleep over their rights, without an excuse, 
they must not rely upon the extraordinary 
aid of the court when they awake from 
their slumbers, but must be satisfied with 
such relief as may be afforded by the ordi- 
nary com*se of practice, after final hearing. 

The reissue on which this action is based 
was granted May 9, 1871 [No. 4,372]. With- 
in one year fx-om that date the owners of the 
patent began a suit against an alleged in- 
fringer in the Eastern district of New York, 
which grew into such large proportions that 
three weeks were allowed and taken in the 
final argument, and which resulted, in 1876, 
in a decree sustaining the validity of the 
patent The complainant explained his delay 
in the present case by showing that the suit 
above referred to was regarded by himself 



and many others as a test case, and that he 
had not the pecuniary means to prosecute all 
infringers, nor was he disposed to promote 
litigation by a multiplicity of suits, until the 
vital questions raised by the pleadings and 
evidence in that case were settled by tht- 
decision of a competent tribunal. 

A delay in bringing actions against in- 
fringers, when satisfactorily accounted for, 
is not to be treated as laches. It would be 
a great hardship to require patentees, who 
are generally -poor, to institute legal proceed- 
ings as soon as an infringement was ascer- 
tained or lose the right to the protection 
which an interlocutory injunction affords. 
Judges Nelson and Betts, in Van Hook v. 
Pendleton [Case No. 16,851], lield that the^ 
owner of a patent was not to be charged with 
acquiescence in an infringement because he 
withheld suit during the pendency of other 
suits to determine his rights imder the pat- 
ent They say: "It is contended * * 
that an injunction ought not to be granted, 
on the ground that the plaintiff has acquiesced 
in the use of this machine by the defend- 
ants; that he has known of its use and has 
not interfered to prevent it We do not think 
this objection can prevail. It does not 
satisfactorily appear that the plaintiff knew 
how the defendants' machine was construct- 
ed, or how far it infringed upon his; and, 
if he did know, we do not hold that he for- ' 
felted his right to protection by injunction 
against the infringement, because he did not 
apply sooner. He brought other suits, one 
against one of these defendants, to vindicate 
his rights; and he is not to be charged with 
acquiescence because he proceeded first 
against that which was a more palpable and 
obvioiis violation of his right or because he 
had not brought suit against aU the machines 
which infringe upon it" 

It may be further observed that the af- 
fidavits of the defendants do not disclose the 
fact that tiie complainant has had any knowl- 
edge of the existence of the defendants' 
driven wells. They allege generally, that 
for several years he has had personal in- 
formation and knowledge that various parties 
were engaged in the business or occupation 
of sinliing driven wells in North Plainfield,. 
in the county of Somerset, and that not until 
within the past few weeks has he taken any 
proceedings to restrain any of said parties 
from the sinking of such wells. 

The complainant on the other hand, says, 
that there has been no acquiescence on his 
part except what may be implied from his 
not bringing suits against known infringers; 
that he has warned and cautioned allof whom 
he has heard against the consequences of 
infringement, and demanded the payment of 
the established royalties, before he commen- 
ced prosecutions; that in some cases the par- 
ties have agi-eed to pay the royalties, and 
have thus saved to the complainant and to 
themselves, the expenses of litigation, while, 
in other cases the right of the complainant 



[10 Fed. Cas. page 1109] 



(Case No. 5,7oSa) GK-EEN 



has been, at first, recognized and payment 
promised, and afterwards refused. 

Tlie case falls witliin the principle an- 
nounced by Judge Nelson as governing ihe 
<:ourt in the Second circuit in Gibson v. "Van 
Dresar [Id. 5,402], to wit; tliat the com-t has 
no discretion, but is bound to grant a pre- 
liminai'y injunction where the validity of the 
complainant's patent has been established by 
protracted and expensive litigation, and the 
proof of infringement is clear. 

An injimction is ordered in the above stated 
case, and also in the several suits pending 
against William L. Smalley, Daniel G-. Van 
TVinlde, and William E. Gardiner, until final 
hearing, or further order of the court 

[For other cases involving this patent, see 
note to Andrews v. Denslow, Case No. 372.] 



Case ISTo. 6,758. 

GREEN et al. v. FEY. 

[1 Oranch, 0. 0. 137.] i 

Circuit Court, District of Columbia. July Term, 
1S03. 

ACTIOXS OS JCDGMEJJTS — JUSTICE OP THE PEACE. 

Indebitatus assumpsit lies upon the judgment 
of a justice of the peace. 

Assumpsit [by Green &: English] for the 
amount of two judgments given by a justice 
Of the peace in aiay, 1§01. 

A. B. Woodward offered the warrants and 
judgments in evidence. 

Mr. Baiter, for defendant, objected that the 
action ought to be debt; and that the judg- 
ments are not evidence in assumpsit. 

Mr. Woodward, in reply. The judgments 
are not matter of record, and are good con- 
sideration for assumpsit. 

At December term, 1803, judgment was ren- 
dered for the plaintiff. KIL'jlY, Chief Judge, 
doubting. FITZHUGH, Circuit Judge, con- 
tra. CRANCH, Circuit Judge, clearly for the 
plaintiff. 



GREEN V. GARDINER. See Case No. 5,757. 
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GREEN V. GARDNER et al. 

[5 N. J. Law J. 174; 22 0. G. 683.] 

Circuit Court, D. New Jersey. May 1, 1882. 

Patents— Driven' Wells. ' 

A person who used a driven well for household 
or other purposes on his property Jidjl liable to 
an injunction and accounting; but one who 
boarded with his mother, and contributed to the 
expenses of the family, hdd not liable for the 
use of a well on the premises. 

[This was a bill in equity by Benjamin T. 
Green against William E. Gardner and otli- 
ers for an injunction and an account] 



1 [Reported by Hon. William Granch, Chief 
Jndge.J 



Jos. C. Clayton, for complainant. 
. Wm. B. Maxson and James Buchanan, for 
defendants. 

NIXON, District Judge. The above-nam- 
ed complainant had twenty suits pending in 
the court against alleged independent in- 
fringers of the driven well patent While the 
testimony was being taken for the final hear- 
ing, the solicitors of the respective parties en- 
tered into and filed in the court the following 
stipulations in aU the cases: "(1) this cause 
shall be heard and determined upon the 
proofs, oral, documentary and written, taken 
and to be taken in the similar cause of Green 
V. French [Case No. 5,757], now pending in 
this court Said proofs shall be read and 
considered with the same effect as if proven 
in this cause. (2) This cause shall be ar- 
gued and submitted at the same time as the 
said case of Green v. French. (3) The re- 
spondent may introduce proofs on the ques- 
tion of infringement subject to rebuttal by 
complainant and reply of respondent" Aft- 
er argument and a decree in favor of the 
complainant a final decree, to the form of 
which tile counsel of the defendants made 
no objections, was entered in twelve of the 
cases. The remaining eight were not in the 
same position, inasmuch as testimony had 
been taken under the above stipulation, on 
the question of infringement and the coun- 
sel of the defendants insisted that the com- 
plainant's prima facie case of infringement 
had been fully met and rebutted. The par- 
ties have. agreed that I should take up these 
eases and examine them in the light of ad- 
ditional evidence, and pass a dewee only in 
those cases where the court is satisfied that 
tlie testimony warrants it 

I find the proof to be in the several cases 
as follows: (1) That Chas. E. Austin is not 
the owner of any real estate; that his wife 
has the title for two dwelling houses in 
North . Plainfield, one of which- is now oc- 
cupied by the defendant and his family. It 
has, a driven well in the cellar, which has 
been used by him and his family since the 
occupancy of the house. The other dwelling 
house is unoccupied. It has &,lso a driven 
well in the cellar. The defendant, before^ he 
moved into his present residence, lived there, 
and used the well for the genex'al purposes 
of the family. (2) That Chas. E. Dunham 
lives En rented premises in North Plainfield,, 
in which there is a driven well which is used 
by himself and family; tbat within a few 
years he has been the owner of two proper- 
ties in Plainfield, on which there were driven 
wells; that about five years ago he sold one 
to Capt Rybing, and about three and half 
years ago the other to Mrs. Phineas M. 
French. (3) That Alfred Berry, from 1872 
to 1877, owned a place at the corner of Gregg 
and Somerset streets, on whidi there was a 
driven well, supposed to have been put down 
by A. Sebring, in 1868 or 1SK9; that on the 
premises now occupied by him in North 
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Plainfield, there is a driven well, whieli lie 
moved from under tlie house to the outside, 
and is used by his family, principally for 
washing. (4) That John W, Schenck owned 
property to about two years ago in North 
Plainfield, on which there was a driven well; 
that he has owned none since, but lives on 
premises belonging to his wife, on which 
there is a driven well, used loy Ms family 
for all domestic piirposes. It was put down 
by A. Sebring in 1872. (5) That James T. 
Pierson lives at TVestfield, N. J., and rents 
a storehouse at the corner of Broad and Elm 
sti'eets; be uses a driven well to procure 
water for general purposes in connection 
with his store business. (6) That Wm. E, 
Gardner, in 1876, purchased a property in 
Plainfield, on which there was a driven well, 
that he never personally occupied the premis- 
es, and sold them some months before the 
date of this examination to one John D. Bar- 
tine, Ex'r, for the moi-tgage upon the land; 
that he rented out the property, whilst he 
held it, and when the injunction in the suit 
was served upon him, he removed the pump. 
(7) That Judson O. Brown lives on the 
premises in North Plainfield, on which there 
is a driven well in the kitchen of the house; 
that the property is owned by his wife; that 
before he moved there he rented a house on 
the opposite side of the street, and paid one- 
half of the expenses of putting down a driven 
well, his landlord paying the other half; the 
work done by John Rafferty, and the well 
was used by the defendant, whilst he re- 
mained on the propei*ty. (8) That Russell 
Johnson owned no property in New Jersey; 
that his mother for many years had been the 
owner of a house in North Plainfield, in 
which she lived, and in which there was a 
driven well; that during one or two sum- 
mer seasons he boarded with bis mother, 
furnishing, in connection with Ms brother, 
Andrew W. Johnson, the expenses of the 
table, in consideration for then: board. 

In view of the foregoing facts, I am of the 
opinion that there should be a decree for an 
injunction and accounting against all of the 
defendants, except the said Russell John- 
son, and that in his case the bill should be 
dismissed witb costs. 

[Patent No. 73,425 was granted to N. W. 
Green, January 14, 1868; reissued May 9, 1871 
(No. 4,372j. For other cases involving this 
patent, see note to Andrews v. Denslow, Case 
No. 372.] 
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GREEN et al. v. fiCANBBRRY. 

[2 Brock. 403.] i 

Circuit Court, D. Virginia.2 Nov. Term, 1830. 

Administrator db Bonis Non — Liability for 

Money Collected by as Agent — 

Administration Bond. 

1. In a suit by sundry creditors, against the 

estate of their debtor, after great delays resulting 

1 [Reported by John W. Broekenbrough, Esq.] 

2 [District not given.] 



from the uumber of parties, and the complexity 
of the case, a decree was rendered, establishing 
several of the claims, and adjusting their priori- 
ties. The administrator de bonis non of the 
debtor, at the date of the decree, was also execu- 
tor of a former administrator of the estate, and 
claimed a large balance to be due to the estate of 
his testator, from the estate of his intestate, on 
his administration account. The commissioner 
made a favourable report on this claim, but the 
proper parties not being before the court, no de- 
cision was made on its validity. The decree re- 
ferred to, added: — "And the court, without de- 
ciding that there is at this time, assets of the es- 
tate of" the debtor, "in the hands of the adminis- 
trator de bonis non, or, on the claim of" the ad- 
ministrator, &c., "to retain out of the assets in 
his hands, the balance he claims to be due, &c., 
to his testator, doth decree, &c., that the said ad- 
ministrator, &c., out of any assets in his hands, 
or to come to his hands, applicable to the claims 
hereby established: and the receiver of sundry 
effects and securities, &c., of the debtor's estate, 
&c., pay, &c." Under this decree, the receiver, 
without authority from the administrator de 
bonis non, transferred some securities for money 
due to the estate of the debtor, to the agent of 
one of the plaintifE creditors. To prevent the re- 
mittance of the money secured by these bonds, 
beyond the jurisdiction of the court, until the 
debt, (which, if established, would be of the 
highest dignity,) due to the estate of the former 
administrator, should be established, tlie legatees 
of that former administrator obtained an injunc- 
tion. On the motion to dissolve this injunction, 
hcltlt That it was immaterial whether the de- 
cree, under which the receiver acted, was final or 
not. The object and end of the injunction was, 
not to alter or modiftr the decree, but to secure 
the execution of that decree according to a sound 
construction of its import, and to prevent its vio- 
lation under the semblance of being carried into 
execution. 

2. The decree only ascertained the amount and 
priorities of the debts respectively, without aver- 
ring assets or directing payment, leaving it to the 
administrator to determine on the applicability 
of the assets; and the receiver, being subordinate 
to the administrator, had no right to apply the 
assets, unless authorized by him to do so. Mo- 
tion to dissolve continued. 

3. An administrator who employs an agent to 
manage the estate of his intestate, collect debts, 
&c., is responsible for the money so collected, and 
creditors are not bound to pursue the agent; but 
if there is reason to believe that the account of 
the agent has not been correctly settled, tlie ad- 
ministrator should be permitted to show cause 
against the report, in that particular. 

4. ■ Where an administration bond is joint, each 
administrator is a surety for the other, and is 
bound for the whole. But if the representatives 
of the co-administrator against whom a balance 
is reported, are not before the court, the report 
is ex parte as to them, and cannot bind them, 
and, consequently, cannot affect his co-adminis- 
trator. 

This was a motion to dissolve an injunc- 
tion awarded at the suit of the plaintiffs, leg- 
atees of the late Peter Lyons, to restrain 
John AViekham, one of the defendants and 
the attorney at law, and in fact, of the rep- 
resentatives of Capel and Osgood Hanbeny, 
from paying away, if collected, a sum of 
money claimed hy him under a decree of this 
court, pronovmced in December, 1828, in a 
suit depending between Lidderdale's Execu- 
tors et al. V. Robinson's Administrator; the 
ultimate object of which suit is to distribute 
the estate of John Robinson, deceased, among 
bis creditors, according to law. The suit was 
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brought, originally, by Lidderdale's execu- 
tors, against Edmund Pendleton and Peter 
Lyons, the administi-ators of the said John 
Hobinson, to recover a sum of njoney due to 
the estate of. the plaintiffs' testator. The 
administration accoimts of the defendants on 
flie estate of their intestate, were referred to 
cue of the commissioners of this court These 
accounts being unusually complicated, and 
the suit being, on accoxmt of their complexity, 
long depending, the other creditors of Robin- 
son have filed bills, asserting their respective 
claims on his esiate. These several claims 
were also referred to the commissioner, with 
directions to report the amount and dignity 
of each, in order to enable the court to dis- 
tribute the legal assets of the intestate, among 
the creditors, according to their respective 
priorities. This report having been made, the 
cause came on to be heard again in Decem- 
ber, 1828, when a decree was pronounced, es- 
tablishing the amount of debt payable to sev- 
eral of the creditors, and, also, establishing 
theh: respective priorities. The debt of low- 
est dignity thus established, was one due 
to the representatives of Capel and Osgood 
Hanberry, which was a simple contract debt, 
amounting to §17,415.16. "While the suit was 
depending, Peter Lyons, the surviving ad- 
ministrator of John Eobinson, departed this 
life, and the suit was revived and continued 
against James Lyons, administrator de bonis 
non of Jphn Robinson, and also executor of 
Peter Lyons, deceased. A claim to a large 
amount was made by the executor of Peter 
Lyons, deceased, as being due to him as ad- 
ministrator of John Robinson, deceased, and 
tliis debt, if established, would, of course, be 
of higher dignity, than the debt due to Han- 
beny's executors. A large balance was re- 
ported by the commissioner in his report of 
June, li:24, as due to the estate of Peter 
Lyons, from tlie estate of his intestate; but 
this debt was controverted on various gi-ounds, 
by the counsel for Hanberry. The exceptions 
filed to this item of the report, are discussed 
by the chief justice in the case of Lldderdale 
V. Kobmson [Case No, 8,337], to which the 
reader is referred, but no decree was render- 
ed establishing this debt, the proper parties 
not being before the court After detailing 
the several claims which it established, the 
decree of December, 1828, adds: "And the 
court without deciding that there is, at this 
time, assets of the estate of Robinson, in 
the hands of his administrator de bonis non; 
or, on the claim of the said James Lyons, to 
retain out of the assets in his han^s, the bal- 
ance he claims to be due, from the estate of 
Robinson to his testator Peter Lyons, doth 
decree and order that the said James Lyons, 
administrator de bonis non, of the Said John 
Robinson, out of any assets in his hands, or 
to come to his hands, applicable to the claims 
hereby established; and James Lyons, Jr., 
the receiver of the sundry effects and securi- 
ties of the said Robinson's estate, under the 
order of the court in this cause on the 15th of 
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December, 1825, out of the funds by him re- 
ceived, or to be received, from said effects 
and securities, should either, or any of the 
creditors whose claims are hereby establish- 
ed, be willing to take such effects or securi- 
ties at their nominal amount in discharge of 
their claims, pay, &c." Under this decree, the 
receiver, without any authority from the ad- 
ministrator de bonis non of John Robinson, 
has ti-ansferred some secm*ities for money to 
the estate of the said Robinson, to John 
Wickham, the agent of Hanberry's represen- 
tatives. Among other securities assigned to 
Hanberry's agent, was a debt due from the 
estate of John Lyons, deceased, and his ex- 
ecutor, Peter Lyons, the younger, executed 
two bonds for the amount of the debt of 
rather more than $5,000 each, to Mr, "Wick- 
ham, and executed to him a deed of mort- 
gage, to secure the payment thereof. It was 
to prevent the remittance of the money, se- 
cured by these bonds and mortgage to the 
creditors beyond the jurisdiction of this court, 
until the debt due to Peter Lyons's estate 
from the estate of Robinson, should be estab- 
lished by a decree of the court, in order that 
it might be, in the first instance, applied to 
the payment of this debt of superior dignity, 
that the injunction was awarded. The par- 
ties, plaintiffs to the bill of injunction, were 
the legatees of the said Peter Lyons, de- 
ceased. 

Mr. "Wickham, on behalf of Hanberry's ex- 
ecutors. 
Chapman Johnson, for plaintiffs. 

Mr. Wickham contended: 

(1) That the decree of December, 1828. 
which is partly recited above, in favour of 
Hanberry's representatives, being in full sat- 
isfaction of their daim on Robinson's estate, 
was a final decree as to them, and that they 
thenceforward ceased to be parties to the 
cause. There being no allegation or proof 
of fraud or collusion between Hanberry's 
representatives and James Lyons, the elder, 
the executor of Peter Lyons, deceased, and 
administrator de bonis non of John Robinson, 
or the receiver who assigned the secm-ities 
in satisfaction of the decree, the complain- 
ants, claiming only as legatees of Peter 
Lyons, can have no right to arrest or open 
any proceedings in law or equity. The de- 
fendants are entitled to the benefit of the 
established rule of equity, that when a cred- 
itor has recovered of an executor or adminis- 
trator, a sum of money, in a fair course of 
legal proceedings, no other creditor of the 
deceased, nor a legatee, or distributee of that 
creditor, has a right to interfere and compel 
a repayment of the money so recovered. (2) 
That Peter Lyons was not a creditor of Rob- 
inson's estate, but, that on the contrary, he 
was largely a debtor to that estate. It Is 
true, that by the report of the commissioner, 
it appears that on a separate accoimt raised 
by the commissioner between the estate of 
Peter Lyons and that of John Robinson, 
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Peter Lyons's estate is made a creditor; but 
tliere is a special statement by tlie commis- 
sioner, in Tvliicli, hy charging the estate of 
Peter Lyons with a balance reported in the 
same account to be due from Edmund Pendle- 
ton, his co-administrator, and one due from 
George Brooke, an agent employed by the ad- 
ministi-ators to aid them in the transaction 
of their business, there is a large balance due 
from the estate of Peter Lyons, to that of 
Robinson. These two chai'ges, I maintain, 
are properly to be opposed to any claim on 
Robinson's estate, by the representatives of 
Peter Lyons, as the administration bond ex- 
ecuted bj'' Lyons and Pendleton was a joint 
bond, and George Broolce was employed by 
them in the coUeetion and payment of debts, 
and in doing the business, which they, as 
administrators, were themselves bound to do, 
or else, to be answerable for his acts. But 
if this were not so, it is apparent from the 
report, that if the accoimts were properly 
stated by the commissioner, Peter Lyons 
would be found on other grounds, so far from 
being a creditor, to be a debtor to Robinson's 
estate. For a considerable period during 
Lyons's administration, there were no vouch- 
ers produced to sustain the accounts. The 
commissioner states, that the report was made 
upon a former report of Commissioner Hay, to 
the court of chancery, which report was never 
confirmed. The counsel insisted, that neither 
the administration books, nor such a report, 
was a legal ground for reporting a balance 
in favom* of Peter Lyons.3 Again.— Han- 
berry's judgment, when assets, was rendered 
in June, 1767; yet the commissioner has al- 
lowed credits to a large amount for payments 
made in discharge of debts subsequent to that 
period, due from Robinson's estate, some of 
them, it is believed, of no Mgher dignity than 
Hanberry's debt, and on which no judgments, 
or subsequent judgments were obtained. 
Now, I insist, that when a judgment, when 
assets, is obtained by a simple contract cred- 
itor, no payment to a creditor by simple con- 
tract, who has not obtained a judgment, can 
be set up against the creditor who has. 
Finally, the report itself, furnishes strong in- 
ternal evidence, that Peter Lyons never could 
have been so largely in advance to an estate, 
in debt to an enormous amount, without any 
certain prospect of reimbursement. In the 
year 1799, and for several succeeding years, 
Peter Lyons received large sums of money 

3 The question of the admissibility of this evi- 
dence, in such a case, had already been investi- 
gated by the chief justice, in considering the 
exceptions to this identical report. The chief 
justice said that under the circumstances of 
this case, after so great a lapse of time, he was 
strongly inclined to the opinion, that vouchers 
to sustain this administration account, ought 
not to be required; but that the books of the 
administrator, when they appeared to have been 
fairly kept, and a commissioner's report founded 
upon them, ought to be received as prima facie 
evidence or its correctness. See Lidderdale v. 
Robinson, already referred to. 



for Robinson's estate, besides upwards of ?5,- 
000 borrowed by him from the estate, under 
the direction of the comrt of ehanceiy, and, 
that during IJiis period, except a payment of 
upwards of £300, his payments were trifling. 
The commissioner manages to sink these re- 
ceipts, and make a large balance due to 
Peter Lyons's estate, by crediting him with 
large advances made in the early part of his 
administration, and this, without any legal 
evidence, and relying solely on the adminis- 
trator's books, and Commissioner Hay's re- 
port, which was never sanctioned or confirm- 
ed in any manner. It is incredible that these 
large advances could have been made by the 
administrator, to an estate universally under- 
stood to -be insolvent But if the court wiU 
entertain jm^isdiction of the cause, and per- 
mit the complainants to proceed, it is insisted 
by the counsel, who is also the counsel for 
Lidderdale's executors, that they shall be 
compelled tc make Lidderdale's executors 
parties defendants, and as the complainants 
allege that James Lyons, the administrator 
de bonis non of Robinson, and executor of 
Peter Lyons, is dead, insolvent, that they 
may be compelled to pay out of the moneys 
and effects received by them from the said 
James Lyons, as legatees of Peter Lyons, 
whatever balance shall be found due from the 
estate of Peter Lyons, to that of Robinson. 

Mr- Johnson in reply, said he could not 
perceive how it was important, whether the 
decree enjoined was final or interlocutory? 
This question can only affect the form in 
which its error, if there is error, is to be cor- 
rected. Whether the parties to this bill, who 
are not parties to the decree, may impeach 
it, is another question. They are the lega- 
tees of Peter Lyons, deceased, and it may be, 
that the administrator is the proper repre- 
sentative of that estate, to correct the errors 
in the decree. The legatees had cei-tainly 
sufficient interest to justify them in staying 
the money in this country during vacation, 
till by motion or bill of review, the decree 
could be examined and corrected. Now, the 
administrator de bonis non of Peter Lyons, 
may be regularly heard to ask a correction 
of the decree. If the court thinks the decree 
interlocutory, then, on his behalf, I submit 
the motion to correct it: if the court thinks 
the decree final, then, a bill of review will 
be submitted, assigning the same error. 
James Lyons ceased to be the executor of 
Peter Lyons before his death, and the sher- 
iff of Hanover, James Underwood, is the ad- 
ministrator de bonis non, in whose behalf 
the proceeding is had. The error we com- 
plain of, is this: That without deciding tlio 
amount due to the estate of Peter Lyons, and 
without ascertaining that there would be as- 
sets remaining to satisfy that -amount, the 
court has directed payment of the simple 
contract debt due to Hanberry. The commis- 
sioner's report shows a large balance due to 
Peter Lyons, one of the administrators of 
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Robinson, and there are no apparent assets 
to satisfy it Tlie report, it is true, is ex- 
cepted to, but these exceptions have not been 
decided: and can it be right, with a report 
of a commissioner, uncondemned by the judg- 
ment of the court, that there should be a de- 
cree disregarding it? 

Mr- Wiclcham urges various objections, to 
the balance reported as due to Peter Lyons's 
estate. (1) It should be reduced by charging 
him with Broolie's balance. The answer to 
this is, that he is charged with a moiety of 
Brooke's balance, and still there remains due 
$13,980 11. (2) He is liable for the balance 
due from the estate of his co-administrator, 
Edmund Pendleton. Pendleton's representa- 
tives are not parties to the cause, and, there- 
fore, his balance can have nothing to do with 
the case. They will be ready to answer that 
balance, whenever they are brought before 
the court. I have looked into Pendleton's 
account, and will be able to show, when his 
representatives are before the court, that he 
is a creditor, not a debtor. (3) There are no 
vouchers to sustain the account in favour of 
Peter Lyons. Answer.— If, instead of settling 
the account, as the commissioner of this court 
has done, by reference to thi report of Com- 
missioner Hay, we are to proceed upon the 
exhibition of vouchers, then, the court must 
■decide that point, and send us before the 
•commissioner for the exhibition of these 
vouchers. The debts and the credits have 
both come from Commissioner Hay's report, 
Jind if that is to be discarded, we will soon 
produce from the archives of state, evidences 
of payment into the treasury, sufficient for 
our purpose. At present, however, until the 
court decides upon the exceptions to the report, 
we must hold its balances as our guide, in 
relation to all the parties before the court 
(4) There is internal evidence in the account 
itself, that the enormous balance reported In 
favour of Peter Lyons, is not correct He 
-would not have been so largely in advance 
to an estate, regarded as insolvent In an- 
swer to this objection, it is sufficient to ob- 
serve, that an inspection of the account will 
-show, that the balance due to Peter Lyons, 
Is far short of his commissions, with interest 
upon them, and that the sums received by 
him, in the latter part of his administration, 
have not been more than enough to sink the 
interest upon the arrears of his commissions. 
He has, therefore, not advanced money from 
his pocket, but has only omitted to retain his 
full commissions. (5) As Hanberry's judg- 
ment was rendered in 1767, when assets, the 
disbursements made since then, to debts due 
by simple contract, are a devastavit An- 
swer.— It does not appear that there are any 
such disbursements, and if this fact is to be 
discussed, it must be before a commissioner, 
when the evidence must be addijced. Those 
disbursements do not appear to have been 
objected to, before the commissioner. It is 
not to be presumed, against the commission- 
ei''s report, that the administrators, both legal 



men,* and men of business, have committed 
a devastavit Tiy paying debts, without regard 
to legal priority. It appears to me, that the 
report must be taken as correct, or it must be 
sent back to a commissioner; and if any 
thing is claimed, on account of Mr. Pendle- 
ton's supposed balance, his representatives . 
must be made parties. I am their counsel, 
and will consent to bring them before the 
court without delay, and have their account 
settled. 

But Mr. Wickham insists, that the plain- 
tiffs In the injunction case, must make all 
necessary parties, on pain of having the in- 
junction dissolved. This we cannot think 
right; Peter Lyons's administrator de bonis 
non, has a right to be heard; he is a neces- 
sary paiiy to the decree. He demands to be 
heard. He has a right by motion, or bill 
of review, to examine the decree, and have 
the errors corrected. It is a consequent right, 
to stay the money in this country, which that 
decree is about to send out. And the court 
would not impose upon him the necessity of 
becoming plaintiff, taking the labouring oar, 
and paying all expenses. He is defending 
himself; defending the claim of his intes- 
tate, to assets which ought to satisfy his de- 
mand. And there is no precedent for holding 
over him the penalties of an erroneous de- 
cree, to compel him to manage the plaintiffs' 
cause. If Lidderdale wishes to pursue his 
claim, let him take the proper steps. If he 
thinks Peter Lyons a debtor, and that he 
can recover any thing from his legatees, let 
him make those legatees defendants. But 
he has no right to use Hanberry's decree, in 
order to coerce Lyons's legatees to make him 
a defendant For these reasons, we oppose 
the discharge of the attachment, and if it is 
discharged as to the present plaintiffs, upon 
any formal objections to the mode of relief 
which they seek, then, we ask it, or its 
equivalent, on behalf of the administrator de 
bonis non. 

Mr. Wickham, in reply to the remarks of 
the plaintiffs' counsel, observed, that, wheth- 
er the decree in favour of Hanberry be final 
or not, the complainants can have no right 
to impeach it, except on the ground of fraud 
and combination between those who were 
parties to the decree. He understands the 
uniform course of decision to be against such 
right; and in the case of creditors, whose 
right is preferable to that of legatees, he be- 
lieves no case can be found, where a creditor 
has ever been held entitled to impeach or 
hinder the effect of a judgment In favour of 
another fair creditor, on the ground that 
there are not effects for both, and that his 
debt Is of superior dignity. The reasons for 
the rule rest on settled principles of law and 
equity, and if it were not established, the 
counsel for the plaintiffs, might easily sup- 
port his position by authority— but this he 
certainly cannot do. 



4 Edmund Pendleton and Peter Lyons were 
both judges of the court of appeals of Virginia. 



GREEN (Case No. 5,759) 



£10 Fed. Cas. page 11 14 J 



The counsel for Hanberry's executoi-s, con- 
siders the decree in their favour final. A 
sum of money is decreed to be paid, by the 
assignment of debts, in satisfaction of their 
demand. The debt of Peter Lyons, the 
younger, has been satisfied by the taking of 
a new security from him. The difference 
between a final interlocutory decree, relates 
to the power of the court In the former 
case, the party against whom it is entered, 
must file a bill of review, and show error in 
the decree, before he is entitled to relief. If 
the decree be interlocutory, the court can, for 
good cause, on motion, set it aside. Wheth- 
er the present administrator of Peter Lyons 
can file a bill of review, is not the question; 
he has not done so, and the legatees have no 
right to set aside the proceedings in a suit 
fairly conducted, to which they were not, 
and ought not, to have been parties. But 
even if the administrator of Peter Lyons 
were before the court, on a bill of review 
offered by him, there could not be the least 
ground for setting aside or suspending the 
operation of the decree at his instance, there 
being no evidence in the cause, that the es- 
tate of Robinson is in debt to that of Peter 
Lyons, but direct proof to the contrary. The 
reports of Commissioner Ladd have been ex- 
cepted to hj the counsel for Hanberry, but 
not by the administx-ator of Lyons. Now, 
admitting the report to be right throughout, 
Peter Lyons's estate, at the date of the 
report, was indebted to that of Robinson 
$6248 98, besides §5034 42, borrowed from 
the court of chancery on the 19th of No- 
vember, 1807, amounting, with interest, to 
.•?9902 21, the whole amounting to $16,151 19, 
as will appear by the report page 248. It 
is true, this balance is obtained, by charging 
him with the balance due from George 
Brooke, his agent, and that from Edmund 
Pendleton, his co-administrator, for whom he 
was security. Now, as Brooke did the busi- 
ness of the estate for him, as his agent, he 
is, undoubtedly, liable immediately, and di- 
rectly, for Brooke's acts; and as for the bal- 
ance due from Pendleton, he was undoubted- 
ly liable, and never could claim any thing 
from the general f\ind. The creditors are 
entitled to that, and it is the business of his 
administrator to go against Pendleton's es- 
tate. It is remarkable, that the commis- 
sioner, page 70, makes Pendleton's estate 
debtor $11,809 29, and in page 173, makes 
Brooke's estate debtor $16,839 61, the aggre- 
gate of which is, $28,648 90, instead of $20,- 
229 09, which the commissioner states it to 
be in page 248. This plain error in the ad- 
dition of these two sums, of $8419 81, is to 
be added to the balance due from Peter 
Lyons's estate, so that it was in debt to that 
of Robinson's, at the date of the report, 
$24,571, instead of $16,151 19. With regard 
to Edmund Pendleton's debt, he would add, 
that if Peter Lyons, on his own transactions, 
was an admitted creditor of Robinson's es- 
tate, and preferred his claim as a creditor. 



and he was an admitted debtor to the estate 
as surety for another person, solvent or in- 
solvent; for a larger sum, he never could re- 
cover on his separate claim in law or equity; 
one debt being set-off against the other, he 
would, with respect to the debt for which he 
was security, be left to his remedy against 
his principal. Whether this statement is 
right in its details or not, there cannot be 
any doubt on the face of the report, that 
Peter Lyons's estate is largely in debt to that 
of Robinson. It is, therefore, only by show- 
ing error on the face of the report, that the 
plaintiff, Green, can ask a suspension of the 
decree, even admitting that he can stand in 
the place of Lyons's administrator. Now, 
the report (as well it might be) was so satis- 
factory to the administrator of Peter Lyons, 
that he never filed a single exception to it, 
and tlie legatees have no right (except on 
the ground of fraud, which is not alleged) to 
step in his place, and raise objections which 
he did not make. It may be said, that as 
the suit is still depending, it is not too late 
to except It is a sufficient answer to say, 
that by omitting to except, when the decrees 
in favour of Hanberry and the other cred- 
itors were asked for, he admitted that he 
had no objections to the report, that could 
affect their rights. 

It is urged, that the court ought not to 
have decreed in favour of Hanberry, tmtil 
it had decided on the report and exceptions. 
The answer is, that. Hanberry's claim stands, 
in this respect, precisely on the same footing 
as that of every other creditor, whose claim 
had been previously allowed. The counsel 
for the plaintiff. Green, will contend, and 
perhaps justly, that if Peter Lyons was a 
creditor of the estate for advances properly 
made, he had a lien on the fund for the bal- 
ance, and a priority over every creditor, in- 
cluding those of the highest dignity. Now, 
in deciding on the claims that were allowed, 
the court virtually determined, that other 
claims, not allowed, were either not estab- 
lished, or to be postponed to those allowed. 
But in point of fact Lyons's accoimt wa& 
repeatedly brought before the court, not by 
his administrator, who knew that he could 
not sustain a claim to any part of the fund; 
but by the counsel for Hanberry, who urged 
for a decree against Lyons's estate, first for 
the balance reported due from him in the 
report, including his responsibility for Mr. 
Pendleton, and then, for such further sum, 
as the exceptions that should be sustained, 
would give a right to. The court refused to 
decree against Lyons for Pendleton's bal- 
ance, unless the representatives of Pendleton 
were made parties. This he did not choose 
to do, as it might delay the case, and there 
was ground to believe, that the fund would 
be sufficient to satisfy the claim of his 
dients. It was one thing to refuse a decree 
against Lyons without other parties, and an- 
other and very different one, to decree in his 
favour on his separate account, while he was 
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liable for a much larger sum, on account of 
his responsibility for Mi'. Pendleton and for 
Brooke; and it certainly never occurred to 
any one, that Lyons's administrator could 
ever recover any thing, out of the fimds 
under the direction of the court 

But the counsel for the plaintiffs now in- 
sists, that the representatives of Lyons, have 
nothing to do with Pendleton's accounts. 
Yet the former was answerable, on the ad- 
ministration bond, for Pendleton's balance, 
and he and Boane, representatives of Lyons, 
are plaintiffs, and Hanberry's representa- 
tives are now entitled to all the rights of 
defendants in equity. It is suggested, how- 
ever, that Pendleton's account is incorrectly 
stated, and that he may be found a creditor. 
Of this there is not the smallest evidence in 
the cause, and it is remarkable, that the com- 
plainants, relying solely on the report for an 
enormous balance alleged to be due to Peter 
Lyons, for advances to an insolvent estate, 
without any probability of reimbursement,, 
(for all the funds have since come in from 
the lead mine property, which was a very 
doubtful and litigated claim, and from Byrd's 
estate, which was long considered insolvent, 
and becoming otherwise from the rise of 
Richmond property), should cohsider this re- 
port of no authority with respect to Pendle- 
ton's estate. But even if Pendleton's ac- 
count should be thrown out of the case, 
Lyons's estate will be found in debt, if it Is 
charged, as it ought to have been, in the 
first instance, with Brooke's balance. Brooke 
was the mere agent of Lyons, (or perhaps of 
Lyons and Pendleton jointly), and his ac- 
count should have formed a part of that of 
the administrators; as they employed him 
to do their duty, his acts were theirs. It is 
evident from the report, that the very great 
balance, reported in favour of Lyons, against 
all probability, rests only on a report of Com- 
missioner Hay, which has never been con- 
firmed or acted on, and on Lyons's own 
books. On this, the coimsel for the plaintiff 
remarks, that Lyons's commissions amount 
to a very great sum, and that vouchers suffi- 
cient for the purposes of the estate, ean be 
got from the treasury. With regard to com- 
missions, they are always a regular and 
proper charge. When Mr. Lyons received 
money, his commission was a proper and 
regular charge, and the amount was his, 
as much as any other part of his property, 
and he would be just as. imwilling to lose 
property, thus acquired, as any other; and 
as to his getting vouchers enough for this 
purpose, from the treasury, it is considered 
that this idea is founded on a misapprehen- 
sion of an established rule of equity. Every 
administrator is bound by his duty and his 
oath, to return an inventory of goods, debts, 
&c,, and an account. He is chargeable for 
all the items of account rendered by him, 
and can only discharge himself by vouchers; 
we have a right to take the debit side of 
his account as he rendei*s it, and call on him 



for vouchers in support of the credits he- 
claims. All his commissions are allowed 
him, and it is not pretended, that any cred- 
its for payments in the treasury, or any oth- 
ers, are omitted in the account He will only 
add, that if, contrary to the evidence in the 
cause, and to all probability, Peter Lyons's- 
estate should be foxmd in advance, there can- 
not be a doubt, that the funds in the hands 
of the receiver, absolutely secure, as he,, 
(one of the representatives of Peter Lyons> 
will say, amounting to upwards of $10,000, 
will be much more than sufficient to answer 
the claim. Belying that the injunction will 
be dissolved, and the attachment discharged, 
the coimsel for defendants submits, that if 
the suit goes on, proper parties shotdd be 
made, and if an account is directed, there 
should also be an account of the estate of 
Pendleton, in the hands of his devisees. The 
complainants allege, that the executor is 
dead, insolvent, and if the estate of Lyons- 
is indebted to that of Bobinson, which there 
is every reason to believe, the creditors of 
the latter, ought to receive satisfaction in 
this suit, out of Lyons's estate. Lidderdale's- 
executors, for whom he is counsel, who are- 
the only creditors before the court whosfr 
claims have not been adjudged, are as much 
interested in every question in the cause as 
Hanberry's executors, except that the latter 
have got their decree. Whether Lidderdale's- 
executors ean be made formal parties, is per- 
haps no great matter, provided the com- 
plainants are held to the necessity of abiding 
the result of the account^ if it should be- 
against the estate of Lyons. 

MABSTTALL, Circuit Justice. The motion 
to dissolve this injunction, is supported on 
several grounds, which will be separately 
considered. 

1. It is contended, that the decree of De- 
cember, 182S, was final, as to the representa- 
tives of Capel and Osgood "Hanberry, and 
they ceased to be parties to the cause; con- 
sequently, the decree, as to them, cannot be- 
changed by the court, in the manner now 
asked, on the part of the representatives and 
legatees of Peter Lyons, deceased. Were' it 
to be admitted, that the decree is final, and 
that the court cannot now modify it, this 
admission, would not, I think, avail the pres- 
ent defendant This court is not asked to- 
modify or alter its decree; but to restrain 
the defendant from placing beyond its reach, 
a sum of money which the plaintiff claims, 
and which he insists the decree does not give 
to the defendant To estimate -the value of 
this argument it becomes necessary to look 
at the decree itself, and to ascertain its ex- 
tent It does not positively assert the right 
of the representatives of Capel and Osgood- 
Hanberry, to a single dollar, nor positively 
direct the payment of a single dollar to- 
them. It ascertains the amount of the debt 
due to each individual, and the relative dig- 
nity of those, debts; but does not aver the- 
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existence of assets for the payment of any 
one of them, and, consequently, does not 
direct the payment of any one of tliem. 
The court, in express terms, refuses to de- 
cide that there are assets in the hands of 
the administrator de bonis non, -which are 
applicable to the payment of the claims 
thus established, and assigns as the reason 
of this refusal, that no decision had been 
made on the accoimts of Peter Lyons, the 
former administrator of Robinson, or on the 
claims of James Lyons, his executor, and 
the administrator de bonis non of Robinson, 
to x-etain the assets in his hands to satisfy 
the debt to his testator. The court, there- 
fore, directs the payment, not absolutely, 
but out of such assets as may be applicable 
to the claims which had been established: 
obviously, leaving it to the administrator to 
determine the applicability of the assets. 
The decree then proceeds to direct the re- 
ceiver to pay the claims out of the money 
•which may come to his hands, or to trans- 
fer the securities to any creditor, who would 
be willing to receive them at their nominal 
amount. The part of the decree which is 
addressed to the receiver, is obviously sub- 
ordinate to, and dependent on, that part of 
it which is addressed to the administrator. 
The administrator must decide on the ap- 
plicability of the assets, before the receiver 
can apply them; this is submitted to the 
judgment of the administrator, and might 
safely be submitted to him; because, being 
the executor of Peter Lyons, he woiild be 
•careful to retain in his hands assets to sat- 
isfy that claim. If, then, the receiver, un- 
authorized by the administrator, proceeds 
to transfer the assets to the agent of Capel 
and Osgood Hanberry, the injunction which 
detains this subject within the power of the 
court, is not an alteration of the decree of 
December, 1S28, but an order to insure the 
execution of the decree according to a sound 
■construction of its import; an order to se- 
cure it from being violated under the sem- 
blance of being carried into execution. 

2. The defendants insist, that Peter Lyons 
Is not the creditor of his intestate on his 
administration account. Some exceptions 
.are taken to the report, which I have not 
critically examined, and upon which, the 
state of the cause does not require an im- 
mediate decision; but there is one important 
point which the coiu-t ought now to notice. 
The administrators of John Robinson, em- 
ployed George Brooke as their agent, who 
transacted the business of the estate to a 
very great extent. The commissioner reports 
a large balance against Mr. Brooke; the rep- 
resentatives of Capel and Osgood Hanberry 
insist, that the administrators themselves 
-are responsible for the sum in the hands of 
their agent, and must settle his accounts. 
TThat the creditors of Robinson are not bound 
to pursue him. This is true. But the case 
furnishes reason for the opinion, that 
Brooke's accoimt may not have been accu- 



rately settled, and the court thinlis, that 
the representatives of Robinson's adminis- 
trators ought to be permitted to show cause 
against the report in this pai-ticular. Wheth- 
er Peter Lyons alone, should be held re- 
sponsible for the whole sum, which may 
be due from Brooke, or whether it should 
be divided between the administi-ators, is 
a question which need not be decided, till 
the sum shall be ascertained. 

3. But the counsel for the representatives 
of Capel and Osgood Hanberry insists, that 
the same report which shows Peter Lyons 
to be a creditor of Robinson's estate, shows 
Edmund Pendleton to be a debtor, and Peter 
Lyons is responsible for the debt due from 
Edmund Pendleton, because their adminis- 
tration bond is joint, and they are conse- 
quently sureties for each other. This is true, 
and if the balance against Edmund Pendle- 
ton was regularly established, no doubt could 
be ascertained of the liability of Peter Lyons 
for it. But this balance is not established. 
The report, as to the representatives of Ed- 
mund Pendleton, is entirely ex parte, and 
cannot bind those representatives. The re- 
port, therefore, establishes nothing against 
the estate of Edmund Pendleton, and can- 
not be brought to bear on Peter Lyons. I 
perceive, therefore, no sufficient cause for 
dissolving the injunction, at present The 
plaintiffs in the original suit may either pro- 
ceed with the investigation of the accounts 
of Peter Lyons, holding him responsible for 
his own transactions, or may make him re- 
sponsible for the transactions of Edmund 
Pendleton, by bringing the representatives 
of Edmund Pendleton before the court The 
motion is continued. 

A question of considerable importance has 
not been suggested, but ought to be taken 
into view. James Lyons, the executor of 
Peter Lyons, and the administrator of John 
Robinson, is dead, it is said, insolvent If 
he died indebted to the estate of his intes- 
tate, it is an inquh^y of serious import, 
whether the money he thus owes, ought not 
to be considered as so much received by him, 
as the executor of Peter Lyons. 

Motion to discharge the attachment and 
dissolve the injunction overruled, with leave 
to renew it; and the several reports made 
in the cause re-committed with directions to 
re-consider and report thereon, and settle, 
state, and report the accounts of the admin- 
istration of Edmund Pendleton, deceased, on 
the estate of John Robinson, deceased, and 
the accounts of George Brooke, agent of the 
administrators of Robinson. 
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Case No. 5,760. 

GREEN v. SARMIENTO. 

[Pet. 0. G. 74; i 3 Wash. O. 0. 17.] 

Circuit (jourt, D. Pennsylvania. Oct. Term, 

1810. 

CONTKACTS— LATV OP PLACE— DISCHARGE DnDEU 

Baskhupt Latv's— Coxclusivemess 
OP A Judgment. 

1. The law of the country, where the contract 
is made, is the law of the contract wherever 
performance is demanded; and the same law 
which creates the charge, will be regarded, if it 
operate a discharge of the contract, 

[Cited in Taylor v. Carpenter, Case No. 13,- 
785: Phillips v. Preston, o How. (46 U. 
S.) 291.] 

2. A debt contracted in one country, cannot 
be discharged by the bankrupt laws of another 
country, 

[Cited in Le Roy v. Crowninshield, Case No. 
8.269; Towne v. Smith, Id. 14,115; Re 
Shepard, Id. 12,753.] 

3. A judgment in a state court, is conclusive 
in every other state, and extinguishes the origi- 
nal ground of action. 

[Approved in Field v. Gibbs, Case No. 4,766. 

Cited in Campbell v. Claudius, Id. 2,356; 

Sarchet v. The General Isaac Davis, Id. 

12,357; Whitaker v. Bronson, Id, 17,526; 

U. S, V. Reese, 92 U. S. 251.] 
[Cited in Hazzard v. Nottingham, Tapp. 146; 

Cole V. Driskell, 1 Blackf. 18; Wyman v. 

Campbell, 6 Port (Ala.) 619; Kittredge v. 

Emerson, 15 N, H. 262; Wood v. Watkin- 

son, 17 Conn. 502; Sessions t. Stevens. 1 

Fla. 233; McDade v. Burch, 7 Ga. 559; 

Warren v. Lusk, 16 Mo. 112; Baltzell v. 

Nosier, 1 Iowa, 588; McGilvray v. Avery, 

30 Vt. 539; Dunham v. Downer. 31 Vt. 

262; Bank of North America v. Wheeler, 

28 Conn. 439; Barnes v. Gibbs, 31 N. .T. 

Law, 320; Lowry v. Inman, 46 N. Y. 123; 

Glass V. Blaekwell, 48 Ark. 50, 2 S. W. 

258.] 

This was an action of debt, brought on a 
Judgment recovered in the mayor's court of 
New York, in an action of assumpsit against 
the defendant and Mahony, as pai-tners, on 
a contract stated to have been made at [Ma- 
deira. Plea nil debet, and bankruptcy of de- 
fendant in 1801, and a certificate of discharge 
at Teneriffe. By the New Yort record, it ap- 
pears, that the capias ad respondendum, -was 
executed upon the defendant, but not on Ma- 
hony. The defendant entered an appearance 
by counsel, and, in 1795, pleaded non assump- 
sit. In 1796 he was called, and not appear- 
ing, a jury -was impanelled to try the issue, 
who found a verdict for the sum now de- 
manded, and in 1797 judgment was entered 
for the plaintiff. The bankruptcy of the de- 
fendant, and the proceedings against him, 
according to the law and usage of Spain, in 
the island of Teneriffe in 1801, and his cer- 
tificate and discbarge, were fully proved. 

For the plaintiff it was argued: First, that 
it is not to be presumed, that the original con- 
ti'act was made at Teneriffe, or in a country 
subject to Spain; and that to make the pro- 
ceedings on that ground, operate as a dis- 
charge, it was necessary for the defendant to 
prove this fact. Doug. 1; 1 East, 6. See- 

i [Reported by Richard Peters, Jr., Esq.] 



ond, that though it were made at Teneriffe, 
still the judgment merges the original con- 
tract, and affords a new consideration for the 
assumpsit, even though the judgment should 
be considered as only prima facie evidence. 
Rep. [Coke] 44b. Third, but most certainly 
so, if the judgment be conclusive, and that 
the constitution and act of congress make it 
conclusive. Armstrong v. Carson [Case No, 
543]. All these points were controverted by 
the defendant, and the cases below were cit- 
ed: 2 Kame, Eq. 367, 365, 374; Camp. 
63; 1 Gaines, 460; 1 Johns. 424; 1 Mass, 401; 
[James v. Allen] IDall. [IIJ. S.] 191; [Phelps 
V. HoUter] Id. 261; 5 East, 124; Coop. Bankr. 
Law, Append. 27, 30; [Millar v. Hall] 1 Dall. 
[1 U. S.] 229; 6 Johns. 287; 5 Johns. 132; 
9 East, 192; 5 Johns. 37; Coop. Bankr. Law, 
361-373; 8 Term R. 609. 

WASHINGTON, Circuit Justice (charging 
jury). I shall consider the validity of the 
plea of banlcruptcy, and discharge at Tene- 
riffe, firsl^ in relation to the original debt, 
independent of the judgment on which this 
action is founded; and secondly, as it may 
affect that judgment 

First, the rule is, that the law of the coun- 
try where a contract is made, is the law of 
the contract, whenever performance is de^ 
manded; and the same law which creates the 
charge, wiU be regarded, if it operate a dis- 
charge of the contract. The laws of one 
coimtry, can have in themselves no extra- 
territorial force, except so far as the comity 
of other nations may extend to give them 
effect; and where is the nation that will, or 
ought to acknowledge the validity of foreign 
laws, legislating over persons not within the 
jui'isdiction of such foreign country, and af- 
fecting contracts entered into elsewhere, and 
with a view to other laws? It is said, that 
France acknowledges the binding force of for- 
eign bankrupt laws, to discharge the foreign 
debtor, from aU his contracts, wherever 
made. If this be so, I can only say, that the 
comity of that nation, is marked by a whim- 
sical, and I think an irrational opposition, to 
that which obtains in most other countries. 
She disregards the decisions of foreign prize 
courts, so far as they affect the subjects of 
France; although they are courts of the law 
of nations, and although all the world are 
nominally parties to the causes they decide, 
and the captor and captured, are, in reality, 
the immediate parties; and yet she submits 
to foreign municipal laws, affecting the in- 
terests of French subjects, upon the ground 
of a mere fiction, which in reality favours 
only the subjects of the country, where the 
law operates to the unjust exclusion of her 
own subjects. It is said, that the rule ob- 
served in the state of Pennsylvania, is differ- 
ent from that which is approved by the court 
as the general rule; and to prove this, the 
case of Millar v. Hall, 1 DaU. [1 U. S.] 229, 
has been cited and relied upon. In the case 
of Banks v. Greenleaf [Case No. 959], decided 
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ten or twelve years ago in the circuit com-t 
of Virginia, upon tlie ground that a contract 
made in Virginia, Tvas not discharged by the 
insolvent law of ^laryland, MiUar v. Hall 
was cited. It was then, and continues to he 
my opinion, that that case is consistent with 
the rule before laid down; the debt having 
accrued at Baltimore, where the goods were 
sold, and the money received. If then the 
general rule be correctly stated, it is essen- 
tial to the support of the defendant's de- 
fence, set up in this cause, in relation to the 
original contract, to prove, that it was made at 
Teneriffe, or in some place governed by Span- 
ish laws. No direct proof of this fact has been 
given, and certainly the circumstance of the 
defendant, having generally resided at Tene- 
riffe, from the year 1790 to the year 1810, 
furnishes a very slender ground for presum- 
ing it Occasional absences have been admit- 
ted, at which times the contract in question, 
might have been made at Madeira; or it 
may have accrued there, although the defend- 
ant had never left the island of Teneriffe; 
since it does not appear where Mahony, the 
other partner, lived; and since the debt might 
have been contracted, in a variety of ways at 
iladeira, though both partners had always 
resided at Teneriffe. If then this debt was 
not contracted at Teneriffe, the cause is 
against the defendant, independent of any 
change produced by the judgment; but as it 
is possible the jury may not view the evi- 
dence ia the light it is seen by the court, it 
may be necessary to consider the second 
point; which is, did the judgment so far 
alter the nature of the original conti'act, that 
it could not be discharged by the proceedings 
it Teneriffe, on the bankruptcy of Sarmiento? 

It is contended by the counsel for the plain- 
tiff, that the original contract is so completely 
extinguished by the judgment, that it cannot 
be noticed in reference to any question, to 
which it might previously have given rise; 
and therefore, that the debt must be consid- 
ered as having accrued under the judgment, 
in the state of New York. This is certainly 
ti"ue, where the judgment is conclusive and 
not subject to examination In a court of co- 
ordinate jurisdiction; nor does the court 
mean to intimate that the rule would not be 
the same, in a ease where the judgment is 
only prima facie evidence of a debt. But, 
since this latter point has not been consid- 
ered, and the court is prepared to give an 
opinion upon the great question, which has 
been discussed, of the conclusiveness of a 
judgment of a state court, in every other 
state of the Union; it is thought best to de- 
cide it now, that the point may be put at 
rest in this coiu't, as w^ell as elsewhere, in 
case it should be deemed proper to take the 
opinion of the supreme court upon it. We 
never expect to hear the question more ably 
argued. 

The first section of the fourth article of the 
constitution of the United States, declares, 
"that full faith and credit shall be given in 



each state, to the public acts, records and 
judicial proceedings of every other state. 
And that congress may, by general laws, pre- 
scribe the manner in which such acts, records 
and proceedings shall be proved, and the effect 
thereof." This section has three distinct ob- 
jects: First, to declare, that full faith and 
credit shall be given in each state, to the 
records, &c. of every other state; secondly, 
the manner of authenticating such records, 
&c.; and thirdly, their effect when so au- 
thenticated. The first is declared and estab- 
lished by the constitution itself, and was to 
receive no aid, nor was it susceptible of any 
qualification, by the legislature of the United 
States. The second and third objects of the 
section, were expressly referred to the legis- 
lature of the Union, to carry tliem into effect 
in such manner, as to that body might seem 
right; and it will presently be seen how very 
correct this reference was. That the inten- 
tion of the constitution, to invest congress 
with the power to declare the judgments of 
the courts of one state, conclusive in every 
other, and even to clothe them with a still more 
extended force and effect, corresponded with 
the strong and unambiguous expressions used 
in this article, wiU appear from the following 
considerations. First, it is presumable, that 
the enlightened framers of that instrument 
knew, that by the general comity of nations, 
and by the long established rules of that 
counti-y, whose decisions were once of bind- 
ing authority in the United States, and to a 
certain period, were still observed and adopt- 
ed; a foreign judgment might be made the 
foundation of an action here, and was prima 
facie evidence of its own correctness. It is 
highly probable, therefore, that the constitu- 
tion intended something more, than merely to 
recognize an established rule of law. which 
without such a declaration, would allow in 
each state, at least as much faith and credit 
to the judgments of a sister state, as to thO'Se 
of a country foreign to the United States. 
If nothing more was meant, the provision 
was certainly unnecessary. It would on the 
contrary seem more natural that the consti- 
tution, which was intended to "form a more 
perfect union," and a more close and intimate 
connexion of the states, than had existed 
under the confederation; would consider the 
judgments of the several states, in relation 
to each other, as domestic rather than foreign 
judgments. 

Secondly, the change of the language of 
this section of the constitution, from the par- 
allel section of the articles of confederation, 
affords a strong reason for the opinion, that 
the former was intended to give to the judg- 
ments of each state within the other states, 
a more extensive force and effect, than the 
rule of law, founded on mere comity, had 
allowed to foreign judgme/its. The fomth 
article of the confederation, goes no farther 
than to declare, that "full faith and credit 
shall be given in each state, to the records, 
acts, and judicial proceedings of the courts 
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and magistrates of every other state;" where- 
as the constitution proceeds to add, that con- 
gress may declare what shall be the effect of 
such records, acts, and judicial proceedings. 
And what reasonable objection, let me ask, 
•can be offered against extending to the judg- 
ments of each state, in every other state, the 
rule which is applicable to domestic judg- 
ments within the same state? Does it con- 
sist with the peace of society, with the inter- 
est or security of individuals, that a question 
which has once been fairly tried and decided, 
should be litigated again and again, before 
other tribunals of co-ordinate jurisdiction, as 
often as one of the parties may chuse to with- 
draw himself from the jurisdiction of the 
state, where the decision has been made? Is 
it right to open again the door of litigation, 
which has once been regularly closed, and 
to re-examine the original cause of action, 
when possibly by the death or absence of 
witnesses, or the loss of other testimony, the 
justice of the case can no longer be reached > 
But, it is objected, that the judgment may be 
unjust, upon the merits of the case, or erront?- 
ous in point of law; and ought such a deci- 
sion, it is asked, to be submitted to, by the 
■courts of another state? I answer, that the 
contrary of all this ought to be presumed; 
and let me ask in return, which is the state 
that stands so pre-eminent for virtue and 
knowledge, as to say with confidence, that 
the judgments of her courts would be more 
just, or more consonant to law, than those of 
her sister states? I admit that the supposed 
case, upon which the objection is founded, 
may sometimes happen; but I am far from 
conceding, that in all cases the evil would 
be remedied, by a re-examination of the 
cause, before another tribunal, in another 
state; and the general good forbids that this 
should be done. 

I now proceed to enquire, in what manner 
congress have exercised the power confided, 
by the above section of the constitution, to 
that body. As a key to the intention of the 
legislature, the titie to the law, which is now 
to be examined, deserves peculiar regard. 
The will of the people, expressed in the sec- 
tion of the constitution, before mentioned, 
remained unfulfilled, until congress should 
have made provision, respecting the two ob- 
jects which that section had referred to them; 
and the titie declares in explicit terms, the 
determination of that body to act upon both. 
The words are "an act to prescribe the mode 
in which the public acts, records and judicial 
proceedings, in each state, shall be authenti- 
cated, so as to take effect in every other 
state." The law then proceeds to make pro- 
vision for the first of these avowed objects, 
by prescribing the mode of authentication, 
and then declares, "that the said records and 
judicial proceedings so authenticated, shall 
have such faith and credit given" to them In 
every court, within the United States, as they 
have by law or usage in tiie courts of the 
state from whence they shall be taken." It 



has been contended, that this latter sentence, 
(for there are but two in the enacting part, 
of the law) means no more than that full 
faith and credit shall be given to the record, 
so authent'icated; as evidence, that such pro- 
ceedings were had, and such judgment ren- 
dered, as the record imports. But the sen- 
tence does not go so far as this; for it does 
not give full faith and credit, but such faith 
and credit, as the record has in the state from 
whence it is taken. Now, congress had no 
authority to declare, that full faith and credit 
should be given to such public acts and rec- 
ords, as a matter of evidence; because the 
supreme law of the land, had already pro- 
nounced upon that subject; and a similar 
declaration, by this subordinate body, would 
have been idle, if not mischievous. If this 
sentence meant to qualify and resti-ain the 
credit, to which such evidence is entitled 
under the constitution, by referring it to the 
rule of the state laws and usages; then such 
intention would be a palpable violation of 
the constitution, which gives to such evi- 
dence, full faith and credit It is impossible, 
therefore, to rescue the legislature from the 
charge of folly or usurpation, but by confin- 
ing tiie last sentence of the law, to one of the 
two objects, referred to that body by the 
constitution; and since the mode of authenti- 
cating public acts and records, had been pro- 
vided for, by the fii-st sentence, the conclusion 
is inevitable, that this sentence was intended, 
and could only have been intended, to declare 
the force and effect to be given to records 
and judicial proceedings, when so authenti- 
cated. Under this view of the subject, the 
power to limit the effect of such judicial pro- 
ceedings, is undoubted; and it was wisely 
left to the discretion of congress, to regulate 
the degree of force to be given to such pro- 
ceedings. For. if the constitution or the law, 
had declared generally, that the judgments in 
one state, should be conclusive in every other; 
very embax-rassing questions would have 
arisen, as to the degree to which they were 
conclusive. If not conclusive in the state 
where the judgment was rendered, it might 
have been attended with mischievous conse- 
quences, to declare them so in other states. 
In some of the states, perhaps, judgment up 
on an attachment, may be conclusive onlv 
as to the thing attached; in others, it may- 
be so as to the matter decided, and to operate 
against the person and estate of the defend- 
ant generally. In others again, the judgment 
may be so far inconclusive, that it may be 
opened and examined upon the performance 
of certain conditions, within a limited period. 
The present case, affords a strong illusti-a- 
tion. The judgment is against Sarmiento 
and Mahony, although process was not served 
on the latter, nor. did he appear or take de- 
fence. Is the judgment by the law of New 
York, conclusive as to Mahony? Possibly it 
may be so, upon the gi-ound, tiiat it was a 
partnership ti-ansaction; and that as one 
partner may bind, so he may defend his as- 
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sociate. But a different course of reasoning 
might prevail in otlier states, and the law 
might consider it only prima facie evidence, 
or no evidence at all, against the defendant, 
who was not served with the process. These, 
and a variety of other cases, which might be 
put, show the wisdom of the legislature, in 
giving to such judgments, only such credit, 
as they possess in the state where they were 
rendered. 

Now let me ask this question of those who 
deny the conclusiveness of the judgment. If 
a court in Pennsylvania, should declare, that 
a judgment of a court of New York, is evi- 
dence only that such a judgment was render- 
ed, and that the same is only prima facie 
evidence that a deht is due or not due; does 
that court give as much faith and credit to 
such judgment, as is given to it, by the laws 
and usages of the state of New York; which 
pronounce it to be evidence, and conclusive 
evidence, not only of the existence of the 
judgment, but of the right which it has de- 
cided? If then you deny to such judgment, 
the force and effect given to it, by the laws of 
New York; you deprive it of the same faith 
and credit, which the same laws attribute 
to it; and in truth, the latter expressions, as 
used in the act of congress, are synonymous 
with the former. Nothing remains, but to 
answer some of the objections made to this 
.construction. It is said, that the judgment 
which thus claims an exemption from re- 
examinations, may have been exparte; the 
defendant having had no opportunity to 
make his defence. If the law of the state 
does not prohibit such an outrage upon 
the immutable dictates of justice; then the 
court which inadvertently gave the judg- 
ment, or a superior court, would provide the 
redress. If the law or the courts, should 
leave the injured party without a remedy, I 
will not say, (because in this case it is un- 
necessary,) whether the courts of another 
state would be bound to consider such a judg- 
ment, as conclusive or not. But, if they 
should be so found, then I can only say, that 
the act of congress was not passed wili suflSL- 
cient consideration; and that it may, and 
ought to be so amended, as to give a conclu- 
sive effect to judgments, only in cases where 
the trial was perfectly fair, and where both 
parties were, or might have been heard. But 
the supposed case, although it might form an 
exception, furnishes no just ground of ob- 
jection to the rule itself. 

As to the second objection, it is said the 
judgment on which this action is founded 
was exparte, erroneous and unjust. The 
answer to this is, that there is no founda- 
tion for the complaint, that° the judgment 
was exparte; because the defendant was 
served with process, and pleaded to the ac- 
tion. If the judgment be not erroneous, it 
would doubtless have been revei'sed, if the 
defendant had thought proper to carry it 
before an appellate court If the plaintiff's 
claim was unfounded, for which, by the bye, 



we have only the defendant's assertion; he- 
has no one but himself to blame for not hav- 
ing proved it so, at the trial of the cause. 

Third objection. If the judgment is to have 
such effect in this state, as it has In the state 
of New York, it would create a lien on lands 
lying in this state; an execution might issue 
from the mayor's court, where the judgment 
was rendered into this state, or a scire facias 
might lie. These, if they be evils, are alto- 
gether imaginary. The judgment of itself, 
has no extra-territorial force; the laws of 
New York can give it none, nor does it ob- 
tain it from the act of congress. The courts 
of the other states, are enjoined to give such 
faith and credit to it, as it is entitled to in 
the state of New York. If it be conclusive 
evidence of the right it establishes, in the 
courts of New York, it is conclusive here^ 
and this is all that the act of congress re- 
quires. There however is no doubt in my 
mind, but that congress may give to the judg- 
ments of one state, all the effect which it is 
complained may follow from the rule laid 
down by the court; and I confess that I can 
see no good reason, why such an effect may 
not in part be given. Why ought not an 
execution to issue, upon a judgment render- 
ed in one state, against the person and ef- 
fects of the defendant, found in any other?- 
It is unnecessary, however, to moot the policy 
of the measure, which must rest with con- 
gress in its wisdom to adopt, if it should seem 
right to that body to do so. 

Upon the whole, it is the opinion of the 
court, that this judgment is conclusive, and 
amounts to a complete extinguishment of the 
original contract, wherever it might have 
been made; and consequently, upon the rule 
jSrst laid down, the bankruptcy, ceiiiflcate 
and discharge of the defendant at Teneriffe, 
afford no bar to the plaintiff's present de- 
mand, and your verdict ought to be for the 
plaintiff. 

Verdict for plaintiff. 
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Case K"o. 5,761. 

GREEN V. TAYLOR et al. 

[3 Hughes, 400.] i 

Circuit Court, E. D. Virginia. May 5, 1879. 

Actions against Husband and Wife— Cosipe- 

TEXOY OP Husband as a Witness in 

Wipe's Favor — "Sale in Gross." 

1. In a case, in which an abatement was 
claimed for an alleged deficiency in the sale of 
a tract of land, in which the husband and wife 
were both made parties defendant, but the wife 
was not a necessary party defendant, held, 
that the husband is a competent witness to tes- 
tify in favor of any interest of the wife, but is 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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incompetent to testify against any such inter- 
est 

2. The words "sale in gross," wlien applied 
to the land itself, are synonymous with "con- 
tract of hazard," and preclude any claim for 
abatement in the purchase-money. 

In equity. In the early part of Decem- 
ber, 1872, W. A. S. Taylor was in Hampton. 
Whilst there he was approached by A. B. 
Green, who desired to purchase of him a 
tract of land near Newport News, of great 
prospective value, on account of being near 
the expected terminus of the Chesapeake and 
Ohio Railroad; land which he derived from 
his wife. Taylor agreed to write him from 
Norfolk (Taylor's home) a response to his pro- 
position. On his return he wrote Green as 
follows: "Norfolk, Va., December 3d, 1872. 
Dear Sir: Mrs. Taylor can be induced to take 
for the farm $25,000, that is, about §62^ 
per acre (390% assessed). She would enter- 
tain no proposition based simply on its agri- 
cultural value. I write in response to your 
request of yesterday. Of course, we do not 
hold the proposition open longer than your 
prompt reply. Yours truly, "W. A. S. Taylor. 
P. S, Please keep offer to yourself. I desire 
no one to know it W. A. S. T." This letter 
was never answered, and that negotiation 
terminated with it. About two weeks after 
this, one Titlow, a real estate agent of Hamp- 
ton, the county-seat of the county "where the 
land lay, made renewed overtures to Taylor, 
which were rejected; but Green denies Tit- 
low's agency. Afterwards, on the 1st of 
January, 1873, Mr. Thomas Tabb,a prominent 
lawyer of Hampton, acting as the agent of 
Green, renewed negotiations with Taylor for 
the purchase of the land, offering $25,000, 
which was accepted. The deed was drawn by 
Mr. Tabb in Taylor's presence, and the bound- 
aries furnished by Mi\ Tabb, who was fa- 
miliar with the property. In drawing the 
deed, Mr. Tabb inserted the clause "contain- 
ing 400 acres more or less." Taylor refused 
to execute a deed guaranteeing any particular 
quantity, and insisted upon the insertion of a 
clause protecting him from any trouble on 
that score. :Mr. Tabb then inserted the fol- 
lowing clause, declaring that it -would be 
sufficient to meet Taylor's purpose (Taylor 
not being a lawyer): "The said tract of land 
is sold in gi'oss and not by the acre, and em- 
braces the tract of land devised to Martha, 
the wife of the said William A. S. Taylor, 
by will of her father, the late Edward Par- 
rish, and also the tract acquu'ed by her 
under the will of her uncle, the late John 
Parrish." A third of the purchase-money 
was paid in cash, and the balance evidenced 
by two bonds secm-ed by deed of trust on the 
land. The first bond was paid at maturity, 
and part of the second. After the gi*eater 
portion of the second bond had been over- 
due, some two years or more, Taylor directed 
Mr. Tabb, the trustee, to sell under the trust 
deed. Thereupon Green filed a bill of in- 
junction, in which he alleged a deficiency of 
IOfed.cas. — 71 



SO acres in the quantity mentioned in the 
deed, and claimed abatement therefor, mak- 
ing Taylor and wife and Tabb parties de- 
fendant Mrs, Taylor had joined, iaccording 
to the mode prescribed by law, in the deed 
of Taylor and wife to Green, but the bonds 
for the deferred payments were made pay- 
able to Taylor individually. Taylor answer- 
ed the bill, claiming that the contract was a 
sale in gross, and denying Green's right to 
any abatement. A sm*vey taken by order of • 
court in this suit showed a deficiency of 
63 acres. Taylor's deposition was taken in 
support of his answer, in which he detailed 
the conversation between himself and Tabb, 
held at the time of the execution of the deed. 
To this deposition the plaintiff excepted, on 
the ground that the husband could not testify 
either for or against his wife's interest, in a 
case where both were parties. The excep- 
tion was overruled. 

HUGHES, District Judge. Depositions of 
Taylor, the defendant, have been taken and 
filed in the cause, which are excepted to by 
conjplainant's counsel, on the ground that 
Taylor is an incompetent witness in con- 
sequence of his wife being a party to the 
cause. No" objection is made by Green to 
the validity of Taylor's title to the land men- 
tioned in the bill of complaint In that bill 
Green prays for an injunction against the 
sale of the land which had been advertised 
under a trust deed after default in the pay- 
ment of the last instalment of the purchase- 
money. Taylor was simply proceeding to col- 
lect a chose in action, in which his wife has 
no interest Green's objection to the sale 
is that the tract of land does not contain as 
many acres as it was represented by Taylor 
to embrace, and he claims an abatement of 
price. He does not seek to avoid the con- 
tract of sale for fraud or otherwise. The 
deposition of Taylor relates to what transpir- 
ed bet^veen himself and Green on the subject 
of the quantity of land at the time of Green's 
purchase of the land. Mrs. Taylor seems to 
have no interest in the controversy, and is 
merely a formal party to the cause, made so 
by Green in his bill; which the defendant, 
however, did not demur to on that ground. 
The incompetency of husband or wife as a 
witness in cases where the other was party 
to a suit, was by the old law based upon two 
grounds, viz., 1st, that of uiterest; and 2d, 
that of public policy. But section 858 of 
the Revised Statutes of the United States 
(passed in 1864, which is a substantial adop- 
tion of Lord Denman's act), removes the 
fii-st ground in the fedei-al courts of this 
country, and allows parties to a suit inter- 
ested in the result to testify as competent 
witnesses. 

The other ground of objection to the testi- 
mony of husband and wife is also wellnigh 
abolished in all civil cases in England; name- 
ly, the ground that the admission of their 
testimony would be against public policy. 
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Before the acts of parliament in England 
which were designed to remove this objec- 
tion, the decisions of the English courts 
had greatly relaxed this inile, even in crimi- 
nal cases. See Rex v. Inhabitants of AH 
Saints, 6 Maule & S. 194; Bex v. Inhabitants 
of Bathwiet, 2 Barn. & Adol. 647; Reg. v. 
"Williams, 8 Gar. & P. 284. But see also 
Rex V. Gleed, 3 Russ. Crimes (4th Eng. Ed.) 
G31. These cases go upon the distinction be- 
tween incompetency and privilege. In this 
countiy the old rule in regard to the impolicy 
of such testimony remains, but I think I haz- 
ard nothing in holding that it is so much 
relaxed that it is not enforced except in eases 
where the testimony of husband or wife 
would be against the other in civil cases. 
See "William & Mary College v. Powell, 12 
Grat. 382; also, Stein v. Borman, 13 Pet. 
138 U. S.] 209. The testimony of Taylor in 
this case cannot, under any sort of eonjectm'e 
or by any possibility, be injurious to his wife. 
She is a party merely in form, having no 
interest in the recovery. If by possibility 
she have an interest, the testimony of her 
husband is in support of that interest, and 
not against it. The reason of the rule of 
evidence in question does not, therefore, ap- 
ply here. Oessante ratione, cessat et ipsa | 
lex. I see no sufficient ground, therefore, 
for the exclusion of Taylor's evidence. 

Thereupon the case came on for hearing 
upon the issues of law raised by the bill and 
answer, and was argued by Legh R. Page, 
for complainant; and by Burroughs & 
Brother, and Sharp & Hughes, for defend- 
ant Taylor. 

The briefs of the other counsel have been 
taken from the papers in this cause. That 
of Sharp & Hughes was as follows: 

Brief of Counsel for Defendants. 

The questions in this case are: (1.) If 
Green is entitled to any abatement, should 
it be for seventy-five acres, the amount of 
deficiency shown by defendant's survey, ex- 
cluding the part betn^een high- and low- 
water mark from being counted in the 
amount named in the deed, or for only sixty- 
three acres, the amount of deficiency includ- 
ing that between high- and low-water mark 
in the deed? (2.) Is he entitled to any abate- 
ment, admitting the deficiency? 

1, The first question is tantamount to this: 
Does a deed describing land as bounded by 
a navigable river {not as included between 
certain metes and bounds), convey the lands 
to high-water mark or to low-water mark? 
That is, does the ownership of riparian pro- 
prietors extend to high-water mark or to 
low-water mark? We maintain that the 
twelve acres should be included in the 
amount of land named in the deed. It is well 
settled in Virginia that the ownership of 
riparian proprietors extends to low-water 
mark. If not settled by the present statute 
(Code Va. c. 62, § 2), on the ground that the 



words "right and privileges" do not mean 
ownership, the original statute (1 Rev. Code 
1819, c. 87, p. 341; Acts 1819, c. 28) shows 
this to have been the meaning of the legis- 
lature. The original statute reads: "Here- 
after the limits or bounds of the owners 
shall extend to ordinary low-water mark," 
and the present statute, which is but an ab- 
stract of the original one, evidently intends 
to pursue the same policy. And in the case 
of Hundley's Lessee v. Anthony, 5 "Wheat. 
[18 IT. .S.] 374, the United States supreme 
court expressly decides that the ownership 
of riparian proprietors extends to low-water 
mark. This view was subsequently confirm- 
ed in Garner's Case, 3 Grat. 655; in French 
V. Bankhead, 11 Grat. 159, 160, and is stated 
by Prof. Minor (2 Minor, Inst p. 20) to be 
the settled law of "Virginia. The law is plain 
enough. But there are in the papers a 
couple of affidavits to the effect that it is 
the special custom in that locality to include 
land only to high-water mark. What are 
those affidavits worth? A special custom in 
the sense of a local law cannot exist in Vir- 
ginia, especially in contravention of an ex- 
press statute. Harris v. Carson, 7 Leigh, 632; 
IMason v. Meyers, 2 Rob. [Va.] 606; Gross v. 
Criss, 3 Grat. 262; 2 Minor, Inst. 493, 495. 
Nor can such a custom be proved or admis- 
sible in evidence to vary a written contract. 
Authorities, supra, and 2 Minor, Inst 95, 
168, 169, 955, 956. But even supposing such 
a custom admissible in evidence, it has not 
been proved in this case. An affidavit can no 
more prove a custom than it can prove any 
other fact We are as much entitled to a 
cross-examination as we would be if the 
question of quantity itself was to be proved 
by deposition. On no ground can the twelve 
acres between high and low-water mark be 
excluded from the land conveyed by the 
deed. 

2. Next, is Green entitled to any allowance 
for the deficiency? He says in his bill that 
he was misled as to quantity by Taylor's 
representations, and that whether they were 
innocent or not, he should be relieved from 
this mistake. We deny that Taylor made 
any representation as to quantity. Green, 
by accepting the form of deed which was 
given him, precluded himself from any al- 
lowance for the deficiency- In other words, 
it is a sale in gross or contract of hazard. 
By accepting a deed for a sale of this char- 
acter Green defeated all chance of compensa- 
tion. It is well settled that in sales of this 
character no allowance is made for deficien- 
cy. Quantity is supposed to be no part of 
the contract, to be mere matter of immate- 
rial description, and not a matter of repre- 
sentation. We admit that the presumption is 
against such contracts, and that in doubtful 
cases courts will incline to construe them 
cases of sale by the acre. But when we ex- 
amine the cases decided in Virginia, and see 
what doubtful cases have by them been 
construed to be sales in gross, or contracts 
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of hazard, we can entertain no doubt of the 
result of this ease, where the deed expressly 
provides that "this is a sale in gross and not 
by the acre." It is useless to quote or inves- 
tigate English authorities on the subject, for 
the numerous decisions of the court of ap- 
peals of Virginia, nearly thirty in all, and the 
philosophical treatises contained in such 
works as Minor's Institutes and Lomax's 
Digest, settle the law for Virginia indepen- 
dently of any other decisions. Sales of land 
lire divided into three classes: 

(1.) Th6 first class is the sale of a specified 
number of acres at a named price per acre, 
commonly designated as sales by the acre. 
In this class, in cases of excess or deficiency, 
relief will be grrant*jd, for here the quantity 
is of the essence of the contract, and in case 
of a deficiency the vendee did not get what 
he bargained for. To this class belong the 
cases of Carter v. Campbell, Gilmer, 170; 
Neal V. Logan, 1 Grat 14; Triplett v. Allen, 
2G Grat 722; Bierne v. Erskine, 5 Leigh, 
59. 

(2.) The second class is of sales of an esti- 
mated number of acres for a gross sum. 
This class is commonly known as sales by 
estimation or sales for a gross sum. In this 
class also relief is allowed for errors too 
great to be imputable to mistakes in survey, 
for in this class also the parties are influenced 
by the quantity to a material extent in as- 
sessing the price, and quantity is of the es- 
sence of the contract The cases under this 
class are Quesnel v. Woodiief, 6 Call, 238; 
Bedford v. Hickman, 5 Call, 236; Nelson v. 
Carrington, 4 Munf. 332; Nelson v. Matthews, 
2 Hen. & M. 164; Duvals v. Ross, 2 Munf. 
290; Blessing v. Beatty, 1 Rob. [Va.] 304; 
Crawford v. McDaniel, Id. 448; Walsh v. 
Hale, 25 Grat 314; Hoback v. Kilgores, 26 
Grat 442. 

(3.) The third class is of sales of a gross 
tract of land, as by specified boundaries, or* 
described as "that parcel obtained by in- 
heritance," or "that parcel mentioned in a 
certain survey." The technical name of this 
class is a sale in gross or a contract of haz- 
ard. The cases in the Virginia Reporters 
comprised under this class are JoUife v.Hite, 
] Call, 301; Pendleton v. Stewart 5 Call, 1; 
Hull V. Cunningham, 1 Munf, 330; Grant- 
land V. Wight, 2 Munf. 179; Fleet v. Haw- 
kins, 6 Munf. ISS; Tucker v. Cocke, 2 Rand. 
rVa.] 51; Foley v. McKeown, 4 Leigh, 627; 
Keyton v. Brawford, 5 Leigh, 39; Russell v. 
Keeran, 8 Leigh.* 9; Seamonds v. McGinn is, 
o Grat 319; Jones v. Tatum, 19 Grat 735; 
Caldwell v. Craig, 21 Grat 132. 

The confusion which long shrouded the 
subject was caused by confounding the last 
tAvo classes. In the second class it is well 
settled that relief is granted; in the last 
class, of sales in gross, it is equally well 
settled that mistake in quantity is no ground 
for relief. In the second class quantity is of 
the essence of the contract In the last class 
the vendee desires a specified tract and 



quantity is mere matter of description, not 
a matter of warranty, and not supposed to 
influence tlie price to any material extent. 
Green may say in his bill that he relied on 
Taylor's representations as to quantity, "and 
intended to buy so much. But by his ac- 
ceptance of a deed of that form, the law 
makes him say the opposite. It makes him 
say that he did not care about the quantitj-, 
and only desired the tract In the words of 
Judge Staples in Caldwell v. Craig, 21 Grat 
136: "It is difficult to imagine a case where 
the purchaser, in the price he agrees to pay, 
is not influenced by his estimate of the quan- 
tity. And if a mistake of this sort afEords 
ground for equitable relief, it is clear there 
could no longer be a contract of hazard. We 
know, however, that such contracts, when 
fairly made and clearly established, are uni- 
formly enforced by the courts. Nor is there 
any injustice in this principle of equitable 
jurisdiction. If the vendee encounters the 
hazard of a deficiency, the vendor incurs that 
of an excess; and it is impossible to say that 
this very hazard did not constitute an im- 
portant element of the price. Foi' whether 
the case be one of excess or deficiency, the 
mistake is not In the substance of the con- 
tract, but in relation to the very risk in 
the contemplation of the parties." And the 
case of Pendleton v. Stewart 5 Call, 1, also 
decides that in sales in gross the quantity 
is not of the essence of the contract, but is 
mere matter of description. The authorities 
are remarkably unanimous in holding that 
relief is denied in cases of sales in gross or 
conti'act of hazard, for, in Russell v. Keeran, 
8 Leigh, 19, and Blessing v. Beatty, 1 Rob. 
[Va.] 304, and in the very last case decided 
(Watson V. Hoy, 28 Grat 704) these two 
phrases are everywhere used as synonymous, 
and are stated to mean, ex vi termini, the 
same tiling. There is not a case of a sale in 
gross in which relief was decreed on the 
ground of mistake in quantity. Any fraud, 
such as that in Bedford v. Hickman, 5 Call, 
230, and Duvals v. Ross, 2 Munf. 290, or any 
eviction by title paramount might be ground 
of relief even in sales in gi-oss. But in the 
ease of fraud, that would afford a distinct 
ground of equitable intervention. There is, 
however, in this case no proof or even hint 
of fraud. And in case of eviction by title 
paramount relief would be decreed; for, be- 
sides the fact that it would fall under the 
covenant of general warranty, the vendee 
might lose the best portion of the tract of 
land that he contracted for, and be frustrat- 
ed in the main object of his purchase. But 
these are the only grounds for relief in cases 
of sale in gross; for mistake in quantity, an 
immaterial matter of description, where a 
tract of land is bought as a tract frustrates 
no object of the vendee, works no hardship 
upon him, or -at least none which he has not 
expressly waived, and to which the vendor 
was not equally liable. 
All the cases where relief has been allowed 
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on the groimd of mistake Avere either sales 
by the acre or else sales bj' estimation, or as 
they are sometimes called, sales for a gross 
sum, and it is admitted that in such cases 
relief is proper. Quesnel v. Woodlief and 
Blessing v. Beatty [supra J were both cases 
of this class, and neither of them extends the 
doctrine to sales in gi'oss. The latter case 
grants relief on the express ground that the 
case at bar was a sale for a gross sum, and 
in a dozen different passages uses the words 
"sale in gross as synonymous with conti-act 
of hazard," and states that were the case 
at bar such a case, no relief would be grant- 
ed. As for example (page 300), "This (stipu- 
lation) changes a sale by the acre into a con- 
tract of hazard, and necessarily excludes the 
interposition of equity on the ground of mis- 
take." And again (page 301): "We must 
bear in mind that upon the question of com- 
pensation, the substantial distinction is be- 
tween a sale that is a contract of hazard and 
one that is not. When *a sale in gross' is 
used as equivalent to a contract of hazard, 
the term is properly applicable not to the 
price but to the subject; for a sale by the 
acre may be a contract of hazard, and a sale 
for a gi'oss sum may not. A sale in gross 
when applied to the thing sold means a sale 
by the tract without regard to quantity, and 
in that sense is (8 Leigh, 19) ex vi termini, a 
contract of hazard." 

The very latest case reported (Watson v. 
Hoy, 28 Grat. 70i) says that the sale of a 
certain tract is a contract of hazard. Page 
TOi et seq. This is just the ground on which 
we stand in this case. We maintain that the 
words '"sale in gross," are in this deed syn- 
onymous with "contract of hazard." We so 
hold because the manner in which it is used 
in the deed shows it to have been so intend- 
ed. The deed expressly provides, "This is a 
sale in gross and not by the acre, and em- 
braces all tliat tract left to the wife of the 
vendor by her father." The case of Hull v. 
Cunningham, above quoted, decides that a 
description of a tract as "that inherited." 
etc., shows that the sale of a tract in gross 
was intended. The cases of Grantland v. 
Wight, 2 Munf. 179; Foley v. McKeown, 4 
Leigh, 62T; Seamonds v. McGinnis, 3 Grat. 
319, decide that when land is sold by metes 
and bounds, the sale of a tract in gross is in- 
tended. In tliis deed the words "sale in 
gross" are evidently applied to the thing sold 
and not to the price, and consequently mean, 
ex vi termini, a contract of hazard. This is 
the regular legal meaning of the words as 
shown by their continual use in that sense 
in Minor's Institutes (volume 2, p. 626, and 
also pages 794, 795), Lomax's Digest (volume 
2, marg. pages 61-68), and aU the cases quot- 
ed at the beginning of class No. 3. This be- 
ing the legal sense of the words, we may 
with confidence invoke the well-settled rule 
of construction (2 Minor, Inst p. 951), that 
parties are presumed to use technical or legal 
words in their technical or legal sense, a pre- 



sumption which is sti'eugthencd by the proof 
of tlie circumstances under which the deed 
was made. The deed was drawn by an ex- 
perienced and distinguished lawyer (Colonel 
Tabb), who certainly knew the legal mean- 
ing of the words employed by him. It is in 
evidence that when the statement of quanti- 
ty was inserted the vendor stopped him, and 
refused to wan-ant the quantity; that 
Colonel Tabb tiien inserted the above-quoted 
sentence for the express purpose of protect- 
ing Mr. Taylor from any future ti'ouble on 
that score; that until those words were in- 
serted Taylor refused to accept the deed, 
and that it was accepted by both Mr. Taylor 
and Colonel Tabb, Mr. Green's agent, as a 
guarantee against any future litigation. The 
very fact that the round number of 400 acres 
was used, is of itself pregnant proof that it 
was mere matter of immaterial description, 
and that a contract of hazard was in con- 
templation. These are the surrounding cir- 
cumstances admissible in evidence as pla- 
cing tlie court in the exact position of the 
contracting parties, and thus enabling it to 
form an unerring judgment of their inten- 
tion. All the evidence, both circumstantial 
and positive, shows that both parties con- 
templated a contract of hazard, and it is pex'- 
hafis useless to quote any more authorities 
to show that relief cannot be granted. It 
may, however, be well to quote a few ex- 
tracts from the leading cases to substantiate 
this view of the law. In the case of Tucker 
V. Cocke, 2 Rand. [Va.] 51, Judge Green 
(pages 65-67) says: "This was therefore a 
contract of hazard, without any fraud, con- 
cealment, misrepresentation, or negligence 
on the part of the vendor. The error in re- 
I spect to the quantity of land was mutual, 
and was not in relation to the substance of 
the thing contracted for; but in relation to 
the very hazard contemplated by the par- 
ties, the question is whetlier the disappointed 
partj' is in such case entitled to relief. . . . 
If relief could be given in such a case as the 
case at bar, a fortiori, it should be given if 
the vendor knew of the deficiency and con- 
cealed it So that in both cases, when the 
vendor knew and when he was ignorant of 
the deficiency, relief being given, there could 
no longer be a contract in which a purchaser 
could take the risk of a deficiency efEectually 
upon himself. The coux*t of appeals have 
uniformly recognized the validity and obli- 
gation of such a contract and in all cases in 
which they have given relief it has been 
founded on circumstances either of fraud, 
misrepresentation, or concealment, or mis- 
take in whole or in part in relation to the 
substance of the thing contracted for. . . ." 
So also in JoUife v. Hite, 1 Call, 326, 327. 
"If it was meant to change or set aside a real 
contract for the sale of a tract of land in 
gross, at the risk of the purchaser for gain 
or loss by a deficiency or excess in the quan- 
tity it was supposed to contain by both par- 
ties, I do not hesitate to say that it was car 
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ricd too far, being an interference with fail 
contracts wliicU no court has a right to make, 
since there "was no mistake in the contract, 
wliatever there might be in the estimatt 
contemplated. Such contracts are made 
every day for the purchase of tracts of land 
in gross." 

To the same effect are the cases of Pen- 
dleton V. Stewart, 5 Call, 1, and especially 
Caldwell v. Craig, 21 Grat. 136-140. And 
this view is the view taken by Lomax, in 2 
Lomax, Dig. 61-G8, and by Professor Minor, 
in 2 Minor, Inst. G2(5, and also 793-795, in 
which latter passage all the Virginia au- 
thorities are classitied and digested so phil- 
osoijhically and accurately that those three 
fihoi*t pages are a complete epitome of the 
law, and render useless any reference to the 
original cases. Without insulting the court 
by any further argument on a doctrine so 
w^ell settled in view of the preceding au- 
thorities, we may safely maintain that in 
eases of contracts of hazard no relief is 
granted for mistake in quantity on the sole 
ground of mistake; that sales in gross and 
contracts of hazard are synonymous terms, 
and that the contract embodied in the deed 
from Taylor to Green was a conti'act of that 
description, and that an abatement in the 
pm'chase-money cannot on that ground be 
decreed. Nor is the deficiency in this case 
greater than in many of the cases in Avhich 
relief was denied. Including the part con« 
tained between high- and low-water mark, 
the deficiency would be 75 acres, or about 
one-fifth. But the counsel for the plaintiff 
will hardly dispute in seriousness the propO' 
sition that this should be included in tha 
tract, and this would reduce the deficiency 
to 03 acres, or about one-seventh. In Jollife 
V. Hite [supra] the statement was 578, the 
true amount 512, a deficiency of more than 
one-ninth. In Pendleton v. Stewart the stat- 
ed amount was 1100, the true amount 940, 
a, deficiency of one-seventh. In Fleet v. 
Hawkins the stated amount was 370, the 
true amount 338, a deficiency of one-eleventh. 
In Tucker v. Cocke the stated amount was 
10,000 or 12,000, the true amount 9000, a 
deficiency of one-tenth or one-fourth. In 
Foley V. McKeown, the sale of a town lot, 
the deficiency was nearly half. In Key- 
ton V. Brawford the stated amount was 340, 
the true amount was 290, a deficiency of 
one-eighth. In Russell v. Keei*an the stated" 
amount was 405, the ti'ue amount 290, a de- 
ficiency of one-third. In Seamonds v. Mc« 
Ginnis the stated amount was 140, the true 
amount 200, an excess of one-third. In Cald- 
well V. Craig the stated amount was 1000, 
the true amount 800, a deficiency of one- 
fifth. The above authorities dispose of the 
claim for relief on the ground of mistake. 
The claim on the ground of misrepresenta- 
tion is equally futile. For if innocent it 
comes under the head of mistake, and the 
above authorities are applicable. There was, 
however, no representation of quantity made. 



The only one was the fii'st letter of Taylor 
containing an offer which was not accepted 
by Mr. Green, and the negotiations ensuing, 
which fell through completely. This, there- 
fore, had notliing to do with the contract ef- 
fected long after, for in the words of Judge 
Roane, in Jollife v. Hite, 1 Call, 307: "In a 
contract every serious and deliberate com- 
munication which has taken place between 
the parties relative tlxereto, so far as a for- 
mer one has not been revoked by a latter, 
-must be considered as forming the basis of 
the contract, with this exception, that the 
treaty must not at any intermediate time 
have been at an end." 

But even if, despite all the above authori- 
ties, Mr. Green was entitled to an abatement, 
his long delay in asking for it precludes him 
from obtaining it He pays the first instal- 
ment promptly; he makes no objection to 
the deficiency; he takes no steps to ascertain 
the deficiency; and now when years have 
elapsed and when the troubles of the Chesa- 
peake and Ohio Railroad show him that he 
has engaged in a losing speculation, he 
adopts this plan of getting out of his bar- 
gain. But he is too late. Equity will not 
help those who sleep upon their rights; will 
not lend its aid towards fomenting strife; 
will do nothing that can tend to increase 
litigation; and will not be the instrument 
of disappointed speculators. The interestvS 
of society, which demand the quiet and se- 
curity of titles and the end of litigation, can- 
not be sacrificed in favor of those who delay 
their complaints until the eleventh hour. 
These principles alike of policy and justice 
have been reaffirmed numberless times in the 
various cases above quoted, e. g., In Jollife v. 
Hite, 1 Call, 315. And if Green were not 
precluded from praying relief by his laches, 
he would be by the subsequent acquiescence, 
both implied and actual, which characterizes 
this case. The failure for so long a time to 
take steps to ascertain whether any defi- 
ciency existed, even if he had no knowledge 
of any deficiency, is, on the authority of the 
cases above cited, an implied acquiescence 
and a convincing argument to show, inde- 
pendent of that inferred from his acceptance 
of the deed, that he considered it a sale In 
gross, and thought it useless to set up any 
claim for deficiency. But it is in evidence 
that he thought there was a deficiency not 
long after the contract was made; that, 
though he often complained of it, he never 
s6t up any claim for abatement therefor; 
that, knowing and having long known of it, 
he nevertheless, after some time spent in ask- 
ing further time of Taylor, entered into new 
arrangements to pay the entire purchase- 
money without once suggesting or asserting 
any right to demand an abatement Not un- 
til he had failed to fulfil the new contract, 
and the propertj' was advertised for sale un- 
der the trust deed, did he assert such a claim, 
and only as a last resort. What stronger 
acquiescence could be demanded than this? 
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HUGHES, District Judge. The chief reli- 
ance of complainant is on Taylor's letter of 
December 3d, stating the quantity of *the 
land at about 400 acres. But the negotia- 
tion of -tt'hicU that letter was a part fell 
through. The negotiation which was car- 
ried into effect was that of January follow- 
ing. This negotiation was commenced by 
Mr. Tabb, as agent of complainant and trus- 
tee in the ti'ust, who was fully as conversant, 
probably even more conversant with the 
property, its title and its quantity, than Tay- 
lor, It is difficult to suppose that Mr. Tabb 
could have been imposed upon by Taylor on 
that subject; and Mr, Tabb was agent of 
Green, the purchaser; Green standing there 
in the presence of Tabb, possessing as full 
knowledge of the subject of the sale as Tay- 
lor possessed. The letter, therefore, is no 
part of the res gestae. We can look only to 
the deed. That this sale by Taylor to Green 
was a contract of hazard is written in the 
deed. The deed conveyed a certain ti-act of 
land, bounded on the south by Hampton 
Roads, and by the lands of several named 
landowners on the north, east, and west, 
"containing 400 acres, more or less." No 
metes and bounds by courses and distances 
were set out. It contained a recital that 
"the tract of land is sold in gross and not by 
the acre, and embraces the tract of land de- 
vised to Martha, the wife of the said "W. A. 
S. Taylor, by will of her father, the Tate 
Edward Parrish, and also the tract acquired 
by her under the will of her uncle, the late 
John Parrish." This language fulfils all the 
requirements which have been held by the 
courts to constitute a contract of hazard. 
The language quoted was inserted by a skil- 
ful and learned lawyer of the highest stand- 
ing and reputation, who was acting at the 
time as the agent of Mr. Green; who was 
fully cognizant of the technical meaning of 
the language which he used; who was ac- 
quainted with the character of the land and 
the previous negotiations of the vendor and 
vendee; and who inserted the language in 
consequence of the refusal of the vendor to 
execute the deed unless this clause, making 
the sale a contract of hazard, was inserted. 
Tlie clause was a matter of mutual consent 
between the vendor and the vendee's agent; 
and was put into the instrument in order to 
make clear the intention of the parties to be 
that this was a sale in gross and contract of 
hazard. If this is not a contract of hazard, 
it is difficult to imagine what can be "Such a 
contract. In law it is bindmg upon the par- 
ties as such. 

I do not see that the plaintiff has much 
equity on his side. The deficiency of sisty- 
three acres shown by the survey in a tract 
thought to have contained about 400, is not 
as great as has been repeatedly held by our 
court of appeals not to entitle a vendee to 
an abatement of price; and there is no evi- 
dence that complainant's objection on this 
score was made with such promptness as to 



indicate a sense of wrong on the discovery 
of the deficiency. The sale was made in 
January, 1873, and I see nothing to indicate 
dissatisfaction with the quantity before 1S77, 
after several instalments of purchase-money 
had been paid, and after he had been al- 
lowed an extension upon other instalments 
by the vendor. If his equity were clear, this 
would be gross laches. A court cannot un- 
dertake to set aside solemn contracts as de- 
liberately made and as long acquiesced in as 
this was, where there is no fraud and no in- 
tentional deception practiced. The bill must 
be dismissed. 
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GREENE V. BATEMAN. 
[2 Woodb. & M. 359.] i 

Circuit Court, D. Rhode Island. Nov. Term, 

1846. 

Sat,e— Price— Costs. 

1. Where shingles were sold and delivered at 
§3.25, but there was a dispute as to whether 
the ?3.25 was for a bunch or for a thousand; 
it was hdd, that, unless both parties had under- 
standingly assented to one of those views, there 
was no special contract as to the price. 

[Cited in Hughes v. Mercantile Mut. Ins. Co., 
55 N. y. 269; Cummer v. Butts, 40 Mich. 
325; Miller v. Tracy (Wis.) 56 N. W. 868.] 

2. After the dispute on this point arose, the 
vendee offered to return the shingles, or pay for 
them by the thousand; but the vendor refused 
to accept them, and insisted on being paid by 
the bunch, and then the vendee kept and sold 
them. Held, that the rule of damages in as- 
sumpsit, by the original vendor, was the amount 
of the proceeds of such sale, after deducting a 
fair compensation for the services of the ven- 
dee, and not the whole value of the shingles. 

[Cited in Harran v. Foley, 22 N, W. 837.] 

3. The plaintiff having recovered on them less 
than ?500, the court declined, under the cir- 
cumstances, to allow costs to the defendant. 
Costs are not allowed to defendants in such 
cases, unless for special reasons. 

[Applied in Miller v. Tracy, 86 Wis. 336, 56 
■ N. W. 866.] 

This was assumpsit for the payment for 
one hundred and twenty-one bunches of 
shingles sold by the plaintiff [Oliver F. 
Greene] to the defendant [William P. Bate- 
man] in June, 1846, as he alleged, at the price 
of $3.25 per bunch. The defendant pleaded, 
that he never promised, and at the trial here 
this term, the delivery of the shingles was 
admitted; but the defendant insisted, that 
he bought them at $3.25 per thousand, in- 
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stead of §3.25 pei- buneli; and as there were 
but five hundred in a bunch, that the plain- 
tiff ought to recover o^ly at that rate. Much 
evidence was offered to prove what the par- 
ties meant as to the price when tlie shingles 
were delivered. The plaintiff was shown to 
be resident in Albany, N. Y., where shingles 
are sold by the bunch, and the defendant in 
Providence, R. L, where they are sold gen- 
erally by the thousand; and several wit- 
nesses who were present, and others who con- 
versed with the plaintiff beforehand, were 
introduced on both sides to show, whether 
the plaintiff meant to sell at $3.25 per bunch, 
or $3.25 per thousand- It further appeared 
in evidence, that after the delivery of the 
shingles, and the defendant came to pay for 
them, the plaintiff refused to receive $3.25 per 
thousand, contending that he expected and 
sold them for §3.25 per bunch. And the de- 
fendant, denying that he so understood the 
bargain, offered to the plaintiff that he might 
take the shingles again; but the plaintiff de- 
clined that, insisting that he had sold them 
for more. The parties separated on this, the 
defendant not having brought the shingles 
back and tendered them, but proceeded to sell 
them at retail for the price of ?4.50 per thou- 
sand. The plaintiff having at once brought 
this suit, the defendant, during the present 
session, paid into court $202, in full of what 
he was bound to pay, but offered no costs, 
as is required under the rule on this sub- 
ject 

D. J. Pearce, for plaintiff. 
R. Greene, for defendant" 

WOODBURT, Circuit Justice, instructed 
the jury, that the parties in this case relied 
upon a special contract made at the time of 
the delivery of the shingles; and if one was 
then actually made in fact and in law, the 
amount recovered must conform to it But 
in order to constitute such a contract and 
make it binding on the parties, the minds of 
both must have assented to the same terms. 
If they did not there was no aggregatio 
mentium, no agreement or understanding of 
both to one sum or stipulation. If one agreed 
to $3.25 per bunch, and the other to $3.25 per 
thousand, only half as high a price, there was 
in truth no contract as it takes two, we all 
know, both in fact and in law, to make a 
contract Had nothing been said as to 
bunches or thousands, and the sale was of 
shingles at $3.25, it might be presumed that 
the parties meant per thousand, as it was 
shown to be usual to sell by tlie thousand at 
Providence; and it surely would be so pre- 
sumed if a knowledge of this usage had been 
brought home to the plaintiff, or if he as well 
as the defendant had resided at Providence, 
and thus been likely to know and conform to 
the usage. But neither of these last were 
proved. The evidence was in truth the other 
way; and it also appeared, that the plaintiff 
spoke of bunches during the trade, and his 
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price per bunch; ajid the defendant spoke of 
thousands. 

The question then arises, whether the jury 
are satisfied that both parties assented to the 
price of $3.25 per bunch, or of $3.25 per thou- 
sand, or to neither of them. If one party as- 
sented to the first and the other did not; or 
if one party assented to the second, and the 
other did not; then no special contract was 
made, which binds them; but if both assent- 
ed to either, and when they came to settle 
one of them attempted to change the terms 
and prove ti'icky, lie is not to be exonerated, 
if the property was delivered on terms which 
both assented to at that time. And in this 
last event it will be the duty of the jury to 
find for the plaintiff the $3.25 per bunch or 
thousand, as they conclude one or the other 
was agreed on by both, when the shingles 
were delivered. If the jury, however, think 
there was an honest and mutual mistake, and 
both of them never assented to the same 
terms, the idea of a special contract, as either 
sets it up, must be abandoned. 

How do the parties then stand, in such an 
event, as to their rights? The defendant 
when he came to make payment finding 
that he had not understood the price as the 
vendor professed to, proposed that the sale 
be abandoned, and the plaintiff take back 
the shingles. This was declined to be done, 
and payment at $3.25 insisted on. The coun- 
sel for the defendant argue, that under such 
circumstances, the plaintiff must be pre- 
sumed to have agreed, that the defendant 
keep the shingles at only $3.25 per thousand. 
But the plaintiff, insisting that he was en» 
titied to more, and would make no arrange- 
ment without being paid more, repels any 
inference, that he agreed to receive less. 
Such an inference might have arisen had 
he been silent and left the property without 
demanding more, but hot when he did the 
contrary. Had the defendant then gone fur- 
ther and returned the articles to him, or 
set them apart and given notice that he 
should not keep them, and had afterwards 
never intermeddled with, nor sold them, then, 
in law, he would not be made liable for the 
shingles, except on some special contract 
duly proved. But, instead of doing that, the 
defendant took the shingles and afterwards 
sold them. Under such a state of facts, if 
no special contract is satisfactorily shown, 
the defendant in this action of assumpsit can 
be made liable for the price received for 
them, deducting usual charges and commis- 
sions. He is in that view, in the action of 
assumpsit treated like a trustee or agent of 
the plaintiff, selling on his account and for 
his benefit and it is equitable and legal for 
both parties, that having received the money, 
he should pay it over to the owner, after 
retaining a due compensation for his own 
services. If the plaintiff, on the groimd that 
the special contract had never been un- 
derstandingly completed, or if it had been, 
was refused to be' fulfilled, arid was re- 
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pudiated or rescinded by the defendant, 
had gone and demanded the property, and 
on its not being delivered, had brought tro- 
ver, he might perhaps have been entitled to 
recover its whole value, but not so in this 
form of action, and on the state of facts 
existing here. 

The plaintiff is admitted to be entitled to 
recover something, as the defendant has paid 
into court over two hundred dollars for him; 
but not under the rule with costs. You, 
therefore, will take no notice of that in 
your verdict, but find for him as the facts 
require under these instructions, either $3.25 
per bunch, or $3.25 per thousand,, as the 
contract may be satisfactorily proved either 
. way. But if it be not so proved, you will 
find the sum which the defendant sold the 
shingles for, after deducting a proper com- 
pensation for his services. In eitlier event, 
you will allow interest from the time the 
defendant was bound to pay. The jury re- 
turned a verdict for $3.25 a thousand, and 
interest, and the defendant moved, that the 
plaintiff receive no costs, and pay costs to 
him, under the provision of the judiciary act 
of congress, passed September, 1789 (section 
20). The words relating to this subject are, 
— if plaintiff in the circuit court "recovers 
less than the sum of $500," "he shall not be 
allowed, but at the discretion of the court 
may be adjudged to pay costs." 1 Stat. S3. 
"Without this provision, the court could not 
probably give costs to either party in a case 
like this (Harthshorn v. Wright [Case No. 
6,169]; Hulsecamp v. Teel [Case No. 6,862j; 
[Livingston v. Moore] 7 Pet. [32 U. S.] 483; 
[Gordon v. Longest] 16 Pet. [41 U. S.] 97); 
because the declaration on its face claims 
less than $500, though the ad damnum in 
the writ is for more; and If the court has 
jurisdiction by the ad damnum, it is prob- 
able when it does not conflict with the decla- 
ration; and hence in such case of no juris- 
diction it could, as a general principle, give 
cQSts to neither side any more than tlie debt. 
See cases collected in Burnham v. Rangeley 
[Case No. 2,177]. But here the coiu't is 
empowered to give judgment for the debt, 
and also in its discretion to give costs to the 
defendant, but not to the plaintiff, if he re- 
covers less than $500. Lister v. Green, 8 
Cranch [12 U. S.] 224. 

It is a sort of penalty imposed on the 
plaintiff to lose his costs; and a discretion 
is given to the court to increase the penalty, 
so as to make him pay costs to the defendant 
in all proper cases, if he recovers less than 
$500. We are referred to no precedents in 
this district, or elsewhere, of the court in its 
discretion imposing this additional burden 
on the plaintiff in such a case. Generally 
it is a suflficient punishment to a party in 
such case, having an honest debt, to lose 
all his costs; and generally it is a sufficient 
remuneration to the defendant for being sum- 
moned into a higher and more expensive 
court to pay what he justly owes, to ex- I 



onei-ate him from paying any costs whatever. 
I can conceive of cases where, without any 
precedent, it might be a sound exercise of 
the discretion given to us on this subject, to 
punish the plaintiff more and remunerate the 
defendant more. Thus, if the claim of the 
plaintiff was a trivial or frivolous one, and 
not as here over $200 in amount as recovered, 
and more than double that as proved by 
some of his witnesses. Or if the suit seemed 
brought in this court for vexation, or the 
plaintiff having doubtfully a real residence 
elsewhere, and the defendant dragged far 
from home for trial at unnecessary and ag- 
gravated expense, and not as here, the plain- 
tiff permanently a citizen of another state, 
and the defendant sued at a court holden in 
the same city where he resides, and tried 
Avith as little expense, inconvenience, or de- 
lay as practicable. In either of these events, 
and some others, which might be supposed, 
It might be discreet and just to allow the 
defendant all or a part of his costs, though 
found indebted for sometliing. But here, 
though the defendant has not evinced a liti- 
gious spirit himself, and has made advances 
towards settling the matter at the time, and 
since, by bringing money into court, and thus 
probably has received a favorable and low 
assessment of damages from the jury, yet he 
has on neither occasion done enough in law 
to exonerate himself from liability; and the 
sum recovered against him is not a trifling 
claim, and he has not been harassed by its 
being sued and tried at a distance. We are 
not satisfied, therefore, that either substan- 
tial justice to him, or any misbehavior of the 
plaintiff, require us to make the latter, be- 
sides losing his own costs, pay those also 
of the defendant. Enter judgment then for 
the plaintiff for his debt, as found by the 
jury, but allow costs to neither party. 



' Case Ifo. 5,763. 

GREENE v. BISHOP. 

[1 Cliff. 186.] 1 

Circuit Court, D. ISIassachusetts. Oct. Term, 
1858- 

Equitt — Masteus in Chancery — CoPTiuGnT — 

ISFKINGBMENT. 

1. Exceptions to the report of a master should 
be so framed as not merely to allege error in gen- 
eral terms, but should indicate the particulars in 
which the error consists, in order that the court 
may understandingly decide upon each point in 
dispute. 

2. An exception which merely alleges that the 
master has arrived at a wrong conclusion upon 
the evidence, without pointing out any specific 
portion of the testimony to support the allega- 
tion, and makes no suggestion of mistake, fraud, 
or undue influence, cannot in general be consid- 
ered as suflScient to put the finding of the master 
in issue, or to require the court to revise the 



1 [Reported by William Henry Clifford, Esq. 
and here reprinted by permission.] 
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same, in a matter depending entirely upon the 
weight of evidence. 
[Cited in Bridges v, Slieldon, 7 Fed. 35; Jaf- 

ivev V. Brown, 29 Fed. 480; Sheffield & B. 

C, I. & Ry. Co. V. Gordon, 151 U. S. 285, 

14 Sup. Ct. 344.] 

3. The party excepting to a master's report 
should require the evidence which furnishes the 
jjround of the exception, to be stated by the mas- 
ter; if this is not done, the court will not enter 
at large into the evidence in order to ascertain 
if the master was correct in his conclusion. 

[Cited in Welling v. La Bau, 34 Fed. 42.] 

4. The law does not require that the subject 
of a book should be new, or the materials origi- 
nal, in order to entitle the author to a convright, 
for there may be a valid copyright in the plan of 
41 book, as connected with arrangement and com- 
bination of the material, though all the materials 
employed, and the subject of the work, may be 
■common to all other writers. 

[Cited in Lawrence v. Dana, Case No. 8,136.] 
[Cited in Carter v. Bailey, 64 Me. 461.] 

o. Copying is not confined to literal repeti- 
tion, but includes also the various modes in which 
the matter of any publication may be adopted, 
imitated, or transferred, with more or less col- 
orable alteration to disguise the piracy. 

6. It is not necessary that the w^hole or the 
larger portion of a work protected by copyright 
should be taken in order to constitute an in- 
fringement, but if so much is taken that the 
value of the original is materially disminished, 
or the labors of the original author appropriated 
to an injurious extent, such appropriation 
would amount to an invasion of the copyright. 

[Cited in Lawrence v. Dana. Case No. 8,136; 
Reed v. Holliday, 19 Fed. 327; Farmer v. 
Elstner, 33 Fed. 499.] 

[7. Cited in Yuengling v. Sehile, 12 Fed, 100, 
to the point that when a party comes into a court 
of law or equity seeking protection of a copy- 
right, he must show that he is the author of the 
work, or that his title is derived from one sus- 
taining that relation to the publication.] 

Tliis was a bill in equity praying that the 
respondent [William Bishop] might be re- 
strained from selling, or exposing for sale, 
copies of a certain hook entitled "Covell's 
Digest of English Grammar," and that he 
might be ordered to render an account of the 
copies already sold. The bill alleged the 
complainant [Samuel S. Greene] to be the 
author and proprietor of a certain hook or 
ti'eatise on the structure of the English lan- 
guage called "Greene's Analysis"; and of 
another, entitled "Greene's First Lessons in 
Grammar,"— both secured by copyright; that 
the respondent, in violation of the complain- 
ant's copyrights, published and sold copies of 
"Covell's Digest of English Grammar," which 
contained matter adapted from complain- 
ant's books, describing and setting forth his 
new system for the division and subdivision 
of sentences into various classes, with new 
divisions and subdivisi6ns, invented and ap- 
plied by the complainant; that they defined, 
adopted, and used, in the same manner with 
the complainant, the new names invented and 
employed by him, to eslpress and distinguish 
the new classes, divisions, and subdivisions 
of sentences; and, that they also imitated the 
form and use of the exercises, as composed 
and an-anged by the complainant, for the 
purpose of teaching and illustrating the com- 



position of sentences; and, finally, that the 
books, as published and sold by the respond- 
ent were substantially of the same mptive 
and plan throughout as the hooks of the com- 
plainant, and intended to supersede him in 
the market with tlie same class of readers 
and purchasers, without introducing new 
matter and with only colorable variations. 
The answer, admitting the sale of a certain 
number of the second edition of "Covell's 
Digest of English Grammar," denied any in- 
fringement of the complainant's copyrights, 
and alleged, moreover, that th6 complainant 
was not the author or inventor of the materi- 
als, ideas, principles, knowledge, informa- 
tion, and exercises contained in his books; 
that the 'plan of the "Digest of English Gram- 
mar" was essentially different from that of 
the complainant's books; and that, by reason 
of a better arrangement and ti*eatment of the 
subjects, and by reason of various subject- 
matters contained therein, whereof he was 
the author, and of, which he had the copy- 
right, the respondent's book was better suited 
and adapted for general use. When the 
cause came on for final hearing, it was or- 
dei-ed to be referred to a master, to examine 
the pleadings and proofs, and to report to the 
court, whether the plan of the respondent's 
book, or any parts or matters therein, were 
similar to the plan of the complainant's books, 
or any parts or matters therein, and if so, to 
specify the same; also, to report whether 
the same, or any part thereof, and which 
part, were original with the complainant; 
and also, whether the iise in the respondent's 
book of the parts or f eatm-es taken from the 
complainant's books, and original therein, 
tended to prejudice, and to what extent, the 
sale of the books of the complainant 

The master reported as follows: 1st. That, 
of the books stated in the bill to have been 
sold and exposed for sale by the defendant, 
the only books so sold or exposed were cer- 
tain copies of "Covell's Digest of English 
Grammar," of each of the second, third, and 
fourth editions, and that the contents of the 
copies of these several editions are the same. 
2d. That the plan of the defendant's book, 
taken as a whole, is not similar to the plan of 
either of the plaintiff's books, but that, in 
that pait of the defendant's book which 
treats of analysis, and which is contained 
between sections 138 and 181 inclusive, the 
system on which the materials are arranged, 
the logical order in which the subject is dis- 
played, and the mode by which it is set forth, 
and illustrated by copious models and ex- 
amples, ai-e similar to those of the plaintiff's 
entire book, entitled "Greene's Analysis." 
3d. That the parts and matters of the de- 
fendant's book, specified in tlie schedule here- 
to annexed, marked A, are similar to the 
parts and matters contained in the plaintiff's 
book, also specified in the schedule hereto 
annexed, marked B. 4th. That the parts 
and matters named in Schedule B, in the 
logical connection in which they stand in 
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the plaintiff's book, and in which they are 
taken and used by the defendant, form an 
original part of an original system of gram- 
mar, set forth in the plaintiff's said book; 
the schedules annexed indicate the order in 
which these parts and matters appear in the 
respective books. 5th. That the use of said 
parts and matters, by the defendant, tends 
to prejudice the sale of the plaintiff's book, 
called "Greene's Analysis," to the extent of 
preventing the sale of as many copies of the 
plaintiff's book, called "Greene's Analysis," 
that there are sold copies of the defendant's 
books, called "Govell's Digest." The sched- 
ules referred to in the report are not neces- 
sary to a proper understanding of the points 
decided by the court, and are therefore 
omitted. 

To this report the respondent excepted as 
follows: First Exception. For that in said 
report it is reported that in that part of the 
defendant's book which treats of amdysis, 
the plan on which the materials are arranged, 
the logical order in which *the subject is dis- 
played, and the mode in which it is illus- 
trated and set forth, by copious models and 
examples, is similar to those of the plaintiff's 
entire book Analysis. Second. For that it 
does not appear by said report wherein the 
plans of the two books correspond, nor in 
what the alleged similarity in the logical or- 
der in which the subject of analysis is dis- 
played, and the mode in which it is set forth 
and illustrated by examples consist. Third. 
For that the system of grammar and instruc- 
tion in the plaintiff's books, so far as the 
same is similar to that in the defendant's 
book is not original with the plaintiff, nor 
an original part of his work. In support of 
which exception the defendant refers to the 
proofs taken in the case, which are the same 
with those produced before the master; and 
also to the books of the parties, and to those 
of George Crane, De Lacy, and Kiihner, pro- 
duced before the master and made a part of 
the case as exhibits therein. Fourth. For 
that the plan on which the materials are 
arranged in the plaintiff's entire book 
Analysis, the logical order in which the sub- 
ject is displayed, and the mode by which it 
is set forth and illustrated by copious models 
and exercises, so far as the same are similar 
to that part of the defendant's book which 
treats of the subject of analysis, are not 
original with the plaintiff's, in support of 
which exception the defendant refers to the 
books and proofs above mentioned. Fifth. 
For that said report does not indicate, speci- 
fy, or show what parts or matters of the plain- 
tiff's books, if taken out of their connections, 
ai*e original with the plaintiff', or what parts 
or matters are collated from treatises men- 
tioned in said report. Sixth. For that the 
resemblance between the books of Greene 
and Govell is not other or greater than neces- 
sarily or properly belongs to two books on 
the same subject written for the same pur- 
pose, and treating of a department of learn- 



ing within the com*se and studies of educa- 
tion, and it does not inVolve the borrowing 
by one of these authors from the writings 
of the other, as will appear by reference to 
proofs in the case, and by the examination 
of the several books of the parties. Seventh, 
For that it appears by the proofs that aU the 
matters in Greene's book similar to Govell's 
book were contained in previous publications 
of other authors, and were not original \^ith 
Greene. Eighth. For that it appears by the 
proofs that Govell framed his book of his own 
ample general knowledge of the subjects 
treated, and from wide studies in previous 
books, and not from the works of Greene. 
Ninth. For that in said report it is reported 
that the use of the parts and mattei-s men- 
tioned tends to prejudice the sale of the 
plaintiff's books, and to the extent mention- 
ed. Tenth. For that the report does not 
cleai-ly and definitely show what matters of 
Govell's book similar to Greene's are origi- 
nal with Greene. Eleventh. For that it ap- 
pears by the master's report, and the sched- 
ule annexed to it, that the said Govell's book 
does not use the language of the plaintiff's 
books, but simply expresses and condenses 
the views of the plaintiff, and is not an in- 
fringement of his copyright. Twelfth. For 
that in said report it is reported that certain 
passages in the defendant's book, in the con- 
nection in which they stand, are similar to 
certain passages in the plaintiff's books in 
the connection in which they stand, and 
original with the plaintiff in their connec- 
tion. The arguments were upon these ex- 
ceptions. 

Sidney Bartlett and Lemuel Shaw, Jr., for 
complainant. 

B. R. Gurtis and Thornton K. Lothrop, for 
respondent 

GLIFFORD, Circuit Justice. Twelve ex- 
ceptions are taken by the respondent to the 
report of the master. Excluding the elev- 
enth, which deserves a separate considera- 
tion, all the residue may conveniently be di- 
vided into three classes. First, such as 
merely express dissatisfaction with tlie report 
in the form of general objections to the con- 
clusions of the master upon the evidence, or 
to the results arrived at by him, and are in 
substance and effect nothing more than an 
appeal from the determination of the master 
to the court to revise and reverse his decision, 
or rather to determine the matters in contro- 
versy on a review of the testimony, as if no 
order had been passed or report made, and 
precisely as in case of final hearing upon 
pleadings and proof without reference. To 
this class belong the fixst, third, fourth, ninth, 
and twelfth exceptions, as numbered in the 
printed copy of the same. 

Second, such as allege directly or indirectlj 
that certain other matters are omitted or in 
sufiaciently stated in the report, which it is 
alleged the order of reference required should 
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be reported. This second class includes the 
second, fifth, and tenth exceptions. 

Third, such as complain in effect that cer- 
tain othei* matters are omitted in the report 
which it is alleged appear in the proof, with- 
out affirming whether or not they are re- 
quired to he reported by the order of refer- 
ence, or even suggesting that the master was 
required to include them in the report. All 
the remaining questions, except the eleventh, 
are included in this class. Exceptions to a 
master's report axe written enumerations of 
the errors alleged by the complaining party, 
and of the corrections he requests to have 
made; and they should be so framed as not 
merely to allege ei-ror in general terms, but 
should be sufficiently definite and explicit to 
enable the court understandingly to decide on 
each point in dispute. Such appears to be 
the Just and convenient rule to be deduced 
from the best considered modern cases upon 
the subject, and it is one of great importance 
in this class of legal investigations, and 
ought in general to be strictly enforced. 
Were it otherwise, the reference to the master 
would be of little or no avail, as it would 
involve the necessity for the court to look 
Into the whole testimony laid before him, 
and to decide the controversy as upon final 
hearing, without reference as on appeal. 

General allegations of error, without point- 
ing to any particulars, are clearly Insufficient, 
for the reason that, if allowable, the losing 
parly might always compel the court to heat 
the cause anew, and should that practice 
prevail, references such as made in this case 
would become both useless and burdensome, 
as they would only operate to promote delay 
and increase the expenses of litigation, with^ 
out relieving the court from any of the labor 
of the trial, or ever accomplishing anything 
of value to either party. Marshall, 0. J., 
said, in Harding v. Handy, 11 "Wheat. [24 U. 
S.] 126, that the report of the master is re- 
ceived as true when no exception is taken; and 
the exceptions are to be regarded so far only 
as they are supported by the special state- 
ments of the master, or by the evidence 
which ought to be brought before the court 
by reference to the particular testimony on 
which the excepting party relies; and the 
same court held, in Story v. Livingston, 13 
"^ Pet [38 U. S.] 366, that exceptions to the 
report of a master in chancery are in the 
nature of a special demurrer, and the party 
objecting must point out the error; otherwise 
the part not excepted to will be taken as 
admitted. That doctrine had been previously 
recognized in Wilkes v. Rogers, 6 Johns. 592, 
and in Dexter v. Arnold [Case No. 3,858], and 
is not different from the rule which generally 
prevails in chancery courts. Da Costa v. Da 
Costa, 3 P. Wms. 140. Applying these prin- 
ciples to the present case, it is quite obvious 
that the first exception of the respondent 
cannot be sustained. He objects to the re- 
port in that exception, because it finds that, 
in the particular pal't of his book which 



treats of analysis, the plan on which the ma- 
terials are arranged, the logical order in. 
which the subject is displayed, and the mode 
in which it is illustrated, and set forth by 
copious models and examples, are similar to- 
those of the enture book of the complainant, 
entitled "Greene's Analysis," without specify* 
ing any particular whatever in which the- 
report is erroneous. It merely alleges that 
the finding of the master is erroneous and 
unsatisfactory, without attempting or pre- 
tending to specify any particulars in which 
the error consists, or even suggesting what 
correction ought to be made, and omits alto- 
gether to refer to any portion of the testi- 
mony to support the allegation. Assuming the- 
rule of law to be as heretofore stated, that a 
mere general assignment of error cannot be 
supported, it clearly follows that the excep- 
tion under consideration is not well taken^ 
and it is accordingly overruled. More im- 
portance is attached to the third exception, 
which is the next in the series embraced in 
the first class, and it deserves to be more 
carefully considered. It directly controverts- 
the correctness of the fourth finding of the 
master, and alleges that the system of gram- 
mar and instruction, so far as the same is 
similar to that of the respondent's book, is 
not original with the complainant, nor an 
original part of his work. 

In support of the allegation, the respond- 
ent refers to the proofs in the case, and 
avers that they are the same with those 
before the master. Beyond question, this ex- 
ception refers to a branch or element of the- 
controversy expressly referred to the mas- 
ter, and which was clearly within his juris- 
diction. He was directed by the order of 
reference to report whether the plan of th& 
respondent's book, or any parts or matters 
therein contained, are similar to the plan 
of the complainant's books, or any parts or 
matters therein set forth; and if so, to 
specify the same, and also to report whether 
the same or any part thereof, and which,, 
are original with, the complainant. Follow- 
ing the directions of the order, he accord- 
ingly specified the parts and matters which 
were similar, as described in the schedule- 
annexed to the report, which constituted part 
of the same, and reported that the parts 
and matters so specified and described in the 
logical connection in which they stand in the 
book of .the complainant form an original part 
of an original system of grammar, as therein 
set forth. These references to the order under 
which the master acted, to the report made in 
pursuance thereto, and to the nature and char- 
acter of the objection to the finding, will be- 
sufficient to demonstrate the proposition, that 
the only question that can arise under the 
exception is, whether the master has duly 
considered and properly weighed the evi- 
dence submitted to his consideration. It is- 
therefore in evei-y sense an appeal from the 
decision of the master, in a matter of fact 
properly referred to him, and clearly withiit 
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the scope of the power couferred in the 
•order of reference, and in substance and 
reality requires the coiu't to review the 
whole evidence, and to revise and reverse the 
decision of the master upon a question de- 
pending entirely upon the weight and effect 
of the testimony on which the decision was 
made. It should be observed that the ex- 
ception under consideration contains neither 
suggestion of mistake nor gi'oss error, nor 
imputation of undue influence or fraud; 
and I hold that an exception like the pres- 
ent, unaccompanied by any such suggestion 
or imputation, and which merely alleges that 
the master has arriv(Hl at a wrong conclu- 
sion upon the evidence, without pointing out 
any specific portion of the testimony to sup- 
port the allegation, cannot in general be re- 
garded as sufficient to put the finding of the 
mast.er in issue, or to require the court to 
review and revise the same in a matter of 
fact dependent entirely upon the weight and 
•effect of the evidence submitted to his con- 
sideration. Exceptions irregularly taken 
may properly be overruled, without any ex- 
amination of them in connection with the 
report of the master. Story v. Livingston, 
13 Pet [38 U. S.] 386. Nevertheless, if the 
court were satisfied that any error had been 
committed by the master in the finding re- 
ferred to in the exceptions, it would be com- 
petent for the court to recommit the report, 
in order that the error might be corrected; 
and in a case where the error was satisfac- 
torily and clearly shown, it would become 
the duty of the court to adopt that course. 
Such questions, however, bear a strong anal- 
ogy to motions for a new trial at common 
law, in which it is not usual to interfere 
in a matter of fact unmixed with any ques- 
tion of law depending upon the weight and 
effect of the evidence, unless it is clearly 
shown that there has been manifest eiTor. 
My opinion is, that there has been no such 
«rror in the present case; after a thorough 
examination of the books both of the com- 
plainant and the respondent, and a careful 
consideration of the testimony introduced 
upon the one side and the other, and a com- 
parison of the same with the report of the 
master, I am satisfied that the finding is cor- 
rect, and the exception is accordingly over- 
ruled. All the remaining questions included 
in the first class must also be overruled for 
the same reasons. 

Sufficient has already been remarked to 
show that no one of the exceptions included 
in the second class can be sustained. Their 
great and controlling error consists in the 
theory of fact upon which they are respect- 
ively based. Every one of the reasons, which 
it is alleged in the second exception are 
omitted, are sufficiently and satisfactorily 
stated in the respective schedules annexed 
to the report, and -which necessarily consti- 
tute a part of the same. In effect, they de- 
scribe the plan of each book, and distinctly 
give the order in which the subject of anal- 



ysis is therein displayed, and state the 
mode in which it is set forth and illustrated 
by examples; and the report expressly af- 
firms that the respective schedules indicate 
the parts and matters specified as similar 
in the respective books, showing conclusive- 
ly that the facts assumed in the exception 
are not correctly stated. All the answer 
that need be given to the fifth and tenth 
exceptions is to say that every matter and 
thing therein alleged to have been omitted 
by the master will be found to be stated in 
his findings, and to refer to the report in 
verification of the remark. They are ac- 
cordingly overruled. 

It is admitted bj' the counsel for the re- 
spondent that the sixth, seventh, and eighth 
exceptions, constituting the third class, can- 
not be sustained, and they are respectively 
overruled without furtlier remark. Judge 
Story, held, in Donnell v. Columbian Ins. 
Co. [Case No. 3,987], that, when exceptions 
are taken to the report of a master in chan- 
cery, the evidence which furnishes the 
ground of the exception should be required 
by the party excepting to be stated by the 
master; and in effect declared that, unless 
it be done, the court will not enter at large 
into the evidence in order to ascertain wheth- 
er or not the master was wrong in his con- 
clusion. Masters are required, in a case 
like the present, to report conclusions; and, 
in general, it is irregular for them to incor- 
porate the details of the evidence into then* 
reports, without the direction of the com'L 
They should, however, especially when it is 
requested by either party, specify and iden- 
tify the evidence, and refer to it in such a 
manner as to inform the court on what 
state of facts their conclusions are based. 
It was so held by Chancellor Walworth, in 
Ex parte Hemiup, 3 Paige, 307; and such 
appears to be the purport and spirit of the 
requirement contained in the eighty-sixth 
rule, regulating the practice in equity suits. 
Of all 'the objections to the draft report, 
only one contains a request to the master to 
report any portion of the evidence, and no 
one of the exceptions alleges, or even inti- 
mates, that the report, as made, does not 
constitute a satisfactory compliance with the 
request. No application was ever made to 
the court; and in the absence of any sug- 
gestion that any injustice has been done in 
this behalf, it must be assumed that the 
master has well and truly performed his 
duty. 

"With these remarks, all of the exceptions 
may be dismissed but the eleventh, which 
remains to be considered. It alleges that it 
appears by the master's report, and the 
schedule annexed to it, that the book of 
Covell does not use the language of the com- 
plainant's books, but simply expresses and 
condenses the views of the complainant, and 
is not an infringement of his copyright. 
Some doubt exists in the mind of the court 
as to what is meant hf the exception, aris- 
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ing out of the vagueness of the language 
employed, and the involved manner in which 
the ideas are expressed. It does not allege 
that Covell's book does not use the language 
of the complainant's books, nor that it sim- 
ply expresses and condenses his views, but 
only affii*ms that it so appears from the re- 
port of the master, and the schedule annexed 
to the same. Unless its meaning be such as 
is supposed, the exception might well be 
overruled as too vague and indefinite to con- 
stitute the foundation of a de(iree. Assum- 
ing that the purpose and intent of the plead- 
er has been correctly defined, then it is cer- 
tain that it does not dh-ectly challenge any 
comparison of the respective books with 
each other, or with the findings of the mas- 
ter, but refers to the report, and the ma- 
terials set forth in the schedule, on the basis 
that they were correct; and, if so, it is clear 
that the exception cannot be sustained, as it 
rests upon a theory of fact expressly nega- 
tived by the report, and, in the judgment 
of the court, the materials set forth in the 
same fully warranted the conclusions report- 
ed by the master. For these reasons the 
eleventh exception is also overruled; and 
the report of the master must be confirmed. 
At this stage of the case, the complainant 
moves for an injunction, and that the re- 
spondent may be ordered lo render an ac- 
count in pursuance of the prayer in the bill 
of complaint That motion must be consid- 
ered and determined on the basis that the 
report of the master is correct, and wholly 
Irrespective of any matters alleged in the ex- 
ceptions. Any argument founded upon such 
matters cannot now avail, as the exceptions 
have been overruled, and the report of the 
master confirmed. For tlie purposes of any 
further examination of the case, and espe- 
cially in determining the question under con- 
sideration, it must be assumed that the facts 
are as they have been found to be in the re- 
port of the master. Slatters not included in 
the findings, and not embraced in the order 
of reference, if any, will depend upon the 
evidence, and must be heard and determined 
by the court, as in other cases, upon final 
hearing. All the matters found by the mas- 
ter, and embraced in the order of reference, 
must now be taken to be true. These find- 
• ings show in effect that the system on which 
the materials are arranged in that part of 
the respondent's book which treats of analy- 
sis, as well as in the logical order in which 
the subject is displayed, and the mode by 
which it is set fortli and illustrated, are 
similar to those of the entire book of the 
complainant, entitled "Greene's Analysis"; 
that the parts and matters of the respond- 
ent's book specified in the schedule are simi- 
lar to the parts and matters in the complain- 
ant's book, which are also specified in the 
opposite schedule; and that the parts and 
matters thus specified in the logical connec- 
tion in which they stand, and in which they 
are used by the respondent, form an original 
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part of an original system of grammar set 
forth in the complainant's book; and they 
also show that the use of those pans and 
matters by the defendant tends to prejudice 
the sale of so many copies of the same as 
there are sold copies of the respondent's- 
book. On that state of the case the counsel 
for the respondent contend: 

1. That the system of analysis and classifi- 
cation of sentences set forth in the com- 
plainant's book is not original with the com- 
plainant. 

2. That the respondent, or those he repre- 
sents, did not copy from the complainant's 
book what in judgment of law was exclu- 
sively secured to the complainant 

3. That the use made by CovcU of the 
analysis of the complainant if any, was in 
the fair exercise of his powers as an author 
engaged in good faith in composing an origi- 
nal work, and fairly availing himself of 
ideas and tei*ms found in other scientific 
treatises upon the same subject; and that 
he did not servilely copy from the complain- 
ant's work so much thei-eof in quantity and 
value as amounts to an infringement of his 
copyright 

4. That the complainant is not entitled to- 
an injunction or to an account, under the cir- 
cumstances of this case. 

Some additional observations upon the ob- 
jection embraced in the first proposition may 
be useful and necessary, notwithstanding it 
is identical in principle with the third ex- 
ception, which has already been considered 
and overruled. By the first section of the 
act of the 3d of February, 1831 [4 Stat 436],. 
it is provided that the author of any book- 
"shall have the sole right and liberty of 
printing, reprinting, publishing, and vending 
such book"; but it is undoubtedly true, as 
contended by the counsel for the respondent, 
that when a party comes into a court of law 
or equity, seeking protection to a copyright, 
he must show that he is the author of the 
work, or that his title is derived from ona 
sustaining that relation to the publication. 
Curtis, Copyr. p. 1G9, c. 5. An author, as- 
was remarked by Grier, J., in Stowe v. 
Thomas [Case No. 13,514], may be said to be 
the inventor or creator of the Ideas contained 
in his book, and the combination of words 
to express them. But when he has published 
his book, and given his thoughts to the world, 
he can no longer have their exclusive pos- 
session, for the reason that such an appro- 
priation then becomes impossible, and incon- 
sistent with the object of the publication; 
and he accordingly held to the effect that 
when an author has published and sold his 
book, he ceases to have any exclusive claim 
to the ideas, sentiments, or thoughts therein 
expressed, considered merely as abstractions, 
and dissevered from the language, idiom, 
style, or the outward semolance or exhibi- 
tion of them to the eyes of another; and 
that the only property which he reserves to 
himself, and which the law gives him under 
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such circumstances, is the exclusive right to 
multiply the copies of that particular com- 
bination of characters -n'hich exhibits to 
others the ideas intended to be conveyed. 
Assuming the doctrine there laid down to be 
correct, of which, as a general proposition, 
or as one applicable to that case, there can 
be no doubt, it by no means follows, as 
seems to be supposed, that an author who 
has compiled and written a new work upon 
3. new and original plan, arrangement, and 
combination of materials, not servilely copied 
or evasively imitated from another, is not 
entitled to a copyright for the work, even 
though all the materials employed by him 
were old. Elementary writers and jurists 
concur that the law does not require that the 
subject of a book should be new, or the ma- 
terials original, in order to entitle the author 
to a copyright; and all appear to admit that 
there may be a valid copyright in the plan 
of a book, as connected with the arrange^ 
ment and combination of the materials, and 
the mode of displaying and illusti*ating the 
subject, although all the materials employed 
a.nd the subject of the work may be common 
to all other writers. Reference to two or 
three decided cases upon the point will be 
sufficient at the present time, although there 
are several others which assert the same doc- 
trine; and it will be observed that one of the 
examples put by Mr. Curtis, in his valuable 
work on Copyright, to illustrate the doctrine, 
is that of a scientific treatise written and 
published for the purposes of instruction. 
Speaking of the question imder considera- 
tion, he says, in effect, that the author of 
a book, who takes existing materials from 
sources common to all writers, and arranges 
and combines them in a new form, and gives 
them an application unknown before, is pro- 
tected in the exclusive enjoyment of what 
he has thus collected and produced, for the 
reason that he has exercised selection, ar- 
rangement, and combination, and thereby 
has produced something that is new and val- 
uable. Curtis, Copyr. pp. 379, 180; Gray v. 
Russell [Case No. 5,728]; Emerson v. Davies 
lid. 4,43G]; Lewis v. FuUarton, 2 Beav. 6; 
Stoi-y V. Holcombe [Case No. 13,497]. Judge 
Stoiy held, in Emerson v. Davies [supra], 
that every author of a book has a copyright 
in the plan, arrangement, and combination 
of his materials, and in his mode of illusti-at- 
ing his subject, if it be new and original in 
its substance; and remarked that if no book 
could be the subject of copyright which was 
not new and original in the elements of 
which it is composed, then there could be no 
ground for any copyright in modern times. 
All the well-considered cases upon the sub- 
ject show that the state of facts found by 
the master are sufficient to entitle the books 
of the complainant to protection under his 
respective copyrights; and, as before re- 
marked, the evidence in the case fully war- 
rants the findings of the master. 
Little more need be remarked respecting 



the second proposition than to refer to the 
findings of the mastei", and what has already 
been said .in determining the one which pre- 
cedes it, and which involves the same general 
considerations. Copying is not confined to lit- 
eral repetition, but includes, also, the various 
modes in which the matter of any publica- 
cation may be adopted, imitated, or trans- 
ferred, with more or less colorable altera- 
tions to disguise the piracy. In all such cases, 
says Mr. Curtis (Curtis, Copyr. 253), the main 
question is," whether the author of the work 
alleged to be a piracy has resorted to the 
original sources alike open to him and to all 
wi^iters, or whether he has adopted and used 
the plan of the work which it is alleged he 
has infringed, without resorting to the other 
sources from which he had a right to borrow. 
"Within these principles, both the report of 
the master, and the evidence on which it is 
foimded, show that the respondent has copied 
what in judgment of law was exclusively 
secured to the complainant, under and by vir- 
tue of his respective copyrights. 

Great difficulties oftentimes surround the 
inquiiy, whether an alleged act of copying 
from an original author amounts to piracy, 
or whether it may or may not be justified 
oh the ground of fair quotation, or that the 
use made of the book or its contents does not 
exceed what the law permits to another en- 
gaged in composing a new work upon the 
same subject. None of those difficulties, how- 
ever, arise in the present case, as all the au- 
thorities agree that it is not necessary that 
the whole, or even the larger portion, of a 
work, shoulu be taken in order to constitute 
an invasion of a copyright; and they affirm 
the doctrine, that if so much is taken that 
the value of the original is sensibly and ma- 
terially diminished, or the labors of the orig- 
inal author are substantially to an injurious 
extent appropriated by another, that such 
taking or appropriation is sufficient in point 
of law to maintain the suit Polsom v. 
Marsh [C^ase No. 4,901]; "WiUcins v. Aiken, 
17 Ves. 424; Mawman v. Tegg, 2 Russ. 3S5; 
Ro worth V. Wilkes, 1 Camp. 94; Saunders 
V. Smith, 3 Mylne & G. 711; liewis v. Chap- 
man, 3 Beav. 133; "Webb v. Powers [Case 
No. 17,323]. 

Whatever doubts may have been formerly 
entertained, says McJjean, J., in Story v. 
Holcombe [supra], it is now clear that a book 
may in one part of it infringe the copyright 
of another'book, and in other parts be no in- 
fringement; and, in such a case, the rem- 
edy will not be extended beyond the injury; 
and the same learned judge held that ex- 
tracts made for the purpose of a review, or 
for a compilation, are governed by the same 
rule; but that they cannot be so extended 
in either case as to convey the same knowl- 
edge as the original work, nor can the priv- 
ilege be so exercised as to supersede the 
original book. Bramweli v. Halcomb, 3 
Mylne & C. 73S. Apply these principles to 
the facts stated in the last finding of the 
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master, and it is clear that this proposition 
<;a,nnot be sustained. Whether a fair and 
Tjona fide abridgment of an original work 
is, or is not, an invasion of the copyright of 
the original author, is not a question at the 
present time, nor is it necessary on the facts 
of this case to determine, or even consider, 
what constitutes such an abridgment in the 
sense of the law. It is clear that the mere 
copying a portion of the materials, without 
any essential condensation of the same, can- 
not be held to bring the work within the legal 
■description of such a publicati.on; and it will 
not change the rule of law if the new publica- 
tion also contains the system on which the 
materials are arranged, the logical order in 
which the subject is displayed, and^the mode 
by which it is set forth and illusti-ated in the 
prior work. One other suggestion of the coun- 
sel for the respondent deserves to be con- 
sidered before leaving this branch of the 
case. They also contend, in effect, that the 
respondent is an original author, without hav- 
ing copied or had access to the complainant's 
books. On this point it will be sufllcient to 
remark, that the weight of the evidence is 
greatly otherwise, as appears from the tes- 
timony of the witnesses, as well as from the 
inspection of the book and the colorable 
alterations made in the second edition. 

Two grounds are assumed in support of 
the fourth proposition, which will now be 
briefly considered. First, that the com- 
plainant is not entitled to relief on account 
of the delay in instituting the suit, and 
because it is prosecuted against the vendor 
of the book, ahd not against the author or 
publishers. Second, because it is brought 
merely for a technical violation of the legal 
right, and because the facts show that the 
complainant has suffered injury only to a 
nominal amount A few remarks respecting 
each of these suggestions will be sufficient at 
the present time. Both the bill and the an- 
swer disclose the fact that the first edition 
of the respondent's book was published in 

1852, in another state; and the second, in 

1853, by the same publishers, while the com- 
plainant was residing in this district, and 
this bill was filed during the following year. 
At what time the complainant became pos- 
sessed of the knowledge of these publications 
does not appear; and there is no evidence 
tending to show that he ever in any manner 
acqifiesced in the claim of the respondent, or 
recognized the validity of his acts, except 
what may be inferred from the omission to 
prosecute. No other laches appear on the 
face of the bill, and no such defence is set 
up in the answer. Attention is drawn to two 
cases, decided in this court, to show that it 
is incumbent upon the complainant to set 
forth in the bill the circumstances, if any, 
which explain the delay to institute the suit 
One is the case of Stearns v. Page [Case No. 
13,339], in which the bill prayed for an ac- 
count of an intestate's estate after a lapse 
of more than twenty years; and the other is 



the case of Fisher v. Boody [Id. 4,81-1], whicli 
prayed to set aside a conveyance of land, 
after an acquiescence in the validity of the 
sale for a period of nine years. Without en- 
tering into any further examination of the 
numerous authorities bearing upon the ques- 
tion, or attempting at this time to lay down 
any general rule upon the subject, it will be 
sufficient to say that the cases cited are not 
applicable to the facts of this case, and that 
the point cannot avail the respondent as a 
defence to this suit Wagner v. Baird, 7 
How. [48 V. S.] 234; De Lane v. Moore, 14 
How. [55 U. S.] 268. Vendors are liable for 
the sale of a book which invades the copy- 
right of another, on the same principle, and 
for the same reasons, that the vendor of a 
machine or other mechanical structure, in the 
case of patent rights, is held liable for sell- 
ing the manufactured article without the li- 
cense or consent of the patentee; and no rea- 
son is perceived for withholding from the 
complainant the common remedies for the in- 
juries he has suffered by the acts of the re- 
spondent, merely because he has elected to 
seek redress in this district, instead of going 
into another circuit to pursue it against the 
publishers. Decided eases have been cited 
by the counsel for the respondent, which show 
that when the invasion of a copyright is 
slight, and the copying consists of indefinite 
or smaU parts, so scattered through the work 
that it is difficult or nearly impossible to esti- 
mate either the amount of the injury to the 
complainant, or the profit to the respondent, 
relief in equity has sometimes been refused, 
and the party turned over to his remedy at 
law. Those decisions were doubtless correct 
as applied to the facts and circumstances un- 
der which they were made; but it is cleai', 
both from the finding, of the master and all 
the evidence on which it is based, that no 
such difficulty can arise in this case; and 
consequently I hold that the complainant is 
entitled to an injunction, to be limited ac- 
cording to the second finding of the master, 
and also to an account. 
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GREENE V. BRIGGS et al. 

[1 Curt 311; i 15 Law Rep. 614.] 

Circuit Court, D. Rhode Island. Nov. Term, 
1852. 

CONSTITDTIOSAL, LaW— BOE PROCESS OF LaTV — 

Criminal Prosecctios — ^Trial by Jdky — 
Jurisdiction of Justice of Peace. 

1. The words, "the law of the land," in the 
tenth section of the first article of the constitu- 
tion of Rhode Island, mean due process of law; 
in which is included the right to contest the 
charge and be discharged, imless it is proved. 
[Cited in Den v, Hoboken Land & Imp, Co., 
18 How. (59 U. S.) 280; Re Ludwigson, Case 
No. 8,601; Santa Clara Co. v. Southern 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 
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Pac. R. Co.. 18 Fed. 420; Hurtado v. Cali- 
fornia, 110 U. S. 516, 4 Sup. Ct. 294.] 
[Cited in Hibbard v. People, 4 Jlich. 129; 
East Kingston v. Towle, 48 N. H. 60; Dunn 
V. Burleigh, 62 Me. 30.] 

2. An act of the legislature of that state, which 
authorizes a criminal prosecution upon a com- 
plaint against no person in particular, and not 
containing a charge of the substantive facts 
necessary to constitute the offence, is inoperative, 
because such a complaint is not due process of 
law. 

[Cited in The J. W. French. 13 Fed. 919.] 
[Cited in Copp v. Henniker. 55 N. H. 194; 
Hunt V. Lucas, 99 Mass. 406.] 

3. The legislature cannot make the right to a 
trial by jury, in a criminal ease, dependent on 
giving a bond, with surety, for the payment of 
the penalty and costs. 

[Cited in U. S. v. Three Tons of Coal, Case No. 
16,51').] ^ 

[Cited in Fisher v. McGirr, 67 Mass. (1 Gray) 
7; Allen v. Staples, 72 Mass. (6 Gray) 492; 
Hapgood V. Doherty, 74 Mass. (8 Gray) 374; 
State T. Peterson. 41 Vt. 508; Slate v. Do- 
herty, 60 Me. 506; Chapin v. James, 11 R. 
I. 90; State v. Cloran. 47 Vt 2aS; Mathews 
V. Tripp, 12 R. 1. 259.] 

4. An order, made by a justice of the peace, 
upon a matter not within his jurisdiction, is 
merely void. He must not only have jurisdic- 
tion over the subject-matter, but of the process; 
and if the law, conferring jurisdiction, is in con- 
flict with the constitution, so far as it respects 
the process, the jurisdiction does not exist. 

[Cited in State v. Gurney, 37 Me. 162; Thurs- 
ton v. Adams, 41 Me. 421. Distingiiished in 
Re Liquors of McSoley, 15 R. I. 613, 10 Atl. 
659.] 

This was an action of replevin. The de- 
fendants, in answer thereto, filed the follow- 
ing avowry: 

"And the said defendants come and defend 
the force and injiiiy when, &c., and well 
avow the taking of the goods and chattels in 
the declaration aforesaid above-mentioned, 
in the said place in which, &c., and the deten- 
tion thereof, &c., and justly, &c., because they 
say that the said Nathan M. Briggs now is a 
police constable of the city of Providence, 
in said district, and for a long time before, 
namely, ever since the 25th of February, A. 
D. 1852, was a police constable as aforesaid; 
and that on the third day of September, A. 
D. 1852, at said Providence, Daniel K. Chaf- 
fee, George W. Wightman, and Warren G. 
Slack, all then and there voters in said Provi- 
dence, did, before Samuel W. Peckham, Esq., 
then and there one of the justices of the 
court of magistrates of said Providence, make 
complaint under oath, in w^riting, in the words 
and figures following, to wit: See the paper 
hereunto annexed, marked A, which is here- 
by made a part of this plea. Whereupon the 
said Samuel W. Peckham, Esq., justice as 
aforesaid, did then and there issue a warrant 
of search, in the words and figures following, 
to wit: See the paper hereunto annexed, 
marked B, which is hereby made a part of 
this plea. And that, by virtue of said war- 
rant, the said Briggs did then and there pro- 
ceed to search the premises described in said 
warrant, and did then and there seize the 



goods and chattels aforesaid, and did then 
and there convey them to some proper place 
of security; and that the said Briggs did 
then and there summon Moses K. Holbrook. 
of said Providence, as the owner or keeper of 
said goods and chattels, to appear at the 
next regular session of said court of mag- 
istrates, to be holden on the 4th day of Sep- 
tember, A. D. 1852, at which time and place 
said Holbrook appeared. And that the said 
Briggs, on the 4th day of September, A. D. 
1852, at said Providence, did return said war- 
rant to said court of magistrates, witli his 
doings thereon, in the words and figures fol- 
lowing, to wit: See the paper hereunto an- 
nexed, marked 0, which is hereby made a 
part of this plea. And that, on the 7th day 
of September, A. D. 1852, at said Providence, 
said Holbrook appeared before said court in 
person, and then and there made answer to 
said complaint, in the words and figures fol- 
lowing, to wit: See the paper hereunto an- 
nexed, marked D, which is hereby made a 
part of this plea. And that the said [William 
H.] Greene, on said 7th day of September, 
1852, at said Providence, made claim, in 
writing, before said court, to a portion of said 
goods and chattels, in the words and figures 
following, to wit: See the paper hereunto an- 
nexed, marked -E, which is hereby made a 
part of this plea. And- that one Albert A. 
Hall, of East Greenwicli, in said district, on 

the day of September, A. D. 1852, at 

said Providence, made claim, in writing, be- 
fore said court, tg a portion of said goods 
and chattels, in the words and figures fol- 
lowing, to wit: See the paper hereunto an- 
nexed, marked F, which is hereby made a 
part of this plea. And that said two last- 
mentioned claims were then and there ruled 
out by said court, on the ground that said 
court would take notice of no claim to said 
goods and chattels, unless the claimant ap- 
peared in person. That, on said 7th day of 
September, A. D. 1852, at said Providence, 
and before proceeding to trial, (he said com- 
plainants moved said court of magistrates, then 
and there to amend said complaint, by insert- 
ing the words 'then and there' before the 
words 'intended for sale;' and also the words, 
'to the complainants unknown,' after the 
words 'by a person;' which motion was then 
and there opposed by said Holbrook, (who 
was then and there before said court in per- 
son,) by his said attorney, Thomas A.Jenckes, 
Esq.; and the said Holbrook then and there 
moved said court, by his said attorney, to 
quash said complaint; which said last-men- 
tioned motion was then and there dismissed 
by said court, and said first-mentioned mo- 
tion was then and there granted by said 
court, and said amendment was then and 
there made by said court. See said paper, 
hereunto annexed, marked A, with said 
amendment interlined, which is hereby made 
a part of this plea. That, on the 15th dny 
of September, A. D. 1852, at said Providence, 
and subsequent to the introduction of said 
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complainant's testimony, by which it appear- 
ed that the store on Bi-oad street was enter- 
ed about five o'clock in the afternoon, the 
doors being open; and that the door of the 
Orange street store was broken open about 
seven o'clock in the evening of the third of 
September, 1852, and that the goods and 
chattels aforesaid were carried from both 
stores between nine and ten o'clock the saiiie 
evening, said Holbrook, who was then and 
there present in person, moved said court, by 
his said attorney, to quash said complaint, 
which said motion, upon argument, was, on 
the 20th day of September, A. D. 1852, over- 
ruled by said court. That afterwards, to 
wit, on the 27th day of September, A. D. 1852, 
at said Providence, said court, after hearing 
the pleadings, evidence, and arguments of 
said parties, rendered judgment thereon, in 
the words and figures following, to wit: See 
the paper, hereunto annexed, marked H, 
which is hereby made a part of this plea. 
And that said court thereupon, on the 27th 
day of September, A. T>. 1852, at said Provi- 
dence, delivered to said Briggs an order, in 
the words and figures following, to wit: See 
the paper, hereunto annexed, marked I, which 
is hereby made a part of this plea. And this 
they are ready to verify. And so the said 
defendants well avow the taking and deten- 
tion aforesaid, and pray judgment and a re- 
turn of the same goods and chattels to be 
adjudged to them, and that the said Briggs 
may proceed and destroy said liquors, in the 
presence of said Hudson, as ordered by said 
court of magistrates, and for their damages 
and costs. By their attorney, J. M. Clarke." 

(A.) 
Complaint and Search- Warrant. 
To Samuel W. Peckham, Esquire, one of the 
Justices of the Court of Magistrates, in the 
City of Providence, in the County of Provi- 
dence, in the State of Rhode Island, and 
Providence Plantations. 
Daniel K. ChaflCee, Warren G. Slack, and 
George W. Wightmdn, voters in the city of 
Providence, in said county, on oath com- 
plain, in the name and behalf of the state, 
that they have reason to believe, and do be- 
lieve, tliat, at said Providence, on the third 
day of September, 1852, with force and arms, 
spirituous or intoxicating liquors are kept or 
deposited, and then and there intended for 
sale, by a person, to the complainants un- 
known, who is not authorized to sell the same 
in said Providence, under the provisions of 
the act entitled "An act for the suppression 
of drinking-houses and tippling-shops," in the 
building number 81 Broad street, and the 
buildings in the rear thereof, and connected 
therewith, running back to Middle street; also 
the building connected therewith on Orange 
street, (being the building between the build- 
ings occupied by Henry A. Howland and 
Solomon Pareu'a,) together with the cellars 
and yards belonging to said buildings, 
against the statute, and the peace and dig- 
10 FED. GAS. — 72 



nity of the state. Wherefore they pray ad- 
vice, and that process may issue, and that 
the said premises may be searched, and that 
the owner or keeper of said liquors may be 
summoned to answer to this complaint, and 
be fm-ther dealt with relative to the same, 
according to law. Dated at Providence, this 
3d day of September, A. D. 1852. D, K. 
ChafiEee. Geo. W. Wightman. WaiTen G. 
Slack. 

Providence, sc. In Providence, this 3d day 
of September, A. D. 1852, personally came D. 
K. Chaffee, Geo. W. Wightman, and Warren 
G. Slack, subscribers to the above complaint, 
aad made oath to the truth of the same. Be- 
fore me, Samuel W. Peckham, Justice of the 
Court of Magistrates. 

(B.) 
State of Rhode Island, and Providence Plan- 
tations. 
Providence, sc 
To the Sheriff, his Deputy, or to either of the* 

Town Sergeants, or Constables in the Ooim- 

ty of Providence: Greeting, 
(L. S.) Complaint having been made to me, 
on oath, as above written, you are therefore 
hereby requii'ed, in the name of said state, 
forthwith to proceed to search the premises 
above described, to wit: the building number 
81 Broad street, and the buildings in the 
rear thereof, and connected therewith, run- 
ning back to Middle street; also the building 
connected therewith on Orange street, (being 
the building between the buildings occupied 
by Henry A. Howland and Solomon Pareh"a,) 
and the cellars and yards belonging to said 
buildings, in the city of Providence; and if 
any such liquors are found therein, to seize 
the same, and convey them to some proper 
place of security, and there keep them until 
final action is had thereon; and to summon 
the owner or keeper of said liquors (if he 
shall be known to you) to appear at the next 
regular session of the court of magistrates, 
on the 4th day of September, 1852, at 8 
o'clock, a. m., to show cause, if any he have, 
why said liquors should not be adjudged for- 
feited, and be destroyed, and h^ be adjudged 
to pay a fine of twenty dollars, to the use of 
the state, and all costs that shall accme hert- 
on. And for so doing, this shall be your 
warrant Hereof fail not. Given under my 
hand and seal, at Providence, in said countj', 
this 3d day of September, in the year 1852. 
Samuel W. Peckham, Justice of the Court of 
Magisti'ates. 

(0.) 
Providence, sc. Sept 3d, 1852. 

I have taken aid and diligently searched 
the within described premises, and have 
found and seized the following described 
liquors, viz: to wit, in the buildings number 
81 Broad street, and the building in the 
rear thereof, and connected therewith, run- 
ning back to Middle street, the following de- 
scribed liquors, namely: Here follows de- 
scription of liquors. Also, the liquors, here- 
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after described, in the building connected 
thereTrith on Orange street, (being tbe build- 
ing between the buildings occupied by Henry 
A.Howland and Solomon Pareira,)as follows, 
namely; Here follows description of liquors. 
And have summoned Closes K. Holbrook, as 
the owner or keeper of said liquors, to appear 
before the magistrates' court, on the 4th day 
of September, 1852, at 8 o'clock, a. m. Na- 
than M. Briggs, Police Constable. 

On the 7th of September, (by paper refer- 
red to in plea marked D,) Moses K. Hol- 
brook, of Providence, summoned by the of- 
ficer who made service of the warrant, aver- 
red, before the court of magistrates, that he 
held the liquors seized in the building on 
Broad street, as the agent of "V^''illiam H. 
Greene, of New York, on storage; that no 
sale had been made, nor was any sale in- 
tended to be made, since the 19th of July 
last; and that he made no appearance as the 
owner, keeper, or posse.=;sor of the other liq- 
uors. On the same day William H. Greene, 
of New York, filed his claim, in writing, 
(marked E,) in said court, to said liquors, 
averring that they were deposited in said 
buildings on storage, before the 19th of July, 
1852; and that they were not kept or deposit- 
ed for sale in the city of Providence, con- 
trary to the provisions of the act under which 
they were seized, and demanded that they be 
returned to him. On the same day, A. A. 
Hall, of East Greenwich, filed his claim, in 
writing, (marked F,) in said court, claiming 
one cask of native wine, making the same 
averment as that made by Greene, and de- 
manded that said cask be returned to him. 
On the 27th day of September, the court of 
magistrates entered the following decree: 

(H.) 
Be it remembered, that, on the 3d day 
of September, 1852, the following spirituous 
and intoxicating liquors, to wit: (here follows 
a description of the liquors,) were seized, 
upon a search-wan-ant, issued by Samuel "W. 
Peckham, one of the justices of the court of 
magistrates, in the city of Providence, in 
said county, cand one of the justices of the 
peace for said county, on the complaint of D. 
K. Chaffee, George W. Wightman, and War- 
ren G. Slack, voters in said city, in writing, 
in the name and behalf of the state, setting 
forth that, with force and arms, at said 
Providence, on the 3d day of September, 
1852, &c., &c., (following the language of the 
warrant) And Moses K. Holbrook, the per- I 
son summoned by the officer as the ownei- i 
or keeper of said liquors, personally appeared 
before said court of magistrates, as the keep- 
er of the liquors seized in store No. 81 Broad 
street, but not as the keeper of the other 
liquors seized on said warrant. And now, 
on this 27th day of September, 1852, upon a 
trial of said complaint and warrant, and 
after a full hearing of the evidence adduced, 
and arguments of counsel for the complain - 
ant.>. and for s^aid Holbrook, it is adjudged 



by said court, that the said Moses K. Hol- 
brook is the keeper of all said liquors; and 
that it not having been shown to the court, 
by "satisfactory proof, that said liquors are 
of foreign production; that they have been 
imported under the laws of the United States, 
and in accordance therewith; that they are 
contained in the original packages in which 
they were imported, and in quantities not 
less than the laws of the United States pre- 
scribe;" and it being the opinion of the court, 
that said liquors have been "kept and deposit- 
ed for the purposes of sale, conti-ary to the 
provisions of said act," said liquors are ad- 
judged forfeited, and are ordered to be de- 
stroyed, in the presence of William H. Hud- 
son, who is appointed to witness the destruc- 
tion thereof; but the said Moses K. Holbrook, 
having withdrawn himself from this court, 
and the said act not providing any way for 
the court to keep or bring him before them, 
the court cannot impose upon him the fine 
provided therein. 

On the same day, the court of magistrates 
issued the following order to destroy: 

(I.) 
Providence, sc. 

(Ii. S.) To the Sheriff, his Deputy, or to 
either of the Town Sergeants or Con- 
stables in the County of Providence: 
Greeting. 

Whereas, the following described spirituous 
or intoxicating liquors, to wit, (here follows a 
description of the liquors,) have been seized, 
on a warrant of search issued by Samuel W. 
Peckham, one of tie justices of the court of 
magistrates, in the city of Providence, on the 
complaint of Daniel K. Chaffee, George W. 
Wightman, and Warren G. Slack, voters in 
said city of Providence, according to the pro- 
visions of the eleventh section of an act enti- 
tled "An act for the suppression of drinking- 
houses and tippling-shops," in the building 
No. 81 Broad street, and the buildings in the 
rear thereof, and connected therewith, run- 
ning back to Middle street; also, the build- 
ing connected therewith on Oi-ange sti'eet, 
(being the building between the buildings 
occupied by Henry A. Howland and Solomon 
Pareira,) together with the cellars and yards 
belonging to said buildings, in said city of 
Providence. And whereas, Moses K. Hol- 
brook, the owner or keeper of said liquors, 
seized as aforesaid, having been duly sum- 
moned to appear before said court, has ap- 
peared before said court, and has failed to 
show, by satisfactoi-y proof, to said court, 
that said liquors are of foreign production; 
that they have been imported under the laAvs 
of the United States, and in accordance there- 
with; that they are contained in the orig- 
inal packages in which they were imported, 
and in quantities not less than the laws of the 
United States prescribe; and whereas, In 
the opinion of said court, said liquors have 
been kept and deposited for the purpose of 
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sale, contrary to tlie provisions of said act, 
said liquors have been, by said court, ad- 
judged forfeited, and ordered to be destroyed, 
in pm-suanee of the provisions of said act. 
You are, therefore, hereby ordered to de- 
stroy said liquors, in the presence of "William 
H. Hudson; and for so doing, this shall be 
your authority. Witness, Francis B. Hop- 
pin, at said Providence, this 27th day of 
September, A. D. 1852. Chaiies Hart, Clerk. 

The plaintiff demurred to this plea, as in- 
sufficient in law to authorize the taking of 
said goods and chattels by said defendants, 
in the manner set forth in their plea; and 
the defendants joined in demurrer. 

Jenckes, Ames and Carpenter, for plaintiff. 
James M. Clarke, Esq., for defendants. 

CURTIS, Cii-cuit Justice. This is an ac- 
tion of replevin for a quantity of wine and 
spirits, alleged to have been unlawfully taken 
and detained by the defendants, who justify 
the taking and detention by virtue of certain 
proceedings set forth in their avowry. These 
proceedings depend, for their validity, upon 
an act of the general assembly of the state 
of Ehode Island, passed at its May session in 
the year 1852, and entitled "An act for the 
suppression of drinking-houses and tippling- 
sUops" [Laws R. I. 1851-53, p. 915]. The 
plaintiff, having demurred to the avowry, in- 
sists that some of the provisions of this act, 
necessary to maintain the validity of these 
proceedings, are in conflict with the constitu- 
tion of the state, and therefore, void; and 
so the taking and detention complained of 
are not justified. The plaintiff is a citizen 
of the state of New York. Under the con- 
stitution and laws of the United States, he 
is entitled to come into this court, and find 
here a remedy for any legal wrong done to 
him by citizens of Rhode Island. An ad- 
judication upon his rights may, and in this 
case does, involve important questions, aris- 
ing under the constitution and laws of the 
state; but in such a case, it is our duty to 
determine them; a duty, which we should 
neither seek nor avoid, but perform. 

The constitution of Rhode Island (article 1, 
§ 15), declares— -"The right to the ti'ial by 
jm-y shall remain inviolate." The 10th sec- 
tion of the same article is as follows: — "In 
all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial 
by an impartial jury; to be informed of the 
nature and cause of the accusation, to be 
confronted with the witnesses against him, 
to have compulsory process for obtaining 
them in his favor, to have the assistance of 
counsel in his defence, and shall be at liberty 
to speak tor himself; nor shall he be de- 
prived of life, liberty, or property, unless by 
the judgment of his peers, or the law of the 
land." Taking these two sections together, 
it may be said of them in general, that while 
the 15th section recognizes the existence of 
the right of trial by jury, and makes effectual 



provision for its preservation, as it existed 
when the constitution was formed, the 10th 
section declares, not only that this right is 
to exist in all criminal cases, but is to be ac- 
companied by certain incidents and modes 
of proceeding, which are therein prescribed 
and defined. In other terms, in civil causes, 
a trial by jury is to be had in those class- 
es of cases in which it had been practised, 
down to the time when the constitution was 
formed; and such trial is to be substantially 
in accordance with such modes of proceeding 
as had then existed, or might thereafter be 
devised by the legislature, without impairing 
the right itself. But in all criminal cases, 
the right to a trial by jury, accompanied by 
the other privileges enumerated and defined, 
is absolutely to exist 

Ija order to decide whether those parts of 
this act, necessary to sustain the avowry, 
are in conflict witli these fundamental laws, 
we must have a dear view of what the act 
contains; and, as it provides for modes of 
proceeding quite anomalous, and some of its 
clauses need construction, I shall begin by 
stating what these parts of the act, in mj^ 
judgment, authorize and require: and I shall 
then consider, whether the proceedings, thus 
authorized and required, are in harmony with 
the constitution of the state. Under this act, 
tln*ee voters, in- the town or cily where the 
complaint is made, may make a .complaint, 
in writing, \mder oath, to some justice of the 
peace, setting forth that they have reason to 
believe, and do believe, that spirituous or 
intoxicating liquors are kept or deposited and 
intended for sale in that town or city, by 
some person not authorized to sell the same 
under the provisions of the act. It is not 
required that any particular person should 
be named in the complaint, as the pei'son 
intending to sefl such liquors conti'ary to law, 
nor was any person in fact named in the com- 
plaint which was the foundation of .the pro- 
ceedings in question. Upon the filing of such 
a complaint, the justice of the peace is to 
issue a warrant of search, directed to the 
sheriff, his deputy, the town sergeants, or 
constables in the county, one of whom is to 
proceed to search the premises described in 
the waiTant; and if any spirituous or in- 
toxicating liquors are there found, he is to 
seize, secure, and keep them, until final ac- 
tion shall be had thereon. The officer is 
further required to summon the owner, or 
keeper of the liquors seized, if known to him; 
but there is no other provision for giving 
notice to the owner or possessor, prior to 
' an adjudication of forfeiture. There is a pro- 
vision, that in case the owner is unknown 
to the officer, the liquors shaE not be de- 
stroyed, until they shall have been adyei'- 
tised for two weeks, to enable the agent of 
any town, duly authorized to sell such liq- 
uors, to appear and claim them; and upon 
making due proof of titie, the liquors are to 
be delivered to him, and not destroyed. But 
this has no application to any other owner, 
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and the law expressly requu'es the justice 
to adjudge a forfeiture, if the owner fail to 
appear. Upon the return of the warrant, 
if the owner or keeper do appear, and the 
justice is of opinion that the liquors have 
been kept or deposited for sale, contrary to 
the provisions of the act, he is to adjudge 
a forfeiture, cause them to be destroyed, and 
inflict a fine of twenty dollars; or, if this 
fine be not paid, imprisonment for thirty- 
days, upon such owner or keeper. An ex- 
ception is made in favor of imported liquors, 
contained in their original packages; but 
the burden of proof is put upon the party 
appearing, to make out this defence. If the 
person claiming the liquors shall appeal to 
the court of common pleas, he is required to 
enter into a recognizance, in a sum not less 
than two hundred dollars, with good and 
sufiieient sureties, conditioned, among other 
things, that he will pay all fines and costs 
that may be awarded against him; and if 
the final decision shall be against the ap- 
pellant, that such liquors were intended by 
him for sale, contrai-y to the provisions of 
the act, and the quantity seized exceed five 
gallons, he is to be adjudged "a common sel- 
ler of intoxicating liquors," and punished as 
such, by a fine of one hundred dollars; or, 
in default of its payment, by imprisonment 
for sixty days; and he is also subjected to 
increased penalties on a second conviction. 

On reviewing these proceedings, it will be 
seen that, in order to obtain a trial by jury, 
the party must give security, in a sum not 
less than two hundred dollars, with two 
sufficient sureties, mo pay all fines and costs 
which may be adjudged against him; and 
must subject himself to the hazard of having 
the fine, Inflicted by the justice of the peace, 
- increased fivefold, if the quantity of liquor 
seized should exceed, as in this case it did 
exceed, five gallons. To require security for 
the payment of the penalty and costs, as a 
condition for having a trial, so far as I am 
informed, is a novelty in criminal jurispru- 
dence; and, in my opinion, it is not only es- 
sentially unjust, but in cpnfliet with that 
clause of the constitution which secures the 
accused from being deprived of his life, 
liberty, or property, unless by the judgment 
of his peers, or the law of the land. Nat- 
lu-al right requires that no man should be 
punished for an offence, until he has had a 
ti-ial, and been proved to be guilty; and a 
law which should provide for the infliction 
of punishment, upon a mere accusation, with- 
out any trial, if the accused should fail to 
furnish two sureties to pay the penalty which 
might, after the trial, be adjudged against 
him, would be viewed, by all just minds, as 
tyrannical; for it would treat the innocent, 
who- are unable to furnish the required se- 
curity, as if they were guilty, and would 
pimish them, while still presumed innocent, 
for their poverty, or want of friends. And 
it is equally clear, that such a law would 
not be "the law of the land," within the 
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settled meaning of that important clause in 
the constitution. Certainly this does not 
mean any act which the assembly may 
choose to pass. If it did, the legislative will 
could inflict a forfeiture of life, liberty, or 
property, without a trial. The exposition of 
these words, as they stand in Magna Oharta, 
as well as in the American constitutions, has 
been, that they require "due process of law;" 
and in this is necessarily implied and in- 
cluded the right to answer to and contest 
the charge, and the consequent right to be 
discharged from it, unless it is proved. Lord 
Coke, giving the interpretation of these words 
in Magna Oharta (2 Inst. 50, 51), says, they 
mean due process of law, in which is in- 
cluded presentment or indictment, and being 
brought in to answer thereto. And the ju- 
rists of our country have not relaxed this in- 
terpretation. Hoke V. Henderson, 4 Dev. 15; 
Taylor v. Porter, 4 Hill, 146, 147; 3 Story, 
Const. 661; 2 Kent, Comm. 13, note. 

It follows, that a law, which should pre- 
clude the accused from answering to and 
contesting the charge, unless he should first 
give security, in the sum of two hundred 
dollars, with two sufficient sureties, to pay 
all fines and costs, and which should con- 
demn him to fine and forfeiture, unheard, if 
he failed to comply with this requisition, 
would deprive him of his liberty or property, 
not by the law of the land, but by an arbi- 
trary and unconstitutional exertion of the 
legislative power. And if this would be the 
character of a law, which made the right to 
any trial dependent on such a condition, can 
it be maintained, that to prescribe such a 
condition, does not impair the right to a trial 
by jury. In such a case, the appeal has an- 
nulled the sentence of the justice of the 
peace. The accused is presumed to be inno- 
cent. He has had no such trial as he has a 
right to have. He now claims this particular 
kind of trial, as the prescribed constitutional 
means of determining whether he is to be 
punished. A condition, which would impair 
his right to any trial, if prescribed as the 
condition of his having any, impairs his 
right to this trial, if prescribed as a condi- 
tion for his having it. 

The 14th section of the 1st article of this 
constitution declares: — "Every man being 
presumed innocent, until he is pronounced 
guilty by the law, no act of severity, which 
is not necessary to secure an accused per- 
son, shall be permitted." Undoubtedly, this 
clause has reference chiefly to acts of sever- 
ity against the person of the accused. But 
it not only contains the great principle of the 
presumption of innocence, until the accusa- 
tion is proved, but points out the security of 
the person, that he may be tried, as the only 
just or admissible reason for exercising any 
control over one still presumed to be inno- 
cent. And in my judgment, any law which 
disregards these principles, and introduces 
a new object, namely, the security of the 
payment of the fine and costs, and" denies a 
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trial by jury, unless tlie security is given, 
does not allow tlie right to such a trial to re- 
main unimpaired. If this were not so, there 
would be no limit to legislative control over 
this right; for if one onerous condition may 
be imposed, so may any number, tmtil the 
right becomes so difficult of attainment, that 
it ceases to be a common right, and can be 
enjoyed only by a few. I find it equally 
difficult to reconcile the increase of penalties, 
upon a conviction after an appeal, with the 
imimpaired enjoyment of the right of trial by 
jury. The act inflicts a fine of twenty dol- 
lars, if a conviction takes place before a jus- 
tice of the peace. It must be that the legis- 
lature considered this the appropriate pen- 
alty for the offence. Certainly it cannot be 
said that the offence' is aggravated, by the 
accused having claimed a trial by jury. For 
what, then, is the additional penalty of 
eighty dollars, or the additional imprison- 
ment for thirty days, inflicted? If the of- 
fence remains the same, and the offender 
has done nothing but claim an appeal, in 
order to have his case tried by a jury, must 
not these additional penalties be founded on 
the exercise of that right? Here, also, it is 
manifest that this right is not secured by the 
constitution; but is wholly under the control 
of the legislative power, if it can annex 
penalties to the exercise of the right 

These proceedings are clearly criminal in 
their nature. Their object is to inflict upon 
the person fine or imprisonment, and at the 
same time to adjudicate a forfeiture of the 
liquors. The process, and the judicial action 
under it, are directed both against the of- 
fender and his property. It is ti-ue the war*- 
raut does not require the oflcer to arrest any 
one, but only to seize and hold the property, 
and summon the owner or keeper, if known 
to him. But the arrest of property, to com- 
pel an appearance, is a known and effectual 
mode of proceeding against the ' owner of 
-that property. Indeed, all mesne process, 
both civil and criminal, which results in giv- 
ing bail for an appearance, is only a mode 
of binding a certain amount of property to 
a forfeiture on non-appearance. And when 
this law provides that the property is to bo 
seized and detained, and adjudged forfeited, 
if the owner or keeper fail to appear, and if 
he do appear, that he shall be fined or im- 
prisoned, if found guilty, it has brought into 
action a criminal process both against the 
owner and his jiroperty. That spirituous or 
intoxicating liquors are still property, not- 
withstanding this act, is* certain. The act 
nowhei-e declares the contrary; and it recog- 
nizes them as property, by providing for the 
appointment of public agents, to buy and 
sell them, by expressly declaring that they 
may lawfully be held by chemists and others, 
and by not interfering with the title to them, 
under any circumstances, unless they are 
held, in some town in the state, for sale 
within that town. Indeed, the very terms 
employed to describe the judgment to *be 



entered by the justice of the peace, "they 
shall be adjudged forfeited," "and the owner 
shall pay a fine," &c., are applicable only to 
property, and clearly imply that there is 
deemed to be some title to be devested, some- 
thing for such a judgment to operate upon, 
and something which, until forfeiture, had 
an owner. This being a criminal prosecu- 
tion, directed against person and property, 
having for its end both fine or imprisonment 
and forfeiture, it becomes necessary to com- 
pare the law, autliorizing this prosecution, 
with another requirement of the 10th sec- 
tion of the 1st article of the constitution of 
the state, already quoted. The accused is 
"to be informed of the nature and cause of 
the accusation." This act does not require 
that any particular person should be chai'ged; 
and in the case at bar, the complaint charges 
no one. It merely sets forth that the com- 
plainants have reason to believe, and do be- 
lieve, that spirituous or intoxicating liquors 
ax'e kept or deposited in several buildings 
which are mentioned, or in the yards or cel- 
lars thereto belonging, and are Intended for 
sale in the city of Providence, by a person 
not authorized to sell the same. Whether 
these particular liquors, or others seized at 
ihe same time, and claimed by different per- 
sons, were referred to; whether the plain- 
tiff, who owned these liquors, or some other 
person, in whose care they were left, had 
this unlawful intent, is not stated or shown 
by the complaint. There being no accu- 
sation whatever against the plaintiff, how 
can he be said to be informed of its nature 
and cause. When the constitution requires 
that the accused should be informed of the 
nature and cause of the accusation, it clear- 
ly implies that there is to be an accusation 
against him. An accusation against another, 
or against no one in particular, is not such 
an accusation as will satisfy this clause of 
the constitution. It stands in the same ar- 
ticle which demands a conformity to "the 
law of the land," that is, due process of law, 
and should be interpreted as requiring that 
certainty which the common law has deemed 
essential to the . protection of the accused. 
Certainty, in respect to the person charged, 
is not the least essential particular to which 
the constitutional requisition extends. San- 
ford V. Nichols, 13 Mass. 286; Heed v. Rice, 
2 J. J. Marsh. 45; Com. .v. Davis, 11 Pick. 
432;- Com. V. Phillips, IG Pick. 211. If the 
complaint had charged the owner of particu- 
lar liquors, so described as to be capable of 
being distinguished from all others, with an 
unlawful attempt to sell them, perhaps this 
might be sufficient; though, when it is borne 
in mind that this is a proceeding in per- 
sonam, as well as in rem, such a mode of pre- . 
sentment would be novel, especially as ap- 
plied to a case in which the unlawful intent 
of a particular person is the substance of the 
offence. Biit here it does not appear the 
owner was intended to be charged. The 
complaint alleges only that some person has 
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this unlawful intent; but whether the own- 
er, or some person to whom he had confided 
the possession, or a mere wrongdoer, who 
had possession, does not appear. Nor is 
there any description of the property, capa- 
ble of distinguishing it from all other of like 
kind, and, consequently, of identifying the 
owner, if he should appear, as the person in- 
tended to be charged. The only description 
given is, that the property is liquors, spirit- 
uous or intoxicating; and that they are in 
one or all of three storehouses mentioned in 
the complaint, or in the cellars or yards be- 
longing thereto. If it should turn out, as it 
did in this case, that more than one person 
had, or claimed to have, such liquors, in one 
of those places, how is the accusation to be 
treated, and which claimant is to be selected 
as the one to be ti'ied, and who is to make 
the selection; or, under a complaint char- 
ging a person, to the complainants unknown, 
with a criminal intent, is a trial to be had 
of all claimants who may appear, however 
numerous they may be? The complainants 
having sworn that some one person is be- 
lieved by them to be guilty, is the justice to 
go on and try all comers, till he finds some 
one guilty, and there stop, and discharge the 
rest, or proceed and convict two or three, or 
any other number, if he find evidence 
enough, under a complaint against one only? 
But this is by no means the only difficulty. 
The accused has an absolute right to a trial 
by jury. He has, also, a right to be so char- 
ged, that when that trial takes place, the 
jury shall pass upon the whole charge, so 
far as it involves matter of fact, and under 
the direction of the court, shall apply the law 
to all mixed questions of law and fact. Now, 
if the owner of liquors seized, reach a jury 
trial by an appeal, and the quantity of liq- 
uors seized exceed five gallons, the court is 
required to adjudge him "a common seller 
of intoxicating liquors," and he is to be pun- 
ished accordingly. But the complaint does 
not charge him with being such a common 
seller, nor with having and intending to sell, 
over five gallons; and no such fact is requir- 
ed to be, or can be put to the. jury, to be tried. 
Yet, upon this fact, the judgment that he is 
guilty of a distinct offence, and the higher 
punishment appropriate to that offence, are 
rested. So that he is to be convicted of this 
higher offence without being charged with 
it, and without a trial by juiy, of one of the 
facts essential to constitute it It is urged, 
however, that nevertheless, this may be a 
valid proceeding against the property, al- 
though the court could not thus convict the 
person. If this were simply a proceeding to 
forfeit property, it would nevertheless, be a 
criminal prosecution within the meaning of 
this clause in the constitution; and the owner 
would be entitled to a trial by jury, and to 
have the accusation, relied upon to work the 
forfeiture, set forth substantially, in accord- 
ance with the rules of the common law, so 
that he could discern its nature and cause. 



j And I should more than doubt, whether a 
complaint stating only, that some liquors 
were in one or all of several buildings men- 
j tioned, and were intended by some person to 
be sold, would be sufficient. Suppose it is all 
admitted, non constat, that the liquors seized 
are those referred to, or that their owner, or 
any person to whom he had intrusted the pos- 
session, had any unlawful intent. It may be 
so, but it also may not be so; and a criminal 
charge, not only according to the rules of 
common law, but from the nature of the 
thing, should at least contain enough to show, 
that if true, the appropriate punishment 
should be mflicted. Yet here, all that the 
complaint avers may be true, and yet the 
property of the plaintiff never held for sale 
in rrovidence, by him "or his agent. It is to 
be borne in mind that this complaint is not 
merely the gi-ound for issuing a warrant of 
search, and for the arrest and detention of the 
property, but it is the sole basis for judicial 
action afterwards. It is the only presentment 
of the offence; and, therefore, if the proceed- 
ing was to result only in a forfeiture of prop- 
erty, I should still consider the complaint as 
so deficient in the requisite ceitainty, as to be 
bad for that cause. But it is not possible thus 
to separate the proceedings, under this act, 
against the property, from the proceedings 
against the person, on appeal. The court is 
to order the property to be destroyed, only 
in the event, "if the final decision shall be 
against the appellant." If there is no ac- 
cusation, upon which the appellant can law- 
. fully be tried, there can be no final decision 
against him, and the property cannot be de- 
stroyed. 

When this writ of replevin was served, this 
property was held under an order of for- 
feiture, which was invalid, for two reasons: 
First, because there was no sufficient com- 
plaint; and secondly, because the plaintiff 
was deprived of his property by a criminal 
prosecution, in which he neither had, nor 
could have, a trial by jury, without submit- 
ting to conditions, which the legislature had 
no constitutional power to impose. In gen- 
eral, a judicial act is not void, but voidable 
only; and, therefore, it is necessary to' con- 
sider whether this order comes within that 
class of acts which are only voidable by some 
appropriate legal proceeding in the same case, 
or was absolutely void. An order made by 
a justice of the peace, concerning a matter 
not within his jurisdiction, is void; and he, 
and all ministerial officers who execute that 
order, are trespassers. Wise v. Withers, 3 
Cranch [7 U. S.] 331; Cowp, 140; 7 Barn. & 
G. 536; 5 Maule & S. 314; 11 Conn. 95; 7 
Wend. 200. Such an order confers no author- 
ity to detain property, and is not a defence to 
an action of replevin by its owner. The in- 
quiry, therefore, is, whether the magistrate 
had jurisdiction to make this order; and I 
am of opinion that he had not. 

It has already been stated that this is a 
criminal prosecution. So far as this law at- 
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tempts to confer jurisdiction upon justices 
of tlie peace to inflict fine and forfeiture, a 
trial by jury being at the same time denied, 
unless the accused should comply "with condi- 
tions to which he is not bound to submit, it is 
In conflict with the constitution, and is wholly 
inoperative. The legislature may confer on 
justices of the peace power to punish offences; 
but it must be so done as to preserve, unim- 
paired, the right of trial by jury; otherwise, 
the whole proceeding is void, ab initio. The 
constitution declares, that, "in all criminal 
prosecutions, the accused shall enjoy the right 
to a speedy and public ti-ial by an impartial 
jury." The act, now under consideration, 
provides that the right shall not be enjoyed 
in all criminal prosecutions; but, under this 
act, only in those cases in which security 
shall ba given to pay all fines and costs. It 
is not practicable to consider the grant of 
jurisdiction to the justice valid, and the con- 
dition imposed on the exercise of the right 
of appeal void; because an appeal, in a crim- 
inal case, can exist only by force of a statute; 
and if the statute has given it only on certain 
conditions, the magistrate must execute his 
judgment, and cannot allow the appeal; and 
the appellate court cannot entertain it, un- 
less those conditions are complied with. In 
substance, it is a grant of final jurisdiction 
to a justice of the peace, in all cases in which 
such security is not given; and this is such a 
criminal jurisdiction as cannot be created un- 
der the constitution of Rhode Island. 

I am of opinion, also, that the complaint in 
this case was so defective, as to render all 
proceedings under it void. Here, also, the 
rule is, that if the process, though erroneous, 
is voidable only, it must be avoided by somts 
proper legal proceedings; and while it stands, 
they who act under it are not trespassei's. 
But this is not an authorized legal proceeding, 
in which an error has occurred. The com- 
plaint is in the form required by the act 
The difficulty is, that the act has authorized 
a. criminal prosecution, founded on a com- 
plaint which is not "due process of law." 
This act, so far as it authorizes such a prose- 
cution, being in conflict with the constitution, 
is inoperative, and it seems to be a necessary 
conclusion, that it confers no jurisdiction to 
receive and proceed upon such a complaint. 
This may be illustrated, by supposing a law 
authorizing a criminal prosecution without 
any complaint. In such case, there could be 
no doubt that the whole proceeding would 
be absolutely void. I think it would be diffi- 
cult to make a sound distinction between no 
complaint, and one which does not satisfy 
this requisition of the constitution, which, 
therefore, is no legal complaint, and is not 
"due process of law," within the definition by 
Lord Coke, of the words "law of the land," 
in Magna Charta. It has long been settled 
(Martin v. Marshal, Hob. 63) that the mag- 
istrate must not only have a jurisdiction of 
the subject-matter, but of the process. And 
if the law, conferring jm'isdiction, is fatally 
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defective, as respects the process, which is the 
foundation of the jurisaiction, the jurisdic- 
tion does not exist. Grumon v. Raymond, 1 
Conn. 40. 

For both these reasons, I am of opinion 
that the proceedings before the court of mag- 
istrates were inoperative to divest the owner 
of this property of his legal rights; and, con: 
sequentiy, neither the taking nor detention 
are justified by the avoAvx'y. 

Several other questions have been argued 
at the bar in this case; but I do not find it 
necessary to consider them. They involve 
important rights under the constitution and 
laws of the state. If any case should come 
here for judgment, requu'ing their decision, I 
shall pass upon them. This case is deter- 
rpined without doing so. My opinion is, that 
there should be a judgment for the plaintiff, 
upon the demurrei" and if he claims dam- 
ages for the taking and detention, their 
amount must be assessed by a jury. 

PITMAN, District Judge, said he fully con- 
cuired in the opinion of Mr. Justice CURTIS, 
and added: The law in question was, no 
doubt, intended by many good men to pio- 
mote the welfare of the community; but if 
this good cannot be accomplished, except by 
the sacrifice of those principles which ai-e 
so essential to secure our rights and liberties, 
we cannot hope for security, because we nvp 
under a popular government. The despotism 
of numbers is quite as much to be di'eaded 
as the despotism of one. It is not lawful to 
do evil, that good may come; and (if I may 
be here allowed to say so) it is not expedient 
If good men disregard the vital principles of 
the constitution, how can they expect that 
bad men are to be controlled by law. 

There are other features of this law, which 
struck me, at the hearing, as a violation of 
the constitutional rights of the citizen. Th& 
right of ti'ial by jiury, affected as it is by the 
conditions and obstructions which are an- 
nexed to the claim of this right by other sec- 
tions, by the 9th section is rendered of less 
value to the accused, not only by declaring 
that no person engaged in the traffic of sell- 
ing liquors, contrary to this act, "shall be 
competent to sit upon any jury in any case 
arising \mder this act" but by the mode of 
ascertaining the fact The constitution pro- 
vides, that "no man, in a court of common 
law, shall be compelled to give evidence crim- 
inating himself." Article 1, § 13. 

This law authorizes the court to inquire of 
the juror who may be challenged, on this 
account: it is true, the law says "he may 
decline to answer," but what then? Is the 
fact to be proved by other evidence? No; 
his silence is considered as sufficient proof, 
and he is excluded accordingly. He is, there- 
fore, compelled to answer, if he does not wish 
to be excluded, as unworthy to sit as a juror, 
or does not wish to be considered as con- 
cerned in a traffic which may be considered 
as infamous. The maxim of the common 
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law, recognized by the constitution, is, tliat 
overy man is to be presumed innocent, until 
lie is proved to be guilty. 

Tiie whole spirit of this law appears to 
me, to be at variance with the riglits of prop- 
erty, as well as person. The legislature has 
uo right, by an act, to confiscate the prop- 
erty of the citizen; it may be forfeited for 
a violation of law, but this must be done, 
without affecting the rights of the owner 
thereof to a juiy trial. But the object of 
this law does not appear to be so much "for 
the suppression of drinking-houses and tip- 
pling-shops," as its title would seem to im- 
port, as for the destruction of intoxicating 
liquors— because they may be injm'ies to 
the community. But those who drafted the 
law, no doubt knew, that this could not be 
done, without making compensation to the 
owner thereof, as the constitution of Rhode 
Island, and most of the other state constitu- 
tions provide, that private property cannot 
be taken for public use, without just com- 
pensation. To evade this provision, it is 
made criminal to liave this kind of property, 
not merely in "drinking-houses and tippling- 
shops," but "in any store, shop, warehouse, 
or other building," &c., (section 11,) with in- 
tent to sell the same; and by what manner 
of process, and how it is to be destroyed, we 
have seen, — evidently, with a view to evade 
the trial by jury. Such an evasion is as il- 
legal as a denial of this right; and if such a 
law is to be justified, it can only be by add- 
ing another provision, by which the owner 
shall be compensated for the destruction of 
his property. 

Lord Coke, in Ms commentary upon the 
29th chapter of Magna Gharta, says (2 Inst. 
48), "5, No man destroyed,"&c. "Bvei-y op- 
pression against law, by color of any usurp- 
ed authority, is a kind of destruction, for, 
'quando aliquid prohibetur, prohibetur et 
omne, per quod devenitur ad illud;' and it is 
the worst oppression that is done by color of 
justice." In page 51, he says: "Against 
this ancient and fundamental law, (referring 
to Magna Charta,) and in the face thereof, 
I find an act of parliament made, (11 Hen. 
VII. c. 3,) that as well justices of assize as 
justices of peace, (without any finding or 
presentment by the verdict of twelve men,) 
upon a bare information for the king, before 
them made, should have full power and au- 
thority, by their discretions, to hear and de- 
termine all offences and contempts commit- 
ted, or done, by any person or persons, 
against the form, ordinance, and effect of 
any statute made, and not repealed, &c. By 
color of which act shaking this fundamental 
law, it is not credible what horrible oppres- 
sions, and exactions, to the undoing of in- 
finite numbers of people, were committed by 
Sir Richard Empson, Knight, and Edm. 
Dudley, being justices of peace throughout 
England; and upon this unjust and injuri- 
ous act, (as commonly in like cases it falleth 
out,) a new office was erected, and they made 



masters of the king's forfeitures." "But at 
the parliament holden in the first year of 
Henry VIII., this act of 11 Heniy VII., is re- 
cited and made void and repealed, and the 
reason thereof is yielded, for that by force of 
the said act it was manifestly known, that 
many sinister, and crafty, feigned, and 
forged informations, had been pursued 
against divei-s of the king's subjects, to their 
great damage and wrongful vexation; and 
the ill-success hereof, and the fearful ends of 
these two oppressors should deter others 
from committing the like, and should ad- 
monish parliaments, that instead of this or- 
dinary and precious trial per legem terrae, 
they bring not in absolute and partial trials 
by discretion." 

Judgment was then entered for the plaintifiC, 
by order of court, with one dollar damages, by 
agreement of parties. 

[For another case involving the constitution- 
alitj- of a similar act of the legislature, see 
Greene v. James, Case No. 5,766.] 
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GREENE V. DARLING et al. 
[5 Mason, 201.] i 

Circuit Court, D, Rhode Island. . Nov. Term, 

1S2S. 

SeT-OFF — DiSCOXKECTED DEBTS. 

1. Courts of equity, independently of any stat- 
ute of set-off, do not exercise jurisdiction to set 
ofE mutual disconnected debts, unless where the 
dealings of the parties imply it as matter of 
agreement, or mutual credit. 

[Cited in Gordon v. Lewis, Case No. 5,613; 

Howe V. Sheppard, Id. 6,773; Gordon v. 

Lewis, Id. 5,614; Dresel v. Berney, 122 U. 

S. 253, 7 Sup. Ct. 1205; Farmers' Loan & 

Trust Co. V. Northern Pac. Co.. 58 Fed. 266.] 
[Cited in Second Nat. Bank v. Hemingrav, 34 

Ohio St. 390; Leavitt v. Feabody, 62 N. H. 

189; Barnes v. McMullins, 78 Mo. 271; 

Pond V. Harwood, 139 N. Y. 119, 34 N. E. 

768.] 

2. Quaere, whether in Rhode Island, judg- 
ments can be set ofC against each other, where 
the debt due to the plaintiff has been assigned 
before suit brought. 

3. An award, upon a submission of a ques- 
tion whether the parties had a right of set-off, is 
conclusive. 

4. Quaere, whether a decision by a court of 
law, of concurrent jurisdiction on the same point, 
would not be conclusive. 

5. How far notice of a set-off is necessary to 
defeat the rights of an assignee. 

6. Quaere, whether a party, who has procured 
an assignment of a debt of the plaintiff, can set 
it off against his own debt due to the plaintiff, 
which was previously assigned. 

[Cited in Wood v. Carr, Case No. 17,940; Al- 
drich V. Equitable Safety Ins. Co., Id. 155; 
"Whetmore v. Murdoek. Id. 17,509.] 

[Cited in Buffum v. Deane, 4 Gray, 392; Mc- 
Graw V. Pettibone, 10 Mich. 537; Spaulding 
V. Bachus, 122 Mass. 555, 556; Backus v. 
Spaulding, 129 Mass. 238.] 

7. Where a set-off or defence to a debt was 
available at law, and the party omitted by laches 

1 [Reported by William P. Mason, Esq.] 
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to take advantage of it, it seems a court of equi- 
ty will not relieve him. 

[Cited in Howe v. Sheppard, Case No. 6.773; 

Hendriekson v. Hinckley, 17 How. (58 U. 

S.) 447.] 

[Tliis was a bill in equity by .Tob Greene 
against Daniel Darling and Charles B. 
Jenks.] 

Boweu & Whipple, for plaintiff. 

Kandall & Searle, for defendants. 

STORY, Circuit Justice. The present is a j 
bill for an injunction and relief by way of i 
setoff, against a judgment obtained in this i 
t-ourt, at November term, 1826, for §695.48. ! 
That judgment was rendered in a suit, j 
brought in the name of Daniel Darling, 
ti-ustee to .Tames Wheaton 3d, against tlie 
plaintiff, on a bond given for the liberty of 
the prison limits by John Pond, as principal, 
and by the plaintiff and one Stephen BulKum, 
as sureties, and binding them jointly and 
severally, in the form prescribed by the stat- 
ute of Khode Island. The verdict and judg- 
ment "were founded upon an escape proved 
at the trial. Pond was committed to the 
^aol in Providence on the 20th of March, 
1S24, on an execution founded on a judgment 
against him in favom* of Daniel Darling, 
tx'ustee to James Wheaton 3d, lor $529.79, 
and upon that occasion this prison bond (as 
it is called) was given. This last judgment 
was foimded on a promissory note, dated on 
the 27th of April, 1821, whereby Pond prom- 
dsed to pay Darling $426.58 on demand, with 
interest. The note was not negotiable, and 
therefore, to whomsoever it might be as- 
signed, it could be sued only in the name of 
the original payee. In point of fact, it pass- 
ed by assignment to several intermediate 
persons, and finally, before the commence- 
ment of the original suit was assigned to 
Wheaton, fraudulently, as the bill suggests 
for whose benefit the suit was instituted. 
Afterwards, on the 21st of January, 1825, 
Wheaton assigned the original judgment and 
bond to the defendant, Jenks, Darling join- 
ing in the assignment; and this assignment, 
alsQ, is suggested in the bill to be fraudulent. 
The suit on the prison bond was returnable 
to the June term, 1826, of the circuit court 

The case of set-ofC stated in the bill is, 
that tlie plaintiff is now in possession, as his 
()\i'n property, of certain notes of hand, given 
l)y Darling to Pond, on the 20th of May, 
1825, to the amount of $1138, which he claims 
to have set off against the judgment, on the 
prison bond. The history of the considera- 
tion of these notes is stated as follows. Dar- 
ling, on the 24th of June, 1820, gave his note 
for $1332.88 payable to Pond or order on de- 
mand, with interest. A suit was brought 
against Darling upon this note by Pond, and 
a judgment obtained thereupon at Septem- 
ber term of tlie supreme court of Rhode 
Island, 1823, the very same term, in which 
the original judgment was rendered in the 
same comt in favom* of Darling, as trustee 



to Wheaton, against Pond. At that time an 
attempt was made to set off the judgments 
against each other; and the attornies of the 
parties, without the knowledge of Pond, (as 
he asserts,) submitted the question of the 
set-off to Wheeler Martin Esq., one of the 
justices of the same court, who decided 
against the set-off, and executions issued ac- 
cordingly upon both judgments, and Darling 
and Pond were both committed to gaol on 
execution, for the judgments against them 
respectively. Pond remained in gaol until 
he was discharged under the insolvent act of 
the state, on the 17th of April, 1826. Dar- 
ling remained in gaol until the 20th of May, 
1825, when an arrangement was made be- 
tween him and Pond without the knowledge 
or assent of Wheaton, Darling undertaking 
to discharge the judgment against Pond, and 
Pond, deducting the. amount of that judg- 
ment from his own against Darling, and 
taking from the latter the notes already men- 
tioned for $1138, as the balance due him on 
his own judgment. It is farther stated in 
the bill, that Darling was insolvent at the 
time of the execution of the first note to 
Pond, in June, 1820, and hath ever since re- 
mained so. It is suggested in the bill, that 
Wheaton is now deceased; and no attempt 
is made to bring his personal representative 
before the court; and no reason is assigned 
for the omission. Such is the posture of the 
case, as it stands upon the plaintiff's bill; 
and passing, for the present, the considera- 
tion, how far it stands supported in point of 
fact as to the very material allegations, that 
the assignments to Wheaton and Jenks were 
wholly without any consideration and fraud- 
ulent, (which are explicitly denied by the 
answer of Jenks,) let us examine, whether 
in a court of equity the plaintiff is entitled 
to the relief prayer for, supposing the whole 
ground work of his bill to be established. 

The first question presented upon a general 
survey of the case is, as to the jurisdiction of 
courts of equity to compel a set-off, where 
there is no legal provision to enforce it In 
the state of Rhode Island, the right of set-off 
is by statute extended only to cases of judg- 
ments and executions. The statutes of 1798 
[Laws B. I. 1798, p. 140] and 1822 [Laws 
R. I. 1822, p. 107] (the latter being only a re- 
vision of the former,) provide, "that when- 
ever the supreme judicial comt, or courts of 
common- pleas shall, at the same term, ren- 
der final judgment in two or more causes, in 
which the parties shall be reversed, and shaU 
sue and be sued in the same right and ca- 
pacity, such court shall offset the same judg- 
ments, and issue execution for the balance in 
favour of the partj', to whom it shall be due;" 
and, "that if any officer shall at any time 
have two or more executions in personal ac- 
tions directed to him to serve, in which the 
parties shall be reversed, and shall sue and be 
sued in the same right and capacity, he shall 
offset the same, and levy and collect the bal- 
'ance only from the party, from whom it is 
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due," To bring any case -within the reach of 
the statute, the parties must be reversed, 
and sue and be sued in the same right and 
capacity. Now the bill itself admits, that t±ie 
very question, whether the two original judg- 
ments rendered at September term, 1823, 
were under the statute liable to be set ofif, 
was submitted to a judge of the court, and 
that he decided, that they could not be set 
off at law, because the parties were not re- 
versed in' the same right and capacity. It 
is said, that this was an extrajudicial act, 
and not the act of the court, and therefore, 
it does not bind as a juugment of the court. 
Be it so; but if the parties have submitted 
it to the decision of a judge, they are bound 
by that decision, as an award; and unless 
some other equity intervene, it ought to con- 
clude them. Then it is said, that the sub- 
mission was without the knowledge of Pond 
by his attorney; but that, in point of fact, is 
not established by any evidence. And if it 
were, it remains to be shown, that it is be- 
yond the scope of an attorney's general au- 
thority in cases of this nature. Cases rather 
more questionable have been held within his 
authority. Com. Dig. "Attorney," B 9, 10; 
Inhabitants of Buckland v. Inhabitants of 
Conway, 16 Mass. 396. And if he exceeds it, 
the remedy for his client is to be sought in 
his own personal responsibility. But it may 
not be wholly immaterial to consider, wheth- 
er there has been any such error in the award 
or decision, as the argument supposes. The 
statute of Ehode Island applies solely to 
suits brought in the same right and capacity. 
Now, in a strict sense, a suit brought by 
Darling, as trustee of Wheaton, was not a 
suit in the same right and capaeily, as the 
suit against him, which was in his own right 
Supposing the assignment to be bona fide, it 
is by no means clear, that the statute of 
Rhode Island meant to reach such a case as 
the present Here, the note to Pond was ne- 
gotiable, and non constat, that the parties at 
the time of the assignment to Wheaton knew, 
that it had not been negotiated. There may 
be an equity in allowing unconnected de- 
mands to be set off against each other, where 
they are both subsisting at the same time, 
and one has been assigned. But it is by no 
means so clear an equity, as necessarily to 
justify an enlarged construction of a statute. 
For aught that this court can judicially know, 
it may have been the policy of the legislature 
of Rhode Island to exclude its own com*ts 
from exercising any jm-isdiction of set-off, in 
cases where there had been bona fide assign- 
ments. See Alsop V. Caines, 10 Johns. 396; 
Makepeace v. Coates, 8 Mass. 451. Where 
the assignment is without consideration and 
a fraudulent evasion of the statute, it might 
justly be held a mere nullity, and the case 
within the relief intended by the statute. 
There is a great distinction between the case 
of an equity attaching to the very demand 
assigned, and an equity personally existing 
in the debtor to set off an unconnected debt. ■ 



The cases, which are found in the Reports in 
other states, for the most pait turn either 
upon their own statutes, or upon principles 
of the common law, where there are no stat- 
utes to govern them. They do not necessari- 
ly involve principles, which ought to control 
the construction of a statute differently fram- 
ed. See Goodenow v. Buttrick, 7 Mass. 140; 
Hatch V. Greene, 12 Mass. 195; King v. Fow- 
ler, 16 IMass. 397; Stewart v. Anderson, 6 
Cranch [10 U. S.] 203; Murray v. William- 
son, 3 Bin. 135; Robinson v. Beall, 3 Yeates, 
267; Simson v. Hart, 14 Johns. 63; Mitchell 
V. Oldfield, 4 Term R. 123; Glaister v. Hewer, 
8 Term R. 69; Doe v. Darnton, 3 East 149; 
Crosse v. Smith, 1 Maule & S. 545; Tucker 
V. Oxley, 5 Cranch [9 U. S.] 34; James v. 
Kynnier, 5 Ves. 108; 2 Madd. Ch. Pr. 512. I 
do not mean to say, that the statute ought to 
receive the consti'uction, which the judge is 
supposed to have given it, acting upon the 
ground of its being a case of a bona, fide 
assignment, (as he must be presumed to have 
done); that is not necessary to be decided, 
in my view of the case. But if it be doubt- 
ful, it is very far from being certain, that 
upon the reference of a doubtful point to 
him his decision, even if founded on what 
may now ba deemed a mistake in law, is to 
be overturned. The point of view in which 
bis decision is now considered, is not as a 
judicial decision, but as an award. If it had 
been a judicial decision, it would have re- 
quired grave consideration, how far it could 
be re-examined in a court of equity, since 
there are conflicting doctrines on that point. 
In Ex parte Flint, 1 Swanst 30, Lord Eldon 
seems to have thought, that if he would 
grant relief in a case already distinctly de- 
cided at law, it ought to be clearly made out, 
that there was such a mistake. The case of 
Billon V. Hyde, 1 Ves. Sr, 327, also seems to 
justify relief in case of a dear mistake of the 
law, though that case was compromised. 
Belt, Supp. Ves. 159. See Dinwiddle v. Bai- 
ley, 6 Ves. 136. On the other hand, the late 
learned chancellor of New York, in Simson 
V. Hart, 1 Johns. Ch. 91, after a very full 
examination of the authorities, came to the 
result, that such relief ought not to be &rani- 
ed after a decision of the very point by a 
court of concurrent jurisdiction. His opin- 
ion was, indeed, overturned by the court of 
errors, but under circumstances of such diver- 
sity of judgment among very able judges,, 
tliat one may well pause, until the point shall 
be the very hinge on which the cause shall 
turn. 

Assuming, however, that the award in the 
present case ought not to be conclusive, what 
are the grounds, upon which a court of equity 
ought to interpose; or in other words, what 
is the jurisdiction, which it is accustomed to- 
exercise in respect to set-offs? I do not speak 
hex'e of cases, where distinct equities arise 
from other sources; but upon the naked 
equity of distinct and unconnected debts, 
and independently of any statuteable regula- 
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.lions. IX is not very easy to ascertain the 
exact nature and limits of this jurisdiction 
from the English authorities. Down to the 
publication of Mr. Montague's hook on Set- 
off, there does not seem to be any very clear 
doctrine laid down; for his treatise on this 
head is singularly brief and unsatisfactory, 
and consists but of three sentences. Mr. 
]Maf3dock (1 aiadd. Ch. Pr. 70; 2 Madd. Ch. 
512, 513) has done little more to enlighten us 
on the .subject, and has merely collected the 
authorities, principally in bankruptcy. 

It has been said, that before the statutes 
of set-off at law, and the statutes of mutual 
debts and credits in bankruptcy, courts of 
equity were in possession of the docti-ine of 
set-off, and acted upon it, as grounded upon 
principles of natural equity; and that now, 
when the court does not find a natural equity 
going beyond the statutes, the consti'uction is 
the same in equity as at law. But that the 
bankrupt act^ enabling the party to prove 
the balance of the account upon mutual 
credit, has gone much farther than the party 
could have gone either in law or equity be- 
fore, as to set-off. Ex parte Stephens, 11 
Ves. 26; Ex parte Blagden, 19 Yes. 464. 
This is not a very instructive account of 
what the jurisdiction in equity actually is. 
Lord Mansfield, in Green, v. Farmer, 4 Bur- 
rows, 2214, 2220, said, that "natural equity 
says, that cross demands should compensate 
each other, by deducting the less sum from 
the greater; and that the difference is the 
only sum, which can be justly due. But 
positive law for the sake of the forms of pro- 
ceeding and convenience of trial, has said, 
that each must sue, and recover separately 
in separate actions. Where the nature of the 
employment, transaction, or dealing, neces- 
sarily constitutes an account consisting of 
receipts and payments, debts and credits, it 
is certain, that only the balance can be the 
debt; and by the proper forms of proceeding 
in courts of law or equity the balance only 
can be recovered. Where there were mutual 
debts unconnected, the law said they should 
not be set off; but each must sue. And 
courts of equity followed the san:e rule, be- 
cause it was the law; for had they done 
otherwise, they would have stopped the 
course of the law, in all eases where there 
was a mutual demand." If his lordship be 
correct in this account of the matter, courts 
of equity did not antecedently to the statutes 
exercise any jurisdiction as to set-off, unless 
some equity inter-vened, independently of 
the fact of mutual, unconnected debts. 
Lanesborough v. Jones, 1 P. Wms. 325, has 
been thought to establish an equitable right 
of set-off under other circumstances. Mont. 
Set-Off, bk. 2, p. 60. But it is questionable 
upon the report of that case, whether the act 
of parliament, under which an assignment 
was made of Cogg's estate, did not subject 
him to the general operation of the provisions 
of the banknipt acts; for the act of 4 Anne, 
c. 17, § 11, as to mutual credits, formed the 



ground-work of the reasoning of the court. 
If, however, the case turned upon a more 
general ground, it was, that the mutual credit 
and the additional fact of Coggs's insolvency, 
created a new equity. See Simson v. Hart, 14 
Johns. 63. The case, there put, of a set-off of a 
separate debt against apartnership debt, where- 
there is a surplus belonging to the debtor part- 
ner, was not decided. Ex parte Edwards,. 
1 Atk. 100, looks more towards the establish- 
ment of that point; but that case was not 
brought to a decision. In Ex parte Quinten,, 
S'kVes. 248, the point was decided. But that 
case has been shaken by later decisions, and 
particularly by Ex parte Twogood, 11 Ves. 
517, and Addis v. Knight, 2 Mer. 117. And, 
at all events, the fact of bankruptcy also in- 
tervened. It is also material to observe, that 
in all these cases the neat point did not arise, 
as to the mere set-off of mutual debts, but of 
joint debts against separate debts, or 6 con- 
verso. Now the general rule in equity is 
like that at law, that there can be no set-off 
of joint debts against separate debts, unless 
some new equity justify it. See cases cited 
in Jackson v. Robinson [Case No. 7,14i]; Ex 
parte Twogood, 11 Ves. 517; Vulliamy v. 
Noble, 3 Mer. 593, 618. Such an equity may 
arise under circumstances of fraud; or where 
the party seeking relief is only a surety for 
a debt really separate; or where there are a 
series of transactions, in which joint credit 
is given with reference to the separate debt. 
Ex parte Stephens, 11 Ves. 24; Ex parte 
Blagden, 19 Ves. 465; Ex parte Hanson, 12 
Ves. 346, 18 Ves. 232; Vulliamy v. Noble, 
3 Mer. 593, 618, 619, 621. 

The strong impression left upon my mind 
by other authorities is, that Lord Mansfield's 
doctrine, as to the jurisdiction of set-off in 
eqiiity, is not in its general latitude, and 
without some qualifications, maintainable. 
It seems irreconeileable with what fell from 
Lord Gowper, in Lanesborough v. Jones, 1 
P. Wms. 326, who said, that "it was natural 
justice and equity, that in all cases of mutual 
credit only the balance should be paid;" and 
that if Goggs had not been bankrupt, and 
had brought a bill to foreclose his mortgage, 
he could have recovered only the balance, 
after deducting the notes due to the other par- 
ty. Lord Cowper here relies on the fact of 
mutual credit, (by which I understand him to 
intend, a credit founded on a knowledge of» 
and trust to, the existing debts,) as itself, in 
a case of insolvency, furnishing an equity. 
And other cases well warrant that distinc- 
tion. It was acted upon by the lord keeper 
in Curson v. African Co., 1 Vern. 121. In 
Downam v. Matthews, Finch, Prec. 580,. 
where there were mutual dealings on each 
side, and independent debts, the lord chancel- 
lor held, that a set-off ought to be allowed, 
because the mode of dealing furnished a 
strong presumption of an agreement to this 
purpose, and that without such liberty of re- 
taining against each other, the parties would 
not have continued on their dealings. In the 
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■case of Hawkius v. Freeman, 2 Eq. Cas. Abr. 
10 pi. 10, 8 Vin. Abr. 560, pi. 26, the decision 
was precisely to tbe same effect. See, also. 
Lord Hale's decision, cited in Chapman r. 
Derby, 2 Yern. 117. Peters T. Soame, 2 Yern. 
428, probably turned on the same point The 
like presumption of mutual credit, and, right 
of stoppage flowing therefrom in equity, was 
acted upon in Jeffs v. Wood, 2 P. Wms. 128, 
where the master of the rolls seems, indeed, 
to intimate his own 'opinion, that a broader 
docti'ine might be maintainable; and that 
very slight circumstances ought to be takdh 
liold of to justify the presumption. In Whit- 
aker v. Rush, 1 Amb. 407, Sir Thomas 
Clarke, the master of the rolls, gave a history 
of the doctrine, and laid great stress on the 
distinction, whether there was-mutual credit, 
or not. He said, that "it was a mle of jus- 
tice to set off one debt against another in the 
Roman law. That rule did not prevail in 
England for many years. The dealings be- 
tween bankrupts and other persons first gave 
-occasion to its being Introduced into Eng- 
land by statute of 5 Geo. II." It had been 
introduced before by a temporary statute (4 
Anne, c. 17, § 11). "Equity took it up, but 
with limitations and restrictions, and requir- 
ed, that there should be a connexion between 
the demands- In Downam v. Matthews, 
Lord Macclesfield said, that the mutual deal- 
ing raised a presumption, that the one should 
be set off against the other." And he found- 
■ed his decree, in part, ui)on the fact, that 
there was no connexion in the demands in 
that case. The same principle runs through 
later cases, such as James v. Kynnier, 5 Yes. 
108, and VuUiamy v. Noble, 3 Mer. 593, 018; 
and Ex parte Flint, 1 Swanst. 30. The 
phrase "natural equity" occurs frequently in 
the Reports in cases on this subject; and it 
is difficult to give it any rational interpreta- 
tion in the places, where it occurs, unless it 
means, that there is a natural equity to have 
mutual and disconnected debts set off, which 
<!ourts of chancery will, in certain cases, en- 
force. Ex parte Stephens, 11 Yes. 24, 27; 
Ex parte Flint, 1 Swanst. 30. See, also, 
what is said by Lord Mansfield in Collins v. 
Collins, 2 Burrows, 820, 826. This is the 
ground, upon which courts of law have vin- 
dicated their right to set off judgments 
against each other. The doctrine is strongly 
hinted at on various occasions; and, indeed, 
I know not how, upon any other principle 
than this, many of the modern decisions in 
equity can be supported. In James v. Kyn- 
nier, 5 Yes. 108, the lord chancellor said, "Is 
there any doubt, that where there are mutual 
credits between the parties, though they can- 
not set off at law, yet it is the common 
ground for a bill? If J. had brought an ac- 
tion against M. upon the note, supposing no 
bankruptcy had taken place, I should have 
stopped the action while he was debtor on 
the bond." In Lechmere v. Hawkins, 2 Esp. 
026, Lord Kenyon recognized the authority 
of courts of equity to enforce a set-off, when 
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refused at law, even where the party had 
come under an honorary obligation not to in- 
sist on it; and this doctrine was affirmed in 
Taylor v. Okey, 13 Yes. ISO. Ex parte Han- 
son, 12 Yes. 346, assumes, that some jurisdic- 
tion existed before the statutes, as does Ex 
parte Blagden, 19 Yes. 465. 

The conclusion, which seems deducible 
from the general current of the English deci- 
sions,— Mitchell V. Oldfield, 4 Term R. 123; 
Barker v. Braham,.2 "SV. Bl. 869, 3 Wils. 396; 
Glaister v. Hewer, 8 Term R. 69; Simson v. 
Hart, 14 Johns. 63, 1 Johns. Ch. 93; Wain's 
Assignee v. Bank of North America, 8 Serg. 
& R. 70,— (though most of them have arisen 
in bankruptcy,) is, that courts of equity will 
set off distinct debts, where there has b-ieu 
a mutual credit, upon the principles of nat- 
ural justice, to avoid ch-cuity of suits, follow- 
ing the doctiiue of compensation of the civil 
law to a limited extent. 1 Poth. Obi. (by 
Evans) p. 365; 2 Poth. Obi. (by Evans) Ap- 
pend. 13, p. 98. That law went farther than 
ours, deeming the debts, suo jure, set-off or 
extiuguished pro tan to; whereas, om- law 
gives the party an election to set off, if he 
chooses to exercise it; but if he does not, the 
debt is left in full force, to be recovered m 
an adversary suit. 1 Poth. Obi. (by Evans) 
p. 365; 2 Poth. Obi. (by Evans) Append. 13, 
p. 98. Since the statutes of set-off of mutual 
debts and credits, courts of equity have gen- 
erally followed the course adopted in the con> 
struction of the statutes by com-ts of law; 
and have applied the doctrine to equitable 
debts (see Taylor v, Okey, 13 Yes. 180); 
thej' have rarely, if ever, broken in upon the 
decisions at law, unless some other equity 
intervened, which justified them in granting 
relief beyond the rules of law, such as has 
been already alluded to. And, on tbe other 
hand, courts of law sometimes set off equita- 
ble against legal debts, as in Bottomley v. 
Brooke, cited 1 Term R. 619. See Crosse v. 
Smith, 1 aiaule & S. 545. The American 
courts have generally adopted the same prin- 
ciples, as far as the statutes of set-off of the 
respective states have enabled them to act. 
See Caines v. Brisban, 13 Johns. 9, 10 Johns. 
396; Gordon y. Bowne, 2 Johns. 150; Ford v. 
Stuart, 19 Johns. 342; Carpenter v. Butter- 
field, 3 Johns. Cas. 145; Duncan v. Lyon, 3 
Johns. Ch. 351; Goodwin v. Cunningham, 12 
Mass. 193; Greene v. Hatch, 12 Mass. 195; 
Jones V. Witter, 13 Mass. 304; Johnson v. 
Bridge, 6 Cow. 093; McDonald v. Neilson, 2 
Cow. 139; Murray v. Williamson, 3 Bin. 135; 
Primer v. Kuhn, 1 Dall. [1 U.S.] 452. As, then, 
in the most favourable light, in which the ju- 
risdiction of courts of equity can be viewed, 
the mere existence of distinct debts without 
mutual credit did not give a right of set-off 
in equity (see 2 Evans, Poth. Obi. p. 98), 
it will be difficult to establish, that in a state 
not recognizing any set-offs by its own stat- 
utes, except of judgments and executions, a 
court of equity sitting here ought to assume 
a broader jurisdiction. I agree, that this 
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court lias a general equity jurisdiction; but 
it cannot go beyond the principles, whicli be- 
long to that jurisdiction. 

Let us consider, then, the circumstances, 
upon -which the interposition of the court is 
asked in the present case. In the first place 
it is said, that here there were mutual debts 
existing between Darling and Pond, and 
that an equity existed to have them set off 
against each other, which attached to the 
debts themselves, and travelled with them 
into wliosesoever hands they might come; 
and therefore it ought now to be asserted 
in favour of the assignee of Darling's debt 
against the assignee of Pond's debt, assum- 
ing both assignments to be bona fide. That 
the balance only after such deduction could 
be recovered by Pond; and nothing could be 
recovered by Darling, This is a very com- 
prehensive proposition; and it is very desira- 
ble to have had some authorities cited, which 
bear it out in its full extent. None, how- 
ever, have been cited at the bar; and the 
court is left to grapple with it without such 
assistance. My own researches have not 
enabled me to find a single case, in which, 
to such an extenl^ it is decided, or even in- 
timated; and unless the preceding view of 
tlie English decisions on this subject is er- 
roneous, none can be presumed to exist in 
England. For if a court of equity there 
would not set off debts, unless there was 
some mutual credit relative to them, arising 
from the course of dealing of the parties, it 
cannot be that any equity of set-off attaches 
to the debt itself. "Where a chose in action 
is assigned, it may be admitted, that the 
assignee takes it subject to all the equities 
existing between the original parties, as to 
that very chose in action, so assigned. But 
that is very different from admitting, that 
he takes subject to all equities subsisting be- 
tween the parties as to other debts or trans- 
actions. There is a wide distinction between 
the cases. An assignment of a chose in ac- 
tion conveys merely the rights, which the 
assignor then possesses to that thing. But 
such an assignment does not necessarily 
draw after it all other equities of an inde- 
pendent nature. Then, again, what is the 
right of set-off? By our law it is not a com- 
pensation, balancing debts pro- tanto, as in 
the civil law; but mere matter of defence. 
See 2 Evans, Poth, Obi. No. 13, p. 98. The 
party is not bound to make use of it He 
has his election; and if he does not assert it, 
his debt is not extinguished. It is a per- 
sonal privilege, and not an incident or ac- 
companiment of the debt. If a person assign 
a debt, he does not thereby assign any equi- 
ty he may have to set it off against the 
debtor. Set-offs can only be between the 
parties to the record, or those for whose ben- 
efit the suit is brought An assignee of a debt 
may set it off against a debt due by him- 
self to the plaintiff; but certainly not against 
a debt due from the assignor to the plaintiff; 
nor could the assignor himself, after such 



assignment, set it off against the plaintiff. 
The right of set-off, in short, does not depend 
upon the mutuality of debts in their origin, 
as an inherent quality attaching itself to- 
such debts, but upon the situation and rights 
of the parties, between whom it is sought to 
be enforced; and whether the suit be at law 
or in equity, there must be personal debts 
existing between them, and not merely be- 
tween either of them, and third persons. As^ 
has been very properly remarked at the bar, 
it is a privilege or right attaching to the 
remedy only; which in some states may be 
allowed by their laws, and in others, denied. 
But it touches not any obligation of eonti*act 
or vested right But it is said, that the 
right of set-off is an equity, which at all 
events the original debtor may assert against 
the assignor, and also against his assignee- 
of the debt, whether he has, or has not no- 
tice of its existence. If by an equity is 
meant a mere dictate of natural justice in a 
general sense, it is not worth while to dis- 
cuss it, because this court is not called upon 
to administer a system of mere universal 
principles. If by an equity is meant a right 
which a court of equity ought to enforce, it 
remains to be proved, that such an equity 
exists in the jurisprudence, which this court 
is called upon to administer. The English 
court of chancery has as yet laid down no 
such general rule. Where there are mutual 
debts subsisting, and there is either an im- 
plied or express agreement of stoppage pro 
tanto, or mutual credit, doubtless a court of 
equity would enforce it against the party 
himself, and against his assignee with notice; 
that it would enforce it against his assignee 
without notice is not so clear; and to say 
the least of it, would trench upon some of its 
known, doctrines, for the protection of bona 
fide purchasei-s. 

There are some American cases, in which 
a doctrine approaching to this extent has 
been entertained by courts of law; but, upon 
examination, they will be found to rest either 
upon the construction of local statutes, or 
upon local jurispradence. Stewart v. An- 
dei*son, 6 Cranch [10 TJ. S.] 203, belongs to' 
the former class. Eobinson v. Beall, 3 Yeates,. 
267, possibly belongs to the latter. No rea- 
sons are given for it; and it may have turn- 
ed upon the more general doctrine, or upon 
the settled construction of the statute of set- 
off of Pennsylvania. In Greene v. Hatch, 12 
Mass, 195, it was held, that judgments might 
be set off against each other notwithstanding 
an assignment, where the demands, on which 
the judgments were founded, were coeval, 
and the assignee had notice. But in Make- 
peace V. Coates, 8 Mass, 451, the same court 
refused to set-off judgments, where there was 
an assignment, made by an insolvent debtor, 
and the party, who sought to set off his judg- 
ment, had purchased' the demand after the 
insolvency, but before the assignment. And 
King V, Fowler, 16 Mass. 397, shows the ex- 
treme caution of the court in interfering In 



GREENE (Case No. 5,765). 



[10 Fed. Cas. page ll'.O] 



such cases. In Alsop v. Caines, 10 Jolins. 
396, the court thought, that eases of compli- 
cated trusts, where the debt sued for was 
assigned, and the nominal plaintiffs were al- 
leged to he trustees of a debtor of the de- 
fendant, were not fit subjects of set-olf at 
law, upon grounds, which it seems extremely 
diflScult to answer. That ease was re-ex- 
amined in 13 Johns. 9, and confirmed on a 
writ of error perhaps for different reasons. 
One of the judges in tlie court of errors stat- 
ed, that the assignee took the debt subject 
to all the equities between the original par- 
ties, of which the right of set-off was one; 
but this point was not relied on by the only 
other member of the court, who delivered an 
opinion. In O'Callaghan v. Sawyer, 5 Johns, 
lis, it was decided, that the holder of a note 
assigned, after it became due, took it subject 
to all equities, which existed against it be- 
tween the original parties, not only as to the 
note itself, but as to set-offs. And this de- 
cision has been followed in the bank of Ni- 
agara V. McCraeken, 18 Johns. 493, and B"'ord 
V. Stuart, 19 Johns. 342, and may be con- 
sidered as the settled law of that state, not 
only as to set-offs of debts, but of judgments 
against each other. See, also, Gould v. 
Chase, 16 Johns. 226; Henry t. Brown, 19 
Johns. 49. In the latter case the principle 
applies as well, where the judgments have 
been assigned, as where they remain in the 
original parties (Chamberlain v. Day, 3 Cow. 
3o3) ; but in neither case can a set-off be al- 
lowed of a debt due from the assignee, and 
not from tlie plaintiff on record (^'^heeler v. 
Raymond, 5 Cow. 231; Johnson v. Bredge, 6 
Cow. 093). 

These are the most material of the Ameri- 
can cases, which have fallen under my ob- 
servation; and they are open to some re- 
marks. In the first place, most of them pur- 
port to be founded upon local statutes, where 
the right of set-off in common law suits 
before judgment is provided for by statute, 
and the question was under what circum- 
stances that right should be allowed, or de- 
feated at law. In Rhode Island, no like stat- 
ute of set-off exists; and what might be very 
fit in order to carry into effect the legislative 
intention once expressed, may not be equally 
fit to be assumed, as mere matter of equity, 
independently of any such intention. In the 
next place, those cases, which are set-offs 
of judgments, proceed upon the general au- 
thority of courts of law in their discretion 
to set-off judgments, upon what such courts 
may deem an equity, (a jurisdiction, full of 
delicacy and daoiger in cases of complicated 
trusts and assignments, as the cases suffi- 
ciently instruct us)i where there is no stat- 
ute to regulate it In Rhode Island, there 
is a statute, which limits such set-offs to 
cases, where the parties are reversed, and 
sue in the same right and capacity. There 
is no pretence to say, that in Rhode Island 
an assigned judgment of a third person 
against the plaintiff could be set off in favour 



of the defendant, who had purchased it, 
against the plaintiff's own judgment. The 
parties in such case would not be reversed. 
There being then no statute of set-off of 
mutual demands generally in Rhode Island, 
no right of set-off can arise at law between 
the parties themselves, as to such demands, 
which ought to be protected by courts of 
equity, and upheld against subsequent as- 
signments. If such right exists in equity, it 
is because courts of equity have created it, 
independently of law. I have endeavoured 
to show, that such a right has not yet been 
recognized in equity from the mere existence 
of mutual debts, even in regard to the par- 
ties themselves. But if it were otherwise, 
it would present quite a different considera- 
tion, w^here a debt had been assigned bona 
fide before suit. In such a case, if the as- 
signee had no notice of any existing counter 
demand, where is the equity of giving it ef- 
fect against him? It would in Rhode Island 
be quite a different thing, where the debt 
was assigned after both the judgments were 
rendered; for then the rule of the American 
cases might bear upon the question with far 
more force, I do not say with how conclusive 
a force. It would then be a case, where a 
court of equity would be called upon to en- 
force a legal right of set-off against an as- 
signment, which would interrupt it. 

In tliis view of the matter it is, in my judg- 
ment, most material to disprove, that the as- 
signment to Wheaton was bona fide. And, 
indeed, if an assignment was bona fide made 
to any other of the assignees, through whom 
he claims, he seems entitled to the full pro- 
tection of their title. The presumption of 
bona fides is certainly strong, from the 
award of Judge Martin. It is asserted in 
Jenks's answer, and he also maintains, that 
the assignment to himself was bona fide, 
and for a valuable consideration. Upon both 
of these points, much testimony has been 
inti'oduced by the parties, some of which 
is quite loose and unsatisfactory, and of 
doubtful character. It is questionable, 
whether Darling's testimony is competent; 
but it is unnecessary to decide that, as it is 
completely demolished by the opposing evi- 
dence, so far as it constitutes a ground of 
reliance for the plaintiff. I do not say, that 
there are no circumstances of suspicion at- 
tached by the evidence to the title of Whea- 
ton and Jenks; but taking the clear denial 
of the answer with the corroborative proofs, 
the weight of the evidence is strong in fa- 
vour of the bona fides of the title, and pur- 
chase of both. It is so strong, that a court of 
equity would not be at liberty upon its own 
principles to decree otherwise; or at least, sit- 
ting in equity, I should feel it my duty to ab- 
stain from such a decree. It must be taken, 
therefore, that the title and purchase of 
Wheaton and Jenks stand both unimpeached, 
and unimpeachable. 

But if this difficulty were not absolutely in- 
superable, there are some others, which lie in 



£10 Fed. Cas. page 1151] 



(Case No. 5,766) GREENE 



the way of the relief sought, of no inconsid- 
erable magnitude. In the first place, it is by 
no means clear, that the plaintiff has made 
■out any title hy assignment from Pond of 
the very debt, -which he seeks to set off. That 
debt is not the judgment of Pond, for that 
has been discharged; and, as a matter of set- 
off under the Rhode Island statute by way 
-of judgment, it is gone. The notes now set 
Tip as a set-off grew out of that judgment, but 
they cannot be now set off, as a remaining 
part Of that judgment. They are to be set 
off, if at all, as debts in pais by simple con- 
tract. The plaintiff's title and property in the 
notes are expressly put in issue by the an- 
swer, and it is denied, that they constitute a 
good subsisting debt even against Darling. 
Now, there is some doud thrown over the 
original validity of the debt, on which the 
judgment against Darling was founded, 
which ought to have been removed, since it 
goes to the veiy gist of the argument, on 
which the plaintiff rests his claim for relief; 
I mean, the existence of mutual debts be- 
tween Pond and Darling. And then, again, 
there is no proof, that these notes have been 
transferred by Pond to the plaintiff bona fide, 
and for a valuable consideration. If he holds 
them merely in trust for Pond, he is not en- 
titled to maintain them as a set-off to his 
own debt. See Gilman v. Van Slych, 7 Cow. 
469; Satterlee v. Ten Eyck, 7 Cow. 408. For 
assuming, that where there is a separate debt, 
secured by a joint bond as security, upon eq- 
uitable considerations a creditor, who has 
such joint security, cannot resoit to it without 
allowing a separate debt, which the debtor 
has against him to be deducted, where there 
has been mutual credit (Ex parte Hanson, 18 
Yes. 232), still that is to be done upon appli- 
cation by the debtor, and not by the surety 
without his assent, or at least without his be- 
ing made a party. If this difficulty were 
overcome, still there is the fact that the debt 
was assigned by Pond to the plaintiff, after 
the judgment and bond were < assigned to 
jenks, and with full notice of all the facts. 
The bill does not pretend to assert the con- 
trary; and the assignment to Wheaton is ap- 
parent both upon the face of the judgment 
and bond. Now, if the assignments to "Whea- 
ton and Jenks were bona fide, it would be 
hard to say, that their equity to satisfaction 
should be defeated by a subsequent purchase 
by the plaintiff of a debt of Darling's, with 
full notice of such equity, under circumstan- 
ces like the present. I have said, that diffi- 
culties would exist, even if the assignments 
to Wheaton and Jenks were not bona fide, 
and the reason is, that they may protect them- 
selves against the set-off by establishing any 
bona fide assignment in those, under whom 
they claim. They claim through Henry Thay- 
er and John Thayer. There is no pretence to 
say, that Henry Thayer is not a bona fide as- 
signee; and if John Thayer be not, upon the 
evidence in the case, it would seem to be a 
matter wholly between him and Henry Thay- 



er, with which Darling had nothing to do. 
If there be any infirmity in the title of John 
Thayer, it is an infirmity, which does not 
make the whole transaction void; but only 
voidable, if the proper parties contest it. Be 
this as it may, the bill is not adapted to reach 
such a case. It does not make either of the 
Thayers parties; and the answer, setting up 
their title and the mesne conveyances to 
Wheaton, asserts it to be bona fide. It is not 
established in evidence to be otherwise. And 
under a bill, framed like the present, it is im- 
possible to set aside their title. They would 
be indispensable parties, as having rights, 
which might be vitally affected. 

There is another difficulty, which has been 
suggested by one of Qie counsel for the plain- 
tiff, and which is entitled to great weight. If. 
the assignments were all fraudulent or void, 
then Darling continued the real owner of the 
debt up to the time, when he discharged it in 
Slay, 1825, and consequently, if the judgment 
was discharged, it constituted a good defence 
at law to a suit on the prison bond, which 
was for the security of it. The defence 
should then have been made at law; and the 
bill assigns no reason, why it was not made. 
If a party, by his own gross laches, omits to 
make a defence at law, which he was compe- 
tent to make, courts of equity are not in the 
habit of relieving him from the judgment ob- 
tained against him by his own negligence. 
Upon the whole, my judgment is, that the bill 
ought to be dismissed, and the injunction dis- 
solved. Judgment accordingly. 



Case "No. 6,766. 

GREENE V. JAMES. 

[2 Curt. 187.] 1 

•Circuit Court, D. Rhode Island. Nov. Term, 
1854. 

OONSTITUTIONAi LAW— INTOXICATING LlQUOKS— 

Seizure. 

The act of the legislature of Rhode Island, 
passed at the January session, 1853, entitled "An 
act for the more effectual suppression of drink- 
ing-houses and tippling shops" [Laws R. 1. 1851- 
53. p. 948], SO far as it authorizes a seizure of 
property, is in conflict with the constitution of 
the state, because it does not provide for notice 
to the owner, by due legal means, of the nature 
and cause of the accusation, nor for a trial of 
the question, whether the liquors seized were 
held for sale in violation of law. 

[Cited in Mitchell v. Lippincott, Case No. 
9,665.] 

[Cited in Dunn v. Burleigh, 62 Me. 30.] 

[See note at end of case.] 

At law. 

aii'. Ames, for plaintiff. 
Jenckes & Payne, contra. 

Before CURTIS, Circuit Justice, and PIT- 
SIAN, District Judge. 

CURTIS, Circuit Justice. This is an ac- 
tion of replevin, brought by r^''illiam H. 



1 [Reported by^ Hon. B. R. Curtis, Circuit 
Justice.] 
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Greene] a citizen of the state of New York, 
against [Samuel James] a citizen of the state 
of Rliode Island, for a quantity of wine and 
spirits, alleged to be the property of the 
plaintiff, of the value of seven hundred and 
fifty dollars, and to have been imlawfully 
taken and detained by the defendant. The 
defendant does not traverse the allegation of 
property in the plaintiff, but avows the tak- 
ing by Daniel Wightman, a deputy sheriff of 
the county of Providence, under whom the 
defendant makes cognizance as bailiff; and 
this taking and detention are alleged to have 
been under and by virtue of certain war- 
rants, which, together with the proceedings 
whereon the wai'rants rested, are set out in 
the plea. These proceedings were had and 
warrants issued under an act passed at the 
session of the legislature of Rhode Island, 
held in January, 1853, entitled "An act for 
the more effectual suppression of drinking- 
houses and tippling shops." The plaintiff 
demurred to this avowry, and the deminr- 
rer being joined, it is insisted that so much 
of this act as touches the proceedings in ques- 
tion, is in conflict with the constitution of 
Rhode Island, and is therefore inoperative. 

It appears by the avowry that a complaint 
on oath was made by the marshal of the 
city of Providence, on the 21st day of June, 
1854, to the court of magistrates of that city, 
alleging that one John Reefe did keep or suf- 
fer to be kept on his premises, or possession, 
or under his charge, in certain described 
rooms, in the city of Providence, for sale 
within that city, strong or malt liquors, in 
violation of the act above mentioned. Up- 
on this complaint a warrant issued against 
Reefe, personally, he was arrested, tried, con- 
victed, and fined, and appealed to the court 
of common pleas. 

On the 22d day of June, three legal vot- 
ers of the city of Providence made another 
complaint before the same court of magis- 
trates, in which they allege, that they have 
reason to believe, and do believe, that in 
certain described premises, which appear 
from the description to be the same which 
were described in the complaint against 
Reefe, strong or malt liquors, in packages, 
tbe description and marks of which are giv- 
en, ai-e held for sale by John Reefe, contrary 
to the act above mentioned, and that a war- 
rant has already issued against him. 

Another similar complaint appears to have 
been made on the same day, but it is not 
necessary In this case to distinguish be- 
tween them. Warrants were issued upon 
these complaints, and the taking and deten- 
tion on these warrants, are the taking and 
detention alleged in the writ. The question 
is, if they wei'e lawful or unlawful; and this 
depends on the other question, whether 
those provisions of the act of January, 1853, 
which authorize proceedings to arrest and 
forfeit such property, are, or are not in con- 
flict with the constitution of the state. 
I am spared the necessity af going at large 



into reasoning on this question, by the de- 
cision heretofore made by the supreme court 
of Rhode Island. They have decided that 
inasmuch as this act does not provide for 
any trial of the question whether tbe liq- 
uors seized were held for sale in violation 
of law, and the owner of the property is 
not informed in due com-se of law, of the 
nature and cause of the accusation, by rea- 
son of which a forfeiture is sought, the pro- 
ceeding against the propei-ty is unlawful. 
Under the 34th section of the judiciary act 
(1 Stat. 92), this case is to be decided ac- 
cording to the law of the state of Rhode 
Island. It belongs to the highest judicial 
tribunal of the state to intei-pret its constitu- 
tion, and declare how far, and in what re- 
spects, any act of the legislature is in con- 
flict therewith, and therefore inoperative. 
Webster v. Cooper, 14 How. [55 U. S.] 488. 

Being satisfied, that in this instance, tiie 
highest com:t of Rhode Island has placed a 
consti'uction upon the constitution and this 
act, so far as it respects proceedings against 
the property, which is in accordance with 
the law of the state, and I ought to add, 
fully concurring therein, and in the reasons^ 
on which it is rested by them, I am of opin- 
ion the plaintiff is entitled to judgment on 
the demuii'er. 

[NOTE. In Greene v. Briggs, Case No. 5,- 
TCtt, a similar act was held unconstitutionaU 
because the law authorized a complaint aRaiust 
no person in particular, and did not require a 
recital of the substantive facts necessary to 
constitute the offense. Such a proeeediuR the- 
court said was not "due process of law."] 



Case ISTo. 5,767. 

GREENE V. KLINGLER. 

[10 Cent. Law J. 47.] i 

Circuit Court, W. D. Texas. Oct. 13, 1879. 

Removal of Causes. 

1. Under the statutes of Texas, when the ten- 
ants call in the landlord or real owner, and he 
makes himself a party, being thus the real de- 
fendant, he has the right, under the act of con- 
gress of March 3, 1875 [18 Stat. 470], if he be a 
citizen of a state other than that of the plaintiff, 
to remove the cause to the proper United State* 
court on complying with the law, the controversy 
being regarded as one wholly between him and 
the plaintiff. 

[See note at end of case.] 

2. And such application is in time if made on 
the day after he becomes a defendant, though 
this be not the first term to which the suit waa 
brought, provided the cause had not been previ- 
ously at issue or ready for trial. 

3. The application of the landlord to be made 
a party defendant, and his subsequent applica- 
tion to remove the cause to the United States 
circuit court, beirg both made in open court in 
the state court, and both being resisted and 
passed upon by the state court, and made the 
subject of bills of exceptions by the plaintiff, the 
matters raised by such application and passed 
upon by the state court and reserved by the plain- 
t& cannot be inquired into in the federal court 



1 [Reprinted by permission.] 
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upon a mere motion to remand the cause, based 
alone upon the matters contained in the tran- 
script sent from the state court 

Motion to remand. 

John Ireland, for the motion. 
Hancock, "West & North, contra. 

DUVAL, District Judge. The above enti- 
tled and numbered causes Tvere removed 
from the district court of Gomal county, 
state of Texas, and filed in this court on the 
16tb day of June, 1878. They are ordinary 
actions of trespass to try title commenced on 
the 21st day of June, 1878. On the 18th of 
September, 1878, they were continued as up- 
on the affidavits of defendants. On the 19th 
of September the defendants answered, set- 
ting up a general demurrer, the plea of not 
guilty, the statute of limitations of three 
and five years, and adverse possession in 
good faith for more than one year, with val- 
uable improvements, etc. On the 21st of 
January, 1879, the defendants filed their mo- 
tion to require M. O. Hamilton to defend the 
case as their landlord, and on the same day 
ai. C. Hamilton himself moved for leave to 
appear in said cause, as landlord of defend- 
ants, and defend the same. This was resist- 
ed by the plaintiff, but after hearing the ar- 
gument the court on the 22d day of January, 
1879, allowed M. G. Hamilton to become a 
pariy defendant as landlord, and he there- 
upon entered his appearance as landlord of 
defendants, pleading the general issue and 
adopting as his own the pleading of said de- 
fendants. On the same day SI. O. Hamilton 
filed his petition alleging himself to be a citi- 
j:en of the state of New York, and praying 
to remove the cause into the circuit com't of 
the United States for the Western district of 
Texas, holden at the city of Austin, at the 
same time offering the necessary bond, etc. 
This motion to remove was also resisted by 
the plaintiff, but it was allowed by the com-t, 
and an order to that effect made on the 23d 
of January, 1879. To the action of the 
state court allowing Hamilton to become a 
party as landlord, and to remove the case 
into this court, the plaintiff duly filed bills 
of exceptions, etc. These are the material 
facts as shown by the transcripts of the 
record filed in this court. 

The plaintiff now moves this court to re- 
mand these cases to the district court of 
Comal county on two grounds: (1) Because, 
as he alleges, there is no act of congress of 
the United States, giving to this court juris- 
diction over said causes; and (2) because the 
motion to remove to this court came too late. 
I presume that this application for removal 
was made on the part of Hamilton under the 
-second section of the act of congress of 
aiarch 3d, 1875, entitled "An act to deter- 
mine the jurisdiction of the circuit courts of 
the United States, and to regulate the re- 
moval of causes from state courts, and for 
other purposes." This section provides, 
IOfed.oas.— 73 



among other things, that "any suit of a civil 
nature at law or in equity," involving over 
§500 in which there shall be a controversy 
between citizens of different states, may be 
removed from a state court to the proper 
circuit court of the United States by either 
party. As respecting the time in which the 
removal must be applied for, the provision is 
that the petition therefor must be filed in 
the state courts "before or at the term at 
which the cause could be first tried, and be- 
fore the trial thereof." It seems to me that 
under the Texas statute providing. a mode 
of ti-ying title to land, there can be no doubt 
that Hamilton, as the landlord of the tenant 
had the right to come in and defend the suit 
The fifth section of the statute referred to 
provides that, "when a tenant is sued for the 
lands of which he is in possession, the real 
owner, or his agent or attorney, may enter 
himself on the proceedings as the defendant 
in the suit, and shall be entitled to make 
such defense as if he had been the original 
defendant in the action." Under this pro- 
vision Hamilton had the absolute right as 
landlord of the tenant sued, to make himself 
the defendant, and having done so, he be- 
came vii-tually the sole defendant, and en- 
titled to make any defense that he could have 
done had he been the original defendant 
The controversy then became one wholly be- 
tween himself and the plaintiff. The ten- 
ants who had been sued were thereafter 
merely nominal parties; they became, in 
fact, dormant parties, whose appearance or 
"existence was no longer necessary in the 
further progress of the litigation. Under 
these circumstances, it seems to me that the 
mere fact of their being citizens of the state 
of Texas ought not to defeat the right of 
Hamilton to a removal. Whether Hamil- 
ton was, in fact, the landlord of the defend- 
ants originally sued, is not shown by the 
transcript of the record, and cannot be in- 
quired into or determined upon this motion 
to remand. And the action of the district 
court of Comal county on this subject can not 
be revised by this court It is not denied 
that Hamilton is a citizen of the state of 
New York, and such, at present, must be re- 
garded as his status. It is well established 
by repeated decisions of the supreme court 
of the United States that in controversies 
respecthig real property in a state, the laws 
of such state and decisions of her highest 
court are rules of decision for this court 
Construing, therefore, the Texas statute 
which gives to landlords the absolute and un- 
qualified right to make themselves parties 
defendant in actions of trespass to try titie, 
in connection with the act' of congress of 
March 3d, 1875, my conclusion is that these 
cases have been properly removed, and this- 
court has jurisdiction over them as being a 
controversy between citizens of different 
states, provided it was removed in proper 
time. The transcript of the record shows 
that at the first term of the Comal district 
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court, after the institution of the suit, viz., 
on the ISth of September, 1878, it was contin- 
ued on an affidavit of defendants, and on the 
same day, during the same term, the defend- 
ants filed their answer. The case was, there- 
fore, not at issue until after the continuance 
was entered, and under the laws and prac- 
tice of the state of Texas was not subject to 
be tried upon its merits until the next suc- 
ceeding term thereafter, that was the term 
at which Hamilton moved for the removal, 
and I think he was in time, even so far as 
the case could be first tried as between the 
plaintiffs and original defendants. Be this 
as it may, when Hamilton entered his ap- 
pearance as landlord, and moved for the re- 
moval of the case, it was certainly the first 
term at which the cause could be tried as to 
him. He made the motion for removal on 
the next day after he was made the party 
defendant, and it was allowed by the state 
court. This was the earliest moment at 
which he could have made the application, 
and the law cannot be properly construed to 
require any greater diligence on his part 
In my opinion the court has jurisdiction over 
these eases, so far as appeal's upon this mo- 
tion and the transcript of the record. The 
motion to remove is therefore overruled. 

[NOTE, This case was then heard at Octo- 
ber term, 1880, by Woods, Circuit Judge, who 
also denied the motion to remand, but afterwards 
suggested a reargument, which took place at 
I-'ebvuary term, 1882, before Pardee, Circuit 
•Tndge, who also denied the motion in a case re- 
ported in 10 Fed. 689, He followed the case of 
Barney v. Lratham, 103 U. S. 205, which had 
been decided since the argument before Judge 
Woods, and where it was held that, where thftrf^ 
is a controversy wholly between citizens of dif- 
ferent states which can be fully detennined as 
between them, such a removal is proper, upon 
one or more of the plaintiffs or defendants com- 
plying with the requirements of the statute.] 
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Case ISTo. 5,768. 

GREENE V. SISSON et al. 
[2 Curt. 171.] 1 

Circuit Court, D. Rhode Island, Nov. Term, 

1854. 

Assignment for Bexefit of CuEniTons — Pro- 

CEDUliE. 

Where the amount of a trust fund for credit- 
ors is not fixed, and it is necessary to take an 
account to fix it, all the cestuis que trust must 
be made parties, either as plaintiffs or defend- 
ants; and the act of congress of February 28, 
1839 (5 Stat. 321), does not enable the court to 
proceed without them, to make a decree distrib- 
uting parts of the fund to those who are en- 
titled to them in severalty. 

[Cited in Florence Sewing Mach. Co. v. Sin- 
ger Manuf'g Co., Case No. 4,884; Cooking- 
ham V. Ferguson, Id. 3,182.] 

[Cited in Cassidy v. Shimmin, 122 Mass. 410.] 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



This was a suit in equity [by Richard 
Greene, trustee, against David Sisson and 
others]. The bill stated that a mortgage 
was made by Benjamin Cozzens to Earl P. 
Mason to secure the payment by the former 
to the latter, of the sum bf forty thousand 
dollars, and also to indemnify Mason against 
certain liabilities, the nature of which ap- 
pear by the following contract which was 
made part of the bill: "It is agreed by and 
between Benjamin Cozzens of Providence, 
James Read and Christopher C. Chadwick, 
composing the firm of Read & Chadwick, of 
Boston, Henry W. Hubbell, John C, Thatch- 
er, and William Brenton Greene, composing 
the firm of Hubbell, Thatcher and Greene, of 
New York, Henry Marchant, of Providence, 
and Earl P, Mason, of said Providence, as 
follows: The said Read & Chadwick agree 
to deliver to the said Cozzens, printing cloths 
to be by him printed, the property in which 
cloths is not to vest in said Cozzens till they 
are finished, but the quantity of cloths which 
the said Read & Chadwick are to deliver to 
said Cozzens as aforesaid, and the prices 
thereof and mode of payment for the same, 
are to be as the said Cozzens and the said 
Read & Chadwick may hereafter agree. 
And the said Hubbell, Thatcher & Greene 
agree to deliver to said Cozzens printing 
cloths to be by him printed, the property in 
which cloths is not to vest in said Cozzens 
till they are finished, but the quantity of 
cloths the said Hubbell, Thatcher & Greene 
are to deliver to the said Cozzens as afore- 
said, and the prices and modes of payment 
for the same .are to be as the said Cozzens 
and the said Hubbell, Thatcher & Greene 
may hereafter agree. And the said Henry 
Marchant agrees to deliver to said Cozzens, 
printing cloths to be by him printed, the 
property in which cloths is not to vest in said 
Cozzens, till they are finished, but the quanti- 
ty of cloths which the said Marchant is to de- 
liver to said Cozzens as aforesaid, and tlie 
prices and modes of payment for the same 
are to be as the said Cozzens and the said 
Marchant may hereafter agree. And the 
said Cozzens agi'ees with the said Read & 
Chadwick, Avith the said Hubbell, Thatcher 
and Greene, and with the said Henry Jlav- 
chant, respectively to pay them for the cloths 
wiiich they shall respectively deliver to him 
as aforesaid, to be printed at the prices, and 
at the times, and in the mode to be hereafter 
agreed upon between the said Cozzens, and 
the said Read & Chadwick, Hubbell, Thatch- 
er & Greene, and Henry Marchant respec- 
tively. And tlie said Eaid P. Jlason guar- 
antees to the said Read & Chadwick, Hub- 
bell, Thatcher & Greene, and Henry jMar- 
ebant, the payment to them respectively of 
all debts to become due to them from said' 
Cozzens, on account of said clotlis, and the 
performance by ^aid Cozzens of all his agi'ee- 
ments with them respectively in relation to 
I said clotlis, subject to the limitations, rt- 
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stuictions, and conditions, hereinafter con- 
tained. And -whereas tlie said Cozzens has 
by deed of mortgage hearing date the 2Gth 
day of Ja?iuary, A. D. 1846, conveyed to the 
said Slason the 'Cozzens Mill,' so called, sit- 
uated in East Greenwich, in the county of 
Kent, conditioned for the payment by the 
said Cozzens to the ssaid Mason of fom* prom- 
issory notes for ten thousand dollars each, 
the first payable two years after the date 
thereof, the second payable ttoee years after 
the date thereof, the third paj'able four years 
after the date thereof, and the fom'th pay- 
able five years after the date thereof, all 
four of said notes bearing date on the said 
26th day of January, A. D. 1816, and bear- 
ing interest payable quarterly from the 
date thereof; and one note for five hun- 
dred dollars payable two years after the 
date 'thereof, which is on the said 26th 
day of January, A. D. 1846; and also condi- 
tioned that the said Cozzens shall well and 
truly indejnnify and save harmless the said 
Mason from all futiu'e liabilities as guaran- 
tor for said Cozzens. now it is hereby agreed 
by and between all the parties hereto, that 
all the property conveyed by the said deed of 
mortgage to the said Mason, and the pro- 
ceeds thereof, should the said Mason sell the 
same, shall be by him held and applied; 
First, to the payment of the several promis- 
sory notes, principal and interest, mentioned 
in the conditions of said mortgage, and the 
expenses of sale and aU other expenses in- 
cmTcd and to be incm'red; secondly, to in- 
demnify and save harmless himself, the said 
Mason, fi*om all liability to which he may be 
subjected by reason of his guaranty for said 
Cozzens under this indentui'e, and from no 
otiier liability for said Cozzens. And the 
said Read & Chadwick, the said Hubbell, 
Thatcher & Greene, and the said Heniy Mar- 
chant, respectively agree to and w'ith the said 
Mason, that in case the surplus of said prop- 
erty conveyed to him by the said Cozzens by 
the deed of mortgage aforesaid, or the pro- 
ceeds tliereof actually received by him over 
and above the amount of said promissory 
notes in the condition of said mortgage men- 
tioned, principal and interest, and the ex- 
penses of sale and all other expenses in- 
curred, and to be incmTed by the said Ma- 
son, should be insufficient to indemnify him 
against his liabilities, as guarantor for the 
said Cozzens under this indenture, the said 
Read & Chadwick, the said HubbeU, Thatch- 
er & Greene, and the said Henry Marchant, 
respectively agree to accept from the said 
Mason, such surplus proceeds actually re- 
ceived and legally held by him in discharge 
of his liability as guarantor for said Cozzens, 
hereby meaning to exonerate the said Mrsou 
from all personal liability other than as the 
holder of the sm'plus aforesaid. And it is the 
understanding and agreement of all the par- 
ties hereto that the guaranty of said Ma£,on 
imder this indenture, shall stand and be per- 



formed to the respective firms and parties in 
whose favor said guaranty is made, in tlio 
following proportions of the said sm-plus 
property, namely, to the said firm of Hub- 
beU, Thatcher & Greene one half,— to the said 
firm of Read & Chadwick one fourth,— and 
to the said Henry Marchant one fourth of 
said sm-plus; and if either of the said firms, 
or tlie said Marchant shall sell to said Coz- 
zens printing cloths to an amoimt greater 
than the proportion of such surplus, to which 
said fii-m or said Marchant is entitled as 
herein before stated, the said firm or the 
said Marchant who shaU so sell to said Coz- 
zens, shall have no claim upon said Mason or 
upon said sm-plus for such excess. And it is 
hereby further covenanted and agreed by the 
said Earl P. Mason with the said Read & 
Cliadwick, Hubbell, Thatcher & Greene, and 
Henry Marchant, that he will upon request, 
at any time after default made by the said 
Benjamin Cozzens In making payment to 
them, or either of them, for cloths furnished 
under his contract with them, assign to 
them, or either of them, to hold in the pro- 
portions in the contract before named, the 
mortgage so as aforesaid made to him, and 
all his rights under the same and all his 
claims against the said Cozzens therein men- 
tioned and secured, provided they shall first 
pay to him all the sums of money due him 
from said Cozzens ■which are secured by said 
mortgage, including all the costs, charges, or 
expenses thei'ein secured. In witness where- 
of all the parties aforesaid have hereunto set 
their hands and seals this 26th day of Janu- 
ary in the year of our Lord one thousand 
eight hundred and forty-six. (Signed) Ben- 
jamin Cozzens. (L. S.) James Read. (L. S.) 
Chris. 0. Chadwick. (L. S.) Henry W. Hub- 
bell. (L. S.) John C. Thatcher. (L. S.) 
Wm. Brenton Greene. (L. S.) Henry Mar- 
chant (L. S.) Earl P. Mason. (L. S.) The 
said Earl P. aiason agrees that any cloths 
which were delivered by either of tlie with- 
in-named parties to the said Cozzens, for 
printing, before tlie execution of this con- 
tract were intended to be embraced within 
it, and I hereby guarantee the payment of 
the same upon the same terms and conditions 
as hereintofore expressed. Earl P. Mason. 
(L. S.) And I assent to the same. Benj. 
Cozzens. (L. S.)" The complainant claims 
to be the assignee of Hubbell, Thatcher & 
Greene's rights under this contract, and he 
avers that the respondents, being Mason's 
assignees, have gone into nossession of the 
mortgaged premises, and taken the rents and 
profits; and prays that on payment by him 
of what may be due of the debt to Mason, 
after deducting the rents and profits, he may 
have an assignment of the mortgage inter? st 
from tlie defendants. The bill was demurred 
to, 

Tillinghast & Jiradley, for complainant 
Mr. Jenckes, contra. 
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CURTIS, Circuit Justice. It is certainly 
a general rule that persons having distinct 
interests in the same secmity, either jointly 
or in succession, must unite in a bill to en- 
force thoir rights, or if some refuse, they 
must be joined as defendants. Stoiy, Eq. I'l. 
272. But it is argued that there is an excep- 
tion to this rule, when the trust fund is fixed, 
and each cestui que trust is entitled to an 
aliquot share. This may be, but the excep- 
tion does not apply to this case, because the 
bill seeks for an account, and the trust fund 
is not fixed, but depends on the result of 
that account. Talk y. Lord Clinton, 12 Ves. 
48; Norrish v. Marshall, 5 Madd, 475; Ho- 
bart V. Abbot, 2 P. "Wms. 643; Wilson v. 
City Bank [Case No. 17,797]; Lenaghan t. 
Smith, 2 Phil. Ch. 301; Wyllie v, Ellice, 6 
Hare, 510. 

It was furtlier argued, tliat the last clause 
in this contract gives to either of the cestuis 
que trust a right to call for this conveyance, 
in order to hold the property for his own 
benefit, and also for the benefit of the oth- 
ers, and as their trustee. I do not think 
this is the meaning of the conti-act. It was 
contingent whether Sir, Cozzens would be 
in default in his payments or not; and he 
might be in default to one only, or to all. 
To meet this contingency, the agreement is 
to convey to them, or either of them; that 
is, to them if all shaU have become intei-est- 
ed; to either of them if only one shall be in- 
terested. Besides, if the agreement was to 
be construed as the plaintiff insists, I should 
hesitate to say that an assignee succeeded to 
the right of IlubbeU & Co., to stand as trus- 
tee for the others. This must be deemed to 
involve a personal confidence which cannot 
be delegated by them. 

It was argued that the act of congi-ess of 
February 2S, 1839 (5 Stat 321), has enabled 
the court to proceed without these parties, 
because they are out of the jurisdiction. 
But, as was said by the supreme court in 
Hagan v. Walker, 14 How. [55 U. S.] 36, the 
com't cannot proceed to take an account in 
the absence of a necessary party, though he 
is out of the jurisdiction. And Mr. Justice 
Story acted on this principle in Wilson v. 
City Bank [supra], and dismissed the bill. 
There were other objections to the bill in 
that case, which could have been removed 
by amendments; and as counsel, I offer to 
make them; but the comt was of opinion 
that the case could not proceed without mak- 
ing Williams a party. See Shields v. Bar- 
row, 17 How. [58 U. S.] 130. If the com- 
plainant can ti'uly aver by way of amend- 
ment of the b"ill, that the other cestuis que 
trust have no interest, or that their interests 
have passed to the defendants, as was sug- 
gested at the bar, I am of opinion this would 
remove the objection. 
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Case 'No. 5,769. 

In re GREENBBAUil et al. 

[1 Chi. Law J. 599.] 

District Court, N. D. Illinois. ]May 25, 1S7S. 

Baxkkuptcy — Composition with Creditous — 

Schedule of Debts. 
[1. In accepting a composition of creditors all 
the court requires is to he satisfied that the cred- 
itors have been fully and honestly advised of the 
true condition of the debtor's affairs, so that tho 
creditors have acted intelligently and uuder- 
standingly in full view of the facts, and with a 
knowledge of their own rights in the premises.] 

[2. The whole question of whether the composi- 
tion should be accepted is relegated under the 
law to the necessary quorum of creditors, and if 
it appears that they acted intelligently and with- 
out undue influence, the court should coutirm 
their action, unless subsequent disclosures are 
made, which it may be fairly presiimed would, 
if known, have caused the creditors to act dif- 
ferently.] 

[3. It seems that, where the requisite majority 
of creditors agree to a composition, the mere 
fact that some of that majority signed in a rep- 
resentative capacity, as assignees in bankruptcy, 
administrators, etc., is not a valid objection to 
the composition; for, as the receipts of adminis- 
trators and assignees are sufficient, and if they 
sign for indebtedness due their estates without 
authority they become personally liable, it would 
seem that, in the absence of evidence, tlie court 
would presume them to be personally liable if 
they signed the composition without sufficient au- 
thority.] 

[4. A bankrupt is not bound to schedule among 
his debts a contingent liability as a stockholder 
in a savings bank which has failed, when it does 
not appear that the bank will not pay in full, and 
there has been no judicial determination that the 
liability exists.] 

[5. The fact that a bankrupt has failed to 
schedule all of his debts is not an insuperable 
obstacle to the confirmation of a composition, 
for he will only be discharged from the debts 
which have been scheduled, remaining personally 
liable for those which have been omitted.] 

[In bankruptcy. On objections to the con- 
firmation of composition proceedings in the 
matter of Henry Greenebaum, Elias Greene- 
baum, and David S. Greenebaum, bank- 
rupts.] 

Adolph Moses and Rosenthal & Pence, for 
bankrupts. 

Fuller & Smith and E, A. Storrs, for ob- 
jecting creditors. 

BL0D6ETT, District Judge. I announced 
that I would dispose of the objections to the 
confirmation of the composition in re Greene- 
baum Brothers this morning. I regret that 
I have not had more time to investigate this 
ease, although so far as I have gone I am sat- 
isfied that investigation would only strength- 
en the conviction and the conclusion to which 
I have arrived. The case has been made 
quite voluminous, and to some extent com- 
plicated, by the acts of the parties opposing 
the composition. Yery voluminous deposi- 
tions have been taken, and I have been ob- 
liged to read those, as far as possible, in 
fragments, here and there, getting at the- 
substance of what had been eliminated by 
the depositions, and tliink that I px-etty fully 
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Tindei-stand all the questions of fact that have 
been made in the case- 
In tlie month of Decemher last, the firm 
of Henry Greenehaum & Co., consisting of 
Henry Greenebanm, Ellas Greenehaum and 
David S. Greenehaum, filed their voluntary 
petition in bankruptcy in this court, and sub- 
sequently were duly adjudged bankrupts. In 
the month of February last, the bankrupts 
filed their petition, asking that a meeting of 
their creditors be called to consider proposi- 
tions for compositions. The meeting was du- 
ly called to be held before H. N. Hibbard, 
Esq., one of the registers of this court, on 
the 8th day of March, 1878. This meeting 
was quite largely attended, the bankrupts 
being present. As, however, the affairs of 
the bankrupts were complicated, and the cred- 
itors numerous, many residing in Europe, 
the meeting appointed a committee of cred- 
itors to examine the books and affairs of the 
bankrupts, and adjourned to the 28th day 
of Starch last, at wliich time it was expected 
the committee would report. In the interval 
between the first and the adjourned meetings 
the bankrupts Henlry and Elias were ex- 
amined at great length, under oath, by attor- 
neys I'epresenting creditors, and a very care- 
ful examination of their books and papers 
made by an expert accountant employed in 
behalf of creditors. At the adjourned meet- 
ing the committee reported the result of their 
examination, so far as the same had gone, 
and asked for a further adjournment, but the 
meeting, by a large vote, refused to adjourn 
for further examination, and proceeded to act 
on the propositions for composition. The 
bankrupts, however, offered themselves for 
examination, and in accordance with such 
offer, Mr. H. G. was examined in reference 
to his conveyances just prior to the failure. 
It appeared that the bankrupts had been, for 
quite a number of years past, engaged in 
business in the city of Chicago, as bankers 
and brokers and dealers in foreign and do- 
mestic exchange, under the firm name of 
Henry Greenebaum & Co., and had also con- 
ducted a similar business in New York City, 
under the firm name of Greenebaum Broth- 
ers & Co. They had also been largely in- 
terested in the German National Bank of this 
city, and the German Savings Bank, as man- 
agers and stockholders of said corporations. 
The whole number of their creditors, so far 
as at present disclosed, by their schedules and 
otherwise, is seven hundred and fifty-four, of 
whom three hundred and eighty-six are cred- 
itors for over §30 each; and the total amount 
cf debts and liabilities scheduled amounted 
as shown to $442,137.53. The number of 
creditors present or represented at the meet- 
ing was one hundred and twenty-eight, rep- 
resenting debts to the amount of $218,000. 
The creditors assemoled and represented at 
the adjourned meeting then proceeded to con- 
sider the proposition for composition, made 
by the bankrupts, which was an offer to pay 
25 per cent on the dollar of the amount due 



from them to their respective creditors,— 5 
cents to be paid in cash within sixty days 
after the ratification of the composition, 10 
cents in one year, and 10 cents in two years 
from the date of the ratification of the com- 
position; the deferred payment to be evi- 
denced by the joint and several notes of the 
bankrupts, and secured by a bond, to be ap- 
proved by a committee of creditors, in the 
penal sum of $100,000,— and adopted a res- 
olution to accept said composition, one hun- 
dred and fourteen of the creditors at the 
meeting voting in favor of accepting the 
composition, and only fourteen voting against 
it, the fourteen so voting in the negative rep- 
resenting about $34,000 of indebtedness. On 
the 2d of May inst. the proceedings of the 
creditors' meeting, duly certified by the reg- 
ister, were filed with the court, together with 
a confirmation of the composition, signed by 
two hundred and seventy creditors, represent- 
ing about §322,000 indebtedness. A rule was 
entered requiring nil persons interested to 
show cause on the 9th instant why the com- 
position should not be ratified and confirmed 
by the court, and on the return day of the 
rule, Moses Bloom, Leopold Bloom, Simon 
Zacaries, Christoph Remelsburger and Peter 
Mars filed objections to the ratification of 
the composition. 

These objections are substantially: (1) 
That the resolution was not legally adopted 
by the creditors' meeting. (2) That Elias 
Greenebaum has failed to schedule a large 
amount of his property, the proceeds of an 
undivided half of the assets of the late firm 
of Greenebaum & Foreman. (3) Because 
Elias Greenebaum, in fraud of his creditors, 
has heretofore attempted to transfer and as- 
sign to his wife all his interests in the assets 
of Greenebaum & Foreman. (4) Because 
both Elias and Henry had made preferences 
which were fraudulent under the bankrupt 
law. (5) That the bankrupts have failed to 
show by their schedules the names of all 
their creditors. I have not attempted to re- 
cite in detail the objections and specifica- 
tions filed, but the substance of those urged 
upon the court or referred to in the proofs 
are grouped under the foregoing heads. 

The main conti'oversy in the case centers 
about two transactions. 

1. It was disclosed that in 1874 Elias 
Greenebaum became a partner in the firms 
of Honry Greenebaum & Co, and Greene- 
baum Brothers & Co., contributing at that 
time a cash capital of about §250,000, besides 
.?30,000 which those firms owed him pre- 
viously: that Elias at, or jiist before he be- 
came a member of the firms, pretended to 
transfer to his wife, Itosina Greenebaum, the 
balance of his estate, amounting to about 
.$250,000 to §300,000 more, and that said 
Ilosina now claims to hold and control the 
assets so transferred to her, as against the 
present creditors of the bankrupts. The un- 
disputed facts in regard to this seem, to be 
these: Elias and one Gerhard Foreman had 
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been partnei-s, doiug business as loan bro- 
kers for several years prior to the spring of 
187-1 under the firm name of Greenebaum & 
Foreman. Tliis firm had recently dissolved, 
for the pui"pose, it would seem, of enabling 
Elias to unite in business with his brothers. 
On the IGth of May he gave to his wife an 
agreement in writing, in the following lan- 
guage: 

"Whereas, the copartnership heretofore ex- 
isting imder the firm name and stj^le of 
Greenebaum and Foreman has been dis- 
solved, and I, the imdersigned, having been a 
member of said firm, and am about to enter 
into the firms of Greenebaum & Co., of Chica- 
go, and Greenebaum Brothers & Co., of New 
York; and whereas I have promised my wife, 
Eosina Greenebaum, that prior to my enter- 
ing into the aforesaid business relations I 
shall assign, transfer and set over unto her 
all my personal property and estate save and 
except the sum of $50,000, which sum I have 
agreed to conti-ibute into the business firms 
which I am about to enter, and save and ex- 
cept the sum of $50,000 due me from Heni-y 
and David S. Greenebaum, which indebted- 
ness is represented by two demand certifi- 
cates, signed Greenebaum Brothers & Co., 
and bearing date April 7, 1S73, and payable 
respectively January 1, 1876 and 1877, with 
annual interest at 7 per cent per annum: 
Now, therefore, in consideration of $1 to me 
in hand paid, I, Elias Greenebatmi, of the 
city of Chicago, do hereby make, assign, and 
set over to my wife, Rosina Greenebaum, 
all my right, title and interest in and to the 
undivided assets of the late firm of Greene- 
baum & Foreman, which will be kept by said 
Foreman, at his ofSee, in a separate safe, for 
collection and conversion, with my assist 
anee and concuiTence. 

*'P. S.— It is understood and agreed that 
should at any time any of the assets, by ex- 
change, foreclosure, or settlement, be con- 
verted into real estate, and thereby the title 
of tlie interest of said Rosina Greenebaum 
be vested into Elias Greenebaum, then said 
Elias Greenebaum is either to transfer and 
convey the same to said Rosina Greenebaum, 
or pay therefor the amount of the original in- 
debtedness." After maliing this paper, Elias 
has continued to collect and reinvest the 
funds referred to, and has received about 
$193,000 of his share of the assets of Greene- 
baum & Foreman, which he has kept in a 
separate account with IDlias Greenebaum as 
ti'ustee; but most of the time the securities 
have been under the control of his wife, and 
she, as between themselves, has been recog- 
nized as the owner, although Mr. Foreman 
knew nothing of it, and for some time it was 
not known to Henry Greenebaum. This gift, 
or transfer, it is claimed, was and is fraud- 
ulent and void as against the creditors of the 
bankrupt firms, and upon the facts surround- 
ing this transaction is based the charge of 
fraud and concealment of assets by Elias. 
So far as Henry Greenebaum is concerned, 



the main allegations are as to the unlawful 
preferences made by him just before filing 
the petition in banlcruptcy. These charges 
are in substance that Henry conveyed a large 
amount of real estate, owned by him individ- 
ually, to various firm creditors, and for the 
benefit of the German National Bank, In 
which he was interested, thereby defrauding 
his individual creditors, and also tlie creditors 
of the firm who would have shared in any 
surplus of his individual estate. 

The admitted facts in regard to these trans- 
actions are, briefly, that in the early part of 
November the New York house became em- 
barrassed, and after a visit to New York, 
Henry Greenebaum attempted, with the aid 
of his personal friends here, to raise funds to 
relieve the New York house. In order to do 
so, he obtained from eight prominent mer- 
chants of this city their notes for $10,000 
each, and upon these he raised the money, 
about $00,000 of which went to the relief of 
the New York firm, and the balance was used 
about the affairs of the firm here and for the 
payment of his individual debts. A few days 
after, Henry executed to Herman Shaffner 
five trust deeds upon real estate, the title to 
which stood in his name; three to secure $10,- 
000 each, payable in one year; two to secure 
$50,000, payable in two and three years; one 
to secure $25,000, payable in one year. It 
does not appear that it was expressly agreed 
that these conveyances were agi-eed upon or 
promised at the time these friends lent tlieir 
credit to protect the bankrupt firms, but 
Henry Greenebaum testified that a portion 
of these securities were made to so secure 
those who had generously, as he says, come 
forward to help sustain the credit of his firm. 
Of these securities §80,000 were so appropri- 
ated, $25,000 was pledged at the Com Ex- 
change Bank to raise funds for the firm, and 
the other $50,000 note and security is turned 
over to the assignee. A day or two before 
the petition in banliruptcy was filed, Henry 
GreenebaujH also executed an insti-uraent de- 
claring that he held title to certain real estate 
in trust for the German National Bank, and 
a similar instrument in favor of the German 
Savings Bank. An assignment was also 
made for nominal consideration of the inter- 
est of Henry Greenebaum in the leasehold in- 
terest and building on the corner of Lake and 
La Salle streets, subject to payment of 
ground rent and taxes, and a deed made to 
Nelson Morris of certain real estate in ex- 
change for stock in the German National 
Bank. It is claimed that the transfer b3' 
Elias Greenebaum to his wife of one-half of 
the assets of Greenebaum & Foreman was 
fraudulent and void as against creditors, ei- 
ther existing at the time or subsequent, and 
that creditors should be allowed to test the 
validity of this ti'ansfer by proceedings in the 
name of an assignee in bankruptcy; that the 
conveyances by Henry Greenebaum to Shaff- 
ner were void as fraudulent preferences mi- 
der the bankrupt act [of 1867 (14 Stat 517)], 
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and creditors should be allowed to set tliem 
aside in tlie name of tlie assignee. With, re- 
gard to the ti-ausactions between Elias and 
wife, it can hardly be claimed that these are 
void under any provision of the bankrupt 
law. At most, it can only be attacked by 
creditors as a partly executed or inchoate 
gift, the proof tending to show that since 
the alleged gift or assignment, Elias has ex- 
ercised the general control over his interests 
in the old assets of Greenebaum & Foreman. 
But :Mrs. Greenebaum has control and posses- 
sion now of these assets, at least all that 
seem to have any present value, and they 
could only be reached at the end of a proba- 
bly tedious and expensive litigation. The 
conveyances made by Henry Greenebaum 
upon tlie eve of the developed insolvency of 
his firms are perhaps of more questionable 
validity under the bankrupt law, and it is 
possible that some of them might be set asidie 
as preferential. But it is obvious such a, 
result could only be reached at the end of a 
series of lawsuits with tie pai-ties now inter- 
ested in those conveyances. 

All these facts were before the meeting of 
creditors. Most of them were to some extent 
developed at the first meeting, and they were 
thoroughly investigated by the committee be- 
tween the first and the adjourned meetings. 
The committee consisted of able lawyers 
and astute, sagacious business men. They 
laid the results of their investigation before 
the adjom-ned meeting in an elaborate report, 
and the proofs now before me show that the 
report of the committee was elaborately and 
fully discussed. There is no charge that 
there has been any concealment or withhold- 
ing of any fact necessary to be known by the 
creditors in order to enable them to act intel- 
ligently upon the proposition. An expert 
accountant was employed, who made a thor- 
ough examination of the books of both fii-ms 
and laid the results of those investigations 
before the creditors at their last meeting, in 
tabulated form, easy to be understood by any 
business man. The amount of the assets and 
liabilities of the bankrupts, and the reasons 
for their losses were all explained as fully as 
any such transactions can probably ever be 
explained under such circumstances. All the 
facts in regard to the alleged preferences and 
the main and essential facts in regard to the 
gift assignment from Elias to his wife were 
fully discussed and understood by the credit- 
ors at tlie meeting, and the evidence taken by 
the committee has been accessible to all cred- 
itors ever since that meeting. The single 
question is, ought the court, for the reasons 
assigned, to refuse to gratify this composi- 
tion? The 'creditors who have confirmed the 
composition by their signatm-es would seem 
to be largely of a class who are intelligent 
and capable on questions touching their own 
interests, a large proportion being bankers or 
business firms engaged in business in various 
parts of the countiy. 

There is no pretext or evidence that any un- 
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due or improper influence has been brought 
to bear on creditors to secm-e their votes at 
the creditors' meeting, or signatures in con- 
firmation. Since the amendments of 1S74 
£18 Stat. 178] to the bankrupt law, the right 
of a certain majority of the creditors of a 
bankrupt or insolvent debtor to conti'ol the 
bankruptcy proceedings has been one of the 
leading features of the law, and the constitu- 
tionality of such action has been amply sus- 
tained by the courts. It is hardly necessary 
to refer to the only authoritj'^ on that subject, 
and that is the decision of Judge Hunt in Re 
Reiman [Case No. 11,075]. For Illustration: 
No matter how flagrant or fraudulent acts of 
banlQ'uptcy a debtor may have committed, it 
requires the concurrence of one-fourth in 
number of his creditors, representing at leapt 
one-third in amount of 'his debts, to com- 
mence and prosecute bankrupt proceedings 
against him. If more than three-fourths of a 
debtor's creditors representing the least frac- 
tion more than two-thirds of his debts, see fit 
to overlook the acts in bankx-uptcy, the mi- 
nority is powerless; they cannot invoke the 
aid of the law in any respect. So, too, when 
a banlirupt asks for a ereditoi's' meeting lo 
submit proposals for a composition under the 
amendment of 1874, the creditors can un- 
doubtedly condone acts of bankruptcy or 
even frauds of which their debtor has been 
guilty. This question was decided by Judge 
Wallace, of the Northern district of New' 
York, in Re Allen [Case No. 210]. While 1 
confess I should be loath to confirm a com- 
position originating in fraud, as the learned 
judge stated to have been the fact in that 
case, I think there can be no doubt of the rule 
deducible from all the adjudications in the 
composition cases, that all the court requires 
is to be satisfied tiat the creditoi-s have been 
fully and honestly advised of the time condi- 
tion of the debtor's affairs, so that the a'ed- 
itors have acted intelligently and under- 
standingly in full view of the facts, and with 
a knowledge of their own rights in the prem- 
ises. 

The whole question of whether the compo- 
sition should be accepted is relegated under 
the law to the necessary quorum of the cred- 
itors, and if it appears that they acted in- 
telligently and without undue influence, it 
seems to me the court should confirm their 
action, unless subsequent disclosures are 
made which it may be fairly presumed 
would, if known, have caused the creditors 
to act difllerently. The creditors of these 
bankrupts meet. They become aware that 
Elias Greenebaum, who was reputed the 
wealthiest of this firm of brothers in 1874, 
made a gift of half his substance to his wife, 
and that this fact has been kept concealed, 
at least not communicated, from the body of 
the creditors of these firms up to the eve of 
their bankruptcy. They also learn that the 
donee of the large amount of assets has them 
now, or the valuable portion of them, in her 
possession, and that sh& can only be made to 
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disgorge them at the end of a lawsuit, and 
are not even sure of that result. They learn 
that Henry Greenehaum, on the eve of his 
bankruptcy, gave certain secm-iti.es which 
they are advised were preferential and void 
under the bankrupt law; but they also learn 
that those alleged preferences may be deem- 
ed the struggles of an over-sanguine business 
man, made in good faith under the belief 
that he could thereby tide his business affairs 
over a crisis, and thus save his credit and 
pay all his debts in full. Knowing, there- 
fore, that if these alleged preferences are set 
aside, it will be after tedious and expensive 
proceedings in the com'ts, where the assets 
at present available may be consumed, or at 
least much diminished, without absolute as- 
sui'anee of success, they, the creditors, in 
view of all the surrounding facts, vote to ac- 
cept the offer made by the bankrupts, con- 
done the alleged frauds as a proper majori- 
ty undoubtedly have the right to do, say they 
will take what is offered without further de- 
lay or expense, and forego the balance of the 
debt. This is what the creditors of the 
bankrupts have done by a very large majori- 
ty under the circumstances. As I have al- 
ready said, the total amount of debts is ?442,- 
137, in the hands of seven hundred and fifty- 
four creditors, of whom three hundred and 
eighty-six are creditoi-s for §50 and over. 
Of these three hundred and eighty-six crcd- 
'itors two hundred and seventy had confirm- 
ed the composition, representing $322,000 of 
the debts. The law requires that the compo- 
sition shall be confirmed by the signatures ot 
two-thirds in number and one-half in value. 
Here is a majority of eleven over the requir- 
ed number, and over ?100,000 in amount 
more than what is required. The majority 
at the creditors' meeting was veiy large. 
The number present at the meeting and vot- 
ing was one hundred and twenty-eight; those 
voting for the composition, one himdred and 
fourteen, those voting against it, fourteen, 
and since the composition meeting four of 
the creditors who voted in the minority at 
that meeting have signed the confirmation of 
the composition. Tliose who have signed 
represent over $17,000, over half of the 
amount of the indebtedness, which was rep- 
resented in the composition at the time of the 
meeting. But it is also claimed that the 
Individual composition of Henry Greene- 
baum was not properly carried and confirm- 
ed, because at the meeting seven creditors 
voted, six of whom voted aye and one voted 
no. The whole amount in value of his in- 
dividual debts represented was §63,199, but 
the debtor voting no, represented $11,000, 
leaving $52,000 voting in the affirmative. 
But it is claimed that this amount should 
be reduced by deducting the amount repre- 
sented by the German National Bank, and 
that that vote should have therefore been ex- 
cluded. I do not see the force of this ob- 
jection. There is no question raised but 
what Henry Greenebjium owed the German 



National Bank the amount of the indebted- 
ness that was represented and voted for. 
Nor is there any charge made that any un- 
due influence was brought to bear by Henry 
Greenebaum as the representive of the corpo- 
ration to secure this vote. On the contrary, 
the proof shows that at the time this meet- 
ing was held, and at the time the vote was 
cast the German National Bank was in pi*o- 
cess of liquidation, winding up its affairs un- 
der the control of other parties than Henry 
Greenebaum, and that he had no special in- 
fluence with the management of the bank at 
that time. 

It is also objected that some of these cred- 
itors who have confirmed this composition 
hj their signatures have acted as administra- 
tors or assignees in bankruptcy, and that 
therefore enough creditors have not confirm- 
ed it. A sufficient answer to this objection 
is that a careful inspection of the confirma- 
tion shows that only five, I think, of the cred- 
itoi-s who have confirmed the composition 
have signed in any representative capacity, 
so that those claims mjty be all thrown out, 
and yet the requisite number of creditors, 
both in number and amount will be shown. 
But it may be further questioned whether 
the court would not presume, in the absence 
of evidence, these parties to be personally 
liable. The receipt of an assignee is sufltcient, 
and the receipt of an administrator is suffi- 
cient, and if they sign for indebtedness due 
the estates which they represent without suf- 
ficient authority, they simply .make them- 
selves personally liable. So that upon two 
grounds thLs objection would be overruled. 

It is further objected that the bankrupts 
have failed to schedule all their creditors. 
This is based upon the fact that the evidence 
shows that they were stockholders in the 
German Savings Bank and in the German 
National Bank, and that a contingent liabili- 
ty exists from them as such stockholders to 
the creditors of these corporate institutions. 
A sufficient answer to that criticism is that it 
is not definitely ascertained or known, cer- 
tainly not judicially determined, that any 
such liabili^ will ever be attempted to be 
enforced, or will arise; it does not appear 
but what both these institutions may pay in 
full, nor does it appear from any evidence 
that there is any personal liability on the 
part of the stockholders in the German Sav- 
ings Institution. But even if it were so, the 
debtors in a composition proceeding are only 
discharged from those debts which they 
schedule, and if they fail to schedule this 
indebtedness or this contingent liability 
which rests upon them as stockholders in 
these corporations, they will not be released 
from personal liability. They will only be 
released from their liability to creditors who 
are named in their schedule. 

For these reasons which I have thus care- 
fully gone over, I am satisfied that no suffi- 
cient reason has been assigned why this com- 
position should not be confirmed. The una- 
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nimity of the creditors' meeting, the large 
number of creditors, considering tlie scatter- 
-ed condition of tlie creditors of tliis firm 
throughout this country and Europe, the 
large number of creditors who have confirm- 
ed the composition by their signatures, all 
tend to convince me that the business men 
who loolied at the affairs of this concern, 
who have investigated its assets and liabili- 
ties, are satisfied that as a business proposi- 
tion It is better for them to accept the offer 
that is made. The offer is a peculiar one, 
but at the same time is such an one as is 
for the creditors themselves to say whether 
It is satisfactory or not And the minority, 
while they may be satisfied that fraud has 
been perpetrated, that preferences have been 
given, that Elias Greenebaum has in this 
transaction, as between himself and his wife, 
saved a large proportion of his estate, which 
he will hereafter enjoy with his wife, yet 
those facts were all before the creditors; 
they knew what they were, knew what the 
objections were, and considered them. The 
court must believe that with the aid of the 
able lawyers who have contested this com- 
position from the outset, who have met and 
argued questions of law and submitted 
proofs to the creditors— that this question 
must have been fully considered in all its 
aspects by the creditors, and that they acted 
intelligently and imderstandingly. The ob- 
jections to the composition will therefore be 
dismissed and the composition confirmed. 
Composition confirmed. 



GREENE COUNTY COURT (UNITED 
STATES v.). See Case No. 15,259. 



Case H"o. 5,770. 

The GREENE COUNTY TANNER. 

The J. W. WOODRUFF. 

[8 Ben. 396.] i 

District Court, S. D. New York. March, 1876. 

Collision in Hddsox River— Sailin& Vessels- 
Privileged Tack — Lookout — Pleadixg. 

1. Two schooners, the T. and the "W., were 
beating up the Hudson river, the wind blowing 
down the river. Both vessels had been standing 
on their starboard tack towards the Jersey shore. 
The T. was ahead and stood out her tack and 
went about near the Jersey shore and came on 
her port tack. The W. continued on her star- 
board tack and the vessels collided, tilie stem of 
the W. failing to clear the stern of the T. by 
only a few feet. The master of the T. claimed 
that, before going about, he looked to see where 
the W. was and saw her about a third of the 
way across the river from the Jersey shore, 
heading nearly across the river but a little up, 
and being a little further up the river than the 
T. was; that, after the T. had gone about and 
he had ordered her jib to be drawn away, he 
saw that the W. was about 100 or 150 feet off, 

Eointing for his starboard quarter, whereupon 
e put his wheel to starboard, and, just as his 

1 [Reported by Robert D. Benedict, Esq., and 
Benj, Lincoln Benedict, Esq., and here reprint- 
ed by permission.J 



sails began to shake, the collision occurred. 
Cross libels were filed by the owners of each 
schooner against the other: Hdd, that on tlie 
libel of the Tanner, filed four days after the oc- 
currence, which did not claim that the W. was 
so near the Jersey shore as not to leave room 
for the T. to go about with safety, and on the 
evidence, the T. got headway on her port tack, 
before she did anything in discharge of her duty 
to keep out of the way of the W., which was 
on the privileged tack. 

2. The master of the T. either came about 
without carefully observing the W., or, if he ob- 
served her, persisted in coming on his port tack 
and trying to cross the bows of the W. instead 
of porting and going under her stern. 

3. The W. had the right to keep her course 
and was not in fault in that she did not try, by 
starboarding, to go under the stem of the T. 

4. As the "W. did not fail in her duty, her 
keeping or not keeping a lookout was not an ele- 
ment in the case. 

5. The T. was responsible for the damages. 

In admiralty. 

Benedict, Taft & Benedict, for the Tanner. 
Scudder & Carter, for the Woodruff. 

BLATCHPORD, Disfai-ict Judge. These are 
cross libels growing out of a collision which 
occurred in the Hudson river, off Jersey 
City, on the 14fh day of November, 1874, in 
the day time, between the schooner Greene 
County Tanner and the schooner J. W. Wood- 
ruff. The wind was blowing down the river 
and both vessels were beating up. Prior to 
the collision both vessels had been standing 
on the starboard tack, heading towards the 
New Jersey shore, from the city of New 
York. The Tanner was ahead, and stood out 
her tack, and went about near the New Jer- 
sey shore and came upon her port tack. The 
Woodruff continued on her starboard tack, 
and the two vessels collided. The claim on 
the part of the Woodruff is, that, as both ves- 
sels were close hauled, it was the duty of the 
Tanner, having the wind on her port side, 
to keep out of the way of the Woodruff, 
which had the wind on her starboard side; 
that it was equally the duty of the Woodruff 
to keep her course; that the Woodi'uff did 
keep her course; and that the Tanner was 
in fault in not avoiding the Woodruff. The 
rule of navigation in such a case is very clear, 
that the vessel on the port tack must avoid 
the other vessel, and that the latter must 
keep her course. If she does keep her course 
and a collision ensues, the burden of proof 
is on the other vessel to show some satisfac- 
tory reason why she did not keep out of the 
way. 

The libel on the part of the Tanner avers 
that the Tanner, on her stai-board tack, stood 
in as close to the shore as it was proper to 
stand; that, at that time, the Woodruff was 
still on her starboard tack, but much farther 
from the New Jersey shore; that the Tanner 
then properly came about on her port tack, 
heading towards the New York shore, close- 
hauled; that thereupon it became the duty 
of the Woodruff to go. about in time to pre- 
vent a collision, or to keep away and go 
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under the stern of the Tanner, as she could 
easily have done, there being nothing in the 
way to prevent either of such manoeuvres 
on her pait; that the Tanner had harely got 
filled away on her port tack, when those in 
charge of her perceived that the Woodruff 
was keeping on, without going about or go- 
ing under the stern of the Tanner; that 
thereupon an effort was made by the Tanner 
to go about again in order to avoid the TVood- 
rufif, but before the heading of the Tanner 
was changed more than a point or two, or 
her headway checked, the vessels collided; 
and that the collision was the result of the 
reckless and unskilful navigation of those 
navigating the Woodruff, in that they failed 
to go about as they should have done, and 
failed to keep away and go under the stern 
of the Tanner, as they could easily have 
done, and failed to keep a lookout. It is to 
be observed that the purport of these allega- 
tions in the libel of the Tanner is, that the 
reason and the excuse set up for the Tanner's 
not keeping out of the way of the Woodruff 
is, that the Woodruff did not do something to 
keep out of the way of the Tanner and did 
not allow the Tanner to keep her course. 
The libel of the Tanner does not allege that 
the Tanner could not have avoided the colli- 
sion, or that the Woodruff crowded her and 
did not give her room to tack; and the sub- 
stance of it is, that the Tanner was on the 
privileged tack. 

On the evidence, it is contended, for the 
Tanner, that her master, who yas at her 
wheel, looked around to see where the Wood- 
ruff was before he hove his wheel down to 
go about, and saw her about one-third of the 
way over from the New Jersey shore, head- 
ing nearly across the river, but a little up, 
and a little farther up the river than the 
Tanner was; that the Tanner then went 
about, and her master, after he had ordered 
his jib to be drawn away, looked to see where 
the Woodx'uff was, and saw her pointing for 
the starboard quarter of the Tanner and 100 
or 150 yards off; that he then put his helm 
at once to starboard, and, just as his sails 
began to shake, the collision occurred, the 
bow of the Woodruff failing by only a few 
feet to clear the stem of the Tanner on the 
stai-board side of the Tanner. On these facts, 
it is contended that the Woodruff should 
either have gone about or have starboarded 
and allowed the Tanner to cross her bows. 
But the libel on the part of the Tanner, filed 
four days after the occurrence, says, very 
distinctly, that, when the Tanner went about, 
the Woodruff was much farther from the 
New Jersey shore than the Tanner was, and 
does not intimate that the Woodruff was not 
so far from the New Jersey shore as to make 
it safe for the Tanner to go about, even if 
the Woodruff kept on her course. The libel 
on the part of the Tanner also says, very 
distinctly, that the Tanner got filled away on 
her port tack, and got headway on, on such 
tack, before she did anything in discharge 



of her duty to keep out of the way of the 
Woodruff. It is very apparent, from the 
libel of tlie Tanner and the evidence, that 
the master of tlie Tanner either saw clearly 
all the time where the Woodruff was, and 
persisted in coming on his port tack and try- 
ing to get across the bows of the Woodruff, 
in disregard of his obligation either to re- 
frain from filling away on his port tack or 
to port, when on that tack, sufficiently to go 
under the stern of the Woodruff; or else he 
was negligent, and did not cai-efully observe 
the Woodruff, and suddenly found himself 
in presence of a vessel which he was bound 
to avoid. The Woodruff had a right to keep 
her course, and had a right to suppose that 
the Tanner would understand that, and to 
suppose that the Tanner would see in time 
that she could not cross the bows of the 
Woodruff and would port and go under the 
stern of the Woodruff. In this view, if the 
Woodruff" had starboarded and the Tanner 
had at the same time ported, a collision would 
certainly have occurred, for which the Wood- 
ruff alone would have been in fault. 

It is urged for the Tanner, that the evi- 
dence shows that the Tanner could not, by 
porting, have cleared the Woodruff. That 
may be, but that does not exonerate the Tan- 
ner, or make it a fault in the Woodruff that 
she did not starboard. It was the fault of 
the Tanner that she allowed herself to get 
into a position where she could not, by either 
porting or stai'boarding, keep clear of the 
Woodruff, and the Woodruff had a right to 
suppose, that, as the Tanner ventured to fill 
away on her port tack and to get headway 
on, on that tack, she could and would, if 
not able to cross the bows of the Woodruff, 
go under the stern of the Woodruff, by port- 
! ing. 

I see no fault on the part of the Woodruff, 
in respect to keeping a lookout. As she failed 
in no duty, her keeping or not keeping a 
lookout is not an element in the case. The 
libel of the Tanner must be dismissed, with 
costs, and in the suit by the Woodruff there 
must be a decree for the libellants, with 
costs, with a reference to a commissioner to 
ascertain the damages. 



Case liTo. 6,771. 

Ex parte GREENFIELD. 
[See Case No. 5,772.] 



Case No. 5,772. 

In re GREENFIELD. 
[5 Ben. 552; i 42 How. Pr. 469.] 

District Court, S. D. New York. Jlarch 2, 

1S72. 

Baxkkuptcy — Jurisdiction — Supplejiestal Pko- 

ceedixgs. 

The firm of F. & Co., composed of F., L., 

and G., did business in New Orleans, La., and 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



[10 Fed. Cas. page 1163] 



(Case No. 5,772j GKEE^^FIELD 



expired by limitation in Septemlier, 1SG2. In 
August, 18G7, G., then residing in tlie city of 
New York, filed his petition to be declared a 
bankrupt. He was declared a bankrupt, and an 
assignee was appointed. G. afterwards obtained 
his discharge. In February, 1868, F, and L., 
then residing in New Orleans, filed their petition 
there, praying that all the members of the firm 
of F. & Co, might be declared bankrupts. An 
assignee was elected in those proceedings, and 
he afterwards sold a piece of land in Texas 
to one B. B,, not being satisfied with his title, 
applied to this court in order to have the as- 
signee appointed in these proceedings join in the 
conveyance: Held, that the proceedings in Lou- 
isiana were void for want of jurisdiction; that 
it was the duty of the assignee in these proceed- 
ings to have F. and L. adjudged bankrupt by 
supplemental proceedings in this court; and that 
in neither of the proceedings as they now stood, 
could the title of the members of F. & Co. to the 
real estate in question be conveyed. 

By I. T. WILLIAIMS, Register: 

2 [I, the undersigned, register in charge of 
the above-entitled matter, and to whom it 
was referred by a special order of this court, 
founded upon the petition of Albert Smith, 
Esq., the assignee therein, to take proofs of 
the matters alleged in the said petition, and 
report the same with his conclusion thereon, 
and further to report whether the proceed- 
ings in bankruptcy either in this court or in 
the district court for Louisiana are of any 
avail to convey the interest of the members 
of the firm of Fellows & Co., in the land 
in question, to any assignee in bankruptcy 
appointed in either court, and as to what is 
the situation and value of such land, and 
as to whether this court has not the fii-st 
jurisdiction as to such lands, and as to what 
ought to be done to assert such jurisdiction 
and make it operative if the lands are valua- 
ble, do hereby certify that I have been at- 
tended by the said assignee, and that I 
have taken proofs touching the matter so 
reported to me, which said proofs are hereto 
annexed. 

[That I find the facts as follows: The 
bankrupt, Thompson Greenfield, then resid- 
ing in the city of New York, filed his peti- 
tion in this court to be declared a bankrupt 
on tlie 24th day of August, 1807. That such 
proceedings were had in this court, that he 

was on the day of , 1867, duly 

declared a banki-upt, and that Albeit Smith, 
Esq., was afterward duly elected assignee 
of said bankrupt's estate. That said as- 
signee proceeded to administer upon said es- 
tate, and that the said Greenfield has been 
duly discharged in bankruptcy in this court. 
That prior to September, 1862, said bankrupt 
had been a partner of the firm of Fellows & 
Co., residing and carrying on business in 
New Orleans, in the state of Louisiana, 
Avhich firm consisted of Cornelius Fellows, 
Daniel P. Logan, and the bankrupt, and had 
expired by limitation in September afore- 
said. The aforesaid partners, Fellows and 
Logan, residing in that city, filed their peti- 
tion in the bankruptcy court, for the district 

2 PTrom 42 How. Pr. 469.] 



of Louisiana, on the 30 th day of February, 
1868, praying that all members of said firm, 
to wit, said Fellows, Logan and Greenfield, 
be declared bankrupts, and such proceedings 
were thereupon had in said court, that an 
assignee of the partnership property was 
duly elected, who took possession of the 
property of said firm, and, under an order of 
said court, sold a piece of real estate situate 
in the state of Texas, to one William Bren- 
nen,3 and afterwards conveyed the same to 
him in due form of law. The said Brennen,3 
not being satisfied with his title, now asks 
of the referee appointed in the proceedings 
of this court to join in the said conveyance. 
And I certify and report that I am of opin- 
ion, that the proceedings in the bankruptcy 
court of Louisiana are void for want of jui'is- 
diction, and that it is the duty of the as- 
signee appointed by this court to proceed by 
petition, alleging as an act of bankruptcy 
the filing of the petition in the district of 
Louisiana aforesaid, and obtain from this 
court an order to show cause why the said. 
Cornelius Fellows and Daniel P. Logan 
should not be declared bankrupts, which or- 
der should be served on the said Cornelius 
Fellows and Daniel P. Logan by publication, 
and by mail. On the return of said order, 
tins court will list-^n to any evidence, and 
to any arguments upon the facts and law, 
and will then dismiss the petition or adjudge 
them bankrupts, and if they shall be de- 
clared bankrupts the assignee should proceed 
to take and obtain possession of all of the 
partnership propei-ty of the said firm, and 
administer upon the same in this court in 
due f oi-m of law. 

[The grounds upon which the foregoing 
opinion is placed a,re as follows: It is true, 
that the 36th section speaks of partnerships 
in the present tense, and literally refers to 
partnerships existing at the time of the fil- 
ing of the petition. But such literal con- 
struction would take any case out of the pur- 
view of the section if there had been a dis- 
solution an hour before the petition was filed. 
Clearly such could not have been the intent 
of the act It is very clear, that from the 
standpoint at which the act contemplates a 
partnership, all the partnerships must be 
regarded as existing partnerships where 
there are joint assets and joint liabilities; 
any other construction would tend to in- 
extricable confusion. It would be a mock- 
ery of justice if an individual, who, with oth- 
ers, owned partnership property and owed 
partnership debts, could proceed in a bank- 
ruptcy court for the purpose of being dis- 
charged of either his individual or his part- 
nei-ship debts, without bringing into court, 
with himself, all of his copartners. In no 
other way could the court get jurisdiction of 
the partnei-ship property so as to administer 
upon it If the partnei-ship property was 
not so brought into court, the individual 

3 [5 Bon. o.')2. gives Bumm.] 
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creditors miglit well object that it did not 
appear, that all the property rights and in- 
terests of their debtors, the bankrupts, were 
administered upon by this court and divided 
among them; that it did not appear, and 
could not be made to appear, tmless the oth- 
«r paitners were brought in, that upou a full 
administration of all the property and inter- 
ests of the banlirupt, there was not property 
out of which their claims could be paid In 
full or in part; for if the partnership prop- 
ertj- would more than pay the partnership 
debts, such excess would go to the individual 
creditors. 

[Again, if the bankrupt desire to be dis- 
charged from his personal liability for the 
partnership debts, clearly he must have the 
partnership property administered upon in 
bankruptcy, which cannot be done without 
bringing in the other partners. If, indeed, 
the other partners are solvent and have com- 
mitted no act of bankruptcy, it is clear that 
they cannot bs brought in, for they cannot be 
adjudged bankrupts. But the very fact that 
they are solvent and cannot be brought in is 
a full reason why they need not be brought 
in, for in such case the partnership creditors 
are at no hazard of losing their claims and 
cannot be heard to complain. The assignee in 
that case becomes a tenant in common of the 
solvent partners, and after the partnership 
creditors are paid from the partnership prop- 
erty or their claims otherwise disposed of, the 
assignee of the bankrupt partner, may have 
an accounting with the other members of the 
copartnership, and obtain from them and 
bring into the bankruptcy court for distribu- 
tion among the individual creditors, whatever 
interest the bankrupt may have remaining in 
the copartnership property. At the time 
Oreenfield filed his petition in this court he 
resided in this district, the other parties re- 
sided in another district. Each partner had 
an equal right to proceed in bankruptcy in 
the district where he resided. The court of 
the district in which a petition was first filed 
would acquire jurisdiction of the whole case 
and could not be ousted of jurisdiction of the 
case or a part of it by the subsequent filing of 
a petition in the court of another district It 
will be observed that Greenfield does not ask 
in his petition that his partners be adjudged 
bankrupts, but the creditors by their assignee 
may ask it, and would have a right to such an 
adjudication. The court here therefore could 
not be ousted, or in any wise affected in its 
jurisdiction over the whole case by any such 
omission on the part of the bankrupt. The 
act is clear, "if such copartners reside in dif- 
ferent districts, that court in which the peti- 
tion is first filed shall retain exclusive juris- 
diction over the case." Section 36. If the pe- 
tition was first filed in this court, and this 
court thereby acquired exclusive jurisdiction, 
it is certain that the court in the district of 
Louisiana obtained no jurisdiction, and that 
all the proceedings there upon the petition of 



the other partners are utterly void. The ad- 
judicated cases so far as they bear upon the 
point now under consideration clearly look to 
the conclusion above expressed. In Be Gu- 
reer Flour Co., 1 Pla. e. L. R. 45, the recusant 
partners were brought in and adjudged bank- 
rupts on the motion of the assignee. The 
same is true in the Case of Grady [Case No. 
5,654]. Should the court approve of the views 
above expressed, the assignee will without de- 
lay take the proceedings here recommended. 
And I further certify that in my opinion as 
the case now stands, and without recourse to 
the proceedings above recommended, neither 
the proceedings in this court nor the proceed- 
ings in the bankruptcy court for the district 
of Louisiana are of any avail to convey the 
interest of the members of the firm of Fel- 
lows & Co. in the lands in question to any as- 
signee in bankruptcy in either court. And I 
further certify that the lands in said petition 
referred to, judging from the account and de- 
scription thereof, and from the anxiety to ob- 
tain the same manifested by said Brennen and 
his counsel, at New Orleans, are of very con- 
siderable value, but what precise value I am 
unable to ascertain. That the value of the 
real estate of said copartnership, set down in 
the said schedules of the said bankrupt, 
amounts in all to the sum of $155,683, being 
15 different parcels of land, situate in the 
states of Texas and Louisiana, but a small 
part of which was so sold to said Brennen, as 
aforesaid, and still remain unsold, so far as 
my knowledge or information concerning the 
same extends. And I further certify that 
though the subjoined evidence is not of a pos- 
itive character, or in all respects admissible 
upon the trial of an issue, yet it is the best 
that the assignee could obtain without incur- 
ring considerable expense, and having no 
funds in his hands he did not feel it his duty 
to make advances for that purpose. But I 
submit that it is sufficient to justify the ac- 
tion herein recommended in case the court 
should think the views herein expressed are 
tenable.] * 

BLATOHFORD, District Judge. I concur 
in the conclusions of the register, that the pro- 
ceedings in the bankruptcy court in Louisiana 
are void for want of jurisdiction; that it is 
the duty of the assignee appointed by this 
court to proceed to have Fellows and Logan 
adjudged bankrupts in this court, and that 
neither the px'oceedings in this court nor those 
in the district court for Louisiana, as they 
now stand, are of avail to convey the interest 
of the members of the firm of Fellows & Co., 
in the lands in question, to any assignee in 
bankruptcy in either court. The proceedings 
above referred to, to be taken by the assignee, 
in this court, must be proceedings by way of 
supplement in the proceedings pending in this 
court. 

4 [From 42 How. Pr. 469.] 
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Case No. 5,773. 

In re GREENFIELD. 

[6 Blatchf. 287.1 ^ 

Circuit Court, S. D. New York. Dec. 24, I868.2 

BASKucFTcr— Application for Discharge. 

The 29th section of the bankruptcy act of 
March 2, 1S67 (14 Stat. 531), requires a bank- 
rupt to apply for a discharge from his debts 
within one year from the adjudication of bank- 
ruptcy, only in cases where, by reason of no 
debts having been proved against him, or of no 
assets having come to the hands of his assignee, 
he can apply for a discharge within less than sis. 
months from such adjudication. 

[Cited in Re Gallison, Case No. 5,203; Re 
Sloan, Id. 12,945.] 

This was a petition for a review of an or- 
der of the district court, refusing a discharge 
to [Thompson Greenfield], a bankrupt 
.[The opinion of the district court, which 
is reported in full in 6 Blatchf. 287, is here 
published as Case No. 5,774.] 

Sullivan & Bracken, for bankrupt 

NELSON, Circuit Justice. I have examin- 
ed the 29th section of the bankruptcy act, 
discussed by Judge Blatchf ord, in "this case 
[Case No, 5,774], and his opinion upon it; 
and, after the best consideration I have been 
able to give, concur in that opinion. I think 
the fair grammatical construction excludes 
tlie limitation of the one year from the first 
clause in the section, and that there is rea- 
son for the distinction between the case 
where thei-e are creditors and assets, involv- 
ing delay in the proceedings, and in the set- 
tiement of the estate before the court, and 
the case where there are either no creditors, 
or no assets, or, rather, no debts proved,, or 
no assets to be assigned. The objection is 
very technical, and a contrary view leads to 
no useful result. The order of the district 
court is reversed, and a discharge is directed 
to be given. 

[See Case No. 5,775.] 



Case Wo. 5,774. 

In re GREENFIELD. 

[2 N. B. R. 298 (Quarto, 98); s 1 Chi. Leg. 
News, 128.] 

District Court, S. D. New York. Dec. 14, 
186S.4 

Baxkruptct — Appucation fou Discharge. 

Where a bankrupt had failed to apply for a 
discharge until the expiration of a year from the 
adjudication in bankruptcy, a discharge must 
be refused. 
[Cited in Re Sloan, Case No. 12,945: Re Mar- 
tin, Id. 9,153; Re Watson, Id. 17,273; Wat- 
son V. Reynolds, Id. 17,275.] 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Reversing Case No. 5,774.] 

3 [Reprinted from 2 N. B. R. 298 (Quarto, 98), 
by permission.] 

4 [Reversed in Case No. 5,773.] 



(Case No. 5,774) GREli;NFIELI> 

[In bankruptcy. In the matter of Thomp- 
son Greenfield.] 

Sullivan & Bracken, for bankrupt 



BLATCHFORD, District Judge. The ad- 
judication of bankruptcy was made on a vol- 
untary petition on the 28th of August, 1867. 
On the 22d of October, 18G8, the bankrupt 
petitioned for his discharge. The petition 
is in the form of form No. 51, and does not 
state that either no debts have been proved 
against the bankrupt, or that no assets have- 
come to the hands of the . assignee. The 
question arises whether a discharge must be- 
withheld for the reason that the bankrupt 
failed to apply to the court for a discharge 
from his debts within one year from the ad- 
judication of bankruptcy? It has been decided 
by the disti-ict court for the Northern dis- 
trict of New York, in Re Willmot [Case No. 
17,778], that section twenty-ninth of the act 
[of 1867 (14 Stat 531)], requires that in all 
cases a discharge must be applied for within 
one year from the adjudication of bankrupt- 
cy, and if it be not applied for within that 
time, it cannot be granted. Such is also the 
view of the authors of two elementary works 
on the statute. Avery & H. Bankr. Law, 
p. 210; James, Bankr, Law, p. 133. My at- 
tention has not been called to any other au- 
thority on the subject I have serious doubt 
whether this is the proper consti'uction of the- 
twenty-ninth section. The language of that 
section is, "that at any time after the ex- 
piration of six months from the adjudication 
of bankruptcy, or if no debts have been 
proved against the bankrupt, or if no assets 
have come to the hands of the assignee, at 
any time after the expiration of sixty days, 
and within one year from the adjudication 
of bankruptcy, the bankrupt- may apply to 
the court for a discharge from his debts," 
It is contended that the provision consists of 
two parts, and is to be read as if it were 
worded thus: (1.) At any time after the ex- 
piration of six months from the adjudication 
of bankruptcy, and within one year from the 
adjudication of bankruptcy, the bankrupt may 
apply, &c. (2.) If no debts have been proved 
against the bankrupt, or if no assets have come 
to the hands of the assignee, the bankrupt 
may, at any time after the expiration of sixty 
days from the adjudication of bankruptcy, 
and within one year from the adjudication of 
bankruptcy, apply, &c. There is no doubt 
that the privilege granted by the act must 
be enjoyed, if at all, subject to the condi- 
tions and limitations as to the time of apply- 
ing for the discharge, which are imposed by 
the act The only question is as to what are 
the limitations? 

In order to maintain the construction 
which would withhold a discharge in this 
case, the words: "and within one year from 
the adjudication of bankruptcy," must be 
held to apply equally to, and to be connected 
equally with, and to qualify equally, each 
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one of the two branches of the same sentence 
which precedes them therein; the one branch 
consisting of the words: "at any time after 
the expiration of six months from the adju- 
dication of bankruptcy," and the other 
branch consisting of the words: "if no debts 
have been proved against the banlirupt, or 
if no assets have come to the hands of the 
assignee, at any time after the expiration of 
sixty days." Now the first of such branches 
contains a complete idea in itself— "at any 
time after the expiration of six months from 
the adjudication of banliruptcy," without 
any aid from anything contained in the sub- 
sequent words: "and within one year from 
the adjudication of banki-uptcy." But the 
second of such branches does not contain a 
complete idea in itself. It merely says that 
in the ease of no debts proved, or in the case 
of no assets, then at any time after the ex- 
pu-ation of sixty days; but it does not state 
tt'here the computation of sixty days is to 
commence. The idea would have been com- 
plete if it had said, "after the expiration of 
sixty days from the adjudication of bank- 
ruptcy." The words: "from the adjudication 
of bankruptcy," must be supplied in the sec- 
ond of such branches from some source, oth- 
ei*wise it has no meaning. Those words are 
found in the first of such branches, and if 
they had been transplanted from their posi- 
tion in the first of such branches and placed 
in the second of such branches after the 
words, "sixty days," there would have been 
no doubt whatever that the words, "and 
within one year from the adjudication of 
bankruptcy," were intended and must have 
been held to qualify and apply to both of 
such branches. But in judicial construction 
such ti-ansplanting would be a forced pro- 
cess. In the use of written language quali- 
fying words generally relate back to some- 
thing that precedes, . and do not reach for- 
ward to something that follows. The words, 
"from the adjudication of bankruptcy," 
which are needed to make sense of the see- 
•ond of such branches, ai-e found immediately 
following it in the words, "and within one 
year from the adjudication of bankruptcy," 
and naturally relate back to, and apply to, 
and qualify, the second of such branches, so 
as to make it read: "at any time after the 
expiration of sixty days, and within one year 
from the adjudication of bankruptcy." Now, 
if the clause, "and within one year from the 
adjudication of bankruptcy," be thus neces- 
sarily adjunct and auxiliary to the second of 
such branches, in order that it shall have 
any sensible meaning, such clause thereby 
becomes an integral part of the second of 
such branches, and the sentence thus re- 
solves itself into two members which pro- 
vide severally, (1) That at any time after 
the expiration of six months from the adju- 
dication of bankruptcy, but not sooner, the 
bankrupt may apply, &c.; (2) That if no 
debts have been proved or there are no as- 
sets, he may apply at any time after the 



expiration of sixty days from the adjudica- 
tion of bankruptcy, and not sooner, provid- 
ed he applies within one year after such ad- 
judication. In this view, if debts have been 
proved and there are assets, he is obliged to 
wait for six mouths, but after that he is not 
restricted in time. If he is in a position to 
apply after waiting only sixty days, he must 
do so within a year. It may havebeen thought 
that when there are debts proved as well as 
assets in the hands of the assignee, there should 
be no requirement that the application for a 
discharge be made within a year after the 
adjudication, but that when there are either 
no debts proved or no assets, there ought to 
be such a requirement It Is difficult, in- 
deed, to see a reason for such a distinction, 
but not more difficult than it is to see why 
there should be such a requirement in any 
case. The provision in section twenty-one 
against unreasonable delay will not work 
more in the interest of creditors, by reason 
of such requirement, because by virtue of 
such requirement a delay of a year, which 
might otherwise be unreasonable, is made 
reasonable. 

Still, in view of the decision before referred 
to, and of the fact that there would be great- 
er mischief in granting a discharge in this 
case on a mistaken view of the statute than 
in erroneously withholding one, I shall refuse 
a discharge, with a view to afford an oppor- 
tunity for a review of the question involved 
by the circuit court on a proper proceeding 
to be instituted under section 2 of the act 

[See Cases Nos. 5,773 and 5,775 for other 
st.iges of this same proceeding.] 



Case "No. 6,776. 

In re GREENFIELD. 

[2 N. B. R. 311 (Quarto, 100); i 1 Chi. Leg. 
News, 139.] 

District Court S. D. New York. Dec. 24, 1S6S. 

Bakkuuptct — Application for Dischakge. 

Under section 29 [Act 1867; 14 Stat 531J. 

it is only in cases where the bankrupt can apply 

for his discharge within less than six montlis 

frcm his adjudication, that he must do so within 

a year therefrom, in order to obtain a discharge. 

[Cited in Re Watson, Cases Nos. 17,273, 17,- 

275; Re Martin, Id. 9,153; Re Holmes, Id. 

6,634.] 

[In bankruptcy. In the matter of Thomp- 
son Greenfield.] 

Sullivan & Baker, for bankrupt 

BLATOHFORD, Disti'ict Judge. In this 
ease, on the 14th instant, I denied the peti- 
tion of the bankrupt for a final discharge, 
on the ground that he did not file his peti- 
tion for final discharge within one year from 
his adjudication of bankruptcy. [Case No. 
5,774.] His petition did not state either that 
no debts had been proved against him, or 



1 [Reprinted from 2 N. B. R. 311 (Quarto, 
100), by permission.] 
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that no assets bad come to the hands of his 
assignee. In my decision in the ease I stat- 
ed that I had serious doubts whether the 
twenty-ninth section of the act required that 
in all cases a dischax-ge must be applied for 
within one yeai* from the adjudication of 
bankruptcy, and I gave at some length rea- 
sons for the conclusion, that the proper con- 
struction of the section was, that in case 
that the bankrupt was in a position, either 
by reason of no debts having been proved 
against him, or of no assets having come to 
the hands of his assignee, to apply for his 
discharge after the expiration of only sixty 
days from his adjudication of bankruptcy, 
he must so apply within a year from such ad- 
judication; but that, in case he was obliged, 
by reason of debts having been proved 
against him, and of assets having come to 
the hands of his assignee, to wait until after 
the expiration of six months from such ad- 
judication before he could apply for his dis- 
charge, he was not restricted to apply within 
one year from such adjudication, but might 
apply at any time after the expiration of 
such six months, even though at a longer dis- 
tance of time than one year from such ad- 
judication. In view, however, of the fact, 
that a decision had been made by the dis- 
ti'ict com't for the Northern district of New 
York,— In re Wilmott [Case No. 17,778],— to 
the effect that section 29 of the act requii'ed 
that in all cases a discharge must be applied 
for within one year from the adjudication of 
bankruptcy, and that if it was not applied 
for within that time, it could not be gi-anted; 
and of the further fact that there would be 
greater mischief in granting a discharge in 
this case, on a mistaken view of the statute, 
than in erroneously withholding one, I re- 
fused a discharge, with a view to afford an 
opi)ortunity for a review of the question in- 
volved by the circuit court, on a proper pro- 
ceeding, to be instituted under section two 
of the act 

It now appears, by an order of the circuit 
court, of which a certified copy has, by the 
direction of that court, been transmitted to 
this court, that the banln*upt presented a pe- 
tition to that comrt, setting forth that he was 
aggrieved by the order and decision made by 
this court, denying his petition for a final 
discharge, and praying that said decision and 
order might be reviewed and reversed, and 
that a final discharge might be gi-anted lo 
him; that the application for the exercise of 
the jxurisdiction to hear and determine the 
case made by the said petition to the circuit 
com't was made to Mr. Justice Nelson, and 
that he, on a consideration of said petition, 
and by his written decision and order thei*e- 
upon, filed in the circuit court, decided and 
ordered that the said decision and order of 
this court be reversed, and that a final dis- 
charge in banliruptcy be decreed to the bank- 
rupt. [Case No. 5,773.] In his decision, Mr. 
Justice Nelson says:^ "I have examined the 
twenty-ninth section of the bankrupt act, 



within discussed 'by Judge Blatchford, and 
his opinion upon it, and, after the best con- 
sideration I have been able to give, concm* 
in that opinion. I think the fair grammatical 
consti-uction excludes the limitation of the 
year, from the first clause in the section, and 
that there is reason for the distinction be- 
tween the case where there are creditors and 
assets, involving delay in the proceedings 
and settlement of the estate before the court, 
and the case where there are either no cred- 
itors or no assets, or rather, no debts proved, 
or no assets to be assigned. The objection is 
very technical, and a contrary view leads 
to no useful result," 

In accordance with these views of JMr. Jus- 
tice Nelson, it must be regarded as the prop- 
er construction of the twenty-ninth section, 
as respects cases pending in this court, until 
such views are overruled by superior authori- 
ty, that it is only in cases where the bank- 
rupt can apply for his discharge within less 
than six months from his adjudication, that he 
must do so within one year from his adju- 
dication. An order wiU. be entered in tiiis 
case, reciting the proceedings that have tak- 
en place since the former order of this com't 
on the 14th instant, and directing that a dis- 
charge be granted to the bankrupt 



GREENFIELD (BELL v.). See Case No. 1,- 
231, 

GREENING v. The GREY EAGLE. See 
Cases Nos. 5,734 and 5,735. 



Case No. 6,776. 

GREENISH V. STANDARD SUGAR RE- 
FINERY. 

[2 Lowell, 553.] i 

District Court, D. Massachusetts. March, 1877. 

Garnishment— Dissolution of ATTAcnMEST— 
Patsiest of Interest. 

Where the respondents owed freight to the 
libellants, and were summoned as their gar- 
nishees in the state court, and, after some time, 
gave bond to the plaintiffs in the action in which 
they were summoned as garnishees, and thus dis- 
solved the attachment, and afterwards the ease 
•in this court for the recovery of the freight 
was decided, — held, that the respondents, not 
having tendered the freight, were bound to pay 
interest on the amount found due, at the market 
rate of three per cent, while the money was im- 
der attachment, and at the statute rate of six 
per cent, after the attachment was dissolved. 

[Cited in Albion Lead "Works v. Citizens' Ins. 
Co., 3 Fed. 197.] 

LOWELL, Disti'ict Judge. A somewhat 
nice question is raised in this case: whether 
the defendants should be decreed to pay in- 
terest on the freight found due from them. 
They were summoned in the superior com't 
of the state as ti'ustees or garnishees of the 
owners, before the cargo was fully delivered 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



GREEN LEAF (Case No. o,778) 



[10 Fed. Cas. pag^ 1168] 



in May, 1876, and that attachment was dis- 
charged by bond with sureties in October, 
1876, of which fact they were notified. It 
seems to be clear, that, from the time the 
attachment was discharged, they could be 
excused from the payment of interest only by 
a tender of the amount which they admitted 
to be due. and which I have found to be the 
true amount. 

The question is, whether, for the time that 
the funds were under arrest, they are charge- 
able. Upon this point there is great diver- 
sity of practice. In some states it is held 
that a garnishee is excused from paying in- 
terest, unless it is proved that he has made 
it; in others, that he is liable for it, unless 
he proves that he did not make it; and, in 
still others, he must pay the money into 
court, if he would be relieved of this charge. 
In Massachusetts, the rule appears to be, that, 
if the garnishee owes a debt which by its 
terms bears interest, he will be bound to pay 
it, as an incident to the principal, though 
his power of paying was suspended by the 
misfortune of an attachment. Adams v. Cor- 
dis, 8 Pick. 260. And, on the other hand, 
that he will not be bound to pay it while an 
attachment was pending, if it is no part of 
the contract, but is merely assessable as 
damages for non-payment Oriental Bank 
V. Tremont Ins. Co., 4 Mete. [Mass.] 1; Ren- 
nell V. KimbaU, 5 Allen, 356. The distinc- 
tion is rather nice, imless by contract is 
meant an express contract, because in debts 
due ex contractu it is difficult to draw the 
line between an implied promise to pay in- 
terest, after demand, or after the debt is due, 
and a liability to pay the same interest, ex 
debito justiciae, as damages. Rent, for ex- 
ample, is held in many of the states, and, I 
suppose, in Massachusetts, to bear interest 
without a demand, and I suppose freight 
does; but whether as damages or as implied- 
ly contracted for, I confess I do not know; 
but an express contract may perhaps be held 
to overrule all considerations of a general 
character. 

In some cases stress is laid upon the money 
not having been paid into court or set apart 
I know of no right that a garnishee has to 
set money apart, or invest it, with or with- 
out interest. He is simply a debtor; and if 
his debt bears interest for any reason, or 
in any mode of assessment, I hardly see why 
the interest should stop until the principal 
is paid. Interest is not assessed as a penalty 
for default so much as being, on the whole 
the fairest mode of making the plaintiff good; 
and it is often assessable when the defendant 
has been unable to pay or tender the amount 
due, through some misadventm'e or other be- 
yond his control. 

However, I do not think the admiralty is 
bound to any hard and fast rule on the sub- 
ject, unless where some statute or positive 
contract regulates the matter. The defend- 
ants had the use of the money, and money 
was worth, it seems, three pa' cent, a year on 



call, while they had it; and they are trad- 
ers. I think the true settlement for this case 
is to allow interest at the rate of three per 
cent for the time the attachment was pend- 
ing; and I consider six per cent to be due, 
as matter of law, after that obstruction wa& 
removed. Decree accordingly. 
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Case No. 5,777. 

GREENLEAF v. CROSS. 

[1 Cranch, C. C. 400.] 3 

Circuit Court District of Columbia. June 
Term, 1807. 

Bail, 
Affidavit to hold to bail. 

Affidavit that defendant was justly indebt- 
ed to the plaintife for one thousand weight of 
a'op tobacco, for rent 

THE COURT thought it sufficient to hold 
to bail. 

FITZHUGH, Circuit Judge, absent 



Case No. 5,778. 

GREENLEAF et al. v. GOODRICH. 

[1 Hask. 586; i 21 Int. Rev. Ree. 324.] 

Circuit Court D, Massachusetts. Sept., 1875.2 

Customs Duties— Actioks to Recovkk Payments 
— Similar Desckiption— Expert Testimost. 

1. In a suit to recover back duties paid upon 
certain goods as of "similar description" levied 
under the act of 1862 [12 Stat 553], laying 
the dutv upon all delaines and goods of "simi- 
lar description," it is for the jury to say as a 
fact whether the goods upon which the duty 
was laid were of similar description as delaines. 

[See note at end of case.] 

2. The words "similar description" are to be 
understood in their popular and generally re- 
ceived meaning; goods similar in product and 
adapted to similar uses, and not necessarily pro- 
duced by similar processes or methods of manu- 
facture. 

[See note at end of case.] 

3. An expert called to testify as to the process 
of manufacture, quality and similarity of cer- 
tain fabrics from inspection of them, may be 
shown other samples of like fabrics by the ad- 
verse party, and asked his opinion as to the 
kind of goods they are, and how they were man- 
ufactured, and his opinion may be contradicted 
by such party to impair his testimony as an ex- 
pert. 

Contract to recover money paid to the col- 
lector of the port of Boston under protest, as 
duties laid upon certain dress goods under 
the act of 1862, as being goods "of similar 
description" to delaines. The cause was 
tried upon the general issue; the verdict was 

s [Reported by Hon. WUliam Cranch, Chief 
Judffp.] 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 

2 [Affirmed m 101 U. S. 278.] 
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for the defendant [John Z. Goodrich], and 
tlie plaintiffs [Richard O. Greenleaf and oth- 
ers] moved for a new trial for misdirection, 
and because the verdict was against evi- 
dence. 

Charles L. Woodbury, Francis W. Heard, 
and J. P. Tucker, for plaintiffs. 

Geo, P. Sanger, Dist. Atty., and P. Cum- 
mings, Asst Dist Atty., for defendant 

Before SHEPLBY, Circuit Judge, and FOX, 
District Judge. 

FOX, District Judge. The plaintiffs, im- 
porters of diy goods, doing business in this 
citj' under the style of Hovey & Co., brought 
their action against the defendant, formerly 
the collector of customs at this port, to re- 
cover back an amount alleged to have been 
illegally exacted of them by him, as duties 
on sundry importations of cloths, in the year 
3862-3, commonly known as Saxony dress 
goods. It was not questioned by either par- 
ty, that under the acts of 1861, the plaintiffs' 
goods would have been subject to a duty of 
tliirty per cent, ad valorem; but the question 
arising in the present cause is, whether under 
the act of 18G2, providing for additional du- 
ties, these goods were subject to an additional 
duty of tv\'0 cents per square yard, they not 
exceeding forty cents per square yard in 
value, or whether tney came within another 
clause of the act of 1S62 (12 Stat 553), which 
subjected the class of goods therein mention- 
ed as subject to an additional charge of five 
per cent, ad valorem. 

The clause found in the act of 1862, unaer 
which the two cents per square -yard was 
claimed, is as follows; "on all delaines, cash- 
mere delaines, muslin delaines, barege de- 
laines, composed wholly or in part of worst- 
ed, wool, mohair, or goat's hair, and on all 
goods of similar description, not exceeding 
in value forty cents per square yard, two 
cents per square yard." By another claiise 
in the same act, all other manufactures of 
woi-sted, or of which worsted shall be a com- 
ponent material, not otherwise provided for, 
ax-e subject to an additional duty of five per 
cent ad valorem. The plaintiffs' goods 
were of cotton warp and a worsted filling, 
which was dyed or colored before weaving, 
and it was claimed that they were not of a 
similar description to the delaine fabrics, 
which were always woven without color, or 
in the grey, as it is generally termed, and so 
they were not liable to the higher rate of two 
cents per square yard. 

The principal ground taken by the counsel 
for the plaintiff in their learned argument 
for a new trial is, that under the instructions 
given to the jury, the construction of the 
statute was left to the jury; that it was the 
duty of the court to have defined the language 
of the act, and that the jury should have 
been directed to apply the definitions so given 
to the facts as they might find them estab- 
lished by the evidence. The instructions 
IOfed.cas. — 74 



which were given to the jury are found set 
forth in the report of the charge as taken 
by the shorthand reporter, and an examina- 
tion of the charge does not satisfy us, that it 
i^ fairly subject to this objection. 

The charge states "that as the court under- 
stands the testimony, there were in 1862 two 
descriptions of delaines; one made entirely 
from wool or worsted, and it was not claim- 
ed, that the goods of the plaintiff were of 
that description; the other was of cotton 
warp and worsted filling, known in com- 
mex'ce by various names, some of which as 
cashmere, barege, &c., are found in the stat- 
ute. These goods were invariably woven of 
undyed yarn, or in the grey; were for the 
most part dyed or printed, and sold as dress 
goods for ladies' wear. It would. seem from 
the evidence that they varied somewhat in 
textm-e, In coarseness or fineness of the worst- 
ed, and sometimes, as some of the witnesses 
state, were twilled or woven in figures; some- 
times the warp had more or less heavy 
threads or cords running through it for mak- 
ing reps, but the filling. It Is said, was never 
in color when woven. Here is found, if I 
am correct in my view of the evidence of 
which the jury will judge, a class of dress 
goods of cotton waip and worsted filling, 
without color of any kind when woven, but 
the color was subsequently applied, and these 
were the delaines referred to in the act as 
the court understands it." This portion of 
the charge certainly must have conveyed to 
the jury, what In the opinion of the court 
were the fabrics referred to in the act as 
delaines, and of a similar description to 
which must be any other goods, upon which 
the additional duty of two cents per square 
yard could be exacted. 

The jury were also instructed, that the 
words "of a similar description" were to be 
taken and imderstood. In their popular and 
received import, ^s generally understood in 
the community at large, at the time of the 
passage of the act These words are mani- 
festly not words of art; they are not novel or 
obscure, and there is nothing peculiar or ex- 
clusive in their signification, so that it would 
be proper to explain or elucidate them by ref- 
erence to the business of manufacturing or 
vending of delaines; the language is plain 
and familiar to every one, and requires no 
evidence to explain its import, and as stated 
by Mr. Justice Daniel, In Maillard v. Law- 
rence, 16 How. [57 U. S.] 261, "The popular 
or received import of words furnishes the 
general law for the interpretation of public 
laws, as well as of private and social trans- 
actions; and whenever the legislature adopts 
such language in order to define and pro- 
mulge their action or their will, the just con- 
clusion from such a course must be, that they 
not only themselves comprehended the mean- 
ing of the language they have selected, but 
have chosen it with reference to the known- 
apprehension of those to whom the legisla- 
tive language is addressed, and for whom it 
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was designed to constitute a rule of conduct, 
namely, the community at large." The ob- 
jection, therefore, that the jury were instruct- 
ed to take these words in tlieir popular im- 
port, witliout evidence as to what the im- 
port might be, is not maintainable, as evi- 
dence was not necessai-y or properly admissi- 
ble upon a matter so clearly within the gen- 
eral knowledge and understanding of the 
jury. 

The jury were also instructed that the 
similarity refeiTed to In the statute by the 
expression, "goods of similar description," is 
a similarity in respect to the product and its 
adaptation to uses, and to its uses and not to 
the process by which it was produced. The 
plaintiff requested that the jmy should be 
instructed, "that if the3'- believe that the 
plaintifTs' goods were not woven in the grey 
or natural color of the worsted and cotton, 
but were woven with colored wai-ps or filling, 
then their verdict must be for the plaintiff.'* 
This insti'uction was refused, and as we 
think properly, as the effect would have been 
to restrict the consideration of the jury to 
the process of manufacture, and to have 
withdrawn from then- consideration the true 
question, which was similarity of fabric. In 
our opinion, this was the real question for 
the jury to determine, and the judge at nisi 
prius would not have been justified in with- 
holding from the consideration of the jmry all 
the other evidence in the case bearing on the 
similarity, or difCerence between the delaines 
caEed for by the. act, and the goods upon 
which the duties were exacted of the plain- 
tiff. The instruction tliat the similarity re- 
quired by the act must be found in liie re- 
sultant fabric, and not solely in the process 
of its manufacture, was a correct exposition 
of the meaning and effect of the words, 
"goods of a similar description," and all that 
the comi: could be well called upon to pi'c- 
sent for the considei-ation of the juiy. The 
very words of the act are the cleai-est and 
most manifest evidence of the meaning and 
Intent of congress. It no where declares that 
the similarity shall be in the method by which 
the goods are woven or dyed, but it does re- 
quire that in the goods themselves^ the simi- 
larity shall exist 

The charge of the judge presented to the 
jury with some detail, the various points of 
similarity and difference as developed in the 
testimony, and concluded by instructing 
them, that it was for the jury to determine 
whether or not the goods upon which the du- 
ties were exacted were goods of a similar de- 
scription with the delaines enumerated in tha 
act, and that all of tlie testimony that had 
any bearing upon that question, the goods 
themselves, the manner in which they were 
woven and dyed, the result of the dyeing, 
and every other fact and circumstance, were 
to be taken into consideration and allowed 
their proper effect, in coming to a conclusion 
in regard to the similarity or dissimilarity of 
the two fabrics. These instructions submit- 



ted to the jury the real issue in the case, 
which had become almost entirely a matter 
of fact, which the jury was .the proper ti*i- 
bvmal to pass upon; any other direction 
would have encroached on the province of 
the jury, and would therefore have been ob- 
jectionable. 

These instructions are sustained by the 
opinion of the supreme com-t of the United 
States in Barney v. Schmeider, 9 Wall. [76 U. 
S.] 252, which was an action similar to the 
present, to recover back the excess of duties 
imposed by the collector of New York, under 
this statute of 1862, on goods similar to plain- 
tiffs'. In that case the learned judge says, 
"The point in dispute was whether the goods 
of plaintiff, on which the two cents per yard 
had been assessed, were goods of a similai 
description to those above mentioned, within 
the meaning of the act Now it is clear that 
this question alone is one of mixed law and 
fact, because until we are informed by tes- 
timony as to the nature and character of 
plaintiffs' goods, no construction or view of 
the law can be applied to them. The court 
can only know by evidence what kind of 
goods were assessed by the collector, and this 
at once dispels the idea that the case could in 
any sense present an abstract question of 
law." From the report and record of that 
cause it would seem that the judge at tlic 
trial, because the goods of the plaintiff woro 
woven in colors, ruled as a matter of law 
that such goods were not similar to the de- 
laine fabrics, and the plaintiff obtained a 
verdict which was not sustained by tlie su- 
preme court In the present case an entire- 
ly different course was adopted, and the jury 
were instructed as to what the evidence 
showed the delaine fabrics mentioned in tlie 
act to be, and further in what respect the 
similarity must exist in, that the fabric itself 
and the uses for which it could be employed 
must be similar to the goods previously de 
scribed in the act The court thus gave a 
legal construction and signification to the 
language of the statute, leaving it to the jury 
to make the application of the facts and de- 
termine whether by the facts it appeared 
that the goods of the plaintiff were fabrics, 
so far similar to the delaine fabrics as to 
subject them to the same rate of duty. 

Exception is also taken to the admission of 
the testimony of Webster respecting cei-tain 
samples of goods. Mr. Dalton was called by 
the plaintiff as an expert, to state as to the 
process of manufacture of delaines and other 
fabrics, and whether certain samples pre- 
sented to him were delaines or similar goods. 
For the purpose of testing his skill and 
knowledge as an expert, the defendant exhib- 
ited to him certain other samples, and he was 
inquired of in relation to them," what kind of 
goods they were, &c. Having given his opin- 
ion in respect to them, Mr, Webster was 
called and allowed to contradict the opin> 
ions of Mr. Dalton, and to state the facts 
as to these samples shown to Dalton by de- 
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fendant's counsd, wlaat they in truth Tvere, 
and of what material, &c. This evidence 
was clearly admissible, as bearing ttpon the 
qualifications of Mr. Dalton as an expert, 
and this was the sole reason ajid purpose for 
which it was received at the trial. 

There being a great mass of evidence be- 
fore the jin:y bearing upon the question of 
whether or not the plaintiffs' goods were sim- 
ilar to delaines, all of which was very ably 
and fully presented to the jury by the respec- 
tive coimsel, the court does not feel justified 
in setting the verdict aside as contrary to 
the weight of the evidence; it was a matter 
more clearly within the province of the jury, 
with much evidence on each side, and the 
plaintiffs must abide the result. Motion over- 
ruled. Judgment on tlie verdict. 

[NOTE, The plaintiffs then appealed to the 
supreme court, where the judgment was af- 
firmed in an opinion by Mr. Justice Strong, who 
said that the court's instruction witii reference 
to the act of 1862 was proper, and that the 
phrase, "of similar description," is not a com- 
mercial term; the tariff acts do not contemplate 
that goods classed under it shall be in all re- 
spects 'the same. 101 U. S. 278.] 
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Case ISTo. 6,779. 

GE.EENLEAP v. MAHEB et al. 

[2 Wash. 0. C. 44.] i 

Circuit Coiurt, D. Pennsylvania. April Term, 
1807. 

IxjuN'CTioN— Stat Psooeedings at Law — Judg- 
ment. 

1. An injunction was obtained to stay pro' 
ceedings on a judgment rendered under tbe fol- 
lowing circumstances. G. drew two bills of ex- 
change in favour of M. on S., who accepted 
them for the accommodation of G., who after- 
wards became bankrupt, and obtained his cer- 
tificate. S. made an assignment of certain ef- 
fects to M. to secure his acceptances, and after 
the date of the certificate of S., arrested him in 
New-Jersey, and took from him the note upon 
which the judgment was obtained, which judg- 
ment was for the use of M, 

2, The court refused to dissolve the injunction, 
as no money had been paid by S., but deemed 
the whole a contrivance to get rid of G,'s dis- 
charge under the bankrupt law. 

[Cited in Parks v. Ingram, 22 N. H. 292.] 

- 3. By a special action on the case, S. might 
recover from G. what he had actually paid to 
M. 

In eqmty. The case, as it appears from 
the bill and answer, is shortly as follows. 
The plaintiff drew two bills of exchange on 
Smith for 8000 dollars each, payable at four 
and six months; which Smith accepted for 

1 [Ori^nally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



the accommodation of the plaintiff. These 
bills were drawn in favour of Maher, who 
endorsed one of them to A. Harper. Smith 
assigned to a trustee, a claim he had against 
Sir W. Pulteney and W. Hornby, to satisfy 
two judgments obtained against him on these 
bills, in 1801, and in 1805. Maher delivered 
up the acceptance which he had for 8000 dol- 
lars, and gave a receipt in full of the judg- 
ment, which thereby became satisfied; and 
satisfaction was accordingly entered on tlie 
record thereof, StUl further to "secure the 
said Maher, Smith, in 1805, assigned to Na- 
thaniel Pendleton, all debts due to him from 
the plaintiff, on account of money paid by 
Smith for the plaintiff, as his surety, in con- 
sequence of his acceptance of his bills, and 
on any other account; and also a claim he 
has against the government of France; sub- 
ject, nevertheless, to tiie claims of Grayham.. 
Rogers & Pitcairn; and also any contingent 
right of Smith in certain property previously 
conveyed to Mr. Troup, in trust for paying 
a large sum due to different persons: after 
that trust was executed, all the property so 
assigned, was in trust, to pay first his debt 
to Maher, and then the one due to Harper. 
This deed recites the assignment of the 
claims against Pulteney & Hornby, which it 
declared to be yet subsisting. 

A suit was brought in the circuit court of 
Pennsylvania, by Smith, against Greenleaf, 
to recover the amoimt of the acceptance to 
Maher, on which no bail was taken. The de- 
fendants consider this suit as brought for the 
benefit of Smith, inasmuch as the money to 
be recovered therein, is with other effects, 
assigned as collateral secm*ity for the debt 
due to Maher; and if that debt should be 
paid out of the other ti-ust property, the mon- 
ey recovered from Greenleaf, would go sole- 
ly to Smith. They admit, however, that so 
far as the money, when recovered, will go 
to Maher to satisfy hip claim against Smith, 
he has an interest in the suit Suits are now 
depending against Pulteney & JBEornby fov 
the same purpose. Sometime in 1806, the 
plaintiff being in New-Jersey, was arrested 
at the suit of Smith, and held to bail for 
35,000 doUal-s, the suit being to recover tlie 
amount of the two acceptances before men- 
tioned; the suit in Pennsylvania still de- 
pending. The plaintiff was unable to give 
baU, whereupon a compromise took place be- 
tween jMr. Lawrence, the agent and attorney 
at law of the plaintiff, and the attorney for 
the defendant. Smith; whereby the latter 
agreed to accept the note of Greenleaf for 
2000 dollars, endorsed by Lawrence, to be ap- 
plied in all events towards the discharge of 
the acceptance for 8000 dollars, for which the 
suit in Pennsylvania was brought; and on 
receiving this note, Greenleaf was dischar- 
ged from the custody of the sheriff, and the 
suit in New- Jersey dismissed. On the 11th 
of January 1803, a commission of bankrupt- 
cy issued against the complainant, and his 
certificate was signed on the 29th of April 
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in the same year. The plaintiff having ob- 
tained an injunction to prevent the transfer 
of the note for 2000 dollars, a motion was 
now made to dissolve it 

WASEDiNGTON, Circuit Justice. If it ap- 
peared that the bill had been fairly paid by 
Smith, by means of property sold to the 
holder, or conveyed in trust for payment to 
his satisfaction, and the bill was given up, 
we should think that it was nothing to Green- 
leaf how it was paid. But it appears that 
the whole business has been conducted with 
a view to save Smith; and it does not appear 
to the court, nor is it even averred by the 
answer, that the trust property, exclusive of 
the claim against Greenleaf, is worth a cent 
— much less enough to pay the acceptances. 
If so, then the case stands as if Maher, 
whose claim against Greenleaf, was defeated 
by the certificate, hadmerely appointed Smith, 
who was ultimately liable to him, to sue 
Greenleaf in his name, but for the use of 
Maher; and to enable him to do so, he ac- 
knowledged satisfaction received upon the 
bill. Smith in fact pays nothing, but re- 
ceives the debt, and pays over the money to 
Maher. But this cannot be done. He can 
only recover, in a special action on the case, 
so much as he has paid. It would, there- 
fore, be premature to dissolve the injunction, 
until we can ascertain the value of the other 
property assigned to pay Maher. The motion 
to dissolve the injunction refused. 

[See Case No. 5,780.] 



Case Wo. 5,780. 

GREENLEAF v. MAHER et al, 
[2 Wash. C. C. a93.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 

1S09. 

Injunction — Stat Proceedings at Law — Jodg- 

MEST. 

A perpetual injunction was granted, in order 
to stay proceedings on a judgment at law, ob- 
tained in a suit instituted in tiie name of a per- 
son not interested, whose name was used only 
for the purpose of preventing a defence, which 
the defendant had against the real plaintifE in 
interest. 

This cause now came on to be heard, upon 
the bill, answers of all the defendants [Ma- 
her, Smith and Pendleton], replication, and 
the deposition of a Mr. Jackson, an agent of 
Maher; who deposed, that in ISOS, he (hav- 
ing been authorized by Maher to take landj, 
received a conveyance from one Justice 
Smith, in part payment of Smith's acceptance 
of the bill held by Maher, at the price of 
about twenty-four hundred dollars, at which 
it was valued by three disinterested persons, 
for which sum he had passed his receipt to 
Mr. Smith. The judgment at law, by Smith 

1 [Ori^nally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



against Greenleaf, was rendered in Novem- 
ber, 1806; afterwards this injunction was 
granted, subject to the decision of the court 
in this cause, whether the said Smith was en- 
titled to recover in that action. 

Tilghman and Ingersoll,forthe complainant, 
contended, that until actual payment, or real 
satisfaction made by Smith to Maher, no ac- 
tion could be maintained by Smith against 
Greenleaf. Even if Smith had given his 
bond to Maher, and he had accepted it as 
payment, it woidd not have been sufficient 
3 East 169; 2 Term R. 371, 372; 3 Bl. Oomm. 
163, note 5. As to the note given by Green- 
leaf to Smith, in New-Jersey, it was given 
under such circumstances of oppression, that 
it cannot be supported. Greenleaf was, at 
that time, sued by Jlaher in this court The 
suit in New-Jersey was for the amount of 

Maher's bill, and the one assigned to , 

although it is not pretended that any part 
of this last bill had been satisfied or se- 
cured, and bail was marked for thirty-five 
thousand dollars. The payment in 1808 was 
objected to as unsatisfactory, in respect to- 
the bona fide nature of it. 

Dallas and Rawle, for the defendants, ar- 
gued that it was of no consequence to the 
complainant how Maier was satisfied. A 
note given and received as payment by a 
surety, is sufdcient to entitle him to recover. 
If his body be taken in execution, it is a 
payment There is no distinction between 
this case and one where a bond of indemnity 
is given. In this case, the complainant prom- 
ised to provide funds to enable Smith to pay, 
and a principal may be bound to indemnify, 
without giving a bond. The surety may sue 
in equity, to compel his principal to indem- 
nify: also to compel the creditor to bring his 
suit against the principal. Cases cited, 1 
Vent. 261; 5 Coke, 24; 3 Mod. 87; 2 Esp. 
571; 1 Vern. 189; 18 Vin. Abr. 141; Anstr. 
54i; 3 WUs. 13, 266, 346; 1 Term R. 559, 
715; 4 Burrows, 2482; 2 Com. Dig. 327. 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court If we had any 
doubt in this case, we should take time to 
consider it; but we have none. We can- 
not but perceive that the suit at law was 
brought by Maher, in the name of Smith. 
The deeds of trust the acknowledgment 
of the defendants in their answers, the ar- 
rangement in New-Jersey upon the arrest 
of the complainant and every circumstance, 
in the cause, prove this beyond all con- 
troversy. The case, then, is no more than 
this. Maher, the payee of this bill, whose 
claim against the complainant, as drawer, 
was forever barred by the certificate of tlie 
complainant, by an arrangement with Smith, 
acknowledging himself satisfied in respect 
to him, receives an assignment from Smith 
to certain trustees of his. Smith's claim upon 
the complainant, and now uses Smith's name 
to recover the money. But had Smith any 



[10 Fed. Cas. page 1173] 



(Case Ko. 5,782) GR1i:ENLEA1^ 



cause of action against the complainant, 
whicli lie could assign? Merely as acceptor 
or surety, he had none. But if he had paid 
Maher, after the certificate of hantruptey of 
Greenleaf, a cause of action would then, and 
not before, have accrued; and this, being 
subsequent to the certificate, would not have 
been barred by it This seems to be so ob- 
vious, that it can only be necessary to no- 
tice the objections to it. 

It is said that Smith has given satisfactory 
security to Maher, which is equivalent to a 
payment "WTiat is this secuj.'ity? As to bis 
claims upon Poulteney & Hornsby, and upon 
the French government, it does not appear, 
nor is it pretended, that they have produced, 
or are likely to produce, one shilling; and if 
they never should, Smith can be in no worse 
condition than if he had not given the deed. 
If the fii"st deed was equivalent to siitisfac- 
tion and payment, then this took place be- 
fore the certificate, which would be fatal to 
the claim. The other security is this veiy debt, 
in which, as before observed, Smith had no 
interest, until he had first paid Maher. If 
Slaher had gratuitously released Smith, could 
the latter have recovered against Greenleaf, 
as for money paid to his use? Certainly not 
It is said, that Greenleaf is bound to indem- 
nify Smith. This is not the fact; but if it 
were, the action of Smith must have been 
for a breach of that contract, and not for 
money paid for his use, which was never 
paid. It is said, that Greenleaf, being com- 
plainant in equity, must do equity; and this 
equity consists in paying or indemnifying- 
Smith. But this is begging the whole cause. 
It is the very thing which Greenleaf says, 
and very jusQy too, he is not bound to do; 
and it is to be relieved against such a claim, 
that he comes into this court As to the pay- 
ment, said by Jackson, the witness, to have 
been made in 1S08, it was after this cause 
was for hearing, and it comes in too ques- 
tionable a shape to be accredited now. It is 
obvious, that the whole object is to vest in 
Maher a right to recover against Greenleaf, 
where alone he has a chance to get any thing. 
He would therefore care very little about 
giving a receipt for ten times the amount of 
the property transferred; and it is to be ob- 
served, that this alleged payment is about 
nine months before the answer of Maher is 
sworn to, and yet he does not notice it Be- 
sides, altiiough we haye the testimony of the 
witness, we have not that of the defendants, 
in order to ascertain the reality of this pay- 
ment If, however, this payment has been 
bona fide made, and is a real transaction, 
and still further, if the trust property should 
turn out productive, or Smith should be en- 
abled to pay Maher, it would be inequitable 
to bar the right of Smith to proceed at law 
upon his judgment, by an absolute decree; 
and thei'efore we shall decree a perpetual 
injunction as to the judgment at law, and as 
to a transfer of the note given in New- Jersey, 
under circumstances which require us to pre- 



vent it from operating against the persons 
who gave it But this decree will be without 
prejudice to the defendant Smith, in case he 
should hereafter make payment or othei' equi- 
table satisfaction to Maher; or in case he 
should be able to establish the payment made 
in 1808, to the satisfaction of the court; and 
leave will be reserved to him, at any future 
time, to open this decree for these pui-poses. 
We shall not decree the New-Jersey note to 
be delivered to the plaintiffs, or to be can- 
celled, but to be delivei-ed to the clerk of this 
court; and reserve for future consideration, 
in case this decree should be opened, whether 
Smith should be entitled to the benefit of that 
security. The costs of this, and the suit at 
law, to be paid by Smith and Maher. 

[See Case No. 5,779.] 
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[Nowhere reported; opinion not now accessi- 
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Case No. 5,78S. 

GREENLEAF et al. v. SOHELL. 

[6 Blatchf. 225.] 1 

Circuit Court S. D. New York. Oct 10, 186S. 

Cdstoms Duties— AcTioM to Recover Payments 
— Pkoof op Pkotest — Verdict by Coxsext. 

1. In a suit brought against a collector of cus- 
toms, to recover back duties paid under protest 
it is, under the act of February 26, 1845 (5 
Stat 727), an indisjiensable item of proof, to be 
made by the plaintifE, on the trial of the suit,^ 
that such a protest as that act requires was 
made. 

2. Where the verdict in such a suit is, that, 
by consent of counsel, the jury find for the plain- 
tiff, "for the amount, with interest, of the ex- 
cess of duties paid under protest, on more than 
two per cent commission on all importations 
specified in the bill of particulars in this cause, 
from tie continent of Europe, except Paris, the 
amount to be adjusted by the clerk of this court 
or his deputy,"' and the clerk reports that, ac- 
cording to his adjustment the plaintiffs are en- 
titled to judgment for a sum named, the report 
cannot be excepted to on the ground that the 
duties are shown to have been paid by a certain 
firm, and that the plaintiffs did not prove be- 
fore the referee that they composed that firm 
when the duties were paid, or that they alone 
paid the duties. 

[Cited in Simpson v. Sehell, 14 Fed. 287.] 

3. Even if such objection be not one which 
ought to have been taken by plea in abatement, 
as being an objection that some party who 
ought to have been joined as a plaintiff in the 
suit, was not joined, the verdict cures any de- 
feet in that regard. 

4. Such verdict must be considered as being 
also an order of reference made by the court 
and entered in its minutes, and confines the ac- 
tion and duty of the referee to an arithmetical- 
adjustment and computation of amounts, -on the 
basis of computation prescribed in the verdict 

5. Under such verdict, the plaintiff is not -re- 
quired to prove before the referee that the du- 
ties were paid under protest 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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This was an action [by Richard G. Green- 
leaf and others] against [Augustus Schell] the 
collector of the port of New York, to recover 
hack an excess of duties alleged to have heen 
paid to him under protest. 

Almon W. Griswold, for plaiatiffs. 
Simon Towle, for defendant. 

BLATOHFORD, District Judge. The 
foundation of any claim by the plaintiff in 
such an action as this, is, lihat the alleged 
illegal duties exacted by the collector must 
have been paid under a proper protest. The 
act of Febi-uary 26, 1845 (5 Stat 727), pro- 
vides, that no action shall be maintained 
against any collector, to reeovei' the amount 
of duties paid under protest, "unless the said 
protest was made in writing, and signed by 
the claimant, at or before the payment of 
said duties, setting forth distinctly and spe- 
cifically the grounds of objection to the pay- 
ment thereof." In such a suit, therefore, it 
is an indispensable item of proof to be made 
by the plaintiff, on the trial of the suit, that 
such a protest as the statute requires was 
made. Such proof may be made by produ- 
cing the protest, and showing when it was 
made, or by proving its contents and when 
it, was made, if it be lost, or by the admission 
and consent of the defendant in proper form, 
in open com't or otherwise, that such a protest 
was made. In the present ease, the issue, 
which was raised by the plea of the general 
issue to the declai*ation, was tried before this 
court and a jury, on the 26th of February, 
186i. The verdict of the jury was in these 
words: "By consent of counsel, the jury find 
a verdict for the plaintiffs in the above-enti- 
tled cause, for the amount, with interest, of 
the excess of duties paid under protest, on 
more than two per cent commission on all 
importations specified in the bill of particu- 
lars in this cause, from the continent of Eu- 
rope, except Paris, and on more than one and 
a half per cent commission on importations 
from Great Britain, and a like verdict for the 
excess of duty paid under protest, on the im- 
portations specified in the bill of particulars 
in this cause, upon charges, above those set 
forth in the reports of Isaac Phillips, apprais- 
er, dated October 13th, 1836, and of the sev- 
eral subsequent dates, as modified by treas- 
ury instructions dated May 21st 1863, the 
amount to be adjusted by the clerk of this 
court or his deputy." The adjustment under 
this verdict has proceeded before the clerk, 
and he, by his report filed October 3d, 1868, 
reports, that according to his adjustment, 
the plaintiffs are entitled to judgment on the 
verdict, for $338.85 principal, and $270.23 in- 
terest—in all, S609.0S. The defendant has 
excepted to the report on two grounds, and 
the exceptions have been argued on the re- 
port and on the record of the testimony and 
proceedings on the reference. 

1. The first exception is, that the duties are 
shown to have been paid by the firm of O. F. 
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Hovey & Co., and that the plaintiffs did not 
prove before the referee that they composed 
that firm when the duties were paid, or that 
they alone paid the duties. It is too late to 
take this objection. The point of the objec- 
tion is, that some party who ought to have 
been joined as a plaintiff in the action, was 
not joined. Even if this objection be not one 
which ought to have been taken by plea in 
abatement the verdict cured any defect in 
this regard. Independently of this, I regai-d 
the verdict, which must be considei'ed to be 
also an order of .reference made by the com*t 
and entered in its minutes, as confining the 
action and duty of the referee solely to an 
arithmetical adjustment and computation of 
amounts, on the basis of computation pre- 
scribed in the verdict, and as affirming that 
the plaintiffs are entitled to the judgment 
which will follow the vei-dict for the excess, 
to be so computed, of duties paid on the im- 
portations specified in the bill of particulars. 
If some parties other than the plaintiffs paid 
such duties, so as to be really entitled to the 
return of them, it was for the defendant to 
show that fact on the trial before the jury. 
At all events, the refei'ee had nothing to do 
with that question, under the terms of the 
reference to him. 

2. The second exception is, that the plain- 
tiffs did not prove before the referee that the 
duties in question were paid under protest 
In regard to this exception, the defendant 
insists that the terms of the verdict requh'e 
that the plaintiffs shall make proof before 
the referee that the duties were paid under 
protest I do not so understand the verdict. 
I undei'stand it to affirm, that the excesses 
of duties paid, if any such excesses shall be 
found, by the computation and adjustment 
of the referee, to have been paid, on the im- 
portations specified in the biU of particulars, 
were paid under protest Unless they were 
paid under protest there could be no verdict 
for the plaintiffs, because, by the express pro- 
vision of the act of 1845, before referred to, 
no action for them would lie. Proof of such 
payment under protest laid at the threshold 
of the plaintiffs' case at the trial, and, unless 
such proof was made, it was the duty of the 
court to instruct the jury that the plaintiffs 
could not recover. Such proof could be made 
as well by the admission and consent of the 
attorney for the defendant as in any other 
way. In the present case, it appears by the 
verdict to have been made by such admission 
and consent. The verdict must be held, in 
the absence of any reservations in It to cover 
every thing which the plaintiffs would have 
been obliged to prove, on the issue joined, to 
entitle themselves to a verdict The verdict 
here covers every thing but the amounts of 
the excesses. As to those, the referee is to 
compute them, on the specific basis set forth 
in the verdict But he has no other duty to 
perform. 

It frequently happens, that in a verdict 
in a suit to recover back duties paid under 
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protest, the verdict is expressly made, on its 
face, subject to the opinion of the court as 
to the sufficiency of the protest, or that the 
verdict provides, that, if it shall appear, on 
the aidjustment by the referee or otherwise, 
that the question of the timeliness of the pro- 
test, or the question of a prospective protest, 
is involved, the verdict shall be opened. But 
there is no such reservation in the verdict 
now in question. That being so, the parties 
cannot, on the hearing before the referee, or 
by exception to his report, go back of the 
verdict, or go at all into any questions in re- 
gard to the protest. 

This question has been heretofore settled 
by this court In the case of Lottimer v. 
Redfield [Case No. 8,522], decided by air. Jus- 
tice Nelson, in December, 1-863, the verdict 
of the jury, which was given on the 2d of 
May, 1861, was in form precisely like the ver- 
dict in the present case, and was a verdict 
by consent, and the court held that the ver- 
dict was conclusive upoji the referee as to 
the protest The exceptions to the report are 
overruled. 
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13,555. 

Case "No. 5,783. 

GREENLEAF v. YALE LOCK MANUF'G 
CO. 

[17 Blatchf. 253; 4 Ban. & A. 583; 17 O. G. 
625.] 1 

Gbcuit Court, S. D. New York. Oct 29, 1879. 

Patents — ^Infbisgemext — Dasiages. 

In this case, the report of the master as to the 
amount of damages sustained by the plaintiff, by 
the infringement of his patent was set aside, on 
the ground that what he had reported as an es- 
tablished license fee was not shown to have 
been such. 

[Cited in Matthews v. Spangenberg, 14 Fed. 
351; Westcott v. Rude, 19 Fed. 833.] 

[This was a suit in equity by Halbert S. 
Greenleaf against the Yale Lock Manufactur- 
ing Company.] 

Edmund Wetmore and George T. Curtis, for 
plaintiff. 

Frederic H. Betts, for defendant 

BLATCHFORD, Circuit Judge. The ac- 
counting in this case relates to the infringe- 
ment of the first claim of the plaintiff's pat- 
ent, in making and selling safe locks, and of 
the foui-th claim, in making and sellmg bank 
locks. The master says: "The complainant 
has successfully prosecuted infringers of these 
claims, and, in one case, for infringement of 
the fourth claim, in the manufacture and sale 
of bank locks, a settlement was arrived at, 
and the infringer, one George Damon, of Bos- 
ton, was licensed at $20 per lock. Several 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 4 Ban. & A. 583, and 
here republished by permission.] 
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suits against infringers of the first or 'key- 
changmg tumbler' claim of this patent were 
also successfully prosecuted by complainant 
and settlement obtained. One of such infrin- 
gers, Timothy J. Sullivan, of Albany, after 
settlement for past infringement, was granted 
a license under this patent and the patent 
granted to Lyman P. Munger, known as the 
Hunger patent wheel, owned, or owned in 
part, by complainant, at a license fee of ?500 
per year for the privilege of making 75 locks 
per year, that is, $6 66 per lock, and, if he 
manufactured more than 75 locks in a year,, 
he was to pay $10 per lock/ Of the licenses 
granted by complainant under this and the 
Munger patent two-thirds of the royalty re- 
ceived was allowed to the Munger patent and 
one-third to the Rosner patent, on which this 
suit is brought Under this division of roy- 
alty, the license fee on bank locks, for the use 
of the Rosner patent would be $6 66 per lock; 
and on the fire-proof safe locks, taking the 
smaller license fee of $500 a year, for 75 
locks, $2 22 per lock. These licenses form, in 
my opinion, under the decision of the supreme 
court in Burdell v. Denig, 2 Otto [92 U. S.] 
716, 719, the measure of damages which the 
complainant is entitled to recover from the 
defendant for its infringement of this patent 
I, therefore, find that the complainant should 
recover from the defendant the sum of $6 66 
per lock on 536 bank locks, $3,569 76, and 
$2 22 on 2,999 fire proof safe locks, $6,657 78 
—in all, $10,227 54." 

The defendant excepts to the finding that 
the settlements arrived at with Damon and 
Sullivan, or either of them, were any measure 
of the damages which the plaintiff should re- 
cover from the defendant, whereas the toas- 
ter should have reported that no established 
license fee was shown to have existed for the 
use of the plaintiff's invention, and that the 
damages could not be ascertained by refer- 
ence to any license fee or settlement. The de- 
fendant also excepts to the report because the 
master reports the sum assessed as damages, 
notwithstanding the fact that the master has 
not found or reported that the plaintiff had 
any established license fee or fees for the use 
of the patented invention, and notwithstand- 
ing the iact that it was conceded that the set- 
tlements upon which his finding was based 
were exceptional cases, unlike, and inappli- 
cable to, the case, or the situation and condi- 
tion, of the defendant, and notwithstanding 
the fact that the plaintiff himself testified that 
he had no established license fee and never 
intended to establish one, and notwithstand- 
ing the- fact that the alleged settlements on 
which the said finding is based were mani- 
festly inapplicable to the case of the defend- 
ant, or any rule of damage. It fui-ther ex- 
cepts to the report for that the rule and 
amount of damage derived from foUowuig 
the exceptional settlements upon which it is 
based, give to the plaintiff more than his ac- 
tual damage; and for that the prices and 
amounts imposed upon the defendant by fol- 
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lowing said exceptional settlements, are plain- 
ly extravagant and ruinous, and more than 
the actual damage of the plaintiff, and im- 
possible to have been realized or received by 
the plaintiff as license fees from such a busi- 
ness as the defendant's, and impossible to 
have been paid in the course of business by 
the defendant; and for that the master erred 
in reporting that the sum of $10,227 54, or 
any other sum, should be recovered by the 
plaintiff from the defendant; and for that 
the master erred in not reporting that no prof- 
its and no damages were shown. 

I think that the defendant's exceptions must 
be allowed and the report set aside, and the 
case be refei'red back to the master, for fur- 
ther consideration and report, either with or 
without additional evidence, as he may deter- 
mine. The evidence does not show that any 
established license fee was proved in respect 
to either of the devices. The report is not on 
the basis of profits. It is on the basis of 
damages. The amount awarded seems to me 
to exceed the actual damage, on any fair 
view of the case. The views set forth in 
Black V. Munson [Case No. 1,463] show, that, 
on the evidence in this case, no fixed and es- 
tablished license fee can be held to have been 
proved by the plaintiff, or any fee which can 
be properly taken as a measure of the actual 
damage sustained by the plaintiff. 

,I^O.SP' There was a decree overruling both 
plaintiffs and defendant's exceptions to the 
master s report, and the cause sent back for fur- 
ther consideration. Upon the master's second 

?^P*'oo'Aio*l^*^"K'^^s S>^6" for complainant 
tor J>2,yb8.16, with interest from February 15, 
lb (9, and $184 costs. From this decree an ap- 
peal was taken to the supreme court, where it 
was reversed (Mr. Justice Wood delivering the 
opinion) upon the ground that the first claim of 
the complainant was anticipated by the appli- 
cation and specification of one D. S. Rickards, 
of Boston, and by the locks manufactured by 
Evans & "Watson, of Philadelphia, and that it 
is therefore void. 117 U. S. 554, 6 Sup. Ct. 
846.] 
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GREENOUGH v. OLARK. 

[1 MacA. Pat. Cas. 173.] 

Circuit Court, District of Columbia, aiarcli, 
1853. 

Patents— Decision of Commissios^er — Time fob 
Appeal — Motiox foh Reheaeing. 
p.. The reasons of appeal must be filed within 
the time fixed by the commissioner, otherwise 
the right of appeal is lost; and the time is not 
enlarged merely by the pendency of a motion 
for a rehearing, without any order extending 
such time.] 

[2. The filing of the reasons of appeal is es- 
sentially the appeal itself. The judge can ju- 
dicially know nothing of the ease until the ag- 
grieved party presents to him his petition for 
revision on appeal, and this the latter is not au- 
thorized to do until after an adverse decision, 
after he has notified the commissioner of his 
appeal, and after his reasons of appeal are filed.] 



[10 Fed. Cas. page 1176] 

Appeal from decision of commissioner of 
patents in interference, 

[Appeal of John J. Greenough from a deci- 
sion in interference by the commissioner in 
favor of Terence Clark.] 

MORSELL, Circuit Judge. On the day 
and place appointed for the trial of this case, 
the parties appeared by their respective coun- 
sel, and Mr. Baldwin, an examiner at the pat- 
ent office, with the models and drawings, the 
evidence, and all the papers relating to said 
ease, with the decision of the commissioner, 
the reasons of appeal, and the commissioner's 
report. Previously to entering upon the inves- 
tigation of the merits of the matter in contro- 
versy, the counsel for the appellee objected to 
the jurisdiction of the judge, and moved to 
dismiss the appeal, upon the ground that the 
appeal was not taken and the reasons of ap- 
peal filed within the time limited by the com- 
missioner. With respect to which the facts 
were: On the 19th of January, 1850, notice 
was given to the appellant by the commis- 
sioner that an interference was supposed to 
exist between his application and a caveat 
theretofore filed in the secret archives at the 
instance of the appellee, Terence Clark. On 
the 18th of April, 1850, the caveator filed his 
application for a patent. On the 27th of 
April, 1850, an interference was declared be- 
tween the two applications, and notice of a 
day of hearing was given to the parties. The 
hearing was postponed from time to time un- 
til the first Monday in November, 1850. On 
the 14th of November, 1850, the commission- 
er decided the question between the parties. 
He says: "Upon examination of the testi- 
mony adduced in this case, it is hereby de- 
cided that Terence Clark is the first invent- 
or, and as such entitled to a patent." No- 
tice of this decision was given to the par-r 
ties, together with notice that if no appeal 
was taken on or before the third Monday 
in December then next a patent would issue 
to Clark. On the 11th of December, 1850, 
and within the time fixed for issuing of the 
patent to Clark, Greenough made application 
to the commissioner in the nature of a peti- 
tion for a rehearing. This application was 
pending and imdecided until the 26th day of 
December, 1850. No new limit appears to 
have been expressly assigned, but the request 
was refused by letter of the 26th, same day 
as above stated. On the 15th of September, 

1851, before the patent had issued, Green- 
ough filed with the cominission his appeal to 
the chief judge of the eircuit court of the 
District of Columbia. On the Sth of June, 

1852, letters-patent were issued to Clark, at 
which time no reasons of appeal were filed. In 
addition to the oral remarks that were made 
at the time when the motion was made in this 
case by the counsel for the respective parties 
they have since furnished me with their writ- 
ten arguments, embracing all that was before 
urged, giving fuller and more comprehensive 
views on the subject The order is— fii-st, by 
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the counsel in support of the jurisdiction; 
-and secondly, by the answer of the opposing 
counsel. I will briefly state the substance or 
«ach: It is said that it is a proceeding which 
concerns nobody but Greenough, and cannot 
affect the validity of any existing patent. 
Judge Cranch's decision in the case of Pom- 
€roy Y. Connison [Case No. 11,259]. The de- 
cision, of the same judge is referred to in the 
case of In re Janney [Id. 7,209], on the point 
of limitation of time to appeal and the prac- 
tice of the office. 

The reply is an argument upon the con- 
struction of those parts of the acts of July 
4, 1836 [5 Stat 117] and 1839 [5 Stat. 353], 
which give the right of appeal from the de- 
cision of the commissioner, and contends 
that there are three classes of cases intended 
to be provided for— the first, under the sev- 
enth section of the act of 1836, where the ap- 
plicant persists in his daim for a patent, and 
it is again rejected; second, where the appli- 
cation interferes with any other patent for 
which an application may be pending, or with 
any unexpired patent which shall have been 
granted; this is under the eighth section of 
the act of July 4th. 1836; third, in cases 
where a caveat has been filed and application 
is made withm a year by some other person, 
which appears to interfere with the caveator's 
invention. Although, it is contended, there 
be no express limit of time within which the 
appeal is to be made under the act of 1S36, 
it is implied that it must be made within a 
reasonable time. The act of the 3d of March, 
3839, section 11, remedies this defect by ex- 
pressly providing a limit Further, the lim- 
itation of time which the commissioner is au- 
thorized to make is not confined solely to the 
filing of the reasons of appeal, because, first, 
that would not accomplish the object to be 
obtained by the law; second, the appeal 
might go on at any time, without any rea.son 
being filed at all, for aught that appears in 
the acts of congress. The eleventh section of 
the act of 1839 first introduces the terms 
"'reasons of appeal," and this in the case of 
interfering applications. The correct gram- 
matical construction of this section requires 
the interpretation that the limit is to the ap- 
peal as well as to the time the reasons are 
to be filed. The copulative conjunction "and" 
connects both clauses. If Clark is no party, 
then tliere is no appeal. The acts of congress 
in no case of interference contemplate an ap- 
peal without expressly providing for it The 
continuance of the motion for a rehearing is 
no excuse for not filing reasons in time. It 
Is not analogous to a motion for a new trial 
in a court of common law. The commissioner 
had no authority to grant a rehearing after 
having once decided the case. Clark had no 
notice of it The appeal, with the reasons, wo s 
notfiled until after another expiration of forty 
days. The decision in the case of Pomeroy 
V. Connison [supra] is argued to be inappli- 
cable, because tJie party appealing, against 
whom the commissioner had decided, was a 



patentee, in which case the judge had no 
jurisdiction, and of whom the judge says a 
remedy may be had in another forum. As 
to Janney's Case [supra], the judge refused 
to entertain jurisdiction. It was not a ease 
of interference. The question is, whether the 
right to appeal was not lost by the failure 
of John J. Greenough to notify the commis- 
sioner of his appeal in this case, and to file 
his reasons of appeal on or before the 26th 
day of December, 1850, the time limited by 
the commissioner. 

All the conditions mentioned in the act 
of the 3d of March (section 11), in the cases 
of interference, must be complied with as 
prerequisites before the judge can take juris- 
diction by way of appeal from the decision of 
the commissioner refusing to grant a patent 
to the applicant The jurisdiction which he 
can take is a very special, limited jurisdic- 
tion, and all the previous circumstances must 
exist under which it is given before it 
can attach; and no other power or authority 
can be exercised except that which is either 
expressly given or which can be fairly in- 
ferred. The words of the statute are "that 
in all eases where an appeal is now allowed 
by law from the decision of the commission- 
er of patents to the board of examiners pro- 
vided for in the seventh section of the act 
to which this is additional, the party, instead 
thereof, shall have a right to appeal to the 
chief justice of the district court of the Unit- 
ed States for the District of Columbia, by 
giving notice thereof to the commissioner, 
and filing in the office of patents, within such 
"time as the commissioner shall appoint, his 
reasons of appeal, specifically- set forth in 
writing, a;id also paying into the patent of- 
fice, to the credit of the patent fund, the 
sum of twenty-five dollars; and it shall be 
the duty of said chief justice, on petition, to 
hear and determine aU such appeals, and to 
revise such decisions in a summary way, onthe 
evidence produced before the commissioner, 
at such early and convenient time as he may 
appoint, first notifying the commissioner of 
the time and place of hearing, whose duty it 
shall be to give notice thereof to all parties 
who appear to be interested therein, in such 
manner as said judge shall prescribe. The 
commissioner shall also lay before the said 
judge all the original papers and evidence in 
the case, together with the grounds of his 
decision, fully set forth in writing, touching 
all the points involved by the reasons of ap- 
peal, to which the revision shall be confined." 
From a careful examination of the provisions 
of this statute, I am satisfied that the filing 
the reasons of appeal must be considered 
as essentially the appeal itself; that the 
judge can judicially know nothing of the 
case imtil the party aggrieved presents to 
him his petition for a revision on appeal. 
This the law does not authorize the party to 
do until after the decision of the case by the 
commissioner against him, after he has no- 
tified the commissioner of his appeal and 
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after his reasons of appeal are filefl. On re- 
ceiving notice from the party of his intention 
to appeal, it becomes the duty of the com- 
missioner to fix a reasonahl© time for filing 
the reasons, and to him that duty is ex- 
clusively intrusted; within this time all fur- 
ther action of the commissioner as to grant- 
ing a patent is to he suspended, and within 
this time also the reasons must be filed, un- 
less, for good cause shown to him, he dii*ects 
tlie time to be enlarged. I think the power 
to enlarge the time and rehear the case re- 
mains with the commissioner until not only 
the patent issues, but until it is actually de- 
livered; after which his power over the ease 
is exhausted. I think, therefore, he had a 
right to entertain the motion in this case, 
and might have granted an enlargement of 
the time and a rehearing; but having re- 
fused so to do, and no reasons having been 
filed within the time limited, and a patent 
having issued, the right of appeal was lost. 
Believing, therefore, that I have no jurisdic- 
tion in this case, the appeal must be, and is 
hereby, dismissed. All the papers and mod- 
els are herewitli returned. 
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GREENOUGH v. LANGTREE. 
[1 Hayw. & H. 72.] i 

Circuit Court, District of Columbia. April 15, 

1842. 
Justice of the Peace — Jokisdiotion— Reduc- 
tion OP Claim. 

A plaintiff cannot withdraw a part' of his ac- 
count so as to bring the balance within the juris- 
diction of a justice of the peace and recover in 
an action for the part withdrawn unless with 
the consent of the defendant. 

At law. Action on an account [by Fred- 
erick W. Greenough against Samuel D. Lang- 
tree]. 

Jos. H. Bradley, for plaintiff. 

Clement Cox,' for defendant. 

Before CRANCH, Chief Judge, and 
THRUSTON and MORSEL.L, Circuit Judges. 

This is a suit brought on an account for 
goods sold to the defendant, as appeared by 
the following exhibit: "Samuel D. Lang- 
ti-ee, to Frederick W. Greenough. To 13 
numbers of the Indian Biography, §6 per 
number. Delivered by Daniel Rice. $78. 
Washington, D. C, Jan. 20, 1841." The fol- 
lowing agreement was copied from the book 
of subscriptions and admitted as evidence: 
"Terms. This work will be comprised in 
twenty numbers at six dollars per number, 
each number will contain six portraits. Sub- 
scribers: S. D. Langtree, Georgetown, D. 
O.,'* &c. Plea, non assumpsit 

1 [Reported by John A. Hayward, Esq., and 
Geo. G. Hazleton, Esq.] 



The following prayers were asked to be 
given by the counsel for the defendant, and 
given as prayed: The plaintiff is not en- 
titled to recover, unless the jury shall be sat- 
isfied from the evidence that the goods in 
question were sold and delivered by plain- 
tifC to defendant by request of the latter. 
If the jury should believe from the evidence 
that the defendant agreed to accept tiie 
goods in question if delivered by the plain- 
tiff, the plaintiff is not entitled to recover, 
unless the jury shall be satisfied from the 
evidence that the plaintiff delivered or of- 
fered to deliver the same in a reasonable 
time to the defendant If the jury shall be- 
lieve from the evidence that the plaintiff de- 
livered the goods in question and afterwards 
voluntarily withdrew a portion of them to 
reduce his demand within the jurisdiction 
of a justice of the peace, and sued the de- 
fendant for the residue before the justice of 
the peace, then the plaintiff is not entitled 
to recover for the portion so withdrawn, al- 
though the juiy shall believe from the evi- 
dence that the object of the plaintiff in so 
withdrawing them was to reduce his claim 
within the jurisdiction of a justice of the 
peace, unless at the trial before the said jus- 
tice the defendant refused to agree to such 
withdrawal of the said five books for the 
purpose aforesaid, and the said justice there- 
upon nonsuited said plaintiff, and the plain- 
tiff offered to return them to the defendant. 

Judgment for plaintiff on the verdict of 
the jury for the amount claimed. 



Case No. 6,786. 

In re GREEN POND R. CO. 

[13 N. B. R. (1876) 118.] i 

District Court, D. New Jersey. 

Baskkuptcy — Priok Appoistmest of Receiver 
BY A St,\.te Court— Cosfligt of Jukisdictiox. 

1. The fact that a state court had, prior to the 
filing of the petition, acquired jurisdiction over 
a corporation in a suit commenced therein for 
the purpose of distributing its estate as an in- 
solvent corporation, and a receiver appointed 
therein, is no ground for dismissing a petition 
for an adjudication of bankruptcy filed against 
it 

[Cited in Re Broieh, Case No. 1,921; Re Gor- 
ham, Id. 5^,624.] 

2. Secured creditors are not to be reckoned 
in computing the number of creditors who must 
join in an involuntary petition. 

[Cited in Re Serafford, Case No. 12,557.] 

[Petition by certain creditors of the Green 
Pond Railroad Company to have it adjudged 
a banlirupt] 

Henderson & Fennell, for creditors. 

B. Williamson, for bankrupt. 

NIXON, District Judge. This is a petition 
filed by certain creditors of the Green Pond 
Railroad Company, praying that the said 

1 [Reprinted by permission.] 
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corporation may be adjudged a bankrupt. 
The court is asked to dismiss the petition on 
two grounds: First. Because the court of 
chancery of New Jersey, prior to the filing 
of the said petition, had acc[uired jurisdic- 
tion over the debtor in a suit commenced 
therein, for the purpose of distributing its 
estate as an insolvent corporation, in which 
suit a receiver had been appointed, who is 
now in the possession of the said estate. 
Second. Because the petitioning creditors do 
not constitute one-fourth of the creditors of 
the alleged bankrupt, and the aggregate of- 
their debts do not amount to one-third of all 
the debts provable under the bankrupt act 
[of 1867 (14 Stat. 517)]. 

The counsel for the bankrupt undertakes 
to sustain the first ground by invoking the 
long-established principle or rule, that where 
two courts, having concurrent jurisdiction, 
entertain separate suits, which involve the 
custody or sale of property, whether by exe- 
cution, attachment, or receivership, that 
court which first obtains actual possession of 
the property is entitled to administer it, and 
will not yield its autliority to the other tri- 
bunal, nor will the other tribunal attempt to 
interfere. All this is conceded, but it is 
suggested that the principle is not applicable 
to the case before me. It Is shown that a 
bill was filed in tlie court of chancery of New 
Jersey on the 13th of Februaiy, 1875, by 
certain creditors, against the alleged bank- 
rupt, as an insolvent corporation, praying for 
the appointment of a receiver, and for a writ 
of injunction; that such steps were taken 
therein, that a receiver was appointed Feb- 
ruary 22d, and a writ of injunction issued 
February 23d, 1875, and that when the peti- 
tion in bankruptcy was filed in this court, 
the receiver, under the state law, had an ab- 
solute control over all the property of the 
debtor. This proceeding in the state court 
was under the act entitled "An act to pre- 
vent frauds by incorporated companies" (Nix. 
Dig. 402), which was passed as early as the 
ICth of February, 1S29, and which has al- 
ways been held to partake of the character 
of a baukmpt law. A cursory examination 
of its provisions shows, that it embodies all 
the elements of a banlcruptcy act, insolvency, 
surrender of property— its administration by 
receivers or trustees— and the distribution of 
the assets among creditors. President, etc., 
of State Bank v. Receivers of Bank of New 
Brunswick, 3 N. J. Eq. 266; Receivers, etc., 
of People's Bank v. Paterson Gas Light Co., 
23 N. J. Law, 283; Receivers, etc., of People's 
Bank v. Paterson Savings Bank, 10 N. J. 
Eq. 13. 

"The act to prevent frauds by incorporated 
companies," says Chief Justice Green in the 
ease of Receivers, etc., of People's Bank v. 
Paterson Gas Light Co., supra, "so far as it 
relates to the estate of an insolvent corpora- 
tion is, in all its essential elements, a bank- 
rupt law. It leaves-tlie creditor, indeed, the 
naked remedy of proceeding to judgment 



against a corporation, stripped at once of 
its property and the right of exercising its 
franchises; and thus avoids the constitu- 
^onal objection, of interfering with the ob- 
ligation of contracts. But, like a bankrupt 
law, it vests the whole property of the cor- 
poration, by operation of law, in the hands 
of assignees, to be distributed among the 
creditors upon principles of justice and equi- 
ty." Although the national constitution vests 
in congress the authority to establish uni- 
form laws on the subject of bankruptcies 
throughout the United States, it is conceded 
that tiie several states may legislate in re- 
gard to bankruptcy and insolvency, as long 
as congress fails to exercise its power. But 
Avhen congress does act in the matter, the 
expression of its will is the supreme law of 
the land, and everything in the legislation of 
the states inconsistent with it must yield to 
its superior authority. The bankrupt act of 
1867 makes provisions for winding up the 
affairs of insolvent corpoi-ations, different in 
many respects from the state law now under 
consideration. Indeed, its plain object and 
intent are to place their administration un- 
der the exclusive jurisdiction of the federal 
courts of bankruptcy, and hence it has been 
held, that tlie appointment of a receiver im- 
der the state laws, by a state court, to take 
possession of the assets of an individual or a 
corporation, to be applied to the payment of 
the debts, is, itself, an act of bankruptcy 
within the meaning of the eighth clause of 
the 39th section of the act, and subjects the 
individual or corporation, permitting or suf- 
fering such appointment, to an adjudication 
of bankruptcy. Such a proceeding is analo- 
gous in its character and effects, to an assign- 
ment under the insolvent laws of a state, 
which is always treated as an act of bank- 
ruptcy. The case then, being one of bank- 
ruptcy, over which the jurisdiction of the 
federal courts is exclusive as long as the 
bankruptcy act remains in force, no question 
respecting the concurrent jurisdiction of the 
state and federal courts can arise. In re 
Merchants' Ins. Co. [Case No. 9,441]. 

The second ground for dismissal is also un- 
tenable. The amendment of June 22, 1874 
[is Stat 178], to the 39th section of the bank- 
rupt act, requires that the creditors joining 
in the petition, shall constitute one-fourth 
thereof at least in number, and the aggre- 
gate of whose debts provable under the act 
shall amount to at least one-third of the 
debts so provable. 

The answer of the defendant clearly shows 
that the debts of the alleged bankrupt due 
to the petitioning creditors largely exceed in 
amount the one-tliird of the unsecured claims 
against the company, and that more than 
one-fourth of the creditors have joined in 
the petition. It has been held in Re Frost 
[Case No. 5,134], and I think properly, that 
congress, in using the expression "debts- 
provable under this act," meant to include 
only the unsecured creditors. The secured 
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•creditors, in truth, have no interest in the 
proceedings, and hence should not be al- 
lowed to control the action of those who 
have an interest. As the answer admits the 
third act of bankruptcy alleged in the peti- 
tion, and the insolvency of the debtor, an 
adjudication must be ordered. In re Inde- 
pendent Ins. Co. [Oases Nos. 7,017, 7,018]. 



Case IJTo. 5,787. 

In re GREENVILLE & G. R. GO. 

Ex parte SCAXNELL et al. 

t5 Chi. Leg. News, 124; 6 Alb. Law J. 422.] i 

District Court, D. South Carolina. Nov. 12, 

1872. 

Petition for iNvor-uNTAitr Ban kuuptoy— When 

TOE State a Creditor — Railroad Cokpora- 

Tiox Subject to Act— Failure to P.vt Ikter- 

EST Coupons — Whether Act of Baxkruptct. 

1. That whatever interes*- the state may have 
in or upon the property of the company if it 
is a bankrupt, the jurisdiction of the bankrupt 
court is not ousted because the state is a cred- 
itor, 

2. That a railroad corporation, under the act 
and decisions upon the act, is a corporation sub- 
ject to the bankrupt act 

3. That the interest coupons severed from the 
bonds are commercial paper, and if the rail- 
road company were "a banker, broker, mer- 
chant, trader, manufacturer or miner,' the non- 
payment of its coupons for fourteen days would 
be an act of bankruptcy; but as it does not 
fall within any one of these, the penalty for 
such stoppage does not attach. 

4. The court fails to find the company insol- 
vent. 

[Petition by Daniel E. Scannell and others 
to have the Greenville & Columbia Railroad 
Gompany declared a bankrupt.] 

This case was ably argued in July last, and 
taken under advisement 

BRYAN, District Judge. The issues made 
by the pleadings in this case are as follows: 
First Whether this court has jurisdiction, the 
state of South Carolina having instituted pro- 
ceedings as guarantor upon the bonds of the 
respondent and in the state court, under 
which all the property of the company has 
been taken possession of. Second. Whether 
the Greenville & Columbia Railroad Compa- 
ny is a coi-poration, subject to the provisions 
-of the bankrupt act? Third, Whether the in- 
terest coupons, severed from the bonds, are 
■commercial paper, and the non-payment 
thereof for fouiteen days is an act of bank- 
ruptcy? Fourthly. Whether the Greenville & 
Oolumbia Railroad Company was bankrupt 
and insolvent at the time it suffered judgment 
to be taken against it by default? Fifthly. 
Whether being bankrupt and insolvent, the 
respondent suffered judgment to be taken 
against it with intent thereby to give a pref- 
erence to those creditors, or to defeat or de- 
lay the operation of the bankrupt act? Sixth- 

1 [6 Alb. Law J. 422, contains only a partial 
report] 



ly. Whether the respondent has suffered its 
property to be taken on legal process, with in- 
tent thereby to defeat and delay the opera- 
tions of the bankrupt act [of 1867 (14 Stat 
517)] in the case of the State ex relatione the 
Attorney General against the Greenville & Col- 
umbia Railroad Company [case unrepoited]? 
As to the first question, 1 hold that whatev- 
er the interest or lien the state may have in 
or upon the property of the Greenville & 
Columbia Railroad Company, if said compa- 
ny be bankrupt the jurisdiction of the bank- 
rupt court is not ousted because the state is a 
creditor. 

As to the second question, I hold that the 
Greenville & Columbia Railroad, under the 
act and decisions upon the act, is a corpora- 
tion subject to the provisions of the bankrupt 
act- 
As to the third question, I hold that the 
terest coupons severed from the bonds, are 
commercial paper, and if the Greenville Rail- 
road were "a banker, broker, merchant trad- 
er, manufacturer or miner," the non-payment 
of its coupons for fourteen days would be an 
act of bankruptcy; but as it does not (in my 
opinion) fall within any one of these classes, 
the penalty for such stoppage does not attach. 
As to the fourth question, (acting instead of 
a jury,) I have not been able to find the in- 
solvency of the company, or decide that it is 
insolvent 

As to the fifth and sixth questions, not hav- 
ing found the Greenville & Columbia Rail- 
road insolvent, it is not necessary that I 
should decide them. 

I have simply stated my conclusions upon 
the issues presented, without arguing them, 
and without reference to the authority upon 
which they rest for support. Time has not 
permitted more. Let the decree be entered ac- 
cordingly. 



GREENVILLE & C. R. CO (PARSONS v.). 
See Case No. 10,776. 

GREENWALD (JENKINS v.). See Case No. 
7,270. 



Case ITo. 5,788. 

GREENWAT v. GAITHER. 

[Taney, 227.] i 

Circuit Court D. Maryland. Nov. Term, 1853. 

Contracts — Repudiation — When Suit can be 
Commenced— Bill op Exceptions. 

1, Where defendant contracted for the pur- 
chase of a house, and agreed to pay the pur- 
chase-money in instalments, at specified periods, 
but afterwards repudiated the contract, in a 
suit brought by the vendor for the breach; held, 
that no action could be maintained on the con- 
tract, unless there was a breach of some one of 
its stipulations, by the defendant, before the 
suit was instituted. 

2. A notification by the defendant that he 
would not fulfil his contract did not authorize 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 
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an immediate suit on it, because none of the 
payments to be made by the defendant were 
then due; and the plaintiff, at the time of 
bringing the suit, had no legal demand, under 
the contract, for which a suit at law could be 
immediately brought. 

3. The court will not seal a bill of exceptions 
presented two years after the trial; unless sat- 
isfied that there was error in the instructions 
given to the jury. 

[Cited in Marine City Stave Co. v. Herres- 
ho£E Manuf g Co., 32 Fed. 823.] 

This action was instituted, on the- lOth 
March 1849, on the following conti*act for 
the purchase of a house and lot in the city of 
T^altimore: "I hereby agree to purchase the 
house and lot, No. 52 Mount Vernon place, 
37 by ItiO feet, for the sum of twenty-four 
thousand doUai-s, payable in IS, 24, 30 and 
36 montlis. interest on the whole to be paid 
semi-annually, the right reserved by the own- 
er of the adjoining lot to build against the 
walls of said house and lot, although it may 
close the windows and openings on the said 
lot. I, Edward M. Greenway, agree to sell 
the said premises on the above terms. Geo. R. 
Gaitlier. Edward M. Greenway. Baltimore, 
9th October 1848." The purchaser having re- 
pudiated the contract, for reasons which it is 
unnecessary to state, as they were not passed 
upon by the court, the plaintiff rV7illiam W. 
T. Greenway] resold the house for a much 
lower sum than that agreed to be paid by 
the defendant [George R. Gaither], and in- 
stitiited this action to recover damages for a 
breach of the contract. The action was 
brought before the time had arrived for the 
payment of the first instalment of the pur- 
chase^money, under the agreement, and the 
cause was tried at November term, 1851. 

R. Johnson and Brown & Brune, for plain- 
tiff. 

J, Nelson, J. V. L. SicMahon, and J, Lloyd, 
for defendant 

TANEY, Circuit Justice. 1. This action is 
brought for a breach of the contract set forth 
in the plaintiff's declaration, and the plaintiff 
is not entitled to recover, because, at the 
time the suit was brought, no one of the stip- 
ulations on the part of the defendant, con- 
tained in the contract, had been broken; 
and no action can be maintained on the con- 
tract, unless there was a breach of some one 
of its stipulations, by the defendant, before 
this suit was instituted. 

2. The letters of the defendant, and those 
written by his authority, notifying the other 
party that hd would not fulfil his contract, 
did not authorize an immediate suit upon it, 
because none of the payments to be made by 
the defendant were then due; and the plain- 
tiff, at the time of bringing the suit, had no 
legal demand, imder the contract, for which 
an action at law could be immediately 
brought. The court was also of opinion that, 
as this instruction disposed of the whole case, 
it was unnecessary to express an opinion on 
the other points raised by the plaintiff, and 
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the instructions asked for by him were, tliere- 
fore, refused. Verdict for the defendant 

The plaintiff excepted to the ruling of the- 
court, and prepared a biU of exceptions, 
which was not acted on at the time; twa 
years afterwards, he applied to the court to 
seal this bill of exceptions, but the applica- 
tion was refused, for the reasons stated in 
the opinion given below. The refusal was 
based upon the following rule of court: "No- 
vember Term, 1846. Ordered, that whenever 
either party shall except to any opinion given 
by the court the exception shall be stated 
to the court, before the baUiff to the jury 
is sworn, and the bill of exceptions after- 
wards drawn out in writing and presented to- 
the court, during the term at which it is 
reserved, otherwise it sliall not be sealed by 
the court November 2oth, 1846." 

TANEY, Circuit Justice. An application 
has been made to me, on the part of the- 
plaintiff in this action, to seal a bill of ex- 
ceptions, in order to carry before the su- 
preme court, by writ of error, the instruc- 
tions given to the jury by the circuit court 
The cause was tried In November 1851, more 
than two years ago. At the trial, an ex- 
ception was reserved by the plaintiff, and 
among the papers now laid before me, I find 
one which purports to have been drawn as an 
exception, and upon which I see some notes 
of my own, which show that this paper was 
before me. From 'the lapse of time, I have 
forgotten the circumstances connected with 
the preparation of this paper, and its pres- 
entation to me; it is now found among the 
papers in the cause, in the clerk's office, with- 
out the signatures or seals of the judges. I 
cannot now say whether the refusal of the 
court to sign it arose from any imperfection 
in the statement, or from the blotched and 
interlined condition m which it was present- 
ed, which made it difficult to understand it; 
the face of the paper, as it now stands, shows 
that the last reason would, of itself, have 
been sufficient. It was, I presume, handed 
by me to the clerk, with directions to inform 
the counsel why the paper was not signed 
and sealed, and what was necessary to be 
done by them; it is my usual custom in 
such cases. I have heard nothing of this ex- 
ception since the term at which the case was 
tried. 

The exception, it appears, was reserved on 
the 12th November 1851, and on the 29th of 
the December following, the counsel for the 
plaintiff filed a -written order to the derk, to 
"dismiss the appeal or writ of error." And 
as no exception was presented to me, after 
the paper I have spoken of was returned, 1 
presume from that circimistance, and this en- 
try on the docket, that the design to bring the 
question before the supreme court was aban- 
doned. Judge Heath who sat with me on 
the trial died more than twelve months ago. 
Under such circumstances, it is very clear 
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that, under the rule and practice of the cir- 
cuit court, the plaintiff has no right to call 
on me to sign and seal the paper above re- 
ferred to, as an exception taken at the trial. 
The rule of the circuit court, in relation to 
this subject, was before the supreme court at 
the last term, and fully sanctioned by it 

If, however, I had any doubt as to the 
correctness of the instruction which was given 
to the jury, I should deem it my duty to seal 
the exception, provided it could be done 
without injustice to the defendant, because 
it is too late now to correct an error here; 
and if I thought one had been committed, I 
should send the case to the tribunal which 
has the power to correct it This is the 
ground upon Avhich the plaintiff bases his ap- 
plication; and I have been referred to an 
opinion, delivered in the queen's bench, in 
the case of Hochster v. De Latour, 20 Eng. 
Law & Eq. 157. 

The decision of the queen's bench is, of 
course, entitled to no more weight than what 
it derives from the force of its reasoning and 
the learning which it displays in support of 
its opinion; and in that view of the subject, 
I see nothing to shake my confidence in the 
instructions given to the jury by the circuit 
court The principle upon which that case 
was decided is loosely stated by Lord Camp- 
bell in the opinion delivered. In the fii'st 
portion of it, the decision would seem to be 
placed upon the character of the contract, 
and the necessity the plaintiff was imder of 
preparing himself for tlie service, before the 
day when he was to eater upon its actual per- 
formance. In another part of the opinion, it 
would seem to be placed on the ground that 
for aught that appeared on the motion in ar- 
rest of judgment, it might have been proved 
at tlie trial, that the defendant had put him- 
self in a condition to make it impossible for 
him to perform his part of the engagement. 

Neither of these grounds has any applica- 
tion to tlie case before me. But in the latter 
part of the opinion, Lord Campbell says, that 
a man who wrongfully renounces a contract 
when he is to do an act at a future day, may 
be sued immediately for a breach, of it, witli- 
out waiting for the time stipulated for its 
performance. His language, in this part of 
his opinion, is general enough to apply to all 
cases where an act is to be done by the party 
on a future day, whether that act be to ren- 
der service, or deliver goods, or pay money; 
and it is upon this part of the opinion that 
the plaintiff in this case relies to support his 
present application. 

The language of Lord Campbell, in this part 
of his opinion, is perhaps broad enough to 
bear the construction which the plaintiff has 
put upon it It is, however, but justice to 
him to restrict it to contracts of the character 
of which he was speaking; and so, I suppose, 
he intended it B'or if he meant to say that 
a contract like this, by which the defendant 
engaged to pay a certain sum of money on 
certain days, would be broken, and might be 



sued on immediately, if the party gave notice 
that he would not comply with it and intend- 
ed to dispute it; if such was the doctrine he 
meant to announce in that opinion, it cannot 
be maintained either upon principle or the 
authority of adjudged cases. It has never 
been supposed that notice to the holder of a 
bond, or a promissory note, or bill of ex- 
change, that the pai-ty would not (from any 
cause) comply with the contract, would give 
to the holder an immediate cause of action, 
upon' which he might sue before the time of 
paj'-ment arrived. If, therefore, the case in 
the queen's bench had been decided previous- 
ly to the trial in the circuit court, it would 
not have influenced the decision, and fur- 
nishes no sufficient ground for this applica- 
tion. 

Indeed, if I entertained, upon reconsidera- 
tion, some doubt as to the correctness of the 
decision of the circuit court, I should feel 
much difficulty In altering the record, by 
making an exception a pai-t of it, after such a 
lapse of time, and when the defendant had 
every reason to suppose the controvei-sy was 
finally closed. The counsel who tried the 
case for him, I understand, do not now con- 
sider themselves as authorized to appear in 
his behalf, and, therefore, decline interfering; 
and in a case where it appears that a good 
deal of testimony was offered, parol, as well 
as WTitten, I should hardly be justified in 
certifying to the supreme court a statement 
of the evidence, of which I have no distinct 
recollection, and in which I might do injus- 
tice to the defendant The application is, 
therefore, refused. 



Case Ko. 5,789. 

GREENTVAY et al., v. The GRIFFIN. 

[N. Y. Times. Oct. 26, 1835.] t 

District Court S. D. New York. Oct. 25, 
1855. 

Shipping— Nondelivery of Cakgo— Measure or 
Damages. 
[The measure of damages for nondelivery of 
cargo is the value of the articles at the port of 
delivery.] 

[See note at end of ease.] 

In admiralty. This case came up on excep- 
tions to the report of the commissioner. The 
suit was brought to recover damages for the 
non-delivery of freight shipped for Rio Ja- 
neiro, and the libelants [John Greenway and 
George C. Dickson] having obtained a decree 
in their favor, the commissioner reported the 
damages, taking the value of the freight at 
Rio as the rule of damages, to which the 
claimants excepted. 

"Weeks & De Forrest for libelants. 
Howland & Chase, for claimants. 

HELD BY THE COURT (INGERSOLL, 
District Judge); That the contract was to de- 

1 [AfiBrmed in Case No. 5,814, and by supreme 
court in 22 How. (63 U. S.) 491.] 
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liver tlie freight at Rio, and the value of the 
articles at the port of delivery is the proper 
rule of damages. Exception overruled. 

[NOTE. The claimants then appealed to the 
circuit court where the decree was affirmed in an 
opinion by ^Ir. .Tustice Nelson. Case No. 5,814. 
A further appeal to the supreme court was then 
taken by the claimants, and the decree of the 
■circuit court affirmed in an opinion by Mr. Jus- 
tice Campbell, who held that the measure of 
damages adopted was correct. 22 How. (63 U. 
S.) 491.] 



Case 'No. 5„790. 

GREENWAY v. EGBERTS et al. 

[2 Craneh, C. O. 246.] i 

Circuit Court, District of Columbia, May 
Term, 1821. 

ESECOTOKS AND ADMINISTRATORS — REAL ESTATE 
— DVTY OF PUROHASEIl TO SeE TO APPil- 

OATiox OF Purchase Monet. 

A purchaser under a power given by will to 
the executor to sell real estate for payment of 
debts, is not bound to see that the purchase- 
money is properly distributed among the cred- 
itors of the testator. 

Bill in equity. William Bushby, by his 
will devised as follows: "It is my desire that, 
for the discharge of whatever debts I may 
owe, that my wife shall sell any part or parts 
of my real estate to pay and satisfy the same, 
or to make use of for any purposes which 
she may judge to be profitable to herself and 
children." The defendant, [Jonathan] Rob- 
erts, purchased a part of the real estate un- 
der this power to the executrix; and the 
plaintiff [Greenway's administrator], con- 
tended that the defendant, Roberts, was 
bound to see that the purchase-money was 
properly distributed among the creditors, 
especially as to debts due by judgment. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) decided that he was not so 
bound. Bill dismissed as to the defendant, 
Roberts. 



Case No. 5,79i: 

GREENWELL v. BOTELOR. v, 
[3 Craneh, C. C. 7.] i 

Circuit Court, District of Columbia. Dec. Term, 
1826. 
Replevin. 
In replevin, the court will, on motion, order a 
return of the property to the defendant, a consta- 
ble, who has taken it in execution upon a judg- 
ment against a third person, unless it shall ap- 
pear to tiie court that the possession was obtained 
by the defendant forcibly or fraudulently, or that 
the possession first being in the plaintiff, was 
obtained by the defendant without proper au- 
thority or right derived from the plaintiff. 

[This was an action at law by John Green- 
well against Charles W. Botelor.] 

Motion for a return of the property to the 
defendant, who was a constable, and had 

^ [Reported by Hon. "William Craneh, Chief 
Judge.] 



taken the goods as the property of one Joseph 
W. GreenweU, under a fieri facias, upon a 
judgment against him. 

THE COTJRT (MORSELL, Circuit Judge, 
contra) ordered the property to be returned 
to the defendant, being satisfied by evidence 
that the property, at the time of the defend- 
ant's taking it, belonged to the said Joseph 
W. GreenweU, and not to the plaintiff, and 
that the possession was not first in the plain- 
tiff, and was not obtained by the defendant 
forcibly or fraudulently. See Act Md. 1785, 
c. 80, § 14. 

MORSELL, Circuit Judge, thought that the 
act of assembly of Maryland *was intended 
only to aid the real owner of the goods, and 
not an oflScer serving an execution. 



GREENWICH, The (SCOTT v.). See Case 
No. 12,531. 

GREENWOOD tALLEN v.). See Case No. 

222. 

GREENWOOD (HOTCHKISS v.). See Case 
No. 6,718. 



Case No. 5,79S. 

GREENWOOD et al, v. RECTOR. 

[Hempst. 70S.] i 

Circuit Court, D. Arkansas. April, 1835. 

Federal and State Courts— Jurisdiction First 
Attaching. 

1. After the institution of a suit in this court 
against a defendant, a garnishment subsequently 
sued out against him in a state court cannot af- 
fect it, nor be plead as a defence to the action. 

[Cited in Bates v. Days, 11 Fed. 532.] 

2. If jurisdiction has once attached, it cannot 
be divested or impaired by matter occurring sub- 
sequently. 

[See note at end of case.] 

Assumpsit on a bill of exchange. The de- 
fendant [Henry M. Rector] plead that since 
the institution of this suit, a writ of gar- 
nishment had been sued out of the Pulaski 
circuit court of the state of Arkansas and 
served on him, in respect to the same debt 
mentioned in tlie declaration, -which was still 
pending, and prayed to be discharged &om 
this suit; to which plea the plaintiffs [Moses 
Greenwood and Thomas E. Adams] de- 
murred, on the ground that this suit having 
been just commenced in this court could not 
be defeated by any subsequent proceeding 
in a state com-t 

S. H. Hempstead, for plaintiffs. 
Henry M. Rector, in proper person. 

Before DANIEL, Circuit Justice, and 
RINGO, District Judge. 

DANIEL, Circuit Justice. It would cer- 
tainly be an extraordinaiy procedure if an 
action in this comi; could be defeated by a 
subsequent proceeding in a state comrt. Such 

1 [Reported by Samuel H. Hempstead, Esq.] 
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a pretension cannot "be tolerated. Xlie juris- 
diction of this court, and the right of the 
plaintiffs to prosecute their suit therein, hav- 
ing attached, that right certainly cannot be 
arrested or talten away by any proceedings 
in another court; for the effect of such a 
practice would be to produce collision in the 
jurisdiction of courts, that would embarrass 
the administration of justice. State coiu:ts 
can no more interfere in our business and 
proceedings than we can in theirs. The plea 
cannot be allowed and the demurrer to it 
must be sustained. Judgment for plaintiffs. 

NOTE. Where the suit in one court is com^ 
menced prior to the institution of proceedings 
under attachment in another, such proceedings 
cannot arrest the suit. Wallace v. McConnell, 
13 Pet. [38 U. S-l 151. The commencement of 
another suit for the same cause of action in the 
court of another state, since the last continuance, 
cannot be pleaded in abatement of the original 
suit. A subsequent suit may be abated by the 
allegation of the pendency of a prior one; but 
the converse of the proposition, in personal aC' 
tions, is never true. Resever v. Marshall, 1 
Wheat. [14 U. S.] 215; Embree v. Hanna, 5 
Johns. 101; Haight v. HoUey, 3 Wend. 262. 
A suit having been commenced in the circuit 
coiirt of the United States is not abated by a 
subsequent suit in the state court by attach- 
ment against the defendant in the first suit who 
is summoned as garnishee. Jurisdiction hav- 
ing vested in the circuit court it cannot be di- 
vested by any subsequent proceeding in a state 
court. Campbell v. Emerson [Case No. 2,357]. 



GREENAVOOD (UNITED STATES v.). See 
Case No. 15,260. 

GREENWOOD CEMETERY (BLAKE v.). 
See Case No. 1,497. 

GREENWOOD, The GRACE. See Case No. 
5,652. 



Case ITo. 5,793. 

GREER V. NOURSE. 

[4 Cranch, 0. C. 527.] i 

Circuit Court, District of Columbia. March 
Term, 1835. 

Pleading— No Rent Arkeab. 

The plea of no rent arrear admits the demise 
as laid in the avowry. 

At law. Avowry for rent aiTear [by Wil- 
liam Greer against John R. Nourse]. Plea, no 
rent arrear, and issue. 

R, S. Coxe, for plaintifC, contended at the 
ti-ial, that the defendant must prove his title 
and the demise laid in the avowry. 

3Ir. Bradley, for defendant, cited 4 Starkie, 
Ev. 1297. 

THE COURT (nem. con.) decided, that the 
plea of no rent arrear admits the demise as 
laid in the avowry. 



GREER (UNITED STATES v.). See Case 
No. 15,261. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case ITo. 5,794. 

In re GREPE. 

[2 N. B. R. 329 (Quarto, 106).] i 

District Court, S. D. New York. Dec. 30, ISGS, 

Bankruptcy — Filing Specifications Nunc Pko- 

TONC. 

In a proper case, where the omission to file 
specifications in opposition to the discharge, witli- 
in ten days after the return day to show causiv 
was inadvertent, creditors may file same with 
permission, nunc pro tunc. 

By the Register: 

I, Isaiah T. Williams, one of the registers- 
of said court in bankruptcy, do hereby certify 
that in the course of the proceedings in said 
cause before me, the following questions ai*ose 
pertinent to the said proceedings, and were 
stated and agreed to by the counsel for the 
opposing parties, to wit: W. H. Neusehafer, 
who appeared for the bankrupt, and Messrs, 
Nelson Smith and John Sessions, who appear- 
ed for Briggs & Lawton, Miller &, Williams, 
and Anderson & Staudinger, creditors of the 
said banla'upt In this ease the bankrupt 
filed his petition for discharge on the 26th 
day of September, 1868. The case was re- 
ferred back to the register by the usual or- 
der. Upon the return of the ordei* to show 
cause, there being no assets. Nelson Smith, 
Esq., solicitor for Briggs & Lawton and Mil- 
ler & Williams, also John Sessions, solicitor 
for Anderson & Staudinger, filed, respective- 
ly, notices of opposition. Ten days elapsed, 
and both sets of a*editors failed to file their 
specifications of objections to the discharge 
of the bankrupt. Thereupon, ajid on the 10th 
day of November, 1868, both of said attor- 
neys applied to the register upon affidavits, 
excusing the default, for leave to file their 
objections nunc pro tune. There being no 
appearance on the part of the bankrupt, the 
order was made accordingly. Subsequentiy 
the parties again came before the register, 
and it appeared by affidavits then read that 
no notice of the said application on the part 
of the creditors had reached the said bank- 
rupt or his -attorney. Whereupon the said 
order, as before granted, was vacated, and 
the attorneys for the said creditors moved 
upon notice for an order giving them leave 
to file their specifications as of a time within 
ten days after the return of said or^aer to 
show cause. This motion being opposed by 
the attorney for the bankrupt, I do hereby 
certify, at the request of the parties, the case 
to the court for decision. The register has 
no suggestions to submit to the court save to 
say that he sees no good reason why the com-t 
should not grant the relief sought by the so- 
licitors for the creditors, as the omission was 
mere inadA'ertence. 

BLATCHPORD, District Judge. The cred- 
itors are allowed to file their specifications as 
of a time within ten days after the return day 
of the order to show cause. 

1 [Reprinted by permission.] 
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Case ITo. 5,795. 

GREGERSON v. UILAY. 

[4 Blatchf. 503.] i 

Circuit Court, S. D. New York. June 14, 1861. 

Patents— Damages fob Infrixgemest — Agree- 
ment TO Collect— Costixgent Fee— Cham- 
peuty asd Maixtenaxce. 

1. Where I., tiie patentee of a patent which 
had expired, having claims for damages for its 
infringement, made a written agreement with 
G., giving to G- the exclusive right to control the 
claims, and collect or compromise them, G. to 
bear all expenses, except that I. was to bear the 
taxable costs of any suit in which a recovery 
for costs should be had against him, and G. to 
have, as compensation for his time and all ex- 
penses, except such taxable costs, one half of the 
gross amount he might collect, the rights under 
the agreement to survive to and against the per- 
sonal representatives of each party, and the con- 
tract not to be revoked except by the consent of 
both parties in writing, and the agreement was 
accompanied by an irrevocable power of attor- 
ney from I. to G., authorizing G. to sue in the 
name of I. and conduct the whole business of col- 
lecting the damages in all the states of the Union 
except four: Held, that the contract was tainted 
Avith champerty and maintenance, and that a 
court of equity would not uphold it. 

[Cited in Goldsmith v. American Paper Collar 
Co., 2 Fed. 241.] 

2. The case of Prosser v. Edmonds.' 1 Younge 
& C. Ex. 481, cited and approved. 

3. The absence of an agreement to indemnify 
against taxable costs does not make such a con- 
tract valid. 

4. The fact that the contract was made in New 
York, and that the common law doctrines con- 
cerning champerty and maintenance no longer 
exist in New York, cannot uphold the contract, 
as it is to operate in many states where it is 
clearly void. 

5. Even though such a contract might be barely 
valid at law, a court of equily will lend no coun- 
tenance to it. 

In equity. This was a motion for a pro- 
visional injunction, to restrain the defendant 
[Ricliard Imlay] from violating a written 
agreement made between the parties. The 
defendant was the owner and patentee of let- 
ters patent for an improvement in trucks for 
railroad cars. The patent had expired, but, 
during its continuance, while the exclusive 
right to it was in the defendant, a large num- 
ber of persons, and especially railroad corpo- 
rations, infringed the rights of the defend- 
ant, by building and using cars to which this 
improvement was attached, without any li- 
cense from the defendant. The invention 
was a valuable one, and the defendant was 
entitled to recover from the infringers divers 
sums, as damages for the violations of his 
rights. "While these claims, or many of 
them, were outstanding and wholly unad- 
justed, the defendant entered into a written 
agi'eement with the plaintiff LWilliam H. 
Gregerson], by the terms of which he con- 
ferred upon the plaintiff the exclusive right 
to control these claims and collect the same 
by suit or compromise, the latter to bear all 
the expenses of such collection out of his 

1 [Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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own pocket, except that, in case he failed 
to recover in any suit, the defendant was 
alone to be liable to pay the taxable costs 
that might accrue against him in such suit. 
As a compensation to the plaintiff in full for 
his time, and for all expenses of the collec- 
tion and litigation of these claims, including 
counsel fees and all other fees, except only 
the taxable costs above referred to, the 
plaintiff was to receive and retain fifty per 
cent of the gross amount he might collect. 
The rights which the agreement purported 
to vest in the plaintiff were to descend to his 
executors and administrators, in the event of 
his death before the completion of the busi- 
ness of collection, and in the event of the 
death of the defendant before that time, they 
were to be confirmed against his heirs, ex- 
ecutors and administrators. .The agreement 
was not to be revoked or changed, except 
by the mutual consent of both parties, ex- 
pressed in writing. For the pm'pose of cai'- 
rying out the agreement and enabling the 
plaintiff to collect the claims, which existed 
against persons in nearly all the states of the 
Union, the defendant made his powei* of at- 
torney, authorizing the plaintiff to bring suit 
in the defendant's name, and countersign 
discharges, and conduct the whole business 
of collecting the damages, in all the states 
except four. The power refen-ed to the 
agreement, and was, in terms, irrevocable. 
The plaintiff proceeded, In good faith, to exe- 
cute his part of the agreement, but the de- 
fendant becoming, for some cause that did 
not clearly appear, dissatisfied, attempted to 
revoke the power and annul the conti-act, 
and assume the entire control of the busi- 
ness which he had, in terms, committed to 
the exclusive control of the plaintiff. The 
defendant claimed the right to resume the 
control of the claims, and denied the right of 
the plaintiff to interfei-e therewith. The bill 
was brought to perpetually enjoin the de- 
fendant from annulling the conti-aet or pow- 
er, and from in any way interfering with the 
business of collecting or adjusting tlie claims. 
Upon the bill, and affidavits in siipport there- 
of, the plaintiff now moved for a provisional 
injunction, to restrain the defendant in the 
premises. 

Benjamin Cozzens, for plaintiff. 
Samuel Blatchford, for defendant 

SHIPaiAN, Disti'ict Judge. A variety of 
points, both in support of and in opposition 
to this motion, have been raised and ingeni- 
ously argued by the counsel, some of which 
are of an interesting character, but, in the 
vicAV I take of the case, it is unnecessary to 
pass upon them. This is certainly an ex- 
traordinary contract and one which a court 
of equity should hesitate long before it sanc- 
tions. It is clearly void at common law, for 
champei'ty and maintenance, and, although 
It is quite true that the doctrines of the com- 
mon law touching the effect of these features 
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upon the validity of couti-aets liave beeu 
greatly modified in modem times, yet I ttiiuk 
it doubtful if any court of law, mucli less any 
court of equity, has ever sustained a contract 
of this description. This is not the case of 
an assignment of an interest in an individual 
claim, or a sale of propeiiy in esse which is 
involved in a legal controversy, but it is an 
attempted ti'ansfer of an interest in indefinite 
litigious rights, and in claims for unliquidat- 
ed .damages, (arising out of torts, indefi.nite 
in number and amount, and limited, only by 
territorial boundaries, covering nearly the en- 
tire country- Passing by other grave ques- 
tions that suggest doubts as to the validity 
of such a contract, it is sufiicient to say, that 
it is one that no court of equity should coun- 
tenance, inasmuch as it is tainted with 
champerty and maintenance. This view of 
the duty of courts of equity is fully supported 
by the chief bai'on of the exchequer, in the 
case of Prosser v. Edmonds, 1 Younge & O. 
Ex. 481, where he remarks, that such courts 
should lend no countenance to agreements 
which partake in any manner of champerty, 
although they might be barely valid at law. 
Without impugntag the good intentions of 
either party to the conti-act before me, and 
even assuming that the unmolested execution 
of this agi'eement by the plaintiff would be 
highly beneficial to the defendant, still it is 
easy to see that such contracts ai-e liable to 
gi'eat abuse. To arm one individual with 
exclusive and unlimited power over the 
claims of another for unliquidated damages 
ai'ising out of numerous torts, with power to 
sue and press the claims to judgment in all 
courts, in the name of the injured party, not 
for a fixed or a reasonable compensation to be 
determined by the amount of labor performed 
and the expense incurred, but for what might 
prove an enormous bounty proportioned to 
the amount that might be recovei'ed, while 
at the same time the other party is stiipped 
of all power to adjust, settle or discharge 
those claims, of the justice of Avhich he ought 
to be the better judge, would be detrimental 
to the peace of society and the safety of indi- 
viduals, and against public policy. 

It may be claimed, that this contract is not 
champertous, inasmuch as the plaintifiE does 
not agree to indemnify the defendant against 
taxable costs. This distinction has some- 
times been taken; and some of the elemen- 
tary treatises seem to regard it as valid. But 
the doctrine was pretty effectually exploded 
in the case of Lathrop v. Amherst Bank, 9 
Mete. [Mass.] 489. Indeed, where the power 
over the prosecution of the claims is, as claim- 
ed in the present case, exclusive and irrevoca- 
ble, the exemption of the prosecutor from lia- 
bility for costs, aggravates rather than re- 
lieves the mischievous chai'acter of the con- 
tract 

The case of Call v. Oalef, 13 Mete. [Mass.] 
362, was one in which a contract was in- 
volved, resembling in many features the one 
now before me. The facts were these: 



Leeds & Co. claimed to own the exclusive 
right to use a patent planing machine in the 
town of Manchester, New Hampshire, in 
which town Baldwin & Stevens were infrin- 
ging upon their rights by the use of another 
machine. Call, the plaintiff, had an interest 
in the same patent in Lowell, and Leeds & 
Co. executed a power of attorney to him, au- 
thorizing him, by suit or otherwise, to re- 
strain Baldwin & Stevens from using the ma- 
chine in JNIanchester, and i>romised him one- 
half of what he might recover or collect for 
his compensation. It was claimed, on a sub- 
sequent trial, in which this agreement was 
drawn in question, that it was void for cham- 
pei'ty and maintenance. The court held it 
valid, upon the sole gi'ound, however, that, 
as the unauthorized use of the machine in 
Manchester would diminish the profits and 
value of the patent in the adjoining town of 
Lowell, where Call owned the right, the lat- 
ter had a direct interest in preventing the 
infringement in Manchester, and that this in- 
terest suppox-ted the validity of the contract. 
It is needless to remark that, in the pres- 
ent case, the plaintiff had no interest what- 
ever in the claims committed to his control 
by the plaintifC, except what arose out of the 
contract itself. 

I am aware that, in Sedgwick v. Stanton, 4 
Kern [14 N. Y.] 289, Selden, J., in an able 
opinion, maintains that the doctrines of the 
common law touching champerty and main- 
tenance are pretty effectually swept away in 
New York, by state legislation. But, al- 
though the contract under consideration was 
made in New York, still the lex loci camiot 
control the determination of the present case. 
The conti-act was, by its terms, to be executed 
in all the states of the Union except foxn-, 
and the effect of the injunction asked for 
would be to support the contract in many 
states where it is clearly void. But, as al- 
ready intimated, if the contract were barely 
valid at law, still, by applying tlie salutary 
''octi'ines of the English court of exchequer, 
in Prosser v. Edmonds, in which I fully con- 
cur, I should feel compelled to deny this mo- 
tion. 



Case No. 6,796. 

In re GREGG. 

[1 Hask. 173; 1 3 N. B. R. 529 (Quarto, 131j; 1 
Am. Law T. Rep. Eankr. 298.] 

District Court. D. Maine. Dec. 1S6S. 
Bankruptcy — Assignment of a Permit to Cut 
Timber— Apvances Made to Bankrupt. 
1. The assignment of a permit to cut timber 
and a conveyance of the timber by a bankrupt 
before he filed his petition in bankruptcy, to se- 
cure any amount due the assignee of the permit 
on settlement, create a valid lien upon the tim- 
ber cut to secure all advances made to the bank- 
rupt by SMCh assignee before the petition in bank- 
ruptcy was filed: and such assignee is entitled ti> 
recover from the proceeds of the sale thereof t-nch 
advances, together with all is urns paid to extin- 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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giiish prior statute liens thereon, and the cost 
of driving the timber to market. 

2. Advances made to the bankrupt by such as- 
signee, on the faith of such assignment and con- 
veyance, after the bankrupt has filed his petition 
in bankruptcy, but of which the assignee was ig- 
norant, are not secured upon the timber, and do 
not create a lien thereon. 

3. If such assignee of the permit agrees to as- 
sign his security to another, who thereupon be- 
fore the assignment is made, advances funds to 
drive the logs to market, the latter is entitled in 
equity to be subrogated to the rights of the for- 
mer, and in addition thereto, has a lien upon the 
logs for the advances so made by him, upon the 
ground that equity considers done that which is 
agreed to be done. 

[Cited in Brown v. Brabb, 67 Mich. 2S, 34 N. 
W. 408.] 

4. The purchaser of land by deed will take a 
fee as against the assignee of a bankrupt, who 
held before his bankruptcy a bond for a deed of 
the same from the pureliaser's grantor, the con- 
ditions of which the bankrupt had violated, un- 
less the owner of the land, who gave the bond, 
had so conducted and dealt with the bankrupt as 
to have waived the breach of the bond. 

5. A bankrupt, holding a bond for a deed of 
land, the condition of which he had broken, ac- 
quired no title to timber he had cut thereon with- 
out the consent of tlie owner of the land, and 
none passed to his assignee in bankruptcy. 

[Cited in Re Lake, Case No. 7,992; Taylor v. 
Irwin, 20 Fed. 617.] 

In bankruptcy. Petition by Hayford and 
Pearson to charge funds, received by the as- 
signee from the sale by him of certain logs 
as the property of the bankrupt [Thomas B. 
Gregg], Tvith a lien that attached to them 
before their sale. The qause was heard up- 
on the report of Mr. Register Hamlin, to 
whom the same had been referred. 

John A. Peters and Franklin A. Wilson, 
for Hayford. 

Tames S. Rowe and John F. Appleton, for 
Pearson. 

W. C. Crosby, assignee, pro se. 

FOX, District .Judge. In this ease, the as- 
signee has disposed of a large quantity of 
logs, cut by the bankrupt in the winter of 
1867-68, under permits from the owners "of 
the tracts of timber land, and questions have 
arisen as to the amount of certain liens al- 
leged to exist thereon; the whole matter has 
been referred to Mr. Register Hamlin, and 
the questions are now presented for decision 
on his report and the depositions accompany- 
ing it. The bankrupt filed in this court his 
petition to be adjudged a bankrupt on Feb. 
29, 1808, and the decree of bankruptcy was 
entered on the 30th of INIarch last 

On the 5th day of February, 1808, the bank- 
rupt assigned the permits for lumbering to 
one Hayford, as "security for the payment 
of any and all sums he might owe him on 
settlement;"- and on the same day Hayford 
advanced to the bankrupt his two notes of 
$2,100 each, on five and six months without 
interest, payable to Gregg, charging them to 
him on account, together with a commission 
amounting to $210; the assignment of the 
permits and the lumber cut under them, 



was given as security for these advances; 
a lien on the timber was created thereby for 
their payment, and these sums should be paid 
by the assignee from the proceeds realixed 
by him from the sales of this timber. Hay- 
ford is not however, at present, the owner 
of this claim, having on the fourth day of 
July, in consideration of $8,402 paid to him 
by one Pearson, assigned to him all his ac- 
count against Gregg, together with the two 
permits, a written agreement to make and 
accept such an assignment having been en- 
tered into between Hayford and Pearson on 
the 10th day of April. 

Under this assignment, Pearson claims to 
be subrogated, in place of Hayford, to all of 
Hayford's claims and securities against the 
bankrupt. It appears, that on the 21st of 
March Hayford made to the bankrupt a sec- 
ond advance of his notes, three in number, 
each for .$2,075, charging them to him on 
account, and also a commission of $311.25. 
These notes were discounted for the bank- 
rupt at the rate of 9% per cent, including 
brokerage. Hayford at the same time ad- 
vanced to the bankrupt in cash $667.38. Af- 
ter the notes were discounted, the bankrupt 
paid back: from their proceeds to Hayford on 
the 21st day of March $2,966.73, and this 
amoimt was passed by him to the credit of 
the bankrupt with interest at the rate of 
eight per cent, for the time the notes had to 
mn, and commissions $148.50. The purpose 
of tills arrangement is not very apparent; 
there is something inexplicable in this way 
of lending a party money, furnishing him 
with the lender's notes to a larger amount 
than the borrower needed, and his getting 
them discounted at 9% per cent, paying over 
to the lender the surplus beyond his necessi- 
ties, which amount is credited to him with 
interest at eight per cent only; but the par- 
ties testify such wao the transaction, and in 
the view I take of their rights it is not very 
material to determine upon the propriety of 
such an arrangement. The report finds that 
the bankrupt filed his petition in bankruptcy 
in this court on the 29th of February. Hay- 
ford advanced him his notes on the 21st of 
March subseqtiently, not knowing of the fil- 
ing of such petition, and his assignee Peai-son 
claims that Hayford is to be considered in 
the light of a bona fide purchaser without no- 
tice, making the advances in good faith, ig- 
norant of any proceedings in bankruptcy, 
and relying on the security which he held 
through the permits which had been assigned 
to him Feb. 5, and which were to be "held 
by liim as security for the payment of any 
and all sums Gregg might owe him on set- 
tlement" 

The* 14th section of the bankrupt act [of 
1867 (14 Stat 522)] provides, "tliat as soon 
as the assignee is appointed, etc., the judge, 
etc., * * * or the register, shall by an in- 
strujnent under his hand assign and convey 
to the assignee, all the estate, real and per- 
sonal of the bankrupt, with all his deeds 
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boolcs and papers relatinj: thereto, and such 
assignment shall relate back to the commence- 
ment of said proceedings in bankruptcy, and 
thereupon, by operation of law, the title to all 
such property and estate, both real and per- 
sonal, shall vest in said assignee." The 38th 
section of the same act provides, "that the fil- 
ing of a petition for adjudication in bankrupt- 
cy, shall be deemed and taken to be the com- 
mencement of proceedings in bankruptcy un- 
der this act" Form No. 18, as prepared by 
the justices of the supreme court for the as- 
signment of the bankrupt's effects, in terms 
conveys and assigns to the assignee all the 
estate, real and personal, of the banki'upt, 
including all the property of whatever kind, 
of which he was possessed, or in which he 
was interested on the day of the filing of 
the petition. 

Under the present act, I hold, that from 
the moment the petition in bankruptcy was 
filed, tlie bankrupt had lost all power of dis- 
posal of any portion of his property, and any 
subsequent conveyance or transfer by him 
was a nullity, and absolutely void as against 
the assignee. The assignment was subse- 
quently executed by the register, but its 
effect must depend entirely on the language 
of the act, and it is expressly enacted that 
the assignment when made, shall relate back 
to the commencement of the proceeding, 
which is declared to be the filing of the 
petition. The x-egister, "by such assignment, 
merely executes a power devolved by law 
upon him; he conveyed no interest of his 
own; the property which passes by it is 
transferred by force of the statute; and 
therefore the legal effect of such transfer de- 
pends little upon the terms of the assign- 
ment, either as to the property transferred, 
or the time at which it shall take effect; but 
the legal effect and operation of the assign- 
ment in these respects, must depend upon 
the provisions of the statute. It is purely a 
statute title, under which an assignee claims 
the goods or choses in action of the insolvent, 
and to the statute he must look for the 
nature and extent of that title." Clarke v. 
Minot, 4 Mete. [Mass.] 348. 

An entirely different time for the devesting 
of the property of the bankrupt is found in 
the former bankrupt act; by the 3d section 
of Act 1841, it was provided that from the 
time of the decree of banki-uptcy, the prop- 
erty shall be deemed to be devested out of 
such bankrupt, without any act or convey- 
ance whatever. Under the English bank- 
rupt act, it has been frequently decided that 
when an assignment is made under a good 
commission of bankruptcy, it relates back to 
the act of bankruptcy, and avoids all mesne 
conveyances, excepting when made ' bona 
fide, more than two months before the date 
and issuing of the commission. The law on 
this point is clearly stated by Bosanquet, J., 
in his opinion in Balme v. Hutton, 9 Bing. 
471. He says, "It is not to be disputed, with 
respect to persons in general, that after an 



assignment by the commissioners, all prop- 
erty of the bankrupt is liable to be treated 
and dealt with, not merely as actually being, 
but as having been, from the time of the 
act of bankruptcy, the property of the as- 
signees; and that persons who possess them- 
selves of such property, or dispose of such 
property to others, are liable to be sued for 
a tortious conversion in actions of trover. 
This liability to answer in an action of tort 
to the assignees does not depend npon any 
actual or presumed knowledge on the part of 
the defendant of the existence of an act of 
bankruptcy. The act of bankruptcy sub- 
jects the property of a trader to the right 
of his assignees in the event of a commission, 
and when the assignment has been executed, 
the title of the assignees is completed by re- 
lation from the date of the act of bank- 
ruptcy. The effect of this relation may some- 
times produce hardships to individuals, who 
may have purchased or disposed of property 
with perfect honesty and good faith. But 
the necessity of adopting a retrospective 
measure for the prevention of fraud has been 
thought sufficiently to counterbalance the 
evil of such occasional hardship. Even those 
pex'sons who purchase goods, sold by the 
sheriff under an execution against a trader, 
are liable to be sued in trover for the value 
of the goods, by assignees claiming under a 
commission subsequently issued, if an act of 
bankruptcy appeai-s to have been committed 
by the trader before the sale. A limit, how- 
ever, has been set to this retrospective effect 
of the bankrupt law by provisions introduced 
into the latter statutes, by which parties 
who act bona fide and without notice of an 
act of bankniptcy are protected, unless a 
commission shall have issued within a cer- 
tain time." This principle has even been 
applied to a transfer of negotiable paper by 
a bankrupt, and the title of an innocent hold- 
er of a bill of exchange by transfer from a 
bankrupt has been made to yield to that of 
the assignee. Willis v. Freeman, 12 East, 
656. 

In Kynaston v. Crouch, 14 Mees. & W. 
266, a man committed a secret act of bank- 
ruptcy by leaving his house, but before he 
left, desired the defendant, his foreman, who 
had been accustomed to manage his busi- 
ness, to carry it on in his absence; the de- 
fendant accordingly did so, and received sev- 
eral sums of money for debts due the bank- 
rupt, and for goods sold after the act of 
bankruptcy. He also made several bona 
fide payments, some to creditors of the bank- 
rupt for expenses of housekeeping, and re- 
tained some for wages due himself; the 
moneys were used and the payments made 
without notice of any act of bankruptcy. 
An act for money had and received was 
brought by the assignees, and defendant 
pleaded never indebted and set off. It was 
decided that the defendant was liable to the 
assignees for all the money received by him 
after the act of bankruptcy, and that he was 
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not entitled to set off any of the payments 
made by Uim. 

The case of Copland v. Stein, S Duuu. & 
E. [8 Term R.] 199, is not unlike the present 
case. In that case, a trader, after a secret 
act of bankruptcy, assigned goods to a fac- 
tor, who agreed to advance money thereon, 
and accordingly accepted and paid bills 
drawn on him by the ti-ader. A commission 
of bankruptcy afterwards issued against the 
ti-ader on such prior act of bankruptcy, after 
which the factor sold the goods and received 
the money, and it was held that he was an- 
swerable to the assignees for the value of the 
goods. Ld. Kenyon said: "A decision in fa- 
vor of the defendants would be contrary to 
all the bankrupt laws, and to the cases that 
have been determined upon them, on the 
ground of relation back to the act of bank- 
ruptcy. * * * The doctrine of relation ob- 
tains universally through all the bankrupt 
laws, except in the cases that are particularly 
excepted, and this case does not come with- 
in either of those exceptions. The argument 
of the defendant goes the length of asserting, 
that if a bankrupt, after a secret act of bank- 
ruptcy, sell or mortgage his estate, such sale 
or mortgage will be valid. It is true that if 
no commission be taken out for five years 
after the act of bankruptcy committed, such 
sale would be good; but in no other case can 
such a sale be protected. In the present ease 
the goods were delivered in Oct., 1796, but 
now it appears that the bankrupt, by having 
<:ommitted a secret act of bankruptcy two 
months before, was incapacitated from dis- 
posing of these goods to the prejudice of his 
creditors at large. This is a hard case on 
the part of the defendants, but we are com- 
pelled to decide against them by positive 
law, and can only say ita lex scripta est" 

The case under the English bankrupt act is 
certainly much harder for a party dealing 
with the bankrupt than under the act of con- 
gress. By the English law, the acts of bank- 
ruptcy may be secret, of such a nature as it 
would be impossible for the party to be ad- 
vised of. No means exist by which the ut- 
most diligence could protect a party, and 
give him knowledge of such act on the part 
of the bankrupt; whilst by our bankrupt act, 
the records of the court in bankruptcy are 
always open for inspection, and it is not un- 
til the petition is filed in com't, that the stat- 
ute declares "that the property shall be de- 
vested;" the fact is therefore within the 
means of knowledge of any one dealing with 
another, if he will take the trouble to con- 
sult tlie records of the court, the 38th sec- 
tion declaring, that the docket shall be open 
to public inspection. It is a record of the 
same public nature as the registry of deeds. 
The record of a deed is legal notice of the 
conveyance to all parties interested, and in 
the same manner congress has enacted that 
the filing of the petition in court shall he 
<;onclusive upon the rights of all parties, and 
from that time the bankrupt shall have no 
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control or disposition of the property for- 
merly belonging to him. As remarked by 
Ch. J. Shaw in Clarke v. Minot, 4 Mete. 
[Mass.] 349: "It seems to hare been the ob- 
vious policy of the statute, to fix some pre- 
cise point of time, at which tne whole prop- 
erty' and effects of the debtor shall be deem- 
ed to have passed from him, and vested in 
the assignees." 

I am of opinion therefore, that Hayford 
did not acquire any legal right to hold the 
permits and timber cut by either of them, as 
security for the cash and notes advanced by 
him to the bankrupt on the 21st of March, 
as the petition in bankruptcy was filed Feb. 
29th, and Hayford must be deemed in law 
to have had constructive notice of its filing, 
and of its effect under the operation of the 
bankrupt law. It is claimed that if Hayford 
acauix*ed no legal right to hold the permits 
and timber as security for his advances of 
March 21st, still he has a right in equity to 
look to them as security for such advances, 
on the ground that the assignee takes only 
the property of the bankrupt, subject to like 
equities with the bankrupt It Is true that 
such is the title of the assignee. Mr. Justice 
Stoiy, in Mitchell v. "Winslow [Case No. 
9,673], has examined this matter with his 
us\ial care and learning, and most clearly 
vindicates and enforces the doctrine that as- 
signees, except in cases of fraud, are affected 
with all the equities which would affect the 
bankrupt if he were asserting his rights and 
interests in the property. 

But that principle can only operate on the 
title as it stood when the property passed 
from the bankrupt to the assignee, and not 
to any rights attempted to be obtained sub- 
sequently. By the laws of Maine, a lien is 
given for personal services in cutting, haul- 
ing, or driving logs or lumber, which shall 
take precedence of all other claims, except 
liens reserved to the states of Maine and 
Massachusetts. Such liens would override 
the rights acquired by Hayford by force of 
the assignment of the permits, so far as such 
liens existed in full force at the time of fil- 
ing the petition. I am of opinion that Hay- 
ford, by virtue of the interest he held in the 
lumber under the permits, had a right to ad- 
vance money for the discharge of such liens, 
and that the amount, actually paid and ap- 
plied in discharge of them, he may claim out 
of the proceeds of the lumber as against the 
assignee. The case is similar to a second 
mortgageor, who should pay off a prior mort- 
gage, or discharge a tax which was a lien 
on the mortgaged estate. As against an as- 
signee in bankruptcy, the amount so paid in 
protection of his titie to an estate would be 
an equitable claim on the estate, and it would 
pass to the assignee burdened with such 
equities. 

It is claimed, that a portion of the amount 
advanced by Hayford was applied to getting 
the logs to market, and that thereby their 
value has been increased to that extent; 
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that at the commencement of the proceed- 
ings in banki-uptcy, the logs were in the 
streams, or on the hanfes where cut, and 
that it was necessaiy that they should be 
di'iven to market; that a large portion of 
the advances were applied to this pmipose, 
and that it is inequitable and unjust for the 
assignee to take possession of the logs at the 
boom, where they were worth a much lai'ger 
sum than they were when on the banks and 
in the sti-eams, this increase in value being 
occasioned hy the expenditure of the money 
so furnished by Hayford. Considering Hay- 
ford's relation to the property by the trans- 
fer of the permits, and the peculiar charaetei' 
of the property itself, its necessary diminu- 
tion in value by being allowed to remain 
where it was, and that some expenditures 
were actually necessaiy for preserving the 
lumber, and that without doxibt the estate of 
the bankrupt has derived a substantial bene- 
fit from the expenditm-e, I feel justified in de- 
ciding, that Hayford is entitled to an equita- 
ble lien on the timber for such sum as was 
actually, fairly and judiciously expended in 
the care and driving of the timber to the 
boom after Feb. 5th. Peai-son. having on 
the 10th of April agreed with Hayford that 
he would pay his demands against Gregg on 
or before July 5th, and that the pei'mits 
should be assigned to him, on the 11th of 
April advanced to Gregg by his note $1,565, 
and on the 13th of ilay ,$1,500 more. 

These advances wei"e made by Peai'son to 
Gregg, that he might pay his men, and for 
driving the logs. At this time, Pearson had 
no legal interest in the timber, the permits 
not having been assigned to him, but as he 
had agi'eed previously to take the permits 
and pay Hayford his claim, and Hayford 
had agi'eed to assign him the permits, adopt- 
ing the rule that what is agreed to be done 
may in equity be considered as done, he, 
Pearson, may be considered as holding the 
permits, and his advances will stand on the 
same gi-ounds, and in like condition with 
those made by Hayford. Sixty-three dollai's 
were paid by Peai'son to Blake for boots pur- 
chased by Gregg. From the evidence re- 
ported, I do not considei' this to have been a 
lien claim; it should not be allowed. 

[The ease, as presented in the report, does 
not state with sufficient exactness the 
amount of lien claims discharged from the 
sums advanced by Hayford and Pearson; 
nor the amount actually paid, from the sums 
advanced by them, for driving the logs to 
market, and must be recommitted to the 
register for a more full and detailed report 
on these points; the bm-den being on Pear- 
son to establish such payment to the satis- 
faction of the register].2 

In addition to the timber cut under the per- 
mits, the banlvrupt, the same winter, cut a 
quantity of logs from land in the town of 
Amity. The legal title to this land was in 

2 [From 3 N. B. B. 529 (Quarto, 131).] 



James White, who in Oct., 1^63, made a con- 
ti-act with the bankrupt and one Brown to 
sell them 1,800 acres of the land, they giving 
him four notes of $075 each, payable in one, 
two, three, and fom* years, with intei-est an- 
nually. Oct. 23, 18G4r, the first note was 
paid, and ?362.15 was paid on the second 
note. At the time the notes were given. 
White gave the signers a bond to convey the 
land to them on payment of these notes ac- 
cording to then* terms. In the winter of 
1867-68, Gregg having acquired all of 
Brown's interest, went onto the land and cut 
ii quantity of logs, which were afterward:^ 
claimed by White as his property, and he had 
them scaled and marked. June ISth White 
met Gregg and told him he wished the mon- 
ey due on the notes, and Gregg replied, he 
had nothing to pay with; the same evening 
Hayford came to White and inquired about 
his claim on the logs, and he told him he con- 
sidered them his, as they had been cut with- 
out his permission. Hayford informed him 
he had been fm-nishing supplies to Gregg, 
and that he wanted to secm-e himself. Af- 
ter some conversation. White proposed to 
give Hayford a deed of the land, and relin- 
quish his claim on the logs for the sum of 
$2,300, which was about $50 more than the 
amount due on Gregg and Brown's notes, 
and the next day the proposition was ac- 
cepted by Hayford. and the papers executed, 
and Hayford subseqiiently sold the logs for 
$3,109. 

The assignee claims that this amount, af- 
ter deducting the $2,300 paid by Hayford to 
White, should be applied in reduction of his 
claim against Gregg, and that before Pear- 
son as Hayford's assignee can insist on pay- 
ment of the balance of Hayford's claim, lie 
must procm-e from Hayford a conveyance of 
the interest he acquired in the Amity lands 
by virtue of White's deeds. 

Whether this claim of the assignee is valid 
or not, I think, depends on the question, 
whether as between White and Gregg the 
latter had any right to the Amity lands 
which he could enforce against White. The 
terms of the bond had not been complied 
with by Gregg and Brown; there was a 
large amount of the purchase money which 
was due and unpaid, and had so remained 
for years. It should appear that White had 
so conducted and dealt with Gregg, that he 
had waived the breach, or else Gregg had no 
interest in the tract or timber that he had 
cut therefrom. 

2 [The testimony on this point is not as full 
as could be desu'ed, or as can probably be 
obtained. White's deposition does not meet 
this question of waiver, although he does 
say he called for payment of the notes in 
June, 1868. I shall allow either party to 
take fmther testimony on this point, and will 
reserve my opinion until the matter is again 
presented]. 

2 [From 3 N. B. K. 529 (Quarto, 131).] 



[10 Fed. Cas. page 1191] 

[Ordered: That the report of the Register 
in this eaiise be recommitted to him, with di- 
rections to ascertain and report: 1st The 
lien claims on the timlier cut imder the per- 
mits, which were discharged by the sums ad- 
vanced to Gregg by Pearson, or by the notes 
and cash advanced by Hayford, March 21, 
1808, stating each of said claims, its natm*e, 
amount, and when paid and to whom. 2d. 
The amount paid from such advances after 
February 5th, 1868, for getting the logs to 
market, and to whom paid, and when; and 
whether such payments were judiciously 
made, and the value of the logs thereby in- 
creased to the amount so expended. 3d. The 
Register will take such fm'ther testimony as 
either party may request, touching the Amity 
lands, and Gregg's interest therein, and 
especially touching any waiver by White of 
the breach by Gregg and Brown of the condi- 
tion of the bond given by White for the con- 
veyance of said lands.] 2 
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Case No. 5,797. 

In re GREGG. 

[4 N. B. R. 456 (Quarto. 150).] 1 
District Court. D. California. Nov. 26, 1870. 

BiNKRDPXCY— PliEFEREKOE — KXOWLEDGB OP IN- 
SOLVENT Condition by Debtor. 

1. Where an insolvent debtor executed a bill 
of sale to a creditor who had obtained the levy 
of an attachment after notice of the debtor's in- 
solvency, the same was a violation of the bank- 
rupt act [of 1867 (14 Stat. 517)]. 

2. Its inevitable effect was to give a prefer- 
ence. Although insolvency exists, yet, if the 
debtor honestly believes he shall be able to go on 
in his business, and with such a belief pays a just 
debt without a design to give a preference, such 
payment is not fraudulent, although bankruptcy 
should subsequently ensue. 

3. If the debtor is cognizant of his own insol- 
vent condition, and expects to stop payment, and 
makes a payment, or gives security to a creditor 
for a just debt, with a view to give a preference, 
such payment, or giving of security, is fraudulent 
as against creditors, and property thus trans- 
ferred may be recovered by the assignee in bank- 
ruptcy, and the debtor's discharge will be de- 
nied. 

In banki'uptey, 

HOFFatAN, District Judge. This is a pro- 
ceeding brought by the assignee to recover 
certain property alleged to have been ti-ans- 
f erred by the bankrupt in fraud of the act. 
On the 2d September, Knox, to whom the 
banla-upt was indebted for a balance due on 
tivo promissory notes, levied an attachment 
on all the property of the latter, consisting of 
a piece of land, and a house in which the 
bankrupt resided, and a saloon, stock of liq- 
uors? fixtm-es, etc. On the same day, Knox 
and the bankrupt entered into an agreement 



2 [From 3 N. B. R. 529 (Quarto, 131).] 
I [Reprinted by permission,] 



by which the former was to execute a bill of 
sale to Knox for the saloon, stock in trade, 
etc., in payment of the notes, and the latter 
was to discontinue his suit, and release the 
house and land from the attachment This 
was, accordingly, done, and the possession of 
the saloon, etc., delivered to Knox, who sur- 
rendered to the bankrupt his notes. Tery 
soon afterwards the bankrupt declared the 
real property a homestead under the laws of 
the state. At the time of these transactions 
the bankrupt was largely insolvent, and of 
this the creditor was informed a few days 
before the attachment was levied. There 
can be no doubt that this payment by the 
banla-upt was a violation of the act Its in- 
evitable effect was to give a preference to 
one creditor at the expense of all the rest, 
and to appropriate to the satisfaction of his 
debt a great part of the property of a per- 
son who knew himself to be hopelessly in- 
solvent. "The policy and aim of the bank- 
rupt laws," says the supreme coxu-t, "are to 
compel an equal distribution of the assets 
of the bankrupt among all his creditors. 
Hence, when a merchant or trader, by any 
of these tests of insolvency, has shown his in- 
ability to meet his engagements, one creditor 
cannot by collusion with him, or by a race 
of diligence, obtain a preference to the in- 
jury of others. Such conduct is considered 
a fraud on the act, whose aim it is to divide 
the assets equally, and therefore equitably." 
Shawham v. Wherritt, 7 How. [48 U. S.] 744. 
It is urged that to constitute an act of bank- 
ruptcy of the kind under consideration, it is 
necessary that the intent to give a preference 
should exist, and that this intent cannot be 
inferred from the mere fact of actual in- 
solvency. The law on this point is well laid 
down in Jones v. Howland, S Mete, [ilass.] 
377. "The result of these cases," says the 
court, "is the drawing of a distinction be- 
tween the actual insolvency and a contem- 
plated banliruptcy, between the payment of 
a just debt, in the course of business, though 
insolvency exists, and is known to the in- 
solvent, and the design to give a preference 
in view of stopping payment. And, in view 
of all the authorities, we hold the law to be 
this— that, although insolvency in fact exists, 
yet, if the debtor honestly believes he shall 
be able to go on in his business, and with 
such a belief pays a just debt, without a 
design to give a preference, such payment 
is not fraudulent, -though bankruptcy should 
afterwards ensue. And, on the other hand, 
if the debtor, being insolvent, and knowing 
his situation, and expecting to stop payment, 
shall then make a payment, or give securily 
to a ci-editor for a just debt, with a view to 
give him a preference over the general cred- 
itors, such payment, or giving security, is 
i fraudulent as against the creditors, and prop- 
; erty that is transferred in making such pay- 
ment, or giving the security, may be recov- 
ered by his assignee, and the debtor will not 
be entitled to a discharge under the statute. 
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It rests upon the intent with which the act 
was done, and the intent is to be proved as 
a fact, either by direct evidence, or as the 
necessary and certain consequence of other 
facts clearly proved." These observations 
are cited with approval in Morgan, Root «& 
Co. V. aiastick [Case No. 9,803], and in Doan 
V. Compton [Id. 3,940], and the same princi- 
ples are substantially laid down in numerous 
cases. Farrinv. Crawford [Id. 4,686]; Wads- 
worth V. Treadwell [Id. 17,032]; Langley v. 
Perry [Id. 8,067.] It will be perceived that, 
in the ease at bar, all the circumstances ex- 
ist, which in the above extract are supposed 
to furnish clear evidence of a fraudulent in- 
tent The debtor was insolvent, and per- 
fectly aware of his situation. His transfer 
to the creditor included his whole stock in 
trade. It at once deprived him of the means 
of conducting his business, and involved the 
necessity of an immediate stoppage. As his 
entire property had been seized, the effect of 
the payment in full to the attaching creditor, 
was to liberate his house and land from the 
attachment, and to put it in his power, un- 
less prevented by a proceeding in banki-upt- 
cy, to declare it a homestead, and withdraw 
it from the reach of his creditors. This he 
attempted to do, and, whether successful or 
not, the attempt shows an intention to satisfy 
one creditor's demand by applying to its 
payment all the property of the debtor, which 
he intended to be appropriated to the pay- 
ment of his debts. The 35th section of the 
act provides that if the transfer is not made 
in the usual and ordinary course of business 
of the debtor, the fact shall be prima facie 
evidence of fraud. The bm'den of proof is 
thus thrown upon the bajilo-upt to repel the 
presumption of fraud raised by^the law. The 
circumstances of the ease, so far from repel- 
ling, strengthen the presumption, to the ex- 
clusion of any other hypothesis. It being 
clear, then, that the bankrupt intended to 
give the pi*eference which was the necessary 
consequence of the tiunsfer, it remains to 
inquire whether the person receiving it had 
reasonable cause to believe that a fraud on 
the, act was intended. He knew that the 
debtor was insolvent He knew that he him- 
self had attached all his property, and that 
the debtor had. committed an act of bank- 
ruptcy by the non-payment of Ms commercial 
paper for more than fourteen days. He 
knew that the inevitable consequence of the 
transfer was to break up the business of the 
debtor, and that it was made in view of stop- 
ping payment. Uuider these circumstances 
he not only had reasonable cause to believe, 
but he must have known that the payment 
to him was a preference by an insolvent debt- 
or, and was necessarily intended to be such. 
It was, therefore, a fraud on the bankrupt 
act I am, therefore, of opinion that the pay- 
ment and transfer were void, and the prop- 
erty transferred or its value can be recovered 
by the assignee for the benefit of the estate, 
as provided in the bankrupt act 



Case No. 5,798. 

GREGG- v. BONTZ. 

[2 Oranch, O. C. 115.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1815. 

Limitation of Actions— Pleading Statcte. 

In Alexandria, D. 0., the statute of limita- 
tions may be pleaded on setting aside the oillce 
judgment at the first term. Act Va. Dec. 12, 
1798, § 28. 

E. J. Lee, for defendant 
THRUSTON, Circuit Judge, absent 



Case Wo. 5,799. 

GREGG et al. v. GIER. 

[4 McLean, 208.] 2 

Circuit Court D. Illinois. June Term, 1847. 

lIoTiox TO Amexd Pleadings. 

Motion by plaintiffs' counsel to increase the 
damages laid in the declaration. Mat. p. i. 153. 

[This was a suit by Gregg and Wald 
against Gier.] 

OPINION OF THE COURT. Under the 
act of congress, as well as in pursuance of 
the state practice, this coiu't has always ex- 
ercised a liberal discretion in giving leave to 
amend the pleadings. This power of the 
court is not limited, as by the common law, 
to permit amendments only where there was 
something in the- proceedings to amend by. 
The motion is granted. 
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Case UTo- 5,800. 

GREGG V. ^VESTON et al. 

[7 Biss. 360; 3 9 Chi. Leg. News, 175.] 

Circuit Court, D. Indiana. Feb. 14, 1ST7. 

Promissory Note — Jukisdictton of United 
St.vtes Court. 

1. The statutes of Indiana make all promissory 
notes negotiable so far as to vest the property in 
each indorsee successively; but unless a note is 
made payable to order or bearer at a particular 
bank, whatever equity the maker was entitled to 
against the payee he may assert against any in- 
dorsee. Under such a statute the United States 
courts have no jurisdiction of an action by an 
assignee of a note not made payable at a bank, 
as such a note is not a "promissory note nego- 
tiable by the law merchant" 

[Cited in Porter v. Janesville, 3 Fed. 619; 
Bank of Sherman v. Apperson, 4 Fed. 31; 
Hardin v. Olson, 14 Fed. 705.] 

2. The statutes of a state enter into and be- 
come part of a note made in that state. 

[This was a suit by Noah S. Gregg against 
John Weston and M. G. Schultz.] 



1 [Reported by Hon. William Cranch, Gliief 
Judge.] 

2 [Reported by Hon. John McLean, Circuit 
Justice.] 

3 [Reported by Josiah H. Bissell, Esq., and 
here repr^inted by permission.] 
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Harrison, Hines & Miller, for plaintiff. 
Jacobs & Terrell, for defendant. 

Before DE.TJM1I0ND, Circuit Judge, and 
■GRESHAM, District Judge. 

GRESHAM, District Judge. Gregg, a citi- 
zen of Ohio, sues Weston and Schultz, both 
<;itizens of Indiana, on a note executed by 
Weston to Schultz, and by the latter as- 
signed to the plaintiff. The note, a copy of 
which is made pai-t of the complaint, was 
given at Kendall ville, Indiana, August 4th, 
1S70, payable to the order of M. G. Schultz. 
The defendants demur to the complaint on 
the ground that this court has no jurisdic- 
tion. 

Under the judiciary act of 1789 [1 Stat 73], 
the ch'cuit courts of the United States have 
no cognizance of any suit on a promissoi*y 
note in favor of an assignee, unless a suit 
might have been prosecuted in such court on 
such note if no assignment had been made. 
It is admitted that under this statute this 
miction could not have been maintained. But 
it is m-ged by the .plaintiff that this court 
has jm-isdiction of the action under the fii-st 
section of the act to determine the jurisdic- 
tion of the circuit and district courts of the 
United States, approved March 13th, 1875 
<1S Stat. 470). That part of section 1 which 
is relied on by the plaintiff as conferring 
jurisdiction on this court reads as follows, 
viz: "Nor shall any circuit or district court 
have cognizance of any suit foimded on con- 
tract in favor of an assignee, unless a suit 
might have been prosecuted in such court to 
recover thereon if no assignment had been 
made, except in cases of promissory notes 
negotiable by the laV merchant, and bills of 
exchange." 

In Indiana only notes payable to bearer or 
order at a bank in this state are negotiable 
as inland bills of exchange. 1 Davis' St 
Ind. p. 636, § 6. The question is, what is 
meant by the words "promissory notes nego- 
tiable by the law merchant" in the act of 
congress? The plaintifi! insists that congress 
contemplated all promissory notes negotiable 
at common law or by the statute of Anne. I 
think congress meant by this language, notes 
having the qualities of promissory notes ne- 
gotiable by the law merchant, namely, notes 
•which, in the hands of a bona fide purchaser 
for value before matm-ity, were subject to no 
■equities in favor of the maker. The note 
sued on was given in Indiana and payable 
in Indiana, but not at a bank in this state, 
so that, by the law of Indiana, whatever 
equities the maker was entitled to as against 
the payee he may assert against any in- 
dorsee. That was the law of the contraft 
The statute of the state entered into and be- 
came a part of the note. HoUoway v. Por- 
ter, 46 Ind, 62; Dundas v. Bowler [Case No. 
4,141]; Brabston v. Gibson, 9 How. [50 U. S.] 
263. 
The statute ah-eady cited makes all prom- 



issory notes negotiable so far as to vest the 
property in each indorsee successively, but 
unless a note is made payable to order or 
bearer at a particular bank in this state, it 
cannot be said to possess all the privileges or 
immunities of a note negotiable according 
to the law merchant The statute of Anne 
has generally been adopted in this counti*y> 
but has never been adopted in this state. 

This opinion has been submitted to my 
Brother DRUMMOND, and he concm*s there- 
in. The defendant's demurrer is sustained. 

See Seekel v. Backhaus [Case No. 12,599]. 
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GREGORY (PARRINGTON v.). See Case 
No. 4,688. 



Case ISTo. 5,801. 

GREGORY V. HEWSON et aL 

[1 Bond, 277.] i 

Circuit Court, S. D. Ohio. June Term, 1859. 

Execution — Order for Esami:tation — Lis Pen- 
dens— Chattel Mortgage. 

1. The circuit court of the United States, with- 
in the Southern district of Ohio, has adopted, as 
a role of practice, the proceeding in aid of exe- 
cution provided for by the Code of Ohio. 

2. Where an order was issued by the court, 
requiring a defendant to appear for an examina- 
tion touching his property, and after the issuing 
of the same, but prior to his appearance, he exe- 
cutes a chattel mortgage to certain creditors upon 
a large amount of stocks and bonds, such order 
of examination was not so far lis pendens as to 
render the mortgage a nullity. 

3. The principle that where, at the instance 
of a judgment creditor, a third person has been 
cited to answer as to property and effects held by 
him belonging to the judgment debtor, such no- 
tice operates as lis pendens, and that the party, 
from the time of the service of the notice, can 
make no disposition of the property or effects in 
his hands, does not apply to the case of a judg- 
ment debtor, as to whom there has been a mere 
order for his examination, without an order re- 
straining him from disposing of his property. 

[This suit was brought by James B. Greg- 
ory against Hewson & Holmes and others.] 

Thompson & Nesmith, for plaintiffs. 

OPINION OP THE COURT. This is a 
proceeding under the Code of Ohio in aid of 
execution, which has been adopted by this 
com't as a rule of px'actice. The facts neces- 
sary to notice are, -that on the 20th of Sep- 
tember last, the plaintiff obtained a judg- 
ment in this court against the defendants 
for $9,258.84, on which execution has issued, 
and which has been returned, no property to 
be found on which to levy. On the 27th of 
September, the plaintiff, on application to a 
judge of this comrt, procured an order for the 
examination of the defendants, touching his 
property, as authorized by the Code. In this 
order there was a clause restraining the de- 
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reprinted by permission.] 
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fendants from transferring or disposing of 
tlieir property until the furtlier order of tlie 
court. On tlie 28tli of September, the de- 
fendants, by their counsel, made a motion 
for the rescission of the resti-aining clause in 
said order, on the ground that the plaintiff 
had made no showing authorizing such or- 
der. The judge thereupon suspended the 
operation of the restrictive clause till fur- 
ther cause Tvas shown. On the 4th of Octo- 
ber, a further affidavit having been filed, an 
order was made restraining the defendants 
from disposing of their px'operty. On the 
same day, an examination of one of the de- 
fendants was had before a referee, which 
disclosed the fact that, on the 28th of Sep- 
tember, defendants had executed a chattel 
mortgage to certain creditors, excluding the 
plaintiff Gregory, of a large amount of 
stocks, bonds, etc., being all in their posses- 
sion or under their conti-ol at that time. The 
receiver appointed to take charge of the 
property and effects of defendants has re- 
ported that defendants were the owners of 
certain stocks, bonds, etc., amounting nomin- 
ally to a large sum, of which he had demand- 
ed possession of defendants, but which they 
had refused to deliver, alleging that they had 
before mortgaged them to their creditors. 
The present motion is for an order on the 
mortgagee to deliver this property to the re- 
ceiver. This motion involves the question of 
the validity of the chattel mortgage. The 
plaintiff insists that it is void, having been 
made after the institution of these proceed- 
ings, and therefore within the principle of a 
transfer lis pendens. From the foregoing 
statement of the facts, it appears that the 
chattel mortgage was executed on the 28th of 
September, the day after the order was 
made, suspending the operation of the re- 
straining clause of the original order. There 
was, therefore, at the date of the mortgage, 
no operative order except that for the exam- 
ination of the defendants by the referee. 
Was this order so far lis pendens as to ren- 
der the mortgage a nullity? I am of the 
opinion that it can not be so regarded. There 
is no decision of the Ohio courts which gives 
this effect to a mere order for the examina- 
tion of the judgment debtor. The supreme 
court of Ohio, in the case of Union Bank of 
Rochester v. Union Bank of Sandusky, 6 
Ohio St. 256, hold that where, at the instance 
of a judgment creditor, a third person had 
been cited to answer as to property and ef- 
fects held by him belonging to the judgment 
debtor, the notice operated as lis pendens, 
and that the party, from the time of the serv- 
ice of the notice, could make no disposition 
of the property or effects in his hands. But 
clearly this principle does not apply to the 
case of a judgment debtor, as to whom there 
has been a mere order for his examination, 
without an order restraining him from dis- 
posing of his property. The rights of cred- 
itors, claiming imder the mortgage, are di- 
rectly involved in this question, and it would 



be clearly imi>roper to make the order now 
requested, which would be decisive of the 
title of the mortgagees to the property em- 
braced in the mortgage. It is too grave a 
question to be disposed of, in this summary 
way, without notice to the mortgagee, or giv- 
ing him an opportunity to be heard in sup- 
port of his title. There is obviously no ne- 
cessity that the question should be thus dis- 
posed of. The plaintiff Gregory has a full 
opportunity, by a bill in chancery, in which 
all the persons interested must be made par- 
ties defendants, to assert his title to the prop- 
erty in question, while the creditors claiming 
under the mortgage will have their day in 
court, and the opportunity of sustaining the 
validity of the mortgage under which they 
claim. The motion is therefore overruled. 



Case M"©. 5,80S. 

GREGORY V. MARKS. 

[8 Biss. 44; 4 Law & Eq. Rep. 283; 9 Chi. Leg. 
News, 394; 23 Int. Rev. Ree. 281.] i 

Circuit Court, N, D. Illinois. Aug., 1877. 

Declaring Note Due under Clause in Trust 
Deed. 

Where a clause in a trust deed provided that 
the indebtedness secured thereby was to become- 
wholly due and payable in case of default in the 
payment of interest, the note and trust deed, being 
contemporaneous instruments, must be construed 
together, and it default is made in payment of 
interest, the whole indebtedness becomes due, 
and the holder of the note may pursue the maker 
of the note by a personal judgment after ex- 
hausting the securities. 

[See Atlantic Ins. Co. v. Conard, Case No. 627.] 

This case was submitted to the court upon, 
an agreed statement of :^cts, which are, that 
on May 1, 1874, the defendant, Enoch Slai-ks, 
borrowed of Ann Y. Boardman the sum of 
$12,500, for the term of five years, with Inter- 
est at ten per cent, per annum, payable semi- 
annually; that the said defendant, Enoch 
Marks, executed his promissory note for said 
debt, a copy of which is given in the stipula- 
tion, and certain interest coupons; that ac- 
companying said principal note were ten in- 
terest coupons for the sum of §625, each pay- 
able, etc.; that the said defendant, Enoch 
Marks, and Llargaret A. Marks, his wife, at 
the same time, and contemporaneously with 
the execution of said note, executed and deliv- 
ered their trust deed, dated May 1, 1874, to« 
Willis G. Jackson, trustee, conveying certain 
property as secmity for the payment of said 
debt; and in said deed of ti-ust it was pro- 
vided that in case of default in any of tlie 
said payments of principal or interest, ac- 
cording to the tenor and effect of the said 
promissory notes, or either of them, or any 
part thereof, or of a breach of any of the cov- 
enants or agi'eemente therein by the party of 
the first part, his executors, administrators. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 4 Law & Eq. 
Rep. 283, contains only a partial report.] 
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or assigns, then in tliat case the -n-Iiole of said 
principal sum tliereby secured, and the in- 
terest thereon to the day of sale, might, at 
the option of the legal holder thereof, become 
due and payable, and the said premises be 
sold with the same effect as if said notes had 
matm-ed. It is fm'ther stipulated, that the 
said Ann Y. Boardman, for value received, 
assigned the said principal and interest notes 
to the plaintiff [Sai-ah W. Gregory]; that sub- 
sequently said defendant made def aidt in the 
payment of interest due on May 1, 1S76, and 
the premises were sold by the trustee, and 
there was a balance left impaid, for which 
this suit is brought 

Lyman & Jadison, for plaintiff. 
H. S. & F. S. Osborn, for defendant 

BLODGETT, District Judge. The only 
question in the case is whether the party can 
maintain a suit at law for this balance upon 
this note. 

The note, on its face, is not yet due; but 
by the terms of the ti-ust deed, the indebted- 
ness secured by the note was to become wholly 
due and payable in case of default in the pay- 
ment of interest This stipulation is found 
in the trust deed, which was contemporaneous 
with the note, and must'be deemed a part of 
the same contract with the note. 

Something like a year ago I had a kindred 
question to this before me, and having in my 
mind a Missom*i case which I had read a few 
months before that upon the same question, 
I refused to render judgment at first, al- 
though subsequently, as there was no de- 
fense made, I allowed the plaintiff to take 
judgment; [but at the time plaintiff called the 
case up at fii-st I told him I did not think he 
could take it The same attorney is now de- 
fending this case and cites— what is always 
very troublesome to the court— the former de- 
cision, as authority. He will bear in mind, 
with reference to my former decision, that 
he subsequently came in, and inasmuch as 
the defendant had made a default and put in 
no defense, I allowed him to take judgment, 
although he only showed a note which had 
not matm-ed by its terms, but had only ma- 
tured by virtue of the dause in the trust 
deed.] 2 

On looking up the Missom-i case, which was 
in my mind, I find, however, that so much of 
the case as appeared to bear on this case is 
really obiter. The case there was this— A. 
made a mortgage upon certain real estate, or 
rather gave his note, and to secure the pay- 
ment of the note, gave a mortgage upon cer- 
tain real estate, and in the mortgage covenant- 
ed that in case of default in the payment of in- 
terest the whole debt should become due and 
payable. A. sold and conveyed the mortgaged 
premises to B. Default was made in payment 
of the indebtedness, and B. being in possession 
of the mortgaged premises, the mortgagee filed 
a bill against A., the original mortgagor, and 

2 [Prom 9 Ghi. Leg. News, 304.] 



B., the grantee of the mortgagor, making 
them both parties to the foreclosure proceed- 
ing, and the court rendered a judgment of 
foreclosure, and ordei'ed the premises to be 
sold, and on the coming in of the report of 
the commissioner making the sale, there be- 
ing a deficiency, rendered a personal judg- 
ment against the purchaser of the equitj' of 
redemption as well as against the original 
mortgagor and the promissor in the note 
which was given, , 

On error to the supreme court, taken in be- 
half of the pm-chaser B., this opinion was giv- 
en, to which I have referred; and in the com'se 
of its discussion of the question, the supremo 
eom-t say: "The clause in the ti-ust deed is 
only put there for the purpose of marshaling 
the secm-ity, and not for the pm-pose of ma- 
tuiing the note for any other purpose than 
that of applying the secmities." 

It was not necessary that the court of Mis- 
souri should decide that point, for the pm-pose 
of disposing of the ease before it because the 
only question there was whether they had 
the right to take a personal judgment against 
the pm'chaser. 

The law is well settled in this sfcite, that 
where two contracts, relating to the same 
subject matter, are made at the same time, 
they form but one conti-aet and are to be 
construed together; and I know of no reason 
why any exception to the rule should be ap- 
plied to tlie case before me. 

The question is, does this note and trust 
deed, when taken together, make the note be- 
come due at an earlier day, in the happening 
of certain contingencies, than the note alone 
upon its face requh-es, or would aUow; and 1 
am opinion that it does; that the two con- 
ti'acts are to be consti-ued together, and that 
when consti-ued together, if default is made 
in the payment of interest, the whole in- 
debtedness becomes due, and that the holder 
of the note may pm-sue the maker of the note 
by a personal judgment after exhausting the 
secmities. I shall therefore renda* judgment 
in favor of the plaintiff. 
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GREGORY V. UNITED STATES. 

[17 Blatchf. 325; 1 26 Int Rev. Rec. 27.] 

Circuit Court, S. D. New York. Nov. 28, 1879. 

porfeituke of personal pltopeety — usb of 
Premises for Illicit Distillery. 

Under that part of section 3281 of the Revised 
Statutes which forfeits personal property owned 



1 [Reported vy Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



'GREGOEY (Case No. 5,803) 

by a person who has permitted or suffered his 
premises to he used for purposes of ingress or 
esress to or from an illicit distillery, it is neces- 
sary, in order to such forfeiture, that such person 
should have known that the ingress or egress 
Kjver his premises was to or from a distillery. 

[In error to the district court of the United 
States for the Southern district of New York.] 

[This was a proceeding by the United 
-States against George 0. Gregory for the un- 
lawful use of his premises in permitting 
them to be used for purposes of ingress and 
egress to and from an illicit distillery. A 
"decree of condemnation was entered in tlie 
■district court, and the claimant brings error.] 

Louis F. Post, for plaintiff in error. 
Edward B. HiU, Asst. Dist. Atty,, for de- 
fendants in eri'or. 

BLATCHFORD, Circuit Judge. The plain- 
tifC in error (the claimant below) was the 
■owner of the lot of land and buildings No. 
419 East 48th street, in the city of New York, 
On that lot, in front and adjoining No. 421, 
was a dweUlng house. On the west part of 
the lot 419 was a covered drive-way leading 
from a rear building to the street in front. 
"The rear building covered the rear part of the 
lot 419 and extended eastward over the rear 
part of lot 421, which latter lot belonged to 
3. savings bank. In this rear building there 
was no partition, the ground floor being one 
large room. An illicit still, in use as part 
■ot a distillery, was found and seized in the 
rear building in the part of it which was 
-on the lot 419, and mash tubs were found 
and seized in the rear building on the con- 
tinuation of the partition line between the 
front buildings on the lots 419 and 421. Be- 
tween the front building on the lot 421 and 
the rear building was an open yai'd. Be- 
tween the front part of the covered drive- 
way on the lot 419 and the rear building 
was a covered one story shed. Between the 
rear of the dwelling house on the lot 419 
and the rear building were stalls. In these 
stalls were found and seized a horse, a truck 
and a lot of harness, belonging to the claim- 
ant He used the covered drive-way for 
ingress and egress between the stalls and 
the street. His business was that of a build- 
er. An agent for the bank had, at its re- 
quest, found a tenant for the rear building, 
at the rent of $40 a month. The claimant, 
in consideration of his receiving one-half of 
such rent, consented to the tenancy, and 
that the tenant should use such covered 
drive-way for ingress and egress betw^een the 
street or front and such rear building. The 
claimant was informed that the rear build- 
ing was to be used as a vinegar factory. 
The tenant set up the illicit distillery in the 
rear building, and used such covered drive- 
way for Ingress and egress thereafter, be- 
tween the street in front and such illicit 
^iistillery. The question tried in the com-t 
below was as to the forfeiture of the horse, 
tru<-k and harness. The claimant was called 
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as a witness on his own behalf, and, in the 
course of his direct examination, he was 
asked this question: "Did you know that 
this building was being used as a still?" 
This question was objected to by "the coun- 
sel for the United States, as immaterial 
imder sections 32S1 and 3242 of the Revised 
Statutes of the United States. The objec- 
tion was sustained by the court, and t'lc 
counsel for the claimant excepted to the 
ruling. At the close of the evidence the 
counsel for the United States moved that a 
verdict be directed for the United States. 
Thereupon the counsel for the claimant asked 
leave to go to the jury on the case gener- 
ally, and as to whether the claimant per- 
mitted the drive-way to be used for the 
pui-pose of ingx-ess or egi'ess to or from a 
distillery. The court denied such request, 
and the counsel for the claimant excepted to 
such refusal. The court thereupon granted 
the motion of the counsel for the United 
States, under section 3281 of the Revised 
Statutes, and the counsel for the claimant 
excepted to such decision. Thereupon, the 
court directed a verdict for the United States, 
condemning said horse, truck and harness, 
and the counsel for the claimant excepted. 
The jury found such verdict and a decree 
of condemnation was entered thereon.. 

Section 3281 of the Revised Statutes is in 
these woi-ds: "Every person who cai-ries 
on the business of a distillery without having 
given bond as required by law, or who en- 
gages in or carries on the business of a dis- 
tiller with intent to defraud the United States 
of the tax on the spirits distilled by him. 
or of any part thereof, shall, for every such 
offence, be fined not less than one thousand 
dollars nor more than five thousand dollars 
and imprisoned not less than six months nor 
more than two yeai-s. And all distilled 
spurits or wines, and all stills or other ap- 
paratus fit or intended to be used for the 
distillation or rectification of spirits, or for 
the compounding of liquors, owned by such 
person, wherever found, and all distilled spir- 
its or wines and personal property found in 
the distillery or in any building, room, yard, 
or inclosure connected therewith, and used 
with or constituting a part of the premises, 
and all the right, title and interest of such 
person in the lot or tract of land on which 
such distillery is situated, and all the right, 
title and interest therein of every person who 
knowingly has suffered or permitted the busi- 
ness of a distiller to be there carried on, or 
has connived at the same; and all personal 
property owned by or in pos'^ession of any 
person who has permitted or suffered any 
building, yard or inclosure, or any part there- 
of, to be used for the pm-poses of ingress or 
egress to or from such distillery, which shall 
be found in any such building, yard or in- 
closm-e, and all the right, title and interest 
of every pei-son in any premises used for 
ingress and egress to or from such distillery, 
who has knowingly suffered or permitted 
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such premises to be used for such ingress or 
egi'ess, shall be forfeited to the United States." 

The claimant has brought a writ of error. 
It is contended for the claimant, that, as soon 
as the distillery Tvas established, his license 
was at an end; that his Iniowledge as to the 
use to which the building was put was mate- 
rial; that he granted a right of way to a 
vinegar factory and not to a distillery; and 
that he never permitted or suffered the drive 
way to be used for purposes of ingress or 
egress to or from the distillery. 

For the United States it is contended, that 
the provisions of section 3281, with regard to 
forfeiture of personalty and realty, are care- 
fully distinguished; that the word "know- 
ingly" is inserted wherever realty is referred 
to, and omitted wherever personalty is re- 
ferred to; that the words used relative to 
personalty found on premises used for in- 
gress and egress, and those used relative to 
realty used for ingress and egress, are the 
same, except as to tlie word "Iinowingly;" 
that such difiEerence was intentional, and 
must, if possible, be made effective;, that it 
cannot be made effective except by the ruling 
made in the court below; that it is not con- 
tended for the United States that the words 
•"permit" and "suffer" do not imply knowl- 
edge, but it is contended that it is sufficient 
knowledge if the claimant knew that the il- 
licit distiller was obtaining ingress and egress 
to and from the building where his illicit 
work was carried on, and allowed him to do 
so; that, under such circumstances, he per- 
mitted such distiller to use the inclosure for 
ingress and egress to and from the distillery, 
even though he had no knowledge that there 
was a distillery there; that the position of 
the claimant is, that the words "suffer" and 
"permit" necessarily and of themselves im- 
port knowledge, and that the word "knowing- 
ly" cannot add to such meaning, nor can its 
i^bsence take away from such meaning; that 
such position makes the peculiarity of the 
use of the word "knowingly" unmeaning and 
ineffectual; that it is enough that the claim- 
ant permitted ingress and egress to and from 
the building in the rear, and that there was 
in that building an illicit still; that the pur- 
pose of the permission is not material, where 
^personalty is concerned; and that such pur- 
pose becomes material only when a question 
arises as to the forfeiture of realty. 

Section 3281 contains various provisions for 
forfeiture. It forfeits (1) spirits and dis- 
tilling apparatus owned by the illicit dis- 
tiller, wherever found; (2) all spirits and per- 
sonal property found on the premises of the 
illicit distillery; (3) the interest of the illicit 
distiller in the distillery premises; (4) the, in- 
terest in the distillery premises of every per- 
son who knowingly has suffered or permitted 
the business of a distiller to be there carried 
on or has connived at the same; (5) all per- 
sonal property found in any building, yard 
or inclosure, owned or possessed by any per- 
son who has permitted or suffered such build- 



ing, yard or inclosure to be used for purposes 
of ingress or egress to or from the illicit dis- 
tillery; (6) the interest in any premises used 
for ingress or egress to or from the illicit dis- 
tillery, of every person who has knowingly 
suffered or permitted such premises to be 
used for such ingress or egress. KJnowledge- 
of the use of the place as a distillery, at least, 
whether in an unlawful manner or not, seems 
to be clearly predicated in all these case» ex- 
cept the fifth. The illicit distiller knows of" 
his own fraud, it is presumed, and so his 
spirits and apparatus are forfeited, wherever 
found. The owner of all spirits and personal 
property found on the premises of the illicit 
distillery, is held to forfeit it, on the view, 
that, being on the premises, it is presumed 
to be used in the ilUcit business or to be its 
product, and that its owner is bound to know 
that it is in a distillery. The interest of the- 
illicit distiller in the distillery premises is for- 
feited, because he is presumed to know of 
the fraud. The interest in such premises of 
every person who knowingly has suffered or 
permitted the business of a distiller to be- 
there carried on, or has connived at the same, 
is forfeited, because, knowing that the place 
was used for a distillery and permitting it to 
so used, he is made responsible for its use 
in a fraudulent manner. The interest in any 
premises held for ingress or egress to or 
from the illicit distillery, of every person 
who has knowingly suffered or permitted 
sucli premises to be used for such ingress or 
egress, is forfeited, because, knowing that th& 
place was used for a distillery and permit- 
ting his premises to be used for ingress and 
egress to and from such distillery, he is made 
responsible for its use in a fraudulent man- 
ner. In every one of these five cases there is 
to be knowledge that there is a distillery. 
Yet it is claimed by the United States, that,^ 
under the fifth clause of the section, it is not 
necessary that *the owner of the personal 
property should know that the ingress and 
egress over his premises is to and from a dis- 
tillery. This difference is predicated on the 
absence of the word "knowingly'^ in the fifth 
clause, when it is found in the fourth and 
sixth clauses; and it is claimed to be enough 
that the owner of the personal property 
knows of the abstract ingress and egress and 
allows it, even though he does not know that 
it is ingress and egress to and from a distil- 
lery. Under this view the same duty would 
have been cast on the claimant if he had not 
owned the rear building. In either case it is- 
claimed that, having given a right of way to 
a building which he was told was to be used 
as a vinegar factory, he was bound to see 
that it was not used as an illicit distillery. 

In the ordinai*y use of language, when it is 
said that a person permits or suffers prem- 
ises to be used for egress and ingress to and 
from a distillery, the meaning is, that he- 
knows that the ingress and egress are to and 
from a distillery, that there is a distillery, 
and, that, knowing there is a distillery, he- 
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permits the ingress and egress, and intends 
tliat the ingress and egress shall be to and 
from the distillery. The permission, suffer- 
ance, allowance, authority and license are 
predicated quite as much on knowledge that 
there is a distillery as on knowledge that 
there are ingress and egress. The distinction 
in this case is sought to he founded on the 
absence of the word "knowingly." But, it 
would be more in harmony with the purview 
of the whole section, and with the natural 
meaning of the words "suffer" and "permit," 
to hold that the word "knowingly," where it 
occurs, can have no reasonable meaning as 
adding to the force of the words "suffer" and 
"permit," and should be rejected there as 
surplusage. The word "knowingly," where it 
is used, is used to qualify the word "suffered" 
and the word "permitted." The words are 
"laiowingly has suffered or permitted" and 
"has knowingly suffered or permitted." The 
word "permit" is defined thus: "To grant 
permission, liberty or leave; to allow; to 
suffer; to tolerate; to empower; to license; 
to authorize." The word "suffer" is defined 
thus: "To allow; to admit; to permit" The 
word "admit" is defined thus: "To permit; 
to suffer; to tolerate." The word "allow" is 
defined thus: "To suffer; to tolerate." The 
word "tolerate" is defined thus: "To allow 
so as not to hinder; to permit as something 
not wholly approved; to suffer; to endure; 
to admit." Every definition of "suffer" and 
"pennit" includes knowledge of what is to be 
done under the sufferance and permission, 
and intention tliat what is done is what is to 
be done. When it is said that a person suf- 
fers or permits a yard to be used for pur- 
poses of ingress and egress to and from a 
distillery, his sufferance or permission must 
be applied to the whole subject-matter, and 
he does not suffer or permit the ingress and 
egress to and from the distillery, unless he is 
conscious that there is a distillery as well as 
ingress and egress. It is not said that he does 
any more, when it is said that he knowingly 
suffers or permits a yard to be used for pur- 
poses of ingress and egress to and from a dis- 
tilleiy. 

There is nothing in the decision in the case 
of U. S. V. Distillery at Spring Valley [Case 
No. 14,963], which is inconsistent with the 
foregoing views. The decision there, so far 
as it was on the 44th section of the act of 
July 20, 1868 (15 Stat. 142), aiow section 3281 
of the Revised Statutes, was, that that sec- 
tion, in providing for the forfeiture of the in- 
terest in the land on which a distillery is 
situated, of every person who knowingly has 
suffered or permitted the business of a dis- 
tiller to be there carried on, or who has con- 
nived at the same, does not require that he 
should have knowingly suffered or permitted 
it to be fraudulently carried on or that he 
should have connived at such fraud. Indeed, 
the court, when citing the provisions of said 
section 44 which form clauses five and six 
thereof, as above set forth, couples them to- 



gether and remarks that they provide for 
"the knowing permission or sufferance of the 
use for, or in aid of, the business of dis- 
tilling." 

On the whole, I am of opinion that the ques- 
tion asked of the claimant and excluded was 
improperly excluded; that it was a question 
for the jury whether the claimant knowing- 
ly or consciously suffere'd or i)ermitted the 
drive-way to be used for tlie purpose of in- 
gress or egress to or from a distilleiy, know- 
ing or being conscious that there was a dis- 
tillery in the rear building; and that it was 
error to direct a verdict for the United States. 
The judgment below is reversed, with a di- 
rection to the court below to enter an order 
granting a new trial. 
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GREIGG V. READE. 

[Crabbe, 64.] t 

District Court, E. D. Pennsylvania. Nov. Term, 
1836. 

Appeal to Cibcuit Coukt— Damages— Time fou 

PhEPAEATIOX ox ARCfUMENT — SURPRISE. 

1. Where a libel claims three hundred dollars 
damages, and a decree is given for the libellant 
for forty dollars, in which he acquiesces, the re- 
spondent cannot apneal to the circuit court. 

2. Where a legal point arose, the counsel of 
one of the parties asked time for preparation to 
argue it, but, it appearing that such counsel had 
previous notice that the point would then arise, 
the court refused the application. 

3. In an action for assault and battery, the 
respondent's counsel having addressed the court, 
the case was submitted by the other side without 
reply, on the understanding that it should be 
immediately decided, and a decree was at once 
entered for the libellant. On the respondent's 
counsel moving for a new trial under these cir- 
cumstances, on the ground of surprise, the court 
refused the motion. 

This was a libel for assault and battery. 
The case came on to be heard, before HOP- 
KINSON, Disti'ict Judge, on the SOth De- 
cember, 1836. One witness was examined 
on the part of the libellant [David Greigg], 
and one deposition read on behalf of the re- 
spondent [John H, Reade]. No question of 
law was made by either party, nor was there 
any in the case. Mr. H. Hubbell, counsel for 
the respondent, addressed the court on the 
case as long as he thought proper. When 
the counsel for the libellant were about to 
proceed in reply, the judge said that a very 
important case, appointed for that day, was 
waiung to be heard, and several counsel and 
parties attending for it: if, therefore, the 
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counsel for the libellant in this case desired 
to be heard, they should have a full oppor- 
tunity, hut that the argument must be post- 
j)oned until the next week. If, however, they 
would submit the case as it stood, it should 
t)e decided at once. The libellant's coimsel, 
Messrs. Grinnell and Mcllvaine, consulted, 
and agreed to submit the case as it stood. 
2^0 objection was made to this proposition; 
and the judge then pronounced a decree giv- 
ing the libellant forty dollars damages,— 
the amount claimed in the libel being three 
Tiundred dollars. The parties and their re- 
spective counsel then left the court without 
further remark. On Monday, the 2d Janu- 
ary, 1837, Mr. Hubbell wrote to the judge 
that he desired to enter an appeal, but was 
informed by the clerk that he could not do 
so without an order of the court The judge 
replied that he would be in court on the 
"Wednesday following, when the application 
for an appeal might be made, and referred 
to Mr. Hubbell's consideration the acts of 
congress limiting the amount for which an 
appeal might be entertained. Act 24th Sep- 
tember, 1789, §§ 20, 21; 1 Story's Laws, 60 
[1 Stat 83]; Act 3d Slarch, 1803, § 2; 2 
Story's Laws, 915 [2 Stat 244]. On the 4tH 
January, 1837, Mr. Hubbell appeared for the 
respondent and Mr. Grinnell for the libel- 
lant. The respondent's counsel moved to 
enter an appeal, and the court refused to al- 
low it, on the ground that the decree was for 
a sum under fifty dollars, that the libellant 
acquiesced in it, and the application for an 
appeal was made by the respondent It was, 
therefore, clear, in the opinion of the court, 
that the matter then in dispute did not 
amount to fifty dollars, although the libel 
claimed damages to the amount of three 
hundred dollars. The respondent's counsel 
asked time to prepare to argue this question. 
It was objected that, having had previous 
notice of the point the counsel should have 
come prepared to argue it; and it was shown 
that notice had been given, both by the 
judge's note, before mentioned, and by the 
libellant's counsel. The judge referred the 
counsel of the respondent to the law as ex- 
pressly declared by the supreme court in 
Cooke V. Woodrow, 5 Cranch [9 U. S.] 14-. 
A postponement was refused, and the clerk 
ordered to enter on the record that the appeal 
was not allowed. The respondent's counsel 
then moved for a new trial, on the ground of 
stu'prise at the time of the decree, it not hav- 
ing been supposed that the court was about 
to decide the case immediately. The judge 
said that the intention to make an immediate 
decision had been distinctly announced; that 
the libellant's counsel had acted upon it; and 
that the respondent's counsel had no reason 
to complain, as a full hearing had been given 
him. The motion for a new trial was over- 
ruled- 
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GRESHAM V. MONTGOMERY. 

[2 Ky. Law Rep. 397.] 

Circuit Coxu-t D. Kentucky. April, ISSl. 

Tax-Title— Improper Assessment. 

1. A sale of land under several levies is void 
if one of the levies is illegal. 

2. The county court of Grayson had no right 
to levy, as part of the general levy of taxes, the 
five and ten cents upon $100 worth of property 
to cover the expense of collecting railroad tax. 

Mary D. Gresham, then and now of JefCer- 
sonville, Indiana, became, in 1869, the owner 
of 720 acres of land in Grayson county. 
That county took stock in the E, & P. Rail- 
road, and levied a tax for the years 1872 and 
1873 to pay the interest. Neither this nor 
the ordinary state tax was paid on Mi-s. 
Gresham's land, and it was sold Januaiy 27, 
1874, for both the sum total for state tax and 
county revenue, with interest and costs, be- 
ing §21.07 for the two years, and the total 
for the railroad taxes, $33.28. One Grayson 
bought the whole tract under both taxes, 
taking separate certificates: He sold and 
conveyed the land to one Adams, who sold to 
the defendant [George W. Montgomery], who 
is in possession. The plaintiff in her peti- 
tion simply claims the land as her own. The 
answer, as amended, contains in the main 
three paragraphs, the first of which sets out 
the facts as to the assessment; the second 
justifies under the state tax sale, but shows 
that the county levy included with the state 
taxes in the bills was authorized only under 
the railroad charter, being for cost of collec- 
tion and disbursement of the railroad tax, 
and shows also that the sale was in fact for 
$54.35, the amount of all the taxes for the 
two years in one bid. The third paragraph, 
which is really the second, justifies separate- 
ly under the railroad tax bills and certificate 
of sale under the same. The petition and 
answer both show that the plaintifiE was all 
along a non-resident but for greater caution 
there was a reply setting up this matter dis- 
tinctly, with a view to the law 'as it stood 
before 1873, when the sheriff had no power 
to sell the lands of non-residents for non- 
payment of taxes. The case was submitted 
on demurrers to the answer and reply, and' 
the opinion given disposes fully of the case 
against the purchaser under the tax sale. 

L. N. Dembitz, for plaintiff. 
W. O. & J. L. Dodd and G. TV. Stone, for 
defendant 

BARR, District Judge. This case is sub- 
mitted on plaintiff's denirn'rer to first, sec- 
ond, and third paiugraphs of defendant's an- 
swer, and defendant's demurrer to second 
paragi-aph of plaintiff's reply. The first 
paragraph of -the amended answer is not in 
itself a good^ defense to plaintiff's recoverj- 
if the statements thereof are true. The pai-- 
agraphing is evidently a mistake, and I pre- 
sume paragraphs Nos. 1 and 2 should be con- 
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sidered as one paragraph. This paragraph 
sets up an assessment of taxes for state rev- 
enue, and also to pay expenses of collecting 
railroad tax, a levy of the fand assessed, and 
a sale by the sheriff and a purchase thereun- 
der by defendant's grantor. These taxes 
were levied for the years 1S72 and 1S73. It 
is quite clear that the sheriff has no author- 
ity to sell this land for the taxes levied for 
the year 1872. It is equally clear that the 
county court of Grayson had no right to levy 
as part of the general levy of taxes the five 
cents and ten cents upon §100 worth of prop- 
erty to cover the expense of collecting the 
railroad tax. This defect is fatal to both of 
these levies and to the sale made by the sher- 
ife. The assessment is the basis of all sub- 
sequent proceedings. This is true whether 
the tax be against the owner with a lien on 
the property taxed, or be against the proper- 
ty itself. Under the Kentucky law the tax 
is against the owner with a lien on the prop- 
erty taxed, and the right to levy on and sell 
other property of the owner to pay the tax. 
This makes it necessary to have the owner 
correctly described; and I am, therefore, in- 
clined to the opinion that these assessments 
are fatally defective in being against 'Henry 
Haines as agent of Mary Gresham,' instead 
of being against Mary D. Gresham. I will 
not decide the point, as it is unnecessary. 
The third paragraph, which we are consid- 



ering as the second paragraph of the amend- 
ed answer, sets out the assessment as above 
stated, and a levy of railroad tax for the 
years 1872 and 1873, and a sale to pay those 
taxes. I am inclined to the opinion that the 
charter, as amended in 1868, of the E. & P. 
R. R. Co. gave the right to levy on and sell 
real estate to pay these taxes. See section 
12, amended charter, approved February 24, 
1868. It is quite clear from the allegations 
of the amended answer, taken together, that 
the sheriff united all the taxes (state, county, 
and railroad) and made one sale, and that 
Grayson became at that one sale the pur- 
chaser of the entire tract. It is true the de- 
fendant has pleaded his purchases in separate 
paragraphs, as if there were two sales, one 
for the railroad tax, the other for the state 
and county taxes, but the facts alleged show 
there was really only one sale. If we apply 
the same rule to this sale, as if the sale had 
been made under fi. fas,, it would be void^ 
and certainly a tax sale should not be less 
strict. 

The demurrer to the first, second, and third 
paragraphs of defendant's answer is sus- 
tained, and defendant's demuiTer to second 
paragraph of plaintiff's reply is overruled. 
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ABATEMENT AND KE'VTVAIi. 

Page 
The bankruptcy of the patentee pending 
suit for in&ingement will not abate the 
suit, and the- assignee need not be brought 
m if he reconveys the patent to the- pat- 
entee pending the suit ^. . . . ^. . 129 

ACCOBD AJSTD SATISFACTIO]Sr., 

Accord and satisfaction occurring aft- 
er issue formed in a suit, to be available, 
must be pleaded puis darrein, continuance. . 578 

ACCOUNT. 

In cases of mutual running accounts, 
every item, whether for pay, services, or 
otherwise, ending- in a debt,, is to be deemed 
a credit in favor of the party pro tanto. . *r 72 

ACKNOWX/EBGECENT. 

An alderman of the city of Philadelphia 
held a "magistrate," within Act Me. E'eb. 
20, 1821, providing for the taking of ac- 
knowledgments 795 

The body of the deed may be considered 
to determine whether it was duly acknowl- 
edged before the proper officer. 151 

ACTION. 

When a suit in equity and a suit at law 
are pending between the same parties for 
the same matter, one cannot be pleaded in. 
abatement or in bar of the other j but the 
court of equity will sometimes order a stay 
of proceedings in one until the other is de- 
termined ..>.. 932 

Plaintiff will not be put to his election 
on motion of a defendant who is not a 
party to both suits. . . . .- .,...,,. 932 

ADMIRAIiTT. 

See, also, "Affreiglitment" ; "Bills of Lading" ^ 
"Charter Parties"; "Maritime Liens"; "Pi- 
lots"; '^Shipping"; "Wharfage." 

J-urisJiction— In general. 

The jurisdiction of the courts of the TJnit- 
jed States conferred by the constitution is 
exclusive, and does not depend upon state 
legislation 372 

The extension of admiralty jurisdiction 
to the lakes (Act Feb. 26, 1845) did not 
take away the concurrent remedy which 
existed at common law 477 

State statute provi^ons authorizing sei- 
zure of vessel under process of justice of the 
peace to enforce a claim for damages must 
be strictly followed to give jurisdiction. 
The appearance of the owner's agent to de- 
fend tie suit will not give jurisdiction 277 

— Persons and. property. 

Admiralty may, in, its discretion, take ju- 
risdiction, over a controversy between for- 
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eigners where its subject-matter is of a 
maritime nature. 127 

Admiralty jurisdiction in suits by for- 
eign seamen for wages is exercised as mat- 
ter of comity 575 

Such jurisdiction will be exercised where 
the voyage is broken up, and to prevent a 
failure of remedy by delay 575, 924 

A person not in the employment of a ves- 
sel or of her owners, nor acting in their 
service or for their benefit, and sustaining 
no relation to them by contract, has no 
right of action in rem, in admiralty, against 
the vessel, for an injury received by him on 
board of her by falling through, an open 
hatchway , 255 

If the business or employment of a ves- 
sel appertain to' travel or trade and com- 
merce on the water,, it is subject to the 
admiralty jurisdiction, whatever may be its 
size, form, capacity,, or means of propulsion. 169 

Admiralty jurisdiction extends to lighters 
employed in carrying" lumber out to vessels 
lying in deep, water. 169 

The fact that such lighters are not en- 
rolled or licensed does not alEect the ques- 
tion of jurisdiction 169 

Admiralty has not jurisdiction to try the 
question of title to certain logs which have 
been incorporated into a raft and floated 
down a public navigable river , 83 

^— Waters and places. 

Admiralty has jurisdiction of a libel for 
freight on goods transported over navigable 
tide waters lying between two states 93 

For transporting goods landwise after 
voyage by water completed, not expressly 
contracted for in the shipping contract, 
therer is no lieu, in admiralty 93 

Saginaw river, though, wholly within the 
state of Michigan, is a public navigable 
stream, and within the. admiralty jurisdic- 
tion 169 

The width of a stream or length of a voy- 
age is no criterion by which, to determine 
the character of the. service, nor the ques- 
tion of admiralty jurisdiction 84 

A vessel plying between points on oppo- 
site sides of the Mississippi river, six miles 
apart, though run by a company owning a 
ferry franchise, is subject to admiralty ju- 
risdiction 84 

— ■ Riglits and controversies. 

Admiralty has jurisdiction of claims un- 
der state laws for half pilotage for offer 
and refusal of services 224 

The remedy given by the state law 
against the consignee is cumulative merely. 224 

If services or a contract properly concern 
a vessel and her owners, they are maritime 
services, and can be sued against the own- 
ers of a domestic vessel in a court of admi- 
ralty, or in rem against a foreign, vessel. . . 227 

A bill of lading for goods to be transport- 
ed by sea, tbough made on land, is a mari- 
time contract, enforceable in admiralty by 
action in rem. 554 
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Admiralty has jurisdiction over policies 
of marine insurance • . 495 

Admiralty has no jurisdiction of a claim 
for services rendered on board a ship while 
at the dock in Liverpool 924 

Admiralty has no jurisdiction of a libel 
by the master and owners of a vessel 
against others forming, with libellants, a 
joint-stock association, for a deficiency in 
freight, as the suit necessitates an account- 

ing ,.: 9S4 

Procedure. 

There is no right in admiralty to a trial 
by jury unless given by statute. , .j. 388 

Congress did not intend, by Act 1845, » 
granting admiralty jurisdiction, and saving 
the right of trial by jury, to grant a new 
right, but to save one already supposed to 
exist 388 

Act 1845, having been passed on the er- 
roneous assumption that admiralty juris- 
diction was limited to tide waters, is whol- 
ly inoperative 388 

By the Revised Statutes (section 56S), 
however, the law is changed, and the right 
to a trial by jury is expressly given in the 
class of cases specified in Act 1845 388 

The party demanding a jury must bring 
himself by his pleadings within the provi- 
sions of ihe act. 388 

ADVERSE POSSESSIOIT. 

See, also, "Ejectment"; "Real Property." 

The adverse possession necessary to avoid 
the deed of a grantor out of possession must 
be under color of title 961 

Payment of taxes for 21 years, without 
an adverse possession during such time, 
gives no color of title 437 

AFFIDAVIT. 

Affidavits taken by justices of the peace 
and masters in chanceiT of the state of Ai*- 
kansas are good in the circuit court of the 
United States 1041 

AFFREIGHTMENT. 

See, also, "Admiralty"; "Bills of Lading"; "Car- 
riers"; "Charter Parties"; "Demurrage"; 
"Shipping." 

Clean bills of lading for the carriage of 
goods between ports, where no usage to the 
contrary exists, require the cargo to be 
stowed under deck 886 

Cargo stowed on deck in violation of a 
contract is at the vessel's risk unless clearly 
shown that it would have been destroyed 
if it had been loaded below deck 886 

In case of wreck from the fault of the 
master in carrying cargo on deck, amounts 
paid by cargo owners in recovering their 
property may be offset against freight and 
general average charges due the vessel .... 886 

It is not a sufficient delivery of a cargo 
of wheat in bulk to moor the vessel at the 
dock of the consignee's elevator during bad 
weather, without notice to him 257 

An agreement between the consignee of 
a vessel and the owner or consignee of her 
cargo as to the time and manner of its de- 
livery will bind the vessel 905, 907 

Declining to receive cargo, in apprehen- 
sion of bad weather, will not compel a gen- 
eral ship to lie idle 907 

A delivery of a cargo on the wharf in 
New York, with notice to the owners of the 
time and place of unlading, places the 
goods at their risk, and discharges the ship 
from liability 907 

Uoods on freight may be delivered at the 
wharf, and need not be tendered person- 
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ally to consignees. The ship cannot aban- 
don goods on the wharf because of the in- 
ability or refusal of the consignee to receive 
them 90T 

The owner of cargo sold by the master to 
raise money for necessary repairs, or con- 
sumed by the crew and passengers, has a 
hen on the vessel for its value 554 

The measure of damages for nondelivery 
of goods is their current value at the port 
of destination at the time when the goods 
ought to have been delivered, with interest 
from that time .554, 1182 

Consignees cannot claim indemnity for 
injury to the cargo by a storm to which it 
was exposed whilst on conveyance to its 
place of storage, though they notified the 
ship not to unload it 90T 

The lien in admiralty for freight on car- 
go shipped in bulk is not lost by delivering 
the same at the consignee's place of busi- 
ness on land 93. 

On a libel for freight on coal, compen- 
sation for carting it to consignee's coal 
yard, for which there is no lien in admi- 
ralty, may be charged against advances 
made 93- 

The master cannot recover for services 
and expenses in saving the cargo ^ from 
wreck, when his contract required its de- 
livery at port of destination as a prerequi- 
site to the earning of freight 886- 

Liability for nondelivery in the case of 
loss of green sugar by drainage and break- 
ing of bags 572^ 

Respondents, being garnished in the state 
court for freight due libelant in admiralty, 
not having tendered the freight, held bound 
to pay interest at the market rate while the 
money was under attachment, and at the 
statute rate after the attachment was dis- 
solved on their giving bond 116T 



AMNESTY. 

The proclamation of the president of De- 
cember 8, 1863, extends to persons who, at 
its date, had been convicted and sentenced 
for the offenses described in it .105T 

APPEAL AND ERROR. 

The respondent cannot appeal to the cir- 
cuit court where the libel claimed $300 
damages, and a decree was given for li- 
belant for $40, and acquiesced in by him. .119&' 

An appeal lies to the circuit court in ad- 
miralty where the amount of the claim, 
with interest, amounts to more than .$50 
when the decree is entered 523" 

Admiralty cases should not be taken by 
appeal to the circuit court, without the evi- 
dence, upon the facts found by the district 
court 493- 

The action becomes a plenary suit in the 
circuit court on appeal in admiralty, and 
full costs may be taxed where the decree is 
affirmed with costs 523 

New evidence cannot be heard upon an 
appeal from the orphans* court 44T 

To warrant a reversal on a question of 
fact on an appeal in admiralty, the pre- 
ponderance of evidence must be such as 
would justify the granting of a new trial 
in a court of common law 905- 

When a decree in admiralty is reversed, 
and the cause remanded, the circuit cotirt 
may allow interest unless expressly forbid- 
den to do so by the decree of the supreme ' 
court 987: 

The fact that the proceeds had remained 
for a long time in the registry, without 
producing interest, is no reason for refus- 
ing interest on the sum found due 98T 

Remedies on appeal bonds in Ohio 832' 
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An award upon a submission of a ques- 
tion whether the parties had a right of set- 
off is conclusive • • • • 1144 

An award not delivered within the time 
prescribed by the arbitration bond is in- 
valid. The time cannot be extended by 
parol 558 

Parties agreeing to refer a matter of 
prize or no prize to their respective gov- 
ernments are concluded by the decision of 
the ministers of those governments resident 
here 264 

Such decision held sufficiently evidenced 
by a letter from the consul general of coun- 
try of party against whom rendered. ..... 264 

ARMY AND NAVY. 

A United States soldier, when acting as 
a part of the posse of a United States mar- 
shal or revenue officer, is as much bound to 
obey the laws of the United States as any 
other citizen • 245 

Compensation of acting purser of navy, 
under act April 18,1814 560 

Arrest. 

See "Bail"; "Criminal Law"; "Execution." 

Assignment. 

See "Set-Off and Counterclaim." 

ASSIGNMENT POE, BENEFIT 
OF CREDITORS. 

See, also, "Banliruptcy." 

An assignment made to two persons, and 
accented by one, becomes operative as to 
him T79 

Member of firm of attorneys, absent 
when assignment was made to the firm, will 
be presumed to have assented thereto, 
where he did not refuse to act after notice. 779 

Payment by an insolvent of a just debt 
to his assignee at the time of making the as- 
signment is a quasi bribe, and a badge of 
fraud 371 

The omission of schedules and inventory 
by an insolvent merchant making an as- 
signment is a badge of fraud 371 

Delivery of assets to the assignee before 
he has qualified himself to take possession 
by filing the inventory and bond is a fraud- 
ulent conveyance 371 

Concealment of a large sum in cash at 
the time of making an assignment renders 
the instrument of assignment fraudulent 
and void 371 

ASSOCIATIONS, 

See, also, "Keligious Societies." 

A written agreement between the mem- 
bers of an unincorporated association to 
relinquish all individual interest in the pro- 
ceeds of their joint labor for the common 
benefit' is valid and binding 528 



ASSUMPSIT. 

See, also, "Frauds, Statute of." 

An action will lie at once for money ad- 
vanced on a forged note 323 

An action will lie for money fraudulently 
obtained on a note, before the note becomes 
due 323 
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Assumpsit lies upon the judgment of a - 

justice of the peace 1109 

An action for money had and received 
will lie by the holder against the acceptor 
of a bill who received a fund out of which 
it was payable. •. . . 952 

ATTACHMENT. 

See, also, "Bankruptcy"; "Garnishment" 

Defendants in attachment may appear 
and plead without entering special bail to 
the action, and then the property attached 
is considered as a substitute for bail 323 

A foreign attachment may be laid on 
property in the hands of the plaintiff in the 
attachment, and in such case no special 
process is necessary 94S 

Lands are subject to a foreign attach- 
ment in Pennsylvania. 948 

Proceedings and practice under the for- 
eign attachment law of Pennsylvania 948 

ATTATNDER. 

The effect of a treaty of peace and acts 
of congress on the attainder laws of a state 
(Pennsylvania) 801 

ATTORNEY AND CUENT. 

Attorneys at law, having confided to 
them by creditors a discretionary power to 
collect a debt, may, in the exercise of their 
discretion, bind their clients by assent to an 
assignment for tie benefit of creditors 779 

Fidelity to the client does not justify an 
attempt to evade the fair operation of the 
law, or to impede the administration of jus- 
tice 305 

AVERAGE. 

Right of contribution in case of a jettison 
of a load carried on deck under the usage of 
the trade, or under special agreement 515 

BALL. 

Only a reasonable cause of action need 
be shown on the preliminary investiga- 
tion 917 

An affidavit in the form required by Act 
Md. 1729 held sufficient to hold defendant 
to bail in District of Columbia. 925 

If bail has not been required upon the 
cap. ad resp, it will not be required upon set- 
ting aside the office judgment without affi- 
davit 816 

Delay by the plaintiff, for a period of 
five years, to call on the officer for bail, 
will be such laches as to exonerate the offi- 
cer 382 

Special bail in action on judgment obtain- 
ed in another county 814 

The judgment is as conclusive against 
the bail as against the principal 1062 

BANKRUPTCY. 

Operation and effect of 'banlsmpt lavo-s, 
and of proceedings tiereunder. 

A debt contracted in one country cannot 
be discharged by the bankrupt laws of an- 
other country 1117 

The bankruptcy of the mortgagor will not 
divest the state court of jurisdiction of 
foreclosure suit already at issue, and it 
may proceed to decree of sale 273 

In such case, where the property is clear- 
ly of much less value than the decreed lien 
thereon, the federal courts will not order 
the assignee in bankruptcy to sell tie same 273 
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The prior appointment of a receiver in 
proceedings in a state court for the distri- 
bution of the estate of an insolvent corpo- 
ration is no ground for dismissing a petition 
against it in bankruptcy 1178, 1180 

The fact that the state is a creditor does 
not affect the jurisdiction of the bankrupt- 
cy court. IISO 

Proceedings in a suit against the bank- 
rupt by creditors who have joined in the 
petition, in which he was arrested on the 
ground that the debt was fraudulently con- 
tracted, will be enjoined pending the dis- 
charge 569 

Form of affidavit to stay proceedings in 
state court 466 

On application for leave to sue the bank- 
rupt in the state court, .the court will not 
inquire whether the debt'be one from which 
the bankrupt would be relieved by his dis- 
charge 275 

The court will protect the bankrupt from 
arrest on civil process only where founded 
on a debt from which the discharge would 
release him, and it may, on application, in- 
quire into that question of fact 46-1 

A railroad corporation is subject to the 
bankrupt act 1180 

The district court will consider the state 
statutes and decisions in applying the bank- 
rupt law to married women 601 

State liaiikxiipt laws. 

Act Pa. llarch 13, 1812, Md unconstitu- 
tional, as impairing the obligation of a con- 
tract, and because congress have exclusively 
the power to pass a bankrupt law 542 

tF-arisdiction of courts. 

Authority for the complete administra- 
tion of the bankruptcy system e^sts in 
the district courts 579 

The district court has jurisdiction to en- 
force the proteetioh from arrest given the 
bankrupt (Act 1867, § 26), by releasing 
him from imprisonment by habeas corpus. 464 

The circuit court has jurisdiction to de- 
termine the validity of conveyances alleged 
to be in fraud of the bankrupt act 454 

The circuit court has jurisdiction to de- 
termine the respective rights of persons in 
a fund received by the assignee from a 
sale of incumbered property, and held to 
abide a decision of the court 454 

Tbe court first acquiring jurisdiction on 
a petition of a partner has exclusive juris- 
diction, and proceedings by the other part- 
ners in another court are void .1162 

Iteg:ister— PoTvers and duties. 

The registers' acts are the acts of the 
courts, and they are vested with all the 
powers of the district courts in relation to 
all matters about which there is no contest. 270 

Applications by assignees to settle contro- 
versies under section 17, Act 1S67, or to 
sell property under section 25, must be 
made to the court, and not to a register. . . 999 

C/ommeiicexaent of proceedings — ^Volun- 
tary Ijankruptcy. 

An alien residing in the United States 
may be adjudged a bankrupt on his own 
petition, i-egardless of his length of resi- 
dence . .- 594 

A firm may be adjudicated bankrupt so 
long as there are undistributed partnership 
assets, and partnership debts and liabilities 823 

The right of one partner to have the firm 
adjudicated bankrupt is coextensive with 
the right of the firm creditors, or of another 
partner 823 

Where one member of a firm files his peti- 
tion, scheduling both firm and individual 
assets and liabilities, the other member may 
be made a party to the proceedings 823 

A voluntary petition cannot be with- 
dra'rni, and further proceedings stayed. 
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after the decree, without the concurrence 
of all whose interests may be affected .... 369 

—^ Involuntary bankruptcy. 

In Indiana a petition in bankruptcy will 
not lie against a married woman where it 
is not shown that she has a separate es- 
tate 601 

An executorship for the limited purpose 
of winding up testators' business, and to 
carry on the same for such purpose, cannot 
be administered under the bankrupt act. . . 999 

Secured creditors are not to be reckoned 
in computing the number of creditors who 
must join 1178 

Assignee under individual petition of 
partner may maintain petition against firms 
of which he was a member , 904 

The verification of a petition before a 
notary public is irregular, but does not af- 
fect the jurisdiction, and is cured by the ad- 
judication 26S 

The absence of depositions from the files 
is also a matter of practice and regularity, 
and not of jurisdiction 268 

The lack of venue in the affidavit of serv- 
ice, and its failure to show personal serv- 
ice, and the failure to make order of pub- 
lication, are not jurisdictional, and all ob- 
jections thereto are waived by application 
for a discharge 268 

The answer need not be verified. 141 

Jury trials will be granted where insol- 
vency is denied , 904 

If the debtor do not appear on return day 
of rule, he cannot demand a trial of issues 
by a jury 141 

— — Acts of bankruptcy. 

A conveyance or assignment, fraudulent 
at common law, is an act of bankruptcy. . . 79 

A conveyance or assignment which con- 
travenes the provisions or objects of the 
bankrupt act is an act of bankruptcy, 
though good at common law 79 

The clause in the act of 1841 relating to 
transactions entered into in good faith more 
than two months before petition filed does 
not protect the bankrupt, but only the party 
dealing with him 79 

The nonpayment of interest coupons by a 
railroad company for 14 days is not an act 
of banlvTuptcy 1180 

Schedule. 

A contingent liability as stockholder in 
a failed savings bank need not be scheduled 
where it does not appear that the bank will 
not pay in full .1156 

Adjudication. 

An adjudication upon a voluntary peti- 
tion is a conclusive finding that the peti- 
tioner is insolvent, and owes more than 
^300, but not that he is within the jurisdic- 
tion of the court in other respects. 594 

The bankrupt, after the adjudication, 
may enter into business, and hold property, 
subject to the contingency of obtaining a 
discharge. Act 1841 973 

The decree and the title of the assignee 
relate back to the time of filing the petition, 
and embrace all the property petitioners 
then had 164 

Meeting of creditors. 

The first meeting of creditors should be 
kept open for at least one hour 390 

Assignee — Appointment and removal. 

The judge cannot interfere where an as- 
signee is chosen by the greater part in value 
and number of the creditors who have 
proved their daims, and there is no impu- 
tation either upon his capacity or integrity. 973 

Powers and duties. 

The assignee takes only the bankrupt's 
interest, and he has no control over the in- 
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terest of others except as expressly given 
by law to protect the bankrupt's interest for 
the benefit of the general creditors 513 

The assignee cannot take possession from 
a sheriff of property in his hands when the 
proceedings were commenced without pay- 
ing the debt, or obtaining the aid of the 
court 513 

Before the court can take action on the 
failure of an assignee to make a report of 
funds received, it must be shown that he 

has received funds 620 

Property of Tjaiiliajupt— "Wliat consti-fcutes. 

Bankrupt's interest in cemetery vault, 
lield not to pass to his assignee luS 

One copartner, as between himself and 
the firm creditors, cannot estop himself by 
any dealings with the other partner from 
daiming partnership assets S23 

^— Possession and custody. 

Assignee of private banker held to have 
no rights in assets of incorporated bank, 
organized and solely owned by the bank- 
rupt in fraud of the state law 611 

-— DSzeiuptions. 

The bankrupt cannot claim exemptions 
out of property fraudulently conveyed by 
him after it is recovered to his estate 914 

The value of the articles should be stated 
in the list of exemptions. 914 

In granting an exemption, the court will 
order that it shall not affect or prejudice the 
wife's rights to alimony chargeable upon 
real estate claimed as homestead 47 

A family sewing machine is exempt. . • 914 

A watch, not being exempt by the stat- 
ute of the state, does not properly come 
within the discretionary articles contem- 
plated by Act 1867, § 14. 914 

The assignee may make the bankrupt an 
allowance, not exceeding $300, and he may 
also allow him any reasonable sum for 
taking charge of the property 973 

— — Xtiens. 

The word "lien" (Act 1S41, § 2), em- 
braces equitable as well as legal liens, and 
its meaning and application are to be as- 
certained by the laws of the several states.. 164 

A suit commenced by ' creditor's bill in 
New York gives a lien enforceable in sub- 
sequent bankruptcy proceedings. ActlSll, 

§2 164 

. An honest execution, levied before peti- 
tion is filed in bankruptcy, is unaffected 
thereby, and the sheriff may proceed there- 
under 513 

The court will interfere only where the 
interest of the general creditors will be ma- 
terially affected, or the validity of the 
judgment is questioned , . . . . 513 

A lien acquired by judgment, execution, 
and levy before the bankruptcy is enforce- 
able against the proceeds of the property 
where an appeal taken by the bantxupt did 
not operate as a stay 55G 

The bankruptcy court has no jurisdiction 
of alimony operating as a lien upon land 
belonging to a bankrupt's estate, and can- 
not increase or diminish it 47 

An assignment of a permit to cut timber, 
and a conveyance of the timber by the 
bankrupt, to secure advances made before 
petition filed, gives a valid lien .1186 

Otherwise as to advances made after the 
petition was filed, but in ignorance there- 
of 11S6 

One who advances money to drive the 
logs to market on the security of the assign- 
ment is entitled to be subrogated to the 
righta of the assignee 1186 

-r— Sale. 

The district court has power to order the 
sale of incumbered property of a bankrupt 
estate discharged of the incumbrance. . . . 454 
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Sale of incumbered property, without 
notice to incumbrancer, sustained, where 
a sufficient amount of proceeds was re- 
tained to satisfy the incumbrance, ....... 454 

Proof of debts. 

A firm note given by one partner of an 
insolvent firm without the assent of the 
others, is a fraud upon the firm creditors, 
and cannot be proved 54T 

A firm note given by one partner with- 
out authority, after dissolution, to pay a 
firm debt, received under a mistake of 
facts, may be surrendered, and the ori^nal 
claim proved 547 

The bankrupt's attorneys are not entitled 
to payment from the assets, as preferred 
creditors, for their services in preparing 
petition and schedules, but may prove their 
debt in the usual manner 339 

Debts may be proven at any time dur- 
ing the sitting of the court on the day for 
showing cause, and are not restricted to the 
hour fixed in the notice 119 

The clerk of the district court, who is a 
standing commissioner, is not empowered 
to take proof of debts 119 

A creditor proving a claim as nnsecured 
will be required to relinquish all security 
held by it 958 

Security held by a creditor may be taken 
by him at its value as found by the court, 
and his claim proved for the balance, or it 
may be sold under order of the court. . . . 969 

Payment of debts: Priority: Dividends. 

Individual creditors of partner who con- 
tributed most of the property to the firm, 
which was all of his property, held entitled 
to share equally with firm creditors. 524 

Xlsamination of banl^rnpt, etc. 

The assignee must see that the examina- 
tion of the bankrupt is thorough and com- 
plete. A second order is not granted ex- 
cept for cause 344 

Third persons are required to submit to 
examination only on cause shown by affi- 
davit 344 

The bankrupt's wife may be required to 
testi^to all facts and transactions to which 
she was either a party or a witness, but not 
to mere confessions or admissions of her 
husband concerning his dealings with third 
persons 344 

ITie keeper of a gambling house in which 
the bankrupt was alleged to have lost a 
large sum of money, held privileged from 
testifying as to his residence 913 

Costs: Pees: Disbursements. 

■ When docket fee of .?20 is taxable 816 

Petitioners under the act of 1841 are 
bound to pay all expenses incident to the 
application 1067 

Discbarge — ^Proceedings to obtain. 

The application is required to be made 
within one year from the adjudication only 
in cases where there are no assets, or no 
debts proved. Act March 2, 1867, § 29. 
(Reversing 1165) 1165,1166 

Opposition: Acts barring. 

Specifications in opposition inadvertently 
omitted to be filed within 10 days after 
the return day to show cause may be filed 
nunc pro tunc 1184 

It is too late, after parties have been de- 
clared bankrupts as partners, to allow ob- 
jections to be filed fisputing such relation 344 

The trial of objections to the discharge of 
partners may be joint, but the verdicts and 
decrees must be several. 193 

Any act of misdemeanor under Act 1867, 
§ 44, may be set up in opposition to the 
discharge, though the bankrupt has never 
been tried criminally therefor , 193 
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Under Act July 14, 1870, the assets, 
after payment of valid liens, must equal 
50 per cent, of proved debts contracted 
subsequent to January 1, 1869, to entitle 
the bankrupt to a discharge without con- 
sent of creditors 915 

Under Act June 22, 1874, in Toluntarjr 
cases, the assets must pay 30 per cent, of 
debts, regardless of when contracted, or 
when proceedings were commenced, in the 
absence of consent of creditors, to entitle 
the bankrupt to a discharge 340 

In compulsory cases, the assent of cred- 
itors and the amount of assets are immate- 
rial 340 

Proper books of account for a tradesman 
are such as disclose the real condition of 
his affairs, and need not be in any particu- 
lar form 105 

The want of such books will prevent a 
discharge 105 

The failure to keep proper books of ac- 
count will prevent the discharge of both 
partners, though the fault may be wholly 
that of one of them 193 

A stairbuilder who made stairs on order 
from his own material held a tradesman 
or merchant, required to keep proper books 
of account 49 

A memorandum book, with entries only 
of men's time, is insufficient 49 

To bar a discharge for having given a 
preference, the bankrupt must have either 
contemplated bankruptcy or insolvency, or 
in fact have been insolvent, and knew it, 
or had good grounds for believing it, and 
have acted on such belief 103 

The bankrupt must have designedly and 
intentionally given a preference; but the 
creditor receiving it need not have known 
that his debtor was insolvent 105 

A general assignment by an insolvent 
without preferences 10 months before fil- 
ing petition in bankruptcy held to have been 
made in fraud of the bankrupt act, and to 
prevent a discharge 564 

Conveyances by an alien while residing 
abroad, made within six months of filing 
the petition, if they would be preferences 
under the bankrupt act, or if fraudulent 
at common law, will prevent a discharge- . "594 

A preference is committed when a trader, 
knowing or suspecting that he is insolvent, 
and must stop payment, pays or secures 
some creditors in full — 193 

Instructions to foreign agent to pay a 
particular creditor, not acted upon, held no 
ground for refusing discharge 58 

A trader is insolvent when he cannot pay 
his debts in the ordinary course, as traders 
usually do 105 

Specifications in opposition held to be sus- 
tained on the testimony of the bankrupt 
and his brother, in whose hands property 
was concealed 613 

Costs are not awarded prevailing party 
unless the objections were frivolous or 
vexatious, or, on the other hand, the bank- 
rupt is shown to have the means of paying 
costs 195 

— — Scope and e£Eect: Vacating. 

The dischai'ge does not release a hus- 
band from the obligation to pay alimony. . 47 

A discharge cannot be set up after judg- 
ment as a reason why the judgment should 
not be enforced 60S 

Proldliited of fraudulent transfers. 

A general assignment for creditors 
without preferences is void as against an 
assignee in bankruptcy. 488 

An advance will be considered a pres- 
ent consideration for a conveyance made 
within a reasonable time thereof, and in 
pursuance of the prior agreement , 89 
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To defeat the conveyance, it must be 
shown that the grantee had reasonable 
cause to believe the grantor insolvent, and 
knew that a fraud upon tiie act was in- 
tended 80 

A security given as a preference is none 
the less void because given in pursuance 
of a promise made when the debt was con- 
tracted 939 

Bona fide payment by an insolvent in 
satisfaction of judgment is not in fraud of 
the act if thereby the debtor is enabled to 
continue his business 58 

A debtor, unable to meet his engage- 
ments and pay his debts in the ordinary 
course of business, as persons in trade usu- 
ally do, is insolvent 939 

Preference upon a judgment note is ob- 
tained when the judgment is entered, not 
when the warrant of attorney is given; 
and if the creditor at such time knew of the 
insolvency of the debtor, or was put on 
inquiry, the entry of judgment and issue 
of execution is a preference 569 

A conveyance by an insolvent debtor of 
his real estate to his wife, without consid- 
eration, she, giving a mortgage thereon to 
creditors who knew the debtor to be in- 
solvent, is a preference 316 

The giving of large discounts on com- 
mercial paper is not notice of insolvency 
where similar paper was selling at equal 
rates in the market. 569 

A creditor accepting a securitiy is con- 
clusively presumed to know what appears 
upon its face, and to have reasonable 
cause to believe it was intended to accom- 
plish what must be its ordinary and nec- 
essary effect 939 

The acts, knowledge^ and intentions of 
a husband managing his wife's business, 
in reference to the business, must be held 
to be her acts, knowledge, and intentions. . 939 

A purchase in good faith for a nominal 
consideration from assignees in insolvencv, 
under a state law, a month before the 
bankruptcy, held good as against the as- 
signee in bankruptcy 568 

Note to trustee of wife for alleged bal- 
ance of account for use of her sepai-ate 
property, and deed to secure the same, held 
fraudulent 385 

A mortgage of the bankrupt's entire per- 
sonalty to secure a debt, given without 
request, Jield fraudulent , 939 

A bill of sale, given to a creditor who 
had obtained the levy of an attachment 
after notice of the debtor's insolvency, 
held fraudulent 1191 

Notes and mortgage assigned by an in- 
solvent to a creditor about a month before 
an adjudication, as security for pre-exist- 
ing indebtedness and a small additional 
loan, held void 964 

Creditors who receive an illegal prefer- 
ence are liable to the assignee. The in- 
tent of the debtor to give, and of the cred- 
itor to secure, an unauthorized prefer- 
ence, may be shown by circumstances. . . . 338 
Suits and proceedings in relation to tlie 

estate. 

A suit may be maintained by the assignee 
to collect assets of the bankrupt in other 
district courts than that where the pro- 
ceedings in bankruptcy are pending 579 

A petition hj trustees against cotrustee 
for recovery of securities belonging to the 
estate held not proper remedy 952 

Trover will not lie by the assignee against 
judgment creditors to recover the value of 
the bankrupt's property, sold on execution, 
prior to the commencement of bankruptcy 
proceedings 124 

Ignorance of the precise amount of goods 
transferred in fraud of the act will not 
give the assignee the right to claim a dis- 
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•covery in equity, as he can obtain a full 
disclosure on. examination of the preferrea 
■creditor ,•••**: * 

Bill to set aside chattel mortgage as a 
fraudulent preference sustained, notwith- 
standing assignee had sold the chattels, 
and the mortgagee acquitted him from all 
liability therefor ,• 4ol, 454: 

Such a bill is not multifarious when 
brought by the assignee against all Parties 
in interest, seeking a determination of the 
rights of all of them in the premises 454 

Form of relief of creditors of a corpora- 
tion, where the bankrupts hold its unpaid 
stock, and the corporation has not made 
assessments thereon • ; • • • •^-'J 

No costs' allowed defendants on dismissal 
•of bill by assignee who acted under advice 
of eminent counsel "IJ- 

'Hevie-nr. 

The circuit court has no authority to 
entertain questions adjourned from the 
district court unless they are distinctly 
raised .•.- • • • • • """ 

The circuit court will not, on petition for 
review, hear additional testimony. Ks 
power is simply revisory lOod 

The district court may open the decree, 
and grant a rehearing, in case of newly- 
discovered evidence; and, pending applica- 
tion therefor, the circuit court will suspend 
action on the petition for review lOoo 

If the bankrupt can settle all but a few 
-contested claims, the court may, on con- 
sent of creditors, dismiss the proceedings 
on security being given to the nonassenting 

■creditors lOSd 

Arrangement "witli creditors. 

In calculating a majority of creditors 
(Act June 22, 1874, § 14), those whose debts 
do not exceed §50 are to be reckoned m 
value, but not in number ._. 367 

The composition should be accepted if 
made by the necessary quorum of credit- 
ors, acting intelligently, and without un- 
due influence • lloQ 

The failure to schedule all debts _ will 
not prevent confirmation of a composition, 
for the discharge will only operate as to . 
debts scheduled 1156 

•RATVnRTS AMD BANKING, 

Bank to whom draft was sent "for col- 
lection and credit" held to be agent of 
sender until collection of certified check 
given by payee in payment; and money 
received thereon after its suspension is held 
in trust for the sender 2od 

Qualifications of directors of Mechanics' 
Bank of Alexandria, X>. 1032 

BILLS, HOTBS, AND CHECKS. 

Validity. 

The presumption is in favor of the va- 
lidity of negotiable paper of a corporation, 
signed by its financial officer 10o4 

Notes given to a broker in payment of 
market differences on settlement of a 
gambling contract are void for want of 
consideration • 10o4 

Wliat law governs. 

A note or foreign bill of exchange is a 
contract of the state in which it is made 
payable, and is governed by its laws as to 
demand and notice J^'^i 54^ 

A note "negotiable in the Bank of Al- 
exandria," D. C. litU governed by the 
laws in force in Alexandria 40o 
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The statutes of a state enter into and 
become part of a note made in that state. .1192 

Negotiability. 

A note not made payable at a bank is 
not a "promissory note negotiable by the 
law merchant," where, under the state 
law, the maker is entitled to assert, against 
any indorsee, any equity available against 

the payee 1192 

Indorsement and transfer. 

Payment need not be in cash to make 
one a bona fide purchaser of a promissory 
note 1054 

The rule of lis pendens does not apply 
to commercial paper • 1054 

Where a promissory note is fair upon 
its face, an indorsee is not bound to inquire 
into the consideration or circumstances un- 
der which it was given 1054 

Indorser held Jiable on partnership note 
given by one partner after dissolution in 
renewal of note made before dissolution. .1067 

An accommodation maker is entitled to 
the rights of a surety as against a holder 
with knowledge of his true relation, and 
is discharged by a valid extension of time 
to the one who is, in fact, the principal 
debtor 617 

Demand: Notice: Protest. 

Demand at government office, in which 
the maker was employed, in his absence, 
during his usual hours of business, where 
he lived out of town, held not sufficient. . 558 

A demand of tiie bar keeper of a tav- 
ern to which the livery stable was attached, 
in which the maker of a note occasionally 
left his horse while at a government of- 
fice, in which he was employed, is not a 
sufficient demand 558 

A demand and notice more than five 
years after date on a demand note is not 
within a reasonable time 970 

The mere fact that the indorser of a 
note is a member ojf the firm by which it is 
made will not excuse a. demand and notice, 
although the firm were insolvent when the 
note was given, and the indorser knew 
that it was not paid '., . 970 

Demand of payment on one of the firm 
held sufficient to charge the indorser of a 
firm note given after dissolution 1067 

If the maker is not found at his office 
or his dwelling house on the last day of 
grace, so that payment of the note can- 
not be demanded, the note is dishonored. .1067 

A written notice of the dishonor of the 
note, left at the dwelling house of the in- 
dorser, is sufficient .1067 



Release or discharge of indorser. 

A promise to pay does not bind an- in- 
dorser who did not know at the time that 
he was discharged by the laches of the 
holder 579 

Actions. 

A note and trust deed given to secure 
the same will be construed together, and 
the note may be declared due under a 
clause in the deed providing that the debt 
secured shall become wholly due on de- 
fault in payment of interest 1194 

The assignee of a note, taking it from 
the payee after dishonor, cannot enforce it 
against the maker, who has been released 
by the payee 161 

Plaintiff cannot recover proceeds of his 
note, discounted with the defendant's in- 
dorsement,' unless he has paid and pro- 
duces the note, or accounts for its nonpro- 
duetion 392 

Admission to a stranger by an indorser 
that he is willing to pay the debt will not 
dispense with proof of demand and notice, 
etc 79 
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BILLS OF LADING, 
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See, also, "Affreiglitment"; "Charter Parties"; 
"Demurrage"; "Shipping." 

A bill of lading is both a receipt and a 
contract As a receipt, it may be explained 
by parol, but not as a contracts 609 

Parol evidence is admissible to show 
a mistake in the statement of the quantity 
of goods received ; 609 

Consumption of part of cargo by crew 
and passengers in consequence of a short 
allowance made necessary by protracted 
voyage is not a peril of the sea, within the 
meaning of a bill of lading 554 

B02O3S. 

See. also, "Bottomry"; "Principal and Sure- 
ty"; "Municipal Corporations"; "Railroad 
Companies." 

A bond is good at common law if en- 
tered into for a valuable consideration, 
and is not repugnant to any statute or the 
general policy of the law 1062 

A bond is void which shows upon its 
face an illegal consideration 1062 

The bona fide purchaser in the regular 
course of business, and for their market 
price, before maturity of municipal coupon 
bonds, transferable by delivery, which had 
been stolen, takes a good tifle except as 
to matured coupons 354 

In Ohio, both want of consideration and 
fraud can be pleaded to a bond .1062 

To an action on a bond to pay the sum 
that shall be recovered in a certain action 
then pending between different parties, a 
defense other than fraud cannot be set up 
o which might have been available in the 
first action 1062 

Matters which make a deed void may be 
given in evidence, under the general issue 
of non est factum: but matters in avoid- 
ance must be pleaded .1062 

The defense that the bond is in restraint 
of liberty must be specially alleged 1062 

Nothing beyond the penalty of a bond can 
be recovered 549 

BOTTOMRX AISTD RBSPOIT- 
DENTLA.. 

A bottomry bond is not valid as such 
unless the debt is risked on the loss of the 
vessel 1077 

The bond may be valid as a bottomry 
bond where the person is liable in the 
event that the vessel is not lost 1077 

Slarine interest secured is not alone suffi- 
cient to show the bond to be in bottomry. .1077 

A bond, invalid as a bottomry bond, 
will not be 7tcld good as a mortgage where 
the possession is not changed, and it is not 
recorded, as required by the st-ate law... 1077 

The bond, when given by the master, 
must be to enable the vessel to proceed on 
her voyage, and to leave a port where she 
IS detained for necessary repairs, or for 
claims upon her, and has no funds, credit, 
or other means of getting money 302 

An anticipated necessity for funds will 
not justify the bond 302 

A bond for a pre-existing debt is not 
valid 1077 

The borrower on a bottomry and respon- 
dentia bond of moneys advanced on the 
risk of the voyage, payable by its terms on 
the arrival of the vessel at her port of dis- 
charge, and conditioned to be void if the 
vessel is utterly lost, is discharged, and the 
bond rendered void, by the total loss of the 
vessel on her voyage, though part of her 
tackle and cargo is saved ,,, 446 
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The premium paid on bottomry will be 
included in the amount of a decree for 
the amount due for supplies and repairs, 
where they were furnished upon bottomry. 987 

Interest held recoverable from the date 
of a judicial demand, though the bottom- 
ry bond contained no stipulation for or- 
dinary interest 9S7 

BOimDA:RIES. 

See, also, "Deed"; "Grants"; "Public Lands." 

The boundary to lands bordering on riv- 
ers and lakes is the meandered line estab- 
lished by the government surveyors...... 861 

BSIDGES. 

The court has no authority to control the 
discretion of the secretary of war as to 
the position of the draw in the bridge over 
the Potomac river, bet^^'een Washington 
and Alexandria, under Act March 3, 1841.. 234 

CABREBBS. 

Owners of ships which are employed in 
transporting goods for hire are common 
carriers 554 

The liability of a carrier is not dimin- 
ished by the absence of a bill of lading, 
and his right to recover for damage to car- 
go depends upon his possession as u carrier 
at the time of the accident 181 

It is not contributory negligence for a 
passenger to ride in the smoking -cslt next 
to the locomotive 502 

In the case of injuries by a collision to 
a passenger on a railroad, the burden is 
on the carrier to show that the accident 
was not caused by fault of Its servants. . 502 

CHAMPERTY ANT> MALBTTE- 
ITAlSrCE. 

An agreement giving plaintiff the exclu- 
sive right to collect claims for damages 
for infringement of a patent, he to bear all 
expenses, and to receive half tiie recovery 
as compensation, held void for champerty 
and maintenance 11S5 

The fact that a contract tainted -^ith 
champerty and maintenance was made in 
a state where the common-law doctrines 
concerning such subject were abrogated by 
law cannot uphold it in equity where such 
contract was to operate in many states, 
where it was clearly void 1185 

A patentee may maintain an action in 
New York for damages against a person 
who, not being interested in defending suits 
brought upon the patent, assists infringers 
to defend with money, and otherwise.... 752 

CHARTER PARTIES. 

See, also, "Affreightment"; "Bills of Lading"; 
"Demurrage"; "Shipping." 

Goods loaded by third persons under con- 
tract with the charterer are liable only 
for their own freight, and not for the gross 
sum named in the charter party, though 
the charter reads: "Bills of lading to be 
signed when presented without pi-ejudice to 
this charter party." 953 

In the case of delay caused by a sick 
and incompetent crew, the liability of the 
vessel is determined by the condition of 
facts at the time the vessel sailed 188 

The imiwssibility of procuring a compe- 
tent crew will not justiftr the vessel in 
leaving port with an inadequate crew. , . .*190 



GJDEX. 



1209 



A vessel detained in a port of distress 
from unseaworthiness must take proper 
means for the preservation of a perishable 
cargo 



Page 1 



*190 



Liability of vessel in the case of a cargo 
of African rawhides injured by heat and 
worms, where voyage was delayed by sick-^ 
ness and inadequacy of crew "190 

A libel in rem will not lie where the ves- 
sel did not enter upon performauee of the 
charter, though stipulating that vessel and 
merchandise laden on board should be 
bound for its performance. 1S2 

crvTii maHTS. 

Common carriers may provide separate 
accommodation for white and colored pas- 
sengers, providing they be equally suitable, 
and may exclude passengers who refuse to 
comply with reasonable regulations in this 
particular .1090 

CliEEJS: OF COTXRT. 

Money must be actually received, kept, 
and paid out, to entitle the clerk to the one 
per cent, commission. Rev. St. § 82S. . - 603 

The clerk is not entitled to such commis- 
sion on moneys which, although ordered to 
be, are not in fact, paid into his hands. . . 603 

COIililSIOE". 

See, also, "Towage." 

Tfature of liability— Contributive f atilt. 

Where the pilot of each vessel saw the 
other in time to execute all maneuvers , 
incumbent to avoid, a collision, the absence 
of a lookout is immaterial 176 

Unskillfulness displayed by a vessel un- 
der weigh in the measures used to avoid 
a collision after discovering a vessel at 
andior in the channel without a light will 
render the former liable 1087 

Tug colliding with and sinking steamer 
in distress in attempting to succor pas- 
sengers and crew, where she acted with 
reasonable judgment and skill, Ticld not 
liable , 412 

Unles of navigation. 

Mere apprehension of danger of collision 
will not justify change of course in a ves- 
sel whose duty under the rules is to keep 
her course. A change should only be made 
where there is actual danger 184 

The swinging out of steamboat when 
meeting cross tide held not a change of 
course • • 176 

Steam vessel meeting: sail vessel. 

A propeller passing close to a sloop can- 
not recover for an injury "by being struck 
by the sloop's boom, swinging out from 
a puff of wind. 215 

Collision between sloop and ferryboat 
lidd to have been caused solely by fault 
of the sloop, which luffed while the master 
was absent from the helm, helping to stow 
the anchor • 251 

Steam vessels meeting. 

Tug held liable for collision between fer- 
ry boat and tow without light, which was 
being shifted while lying in the track of 
the ferry 820 

One vessel overtalsing anotber. 

A vessel in advance is not bound to give 
facilities to enable a vessel in her rear to 
pass her, but only to refrain from any ma- 
neuvers calculated to embarrass the latter 
in an attempt to pass 883 
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The overtaking vessel must exercise the 
greater degree of care to avoid collision. . 8^ 

The burden is upon the overtaking ves- 
sel to show that the collision was not 
caused by her fault 885- 

Iiigbts: Signals^ etc. 

Goustruetion of Act July 25, 1866, as to 
proper lights for ocean going steamers, 
coasting steamers, and those carrying sail.. 46S 

A vessel, having lost her colored lights 
in a storm at night on Lake Michigan, 
held in fault in running through Mackinaw 
Straits on following night with the proMb- 
ited white light 1045, 104&' 

An approaching vessel, considering the 
white light to be that of a vessel at an- 
chor, Jicld not excused where, by the exer- 
cise of ordinary nautical skill and care, 
the error might have been discovered in 
time to avoid a collision. Reversing page 
1045 1049- 

Iioo^onts. 

The steward, who was standing by the 
companion way, and was no mariner, and 
had not been stationed as a lookout, held 
not a proper lookout 989- 

A steamer will be Jield liable for a colli- 
sion with a schooner on a dark and cloudy 
night if it might have been avoided had 
the steamer a lookout forward 221 

Particnlar instances of collision. 

Bet:\veen schooners beating up the Hud- 
sou river after the vessel ahead came about 
on her port tack, and failed to keep away 
from the other, which was running out her 
starboard tack 3161 

Between lighter sailing free in North 
river and tow, where the former changed 
her course, apprehending danger, and was 
held solely in fault 184 

Between steamer without lookout and 
schooner in the Kills, where the former 
was Jidd liable for not keeping away 989^ 

Between tow and schooner in Kills, 
where the latter was held in fault for not 
taking proper course 990- 

Between steam and sail vessels on cross- 
ing course in Long Island Sound 468 

Between ferryboat crossing East river 
and steamboat coming up river on her star- 
board hand near piers, where former was 
held in fault for not keeping away 17&- 

Between ttvo steamers on crossing 
courses in the Bast river, where both were 
held in fault 216- 

Between canal boats at pier forced to- 
gether by steamer backing in coming into 
her berth at the pier, and duly warned. . 181 

Between tug and ferryboat, caused by an 
overtaJiing tug striking the former, and de- 
flecting her course 186- 

Procedure. 

The testimony of witnesses to facts oc- 
curring on their own vessel is entitled to 
greater weight than that of witness on 
board the other 88S 

Libelant's case cannot be sustained by 
the evidence alone of his pilots who was 
the only lookout 486- 

H.nlc of damages. 

Where the witnesses as to value for op- 
posite parties are so far apart that they 
cannot be approximately correct, it is error 
to average the amount by their testimony. , 41T 

The measure of damages for the loss of 
property in a collision is the value of the 
article at the port of shipment 815- 

The measure of damages for the loss of 
a cargo procured abroad is what the mas- 
ter paid for it, with freight, and not what 
it cost the owner by his adventure in send- 
ing his ship to procure it. 468- 
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Where the owner has repaired the Tes- 
sel, the recovery may, in some cases, es- 
•ceed its value, where excess is made up 

by unexpected amount of demurrage 468 

Vessel detained five days for repairs lield 
■entitled only to one third of net freight on 
■contract about to be performed which 

would have occupied fifteen days 822 

The taking possession of damaged cargo 
"by original purchasers at the contract price, 
less the sum paid by insurers, held a private 
sale, and sufficient, with evidence of ex- 
perts, to support finding as to amount of 
•damage 181 



COWSTITUTIOIf Ali LAW. 

A state cannot pass bankrupt and nat- 
uralization laws, notwithstanding congress 
ias failed to legislate on such subjects 542 

A. legislative act incorporating a railroad 
•company, and granting lands on certain 
conditions to be performed by the company, 
is a contract between the state and the 
company, and a constitutional provision, 
subsequently adopted, annulling it, is un- 
■constitutional and void 1006 

Laws which go to the remedy on past as 
well as on future contracts are valid, pro-^ 
Tided they do not impair their obligation. .*817 

An alteration by law of a remedy to such 
■estent as to materially affect a right vest- 
ed under a prior contract is unconstitu- 
tional *817 

An act abolishing imprisonment for debt 
■does not impair the obligation of contracts, 
as it affects the remedy only 1032 

A law authorizing the discharge of a 
-contract by payment of a smaller sum at a 
■different time and in a different manner 
than agreed held unconstitutional... 542 

The words, "the law of the land," in 
Const. R. I. art. 1, § 10, mean due pro- 
■cess of law, in which is included the right 
to contest the charge, and be discharged, 
unless it is proved 1135 

A complaint against no person in par- 
ticular, and not containing a charge of the 
substantive facts necessaiT to constitute 
the offense, is not due process of law. .. .1135 

Act K. I. Jan., 1853, authorizing a seiz- 
ure of intoxicating liquors, held unconstitu- 
tional in not providing for notice to the 
owner, or for a ti-ial of the question wheth- 
er the liquors were held for sale in viola- 
tion of the law....... 1151 



CONSULS. 

Consuls represent the subjects of their 
respective nations, if not otherwise repre- 
sented, where such consuls reside. . , 264 

A consul is not entitled, by iJie laws of 
nations, to the immunities and privileges 
of an ambassador or public minister. He 
is liable to civil suits, like any other in- 
dividual, in the tribunals of the country in 
which he resides 447 

The circuit court of the United States 
has jurisdiction of a suit against a for- 
eign consul 945 



CONTEMPT. 

Where • the nature of the inquiry does 
not appear from the commission, witnesses 
will not be held in contempt for refusal 
to make answers on examination 467 

The proper practice to punish for con- 
tempt in violating an injunction is by mo- 
tion to commit, upon proper notice to the 
parties proceeded against. '. .1001 
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See, also, "Sale"; "Vendor and Purchaser." 

Contracts in evasion or fraud of the laws 
of any state are invalid in the federal 
court 1093 

Rev. St. 111. c. 38, § 130, does not pro- 
hibt sales of grain or other commodities 
for future delivery, where the seller re- 
serves to himself a simple option as to 
the time of delivery within certain limits. . 345 

A settlement of a contract to deliver 
grain during a future month at a fixed 
price before its maturity does not make 
it a gambling contract 345 

A contract of sale which does not con- 
template an actual bona fide delivery, but 
is to be settled by payment of difference in 
market price at future time, is void as a 
gambling contract 10S4 

The law of the country where the con- 
tract is made is the law of the contract 
wherever performance is demanded; and 
the same law which creates the charge will 
be regarded if it operate a discharge of the 
contract 1117 

Words "representing," etc., added to 
name of party, held simply words of descrip- 
tion 996 

A well-known general meaning of terms 
used in a grant must be adopted in inter- 
preting the grant, unless it appears that 
some otlier or different meaning was in- 
tended by them 649 

In determining whether covenants are 
dependent or concurrent, the intention may 
be determined by the order of time in 
which the acts are to be done 624 

In determining whether covenants are in- 
dependent, the rule of construction as to 
part performance does not apply whore 
the part unperformed is the essential con- 
sideration 1099 

Construction of a eonti*aet in relation to 
the sale of books 1010 

A covenant to pay a certain sum in ease 
of nonperformance of the contract, held a 
penalty, and not liquidated damages. 557 

Before a contract can be rescinded for 
any cause whatever, the parties must be 
placed in statu quo 5 

Parol substitution of a third person for 
one of several obligors does not release the 
rest 12 

A person cannot be charged on his agree- 
ment to surrender himself to a suit by an- 
other, without an averment that the suit 
was instituted 379 

A notice, before the time of perform- 
ance, that defendant will not fulfill his 
contract, will justify an immediate suit. 

996. contra, 1180 

In the case of dependent or concurrent 
covenants, plaintiff must aver and prove 
performance, or offer of performance, on 
his part 624 

COPTTEtlGHT. 

Reporters of judicial opinions delivered 
in writing cannot appropriate, by copy- 
right, an exclusive property in the publica- 
tion of such opinions 877 

An arrangement and combination of old 
materials may be the subject of copyright.. 

1035, 1128 

A compilation of matter in the form of 
notes to matter not subject to copyright 
is protected by a copyright of the entire 
book 1035 

The copyright is infringed by the adop- 
tion of such notes in another edition of 
the same matter 1035 

The question of violation of copyright 
may depend upon the value, rather than 
the quantity, of the selected materials; as 
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■where, in an abridirment, only the unim- 
portant parts are omitted, or, under pre- 
tense of a review, the snlistance of an orig- 
inal work is given 103o 

Piratical copying is not confined to literal 
repetition • • • .1128 

The taking of so much of a copyrighted 
work as to materially diminish its value, or 
the appropriation of the labors of its au- 
thor to an injurious extent, constitutes in- 
fringement : • .1128 

The assignee of a copyright may mam- 
tain a suit to enjoin infringement without 
^rst establishing his title at law 877 

Cbmplainant must show that he is the 
author of the copyrighted work, or that he 
has derived his title from the author 1128 

CORPORATIONS. 

A corporation organized under Act HI. 
Feb. 18, 1857, has the power to mortgage 
Its property 126 

A corporation may be bound by promis- 
sory notes issued by its treasurer in accord- 
ance with a usage, as well as by express 
authority 1054 

A franchise will not be forfeited on the 
application of individuals; the right be- 
lonsis to the state alone 121 

But if a bill prays for a receiver and gen- 
eral relief, the court will retain the bill 
for that purpose 121 

By pleading to the merits, defendant ad- 
mits the capacity of the corporation plain- 
tiff to sue 646 

A suit against a corporation is abated 
by a surrender of its charter and accept- 
ance by the legislature pending the suit, 
where the right of action is not saved by 
the statute 1075 

COSTS. 

A libeliant in admiralty who fails as to 
the greater part of his claim cannot recov- 
•er costs 572 

Costs refused defendant in the circuit 
■court, where plaintiff recovered less than 
.?500 : 1126 

Respondent Jielct entitled to costs where 
he was called to defend a suit because of 
an omission in the record by the clerk, 
which was corrected pending the suit. . . . 406 

Costs allowed on reversal in the circuit 
■court on new evidence in an admiralty 
• ■case, where there was a transparent con- 
trivance to rescue freight from attach- 
ment 575 

When docket fee is taxable, and what is 
•considered a "final hearing." Rev, St. § 824 739 

It is proper to tax a docket fee wBere the 
•ease is one of a number stipulated to be 
heard together, the decree in one case to 
■stand as the decree in all 739 

A solicitor's fee for an overruled excep- 
tion to a master's report is not allowed in 
tlie bill of costs 44 

COTHSTTIBS. 

A special meeting of the board of super- 
-visors, held without observinsr the manner 

fireseribed by statute for calling it, is not 
egal, and cannot initiate a proceeding to 
■subscribe for railroad aid stock 525 

COURTS. 

See, also, "Bankruptcy." 

<3oniparative autliority of federal and 

state conrts: Process. 

The court which first takes jiirisdiction of 
a controversy and the parties is entitled to 
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retain it to its final termination, and also 
to take possession of the res, subject of the 
controversy 121 

The fact that the allegations of the bill 
were imperfect, and a demurrer was sus- 
tained, with leave to amend, does not 
change the fact of jurisdiction 121 

Jurisdiction once attached cannot be di- 
vested or impaired by matter occurring 
subsequently .1183 

A garnishment sued out in a state court 
after the institution of a suit against the 
garnishee in the federal court cannot be 
pleaded as a defense 1183 

Quaere, whether a sheriff in possession of 
a vessel has the right to exclude the mar- 
shal from executing process to enforce a 
paramount lien in admiralty 127 

Federal courts — Jurisdiotion in general. 

The circuit and district courts of the 
United States cannot send their nroeess in- 
to another district, except where specially 
authorized by law • 911 

The grant of jurisdiction over a certain 
subject-matter to one court does not, of it- 
self, imply ttiat that jurisdiction is to be 
exclusive 447 

The courts of the United States within a 
state have equal and concurrent power with 
the courts of the state to render judgments, 
and carry them into execution 243 

A bill in equity against "D., governor of 
Texas," to restrain him from issuing pat- 
ents for lands included in a grant to plain- 
tiff, revoked by the state, Jield not a suit 

against the state 1006 

— Grounds of jurisdiction.. 

The court has no jurisdiction of a suit 
in equity for breach of a contract, and for 
an account, where neither party is a citi- 
zen of the state 678 

Where jurisdiction depends upon the par- 
ties, it is those named in the record, and 
not those interested 379 

Persons who are only nominally inter- 
ested in the controversy cannot confer ju- 
risdiction or take it away 444 

The court may grant a motion to strike 
out the name of one of defendants where 
its jurisdiction might otherwise be ousted. 1074 

Where the action is between the assign- 
or of a note and his immediate assignee, 
it is only necessary, to sustain the juris- 
diction, that plaintiff and defendant are cit- 
izens of different states 124 

The federal court Jteld to have no juris- 
diction of an action by an assignee of a 
note not made payable at a bank, where, 
under the state law in such rase, the 
maker is entitled to assert, against any in- 
dorsee, any equity available against the 
payee • 1192 

The circuit court has jurisdiction, under 
the judiciary act of 1789, of a suit in eq- 
uity, brought by the assignee of a bank- 
rupt in one state, against citizens of an- 
other state, to recover for a debt due the 
bankrupt estate 434 

A partnership continues after dissolution 
for the purpose of liquidation and parti- 
tion of its assets, and all the partners can 
be legally sued in the domicile of the firm 
for such purposes 60S, 

The circuit court of the state in whicb 
a corporation is domiciled has jurisdiction 
of a suit by its receiver, a citizen of an- 
other state, against citizens of the district. 1006 

A corporation established .by and in a 
state, and doing business there, is to be 
deemed a citizen of the state, and the citi- 
zenship of the corporators is immaterial to 
the jurisdiction of the federal courts. .. .1074 

The federal court has no jurisdiction of 
a bill by a patentee for the specific perform- 
ance of covenants by a licensee to keep 
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correct accounts, and to permit esamina- 
tion of his books, and to enjoin the use of 
the patent until such performance 726 

— — Circuit courts. 

The circuit courts may take jurisdiction 
of an action by a state. 241 

The circuit courts possess full jurisdic- 
tion in equity in all cases of fraud, includ- 
ing fraud in obtaining judgments and de- 
crees in other courts, excepting fraud in 
obtaining a will of real and personal es- 
tate, and have concurrent jurisdiction with 
the state courts in all such cases 804: 

The circuit court, on bill or petition filed. 
may restrain the use of its process by the 
marshal in a manner contrary to law. . . . 303 

— District conxts. 

A vessel lying, when seized, a half mile 
from shore off Colloden Point, Long Is- 
land, though in Long Island Sound, is on 
the high seas, and the court into wkose dis- 
trict she is first carried has jurisdiction. . 141 

The fact that persons were temporarily 
on shore at the time does not affect the 
jurisdiction 141 

Act Sept. 24, 1S7S, § 9, giving the dis- 
trict courts jurisdiction in civil cases 
against consuls and vice consuls, is not in 
conflict with Const, art- 3, giving the su- 
preme court original jurisdiction in all 
cases affecting ambassadors, other public 
ministers, and consuls 447 

— ^ Administration of state laxrs and 
decisions.^ 

The courts of the United States take 
cognizance of cases to enforce remedies 
given by a slate statute, where the plain- 
tiff who sues is a citizen of another state. 832 

In the construction of the charter of a 
city the federal courts are bound by the 
decision of the supreme court of the state. 604 

The laws of the several states, consti- 
tutionally passed since 17S9, are binding 
on the courts of the United States held 
therein 542 

The decisions of the highest court of the 
state are not controlling in the federal 
courts upon questions of genei'al commer- 
cial law, nor are they evidence of a local 
usage, which controls the law..... 495 

— — Procedure. 

The state rules of practice are not bind- 
. ing upon the courts of the United States 
held within the state 542 

In a suit brought by or against a corpo- 
ration in the federal court, the state in 
which the corporation is created and es- 
tablished should be averred 1074 

Otlier courts. 

The circuit court of the District of Co- 
lumbia has jurisdiction in trespass, al- 
though the damages do not amount to $20 510 

A covenant may be pleaded as a release 
when between the parties, and intended to 
defeat the right of action 12 

CSIMIirAlj LAW. 

The district court may designate any 
place within its jurisdiction as the place 
of punishment. » 137 

The district court may direct imprison- 
ment in the state penitentiary in which, 
prisoners are put to hard labor, though 
hard labor is not imposed by the terms of 
the sentence. Act June 30, 1S34. ...... 137 

The convict cannot object that there is 
no state legislation authorizing such im- 
prisonment where federal convicts have 
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been received in such prison for many 
years 137 

The district court does not exceed its 
power in fixing a part of the term of im- 
prisonment in the county jail, and the re- 
mainder in the penitentiary 137 

The fact that the prisoner is retained for 
a time, either before or after sentence, in 
the county jail, does not, in either case, au- 
thorize a writ of habeas corpus 13T 

The court has jurisdiction to inquire into 
the legality of the imprisonment of a per- 
son held under its own sentence 1057 

CUSTOM AWD TTSAaB. 

A custom of a foreign country cannot be 
set up in opposition to its written laws by 
one claiming as a citizen of such country. , 141 

CUSTOMS DUTrSS. 

Customs laiirs. 

The tackle, apparel, and furniture of a 
foreign vessel wrecked upon our shore, and 
landed and sold separate from the hull, are 
not subject to duty as imported articles, 
or liable to forfeiture by being landed with- 
out permit from the collector 265 

Goods are dutiable under the law in force 
at the time of their arrival and entry 836 

A declaration that certain duties and 
rates of duty should be imposed upon cer- 
tain imports in lieu of tlie duties heretofore 
imposed, Jield tantamount to a repeal of the 
prior rates of duty 836- 

Act June 6, 1872, § 5, exempting certain 
articles from duty, held- not to repeal, by im- 
plication, Act June 30, 1864, ^ 18, placing 
discriminating duty on articles imported 
from countries east of Cape of Good Hope. 10-t 

S,ates o£ duty. 

Fresh fish imported frozen together in 
barrels or large cakes are not exempt from 
duty as "fish, fresh for immediate consump- 
tion." Rev. St. § 2505 103" 

Though originally caugnt in American 
waters, and frozen in Canada, they are still 
subject to duty, unless identity be regu- 
larly proved 103- 

The application of the term' "similar de- 
scription" (Act 1862) to imported goods is 
for the jury 1168 

Such words are to be understood in their 
popular and generally received meaning, — 
goods similar in product, and adapted to 
similar uses, and not necessarily produced 
by similar processes or methods of manu- 
facture 1168 

Entry: Xnvoice: Appraisal. 

An entry 6r protest made by an agent is, 
in law, made by his principal, and is suffi- 
cient 1031 

Goods are not fraudulently entered if the 
entry is made according to the actual cost, 
no matter how fraudulent the invoice may 
be 625 

Act March 2, 1799, § 61, in relation to 
regulations for estimating duties where cost 
is exhibited in foreign depreciated curren- 
cy, is not repealed by Act May 22. 184G. . 981 

The importer may enter his goods at 
their cash value in the foreign country, re- 
duced to specie 981 

The amount of "discount for cash" shown 
on invoice must be deducted from the gross 
amount in estimating duties 504, 1031 

The appraisers are not bound by prior ap- 
praisals of the value of goods of the same 
kind imported by the same party 616- 

An examination of goods by the ai)prais- 
ers is indispensable, but a personal exami- 
nation of each article, is not necessary. A 
fair selection of samples is suf&cient 28S 
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Iron purchased in Wales, unci ti-ansship- 
•ped at Liverpool, will be appraised at te 
market value in Liverpool. Act Aug. oO, 

1S42, § le ....•• s^^ 

The additional charges authorized hy law 
to be added to the appraised value of dutia- 
ble merchandise may be added by the ap- 
■praisers, with the sanction of the collector 288 

Costs of transportation of goods from the 
interior to the place of exportation are not 
included in those charges under Act jSIarch 
3,1851 VV ^^ 

The 20 per cent, penalty for undervalua- 
tion (Act July SO, 1846, § 8) is chargeable, 
whether the importer adds to his invoice, 
as allowed, or whether an appraisal is made 
upon the invoice as originally made up. . . . 510 

The circuit court has no authority to en- 
join the appraisers from taking evidence 
anywhere as to the value &f an importa- 
tion, or carrying the goods out of the -dis- 
trict for that purpose 616 

The secretary of the treasury has no legal 
power to direct the judgment of the ap- 
praisers in valuing goods, or in adding to or 
subtracting from the charges in invoices, 
for the purpose of determining market Tal- 
lies ' »• 'lOSl 

■payment: Protest: Appeal: Action. 

Requisites of a protest -under Act Feb. 26, 
1845 v; ••,-••••.• SiO 

Proof of a protest, as required by law, as 
indispensable in a suit to recover back du- 
ties paid .--- 1173 

The objection that plaintiffs did not prove 
that tliey were the actual parties in inter- 
est cannot be taken after verdict 1173 

Cnstoms ofS.eevs. 
The acts of a de facto appraiser are valid. 288 
Shortness of puhlic notice of sale of ware- 
housed goods reported perishable hdd not 
per se sufficient evidence of fraud to war- 
rant judgment against the collector 874 

DAMAGES. 

The elements of damages for personal in- 
juries from negligence are (1) the "bodily in* 
jury; (2) the pain undergone; (3) the ef- 
fect on health, according to degree and 
probable duration^ (4) the expense iuci- 
•dental to attempts to cure or lessen the in- 
jurv; <5) the pecuniary loss sustained by 
inability, Tvhether temporary or permanent, 
to attend to Ijusiness 502 

Interest on unliquidated damages is not 
billowed ■ ........ 420 

"Where an individual is proved to have 
been living within seven years, the burden 
of proving his death lies upon the party 
who asseits it • -•• 3S4' 

DEATH B'? TfFTRONG'FTrL ACT. 

Act Tex. Feb. 2, 1860, giving right of ac- 
tion for wron^nl death, entitles plaintiff to 
compensatory damages only 536, 537 

Said act is not abrogated by Const. Tex. 
1869, § SO, giving exemplary damages for 
41 homicide committed through willful act or 
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The acknowledgment and recording of a 
conveyance of land in Indiana operates as 
proof of the instrument and notice. They 
are not necessary to tie validity of the 
■deed 520 

Inadequacy of consideration no gronnd to 
infer fraud, nnless it is so great as at once 
^0 strike every person with its grossness. . 520 
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Evidence of identity, which describes the 
land so as to distinguish it from other 
tracts, is sufficient for a deed, and also in 
an action of ejectment. 520 

DEMtTElBAGB. 

The consignee is not liable for delays oc- 
curring without his fault, where there is 
no stipulation as to "lay days" or time of 
unloading 501 

A custom at the port to unload tTirough 
an elevator, each yessel waiting its turn, 
will be considered as a part of the contract. 501 

DEPOSITION, 

Those who execute a commission are ap- 
pointed by the court, and, although they 
may be nominated by the parties, they are 
not their agents, and their mistakes are not 
binding on them 420 

A "county commissioner," in Illinois, is 
not authorized to take depositions under 
Act Sept. 24,1789, § 30 1 

Form of certificate of magistrate taking 
deposition under Act 1789, § 30 48 

A commission is not defective because 
the commissioners and their clerk were not 
sworn » 420 

If the cross interrogatories are not put 
to a witness examined under a commission, 
his deposition cannot be read 420 

It is no objection that the cross inter- 
rogatories were not put to each witness 
until all the direct interrogatories were an- 
swered by all the witnesses 420 

The general rule at law is that no evi- 
dence shall be admitted but what is or 
might be under the examination of both 
parties 72 

A deposition Jicld admissible in ■equity, 
where the direct interrogatpries were fully 
answered, notwithstanding the witness 
died before cross-examination 72 

If a deposition be taken under the act of 
congress, in the absence of the party, he 
should take the deposition again, if not sat- 
isfied "with the examination 600 

A deposition in perpetuam, which has 
not been recorded according to the law of 
the state where it is taljen, is not compe- 
tent evidence in the cooirts of the United 
States 864 

DESCENT AND DISTEIBUTION. 

Creditors m\ist -exhaust the personal es- 
tate before they can resort to the lands, in 
equity, whether they were charged by will 
or by bond 12 

And, in such case, a decree against the 
executor is not conclusive, hut prima facie 
evidence only against the heir or devisee. . 12 

Land which descended to the heir is 
deemed to have been purchased by him to 
the extent of debts of the ancestor paid by 
him - 336 

As against creditors of the iiucestor. land 
sold by the heir is to be charged to him at 
its value at the time he sold it S30 

EJECTMENT. 

See, also, "Adverse Possession"; "Real Prop- 
erty." 
The action of ejectment existed in the 

territory of Arkansas from 1S07 954 

Insanity of lessor of plaintiff is no ground 

of dismissal 384 

The death of the lessor a.t the time of 
the demise laid in the declaration will de- 
feat the action 384 

Plaintiff cannot join as defendants per- 
sons who hold by several and distinct titles. 436 
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Defendants, if not mere trespassers "with- 
out color of right, may plead in abatement 
that they occupy in severalty distinct par- 
cels of the land, where such fact does not 
appear upon tlie face of the complaint. 

Oiv. Code Or. § 91 292 

The lessor of the plaintiff, who has a 
regular paper title, cannot be displaced, un- 
less defendant has a better title, either le- 
gal, or such an equitable one as a court of 
equity would sustain 801 

bmhoint domatn. 

Circuit court of the District of Colum- 
bia held to have jurisdiction to quash in- 
quisition taken under a turnpike charter. . 238 

Inquisition will be quashed where the 
jurors are not disinterested 238 

See. also, "Injunction"; "Pleading in Equity"; 
"Practice in Equity." 

Where the remedy at law is plain, ade- 
quate, and complete, without any reason- 
able doubt, equity will decline the jurisdic- 
tion, provided the objection is taken by de- 
murrer, or is claimed in the answer. 53 

Equity has no jurisdiction of a suit on 
a bond alleged to have been delivered up 
to be canceled by the fraud of a third per- 
son, where no discovery was sought, and 
where the bill furnished a substantial copv 
of the bond 4i2 

A bill will not lie by the holder of bonds 
of an insolvent city for an injunction and 
receiver, on default in payment, as the 
holders have a remedy by mandamus to 
compel the levy of taxes to pay the bonds. 526 

Money paid as a fraudulent preference 
under the bankrupt act of 1867 may be 
recovered by the -assignee in equity, al- 
though the same might also be recovered 
in an action at law 591 

A suit in equity will lie for infringement 
of a patent notwithstanding an injunction 
cannot be granted. (Act July 4, 1836.) . . 772 

It is no objection to the equity jurisdic- 
tion of the federal court that there is a 
remedy at law under the local law 795 

A court of equity may not decree a for- 
feiture. It will relieve against a penalty, 
but not against stipulated damages 528 

Nor will a coiu't of chancery give relief 
against a bona fide contract of a party, 
entered into for a valuable consideration. . 528 

To found a claim for relief in equity, it 
is not sufficient for the plaintiff to raise 
suspicion of bad faith, but he must estab- 
lish it beyond reasonable doubt 864 

A court of equity will never entertain a 
bill for relief, even in cases of asserted 
fraud, when the plaintiff has been guilty of 
gross laches and unreasonable delay 864 

After an interlocutory decree charging 
executors with a certain sum as rents and 
profits, held too late on petition to decree a 
set-off of a debt alleged to be due by an 
alleged party in interest 812 

Courts of equity follow the law in mat- 
ters of set-off, unless there is some equity 
attaching to the particular transactions 
between the parties 807, 812 

The fact of the existence of mutual de- 
mands without some intervening equity be- 
tween the parties, would not justify a court 
of equity in allowing a set-off. Mere in- 
solvency does not constitute such an eq- 
uity 812 

"Where a bill is brought on equitable 
grounds, other matters, though open at 
law, are subject to inquiry 64 

Equity will not decree, in the first in- 
stance, against the party who is xiltimately 
responsible, except where the parties are 
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before the court, and their several liabil- 
ities are clearly ascertained 12 

One representing a vessel to be either 
foreign or domestic is estopped from set- 
ting up the contrary 22T 

EVIDENOE. 

Jndicial notice. 

The federal court will take judicial no- 
tice of the seals of the various states G 

The courts of the United States are 
bound to take judicial cognizance of tiie 
laws of the different states 795- 

Best and secondary. 

Oral evidence as to the contents or nur- 
port of an indictment, verdict, or judg- 
ment is not admissible 70 

A witness, who^e books are out of his 
reach, so that he cannot have access to 
them, may testify to their contents 72 

Plaintiff may give parol evidence of the 
contents of a paper in defendant's posses- 
sion, which he after notice refuses to pro- 
duce 4S 

Declarations: Admissions. 

_ Conversations between parties, at the 
time of making a contract, are competent 
evidence to show the sense which they at- 
tached to a particular term used in the 
contract lOlO 

Declarations of plaintiff, after the date 
of the contract, may be given in evidence 
by defendant to mitigate damages for a 
breach, as well as to contradict plaintiff's 
evidence r}oT 

When the terms used in a deed are am- 
biguous, the acts and admissions of the 
parties are admissible to show their con- 
struction 64^ 

Opinion. 

The foundation for testimony to impeach 
an expert called to testify as to the pro- 
cess of manufacture, quality, etc., of cer- 
tain fabrics may be laid by asking his 
opinion as to samples of other fabrics 

shown him *..., IIGS 

Docnmentary. 

A recorded deed, not properly acknowl- 
edged, though made notice to creditors 
and subsequent purchasers under Act 111. 
July 21, 1817, when used in evidence, must 
be proved as similar instruments of writ- 
ing 3sr 

Copies of assignments of a patent, duly 
certified, are prima facie evidence of the 

genuineness of the originals on file GiO- 

Parol, etc., affecting writings. 

Recitals in an agreement between two 
persons, that the note of one was received 
by the other in payment of a sum that the 
former was to furnish the latter to be used 
in his business, cannot be contradicted by 
parol 54T 

Wlien a contract is in writing, conver- 
sations previous to and leading to it can- 
not be given in evidence 420- 

Competency: Relevancy. 

The copy of a recorded deed may be re- 
ceived in evidence to show that when re- 
corded it had a seal on it, which had been 
removed from the original 38T 

Account of sales of entire cargo held in- 
admissible against one whose interest 
therein was separate 420* 

Handxpriting:. 

The party need not prove the source of 
knowledge of his witness who swears pos- 
itively to handwriting , 600* 

Weigbt and sufiSLciency. 

The testimony of the crew of a vessel as 
to their own health will control as against 
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that of persons experienced in the trade in 
question as to its effect upon seamen. (Re- 

versing 190.) '.•"\- -^^ 

The testimony of the libellants in ad- 
miralty, the one for the other, ought to be 
narrowly scrutinized and received with cau- 
tion 
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EXCEPTIONS, BTLLi OF. 

The court will not seal a bill of excep- 
tions presented two years after the trial, 
unless satisfied that there was error in the 
instructions given to the jury .lloU 

EXECUTIOlSr. 

An execution cannot be levied on an un- 
divided part of a mill and its appurtenan- 
ces where the debtor owns the entirety, al- 
though a mill privilege is incapable of sev- 
erance. °^^ 

A levy should have such certainty as to 
show to a subsequent purchaser on what 
the levy was made. It cannot be made 
certain as against other creditors by parol 
evidence ^'^ 

A levy on one-half of a lot, without des- 
ignating which half, or of 100 acres in 
a section, is too indefinite to convey the 
title 9"^ 

A defective levy being set aside on mo- 
tion makes good a junior levy.. vo 

Where proceedings on execution from a 
state court are stayed under Code Ga. 
§ 3669, the property is subject to execution 
from the federal court, or to possession 
by its receiver 243 

Lien of judgment on real estate held not 
lost by suspension of proceedings after 
levy under execution • . . • .1090 

In Georgia a writ of fi. fa. for taxes is 
subject to the same rules as to its mode of 
execution as writs issued on judgments in 
favor of private parties. 243 

Sufficiency of return to show no property 
on which to levy i 832 

A railroad cannot be cut up into parcels 
and sold piecemeal on execution 243 

A purchaser at a sale under judgment 
and execution takes only the right of the 
debtor at the time of the judgment 236 

A sheriff is protected from liability in 
obeying the command of an execution on 
a dormant judgment, and his proceedings 
cannot be collaterally impeached, especial- 
ly by the person at whose instance they 
have been commenced 832 

A person having title to land will not be 
prejudiced by a sale on process in a suit in 
which he was not a partj% and he cannot 
move to set aside the sale. . , 467 

The circuit court for the Southern district 
of Ohio has adopted as a rule of practice 
the proceeding in aid of execution provided 
for bv the Code of Ohio 1193 

Act Feb. 28, 1839, which adopts the laws . 
of a state in regard to imprisonment of 
debtors, applies to pending cases 1032 

EXECUTIVE DEPARTMENTS. 

The construction of a law by the navy de- 
partment, and the practice under it, can- 
not be allowed to alter the law, not to con- 
trol its construction in a court of justice.. . 560 

The executive cannot alter compensa- 
tion given to a public officer or agent by 
act of congress 560 

Instructions not supported by law are 
illegal, and the inferior officer is not bound 
to obey them 355 



EXECUTORS AND ADMTNflS- 
TEATOES. 

Paga- 
See, also, "Descent and Distribution"; "Wills."" 

Allowance of notes given by administra- 
tor for valid claims for services during 15 
years not set aside on bill by heirs, tiled 
19 years after settiement by administra- 
tor . 8641 

A report is not binding as to the repre- 
sentatives of a coadministrator who were 
not before the court. lllO- 

An administrator who employs an agent 
to look after the estate of the intestate is 
personally responsible to the creditors for 
his acts 1110" 

Where the charge is general, the purchas- 
er is not bound to see to the application of 
the purchase-money, unless he have notice 
of the debt 12 

A purchaser under a power given by will 
to the executor to sell real estate for pay- 
ment of debts is not bound to see that the 
purchase money is properly distributed 
among testator's creditors 1185 

If the executor sells a chattel specifically 
devised, to a person who knows there are 
no debts, the purchaser takes the property 
subject to the bequest 12: 

The administrator, to whom a patent has 
been granted for the invention of his intes- 
tate, is a trustee holding the legal title for 
for the benefit of the heirs at law of the 
intestate 69(5 

Such administrator need not qualify in 
the state in which he is suing for infringe- 
ment 69(> 

An administrator acting under lettters 
of administration granted in another state 
may institute a suit in Pennsylvania with- 
out taking out letters of administration 
there 46T 

Each administrator on a joint administra- 
tion bond is a surety for the other, and is 
bound for the whole IIO' 

An action will not lie in Vii^nia against 
the sureties in an administration bond, un- 
til the plaintiff shall have proved his debt 
and a devastavit in an action against the 
administrator 418, 419^ 

EORFEITUBE. 

Secret introduction of prohibited articles 
on board ship by hands, in defiance of reg- 
ulations, no ground of forfeiture of vessel. . 88S 

The moie^^ of the proceeds due to the 
officers and crew of the ship of war that 
made the seizure must be distributed by 
the court 463 

FRAUD. 

A suit for money obtained on a fraudu- 
lent note is not an affirmance of the con- 
tract 323 

Though fraud may be inferred from facts 
and circumstances without direct proof, 
the presumption is in favor of innocence 
when they may be explained naturally, 
consistent with innocence 54 

FRAUDS, STATUTE OF. 

A promise to a creditor to pay a debt 
made by a third person, who had received 
money from the debtor for that purpose, is 
not within the statute of frauds, and will 
support assumpsit 511 

FRAUDULENT CONVEY- 
ANCES. 

See, also, "Bankruptcy." 
I A sale of goods in the possession of the 
i seller's bailee is fraudulent as to creditors. 
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unless the possession accompany and follow 
the sale, or an order be given by the seller, 
and served on the bailee, to deliver posses- 
sion to the purchaser 403 

A voluntary conveyance by a debtor is 
fraudulent as to creditors if made with in- 
tent to delay, hinder, and defraud them. . . . 413 

A fraudulent intent will, in general, be 
presumed from the fact that the party con- 
veying was indebted at the time the convey- 
ance was executed 413 

GAMING. 

Money paid on a wager cannot be recov- 
-ered back at common law, but an action 
will lie under the Michigan statute for 
money lost at play, etc. 978 

Jurisdiction of circuit court of District of 
Columbia on fi. fa. issued by order of jus- 
tice of peace 878 

GIFTS. 

Right of creditors of father to gifts made 
to children 973 

To constitute a donatio causa mortis, 
tliere must have been a transfer of property 
in expectation of death from an existing ill- 
ness, the donation depending on the condi- 
tion of death from such illness 992 

giia:^t. 

^ee, also, "Public Lands." 

It is not to be presumed that a grantor 
intends to gi-ant more than he has a right 
to grant, or that a grantee intends to re- 
ceive, bj- way of grant, that to which he 
has a full right without a grant 649 

In giving an interpretation to a particu- 
lar clause of a deed, every part of the deed 
miist be looked to 649 

Spanish claim rejected because the condi- 
tions were not complied with, and there 
was no survey of the grant 472 

A later warrantee, without notice, who 
•obtains the first survey, has the better title.. 801 

The prevalence of the Indian war before 
the Revolution is no excuse for a neglect by 
the holder to have a warrant executed be- 
yond the period when the war terminated. . 801 

A survey by a deputy surveyor of anoth- 
er district, though specially authorized by 
the surveyor general, lield invalid 801 

An entry takes effect from its date, and 
not from its place on the entry taker's book. 919 

Of two calls in an entry, repugnant to 
each other, and both equally notorious, the 
general call must give way and the locative 
call be adhered to 919 

HOMBSTSAD. 

■See, also, "Bankruptcy." 

Construction of Florida constitution re- 
serving a homestead to the head of a fam- 
ily, in its application to one who operated a 
-mill upon his farm 1072 

HUSBAHD AHD WIFE. 

Right of husband's creditors to gifts by 
the husband and by third persons to his 
wife 973 

xenDiAHS. 

The fee in unsold lands is either in the 
federal or state governments. The Indians 
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have only a right of use, which, however, 
cannot be divested, except by purchase or 
war 520, 597 

An Indian treaty, which cedes lands with- 
in certain boundaries, reserving certain 
parts, does in no respect change, as to such 
parts, the original right, unless they are re- 
ferred to therein as grants 520 

Grants and reservations claimed under In- 
dian treaties are strictly construed against 
the grantee or beneficiary 597 

The treaty between the United States 
and the Pottawatomie tribe of Indians of 
November 15, 1861, does not amount to a 
grant in present! , 597 

Construction of treaties of March 17, 
1842, and January 31, 1855, with "Wyandot 
Indians 1003 

A will of the right to a "float" under the 
treaty of 1855, made and executed accord- 
ing to the laws of the tribe, and proved and 
allowed by the proper tribunal of the tribe, 
is valid, and will be respected by the civil 
courts .1003 

Relation of the "Wyandot Indians to the 
civil laws of the territory of Kansas, in re- 
spect to the disposition of property before 
and after the treaty of 1855, considered, . . .1003 

Lands reserved to individual Indians can 
only be conveyed with permission of the 
president; and permission once given can- 
not be revoked by his successor, so as to af- 
fect rights of third persons 520 

rsTJinsrcTioH. 

See, also, "Equity"; "Patents." 

In courts exercising equitable jurisdiction, 
injunctions are allowed by the judge in va- 
cation solely under the authority of a stat- 
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An injunction allowed by a district judge 
under Act Feb. 13, 1807, expires at the 
commencement of the term next succeed- 
ing its allowance .1001 

The judges of the supreme court have 
power to grant injunctions in vacation 
which do not expire with the vacation. .. .1001 

Enforcement of judgment confessed by in- 
dorser of note, under agreement with hold- 
er to proceed at once against solvent 
maker, enjoined where the holder delayed 
action, and the maker became insolvent. . . 1 

The enforcement of a judgment obtained 
on a note given as the purchase price of 
slaves cannot be enjoined on the ground 
that the slaves were unsound, where the 
debtor still retains possession 5 

Injunction granted to stay proceedings on 
a judgment at law obtained in a suit insti- 
tuted in the name of a person not interested, 
whose name was used only for the purpose 
of preventing a defense, which the defend- 
ant had against the real plaintiff in inter- 
est 1171, 1172 

rKTSOLVEirCY. 

A state insolvent law, which discharged 
tlie ' debt and the person of the insolvent, 
held unconstitutional as to the debt, but not 
as to the person 471 

The United States are not affected by dis- 
charges under state insolvent laws 471 

A discharge under a state insolvent law 
does not entitle a defendant, in the custody 
of the United States courts on mesne pro- 
cess, to be released on common bail 373 

INBTTRANCE, 

See, also, "Marine Insurance." 

Subsequent insurance in other companies, 
in contravention of the terms of a policy, 
will, if it so provides, avoid the same 157 
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Cfertain circumstances lidd to amount in 
law to a waiver of the condition respecting 
the amount allowed to be insured in other 
companies. < 15 ' 

Owner must disclose the fact that proper- 
ty insured has been sold under a mortgage.. 156 

False statements by the assured in the ap- 
plication respecting tiie existence of a mort- 
gage on the property insured held to avoid 
the policy ,••%••,; ^^^ 

Disclosure of facts relating to title tiela 
waived where company's agent knew the 
facts, and filled in blanks for illiterate as- 
sured ,....- ,.,....,. ...^ loo 

What acts and conduct on the part of the 
local agent who wrote the application and 
issued the policy will estop the company to 
set up the existence of a mortgage to defeat 
the action 157 

A notice of cancellation of a policy need 
not be formal. Mere conveyance by acts 
or words of knowledge of cancellation is 
sufficient • o94 

Insurance broker, who procured msur- 
ance, Md, under terms of policy, to be 
agent of insured to accept notice of cancel- ^^^ 
lation *891 

A premium note to an insurance com- 
pany, payable "at such times as the direct- 
ors 'may require," is rendered due and pay- 
able when the directors have properly re- 
quired the money to be paid 12o 

A premium note made payable to the in- 
surance comnany, "or the treasurer for the 
time being," is a goo^ note to the company. 125 

dircumstances of mere suspicion will not 
warrant the conclusion of fraud 157 

Fraudulent overvaluation in the prelim- 
inary proofs held to be a "fraud" ^'or at- 
tempt at fraud," within the terms of the 
policy, and to defeat recovery 157 

Prima facie case is made out by produc- 
tion of policy and proof of loss, delivery 
of preliminary proofs, and the value of the 
property destroyed , 157 

Where insured took his own life, the bur- 
den is on plaintiff to show that he was not 
conscious of the act It is immaterial that 
he was not capable of understanding its 
moral aspects 114 

USTTEEiEST. 

Interest may be given as damages for 
the nonpavment of money received bjr the 
defendant to the plaintiff's use after de- 
mand and refusal 952 

INTEBI^AL BEVENTJE. 

A railroad owned and managed by ^ a 
state, and whose profits form a part of its 
revenue, is not liable to taxation under 
Act June 30, 1864, amended March 3. 
1865 v;-.-vV ^^^ 

What are banking mstitutions withm Int. 
Rev. Act, § 110, providing a tax on de- 
posits " 2o8 

Though a deposit in a savings bank ex- 
ceed S2.000, that amount thereof is exempt. 
(Rev. St. § 3408.) *260 

An addition of 100 per cent is authorized 
for an untrue return, although the return 
is not willfully false. (Rev. St § 3176.). .*260 

The tax imposed by Bev. St § 3408 is a 
tax on the bank, and not on the depositor, 
and is not subject to the objection that it 
is not a uniform tax. (Const. U. S. art 
1, S 8.) *260 

Xinowledge that the ingress or egress 
oTer the premises was to or from a dis- 
tillery is necessary to subject it to forfei- 
ture for having suffered its use for ingress 
or egress to or from an illicit distillery. 

(Rev. St § 3281.) 1195 

IOfed.cas.— 77 
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The circuit court has power to enjoin 
threatened proceedings of a collector of 
internal revenue to collect a tax which is 
not authorized by act of congress 241 

JUDGMENT, 

See, also, "Bankruptcy." 
Operation and effect. 

The jurisdiction of every court is open 
to inquiry, and want of jurisdiction ren- 
ders the judgment unavailable for any 
purpose .• .102o 

Jurisdiction is presumed as to superior 
courts until the contrary appears. The 
jurisdiction of inferior courts must be af- 
firmatively shown by parties claiming ben- 
efits thereunder 1025 

The presumption in favor of the judg- 
ments of superior courts ceases when it 
appears that defendants were without their 
territorial limits, or that their proceedings 
were not in accordance with the course of 
the common law 1025 

The provisions of a statute authorizing 
a suit against a nonresident upon construct- 
ive service of summons by publication must 
be strictly pursued in order to sustain the 
judgment recovered 1025 

A 'judgment in a state court is conclu- 
sive in QY&xj other state, and extinguishes 
the original ground of action 1117 

A prior judgment between parties not 
nominally the same myst be alleged and 
proved to be between privies in interest, 
or it is no bar 1076, 1077 

A prior judgment of nonsuit between 
the same parties on the same subject must 
be alleged to have been on the merits or 
ttie point in controversy, in order to pre- 
vent another recovery .1076, 1077 

A prior judgment in favor of evicted 
grantee, in which he relied upon title un- 
der which he was evicted, lield conclusive, 
in a 5uit to quiet title, upon the witnesses 
who appeared for him...., 567 

A judgment of foreclosure will operate 
as a bar or estoppel only between the par- 
ties and their privies, and is inoperative 
as against prior purchasers from the mort- 
gagor, and their jjossession nnder it is not 
subversive of their right to redeem 795 

A judgment at law does not overreach a 
prior equity of a third person, bona fide 
acquired for a valuable consideration. . . . 236 

Kelief against; Opening: Vacating. 

Defendant can have no relief in equity 
against a judgment at law rendered against 
him on plaintiff's stipulation to discharge 
it on defendant's performance of impos- 
sible conditions 620 

JWKY. 

The legislature cannot make the right to 
a trial by jury, in a criminal case, depend- 
ent on giving a bond, with surety, for the 
payment of the penalty and costs 1135 

JUSTICES OF THE PEACE. 

Justices of the peace have no authority 
to bind out an orphan child while tlie or- 
phans' coiirt is in session 524 

Plaintiff cannot withdraw a part of his 
account so as to bring the balance within 
the jurisdiction of the justice, except by 
consent of defendant 1178 

An order made by a justice upon a mat- 
ter not within his jurisdiction is void.... 1135 

The justice has no jurisdiction where the 
law conferring jurisdiction, so far as it 
respects the process, is unconstitutional. .1135 
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LANDLORD AND TENANT. 
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In an action of covenant for rent the 

landlord cannot recover interest 379 

To such action defendant cannot plead 

that his lessor had not paid the ground 

rent according to his covenant 378 

The plea of no rent arrear admits the 

demise as laid in the avowry 11S4 

LIBEL AND SLA3JTDER. 

The words "crim. con." and "flagrante 
delicto" defined 311 

Amendment of answer allowed to per- 
mit denial of statements in complaint as 
to manner and amount of damages 750 

Other libelous articles in defendant news- 
paper are admissible to show reckless con- 
duet in publishing libels 311 

A verdict for ?3,875 against a newspaper 
having a large circulation, for libel in char- 
ging plaintiff with adultery, held not ex- 
cessive 311 



LIMITATION OF ACTIONS. 

Where a bond has run for the full term 
of the statute in the state where it was 
executed, and the parties continued to re- 
side, it is barred in another state 419 

Act June 11, 1864, which suspends the 
running of the statute of limitations dur- 
ing the Rebellion, is not itself a statute of 
limitation, and is not within the provisions 
of a state constitution (Tex. art. 12) de- 
claring statutes of limitation suspended.. .1045 

In order to remove the bar of the stat- 
ute, thex'e should either be an express prom- 
ise to pay, or an admission of the debt, in 
such terms as imply liability and willing- 
ness to pay 24S 

List of debts filed on application for ben- 
efit of insolvent law Jidd not an acknowl- 
edgment of the debt 248 

A payment of part of a debt by the ex- 
ecutor within the limitation does not take 
the case out of the statute as to heirs and 
devisees 419 

In Alexandria, D. C, the statute of lim- 
itations may be pleaded on setting aside 
the ofiiee judgment at the first term 1192 

LIS PENDENS. 

An order for examination in proceedings 
in aid of execution, without an order re- 
straining the disposal of property, does not 
operate as a lis pendens .1193 

MANDAMUS. 

The circuit court has power to issue a 
mandamus to a collector commanding him 
to gi-ant a clearance 355 

MAKINE INSITRANCE. 

If the contemplated trade be contrai-y to 
the laws of the country or the laws of na- 
tions, a policy upon the ship or cargo is 
void 1039 

If the contract be legal when made, and 
the performance is rendered illegal by a 
subsequent law, both parties are dis- 
charged from its obligations 1039 

The insurer on advances is liable only to 
the extent that the res as security is im- 
paired by the peril insured against. 
There is no contribution for general aver- 
age 262 

A clause giving to each party the right 
to act in recovering, saving, and preserv- 



Page 
ing the property applies only to its relief 
from present peril, and the temporary 
care of the property 495- 

A warranty in a policy of insurance that 
the ship shall not load more than her reg- 
istered tonnage, means that cargo shall not 
be carried beyond that amount. 1051 

Necessary and proper dunnage is no part 
of the loading within this warranty, though 
it is carried on freight *10ol 

A reasonable stop at Santos to avoid 
enemy's cruisers on a voyage from G-uada- 
loupe to France on the Atlantic Jield ex- 
cusable 891 

A waiver of a deviation, made upon a 
misstatement of fact, is unavailing 47t> 

The taking possession and repairing a 
vessel by the insurer after an abandon- 
ment amounts to an acceptance of tlie 
abandonment 49.> 

The invoice of the cargo is uniformly ad- 
mitted as prima facie evidence of its value. 935 

Bill of lading and invoice may be giv- 
en in evidence, though made out after 
usual and regular time, where delay is 
satisfactorily explained 935- 

MARITIME LIENS. 

See, also, '•iVdmiralty"; "Atfreightment"; 
"Shipping," etc. 

Zfatnre and grounds. 

There is no lien for supplies procured 
from another state by a vessel lying in 
her home port .'. 920- 

Supplies and materials furnished in a 
home port give a maritime lien, enforce- 
able in admiralty under rule 12 372 

By the general maritime law, the pres- 
ence of the owner does not preclude giv- _ 
ing credit to the vessel 2'2t 

It is a question of fact whether credit 
is ^iven to a vessel or her owners. The 
equitable ownership does not always deter- 
mine the question of credit 22T 

A lien for supplies or repairs upon a ves- 
sel under mortgage, and in possession of 
the mortgagor, is valid, and will be en- 
forced after the possession is transferred 
to the mortgagee by decree in a suit in ad- 
miralty for possession 964 

A stevedore has a lien upon a foreign 
vessel for his services, rendered at the re- 
quest of the master in a case in which the 
vessel is to stow the cargo 227 

Priority and enforcement. 

Salvage claims are paramount to that of 
tlie holder of a bottomry and respondentia 
bond 446 

The lien for cargo sold for necessaries of 
the vessel held prior to that for materials 
previously furnished 98G 

The first action by which the property is 
seized is entitled to hold it as against all 
other claims of no higher character 477 

In the distribution of proceeds after the 
sale of a vessel in admiralty, parties hav- 
ing liens under state laws are entitled 
to payment in preference to the owner... 899 

A sale under a judgment in a proceeding 
in rem under the Ohio law for supplies 
and repairs will pass an unincumbered 
title to the purchaser. (Reversing 480.) . . 477 

A mortgage recorded under Act July 29, 
1850, prior in point of time, takes prefer- 
ence to liens of material men under state 
laws 899 

Master not allowed, as against other lien- 
ors, to enforce his mortgage by stripping 
the vessel and selling the sails 222 

"Waiver; discharge; extingnislinient. 

A lien for supplies to a foreign vessel 
must, as against bona fide purchasers, be 
enforced with due diligence. Generally it 
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must be soon after the termination of the 
first voyage .• • lo" 

An assignment of the claim is not a waiv- 
er of the lien J-oO 

Where the seaman obtains a common- 
law judgment, which he sells, no libel can 
be maintained thereupon, either by himself 
or for the benefit of the assignee »± 

A sale of a vessel by a sheriff, on execu- 
tion for debt under a state law, does not 
divest paramount liens in admiralty 1^7 

Iiiens under state laws. 

Certificate for lien under Laws Mass. 
18C3o, c. 231, must contain the given as 
well as the surname of the lien claimant. . 8S3 

A ship whose legal owner is foreign, and 
whose flag Is foreign, is a foreign ship, so 
far as material men are concerned, though 
the equitable owner lives in the state 22* 

Such a ship is not within the Massachu- 
setts statute, requiring a record to be made 
of claims for supplies and repairs to vessels Z£l 

MASTER AND SERVANT. 

"Where the original construction and plan 
of a railroad structure is not faulty, and 
it is regularly inspected by competent men, 
the company is not liable to an employe for 
an injury received from a defect of which 
it had no notice 5d7 

MORTGAGES. 

Foreclosure of right of redemption \>y 
taking possession under Act Me. Feb, 5, 
1821 79o 

Sufficiency of entry by mortgagee to fore- 
close mortgage under St. Mass. 1788, c. 
22; Id. 1798, c. 77 803 

A mortgagee of a satisfied mortgage can- 
not maintain an action at law to recover 
possession, against the mortgagor, or per- 
sons claiming under him, by the law of 
Maine 1021 

A mortgagee is not permitted in a court 
of equity to set up an adverse possession, 
except for 20 years, to bar the right to re- 
deem of his mortgagor, or of purchasers 
under him • 795 

Act Me. Feb. 5, 1821, requiring tender 
of money due on a mortgage does not ap- 
ply in a suit in the federal court 795 

Quaere, if the purchasers of an equity 
of redemption can take the objection that 
the mortgage was upon a usurious consid- 
eration, or, as plaintiffs, can have any re- 
lief in equity, without offering to pay the 
amount due 795 

Where the answer to a bill to redeem 
asserts a mortgage title in the whole of 
lie premises, it is not competent for de- 
fendants to set up a different title, as for 
a moiety, before the master 807 

The surplus rents and profits, after the 
satisfaction of the mortgage debt, may be 
assigned as a chose in action, and the as- 
signee maintain a suit in equity for an 
account 807 

The rents and profits are incidents de 
jure to the ownership of the equity of re- 
demption . ...^ 807 

A second mortgagee, after the satisfac- 
tion of the first mortgage, may claim from 
the first mortgagee, after notice, rents and 
profits not accounted for to the mortgagor. 807 

A mortgagee will not be allowed to get 
any advantage out of the mortgage fund 
beyond principal and interest 807 

If the amount of rents and profits re- 
ceived by a mortgagee in possession can- 
not" be ascertained, resort may be had to a 
fair occupation rent 807 

No allowance is made for expenditures 
on mortgaged premises by a mortgagee in 
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possession if their value is not enhanced 

thereby S0< 

A mortgagee in possession, receiving and 
retaining rents after the debt is satisfied, 
is liable for interest if he did not act im- 
der a mistake 807 

MinsnCIPAIi CORPORATIONS. 

See, also, "Railroad Companies." 

A municipal corporation has no implied 
power to issue negotiable bonds in i>ayment 
of a debt which.it is authorized to con- 
tract 1099 

The power of a municipal corporation to 
borrow money and to issue negotiable se- 
curities therefor depends upon its charter, 
and the legislation applicable thereto 96 

It has no incidental or inherent au- 
thority under the usual grants of mu- 
nicipal powers as a means of discharging 
its ordinary municipal functions 96 

Bonds to borrow money to erect and re- 
pair wharves and to open streets, issued 
under the general grants of municipal pow- 
er in a charter, lidA not binding 96 

Where bonds of a city are issued with- 
out authority for money borrowed and 
actually received by the city, the remedy 
against the city is not by an action on the 
bonds, but to recover the money 96 

In an action on negotiable municipal 
bonds the federal court refused to declare 
the state statute under which they were 
issued to be in conflict with the state con- 
stitution 366 

A bona fide holder of negotiable munici- 
pal bonds issued under express and unre- 
stricted authority may recover thereon, 
although made payable at an earlier date 
than directed in tJie ordinance relating to 
the mode of executing them 366 

The city of Chicago has not the right to 
contract for lighting the streets and public 
buildings for a term of years 49 

If the other contracting party has gone to 
great expense in pursuance of such a con- 
tract, a strong equity may arise in his fa- 
vor 49 

Where the contract is to run for years, 
the authority to make it should be dear. . 49 

A city whicli has assumed to remove ob- 
structions from a river, which it is under 
no obligations to remove, is not liable for 
subsequent damages caused by such ob- 
structions, where it abandons the work 
without having changed the status of the 
obstructions 604 

Right of corporation of Georgetown, D. 
C to sell real estate for taxes 231 

The corporation of Georgetown, D. C, 
has power to rent fish wharves 234 

An auctioneer's' bond given to the cor- 
poration of Georgetown, D. C, by its cor- 
porate name, lidd void 231 

The license must be under the corporate 
seal • •«• 231 

NAME. 

Where two names have the same orig- 
inal derivation, or where one is an ab- 
breviation or corruption of the other, but 
both are taken promiscuously, and accord- 
ing to common use, to be the same, though 
differing in sound, the use of one for the 
other is not a material misnomer 798 

If the name be wholly mistaken, and re- 
pugnant to truth, the misnomer is fatal. .* 798 

3SrE EXEAT. 

A judge of the district court of the Unit- 
ed States has no authority to issue writs of 
ne exeat ••• 263 
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A demand, to be a foundation for a writ 
of ne eseat, must be an equitable debt or 
pecuniary claim, and be certain or capable 

of being reduced to certainty 945 

The aflfidavit upon which this writ will 
issue should be positive to a debt, or to 
the belief of the plaintifE that a certain bal- 
ance of account was due 263 

PlaintifE was permitted to amend his affi- 
davit 263 

lOJUTBAIiITT LAWS. 

A sale by a belligerent of a war ship to 
a neutral in a neutral port is invalid by 
the law of nations 23& 

A war ship of a belligerent, sold in a 
neutral port to a neutral, who had full no- 
tice of its character, but bought it in good 
faith for the merchant service, is subject 
to capture on the high seas, and condemna- 
tion as a prize 23SJ 

WBTW TEIAL. 

New trial granted defendant only on con- 
dition of allowing amendment of declara- 
tion to save a nonsuit 252 

The effect of an equal division of opin- 
ion in the court on a motion for a new 
trial ..o.. 505 

irOTARIES. 

Where a notary public, in signing a jurat, 
appended to his name the words "notary 
public," and affixed a seal bearing his name 
and the words "notary public," held a suf- 
ficient compliance with Act Sent. 16, 1850. . 696 

OFFICE A3^T> OFFICBH. 

A magistrate is a person intrusted with 
power as a public civil officer 795 

PARDOH. 

A prisoner confined under a legal sen- 
tence can voluntarily accept a conditional 
pardon 1057 I 

PARTIES. 

The general doctrine of courts of eguity 
in relation to parties out of the jurisdic- 
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All the creditors must be made parties to 
a bill for an account to fis the amount of 
a trust fund for creditors. Without them, 
the court cannot distribute parts of the 
fund to those who are entitled to them in 
severalty 1154 

PARTHBRSHIP. 

A partnership does not exist from an 
agreement to form one in the future 761 

An advance of money by one to, another 
in contemplation of their becoming copart- 
ners at a future time does not work a co- 
partnership 761 

The conduct of parties alleged to be part- 
ners is competent evidence to show the co- 
partnership 761 

Conduct to estop one from denying lia- 
bility as a partner must have been so open 
and notorious that all the creditors believed 
him to be a partner in the firm, and were 
thereby induced to become its creditors. . . 761 

A purchaser under an execution against 
one partner becomes a tenant in common 
with the other partners in an undivided 
share of the land purchased, subject to all 
the rights of the other partners and the 
partnership creditors 413 
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A bona fide transfer of an interest in a 
partnership may be made without writings 
or vouchers 1054 

After competent evidence has been given 
to prove a partnership, the declarations of 
one are admissible to prove that the debt is 
a partnership debt 48 

A tort of one partner will not bind the 
firm if not authorized or adopted by the 
firm, or within its proper scope and busi- 
ness 932 

A usurious loan and conveyance is not 
within the proper scope and business of 
the partnership, so as to make the ignorant 
partner liable, in an action of tort, for the 
violation of law by his copartner. 932 

All the partners, or their representatives, 
are indispensable parties to a bill filed to 
procure a dissolution of the copartnership 
and an account 1025 

Invalidity of a decree in such case 
against a partner not properly brought into 
court 1025 

One partner cannot maintain an action 
at law against the other partner upon a 
partnership transaction, unless for a bal- 
ance struck, with a promise to pay 558 



PATENTS. 

Patentability. 

The degree of superiority of result ob- 
tained, or efficiency or economy, by the 
substituted material, may be such as to 
amount to a difference in kind 754 

Changes made in the construction and 
operation of an old machine, so as to adapt 
it to a new and valuable use, not known 
before, are patentable 841 

A prior patent, containing merely a 
statement that a certain result may be ac- 
complished, will not anticipate a patent for 
a mechanism by which such result is pro- 
duced 921 

The court will not declare a patent in- 
valid, as anticipated, unless the alleged 
earlier invention was embodied in distinct 
form, and carried into operation as a com- 
plete thing, and was not merely an unper- 
fected or abandoned experiment 841 

A rude machine, constructed for the pur- 
pose of experiment, and subsequently bro- 
ken up, deserted, and abandoned, will not 
defeat a patent 841 

Wbo may obtain patent. 

A patent is valid although the invention 
may have been in use for years anterior 
to the patent, if the patentee was the orig- 
inal inventor. (Act 1793.) 700 

He who reduces speculation to practice, 
whose experiments result in discovery, and 
who then afterwards first puts the public 
into practical and useful possession of the 
compound, art, machine, or product, is en- 
titled to the patent, though he did not first 
conceive the practicability or existence of 
the thing .678 

Joint invention is the result of mutual 
contributions of the parties 841 

To overthrow the presumption of joint 
invention raised by the filing of a joint ap- 
plication upon a joint oath, the evidence 
must be clear and imequivocal 841 

Prior description, or foreign patent. 
A British provisional specification of 
prior date will not invalidate a patent un- 
less sufficiently full to enable a person 
skilled in the art to construct or practice 
the invention 533 

Abandonment: Ziacbes. 

The publication of an invention on dis- 
covery by a defective specification is not 
an abandonment 677 
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The sale of a pgculiar manufacture, 
which does not disclose the process, is not 
an abandonment of the discovery 677 

What sufficient ladies, either before or 
after application, to show an abandonment. 6S9 

A delay of not Quite two years from the 
date of perfecting a design before applying 
for a patent is not such laches as will de- 
feat the inventor's right, when he has not 
used or sold the invention for profit, or se- 
creted it. 294 

. Invention held not abandoned by eight 
years' delay in making a new application 
after an improper rejection, where the pat- 
entee pressed his claim in the meantime as 
his means afforded 743, 743, 754 

Application and issue. 

In an application for a design for sew- 
ing machines in the shape or configuration 
of the letter G, it was not necessary to de- 
scribe the worlvin^ machinery of the sew- 
ing machine, which was already well 
known 294 

A new product or article of manufac- 
ture, and the process by which the same is 
produced, may be the proper subjects of 

separate patents 712 

, The title of the patent ought not to be 
repugnant to the specification 664 

A patent for an entire machine is valid, 
although the invention consists only of an 
improvement, but the monopoly will be lim- 
ited to the improvement. (Act 1793.) 700 

A patent for a design must be for the 
means of producing a certain result or ap- 
pearance, and not for the result or appear- 
ance itself *827 

A patent may be valid in part and void 
in part where lie patentee has not fraudu- 
lently claimed more than he was entitled to. 712 

If the patented machine can be made 
from the specifications and drawings with- 
out the model, the patent is not defective. 985 

Defects in the specifications, in order to 
render the patent void, must be the result 
of fraudulent or intentional concealment 
.by the patentee 985 

A material defect in the specification will 
not invalidate the patent, unless the pat- 
entee intended, by concealment of parts of 
the machine, to deceive; and, where prac- 
tical mechanics are enabled to supply any 
omissions in the specification, sudi an in- 
tention will not be presumed .1015 

Tlie patent for a new and improved pro- 
cess for tlie cheaper and better construction 
of a product or manufacture before known 
in commerce grants nothing but the ex- 
clusive right to use the particular process. 
Otherwise where the product itself is new. 664 

A patent cannot, in a collateral proceed- 
ing, be impeached for fraud in procuring it. 130 

The presumptions of the law are in favor 
of the patent and the utility of the inven- 
tion 160 

The grant of a patent is grima facie evi- 
dence that the proofs required by law to 
be made have been regularly made, though 
the patent contains no recitals to that ef- 
fect 130 

A disuse after the patent is granted is 
not an abandonment of the rights of the 

patentee 1015 

Form of bill and proceedings in a suit in 
equity for the grant of a patent under Act 
July 8, 1870, § 52 1069 

Extent of claim. 

The specification and claims should be 
liberally construed to cover the actual in- 
vention ; 631, 664 

Claims containing words referring back 
to the specification must be construed in 
the light of the explanations contained in 
the specification ,,. Stl 
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Neither ihe correspondence between the 
commissioner of patents and the applicant, 
nor the proceedings in the patent office 
pending an application, are admissible to 
enlarge, diminish, or vary the language of 
the claim 735 

The words, "by means substantially as 
described and for the purposes set forth," 
construed 841 

A patent "for an improvement in the 
art of making nails, by means of a machine 
which cuts and heads the nail at one op- 
eration,*' is for a machine as described. . . .1015 

A patentee is not bound by the qualities 
imparted to the article in his description, 
but by the qualities of the article as de- 
rived from the product of the process or 
compound patented 708 

Interference. 

Two patents interfere, within the mean- 
ing of Act 1836, § 16, only when they 
claim, in whole or in part, the same inven- 
tion 539 

Failure to give notice of taking of dep- 
ositions in interference proceedings is 
waived by appearance 294 



Appeals from, commissioners' decisions. 

The right of appeal is lost where the 
reasons are not filed williin the time fixed 
by the commissioner, notwithstanding the 
pendency of a motion for rehearing 1176 

On appeal in an interference case the 
burden is on appellant to prove that he is 
the prior inventor 39 

The declarations and conversations of a 
person made at the time of exhibiting and 
explaining his invention are a part of the 
res gestae, and admissible to prove priority 
of invention 297 

Admissions made by a person in an offer 
of compromise, voluntarily made without 
any pending negotiation, and without stat- 
ing it to be without prejudice, are admissi- 
ble against Mm 29? 

Conversations and declarations of a party 
in the statement of an invention will be 
deemed an assertion of his right at that 
time, as an inventor, to the extent only of 
■the facts and details which he then makes 
known 39 

Reissue: disclaimer. 

A^ reissue is not authorized unless the 
original patent is inoperative or invalid 
from a defective or insufficient specifica- 
tion, or the claim of the patentee exceeds 
his right. (Act 1870, § 53.) 280 

The commissioner, on the application for 
a reissue, cannot look beyond the patents 
as 'originally granted, with the specifica- 
tions, diagrams, models, etc., filed or de- 
posited to ascertain the invention. (Act 
1836.) 280 

If the patent does not relate to a ma- 
chine, the only modification that can be 
made is to make the daim and specifica- 
tion correspond 280 

While enlargement by the use of new in- 
strumentalities is forbidden in a reissue, 
restriction by the disuse of some of the old 
is allowable 855 

Where the patent is for a process, re- 
issues for a compound are invalid 280 

A reissue of a patent for an improve- 
ment in the manufacture of hard rubber 
held void as including other vulcanizable 
gums than Indian rubber 712 

A patent may be reissued in several 
parts. (Act March 3, 1837, § 5.) 712 

If a patent is reissued in divisional parts, 
each division must be for some distinct 
and separate part of that invention 280 

An original patent for a process held 
properly reissued in two patents, one for a 
process and the other for the product. .... 729 
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A second reissne on surrender of the first 
must be limited to the invention embraced 

in the first reissue • • "SO 

The reissue of an extended patent will 
be for the full term of the extension, re- 

gardless of the grant 318 

The decision of the commissioner of pat- 
ents must be regarded as conclusive in all 
collateral proceedings ..•• 712 

Duration: £!xtciisioji.: Renewal. 

Letters patents granted prior to Act July 8, 
1870, limiting domestic patents to the term 
of a foreign patent, are not affected there- 
by 533 

The provision that "notice of the day set 
for the hearing of the case shall be pub- 
lished, as now required by law, for at 
least sixty days," lieU to be satisfied by a 
publication for three successive weeks com- 
mencing sixty days before the hearing 130 

The commissioner obtains jurisdiction 
by the filing of the petition, and it is his 
duty to cause a proper notice to be pub- 
lished 130 

A renewal to a person as administrator 
is conclusive on the courts, in the trial of 
the validity of snch renewal, that such per- 
son was administrator. o46 

Use of the invention by the infringer be- 
fore the renewal is no justification of an 
infringement thereafter 6i7 

After an extension of a patent under Act 
July 4, 1836, § 18, the original patent be- 
comes virtually a patent for the term of 21 
years 318 

A law extending a patent is binding on 
the courts until repealed, though alleged to 
have been procured by fraud and misrepre- 
sentation 317 

An equitable interest in the applicant is 
sufficient to sustain an extension loO 

A stipulation that the applicant should 
be interested to the extent of one-half the 
proceeds from sales or uses of the patent- 
ed invention is sufficient .• • 1^0 

A conveyance made before a grant of 
extension becomes operative upon the right 
as soon as the extension has been granted. IdU 

The fact that a person was an assignee 
under the ori^nal term of letters patent 
furnishes no presumption that he is inter- 
ested in the extended term • oyo 

The assignee of a patent has no interest 
in an extension by act of congress unless 
so expressly agreed •;*•■:• ^-^^ 

Where the act contains no reservations in 
their favor, they cannot continue to use 
their patented machines oxi 

Assignmesit. 

An assignment of an interest in a patent, 
reserving to the grantor the whole and sole 
power of disposal, conveys no legal title, but 
the assignee is only a cestui trust, to the 
extent of his interest, in the profits oii 

A grant by a patentee of the exclusive 
right under his patent, for the unexpired 
terms of all "patents or renewals of pat- 
ents owned by him, or in which he may 
have an interest, issued or to be issued, 
carries the right to extensions of such pat- 
ents, including extensions of patents issued 
to him t „•',*' 

Words "to be held to the full end of the 
term for which said letters patent are or 
may be granted," when used in the haben- 
dum of the deed, considered 130, 135 

An assignment of an interest in a patent, 
made by a receiver, appointed by a state 
court, of tie property of the owner of the 
patent, conveys no title to the assignee, be- 
cause the assignment is not a written in- 
strument signed by the owner of the pat- 
ent " ' 2 
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The right, franchise, or -monopoly granted 
by a patent, is by the statute made divisible 
in the category of its locality only 664 

An assignment of an invention before the 
issuing of a patent is valid under Act March 
3, 1837, § 6, though made after an appeal 
from the commissionex*'s decision rejecting 
the application HO 

The assignee may file a bill to annul the 
patent issued to another, and to have one 
granted to himself. (Act July 4, 1836, § 
16; Act Mai-eh 3, 1839, § 10.) 110 

It is not necessary that the assignment 
should be recorded in the patent office be- 
fore the filing of the bill. It is enough if 
it lie recorded at any time before the issu- 
ing of the patent 110 

There can be no assignment of an interest 
in an extension before its grant 314 

A bona fide purchaser for valuable consid- 
eration without notice takes a good title as 
against a person holding a contract for an 
interest made before the gi-ant .••••; ^1'* 

The assignment of an exclusive territorial 
right must be in writing, and recorded with- 
in three months, to defeat the title of a sub- 
sequent purchaser without notice and for a 
valuable consideration. (Act July 4, 1836, 
§ 11.) 314 

Within the three months an unrecorded 
prior assignment in writing will prevail. .. 314 

Rights of parties determined iu the case 
of conflicting assignments of rights in an ex- 
tended patent where one party failed to ful- 
fill his agreement 307 

An assignment of a right of action under 
a patent need not be recorded 129 

The commissioner's certificate that the an- 
nexed "is a true copy," annexed to various 
assignments of a patent, attached so as to 
constitute one document, applies to all of 
such assignments .••... 646 

Iiicenses. 

The purchaser of the right to make, use, 
and vend the invention in a particular place 
buys a portion of the franchise which the 
patent confers • 638 

The grantee from a licensee must pay the 
license fees stipulated in the license from 
tie patentee 674 

But he will not be enjoined from acting 
under the license because of failure of his 
grantor to pay license fees accrued before 
lie conveyance, nor is he liable therefor — 674 

The impairment of profits of a licensee by 
the use of the invention by others, though 
unlawful, is a good defense to a suit for li- 
cense fees, where it was stipulated that the 
fees should cease if the licensee's profits 
were impaired by use by others 678 

If a patented machine is torn down, and 
afterwards rebuilt, and in the rebuilding 
changed so as to lose its identity and be- 
come substantially a new construction, its 
owner will not be authorized to use it un- 
der a license limited to the original machine Sll 

Sale of patented maclxine or product. 

On the sale and unconditional delivery 
of a patented article it passes outside of the 
monopoly of the patent 638 

On the sale, by the patentee of a process 
and product, of the patented article, the 
purchaser may use the materials of whicli 
it is composed for the manufacture of any 
articles not themselves protected by a pat- 
ent ' ^S 

And this is the case although the pat- 
ented article was bought of the patentee's 
licensee, who was restricted by the license 
to a use of the patented product different 
from that to which it was devoted by the 
purchaser ,.,.,.. 638 

The sale or use of the product of a pat- 
ented machine is no violation of the ex- 
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<dusive right to use, construct, or sell the 

machiiie itself "^ 

The product and the process being boui 
new and patentable, the patentee may pro- 
hibit the sale or use of the composition, un- 
less when purchased from persons licensed 
by him to use the process and vend the 
product • oG4 

Infringement— "What constitutes. 

Proper tests for determining infringe- 
ment of a patent for a design 827 

A simple, economical invention is not an- 
ticipated by a complex and expensive one. 839 

The invention of an improvement gives 
no right to use the original machine. .1015, 1019 

It is not material that the original ma- 
chine was so inferior to other machines 
used for the same purpose as to have no in- 
trinsic value 1019 

Where two machines are substantially 
the sanie, and operate in the same manner 
to produce the same kind of result, they 
must be, in principle, the same .1013 

A patent for a combination is not in- 
fringed unless defendant uses, constructs, 
and operates it in substantially the same 
way as under the patent. To change the 
form and obtain a new manner of operat- 
ing, or to obtain a new and useful result, is 
subject to a patent 826 

A patent for a dental plate Md infringed 
by replacing parts by new i>arts made of 
the materials and in the mode described 
in the patent 740 

A patent for vulcanized rubber is not in- 
fringed by the use of a substance which 
is rendered plastic, and not hardened by 
heat ^ 735 

A dental plate made of celluloid held not 
an infringement of a patent for a vulcanite 
plate 733; contra, 7-10 

Facts held not to constitute a dedication 
of a patented product to a patented use. . . 646 

W3io lialile. 

The managing directors of a manufactur- 
ing corporation, under whose direction it 
manufactures and sells infringing articles, 
and its selling agents, are responsible for 
such infringement, and will be restrained 
by injunction 711 

A person who used a driven well for 
household or 'other purposes on his prop- 
erty held liable to an injunction and ac- 
•counting. Otherwise as to one who board- 
ed with his mother, and contributed to the 
expenses of the family 1109 

An admission that a third person had a 
right to grant a license will estop the own- 
•ers from prosecuting those who relied there- 
on 130 

— Hemedy generally. 

The fact that there is a remedy at law 
will not prevent relief in equity under Act 
July 4, 1836, § 17 696 

— — PreKminary injunction. 

The only question arising on the applica- 
tion is whether complainant presents an. 
oindebatable case. • 6S9 

The court will not decide the question of 
infringement summarily, where it admits 
of doubt, or the facts are in dispute. Other- 
wise where the solution depends only upon 
the construction of the patent , 664 

Possession of suflSdent duration and ex- 
■clusiveness may be a suflicient foundation 
without a trial at law 664 

Not granted where complainant's assignor ' 
had never done anything with the patent 
in the state, and defendants bought their 
■machines in good faith 135 

Not granted where defendant is acting 
-under letters patent which cover his process 
•or machine 684 
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Not granted where defendant shows a be- 
lief that he has a just defense, and is not 
a wiilful pirate of the plaintifE's invention. 684 

Denied where it appears that the infrin- 
ging articles were manufactured and sold 
in another district, in which defendant re- 
sided 673 

• Granted, as of course, where the validity 
of complainant's patent has been estab- 
lished by protracted and expensive litiga- 
tion, and the proof of infringement is clear, 

309, 329, 1107 

Validity of patent -Will be considered as 
prima facie established by prior adjudica- 
tion in another court in which it was fully 
contested and sustained 692 

Abandonment of defense will not detract 
from the force or effect of a verdict or judg- 
ment at law where plaintiff made a plain 
case 064 

Whether acquiescence can be inferred 
from failure to bring suit against defend- 
ant during the pendency of other suits 
against other parties, considered ......... 1107 

The bill need not contain a special prayer 
for an interlocutory injunction 707 

Allegations in the aflidavits in answer to 
the motion may be rebutted by proper testi- 
mony 707 

^-^ Defenses. 

Want of utility may be a good reason for 
not issuing a patent, but is no cause for 
avoiding it 1015, 1019 

Where the defense is that the patentee is 
not the first inventor, the answer in equity- 
must allege the names and places of resi- 
dence of those relied on to prove the fact. . 925 

The defense that the specification did not 
set forth the invention in full, clear, and 
exact terms must be made by the answer, 
to be available, where the record shows 
that application was made to the court to 
amend in that particular 712 

Proof of fraud in obtaining an extension 
will not avail respondents, shown to have 
consented to the acts complained of 712 

The bill need not aver that the patentee 
had marked the articles made or vended 
under the patent as required by Act IMarch 
2, 1861, § 13 629 

To prevent the recovery of damages it 
must appear, either from the bill or in the 
proofs, that the patentee has made or vend- 
ed the articles under tlie patent 629 

After defendant shows failure of the pat- 
entee to mark the articles, plaintiff has the 
burden of showing that defendant con- 
tinued to make and vend the articles after 
notice of infringement 629 

The failure to mark patented articles 
does not affect the right to an injunction. 
It only takes away tlie right to damages. . 620 
— Procedure. 

The executor to whom the patent was 
issued, though not the sole executor named 
in the inventor's will, may maintain suit 
thereon 712 

An action at law may properly be brought 
in the name of the patentee, in behalf of 
his licensee, who is damaged bv the in- 
fringement. (Act July 4, 1836, § 14.) 699 

Eeplication in an action so brought', 
where defendant sets up a release from the 
patentee 699 

A mere licensee, or a party interested as 
cestui que trust in the profits of the patent, 
need not be made a party to the suit for 
an infringement 677 

The party who is immediately injured by 
the infringement,^ and who is equitably en- 
titled to the fruits of the recovery, may 
be joined with the owner of the legal 
title 629, 664 

The bill may be properly verified by the 
equitable owner of the patent. 629 
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Where the suit is brought in fhe name of 
the holder of the legal title for the benefit 
of an exclusive licensee^ it will not be dis- 
continued without the latter's consent, but 
the court may compel him to give security 
for costs.. 642 

A bill for the infringement of two patents 
owned by plaintiff by one article manu- 
factured by defendant is not bad for multi- 
fariousness 385 

. The fact that the assignment of one of 
the patents embraces other ten-itory. than 
that in question does not make the bill bad 385 

Plaintiff must allege all the facts to show 
title 1019 

The description of the machine as stated 
in the specification need not be set out 
where the declaration describes plaintiff's 
improvement in the words of the patent. .1019 

The issue tendered by respondent must 
be clear and unconditional 925 

An amendment in a suit by a patentee by 
adding an exclusive licensee as plaintiff not 
allowed 648 

A plea by a single defendant, alleging 
that the sales of the infringing articles were 
made by himself and another, held bad in 
not alleging that such other person was 
living, and within the jurisdiction of the 
court 725 

The court will not send the case to a jury 
where, after a hearing on full proofs, it is 
well satisfied of the originality of the in- 
vention-, the regularity of the patent, and 
of the fact of infringement 67S 

"Where the patent is sustained, and in- 
fringement found, but only nominal dam- 
ages are given on a reference, plaintiff is 
entitled to costs, except of the reference, 
report, exceptions, and hearing thereon. .40, 45 

— — Evidence. 

Proof of title derived from an adminis- 
trator 129 

Letters patent are prima facie evidence 
that the patentee was the first inventor, 
as against a subsequent patentee 735 

A consent by defendant to a judgment 
on making a settlement hy taking a license 
under the patent held an admission of the 
validity of the patent 677 

Testimony of prior use and printed publi- 
cations, of which no notice was given in 
thf* answer, can be considered only to show 
the state of the art 160 

If it should appear that such testimony 
clearly established the invalidity of the pat- 
ent, the court might grant the respondent 
leave to amend 160 

Proof of mere finding of infringing ma- 
chines in defendant's possession will sup- 
port a finding for plaintiff where the an- 
swer does not explicitly deny infringement. 129 

The court ought to be fully convinced, by 
a clear preponderance of evidence, before 
declaring a patent void on the ground of 
prior knowledge and use ..,.»... 130 

■ tiecvee, and its effect. 

A cessation to use the infringing article 
is no bar to an injunction and account. . . . 631 

In a suit for infringement against a per- 
son who had bought his infringing machine 
from one against whom complainant had 
obtained a decree for profits and damages, 
held that injunction would not issue on de- 
fendant's giving security to pay any de- 
cree rendered against him 348 

Payment of the prior decree will vest the 
right to further use in defendant, 348 

— — Acoonnting: Damages. 

The court can decree an account of prof- 
its in a suit in equity, brought after the 
patent has expired, notwithstanding an in- 
junction cannot be granted, and the bill is 
not one for a discovery 772 
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In an action at law the question of dam- 
ages is exclusively for the jury. Plaintiffs 
are entitled to actual damages 985 

The jury must find the actual damages 
sustained by the plaintiff, which the court 
will treble 1015 

In order to find actual damages, the jury 
must find, in tlie evidence, the facts or 
data from which such actual damages are 
to be deduced 642 

The uniform license fee fixed by the pat- 
entee will (Constitute the actual damage of 
the patentee 642 

Method of measuring damages where 
there is no fixed and uniform license fee. . . 6i2 

Keport of master set aside on the ground 
that what he had reported as an estab- 
lished license fee was not shown to have 
been such 1175 

It is no answer to a claim of damages 
that defendant made no profits by his in- 
fringement 749 

AVhere plaintiff retains a close monopoly 
of his invention, damages are computed by 
investigating defendant's profits: but where 
he grants licenses the uniform rate of fee 
will control 749 

The measure "of damages for infringe- 
ment of a patent for an improvement are 
the profits arising from the improvement, 
not the profits arising from the entire ma- 
cliJne 879, *8S2, S30 

Ihe patentee must give evidence tending 
to apportion the defendant's profits and the 
patentee's damages between the patented 
and unpatented features of the article sold, 
or show that its entire marketable value 
was due to the patented feature 

..,. 40. 45, 879, *SS3 

Where plaintiff fails to show the profits 
arismg from the use or sale of the improve- 
ttient, nominal damages onlv can be recov- 
ered 879, *8S2 

Where plamtiff fails to give such evi- 
dence, he will not he allowed, after a find- 
ing of nominal damages, to put in other 
evidence 40 

It is not the province of the master or 
the court to suggest the proper line of proof 
to adopt 45 

Profits or losses from the use of the 
structure as a whole cannot be considered. 930 

A loss made on infringing mechanisms^ 
not counted on in the bill, cannot be con- 
sidered » 930 

The question of profits is not .'•ffeeted by 
the fact that defendant made the infrin- 
ging contrivance cheaper than he could make 
the contrivance in the exact form and 
shape described in the patent 930 

Defendant must account for the profits 
on repairs sold upon infringing mechanisms 
previously made and sold by him 930 

The amount paid by defendant in satis- 
faction of complainant's rights against pur- 
chasers from defendant is not a legitimate 
-"harge against the manufacture, and can- 
not be deducted in accounting for profits. . 930 

Expenses of commencing and closing out 
the business are not properly chargeable to 
the patent 642 

triolation of injnnction. 

Injunction against infringement of pat- 
ents held to be violated by fitting up ma- 
chinery for another, and keeping it in run- 
ning order, in a factory known to be manu- 
facturing the infringing articles 703 

After imprisonment for 50 days, defend- 
ant, without means of paying fine, was re- 
leased on his own recognizance 705 

Various particular inveutions and pat- 
ents. 

Bungs. No. 87,163, for improved method 
of rendering wooden bungs impervious to 
liquids and gases, held valid 160 
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Carburetter. No- 93,26$, for improved 
apparatus for carbureting air, held valid 

and infringed 350; contra, 3o2 

Dental plate. No. 43,009 (reissued No. 
1,904), for improvement in artificial gums 
and palates, 7ieW valid and infringed...... 

Design for handles of table spoons and 
forks. Patent to Gorham and otliers, «eW 
not infringed -cv ' "^ • °~' 

Explosive compounds. Reissues Nos, 4,- 
819. 4,819, Md to be invalid as for com- 
pounds where the original patent was for 
a process » • -^0 

Furnaces. No. 45,803, for improved . 
method of desulphurizing and oxydizing 
metallic ores, Md to interfere with No. 
41,897, for improvement in stoves 539 

Harvester. No. 74,342, for improvement, 
held valid and infringed 921 

Horse powers. Reissue No. 1,322, for im- 
provement, lield not infringed 1014 

India rubber. No. 3,633 (reissued No. 
156, and No, 1,083), for improvement in 
manufacture of India rubber fabrics, luM 
valid and infringed 638, 712 

India rubber. No, 8,075 (reissued No. oo6 
and No. 557), for improvement in manu- 
facture and product, held valid and in- 
fringed.. .631, ei6, 685, 701, 707, 708, 723. 729 

Photographic shield. No. 21,829, hdd 
valid 772 

Pitching barrels. No. 42,580. for im- 
proved method of pitching inside of barrels, 
held valid and infringed 839, 84-1 

Planing machines. "Woodworth's patent 

and reissue held valid and infringed 

309, 317, 318, 329 

Sewing machines. Priority awarded to 
Johnson ovfer Gibbs for chain stitch 297 

Sewing machines, Gibbs' automatic or 
self-feeder held not equivalent to Johnson's 
hand-f eecler ." 297 

Suspender straps. Greeley's invention of 
an improvement, held to have been antici- 
pated 1069 

Trunks. Reissue No. 7,149 for improve- 
ment in corner clamps or protectors for 
trunks, held invalid for want of novelty. . . 855 

Turning lathe. No. 10,204, for machine 
for turning and cutting irregular forms, 
held valid and infringed >..... 130 

'PA.'YMENT. 

Payment of a bond is presumed^ in 20 
years if no interest has been paid in that 
time. If a shorter period is relied upon, 
the presumption should be fortified by cir- 
cumstances 549 

A balance of account, for aflvances made 
at Boston, upon goods consigned to the 
plaintiffs at Trieste, held payable at Bos- 
ton, and to be estimated at the par, and 
not at the rate of exchange 978 

Foreign charter to pay freight "in cash" 
on delivery in New York hdd to mean in 
specie 460, 460, 461 

A creditor suing for a balance due on 
account, payable in a foreign country, is en- 
titled to be paid at the rate of exchange. . 978 

A payment by a partner to his private 
creditor, who is also a creditor of the part- 
nership, will be presumed to be on his 
private account 72 

Payments on running accounts, where 
there is no direction, are to be applied to 
the earliest items 72 

The creditor cannot elect to what debt to 
apply an indefinite payment, except where 
it is utterly indifferent to the debtor to 
which it is applied 72 

Where a payment is not applied by either 
party, the court will make ^e application 
according tO'the equities of the case 787 
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The right of appropriation exists only be- 
tween the original parties. The assignee of 
the one making the payment cannot insist 
on a specific appropriation 787 

PILOTS. 

See, also, "Admiralty." 

A state law requiring that a pilot licensed , 
by the inspectors of steam vessels (Act 
Feb. 25, 1867) shall also be licensed by the 
state pilot commissioners when navigating 
a vessel within the state, held valid. ..... 224 

Tender of services by a Hell Gate pilot to 
a vessel bound through Hell Gate at a 
point 17 miles east of Sand's Point held 
effective 248 

PLEADING AT liAW. 

It is sufficient to state the title of the 
court in the caption of the declaration. ... 82 

The venue, if substantially laid, is suffi- 
cient. And so of other averments in the 
declaration 82 

Pleading puis darrein continuance waives 
all previous defenses 578 

A plea which does not ti*averse the facts 
averred in the declaration, but sets up new 
matter in defense, admits the case made in 
the declaration 1062 

On a demurrer to any pleading the court 
may go back to the first fault 1062 

In covenant, when several breaches are 
assigned, some of which are sufficient if de- 
fendant demur to the whole declaration, 
judgment must be given against liim 
though part are bad 37& 

Oyer of plaintiff's letters of administra- 
tion cannot be demanded after pleading to 
the merits "="947 

Declaration allowed to be amended by in- 
creasing the damages laid 1192 

The writ and declaration may be amend- 
ed by substituting the corporate name of 
the plaintiff for "The Corporation of 
Georgetown," on payment of all costs, and 
a continuance and leave to plead de novo. . 233 

Non assumpsit, sworn to, puts in issue 
the execution of the writing sued on, and 
it then devolves on the plaintiff to prove 
the execution - .1041 

Dnder a plea of the general issue evi- 
dence may be introduced to show fraud or 
fraudulent representations on the part of 
the plaintiff as to the subject-matter of the 
suit 678 

PliEADHSTG- IN" ADMIIlAIiTT. 

A supplemental libel in replication is not 
necessary where the libelant intends mexely 
to deny the truth of the allegations in the 
answer. Otherwise where it is sought to 
avoid them by new facts. . •,- *... 459 

PLEADIKTG IN EGtinTY. 

More than one defense may be presented 
in an answer in equity, but each should be 
separately and dearly alleged without con- 
dition or qualification 925 

If an amendatory answer repeat what 
was said in the original answer without 
varying the defense, it may be considered « 
as impertinent^ and will be referred to a 
master, etc, 339 

An answer responsive to allegations in a 
bill is to be taken as true, unless disproved 
by tiie testimony of two credible witnesses, 
or of one credible witness and facts entirely 
equivalent to and 9.s corroborative as an- 
other witness 263, 864 
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A plea in avoidance of, and -not respon- 
sive to, the bill, stands for notliing as evi- 
dence of tlie facts stated in it 263 

Where the replication denies all the al- 
legations in the plea, the plea nyist be sup- 
ported by evidence 263 

POWERS. 

A power of attorney authorizing a public 
sale of property wiU not authorize a private 
sale of it 277 

PRACTICE AT liAW. 

The efEeet of an equal division of opinion 
in the court on a motion for a rule or order 505 

Notice to produce deeds, given to attorney 
of party living at distance, and a reply of 
references to pages of records, held sufficient 275 

Defendant given leave to withdraw the 
plea of covenants performed and to file a 
special plea. 376 

PRACTICE IN ADMIRALTY. 

Where the marshal arrests the respond- 
ent, and also attaches his property on a 
warrant in the alternative, the attachment 
mufct be set aside 4594 

The stipulation for discharge from arrest 
is for the appearance of the partj' to abide 
by the decree, and not for the payment of 
the sum decreed • •• • 894 

A seaman will be required to file a stipu- 
lation for costs when suing in rem to en- 
force a conditional agreement outside the 
written articles .1050 

Former owners of tug libeled for negli- 
gence may file a cross libel under the fifty- 
third rule, and have proceedings stayed un- 
til security given 214 

The cross libelant must act promptly. A 
motion for security, made upon the eve of 
trial, and after the witnesses had been sum- 
moned, and case was readyto proceed, comes 
too late 214 

A default decree in favor of the master 
was opened where his lien was disputed 
and it did not clearly appear that the sum 
claimed was due 222 

Sale of vessel under default decrees not 
set aside where it brought full value 222 

Default decrees in admiralty, founded 
upon valid claims, held should not be set 
aside 222 

Where the proceeds on a sale under a de- 
fault decree are not sufficient to pay the 
lien, the default will not be set aside on pe- 
tition of one alleging an inferior lien. 986 

Time for preparation to argue a legal 
point will not be given where counsel had 
previous notice that it would arise 1198 

PRACTICE IN EaiHTir. 

The equity practice of the federal courts, 
when not controlled by act of congress or 
the rules prescribed by the supreme court, 
is in general regulated bj the chancery 
practice of the parent country 712 

A defendant who appears and puts in an 
answer waives all objections to the regu- 
larity of th& service of the subpoena 673 

A plea of nonjoinder will be overruled 
where it appeai-s that the parties omitted 
are not inhabitants of the federal district, 
and do not voluntarily appear 1034 

The want of the certificate and affidavit 
as required by rule 31 is waived where 
I)laintiff demurs to the plea without objec- 
tion 725 

The cause is not at issue under equity 
rule 69 unless it is at issue as to all of the 



defendants not in default, and taken as 
confessed as to lie others 347 

Where complainant unreasonably delays 
compelling an issue, or taking the bill for 
confessed as to any of defendants, the de- 
fendants as to whom the cause is at issue 
may have an order to compel complainant 
to speed the cause or have his bill dismissed 347 

The accidental omission to make tech- 
nical proof of an uncontroverted fact, such 
as corporate capacity to sue, may be sup- 
plied, in the discretion of the court. ....... 646 

The verdict of a juiy on a feigned issue 
is only advisory, and may be set aside, or 
even overruled 712 

An objection to the competency of a wit- 
ness cannot be made after publication, if 
the incompetency was known before the 
commission issued. 70 

On an examination to test the credibility 
of a witness after publication and before 
the hearing, the interrogatories should be 
so framed as not to call for evidence on the 
merits 70 

After the hearing and an interlocutory 
decree, a party cannot object before the 
master to the credibility of a witness, whose 
testimony was read at the hearing without 
objection 70 

A witness, who has given his deposition, 
which has been read at the hearing, cannot 
be examined anew before the master, with- 
out a special order of the court 70 

Proper practice to test the competency of 
a witness who has previously testified, after 
the cause has been referred to a master by 
interlocutory decree 70 

The master cannot acqtiire any authority 
beyond his commission by consent of the 
parties. He cannot report as to matters 
embraced in the bill, but not within his 
commission 787 

Questions raised before the master are 
considered as waived or abandoned if not 
made matter of exception, unless it appears 
on the face of the report that the master 
has committed an error 807 

Exceptions to a master's report should 
particularly point out the error alleged 1128 

An exception which merely alleges that 
the master has arrived at a wrong conclu- 
sion upon the evidence is insufficient 1128 

The party excepting should require the 
evidence upon which the exception is 
grounded to be stated by the master 1128 

PRINCrPAL AND AGENT. 

A clerk, as such, has no authority to bind 
his employer by an agreement to receive 
goods from a carrier at an unusual time; 
nor has a truckman such authority 512 

Defendant, who handles property as agent 
of plaintiff, is liable to him for the pro- 
ceeds, although other persons may have 
been jointly interested with the plaintifE. ..1035 

Private collateral, taken foi himself by 
an agent when contracting for his princi- 
pal, will be considered as held in trust for 
the principal 54 

PRINCIPAL AND SURETY. 

See, also, "Executors and Administrators." 

Change of relation from that of agent 

to sell and collect to purchaser with right to 

return goods held a discharge of the agent's 

surety 64 

Suretj' held entitled to discharge as to fu- 
ture liability on giving the required notice, 
notwithstanding unsettled accounts between 

the principal and the obligee 64 

The omission to at once return a new 
bond given on the withdrawal of a surety 
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<n» the old bond held a presumption that it 

^-was accepted %"i":" :" '^" '„ 

The defense that defendant signed as 
snretr on the representation that another 
would join held not sustained where the 
bond contained no room for another signa- 
ture 

PEIZE. 

Probable cause is a sufficient justification 
for a capture. But such protection may be 
forfeited by subsequent misccuduct or neg- 
ligence • 

Circumstances which warrant a reasona- 
ble suspicion of illegal conduct will consti- 
tute probable cause for capture. It is not 
necessary that there be prima facie evidence 
to condemn • • • 

Effect of false and simulated papers. . . . 

Captors are bound to good faith and or- 
■dinarr diligence, and are therefore liable 
for ordinary negligence - 

Under what circumstances further proof 
ts admissible in cases of an asserted col- 
lusive capture ; 

Further proof in prize causes is nev- 
er admitted by way of oral testimony, but 
always by written evidence and depositions 

No delivery on bail will be made to either 
<^ptor or claimant xintil after hearing 

A sale is preferable to an appraisement 
when the value is to be ascertained for 
the purpose of a delivery on bail. 

If the vessel and cargo are subject to 
condemnation, claimants cannot contest the 
■competency of libelants alone to control the 
proceeds of the forfeiture 

Where title of claimants and captors was 
■defeated, and the United States interposed 
a claim, the property was condemned to 
them •• *.* 1 • 

A loyal citizen converted his property into 
a vessel and cargo for the purpose of with- 
■drawing himself and efEeets from tbe ene- 
mfs country. Held not subject to capture 
as enemy's property. (Reversing 172.) . . . 

Vessel and cargo discharged from seizure 
and restored to tlie claimant, with costs and 
damages, because of a wrongful arrest. . . . 

Cargo restored, but without costs or dam- 
ages, there being probable cuuse for the 
■capture, it being laden in an enemy bottom 
during the war ••,*,• Vi°" ' 

Vessels and cargoes were held to be neu- 
tral property, and ordered to be restored to 
the claimants. (Reversing 573.) 

A^'essel and cargo condemned for an at- 
tempt to violate the blockade, and because 
of false papers as to destination, and be- 
cause the cargo was partly contraband of 
war, on transportation to a port of the ene- 
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201 
201 



201 

196 

196 
196 

196 
573 
155 

173 
471 

180 
575 

265 



Vessel and cargo conuemned for an at- 
tempt to violate the blockade of "Wilming- 
ton. N. C 963 

Vessel and cargo condemned as enemy 
property, and for a violation of the blockade 
of Galveston 38 

Vessel and cargo acquitted of a violation 
■of, or of an attempt to violate, the block- 
ade of Beaufort, N. C. (Reversing 573.). . 574 

Vessel and cargo condemned for attempt 
to violate blockade of New Orleans 436 

PUBIilC LANDS. 

See, also, "Boundaries"; "Gran^'; "Indians." 

A survey made without an entry is of no 
validity, nor is the survey valid, after an 
authorized or ratified withdrawal of the en- 
try, and the land may be located by anoth- 
^r warrant. (Act March 2, 1807.) 94 
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Claiming the land, and exercising acts of 
ownership over it, which has been located 
by the withdrawn warrant, held a ratifica- 
tion of an unauthorized withdrawal 94 

Act May 30, 1862. does not change the 
qualifications of pre-emption claimants pre- 
scribed by Act Sept. 4, 1841, or the limita- 

tious imposed thereby .* * V * 

Rights of scrip or certificate holders m the 
New England Mississippi Land Company. . 392 

QUIETING TITLE. 

Relief in equity cannot be had, in Maine, 
to remove a cloud from the title to land, 
caused by an invalid levy, inasmuch as a 
plain, adequate, and complete- remedy at ^^^ 
law is provided by Rev. St. Me. c. 104, § 6..1001 

RATLROAD COMPANIES. 

See, also, "Bonds"; ."Master and Servant"; 
"Municipal Corporations." 

Town hdd liable on aid bonds issued to 
new corporation in which old corporation 
was merged under general law after sub- 
scription to stock. 1042 

Const- Tenn. art. 2, § 29, and Act Tenn. 
Jan. 23, 1871, c. 50, do not authorize the is- 
sue of municipal bonds for stock subscrip- 
tions 1099 

The holder of coupons of negotiable rail- 
road aid bonds cannot recover thereon with- 
out proof of a compliance with the recited 
condition that the railroad shall be con- 
structed in a certain manner 1099 

The time for the construction of tbe road 
as conditioned in railway aid bonds in 
which it was not specified hdd to be seven 
years, as required by an amendatory act 
passed before their issue 1099 

A requirement to pay for subscription 
for stock in "not exceeding" six annual in- 
stallments, with authority to issue "short 
bonds" bearing G per cent, interest, held 
imperative, and 10 years 7 per cent, bonds 
are invalid upon their face. 1099 

Earnings of mortgaged railroad held sub- 
ject to attachment by general judgment 
creditors until mortgagee took possession. . 403 

A railroad company must lay its tracks 
and construct its road so as to render it 
safe for the public as well as for its em- 
ployes • • 537 

BEAIi PE-OPERTY. 

See, also, "Adverse Possession"; "Bound- 
aries"; "Deeds"; "Ejectment"; "Granf ; 
"Mortgages"; "Public Lands." 

Permanent and useful improvements 
made upon the land may be given in evi- 
dence in mitigation of damages in an action 
of trespass for mesne profits after recovery 
in ejectment, ••• S7( 



BECEIVERS. 

The creditors of a corporation are neither 
proper nor necessary particss to a suit by 
its receiver to protect its property. 100( 

RECORDS. 

Courts of record may at any time, and 
without notice, correct the mistakes and 
supply the omissions of their clerks or re- 
cording officers, so as to make the record 
conform to the truth of the case 40i 

They are the exclusive judges of the ne- 
eessi^ and propriety of so doing, and of the 
sufficiency of the proofs offered to show the 
necessity of such action 40i 
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BELEASE AND DISCHARGE, 

Page 
Where, on a joint decree against the es- 
eeutors of two persons, a creditor receives 
a moiety of the debt from the representa- 
tives of one of them, and covenants not to 
levy the residue of the decree upon the es- 
tate of that one, it does not discharge lie 
representatives of the other ♦ 12 

RELIGIOUS SOCIETIES. 

See, also, "Associations." 

An unincorporated religious association 
cannot hold property in its assumed name, 
nor can the directors and their successors 
in office hold it, but another may hold it 
by a conveyance in trust 528 

REMOVAL OF CAUSES. 

Higlit of removal. 

Act April 20, 1S71, does not authorize re- 
moval in every case in which the United 
States courts would have original jurisdic- 
tion, but only in the circumstances speci- 
fied 91 

A claim of title to land under a sale by 
a marshal upon fi. fa. issued from a federal 
court is not good ground of removal 112 

Such a ease cannot be removed unless the 
validity or effect of the judgment, or the 
proceeding and sale under which the plain- 
tiff claims title, is brought in question 112 

To remove a case under Judiciary Act 
1789, § 12, each defendant must be either 
an alien or a citizen of a state other than 
that of the state to which plaintiff belongs. 436 

The alien defendant may remove a case 
where the other defendants are not served 
and do not appear 436 

Whenever the controversy is between cit- 
izens of different states, the cause is remov- 
able, though some of lie persons on oppo- 
site sides may be citizens of the same state. 
(Act March 3, 1875.) 444 

Act March 3, 1875, invests the federal 
courts with jurisdiction, arising from di- 
verse citizenship of litigant parties, coex- 
tensive with the judicial power conferred 
upon the general government by the consti- 
tution , 444 

If some of plaintiffs and some of defend- 
ants are citizens of the same state, the re- 
moval must be sought by all the plainti^ 
or all the defendants. (Act 1875.) 444 

But if all the plaintiffs on the one hand, 
and all the defendants on the other, are cit- 
izens of different states, then any one or 
more of either may remove the cause 444 

The whole suit must be removed, or no 
removal can take place. (Act 1875.) 444 

Act March 3, 1875, does not repeal that 
part of Act July 27, 1866, which authorizes 
removal of separable controversies 444 

A suit against tenants in common or per- 
sons claiming to be such, concerning the ti- 
tle to or possession of land, is divisible and 
removable by either defendant under Rev. 

St. § 639 588 

The substantial controversy in a suit to 
quiet title brought against resident gran- 
tors and nonresident prrantee of land lield to 
be wholly between plaintiff and the gran- 
tee, and wholly removable 588 

Where the landlord or real owner appears 
as a party, being called in by the tenant in 
trespass to try title in Texas, the contro- 
versy is one wholly between him and the 
plaintiff, and, if he is a citizen of another 
state, he may remove the cause. (Act 
March 3, 1875.) 1152 

Time of removal. 

The application for removal by the land- 
lord or real owner in trespass to try title in 



Pase- 
Texas is in time if made on the day after 
he becomes a defendant, though this be not 
the first term to which the suit was brought, « 
provided the cause had not been previously 

at issue or ready for trial 1152 

The state court cannot agree to consider 
the petition to have been filed as of a pre- 
ceding term 320 

Effect of rem.ovaI: Sabseg.uent proceed- 
ings. 

The matters raised by the application to 
remove, and passed upon by the state court, 
and made the subject of bills of exception 
by plaintiff, cannot be inquired into on a 
motion to remand, based alone upon the 
matters contained in the transcript sent 
from the state court 1152 

The case stands in the circuit court as it 
did at the time of the removal in the state 
court 339 

On removal of a criminal case under Kev, 
St. § 643, the prosecution is not commenced 
until the finding of an indictment 245 

Upon the trial the right of the parties to 
challenge jurors is regulated by the law of 
the United States 245 

Upon the trial of an indictment for mur- 
der, the accused is called to answer to the 
offense as defined by the laws of the state. 245 

REPLBYIH". 

Replevin lies in the circuit court in Mas- 
sachusetts for writings or documents of 
value unlawfully detained. 303 

Property taken from an oifieer who held 
the same on a levy under execution will be 
ordered restored 1183 

Reporters- 
See "Copyright." 

RTPARIAJSr RIGHTS. 

The owner below the line of a riparian 
proprietor cannot subtract from the pro- 
prietor above by swelling or backing the 
water upon him , 578 

Accretions formed after the entry on gov- 
ernment land bounded by a meandered line 
on a river or lake belong to the party hold- 
ing title under the entry 961 

Otherwise where swamp or waste lands 
lie between the meandered line and the riv- 
er or lake 961 

SAXiE. 

See, also, "Contracts"; "Vendor and Purchaser." 

The question whether the title has passed 
depends upon whether anything remains to 
be done by the seller 87 

The titie does not pass on delivery where 
the purchaser has agreed that the goods 
shall remain the property of the seller until 
payment of purchase price 120 

On a dispute whether the price — $3.25 — 
on the sale of shingles was for a bunch or 
for a thousand, held that, unless both par- 
ties had understandingly assented to one of 
those views, there was no special contract 
as to the price 112& 

The purchaser, having sold the shingles 
after the seller refused to accept his under- 
standing or their return, held liable for the 
amount for which he sold them, after de- 
ducting fair compensation for his services. 1126 

The examination by supercargoes of goods 
purchased, and their expression of satisfac- 
tion to the purchaser, held not conclusive 
of quality if in fact the goods were not as 
represented , 420 
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It is no excuse for the nonperformance of 
-ji contract to deliver "prime" "first chop" 
teas that the season of the year when the 
teas were to have been delivered was un- 
favorable to the best teas being at market. 420 

The sale of imported goods of the quality 
contracted for compared with sales of the 
goods as delivered lidd to furnish the rate, 
^ut not the amount of loss 420 

No damages are to be allowed for any 
profit or gain the plaintiflc might have ob- 
-tained by exchange or otherwise 420 

It is no defense to an action for the price 
of goods sold that the vendor knew that 
they were purchased to be sold in another 
jurisdiction, in violation of its law, unless 
lie did or agreed to do some act in further- 
ance of the illegal intention 1093 

Assumpsit in the nature of an action of 
deceit will lie for false representation as 
to soundness, though there is a bill of sale 
Tinder seal warranting title. 977 

Tliglit to salvage compensation. 

The seizure and bringing mto port of a 
vessel in distress in command of mutinied 
slaves, who had killed the commanding ofB- 
■cers, lidd a salvage service 141 

Salvage awarded in such case notwith- 
standing treaty provision requiring restora- 
tion of vessel taken from owners within ju- 
risdiction 141 

The court awarded one-third the apprais- 
•od value of vessel and cargo as salvage 
compensation, but refused salvage as to tke 
slaves, they having no value as such in the 
■district (Connecticut), and there being no 
law under which they could oe sold...... 141 

Contracts for salvage services. 

Vessel towing disabled steamer hdd not 
■entitled to contract price where the hawser 
parted, and the latter proceeded under 
sails, but entitled to salvage 61 

.Amount. 

Compensation fixed by the court, upon 
consultation with merchants and owners of 
ships as to the value of service rendered. . . 208 

Salvors of derelict vessel stand on same 
footing as other salvors. 249 

Two-fifths allowed where vessel with val- 
uable cargo saved derelict vessel of little 
value without much risk or labor 249 

$2,800 awarded where valuable steamer 
saved, with little danger, in a few hours, 
lirig and cargo valued at $93,000 213 

Remedies for recovery. 

The rules in admiralty are not to be re- 
garded as restrictive, but as enumerative 
of the more common remedies 87 

T^Tiere the depositary of saved property 
has rendered himself liable for the lien of 
the salvors, he may be proceeded against 
• in admiralty 87 

App ortionment. 

Distribution of salvage between owners 
:and men 231 

'The contract of sliipment. 

A description of a whaling voyage "to the 
Northern Pacific Ocean and elsewhere" is 
■defective, having no termination of time 
.and place, and the contract is void. 341 

A whaling voyage is properly a cruise for 
taking whales, and does not include a trad- 
ing voyage to dispose of tlie cargo after 
it is obtained 341 

A voyage between the West Indies and 
the United States is not within Act June 7, 
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1872, requiring seaman*s contract to be ex- 
ecuted before shipping commissioner 900 

Articles for a voyage from Salem, Mass., 
to Goree and a market, and back to a final 
port of discharge in the United States, do 
not authorize an intermediate trading voy- 
age auiong the islands and on the coast of 
Af ricp 163 

Where a new intermediate trading voy- 
age is undertaken, a seaman having well- 
grounded apprehensions of danger to health 
may leave vessel at port at which a substi- 
tute may be procured 163 

It is not necessary that a seaman ship- 
ping in a foreign port should sign articles . . 459 

A mate may be discharged before leaving 
the home port, for intoxication rendering 
him disohedient, insolent, and negligent in 
his duty 11 

Seamen may be discharged at the incep- 
tion of the voyage for failure to provide 
clothing and bedding suitable for the voy- 
age 209 

The master may discharge seamen at the 
inception of the voyage where they are 
quarrelsome and intend mischief 209 

Seamen, so discharged, are entitled to de- 
mand wages only for the time they have 
actually served 209 

A mate, succeeding to the command of the 
ship upon the death of the master, does 
not thereby lose his character as mate, but 
may sue in the admiralty for Ms wages. ... 205 

He is also entitled to be cured at ^he ex- 
pense of the ship, in the same manner as 
a seaman. And where put on shore, from 
sickness, for the convenience of the ship, 
his es^jenses for medicines, advice, attend- 
ance, and board, are to be borne by the 
shipowner 205 

Where a voyage was broken up by a sale 
of the vessel on execution, the seamen were 
allowed wages up to the time of the sale, 
and compensation for their time and ex- 
penses in returning to their home port. .. . 127 

Mariners who properly remain by their 
vessel may recover the amount paid for 
necessary subsistence not furnished by the 
master 127 

Condnct of master or mate in respect to 
seamen. 

A minor placed aboard ship by his father 
to improve his health, and to learn naviga- 
tion, is subject to the discipline and punish- 
ment of an ordinary seaman, though a per- 
son of refinement and gentle breeding. . .' . . 857 

Measure of damages for excessive or un- 
lawful punishment in such case 857 

A master sued for an assault, and deny- 
ing the same in his answer, cannot, on proof 
of the assault, rely upon a justification. . . . 213 

Wages — ^Riglit to. 

A seaman disabled and leaving the pri- 
vateer before departure on her cruise is 
not entitled to share in prizes , 336 

Where by the articles the crew of a fish- 
ing vessel were to make the fish, readiness 
and willingness to make the fish, JieM equiv- 
alent to actual performance. 603 

Where no agreement in writing is made 
as required by law, seamen may quit at 
any time, and recover, for the time actually 
served, wages at the highest rate paid on 
the voyage, or the price agreed upon 920 

Seamen who ship on a trading voyage will 
be decreed wages to the last port of deliv- 
ery, regardless of the agreement for freight, ^ 
where the vessel is lost before her return. . 

174, 369 

A stipulation not to demand wages until 
arrival of vessel at final destination will 
not bar wages 174 
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An attachment of a Tessel on mesne pro- 

cess does not break up the voyage x2i 

Seamen forcibly put on shore by the cap- 
tors, from a vessel, afterwards ransomed, 
and arriving at her destination under a new 
crew, lieU entitled to wages, subject to a 

contribution for the ransom 'Ma 

The net proceeds of the ship and cargo, 
at the port of discharge, and not the invoice 
cost of the cargo, with tlie wages of all 
the persons belonging to the ship, must con- 
tribute to the ransom • • 4:*1 

— — Remedies for recovery. 

A seaman's lien is not waived by receiv- 
ing notes on settling attachment proceed- 
ings under state law, where they after- 
wards become worthless • — S* 

A mariner's lien will not be considered as 
waived by anything less than an express 
contract ...-.- 84 

Seamen shipped by direction of one claim- 
ing to be the master, Jidd to have no lien, 
where the voyage was never performed, 
and there was no evidence of the alleged 
master's authority 391 

A libel for the lay of a minor who ship- 
ped under direction of his father, who fur- 
nished his outfit, is rightly brought in the 
father's name 341 

A minor may recover his wages as sea- 
man upon a libel promoted by his father 
as prochein ami, where the father has 
agreed that the son may receive his own 
wages . - • • ♦ • • • S95 

The vovage ends when the vessel is safe- 
ly moored at her port of final destination. . 96d 

Libel will not be dismissed where action 
brought prematurely becomes perfected be- 
fore stipulations and answer of respondent 
are filed 065 

The crew of a steamer, comprised or 
sharesmen and striliers engaged in porgy 
fishing, have a maritime lien upon the ves- 
sel for their wages, but the master does not S9o 

Such crew, upon being refused payment 
for their services at the time agreed upon, 
may enforce their lien upon the vessel be- 
fore their term of service has expired. . . . . 89o 

The 10 days' exemption from arrest of a 
ship under Rev. St. §§ 4546, 4347, is waived 
by appearance, claim and answer without 
protest, after that time has elapsed. . . .... 89o 

The provisions of Rev. St. §§ 4546, 4547, 
apply only to merchant ships and their mas- 
ters and crews • •„• v;.' ; * ^ 

Title 51, Rev. St ("Regulation of Fish- 
eries"), does not apply to vessels and crews 
engaged in porgy fishing. ; • . oJo 

The crew of a fishing vessel, not havmg 
signed shipping articles as required by title 
51, Rev. St., may collect their shares or 
wages • S9o 

Title 53, § 4612, Rev. St., applies only to 
merchant vessels S9o 

A stipulation that seamen shall not sue 
for wages until the vessel is unladen, if 
fairly made, is binding upon them 965 

But in such case, leaving the vessel be- 
fore she is unladen after her arrival is not 
a desertion which works a forfeiture of 

wages 9G5 

—— Deductions: Extinguislmieiit, etc. 

There is no inflexible rule requiring the 
court, in all cases, to withhold wages for 
a wrongful refusal of duty 459 

A mate, because improperly put of£ duty, 
and charged with incompetency and im- 
propriety, is not justified in refusing to re- 
turn to duty when ordered 459 

The maritime rule that desertion woi-ks a 
forfeiture is not imperative; and the court 
may consider palliating circumstances, not 
amounting to justification, and mitigate the 
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The only case of desertion in which the 
forfeiture is absolute of the whole wages 
is when all the requisites of the statute 
have been strictly observed. (July 20, 1790.) 341 

SET-OFF AIO) COTXWTER- 
CliAIM. 

Courts of equity, independently of any 
statute of set-off, do not exercise juris lic- 
tion to set off mutual disconnected debts, 
unless where the dealings of the parties im- 
ply it as matter of agreement, or mutual 
credit 114-t 

"Where a set-off or defense to a debt was 
available at law, and the party omitted by 
laches to take advantage of it, it stems a 
court of equity will not relieve him 11-14 

Courts of equity, in cases of set-off, fol- 
low the law. - 72" 

How far notice of a set-off is necessary 
to defeat the rights of an assignee 1144 

Quaere, whether a party, who has procured 
an assignment of a debt of the plaintiff, can 
set it off against his own debt due to the 
plaintiff, which was previously assigned. . .1144 

SHTPPING. 

See, also, "Admiralty"; "Affreightment"; "Av- 
erage"; "Bills of Lading"; "Bottomry"-,. 
"Carriers"; "Charter Parties"; "Collision";. 
"Demurrage"; "Maritime Liens"; "Pilots"; 
"Salvage"; "Seamen"; "Towage"; "Wharf- 
age." 

Public regulation: Title to vessel. 

Clearing for one legal port with design to 
proceed to another legal port, in order to 
conceal the real voyage, for mercantile pur- 
poses, is not an offense. 302: 

If such a vessel be captured, the owner 
may libel against the capturing vessel and 
hei- captain, for reparation of the loss and 
damage sustained by such capture 302' 

A mortgage recorded as prescribed by 
Act July 29, 1850, is binding upon all par- 
ties S99' 

The circuit court will administer equita- 
ble relief in a case where it is sought to 
recover back interests in vessels conveyed 
under a usurious contract 939' 

Where a reconveyance is impossible, the 
value will be awarded. 939' 

Iiialjility of vessels or o^vners, etc. 
The United States may have an action 

against a vessel for tonnage duties 'J.2Z 

In admiralty, the owner and vessel are 
liable for injuries done to person or prop- 
erty by the negligence of master and crew 
only where the owner would, under the 
same circumstances, be liable in a suit at 
common law 255 

Tlie master. 

The master in a foreign port represents 
both owners and shippers not having any 
other agent on the spot 264 

The master has no lien on the vessel, for 
his wages or perquisites, enforceable in ad- 
miralty 956- 

Having no lien for services as master, he 
cannot maintain a libel for additional serv- 
ices as clerk or manager without showing 
a special contract designating the extra 
compensation , 84' 

Quaere, whether disbursements made by 
the master for the ship would create a lien 
enforceable in admiralty 956'- 

Quaere, whether a master can proceed in 
personam in admiralty for his wages. ,'. . . 956. 



INDEX 



1231 



SLAVERY. 

Page 
Length of time does not raise a presump- 
tion, against a slave, that his owner took 

the oath required by law 46 

Burden of proof on petition for freedom. . 348 
Right of freedom on sale of slave and of 

her children 916 

Proceedings under the fugitive slave act 

(Sept. IS, 1850) 6 

Validity of power of attorney to arrest a 

slave under such act 294 

Action for the rescue of a slave. Plead- 
ings, evidence, and damages therein 424 

SPECIFIC PEREOKMAKTCE. 

A specific performance will not be de- 
creed at the instance of the vendor, unless 
his ability to make a title he unquestion- 
able 12 

The vendee's objections may be extended 
to incumbrances of every description, which 
may embarrass him in the full enjoyment 
of his purchase 12 

Where time is material, the right to spe- 
cific performance may depend upon it. . . . 12 

If a contract is unreasonable when made, 
or becomes so afterwards, equity will not 
interfere, if the applicant is at fault, though 
mere inadequacy of price is no ground of 
refusing assistance 12 

To sustain the vendee's allegation that 
the contract was abandoned by implication, 
the conduct of the vendor ought to be such 
as to justify a reasonable man in believ- 
ing that he acquiesced 12 

STARE DECISIS. 

The principles upon which the several cir- 
cuit courts of the United States are bound 
by the decisions of each other examined 
and discussed 754 

One circuit court which fully considers 
and deliberately decides a question will be 
followed by the other circuit courts 754 

STATES. 

The grant of unqualified power to the 
general government to do a particular act 
is considered exclusive, where its exercise 
by the state government would be inconsist- 
ent tiiierewith 542 

o 

STATITTES. 

A statute requiring execution against 
the principal before suing on appeal bond, 
in force when the bond was executed, held 
to be the law of the contract, and it is not 
aifected by the repeal. 832 

The construction given to a statute by 
the ofiicers appointed to execute it, and 
acted upon for a long term of years, though 
not conclusive, is entitled to great consid- 
eration by the court 130 

TAXATIOir. 

The question whether property is bene- 
fited by being included within corporate 
limits, with a view to determine the valid- 
ity of a' tax, is a legislative, and not a ju- 
dicial, one 550 

Uestriction of taxation to the proceeds 
alone of "mines and mining claims" does 
not exempt smrface improvements. (Const. 
Nev. art 10.) 550 

The lien of the state for taxes upon rail- 
road property in the custody of the law is 
prior to all other liens whatsoever, except 
for judicial costs 243 
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A sale of land under several levies is 
void if one of tlie levies is illegal 119{> 

Tax deed Jicld void where there was add- 
ed to the sum assessed the price of a rev- 
enue stamp *151 

The statute of limitations hcl4 inapjilica- 
ble in such a case *151 

Recitals in tax deed in Wisconsin held 
sufficient compliance with the statute 151 

TORTS. 

A tug in charge of her pilot, during ab- 
sence of master on shore, went alongside 
a ship at anchor, and took off eight sailors 
and their baggage, against remonstrance ' 
of ship. Held, that the tug was not liable 
for the tort, and tbte bonding of the vessel 
when sued for the tort was not a rjutifica- 
tion of the pilot's acts 27S> 

TOWAGE. 

See, also, "Collision." 

A lien attaches for towage services ren- 
dered in the home port 169- 

An action to recover damages arising 
out of the negligent performance of a tow- 
ing contract rests in contract, and not in 
tort 624 

Where the tug acts pursuant to tlie di- 
rection of the owners of the tow and a pilot 
employed by them, it is not liable for re- 
sulting damages 624 

The burden is on the tug to show that 
the object under water, which the tow 
struck, was one the presence of which the 
tug was not bound to have known 212 

Tug held not in fault when, having a 
clear passage, she was forced ashore, with 
her tow, by a cake of ice which swung 
on the tide 1S7 

Tug held relieved from responsibility 
where master of injured tow refused to 
be towed to a place of safety, and tow 
sank 17S 

Tug Jield not liable for loss of canal boat 
by striking pier, where it did not have 
strength enough to bear ordinary contacts 
and blows. 178 

Tug held negligent in easting off tow at 
destination without inquiring as to the 
condition of one of the boats, with which 
she had come in violent contact during the 
day 416 

TREATIES. 

The stipulations in a treaty between the 
United States and a foreign nation are par- 
amount to the provisions of the constitu- 
tion of a particular state 801 

Construction of treaties of 1762-83, be- 
tween Spain and England, as to right to 
cut mahogany in Honduras 935 

TRESPASS. 

Trespass vi et armis will lie for the mas- 
ter against one who beats his slave, al- 
though there should be no loss of service. . 1 

In trespass, defendant cannot justi^' un- 
der the general issue. 510 

In trespass quare clausum fregit, plain- 
tiff must prove a trespass in the county 
in which the suit is brought 831 

An entry on the part of land lying with- 
in the county, with intent to do injury in 
the part lying without the county, is un- 
lawful 831 

TRIAL, 

After defendant has closed his testimony, 
plaintiffs will not be permitted to give ad- 
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<Iitional evidence on a point, upon which 
they had already examined witnesses, and 
-defendant has proved nothing new. Other- 
wise where defendant has brought out 

■other facts or transactions 420 

Where a finding in favor of plaintiffs 
would be contrary to evidence, the court 
may instruct the jury to find a verdict for 

-defendant 510 

What defects in pleading title are cured 

by verdict ■%' '^^^^ 

On overruling motion for new trial, judg- 
ment will be entei-ed for the amount of the 
verdict, widi interest from the day it was 
rendered, both in actions of contract and 
-tort 309 

A trustee acting bona fide under invalid 
■letters testamentary should not be charged 
with interest, where the property did not 
-earn interest 992 

The purchase of a rent charge of $1,000 
j)er annimi for $12,500 Tield not usurious, 
where the legal rate was 6 per cent "83 

A lease at a yearly rental of $270, taken 
from a mortgasee on a mortgage to se- 
-cure a loan of §3,000, Md void for usury. . 787 

See, also, "Specific Performance." 

A simple hope, expectation, or possibility 
-of benefit is a sufficient consideration to 
support a contract of sale. oi 

A person holding a bond for a deed .whose 
<:onditions have been broken acquires no 
title to timber which he has cut on the 
land without the consent of the owner. .. .1186 

The words "sale in gross," when applied 
to the land itself, are synonymous with 
"contract of hazard," and preclude ajay 
-claim for abatement in the purchase 
money • .11—0 

Notes given for taxes on real estate in 
■<3reorgetown, D. 0., held to create an equi- 
iiable lien on the land, of which a purchaser 

was bound to take notice. 236 

. A purchaser by deed will take a fee, as 
.against one holding from his grantor a 
prior bond for a deed whose conditions 
have been violated .1186 

A deed, although not witnessed, acknowl- 
edged, or recorded, is valid at common law 
between the parties and their privies, and 
-against those taking with notice thereof.. 588 

The grantee in a conveyance obtained 
throught the agency of a third person is 
bound by the knowledge of such agent as 
to the existence of a prior unrecorded 
deed 588 

Notice of a claim is sufficient if it put 
the party on inquiry 520 

A vendor's lien for unpaid purchase mon- 
«y does not exist, as against a bona fide 
purchaser without notice 392 

A vendor's lien will not be decreed 
where the parties do any unequivocal act 
l)y which they clearly show that they do 
not contemplate such a lien to exist 392 

If the vendor take a distinct security for 
iie money, either of property, or of the re- 
sponsibility of a third person, the lien is 
waived • 392 

But merely taking the note or bond of 
-the vendee himself, without a surety, is 
no waiver of the lien 392 

Taking a negotiable note of the vendee, 
.indorsed by a third person, payable at fu- 
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ture times by installments, extinguishes 

the lien 392 

A lien is neither a jus ad rem. nor a jus 
in re; and the lien of a vendor on the land 
sold is so mere a creature of the court of 
equity, that its existence cannot be safely 
predicated in any case, until established 
by the decree of the court 392 

"WAE,. 
See, also, "Amnesty"'; "Prize." 

Operation of the treaty of 1783, upon 
the exercise of legislative powers for the 
confiscation of enemy's property 798 

The statute of limitations was suspend- 
ed, as between citizens of the Confederate 
States and citizens of those states which 
adhered to tiie national government, dur- 
ing the whole period of the war. ........ 601 

As far as South Carolina is concerned, 
the Civil War began April 19, 1861, and 
ended April 1, 1866 601 

WAHEEOTJSBMEK. 

The title to goods in a warehouse does 
not pass by the indorsement and delivery 
of wai'ehouse receipts, as against an at- 
tachment laid before notice of the assign- 
ment '=■323 

WHABVES. 

Wharfage is the use of a wharf by a 
vessel for the loading or unloading of goods 
or passengers. Mere anchorage at a wharf 
is not wharfage 161 

The use of a wharf is not "material" 
for a ship, within the meaning of the 
twelfth rule, nor is a wharfinger a ma- 
terial man 161 

The maritime law does not give a lien 
for wharfage 161 

WILLS. 

See, also, "Descent and Distribution"; "Ex- 
ecutors and Administrators." 

Any instrument may constitute a will 
which appears toobe intended to operate 
after the death of the one making it, and 
not before ■•■ 992 

The law of the place of the testator's 
domicile governs in relation to a will of 
personal property, although the will be 
made in another state or country, where 
a different law prevails 992 

A good titie acquired after the date of a 
devise of land by a testator who had pos- 
session with claim of ownership, which 
might have ripened into a good title, is 
not merged therein so as to pass the land 
as land acquired prior to the date of the 
devise 437 

wiTsraiss^ 

In an action against husband and wife, 
where the wife was not a necessary party, 
lield, that the husband was competent as 
a witness in her favor, but not against her.1120 

The wife of the lessor in ejectment is not 
a competent witness to prove that he is 
living, on a motion to dismiss the action 
on the ground that he is dead 384 

An indorser is a competent witness for 
the maker of a note, to prove that the in- 
dorsement was without consideration, and 
to give credit to the note, but the payee 
is not a competent witness for plaintifE. . . 403 
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The -usual questions asked, in order to 
discredit a witness, are: "What is the wit- 
ness' general reputation for truth? Is it ^ 

good or bad? TO 

It is not necesasry that the subpoena 
for witnesses should be served by the mar- 
shal 816 

The party who serves the subpoena is 
entitled to recover for service and mileage. 816 

IOfed.cas.— 78 
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Attachment and penalty on failure to 
obey summons of justice of peace 831 

WRITS AISTD NOTICE OF SUITS. 

A proceeding in rem will bind the res, 
in the absence of any pei*sonal notice to 
the party interested; otherwise as to per- 
sonal actions 477 
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